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of Joſeph Dawſon, Edward Forſeith, Wil⸗ 


| liam May, William Biſhop, James Lewis, and John 


. Sparkes, at the Old Bailey, 


19. 1696. 8 Will. III. 


Admir. Angl. ſſ. 


The Seſſions of Oyer and Terminer, and Goal-De- : 
| livery, held for our Sovercign Lord the King, for 


the Juriſdiftion of : the Admiralty of England, at 
 Fuſtice-Hall in the Old Bailey, in the Suburbs of 
the City of London, on Monday the 19th Day 
of October, in the Eighth Yegr of the Reign of 
our ſaid Sovereign Lord King William the Third, 
over England, Sc. before the Right Honourable 
Edward Ruſſel, Eq; Henry Prieſtman, Es; 
Sir Robert Rich, Knight and Baronet; Sir 
George Rooke, Knight ; Sir John Houblon, 
Knight ; and James Kendal, Z/q; Commiſſioners 


for Executing and Exerciſing the Office and Place 


of Lord High Admiral of England, reſpectively 
aſſigned and deputed; the Right Worſpipful Sir 
Charles Hedges, Kt. Doctor of Law, Lieute- 
nant in the High Court of Admiralty of England, 
Commiſſary-General of our Sovereign Lord the 
King, and Preſident and Judge of the ſaid Court; 
© the Right Honourable Sir John Holt; Kt.” Lord 
Chief Fuſtice of the King's Bench; Sir George 
Treby, Kr. Lord Chief Fuſtice of the Common 
| Pleas 3; Sir Edward. Ward, . Lord Chief Ba- 
ron . of the Exchequer 3 Sir Tho. Rokeby, At. 
and one of the Fuſtices of the King's Bench 
Sir Samuel Eyre, Kt. another of the Juſtices of 
the King's Bench; Sir John Turton, N. ano- 
tber of the Juſtices of the King's Bench; Sir 
J We 2 Kt; one of the Juſtices of the 
Vol. . 8 8 


returned, finding Billa vera 


Common Pleas ; Sir Littletom Powis, Xi. ant 
ef the Barons of the Exchequer ; William Bridge- 

man and Joſias Burchet, Eqs; Secretaries of the 
Admiralty of England ; Thomas Lane, William 
King, and John Cooke, reſpectivrly Doctors of. 

Laus; and others his Majeſty's Fuſtices named in 
| #he faid Commiſſion. * WY 
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ELS Majeſty's Commiſſioners being 
then and there met, the Comei 
mY ſion was read, and Proclama- 
tion made for Attendance: Aſter 
which, the Gentlemen of the Grand 
Jury were called and ſworn, and 


— 


8 
(et 


received their Charge from Sir Charles Hedges, Kt. 
Judge of the High Court of Admiralty, who ſet 


forth unto them the Nature of the Commiſſion; 
the Extent of the Juriſdiction of the Court; and 
the ſubject Matter of their Ebcuries | 
Then the Witneſſes for the King being ſworn, 
the Grand Jury withdrew, and after a little Time 
againſt Henry Every, 
not. yet taken, 7oſeph Dawſon, Edward. Forſeith, 
William May, William Biſhop, James Lewis, and 
Jobn Sparkes, Priſoners, for feloniouſly and pi- 


ratically taking, and carrying away, from Per- 


ſons unknown, a certain Ship called the Gunfwayy 
with her Tackle, Apparel, and Furniture, to ths 
Value of 10000. and Goods to the Value "of 
I101. together with 100000 Pieces of Eight;*: 


100000 Chequins, * the High Seas, 


4 | Leagues 


2 168. The Tria ef Joſeph Dawſon, and orzeri, 8 Will. I 


Leagues from the Cape St. John's, near Sura! in 
the aß ladies, Then Dawſon, Forſeith, May, 
Biſhop, Lewis, and Sparkes, were brought to the 
Bar, and their Indictment was read. 


 Foſeph Dawſon confeſſed that he was Guilty, 


but the reſt pleaded Not Guilty, and put them- 


ſelves upon their Trials; and thereupon the 


Petty Jury was called, and the Perſons, whoſe 
Names follow, were fworn. . 


John Child, John Sherbrooke, 


William Walker, | Benjamin Dry, 
Edward Leeds, Samuel Fackſon, 
{ 


Thomas Clarke, Thomas Emms, 
Nathan Green, Henry Hunter, 
Henry Sherbrooke, Jobn Hall. 


Then the King's learned Council opened the 
Indictment, Sc. and Dr. Newton made a Speech 3 
which is as follows. "41 


M y Lord, and Gentlemen of the Jury, 


"HE, Priſoners are indifted for Piracy, in Rob- 
2 25 Plundering the Skip Gunſway, be- 


— Yhe Great Mogul and his Subjects, in the 
Indian Seas, to a very great Value. roche BK 

And the End was ſuitable to their Beginning; they 
firſt-pra#tiſed theſe-Crimes upon their own GCountry- 
men, the Engliſh, and then continued them on to 
Strangers and Foreigners : For the Ship in which this, 


Piracy was committed, was an Engliſh Veſſel, calls 


the Charles the Second, belonging to ſeveral Mer- 


' chants of this City, deſigned for other Ends, and u 


far different Voyage, which by theſe Criminals, with 
the Aſſiſtance of one Every, their Captain, in 
theſe Villanies, was ſeized near the Groyn in Spain, 
in May, 1694. from which Plate, having firſt, by 
Force, ſet Captain Gibſon the Commander on Shore, 
they carried off the Ship, and with it committed many 


and great Piracies, for ſeveral Years (as will appear , 


in the Courſe of the Evidence) in moſt of the Parts of 
the known World, without Diſtinction, upon all Na- 
tions, and Perſons of all Religions. 
Their laſt Piracy was this in the Indies, the great- 
eſt in it ſelf, and like to be the moſt pernicious in its 
Conſequences, eſpecially as to Trade, conſidering the 
Power of the Great Mogul, and the natural Inclina- 
tion of the Indians to Revenge: But they are now 
brought hither on their Trial, and, if the Matters they 
are charged with, ſhall be proved, to receive that 
Judgment from you, their Crime deſerves ; and that 
is Piracy, which by ſo much exceeds Theft or Robbery 
at Land, as the Intereſt and Concerns of Kingdoms 
and Nations, are above thoſe of private Families, 
or particular Perſons : For ſuffer Pirates, and the 
Commerce of the World muſt ceaſe, which this Na- 
tion has deſervedly ſo great a Share in, and reaps 
fuch mighty Advantage by: And if they ſhall go 
away unpuniſbed, when it is known whoſe Subjects 
they are, the Conſequence may be, to involve the Na- 
tions concerned in War and Blood, to the Deſtruction 
. of the innocent Engliſh in thoſe Countries, the total 
Loſs of the Indian Trade, and thereby, the Impo- 
veriſhment of this Kingdom. | 


The Witneſſes for the King, viz. Fohn Dan, 
and Philip Middleton, were then called and ſworn, 
and in the Opinion of the Court gave a full Evi- 
dence againſt the Priſoners, which was very 
clearly ſumm'd up by the Lord Chief Juſtice 


Hol; the Tenour whereof is particularly ſet 


2 


forth in the following Trials: But the Jury, 
contrary to the Expectation of the Court, 


brought in all the Priſoners Not Guilty ; where- 


upon the Seſſions was adjourned to Saturday the 


31ft of Oober following, and the Priſoners were 


committed upon a new Warrant for ſeveral other 


Piracies. 


Die Sabbati, triceſimo primo Ockobris, Au- 
noq; Regni Regis Willielmi Tertii Octavo, 
Annogz Domini 1696. | 


ſent Sir. Charles Hedges Judge-of the High 

ourt of Admiralty, the Lord Chief Juſtice Holt, 
the Lord Chief Juſtice Treby, the Lord Chief 
Baron Ward, Mr. Juſtice Rookby, Mr. Juſtice Tur- 


ü J bene being ſat (at which were pre- 


ton, Mr. Juſtice Eyre, Mr. Baron Powis, Dr. 


Lane, Dr. King, and Dr. Cook) the Court pro- 


- ceeded in this Manner. 


Cl. of Arr. Cryer, make Proclamation. 


Cryer. O yes, O yes, O yes. All Manner of = 


Perſons that have any thing more to do at this 
Seſſions, draw near and give your Attendance: 


And you Sheriffs of the City of London, return 


the ſeveral Precepts directed to you, and return- 
able here this Day, upon Pain and Peril that 
— — Ree 
{Then the Grand Fury were called over, and 
be Appearances mark d.] 


+ Cl. of Arr. Make Proclimition. 


Cryer. O yes, Sc. The Lords the King's Ju- 


all - ftices charge and command all Perſons to keep 


Silence while the Charge is giving. 


The Judge of the Aamiralty's Charge to the Grand 
| Jury upon this Occaſion. | 


Sir Charles Hedges. Gentlemen of the Grand Fury, 


1 Opinion which this Court had of the 


good Intentions, Abilities, and Integrity of 
the laſt Grand Jury, was ſo fully anſwered at our 
late Meeting in this Place, that I am confident 
all good Engliſomen, who were Witneſſes of their 
Proceedings, will concur in giving them publick 
Thanks for the good Services which they then 
performed: I wiſh that all others, who were 


concerned in the Diſpatch of that Day's Buſineſs, 


had the like Pretence to have the ſame ; the pub- 


lick Juſtice of the Nation would not then have 


lain under any Manner of Reproach, neither would 
you have had this farther Trouble. Bur ſeeing 
that it hath ſo happen'd, it is hecome abſolutely 


.neceflary that a farther anda ſtrict Enquiry ſhould 


be made after thoſe Crimes which threaten, and 
tend to the Deſtruction of aur Navigation and 
Trade; and therefore J am aſſured of your Pa- 
tience, whilſt I ſhew you briefly, 


- | o 4 e » 
1. What the Crimes are, which you are to en- 


quire after. | 4 
2, How far the Juriſdiction, and your Power 
in making theſe Enquiries, doth extend. 
3. What is the Duty incumbent on you in 
this behalf. 


1. As to the Crimes, I ſhall not repeat what 
was mentioned touching all the Particulars there- 
of, at the Opening of this Seſſions; but confine 

| , oy "I 7 


4 
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1696. O. B. for Felony and | Piracy. 


my Diſcourſe to thofe, which I find by the Ca- 


lendar will, at this Time, neceſſarily fall. under 


ur Examination; and thoſe are Piracies. 


| hr Piracy is only a Sea-Term for Robbery, 


Piracy being a Robbery committed within the 
Juriſdiction of the Admiralty, ] Man k 
aſſaulted within that Juriſdiction, and his Ship 
or Goods violently taken away without a legal Au- 
thority, this is Robbery and Piracy. It the Ma- 
riners of any Ship ſhall violently diſpoſſeſs the 
Maſter, and afterwards carry away the Ship it 
ſelf, or any of the Goods, or Tackle, Apparel, 
or Furniture, with a felonious Intention, in any 
Place where the Lord Admiral hath, or pretends 


to have Juriſdiction, this is alſo Robbery and 


Piracy. The Intention will, in theſe Caſes, ap- 
pear, by confidering the End for which the 
Fact was committed; and the End will be 
known, if the Evidence ſhall ſhew you what hath 
been -done. | | ; 

2. Now the Juriſdiction of the Admiralty is 
declared, and deſcribed in the Statute, and Com- 
miſſion, by Virtue of which we here meet, and 
is extended throughout all Seas, and the Ports, 
Havens, Creeks, and Rivers beneath the firſt 
Bridges next the Sea, even unto the higher 


Water-mark. 


The King of England hath not only an Empire 
and Sovereignty over the Britiſh Seas, but alſo an 
undoubted Juriſdiction, and Power, in Concur- 
rency with other Princes and States, for the 


Puniſhment of all Piracies and Robberies at Sea, 


in the moſt remote Parts of the World; ſo that 
if any Perſon whatſoever, Native or Foreigner, 
Chriſtian or Infidel, Turk or Pagan, with whoſe 
Country we have no War, with whom we hold 


Trade and Correſpondence, and are in Amity, 


ſhall be robbed or ſpoiled, in the narrow Seas, 


the Mediterranean, Atlantick, Southern, or any 


other Seas, or the Branches thereof, either on 
this or the other Side of the Line, it is Piracy 
within the Limits of your Enquiry, and the Cog- 
nizance of this Courr. Ct 

3. Concerning the Duty incumbent upon you 
in making your Enquiries, and Preſentments, 
you may conſider that there is a great Truſt and 
Authority committed to you, and therefore it 
will be expected that a ſuitable Care ſhould 


be had, and your Power executed according to 
a well regulated Diſcretion : As you are, on the 


one hand, to take Care that the Court be not 


troubled, nor any Man put in Hazard of his 


Life, through any frivolous, or malicious Pro- 
ſecution 3 ſo, on the other Side, and more eſpe- 
cially in the Caſes of great and publick Offences, 
you are to uſe your utmoſt Endeavours, that Ju- 
ſtice, the Support of Government, be not obſtru- 


cted by any partial Proceedings. | 
You are not obliged in all Caſes to require a 


clear and full Evidence, but only to examine till 


you find, and are ſatisfied in your Conſciences, 


that there is ſufficient and juſt Cauſe to put the 


Party accuſed upon his Trial. You cannot con- 


vict, but may in Effect acquit the greateſt Cri- 
minals; and therefore, if you do but find Proofs 


enough to create a Preſumption againſt the Party 
accuſed, when the Caſe ſeems odious, and is of 
great Conſequence and Importance, your ſafeſt 
Way is to put it in a proper Method for the 
Petty Jury, who are to receive full Satisfaction 
from the Evidence that ſhall be given in the Pre- 
ſence dg the Party; and according to that Evi- 

OL, V. | 


If any Man be 


_ dence, have Power to determine whether guilty, 


or not guilty, condemn, as well as acquit. 

And upon this Occaſion, ſeeing many who are 
upon. that Service are preſent, it ſeems fit that - 
they ſhould alſo know that they have no Power to 
do more or leſs than what is agreeable to the Evi- 
dence: They are not to interpoſe in Points of 
Law, or to. be ſwayed by any Conſideration what- 
ſoever, but what ſhall ariſe from the Proofs judi- 
cially made ; they are indeed Judges of the F act, . 
but they are not arbitrary; they are as much re- 
{trained by the Dictates of Conſcience, informed 
and.convinced by reaſonable Proofs, as the Judges 
on the Bench are by the Rules of La. 

No Man can believe juſt as he liſts, and theres 
fore a Determination, or Judgment at Will and 
Pleaſure, will never, be thought to deſerve the 
Name of a Verdict: For whatever may be pre- 
tended, the World will not be perſwaded that 
a Jury hath purſued the Dictates of Conſcience, 
unleſs ſome reaſonable Grounds for its Proceedings 
ſhall appear; and therefore, whenever it ſhall 
happen that notorious Malefactors eſcape unpu- 
niſhed, notwithſtanding that in the Opinion of 
moſt good Men there was a full and ſufficient 
Evidence for their Conviction, it is to be wiſh- 
ed, and indeed it ſeems to me to be neceſſary, 
in Caſes that relate to the Laws of Nations, that 
the Reaſons which induced ſuch a Determination, 
ſhould be given for the publick Satisfaction; 


otherwiſe, ſince Foreigners look upon the Decrees 


of 'our Courts of Juſtice as the Senſe and Judg- 
ment of the whole Nation, our Enemies will be 
glad to find an Occaſion to ſay, that ſuch Miſcre- 
ants as are out of the Protection of all Laws, and 
Civil Government, are abetted by thoſe who 
contend for the Sovereignty of the Seas. The 
barbarous Nations will reproach us as being a 
Harbour, "Receptacle, and a Neſt of Pirates; 
and our Friends will wonder to hear that the Ene- 
mies of Merchants and of Mankind, ſhould find a 
Sanctuary in this ancient Place of Trade. Nay, 
we our ſelves cannot but confeſs, that all King- 
doms and Countries who have ſuffered by Engliſh 
Pirates, may, for Want of Redreſs in the ordi- 
nary Courſe, have the Pretence of Juſtice, and 
the Colour of the Laws of Nations to juſtify their 
making Reprizals upon our Merchants, whereſo- 
ever they ſhall meet them upon the Seas. If a 
Jury happens in theſe Caſes to be too ſevere, 
there is Room for Mercy, and I am confident, 
that upon a juſt Repreſentation, - the Innocent 
never failed of obtaining it; but for a Fault, 
Neglect, or Error on the other hand, there is no 
Relief for injured Foreigners, but by their car- 
ving out, as we may be ſure they will, for them- . 
ſelves, ſuch a Satisfaction, upon our Merchants, as 
they ſhall think fit, whenever they ſhall have an 
Opportunity; and ſo our whole Nation muſt un- 
avoidably ſuffer both in Reputation and Intereſt, 
and all as it were through our own Default. 

I hope what hath been ſaid upon this unexpect- 


ed Occaſion, will not be looked upon as intend- 


ed to influence any Jury; I am ſure it is far from 
being ſo deſigned ; Religion, Conſcience, Ho- 
nour, common Honeſty, Humanity, and all 
Laws, forbid ſuch Methods : There is no Doubt 


but the Judge as well as the Juryman then beſt 


diſcharges his Duty, when he proceeds without 
Favour or Affection, Hatred or IIl-will, or any 


partial Reſpe& whatſoever. 


B 3 Every 


* 
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Every Man ought to be extremely tender of 


ſuch a Perſon as he has Reaſon to believe is in- 


nocent; but it ſhould be conſidered likewiſe on 


the other Side, that he who brings a notorious Pi- 


rate, or common Malefactor, to Juſtice, contri- 
butes to the Safety and Preſervation of the Lives 
of many, both bad and goòd, of the Good by 
Means of the Aſſurance of Protection, and of 
the Bad too by the Terror of Juſtice. It was 
upon this Conſideration that the Roman . e 
in their Edicts made this Piece of Service for the 


publick Good, as meritorious as any Act of Piety, 
or religious Worſhip. . 


Our own Laws demonſtrate how much our Le- 
giſlators, and particularly how highly that great 
Prince King Henry the 5th, and his Parliament, 
thought this Nation concerned in providing for 
the Security of Traders, and ſcouring the Seas 
of Rovers and Free- booters. Certainly there ne- 
ver was any Age wherein our Anceſtors were not 
extraordinary zealous in that Affair, looking 
upon it, as it is, and ever will be, the chief Sup- 
port of the Navigation, Trade, Wealth, Strength, 
Reputation and Glory of this Nation, ® 

Gentlemen, our Concern, as our Trade is, 


ought. in Reaſon to be rather greater than that 
of our Fore-fathers; we want no manner of In- 


ducements, no Motives to ſtir us up, whether 


we conſider our Intereſt or Honour ; we have not 


only the ſacred Word, but alſo the glorious Acts 
of the beſt of Kings, which ſufficiently manifeſt 


to us, that the Good and- Safety of this Nation is 


thee greateſt Care of his Life. Let every Man 


therefore, who pretends to any thing of a true 


Engliſh Spirit, readily, chearfully follow ſo good, 


Jo great, ſo excellent an Example, by aſſiſting 
and contributing to the utmoſt of his Power and 
Capacity at all Times towards the carrying on his 
nohle and generous Deſigns for the common 
Good, and particularly at this Time,; by doing 


all that he can, to the End that by the Admi- 
niſtration of equal Juſtice, the Diſcipline of the 
Seas, on which the Good and Safety of this Na- 


tion entirely depends, may be ſupported and 
maintained. LE es 


Then the Witneſſes being fworn in Couft,ybe Grand 
Fury withdrew to hear their Evidence; and in 
the mean Time T, Vaughan, J. Murphey, 
and Tim. Brenain, were arraigned, whom 
1 2 of Newgate, .by Order, brought to 
the Bar. | | 


Cl. of Arr. T. Vaughan, Hold up thy Hand ; 
(which he did.) Thou ſtandeſt indicted, Sc. 
Art thou Guilty of this High Treaſon where- 


of thou ſtandeſt indicted, or Not guilty ? 


T. Vaughan, Not guilty. | 
Cl. of Arr. Culprit, How wilt thou be tried? 
J. Vaughan. By God and this Country. 


Cl. of Arr. God ſend thee a good Deliverance. g 


Cl. of Arr. F. Murphey, Hold up thy Hand ; 


(which he did.) Thou ſtandeſt indicted, Sc. 


How. ſayeſt thou, J. Murphey, Art thou 


Guilty of the High Treaſon whereof thou 


ſtandeſt indifted, or Not guilty ? - 
J. Murphey. Not guilty. 
Cl. of Arr. How wilt thou be tried? 
J. Murphey. By God and the King. 
Officer, You muſt ſay, by God and my Coun- 


ry. Fe F : 
Cl. f Arr, God ſend thee a good Deliverance,” 


„ 


* 


Cl. of Arr. Bring Tim. Brenain to the Bar, (who 
was brought accordingly.) | | 
Cl. of Arr. Tim. Brenain, Have you any Copy of 
your Indictment ? | 8 

Tim. Brenain. Yes. os 

Cl. of Arr. When had you it? 

Tim. Brenain. This Day Seennight. 


Cl. of Arr. Tim. Brenain, Hold up thy Hand, 


(which he did.) Thou ſtandeſt indicted, &c. 
How ſayeſt thou, Art thou Guilty of the 
High Treaſon whereof thou ſtandeſt indicted, or 
Not guilty ? ; | | 
Tim. Brenain. Not guilty. TT. 
Cl. of Arr. How wilt thou be tried? 
T. Brenain. By God and my Country. | 
Cl. of Arr. God ſend thee a good Deliverance. 
Mr. Mompeſſon. Will your Lordſhips pleaſe 
that he may be tried now? 5 : 
L. C. J. Treby. Does he deſire to be tried now? 


* 


Mr. Mompeſſon. Ves, my Lord, there is no E- 
vidence againſt him, and he is fick. 
Mr. Sol. Gen. We are not now prepared for 


the Trial. | - 
L. C. J. Treby. It the King's Council and the 


_ Priſoner be agreed, with all my Heart. 


L. C. J. Holt. He may be tried with the reſt. 


Then T. Vaughan, J. Murphey, and T. Bre- 


nain had Notice to prepare for their Trials 

on Friday next, at Two of the, Clock in ihe 

Afternoon. 5 | 
Then the Grand Jury came into Court, 


Cl. of Arr. Gentlemen of the Grand Jury, are : 


you agreed in your Bills? 
Grand Fury. Yes. 


Cl. of Arr. Billa vera againſt Joſeph Dawſon, 


Ed. Forſeub, W. May, W. Biſhop, Fames, Lewis, 
and F. Sparkes, for Piracy and Robbery. 


Cl. of Arr. Keeper of Newgate, ſet Joſepb Daw- 


fon, Ed: Forſeith, Will. May, Will. Biſhop, Will. 
Lewis, and Jo. Sparkes, to the Bar. (Which was 


donc accordingly.) 


Cl. of Arr. foſeph Dawſon, hold up thy Hand, 
(Which be did.) | 
Ed. Forſeith, hold up thy Hand. (hich he 
did.) | | i 
M. May, hold up thy Hand. (Which he did.) 
W. Biſhop, hold up thy Hand. (Which he did.) 
James Lewis, hold up thy Hand. (Which he 
ae) „ 
Jo. Sparkes, hold up thy Hand. (Vhich he did.) 


Then the Indictment was read, and ſet forth, 


That Henry Every, alias Bridgman, Joſeph Daw- 


ſon, Edward Forſeith, William May, William 
_ Biſhop, James Lewis, and John Sparkes, late 
London, Mariners, on the goth of May, in 
the 6th Year of the Reign of our Sovereign Lord 


King William, and the late Queen, did, againſt * 


the Peace of God, and our ſaid Sovereign Lord 
the King that now is, and the late Queen, by 
Force of Arms, upon the high and open Seas, in 
a certain Place, about three Leagues from the 
Groyn, and within the Juriſdiction of ihe Admi- 


raliy of England, piratically and feloniouſly ſet 


upon one Charles Gibſon, . a Subject of our ſaid 
Sovereign Lord the King that now is, and of the 


late Queen, being then and there Commander o a 

certain Merchant-Ship, called the Char les the Se- 

cond, carrying 40 Pieces of Ordnane, belonging 
TED e to 
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to certain Subjects of the ſaid King and the late 
Queen, (lo the Furors as yet unknown) 3 and then 
and there put the ſaid Charles Gibſon in bo- 
lily Fear of bis Life; and then and there, within 
the Juriſdiction aforeſaid, feloniouſly and piratically 
did ſteal, take and carry away from the ſaid 
Charles Gibſon, e ſaid Ship, called the Charles 
the Second, her Tackl:, Apparel, and Furniture, 
of the Value of One Thouſand Pounds; Forty Pieces 

of Ordnance, of the Value of Five Hundred Pounds; 
One Hundred Fuſes, of the Value of One Hundred 
Pounds; Fifteen Ton of Bread, of the Value of One 
Hundred and Fifty Pounds ; and Two Hundred 
Pair of Woollen Stockings, of the Value of Ten 
Pounds, in the Poſſeſſion of the ſaid Charles Gib- 
ſon then being; the Ship, Goods, and Chattels of 
the Subjects of our ſaid Sovereign Lord the King, and 
the late Queen, (to the Furors unknown) againſt the 
Peace of our ſaid Sovereign Lord the King, and the 
late Queen, their Crown, and Dignities, &c. 


How ſay'ſt thou, Joſepb Dawſon, art thou 
Guilty of this Piracy and Robbery, or Not 
guilty ? be | 1 

Fo]. Dawſon. T am ignorant of the Proceedings. 

Officer. He pleads Ignorance. 

Cl. of Arr. You muſt plead Guilty, or Not 
guilty. . 

Joſ. Dawſon. Guiltix. 3 
Cl. of Arr. How ſay'ſt thou, Ed. Forſeith, art 
thou Guilty, or Not guilty ? | 

Ed. Forſeith. Not guilty. . 

Cl. of Arr. How wilt thou be try'd ? 

Ed. Forſeith. By God and my Country. 

Cl, of Arr. How fay*it thou, Will. May, art 


thou Guilty, or Not guilty ? 


M. May. Not guilty. | _ 

Cler.. of Arr. How fay*ſt thou, V. Biſhop, art 
thou Guilty, or Not guilty?ꝛ 
W. Biſhop. I deſire to hear the whole Indict- 
ment read again. Do i | 

L. C. J. Holt. You have heard it juſt now, and 


may hear it again if you deſire it. 


IS. Biſhop. The former Indictment. | 
L. C. J. Holt. No, there is no Occaſion for 


that, this is an Indictment for a Fact diſtinct 


fra A Sb ws 0 hf 
Cler. of Arr. This is a new Indictment, not the 


old one. Art thou Guilty of this Piracy and Rob- 


bery, or Not guilty ? | 
IF. Biſhop. Not guilty. | 
Cler. of Arr. How ſay'ſt thou, 
art thou Guilty, or Not guilty? _ 
Fa. Lewis. Not guilty. | 
Cler. of Arr. How ſay'ſt thou, J. Sparkes, art 
thou Guilty, or Not guilty ? | 
J. Sparkes, Not guilty. : 
Cler of Arr. How wilt thou be try'd? (As of 


James Lewis, 


_ the reſt.) 


_ Ayres, &c. 


J. Sparkes. By God and my Country. 

Cler. of Arr. God fend thee a good Deliver- 
ance. | | 

Cryer. O Yes, Sc. You good Men of the 
City of London ſummoned to appear here this 
Day, to try between our Sovereign Lord the 
King, and Priſoners at the Bar, anſwer to your 
Names as you are called, and ſave your Iflues. 
Cler. of Arr. Jo. Degrave, Benjamin Hatley, Fo. 
I. C. J. Holt. Have you any of the former Jury 
in this Pannel ? n | 


_ Cher, of Arr, Yes, my Lord, 


_— 
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Counſellor Conyers. We ſhall except againſt 


them for the King. | | 
L. C. J. Holt. If you have return'd any of the 
former Jury, you have not done well; for that 
Verdict was a Diſhonour to the Juſtice of the 
„ | | 
Cler. of Arr. You, the Priſoners at the Bar, 
theſe Men you hear called, are to paſs between 
our Sovereign Lord the King, and you ; if there- 
fore you will challenge any of them, you are to 


challenge them as they come to the Book to be 


ſworn, and before they are ſworn. 


Then they <vere called over, and ſome being challenged 
for the King, and jome by the Priſoners, the Per- 
ſons ſcworn in this Fury were theſe : © | 


F. Degrave, Alex. Pollintott, . 
J. Ayres, F. Glover, © 
G. Broom, © Nath. Carpenter, 
T. Hicks, Jo. Bickley, 
R. Meakins, Nath. Troughton, 
F. Shelfeoell, Hum. South. 


Cler of Arr. Make Proclamation. | 

Cryer. O yes, If any one can inform my 
Lords, the King's Juſtices, the King's Serjeant, 
the King's Attorney General, or his Majeſty's 
Advocate in his high Court of Admiralty, be- 
fore this Inqueſt be taken, of the Piracy and 
Robbery whereof the Priſoners at the Bar ſtand 
indicted, let them come forth and they ſhall be 
heard; for the Priſoners ſtand at the Bar up- 
on their Deliverance z3 and all others may de- 
part. BY HET Li. | 
Then the Grand Jury came into Court again, 


having found two other Bills againſt the Pri- 


ſoners at the Bar, one for piratically taking a- 
way a Mooriſh Ship, and another for commuting 
Piracy on two Ships belonging to Denmark. 

And then the Grand Jury was adjourned to Fri- 
day next, at Two a Clock in the Afternoon. 


Cler. of Arr. Ed. Forſeith, hold up thy Hand; 


(and fo of the reſt) : You that are ſworn, lock 
upon the Priſoners, and hearken to their Caufe 
they ſtand indicted, c. | 30 

Mr. Whitaker. May it pleaſe your Lordſhips, 
and you Gentlemen of the Jury, the Priſoners 
at the Bar ſtand indicted for Felony and Piracy, 
for that they, about the goth of May, in the 6th 


Year of the Reign of his preſent Majeſty King 


William, did make an Aſſault on Captain Gibſon, 


Commander of the Ship Charles the Second, and 
put him in Fear of his Life, and piratically ſtole 
away the Ship and all the Furniture; and 
this is laid to be againſt their Duty and Alle- 


giance, and againſt the Peace of our Sovereign 


Lord the King, his Crown and Dignity ; to 


which Indictment they have pleaded Nor guilty. 
We ſhall go on to call our Witneſſes, and prove 
the Charge againſt the Priſoners at the Bar, 


and doubt not but you will do your Duty. 


Then Dr. Littleton, * Advocate-General to his : 
is High Court of Admiralty, ſpake _ : 


Majeſty, in h 
as follows. 


| Gentlemen of the Jury, 


O U have beard the Indiftment opened, and we 
1 Hall now call our Witneſſes, who will relate 10 


you what enormous and horrid Crimes the Priſoners at 


the Bar have committed in the Proſecution of the *r 
= . 


— 
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laid in the Indifment : Crimes, that the bare Inten- 
tion, had they not taken Effect, would have merited 
the higheſt Puniſhment : But this is not their Caſe, 
for they were not diſappointed of their wicked Luſts 
and Deſires ; or as their Crimes are. great, ſo have 
they been conſummate as well as voluntary and ma- 


' licious. I may well ſay, that their Wickedneſs has 


heen as boundleſs and as mercileſs as the Element 
upon which their Crimes have been committed , nor 


i there any Part of the World that hath not been 


enſible of their Rage and Barbarity. == 
7 de, Gentlemen, as you are Lovers of Chri- 


ſtianity, as you are Lovers of Honeſty, nay, as you 


are Lovers of your ſelves, who bear the Character 


f of honeſt Men, if wwe prove this Charge againſt the 


Priſoners, you muſt and ought to find them Guilty, 
remembring that the doing Fuſtice upon wicked and 


profligate Men, is the greateſt Mercy and Protection 


70 the Good and Honeſt. We ſhall therefore proceed 


10 call our Witneſſes, not doubting but that" you will 


af? like honeſt Men, for the Honour and Welfare of 


your Country, - without having any Reſpect to the 
diſhonourable Proceedings of the former fury. 


Mr. Whitaker. Call Fo. Gravet. (He appeared 
and was fworn,) Let him ſtand up. - 


* Mr. Sol. Gen. Mr. Gravet, pray 
Fir john will you give my Lords and the Jury 


Hawles. an Account of what you know of the 
Priſoners running away with the Ship Charles 


the Second. | ; 
J. Gravet. T was Second Mate in the Ship at 


that Time. There was violent Hands laid on 
me, and I was. ſeized, and a Piſtol clapp'd to 


my Breaſt, and carry'd away. | 
Mr. Sol. Gen. Who did it? Begin before. 

J. Gravet. I was ſeiz'd by the Carpenter of 

the Ship; he took me by the Throat, and 


clapp'd a Piſtol to my Breaſt. | 
| . C. J. Treby. Begin where the Ship was 


lying. 


L. C. J. Holt. You was a Mate in this Ship : 


- Now pray give an Account of the whole 


Matter. 


J. Gravet. I was upon my Watch upon the 


Deck. 7 

Priſoners. Pray ſpeak up.  _ 

F. Gravet. And there was a Boat came from 
the James Galley, with People in her: And as 
ſoon as the Boat came, the Carpenter ſeiz'd 
me, and took me by the Throat, and clapp'd 
a Piſtol to me, and ſaid, if I reſM:d-I was a 
dead Man. They took me, one by one Arm, 


and another by the other, and led me to my 


Cabbin, and one with a Piſtol ſtood at my 
Cabbin-door, till they were got two Leagues 
without the Groyne. Then Every came to ſpeak 
to Captain Gibſon, who was then fick, and was 


1 on both Sides; and when he had done 


1 him, and was return'd from Capt. 


Gibſon, he came to me again, and ſaid, I ſuppoſe 


you do not intend to go with us: I ſaid, I would 


not: Then 1, and the reſt that would not go 
with them, had Liberty to go aſhore; and I 
would have gone to my Coffer and taken my 
Clothes, but they would not let me; and told 


me I ſhould carry no more than the Clothes on 
my Back. | | | 


Mr. Sol. Gen. Did any of the Priſoners at the 
Bar ſay ſo? 5 . . | 
J. Gravet. That I cannot tell. 


3 


K Mr. Conyers. Then go on. 
IS _ 


J. Gravet. Then I went to Every, and I had 
ſome of my Clothes, he was ſo kind to give me 
them; he gave me a Coat and Waſtcoat, and 
his Commiſſion that he left behind him; and . 


May took me by the Hand and wiſhed me well 


home, and bid me remember him to his Wife. 
Mr. Conyers. Was there Liberty for any of them 
that would, to go aſhore ? | 


FJ. Gravet. Captain Gibſon told me ſo, and there 


were about ſeventeen went off. 

Mr. Conyers. No Matter what Captain Gibſon 
told you, you ſay you went off: Might any one 
that would, go? 

J. Gravel. That I cannot tell. 

Mr. Conyers, You ſay there was about ſeven- 
teen went off ; would the Boat hold more ? 

J. Gravet. Yes, Sir. | | 

Mr. Cowper. Did you ſee any hindered that 
would have gone off? Were any of the Priſoners 
at the Bar there? | | 

F. Gravet. No. | 
Mr. Sol. Gen. Do you know Ed. Forſeith, 8c. ? 
F. Gravel. I know ſome of them. = 

Mr. Conyers. Name the Men that you ſay you 

know. 

J. Gravet. Foſeph Dawſon, M. May, F. Sparkes. 
Mr. Ho. Gen. They belonged to what Ship? 
J. Gravet. To the Charles, © | 

Mr. C:vers. Was there not a Boat came from 
the Ship Janes, before you went away? Was 
there any af the Priſoners at the Bar that came 
in that Boat? | | 

J. Gravet. There were about twenty-ſix that 
we had Account of. | 

Mr. Conyers, From what Ship did they come ? 

J. Gravet. From the James. f 

Mr. Conyers. Were any of the Priſoners at the 
Bar any of themen: ä 

J. Gravet. Indeed, Sir, I cannot tell. 

Cler. of Arr. Call T. Druit. (Who appeared, and 
was ſworn.) © 8 | 

Mr. Sol. Gen. Mr. Druit, was you aboard the 
Ship called the Charles the Second, when ſhe was 
carried away ? 1 * 
T. Druit. No, Sir. | 
Mr. Sol. Gen. Do you know any thing of the 
carrying of that Ship away? | 

T. Druit. T was not in that Ship; I was Mate of 
the James; and about Nine came one from a- 
board the Charles the Second, and ask'd me for 
the drunken Boatſwain ? And I reply*d ſhort ; 
and he went away again, and ſaid the Ship was 
going to be run away withal. Whereupon I 
went with ten. Men to recover the Ship; and after 
I had adviſed with the Commander, I ordered the 
Pinnace to be mann*d ; and when I came, the laſt 
that went into the Boat was one Pike; and I bid 
them put back, and they would not, but went 
away to the Ship Charles. — | 

Mr. Conyers. hes many were there that went 
away in that Boat? „„ | 

T. Druit. About Five and Twenty. 

Mr. Conyers. Did you know all the Men ? Were 
= of the Priſoners at the Bar there? Look on 
them. 

T. Druit. Yes, my Lord, there was Ed. Forſeith, 
W. Biſhop, and Ja. Leis. . 

L. C. J. Holt. What Boat did they go away with, 
the James Boat? | \ 

T. Druit. Yes, my Lord. 

L. C. J. Holt. Then they came from the James to 


the Charles the Second. Name their Names again. 
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J. Druit. Ed. Forſeith, Ja. Lewis, and W. 
Biſhop. 7 IE! i | 
"Mr. Sol. Gen. You ſaw them go off, did you 


9 Druit. It was ſo dark that we could not ſee 


em. | 
5 Mr. Cowper. Were theſe three Men ſent ? 

J. Druit. They were ſent. : . 

Mr. Cowper. Or did they go of their own Head: 

J. Druit. No, I do not ſay ſo; but I went to 
command them back again, and they refus'd. 

Mr. Cowper. Did they make any Anſwer? _ 

J. Druit. No, they only went away damning 


Mr. Conyers. Were there any Guns ſent after 


them? 


T. Druit. Yes. | 

Mr. Conyers. What was it for? 

T. Druit. It was to bring them back again. 
Mr. Cowper. And they would not come back ? 

J. Druit. They did not come. | 

Mr. Cowper. Then they would not come. 

Cler. of Arr. Call David Creagb. (ho was 


© foorn.) 


Priſoner. This Man is a Priſoner for Piracy, 

my Lord. 5 : | | 

I. C. J. Holt. What if he be? | | 
Priſoner. J do not underſtand Law; I hope 

your Lordſhip will adviſe us. i 

I. C. J. Holt. I will do you all Right. If he be 


ſo, that is no Objection againft him; he may be 


a good Witneſs for all that. | 
Cler. of Arr: He is, not a Priſoner for Piracy, 
but for Treaſon. end; 36 2:0, 007 IE 
L. C. J. Holt. Tho he be a Priſaner for Trea- 
ſon, he 1s not attainted. What is his Name? 
Cler. of Arr. David Creagh. + +16 #4 
Mr. Sol. Gen. What do you know about the 
Priſoners running away with the Ship Charles? 
D. Creagb. Upon the 7th of May, 1694. I 
came to the Groyne, in Company with the Boat- 
ſwain and ſeveral others, on board the Charles ; 


and when I was going in to the Captain of the 


Charles, Captain Gibſon, I found Mr. Every, the 
Carpenter, and ſome others, drinking a Bowl of 
Punch: And after I was come from the Cap- 
tain, I came and fate down with them, and Mr. 
May drank a Health to the Captain, and Proſpe- 


Tity to their Voyage : And we not knowing their 


Deſign then, thought it was to our lawful dey 
tain, and Proſperity to the Voyage he was de- 
ſign'd for. EE : 

L. C. J. Holt. What was your 2 2 


D. Creagh. It was to the Spaniſb Indies. And 


afterwards the Company broke up, and retir ed, 


and went to their Cabins. And when we were in 
our Cabins, we heard a great Noiſe above Deck; 


and Captain Humphreys, that commanded the 
Gally, called to us, to tell us his Mer were run 
away with the Boat, and were gone to Captain 
Gibſon. To which Every anſwered, that he knew 
that well enough: So the Men came aboard; 
and as I was coming out of my Cabin to ſee 


what the Matter was, I was met by Every, the 


Carpenter, and two Dutchmen ; and they obliged 


me to retire. again to my Cabin. And Captain 


Humphreys fired two Guns at us. But we pre- 
ſently got out of Reach of the Guns, and pro- 


ceeded on the Deſign. And I came out of my 


Cabin, and went on the Quarter-deck, where I 
met Every and the Carpenter together z Every 
was conning the Ship, by | 


and Piracy. 1 
IL. C. J. Holt. What is the Meaning of that? 

D. Creagb. That is, to direct in the ſteering 
of her. So Every took me by the Hand, and 


ask'd me if I would go with him? And I an- 


ſwer' d, I did not know his Deſign. He ſaid, 
there were but few that knew it. Says I, Tell 


me who do know it, that if you will not tel! - 


me your ſelf, I may ask them that can tell me. 
But he ſaid, we ſhould all know by To-morrow 
Morning Eight a Clock. I told him, that would 
be too late to repent of the Deſign? The Car- 

penter ſtood by him, and ſaid, Do you not ſee 
this Cock? Yes, ſays I, I do. Says he, This 
Man, and old May, and Knight, I can truft with 
any thing; they are true Cocks of the Game, 


and old Sportſmen. Then, ſaid I, I ſuppoſe 


they know your Deſign. Yes, ſays he, they do; 
and if it were a Thing of ten Times the Conſe- 


- quence, they ſhould know ir. Upon this, the 


Carpenter came to me, and ſaid, If you do not 
go down, I will knock you on the Head. And 
as I was going down, I met with V. May, the 
Priſoner at the Bar. What do you do here? 
ſays he. I made him no Anſwer, but went down 
to my Cabin; and he ſaid, God damn you, you _ 
deſerve to be ſhot through the Head, and he then 
held a Piſtol to my Head. Then I went to my 
Cabin, and preſently came Orders from Every, 
that thoſe that would go aſhore, ſhould prepare 
to be gone. And when the Captain was got out 
of Bed, who was then very ill of a Fever, Every 
came and ſaid, I am a Man of Fortune, and muſt 
ſeek my Fortune. Says Capt. Gibſon, I am ſorry 
this happens at this Time. Says he, If you will 
o in the Ship, you ſhall ſtill command her. 
o, ſays Captain Gibſon, I never thought you 
would have ſerved me fo, who have been kind to 


all of you; and to go on a Deſign againſt my 
Owners Orders, I will not do it. 


Every, prepare to go aſhore. Upon which, the 
Captain, and ſeveral others of us, went into the 
Boat. When we were by the Ship's Side, I heard 
them order the Doctor to be ſecured ; but if 
there was any more would go into the Boat they 
might: And we came into the Boat, to the 
Number of Sixteen; and they gave us four 
Oars in the Pinnace, and ſet us adrift. | 
L. C. J. Holl. Where did he ſet you? 
D. Creagb. He ſet us aboard the James, my 
Lord. © . „ 
L. C. J. Holt. That is, you were turned off 
from this Expedition. - _ | . 
D. Creagh. Yes, my Lord. | 
Mr. Conyers. Was there any Room for more 
in the Boat? 23, | 
D. Creagh. Yes there was. - : 
L. C. J. Holt. Was there Liberty for any more 
to go? | | | | 5 
D. Creagb. Les, my Lord. g 
Mr. Sol. Gen. What do you know of the Pri- 
ſoners xt , e.. Sx 
D. Creagh. I know only W. May.  _ 
Mr. Cowper. What Time paſt from the coming 
of the Boat, to the Time of your going off ? 
D. Creagh. About two Hours, Sir. _ 
Mr. Cowper.” Was there any Guns fired in that 
Time? 
D. Creagh. Yes, Sir, one or two from the James 
by Capt. Humphreys, 2 
Mr. Cowper. Was this done in the Ship with 
Silence? Or was there any Uprgar, or Oppoſi- 


D. 


tion 4 


| 
| 
41 
, 
| 


took ſome Neceſſaries 
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D. Creagb. No: There could be no Oppoſi- 
tion; for the Men came from the whole Squa- 
dron, and came upon us, and ſurprized us, being 
aſſiſted by thoſe that belonged to the Charies. 
Mr. Cor per. But did No-body make Oppoſi- 
tion to their going? Did not Captain Gihſon? 

D. Creagh. No, Captain Gibjon could not, be- 
ing ſick. | 

L. C. J. Holt. But he went aſhore? 

D. Creagh. Yes, my Lord. | | 

L. C. J. Holt. Was any Body ſtopp'd that would 

o? 


"m D. Creagh. No, my Lord, none but the Do- 


ctor. 8 

Mr. Sol. Gen. Now call Fo. Dan. (Ibo appeared, 
and was fworn.) FH 

Mr. Conyers, What Ship were you aboard of 
at the Groyne ? | 
F. Dan. The Charles the Second. 

Mr. Conyers. Now, pray give my Lord and 
the Jury an Account what you know of the ta- 
king away of the Ship Charles the Second, and 
what paſs d there? | 

J. Dan. Yes, Sir: We came to the Groyne, 
and had been there about three or four Months, 
and we had been about eight Months out of Eng- 
land, and we lay for our Wages, and there was 
no Wages to be got. But inaſmuch as we want- 
ell Wages, Every, and ſeveral others, contriv*d | 
to carry this Ship away. So that Night, which 
was Sunday, they went aſhore; and when they 
came aboard again, made ſome Men privy to 
it, whom I know not. And the Monday follow- 
ing, I think, the Packet went out in the Morn- 
ing, and the Night being fair, was ordered to 
give Notice; and they came to the Dove, and 
about Nine or Ten her Boat broke off, and ſhe 
haled us; for they told Captain Humphreys they 
were coming to run away with our Ship. So he 
hales the James; and preſently ſome of the Of- 
ficers came and order'd their Pinnace to be 


- mann'd, and it was ſo. And when they gave 
this Order, there was Every and twenty-five or 


twenty-ſix Men. And as they came aboard, our. 
Cables were cut, and ready to go. And coming 


under the Caſtle, we cut all the Boats but two, 


and ſtood out to Sea about two or three Leagues; 


and there Every went to Captain Gibſon, and 


as they ſaid, to ask him if he would go with 
them, or not. He ſaid, No. Then he ſaid, 
He muſt prepare to go aſhore ; and he did ſo, 


and ſeveral others with him. And the Word was 


given about, that they that would go aſhore 
might go; but whether theſe. Men heard it or 
no, I cannot tell; and no Man's Name was men- 
tion'd to be ſtopp*d, but the Doctor. And when 
they went away, they cry'd, There was Water in 
the Boat, and they deſired a Bucket of us, to 
heave it over, and we gave them one ; and away 
they went, I think, about fifteen of them, and 


no more did offer to go as I ſaw, nor did I ſee 


any hinder any that would go : And afterwards, 
they that went off went about their Buſineſs, and 
we about our Buſineſs. And we came to the Iſle 
of May, and victual'd our ſelves there; and there 
we met with three Engl Ships, out of which we 

or our ſelves, and among 


7 reſt ſeveral Men; nine Men we took out of 
them. | 

Mr. Sol. Gen. Were the Priſoners at the Bar in 
the Ship, when they went away ? 
F. Dan. Yes. 

5 2 


Mr. Sol. Gen. Name them. 

J. Dan. Ed. Forſeith, W. May, F. Lewis, Jo. 
Sparkes, W. Biſhop. | | : 

Mr. Conyers. Which of them was aboard the 
Charles, that belong*d to her? | 

J. Dan. V. May and F. Sparkes ; and Ed. For- 
ſeith, Ja. Lewis, and V. Biſhop, came from the 
James. 3 | 

Mr. Cowper. Was it not generally underſtood, 
that they were going to run away with the Ship, 
when they came to Capt. Gib/on ? 2 

J. Dan. Yes, Sir, they knew to be ſure. 

Mr. Sol. Gen. Did you know that they aſſented 
to it? : | | 
J. Dan. No, Sir, I did not hear them fay ſo. 
Mr. J. Eyre. Did they deſire to go aſhore with 
the reſt ? „ | | 

7. Dan. I ſaw none hindered. 

LOS J. Holt. Was Ed. Forſeith in the Ship 
then; 6 Y | 

J. Dan. Ed. Forſeith was in the Ship then, 

L. C. J. Holt. Was he at the Je of May, taking 
in Neceſſaries with you? 8 

F. Dan. Les, Sir. | 

L. C. J. Halt. What did he do in the Com 


pany ? EY 
J Dan. He was in the Ship, and came from the 

James. * E ASOTLE TS. - 
L. C. J. Holt. And ſo did Biſhop, and ſo did 

Lewis? 8 WEL of, 

J. Dan. Yes, my Lord, theſe three; and the 
other two belong*d to the Charles. 

Mr. Whitaker. Did any of the Ship's Crew go 
aſhore at the Ie of May? | 

7. Dan. Yes, Sir, I think fo. | | 

Mr. Sol. Gen. But I think, you ſay, that the 

Word was given about, that any might go that 

would, | | - 
Mr. Conyers. Go on with the Proceedings after 

you were at the 1ſle of May. | : 

» Dan. After we had victual'd, we took in ſome 
en. 
Priſoners. We have been try'd for that already, 

my Lord. 1 95 GH ns + 
LG Bat Goon: lt = 
J. Dan. After we had been there, and took 

in what we had Occaſion for, our Quarter-maſter 

ſaid, he would give them Bills for what he took 
of them. Then we went to the Coaſt of Guinea, 
and took ſeveral Negroes, and carried them away 
with us. And afterward we went to the Hand of 

Princes, . where lay two. Danes, and we fought 

them, and took them ; and after we had taken 


them, ſome of the Men went aſhore at the land 


of Princes, and others went along with us; 
and we brought the Ships to Yandepo, and burnt 
one, and carried one with us. Then we came 
to Cape Lopes. | 5 . 

L. C. J. Holt. Where is that? | 

J. Dan. Under the Equinoctial Line; and 
there we fired a Shot through the little one to 
ſink her, for the Men could not agree, and ſo we 
could not carry her with us. We went about the 
oO and touch'd at Madagaſcar. 

r. Littleton. Had not theſe Men their Part and 
Share of the Plunder ? 

L. C. J. Holt. You go too faſt, Sir. 

Mr. Conyers. What was the next Ship you met 
with, after you had rounded the Cape ? 

J. Dan. The next was a ſmall Veſſel, about 
30 or 40 Ton, and we put her aſhore, and took 
a {mall Matter out of her. and let her lie; and 

1 there 


Ship. 
 _ Mr. Conyers. What was that other Ship? 


then we ſtood farther to the 
. ſhared our Money about a Week after. 


active? 


2 O. B. or Felony 


there we put this ck Mr. May, aſhore; 


[ And we ſeeing three Engliſb Ships a coming, we 
left him = 4924 and went to the Equinoctial Line: 


And afterwards, for want of Bread and Water, 
we. came again, and took another ſmall Veſſel, 

and ſome Rice and Pody out of her, and ſunk her, 
and then went to the Cape again, and took in . 
May again; and met another Veſſel, and took 
Rice and Meal out of her, and funk her too) 
And then we went to the Red Sea, to a Tov called 
Meat; and the People would not trade with us; 


and we burnt it. And thence we went up to the Red. 
Sea, as far as we could: And going up to the 


Cape Adin, we met with two Engliſh: -Privateers 
more, and they came and joined with us. 
L. C. J. Holl. Tou call them Privateers but 
were they ſuch Privateers as you were? 
J. Dan. Yes, my Lord. IL ſuppoſe they had 
Commiſſions at firſt, but I ſuppoſe they did not 


run ſo far as that. 


Mr. Conyers. Did: you. go all on the ſame De- 
ſign? 

875 Dan. Bes, they failed Oni with ah andre 
made the beſt of our Way, and came! up into 


the Red Sea ina little Time, and came to an An- 


chor at Bobs Key, and had la in there but a Night 
and. a Day, and there came up! three Eugliſmen 
more from America, and they likewiſe conſorted 
with us; and we lay there about five Weeks ; 
and in chat Time we expetted: the, s to come 
down. £ . MY 
Mr. Conyers. What Fleet! Ae tar „ 03.38 
J. Dan. Tlie Mootiſh- „Fleet, chat c ame e frm 
Mecha. They paſs'd:/us-:on Saturday Night un- 
ſeen, and we took a Veſſel whick gave us an Ac- 
count that they were gone. And chen vx follow- 
ed them; and about three Days after we- made 


Land, we came up with one of them of about 2 or 


300 Tons, and we fired a Broadſide at her and 


Small Shot, and took her, which, after we had 


taken her, we plundered, and todk out ſome Gold 


and Silver. 


Mr. Conyers. And what did you do: with/i it? 2. 
F. Dan. We brought it. aboard our Ship. 

Mr. Conyers. Did you ſhare it? | 
FJ. Dan. Not then, but after we took the ather 


J. Dan. After we had taken her, we put ſome 
Men aboard to keep her with us; and about two 
Days after, we were ly ing at Anchor at St. John's, 
and there was a great Ship called the Gunſcaay; 


and we weigh'd Anchor, and fought her about 


two Hours, and took her, and put ſome Men 
aboard her, and plunder'd her. And after we 


had done as much as we thought convenient, we 


ſent her to Surat with the People in her. And 
ndian Coaſt, and 


I. C. J. Holt. That was a brave Prize, was it 
not, the beſt you had all the Voyage? 7 

J. Dan. Yes, my Lord. 

L. C. J. Holt. Did you all ſhare? 

F. Dan. Yes, all that were in the Ship. 

L.. C. J. Holt. You have given a good Account 
of this Matter. Was Ed. Forſeith: there? 

7. Dan. Yes, my Lord. | ria} 

L. C. J. Holi, What did he do? Was he 


1. Dan, I did not ſee 3 act. 
L. C. J. Holt. Had hea Share? 


Vo V. 


ard Rien 


J. Dan. Ves, my 3 he had. ; 

IL. C. J. Halt. Was HW. May there? 

F. Dan. Ves, my Lord. 

IL. C. J. Holt. War did be de there? 

F. Dan. He could os but little then; he had) | 
his Share- 

I.. C. J. Holl. And re dai him in again, 
what did he 5 Did he do his Buſineſs as 4 Sen- 


man? 


I Dan. Ves my Lande till he Gr Pr 

L. C. J. Holt. Was V Biſhop there? 

J. Dan. Yes, my Lord he was among the reſt. 
I. C. J. Halte What did he do? derer bee | 


and agree to hat was done? 


J Dan. He fad Share of the Money. 
L. C. J Holt, Did Fa. Lewis ſhare too? 
J. Dan. ddlodatabbant; as far eee 
by the Company. | 
— C. J. * Did: Fs Sparkes ſhare! with you 
J. Dan. Ye, ag, as * xs the Company 
thought fit to: give him. 
Mr. Comper. When you! ſay, as 2 e 
thought ft, what do you mean? How: Lows rep 
ſhare it? 
J. Dan Some had 1000 ſome: — others . 
ROMs 266 
Mr. 1 Had all the Priſoners ſome Share? 
j F. Jan. Ves, Sir, all had ſome Share. oY 
Mt. #b;taker. What did you! do with the 
Charles the Second,: after the Voyage? 
«Fe Dani. Weleftrherat\ Providence. bus 
E. C. J. Holt. If any'of you Priſoncrs atthe Bar 
will ask him any: Queſtions; you may. 
Mr. Juſtice Turin What Proviſions were as 
board. the Charles when en taken wang 2 
::Din.--Þ cannot tell. 
r. Juſtice 7 urton. Whar Quantity of Bread 
was. there? 


J. Dan A pretty dea, I cannor tellche Quan» 


ticy. 
Mr. Tuftice! Turton: And were there on Guns 
aboard her and ſmall Arms? | 
F. Dan. Yes; my Lord, there were. 

V. May. My Lord, may Iſpeak for my ſelf? | 
L. C. J. Holt. If you will ask him any Queſtions 
you may; you ſſiall be hrard again to ſpeak for 

your ſelf by and by 
W. May. I deſire he may be aſk*d where I was 
taken ſicx? 
F Fg C. J. Holt. He aks you; where he was taken 
J. Dan: I cannot juſtly tell chat, Fehibk i it was 
at Alibore, at the Coaft of Guinea: | 
W. May. I did not lie down with it? | 
FJ. Dan. No, you did not; but your firſt Wes 
taken ſick was at Alibore. 
M. May. My Lord; I defire you will aſk him, 
whether he thinks: I had any Knowledge of the 
going away of the Ship? | 
L.C. J. Holt. You hear what'he ſays; ; vat do 
you ſay / | 
J. Dan. I know nothing of that. 
L. C. J. Holt. You were there, and you had a 
Share of the Prize; you drank an n Health to the 
Succeſs of your Voyage? i 
I. May. J hope, my Lord, you will not. be 
angry for aſking Queltions. 
L. C. J. Holt. "No; no- body is angry, 28 | 
r what 2 you will. | | 


x Pc: ; Then 
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Then Philip Middleton was called and vorn. 


Mr. Conyers. Pray tell what you know of taking 


away the Ship Charles the Second? 


P. Middleton. I cannot ſay any thing of running 
away with the Ship, for I was aſleep then; but 
afterwards, in the Morning, they called up all 
Hands; and the Captain faid, Every Man 
thould ſhare alike, only he would have two 


Shares. 
IL. C. J. Holt. Who ſaid ſo? 


P. Middleton. Capt. Every; From thence they 
went to Bonyvis, and took in ſome Salt; and from 


Bony vis they went to the Je of May, and there 


they took three Engliſh Ships, and plundered 
them; and they took the Governor aboard their 
own Ship till they had done, (for then they could 
demand what Victuals they had a mind to) and 
then they ſent him away again: And from the Iſe 
F May they went to the Coaſt of Guinea, where 
they put out Engl Colours, to make the Na- 


tives come aboard to trade; and when they came 
aboard, they ſurprized them, and took their 


Gold from them, and tied them with Chains, and 
ut them into the Hold ; and when they came to 


a Place called the and of Princes, they gave ſeven 


of them away for Slaves: And then they went 
to Vandepoe, where they clean'd their Ship; and 
from YVandepoe they went to Cape Lopes, and from 
Cape Lopes to Annibo, and from Annibo about the 
Cape; and at Madagaſcar they watered their Ship, 
and got Proviſions, and Cows to ſalt up; and from 
thence they went to Joanna, and from Joanna they 
went to take a Junk, and took Rice out of her, 
and ſunk her: and from thence they went to the. 
Equinoctial Line, and becauſe they were ſhort of 
Water and Rice, they went back again to Joanna; 


and the Wind being contrary, they went to Com- 


meroe ; and there they met a ſmall French Veſſel, 
and they took her, and ſunk her; and then went 
to Joanna again, and there took in Mr. May again: 
And then went to Meat; and becauſe the Natives 
would not trade with them, they burnt their 
Town: And then they went to Bobs Key, by the 
Mouth of the Red Sea: But before that, they 
met with an Engliſh Veſſel, that was on the ſame 
Account that we were; and we rode there a Night 


or two; and they ſaw there another Sail a coming, 
which proved to be another Eugliſe Veſſel : And 
in the Morning they ſaw two more; May, Farrel, 


and Wake, were the Captains: And on Saturday 
Night all the. Mocha Fleet paſſed by : And on 
Sunday Morning they took another Veſſel, that 
told them the ſaid Fleet was gone by; and ſo 
they conſulted whether they ſhould follow them, 


or ſtay there. And then they went after them and 


overtook them, and took one that was about three 
or four hundred Ton, and took Gold and Silver 
ont of her; and ſent Men aboard her to plunder 
and keep her. And next Day they ſpied another 


Sail, and got up their Anchor, and ſtood to her, 


and took her ; ſhe was called the Gunſway : they 
killed ſeveral Men aboard, -and when they had 
taken and plundered the Ship, they left the Men 


aboard to go to Surat again. And then they went 


to Rachipodl in the Eaſt- Indies, and got Water and 
Neceſlaries ; and from thence to Degorees, and 
watered again; and then to Daſcaran, where they 
ſet about twenty-five Frenchmen aſhore, and four- 
teen Danes, and ſome Engliſh ; for they were 


afraid, if they came to England, and were caught, 


near my Friends, 


awſon; n unser, 8 Wilk Ir 


they ſhould be hang'd; and they thought them- 
ſelves there ſecure. From that Place they went 
to Aſcenſion, and then to the Iſland Providence in 
the Veſt-Indies: And then they wrote a Letter 
to the Governor, to know if he would let them 
come in, and ſaid they would preſent the Gover- 
nor with twenty Pieces of Eight, and two Pieces 
of Gold, if he would let them come in; and the 
Captain, becauſe he had a double Share, he of- 
fered forty Pieces of Eight, and four of Gold; 


and with that they ſent ſome Men down, Adams 


and others, with the Letter: And they came 
again, with a Letter, from the Iſland, that they 
ſhould be welcome, and come and go again when 
they pleaſed. „ OR” DL, 

Mr. Conyers. Look on the Priſoners at the Bar, 


were they all there ? 79 


L. C. J. Holt. Do you know Ed. Forſeith * Was 
he there? Did he belong to the Charles the Se- 
cond ? | | LET ON (1:5 
P. Middleoon. He came from the James. 
L. C. J. Holt. Was W. May there? 
P. Middleton. He was aboard the Charles. 
I. C. J. Hott. Was W. Biſhop there? 
P. Middleton. W. Biſhop came from the James. 
L. C. J. Holt. Was F. Lewis there? 
P. Middleton. Yes, he came from the James. 
L. C. J. Holt. Was F. Sparkes there? 1 
P. Middleton. Yes, he was aboard the Charles. 
L. C. J. Holt. Had all the Men their Shares ? | 
P. Middleton.” Yes, ſuch as the Company thought 
fit to allow them, all of them. 1 
L. C. J. Holt. Had theſe Men their Shares of 
the ſeveral Prizes they took? 1 > 
P. Middleton. Yes, they ha. 
L. C. J. Holt. Were they active in the taking of 


the Prize? 


P. Middleton. They were, as far as I ſaw. 
IL. C. J. Holt. Were not divers others ſet aſhore 
beſides Capt. Gihſon? Us; | 
P. Middleton. T never heard any repine, or wiſh 
they had been aſhore, or that they had never come 
along with the Ship. | 
L. C. J. Holt. But do you know of any others 
that were ſet aſhore? | £24 2Þ 
P. Middleton. Yes, a great many, Mr. Grave! 
and ſeveral others. | | 
Mr. Cowper. I think, you ſaid, ſome French and 


' Engliſh were ſet aſhore in the Indies. 


P. Middleton. Yes, Sir. AN: 

Mr. Cowper. Were they ſet aſhore willingly ? 

F. Middleton. They deſired to be ſet aſhore. 

Jury-man. He ſays, in the Morning Capt. Every 
called them above Deck, and gave Leave to any 
to go aſhore, that were not willing to go with 
them; we deſire to know whether any of the 
Priſoners were there at that Time? | 

P. Middleton. I know not that; all Hands were 
called up. 1 5 | 

Mr. Juſtice Turton. What Number of Perſons 
were aboard when the Dividend was made? 

P. Middleton. About a hundred and ſixty. 

Mr. Juſtice Turion. What might the Shares be? 

P. Middleton. Some a thouſand Pounds, ſome 
fix hundred, ſome five hundred, and ſome leſs, 
according as the Company thought . they de- 
ſerved. > | 

Mr. Juſtice Turton. Had not you a Share? 

P. Middleton. Yes, what the Company thought 
fir, and they told me that would ſerve to put me 
out an Apprentice, and that I ſhould never go 
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and you refuſed to come back. 


Mr. Juſtice Turion. How much was that you 

hadꝰ) | | 1-36 Lt CRE 

i Ph. Middleton. Above an hundred Pound. 

Mr. Conyers. What became of it? 
Ph. Middleton. Fo. Sparkes robb'd me of it. 


L. C. J. Holl. The King's Counſel have done 


with the Evidence, and therefore now is your 
Time for to ſpeak, if you have any thing to ſay 
for your ſelves. Ed. Forſeith, what have you to 
? 12 f $152 14 
WF! Forſeith. My Lord, I deſire you would call 
Mr. Druit, and aſk him whether I was one of the 
Pinnace's Crew. = | 
L. C. J. Holt. You hear what he ſays. 
T. Druit. Yes you were, and I commanded you 
to come back, and you refuſed. ' - | 
Ed. Forſeith. Did not you command me to go? 
T.Druit. Yes, and I afterwards commanded you 
to come back, and you refuſed. 
Ed. Forſeith, You did not command me back. 
J. Druit. Yes I did, and fired at you, and ſhot 
through the Boat. (i | 
Ed. Forſeith. J held Water with my Oar, that 
was all I could do. | 
L. C. J. Holt. What did you command him to 
do? e | 
T. Druit. To reſcue the Ship. . 
L. C. J. Holt. Inſtead of reſcuing the Ship, you 
run away with her. He commanded you back, 


Ed. Forſeith. T could not bring her back my 


ſelf, nor come back, unleſs I ſhould leap over- 


board. 555 
L. C. J. Holt. Have you any more to ſay ? 
Ed. Forſeith. My Lord, when I was in the Boat, 


I knew not who was in it, nor how many. When 


I came aboard the Charles, the Sails were looſe, 
and I was in a very ſorry Condition; they cut the 
Boat off, and put her adrift ; I could not get into 
her, ſhe was gone in a Minute's Time, 1 did not 
know which Way, or what Men there were in 
her, nor heard nothing till Two a Clock the next 
Day. And J hope, my Lord, as we are but poor 
Sea-faring Men, and do not underſtand the Law, 
you will take it into Conſideration, 

L. C. J. Holt. But all you Seamen underſtand 


that Law, that it is not lawful to commit Piracy; 


and he that doth, deſerves to be hang'd. 
.Ed. Forſeith, My Lord, I never did. 
L. C. J. Holt. Did you think it no Piracy to 


rob? 5 


Ed. Forſeith. I was forc'd to do what I did. 
Mr. J. Eyre. You all compelPd one another. 

Ed. Forſeitb. My Lord, I was ſent of an Errand. 
I hope as we are poor Men in this Condition, you 
will take it into Conſideration. 

L. C. J. Holt. We ſhall. Have you any more 
to ſay? I, | 

Ed. Forſeith, No, my Lord. 

L. C. J. Holt. W. May, what do you ſay ? 

FF. May. Here is one of the King's Evidence, 
that teſtifies that I knew nothing of the Ship's . 

S 


ing away; and I believe very few knew it, I 


lieve not above nine or ten. 

I.. C. J. Holt. None of them ſay you were at the 

Conſult; but one ſays that you ſaid, God damn 
ou, you , deſerve to be ſhot through the Head; and 
eld a Piſtol to him. e 
M. May. I never was any higher than the 


Under - deck; I was _— up the Hatch- 
a 


way, and Captain Every was ſtanding, and com- 
manding the Ship, 


Vol. V. 


656,0 . for Felony and Pic, 


a © 
L. C. J. Holt. Every was no Officer, he had no- 


thing to do to command; he was under Captain 


Gibſon, and took the Ship from Gibſen. 
M. May. My Lord, I know nothing of the 
Ship's going awa - LAZY 
L. C. J. Holt. You ſhould have ſtuck to Captain 
Gibſon, and endeavoured to ſuppreſs the Inſolence 
of Every. Captain Gibſon was the Commander, 
you ought to have obeyed him; and if any had 
reſiſted him, or'gone to 2 a Force upon him, 
you ſhould have ſtood by him. | 
VV. May. I was ſurprized.. | 
<7 Holt. How ? . 


2 7 May. By Captain Every 3 and knew nothing 


of it. 5 | 

L. C. J. * 1 Fo _ zealous from the Be- 

inning, and ſaid to one, Damn you, you deſerve to. 
2 bot through the Head. N BE 

Mr. J. Turton. And one ſays you drank a Health 
to your good Voyage. 

V. May. Preſently after I heard this Rumour, 
I came up the 1 and Capt. Every ſays, 
You, May, I believe you do not love this Way, pray 
get down to your Cabbin. So I went to my Cabbin, 
which one that is now at Virginia could teſtify ; 
which I hope will be conſidered, that I cannot 
have my Witneſſes for me. > 
TL. C. J. Holt. What have you more to ſay ? 
Have you any Witneſſes to call? _ 

W. May. I ſtay'd in the Cabbin a conſiderable 
Time. I was thinking I muſt leave my old Cap- 
tain without ſeeing him; and I begg'd them to 
give me Leave to come to him; and there was 
two Men ſtood with naked Cutlaces, and would 
not let me come to him. We had ſome Confa- 
bulation together, and I begg'd the Favour to 
come in, and at laſt they permitted me; and the 
Doctor was anointing the Commander*s Temples. 


And as I was coming along, I had my Hand cut; 


and I went to the Doctor, to deſire him to bind 
up my Hand. When I came out again, they be- 
gan to hurry the Men away. Here was Mr. Gra- 
vet, the ſecond Mate, who is now one of the 
King's Evidence; and I told him he ſhould re- 


. member me to my Wife, I am not like to ſee 


her ; for none could go, but who they pleaſed : 
For when thoſe Men were in the Boat, they cry'd 
to have a Bucket, or elſe they ſhould fink, they 
having three Leagues to go: And I do not know 
how they could go ſo far with more, when 
their Boat was like to ſink with thoſe that were 
in her, as ſome of the King's Evidence have te- 


ſtified. ; 


I. C. J. Holt. Who will you call? 


W. May. Mr. Dan. (Who appear'd.) 

L. C. J. Holt. Mr. Dan, anſwer the Queſtion, 
Whether there was calling for a Bucket ſeveral 
Times by the Men that were in the Boat ? By - 

J. Dan. They did call, and a Bucket was given 
them to pump with. | 25 

e C. J. Holt. Lou were willing to be rid of 
them. ; 85 
M. May. I have more to ſay. . Afterwards, if 
T ſhould have denied to go with them, I might 


have been kill'd by them; and I knew not whe- 


ther it be better to be acceſſary to my own Death, 
or to ſuffer by the Law of the Nation. 

Sir Ch. Hedges. You ſeem to ſay that you were 
under a Conſtraint and Terror. Did you make 
any Complaint or Diſcovery ſo ſoon as you had 
Liberty, or at your firſt coming into the King's 


Dominions ? | "+ X 
C 2 M. May. 


FP 


from Virginia by the firſt Ship; and if that Ship 
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N. May. Les, at Virginia. 3 
Sir Ch. Hedges. Where did you firſt arrive in 
England! N * 1 foo: | 
M. May. At Briſtol. „„ 
Sir Cb. Hedges: When you came to Briſtol, did 
you diſcover it to any Magiſtrate? © 
. May. When I came to Briſtol, I had a 
Deſign to diſcover it to the Lords of the Ad- 
miralty. A oven of 1200 107 
L. C. J. Holt. Did you go to a Magiſtrate? | 
I. May. I was ſeveral Days in the King's Col- 


lector's Houſe, and did diſcover the whole to 


him; and at Providence. ö 
L. C. J. Holt. You ſpeak now of Providence; 
but in England who did you diſcover it to) 
W. May. I was taken ſick, and could not go 
abroad. $7 Tk ol 07 birt bas mani 
I. C. J. Holl. You might have ſent to the. 
Mayor of Briſtol. . us M 
M. May. I knew nothing of it, I intended to 
declare it to none but the Lords of the Admi- 
ralty. I knew no Man there, but two Men 
that were Fellow-Tradeſmen in Virginia. I came 


had come away before the Fleet, I had been at 
home long before. I lay ſick at Briſtol four or 
five Days, and the fifth Day I got Paſſage for 
London in the Coach; and was taken three Miles 
off Bath by the King's Meſſenger, by one who 
betrayed me, and | was carried back to Bath 
again. And there was the Duke of Devonſpire; 
and there they examined the whole Matter, .in 
every Particular, as IJ have now declared to the 
Court. And my Lord deſired the Meſſenger 
ſhould take me away again, and fee me ſafe to 
London; which was all he ſaid to me. I have more 
to ſay, as to my being put aſhore at Joanna. L 
had no Place to go to, but lay in a lamentable 
Condition, I could not put Water to my Mouth 
without Help, and remained uſeleſs of Hands or 
Feet, deſpairing of my Life. I deſired to go a- 
ſhore, to ſee if the Air would do me any good; 
and I went aſhore at Joanna, with another Man, 
Gunning, and others, for Refreſhment. So the 
ſecond Day we went in, there appears three Ships, 
which were Eaſt-India Men. Captain Every be- 
ing ſurpriz'd by theſe Ships, haſtened his Men 
and Water aboard to get out to Sea, that he 
might not be ſurprized in the Road without his 
Men on Board, who were come aſhore for the 
Sick. And ] told them, I will not go with you, 
I will rather truſt to the Mercy of my Country- 
men, or the Mercy of the Negroes: I ſhould 
- endanger my Life, if I go aboard; if I ſtay, 
no Queſtion my Countrymen will have Compal- 
ſion on me; and if J have committed any thing 
worthy of Death, they have Authority to put me 
to Death according to the Law of the Nation. 
And I applied my ſelf to Mr. Edgcomb, when he 
came aſhore, and he gave me ſcurrilous Lan- 
guage. But I replied, Iam a weak Man, for me 
to ſtay behind is Death; I had rather ſuffer Death 
by the Laws of my Country, than to be left to 
the Mercy of theſe Negroes. Mr. Edgcomb ſays, 
I will take you down with me, and will hang you 
there too, | | 
L. C. J. Holt. Where? | 
I. May. At Bombay, where he ſaid I ſhould 
be tried. His Mate, and ſeveral other Engliſb- 
men, came to fee: me, and brought me one thin 
or other to refreſh me. And at laſt, at Night, he 
ſent his Doctor and Purſer to me, who ſaid, the 


periſhed, but that a 


comes fiſteen or ſixteen more that knew of the 


Captain is juſt now ſending his Boat for you. 1 
replied, I am ready, here is all I have in the 


World; and he goes away about Two a Clock in 


the Morning. And I remained ſeven. or eight 
Weeks at the Mercy of thoſe Negroes, and had 
egroe hearing an Exgliſb- 

me; he lived at Bednal- 
very well. He went 


man was there, came 
Green, and' ſpoke Engliſh 


from England in the Ship Rocheſter, taken at Guinea: 


ſome Time before. The Captain commanded this 
Negroe to go for the Long- boat, and turn her 
adrift; which he does, but goes away with her 
himſelf; and in the Fight, ſays, the Ship blew 
up by an accidental Fire, and feyeral were loſt. 


This Negroe I got to look after me, and he did 


really feed me, and got me all Neceſſaries be- 


longing to me: And by that Means I ſaved my 


Life. Now when Captain Every came in again, 1 
could not go nor ſtir. ct 
L. C. J. Holt. Do not call him Captain; he was 
a Pirate. Hb 
W. May. He commanded me, I was forced to 
obey him. | | | 


I. C. J. Holt. For that Matter, call Gravet a- 


gain, becauſe you and he were very kind to- 
gether; you ſhook Hands with him, and bid him 
farewel, and remember you to your Wife. Mr. 
Gravet, do you remember when you went into the 
Boat? Did V. May take his leave of you, or 
was he unwilling to be left behind? 5 
J. Gravet, When we had Liberty to go out of 
this Ship, this Man, W. May, took me by the 
Hand, and wiſhed me well home, and bid me re- 
member him to his Wife, and was very merry 
and jocund, and knew whither they were go- 
Mr. J. Turton. Did he expreſs any Inclination ta 
go with you? Ct e 
F. Gravet. No, my Lord, not at all. 3 
L. C. J. Holt, Have you any more to fay ? 8 
W. May. Yes, my Lord, I remained in this 
Condition till I came to Providence; and the 
King's Evidence can teſtify what I fay. I only 
beg Mercy of this honourable Bench, to conſi- 
der my weak State and Condition that I have 


been in. | 


L. C. J. Holt. Have you done? 
© W. May. Yes, my Lord. 5 5; 

L. C. J. Holt. Then the next. V. Biſhop, what 
have you to ſay? . 

M. Biſhop. I belonged to the Ship James; and 
at the Groyne the Men began to complain about 
Wages, and that was the firſt Beginning of the 
Diſturbance about this Plotting. We were 
ſhipp*d out of England, in Sir James Houblon's Ser- 


vice, to the Spaniſh Weſt-Indies. Upon this Mu- 


tiny among the Men for their Wages, ſeveral 


Men went aboard the King's Ships, and deſired 9 
to be entertained on Board any of them to go for 3 
England; and we all went away again to the Ship, 2 


becauſe we could not be entertained. - But this 
Deſign of Every's I did not know. of. On the 
17th Day Captain Humphreys calls, and ſays, my 
Men are gone aboard the Charles, I think. 
And he calls out, ſays he, Mr. Druit, man the 
Pinnace. I being then on the Deck, at Night, 
the Men all quiet, as I thought, I went into 
the Pinnace, and I was no ſooner in, but in 


Deſign ; but I was then ſent, and knew it not. 
And they put off the Boat, and overpower'd 
us; and ſeveral of us would have gone aboard 
| again, 

1 


. 


5 
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again, and they would not ſuffer us. And when 
we came aboard the Ship Charles, they had cut 
the Cables, and the Sails were looſe, and ſeveral 
Men went from the Charles to the James in a 
Boat; and they commanded the Innocent to do 
what they pleaſed, with Piſtols and Cutlaces; and 
commanded me to go into the Hold to 
do what they pleaſed. And I not knowing of 
this Matter, the Men that were in the Boat 
called, Hand the Buckets, or we ſhall ſink. 
And I heard afterwards, that none went aſhore, 


but whom they pleaſed, that is, Every and his 
Crew. And I not knowing of it, could not go: 
and if I had known it, I had not been admitted to 


go. Then we were carried two Leagues without 
the Groyne. N 
L. Ci}. 
call? 3 ve 1 lis - CEL 28 
VV. Biſhop. The King's Evidence is my Wit- 


Holt. Have you any Witneſſes to 


gneſs ; he commanded me to go into the Boat. 


L. C. J. Holt. Will you ask him any Que- 
ſtions? | 1 2 
I. Biſhop. No, my Lord. 241170 | 
L. C. J. Holt. James Lewis, what have you to 
5 | 

| 7 Lewis. J had been in France, a little before 
the Ship came to the Groyne, a Priſoner there; 
but Lknew nothing of Every's Deſign. By the 
Command of our Officer I went aboard the Boat, 
and as ſoon as we were in her, we were over- 
power' d, and carried away; they took the Oars 
out of our Hands, and carried us to the Shi 
Charles. And when we came aboard, they put 


the Boat a- drift, and then they commanded me 
into the Forecaſtle; they had Arms, but we had 


none, and ſo were forced to obey them. When 
the Boat was going off, I heard a Noiſe of crying 
out for a Bucket. And when we were gone from 
the Groyne, we were forced to do what they would 
have us; it was againſt my Conſent, and againſt 
my Will. 19310 7 Zane 

L. C. J. Holt. J. Sparkes, what ſay you? 

J. Spares. When Captain Humphreys called to 
them that were gone into the Boat, I was aſleep; 
but with the Noiſe of Gravei's crying out, He is 
coming, I awaked ; and all put the Candles out, 
for fear I ſhould fee them. And when the Men 
were come aboard, I went on the Deck, and 
they trow'd the Hammocks, and knock'd me 
down. ; y 

L. C. J. Holt. Who did it? | | 

F. Sparkes, The Hammocks they brought from 
the other Ships. I durſt not do any otherwiſe 
than they bid me; I was innocent of the Thing. 


I aſk'd what. they were going to do, and they faid 


they were going for England. 

L. C. J. Holt. Who told you ſo? 

J. Sparkes. John Dan. 5 : 

L. C. J. Holt. F. Dan, did you tell F. Sparkes 
the Ship was going for England ? | 

J. Dan. I do not remember I faw him all the 
Night. 5 | 

L. C. J. Holt. I would aſk you if he had no 
Share of the Plunder. 

F. Sparkes. I was forced to take it. | 

L. C. J. Holt. Phil. Middleton, you had fome 
Share, had you not ? | 

Phil. Middleton. Yes, my Lord. * 

L. C. J. Holt. What became of it? 

Phil. Middleton. They took it away from 


3 me, , 


L. c. J. Holt. Who took it from you? 


— 
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Phil. Middleton. J. Spartes fobb'd me of it by 
I. C. J. Holt. Did he take all away? 
_ -Phil. Middleton. Ves, all that I had there, Two 

hundred ſeventy odd Pieces of Gold; it was 
in a Belt | 7795 - 


F. Sparkes.>He took out his Money and ſhewed 
it to the Troopers, and they made him drunk and 
got it from him; and the next Morning he ſaid 
they took it from him. | 
Phil. Middleton. I was forc'd to ſay ſo, becauſe 
if I had faid he had it, he would have made no 
more but to cut my Throat. 91 39: 
L. C. J. Halt. Have you any more to ſay ? 
J. Sparkes,' No, my Lor 10 
Mr. Sol. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, I am of Counſel in 
this Caſe for the King againſt the Priſoners at the 
Bar. They are arraign'd for a very high Crime, 
a Robbery upon the Seas. It was not à leſs 
Crime becaufe committed on the Sea, but rather 
the more. Theſe Men had a Truſt repoſed in 
them to aſſiſt their Captain in his Voyage; but 
inſtead of that, they refift their Captain, turn 
him out, and run away with the Ship. They 
could not find Shelter in any other Part of the 
World, and J hope you will make it appear fuch 
Crimes ſhall-not find Shelter here, more than in 
other Parts of the World. Theſe are Crimes 
againſt the Laws of Nations, and worſe than 
Robbery on the Land: For in Caſe of a Rob- 
bery on the Land, we know who is to pay it; 
but in a Robbery by Sea, it often happens that 
innocent Perſons bear the Loſs of what theſe 
Men do. It has been very plainly proved aga inſt 
the Priſoners, That the Ski Ctarles was run away 
with from the Groyne. And'ir is as plain by two 
Witneſſes, That all the Priſoners at the Bar were 
in this Ship; by three, That V. May in parti- 
cular was one of them; and by one, That V. May 
was ſo far concerned, that becauſe J. Gravet 
ſeem'd to diſlike it, he ſaid he deſerved to be 
ſhort through the Head: So that he that would 
make himſelf the moſt innocent of the five, is 
moſt guilty. | a: 

Now they have only this to ſay for themſelves, 
that they were forced to do what they did. But 
it has been proved to you that they were not 
forced; it was ſaid, All might go that would. 
And it is not proved on their Side, that any one 
of the Priſoners did ſeem to diſſent from their 
going away. It is proved, that they all made 
uſe of this Ship to very bad Purpoſes ; that they 
took and plundered ſeveral Ships, and ſhared the 
Booty. We do not produce this to prove them 
guilty, but to ſhew thar they made uſe of rhis 
Ship to this very Purpoſe. Now if you allow 
what they ſay, that they were forced to go a- 
way; then you muſt never convict, at any time, 
one or two Highwaymen that rob in che Com- 
pany of four or five ; for they may fay too, that 
they were overpower*d, and forced by their Com- 
pany. It is ſo, not only in Caſe of Robbery, 
but in all other Crimes alſo. They have ſaid a 
great deal indeed, but without any manner of 


Probability of Truth. They have produced no | 


Witneſſes for themſelves; to prove any thing 
they have ſaid. And the Witnefles for the King 
have given Teſtimony without any Exception. 
And, I hope, you will vindicate the Credit of 
the Nation, and find them Guilty, as the Evi- 
dence has proved them, "ON 

| L. C. J. 


— * 
* 


L. C. J. Holt. Gentlemen of the Jury, Theſe 
five Priſoners, E. Forſeith, W. May, W. Biſhop, 
Ja. Lewis, and J. Sparkes, are indicted for a Pi- 
racy and Robbery committed on the High Seas, 
ſome Diſtance from the. Groyne, in taking and 


carrying away a Ship, and ſeveral Goods there- 


in contained. She was called the Charles the Se- 
cond. This was done in May laſt was two Tears, 
1694. Tou have heard what Evidence has 


been given on this Indictment againſt the Pri- 


o 


foners. . 

It has appear'd that this Ship was bound in a 
Voyage to the Weſt-Indies. Two of the Priſon- 
ers, W. May, and F. Sparkes, were Seamen then 


on board this Ship, and ingaged in the Voyage; 


the other three were not Mariners in that, but in 
another Ship, called the James, that lay, at that 
Time, near the Groyne; but they came aboard 
the Ship Charles before, and continued on board 


her when ſhe was carried. away. 


That there was a Piracy committed on the 


Ship Charles, is moſt apparent by the Evidence 


that hath been given; that is, a Force was put 
on the Maſter, and ſome others of the Seamen on 
board her, who becauſe they would not agree to 
go on a piratical Expedition, had Liberty to de- 
part, and be ſet aſhore. But the Ship was taken 
from the Captain, who was poſſeſſed of her for 
the Uſe of the Owners, and was carried away by 
Every, and others of his Crew that remained on 
board her; and others came from the James: 
which Taking was a Piracy that is manifeſted by 


the Uſe they did put her to; for they did after- 


wards commit ſeveral other Piracies with her, 
and took ſeveral Engliſh and Daniſh Ships, and 
then went to ſeveral Iſlands, Countries and Pla- 
ces, as to the Iſles of May and Princes, to Mada- 


gaſcar, and then to Joanna, and afterwards to 


Meat, and then to the Red Sea; and at the En- 


trance of the Red Sea committed more Piracies, 


in the manner as you have heard, and has been 
very particularly deſcribed to you. So that I muſt 
tell you, beyond all Contradiction, the Force 

ut on the Captain, and taking away this Ship, 
called the Charles the Second, was a Piracy ; and 
for that particular Fact theſe Priſoners are now 


Charged. 


The Matter you are now to enquire after, is, 
Whether all the Priſoners were guilty of this Pi- 
racy, or which of them. = 

As for Ed. Forſeith, Biſhop, and Lewis, it hath 
appeared to you, that they, with others, were 
aboard the Ship James; and that there was a Re- 
port ſpread about of a Plot againſt the Captain 
of the Charles the Second, and a Deſign to carry 


that Ship away. To prevent which, there were 


ſome of theſe Men ſent out in a Boat, by the 
Captain of the James, to this Ship, to aſſiſt Cap- 
rain Gihſon; but inſtead of preventing this Pi- 
racy, they ſtayed behind, and went along with 
theſe Men that carried away the Ship. 

As to V. May and J. Sparkes, that were of this 


| Ship's Crew, they continued on Board, and were 


Parties in all thoſe Piracies. | 

There was a Conſult, it ſeems, by ſome par- 
ticular Perſons, of which Every was the Ring- 
leader, how to effect this Deſign ; Capt. Every, 
as they call him, tho? he was no Captain, but 
was under the Command of Capt. Gibſan, that had 
the Conduct of thisShip. 


It's true, it is not proved to you that theſe 


| Men were at that Conſult ; for, it ſeems, they 
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you, for you are not to act arbitrarily, but you 
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were too many, for they were about 160 that 


remained on board when the Ship was car- 


ried off. | ; 


Now for V. May, Jo. Gravet, Second Mare, 
that was aboard, though he had a Piſtol : 


clapp'ꝰd to him to prevent any Reſiſtance, yer 
had Liberty to depart ; and upon his going off, 
diſcourſed with May, who ſhook Hands with him 
and bid him farewel, and remember him to his 
Wife. And therefore it is evident that V. May 


was under no Force to ſtay ; he ſtay'd with his 


good Will, and did conſent to the Piracy. And 
then another Witneſs is D. Creagh, who ſays, that 
May was ſo zealous in the Matter, that he ſaid 


to him, God damn him, he deſerves to be ſhot through 
the Head. | N 


Spartes was on Board the Ship, and had a de- 
ſign'd End, and no Compulſion was uſed towards 
him, ſince he had Liberty to depart; but the 
ſtaying behind by the reſt, is a great Evidence to 


induce you to believe they were Parties in the De- 
ſign; for why elſe ſhould not they go aſnore as 


well as others, ſince there doth not appear any 


Reſtraint upon them to ſtay, eſpecially when a 


general Word was given, that thoſe who would 


go on Shore ſhould go on the Deck, and a Boat 


was ready to carry them off ? | 

They ſay, they wanted a Bucket in the Boat, 
and they gave them one to lave out the Water 
that is a plain Evidence they were willing to be 
rid of thoſe that were not willing to engage 
with them; and if they had not approved of the 
Deſign, they were not hindered from going in 
the Boat. As for thoſe that came from the 
Fames, there was no manner of Force on them, 
but they were ſent from the Captain to aſſiſt the 


Captain of the Charles; for thoſe two Ships 


having lain near together at the Groyne, there 
was ſome Intelligence of ſuch a Deſign in A- 
gitation, and theſe three forſook their own 
Ship; Every declared his Deſign to ſome : And 
he told them what Shares they ſhould have; 


and becauſe he was their Captain and Comman- 


der, he thought himſelf intitled to a double 


Share. | : | 
And then you have heard what was done in 


the whole Progreſs of this wicked Deſign ; every 
one of theſe Men had their Share; even this 
. May, though he was ſick for ſome Time, and 


was ſet aſhore at Joanna, and at the Ship's Return 
taken in again, yet he had his Share of all the 
Prizes. V. Biſhop had his Share, James Lewis 
had his Share, and John Sparkes had his Share; 
and, ſays this young Man Philip Middleton, J had 
my Share, which was above an hundred Pound, 
which was thought by them to be a good Share 
for a Boy ; and Sparkes took him at a Diſadvan- 


tage, and having an Opportunity, took it from 


him. 
Now if there be a Piracy committed, though 
contrived but by one Man, yet if others do con- 
cur in it, they are equally guilty. 

Now, tho? theſe Priſoners tel] you, there was a 


Force upon them, it is a meer Suggeſtion, with- 


out any manner of Evidence ; but there is Evi- 
dence of their conſenting and confederating in 
this wicked Enterprize. | | 
Indeed there hath been a Trial before, which 
you have all heard of; for the City and Nation 
have diſcourſed of it; conſider therefore the 
Evidence. You have a great Truſt repoſed in 
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are accountable to God Almighty, to whom you 
are ſworn, and to the Government for the Ver- 
dict you give. If you are not ſatisfied in your 
Conſciences that the Evidence is ſufficient to 
find theſe. Men guilty, in God's Name, acquit 
em. 
* if you are ſatisfied in the Sufficiency of 
the Evidence to convict them, you muſt find 
them guilty. _ | 
Cl. of Arr. Cryer, ſwear an Officer to keep the 
Jury; which was done, and the Jury went out 
to conſider of their Verdict. And in the mean 
time, the ſix Priſoners were again arraigned 
upon two ſeveral Indictments, the one for pira- 
tically taking away a Mooriſh Ship, and the other 
for committing Piracy upon two Daniſh Ships. 
To both which Indictments Joſæph Dawſon plead- 
ed Guilty; the other five pleaded Not guilty, 
and put themſelves upon their Trials. 
Then the Jury having been withdrawn a little 
while, returned into Court. | | 
Foreman. If there be any Evidence to prove 
that Jobn Sparkes conſented to the running away 


of the Ship, we deſire it may be heard again. 


L. C. J. Holt. He was with them at the car- 


rying off the Ship, and at the taking of the ſe- 


veral Prizes, and had his Share afterwards. What 
is Conſent? Can Men otherwiſe demonſtrate their 
Conſent, than by their Actions? | 
Furyman. But we underſtand, my Lord, that 
he was tried upon his conſenting to carry away 
the Ship. „„ 
L. C. J. Holt. What do you mean by conſent- 


ing? If a Ship be carried away with Force from 


the Captain, divers Piracies are committed with 


her, one continues aboard and receives a Share of 


the Profit of the ſeveral Piracies; is not that an 
Evidence of Conſent to the piratical Deſign ? 
Was it not proved that many went out of the 
Ship, that were not willing to go on that De- 


ſign? And that was with the Leave of the reſt 


that remain'd. 


Mr. J. Eyre. And one ſtood on the Deck, and 


ſaid with a loud Voice, that they that will not 
go, may have Liberty to go aſhore. 

Mr. Conyers. No Man was hindred but the Do- 
ctor, being a uſeful Man. 

L. C. J. Holt. When a Ship is run away with, 
and People are aboard that Ship ſo run away with, 
that proves their Conſent, unleſs they can produce 
Evidence to the contrary. | 

Mr. J. Turion. The Captain was in his Bed ſick 
of a Fever at that Time, and was not willing to 
go with them, and they ſent him away from 
them. 1 | 

Mr. J. Eyre. And every Man had his Share. 


Then the Jury conſulting together a very little Time, 
agreed on their Verdict. 


Cl. of Arr. Gentlemen of the Jury, anſwer to 
your Names. Jo. Degrave. 
Jo. Degrave. Here. (And ſo of the reſt.) 
Cl. of Arr. Gentlemen, are you all agreed of 


your Verdict? 


Jury. Yes. 
Cl. of Arr. Who ſhall ſay for you? 
Fury. Our Foreman. 


Cl. of Arr. Set Ed. Forſeith to the Bar. Ed. For- 
ſeith, hold up thy Hand. (Which he did.) Look 


upon the Priſoner ; Is Edward Forſeith Guilty of 


1696. O B. Jor Felony and Piracy. 


3 rs 
the Piracy and Robbery whereof he ſtands if 
dicted, or Not guilty? . | : 
Foreman, Guilty. 5 | 38 
Cl. of Arr. Look to him, Keeper. What Goods 
and Chattels, c. | 2 
Foreman. None that we know of. NS 
Cl. of Arr. V. May, hold up thy Hand. 
pag be did.) Is V. May Guilty, c. or Not 
gullty * | . 
Foreman. Guilty. 


Cl. of Arr. Look to him, Keeper, c. I. Bi. 


/ ſ/2op, hold up thy Hand. (Which be did.) Is W. 


Biſhop Guilty, Sc. or Not guilty ? 
Foreman. Guilty. 8 
Cl. of Arr. Look to him, K „ Oc: F. 

Lewis, hold up thy Hand. (Which he did.) Is 

J. Lewis Guilty, Sc. or Not guilty? 
Foreman. Guilty. | 


Cl. of Arr. Look to him, Keeper, Sc. Jo. 


_ Sparkes, hold up thy Hand. (Which be did.) Is 


Jo. Sparkes Guilty, Sc. or Not guilty ?- 

Foreman. Guilty. | 

Cl. of Arr. Look to him, Keeper, Sc. 

L. C. J. Holt. Gentlemen, you have done ex- 
tremely well, and you have done very much to 
regain the Honour of the Nation, and the 

ity. | : | 


Then the Court adjourned to Friday next the 6th of 
November, Two of the Clock in the Afternoon, 
On which Day Ed. Forſeith, &c. were tried up- 
on two other Indictments for ſeveral Piracies, 


An Abſtract of the Trial of Edward For- 
| ſeith, James Lewis, William May, 
William Biſhop, John Sparkes, (Jo- 
ſeph Dawſon having pleaded Guilty 
upon his Arraignment) at the Seſſions 
Houſe in the Old Bailey, Friday, No- 
vember the 6th, 1696. where were 
preſent Sir Charles Hedges, Fudge 0 
2 High Court of AGE, 75 5 
Chief Fuſtice Holt, the Lord Chief Fu- 
fiice Treby, with ſeveral others of his 
Majeſty's Fudges and Commiſſioners. 


After ſeveral Challenges made by the Priſoners, of 
the Perſons 'returned upon the Fury, theſe Twelve 
Gentlemen were fworn, Viz. 


er Mott, Jobn Watſon, ._ 
bn James, Benjamin Hooper, 
Richard Rider, John Hibbert, 
William Hunt, Richard Chifwell, 
Jobn Hammond, Daniel Ray, 
Abraham Hickman, ) \ Willam Hatch. 


HEN the Clerk read the two Indictments 
i 3 upon which they were tried, viz. one for 
ſeiſing, 1 and carrying away two Ships 
belonging to De 


September, 1695. in a Place 40 Leagues diſtant 
from Surat, did forcibly and piratically ſet upon 
| | 2 


« Ds 


mark, on the 3oth of Auguſt, - 
1694. The other, for that they, on the 28th f 
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Then Dr. Newton, one of bis Majeſty's Advorates, 


Facts charged upon the Priſo 


0 
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2 Mooriſh Ship, and take away her Tackle and 
Goods, to a great Value, | 


ſpoke to the Jury, as followeth. 


My Lord, and Gentlemen of the Fury, 
Tue Crime the Priſoners at the Bar ſtand 


charged with, and which has been opened to you, 


upon the Indictments, is Piracy; which is the 
worſt Sort of Robbery, both in its Nature and 
its Effects, ſince it diſturbs the Commerce and 


Friendſhip betwixt different Nations; and if left 


unpuniſhed, involves them in War and Blood: 
For ſovereign Powers and Nations have no 


Courts of Juſtice afterwards: to reſort to, as the 
Subjects of Princes have, in their oπ¼nn Countries, 


for Redreſs or Puniſiment; but they can only 
have recourſe to Arms and War, which how ex- 
penſive, and how dangerous they are, and what 
Calamities and Ruin they carry along with them, 
no Perſon can be a Stranger to. So that thoſe. 


who bring not ſuch Criminals: to Judgment, 


when it lies in their Power, and is their Duty 
to do ſo, are anſwerable, in a great Meaſure, be- 
fore God and Man, for all the fatal Conſequences 


of ſuch Acquittals, which bring a Scandal on the 


publick Juſtice, and are often attended with, pub- 
lick Calamities. 1 „ 0 
It is not therefore, Gentlemen, to be ſuppoſed, 
that wiſe or honeſt Men, (and there are none who 
would be thought to be otherwiſe) who love their 
Country, and wiſh its Peace and Proſperity, would 
be guilty in that kind. bag PEY 
entlemen, This Piracy was begun in Europe, 


carried on through Africa, and ended in the re- 


moteſt Indies; ſo that, in a manner, all the 
World is concerned in this Trial, and expects 
and demands Juſtice of them, if they are guilty, 
at your Hands. . - 
Then the Witneſſes were 8 prove the 
ers, viz. Jo. Dan, 
David Creagh, Phil. Middleton, and others; who. 
fully proved, againſt them, That the Priſoners, 
with feveral other wicked Perſons, not yet taken, 
did forcibly take away the Ship Charles the Second 
from the lawful Commander, Captain Gibſon, 
with a piratical Deſign ; and in the ſaid Ship did 
afterwards commit ſeveral Piracies. At the fe 
of May they took three Englifp Ships. From 
thence they went to the Coaſt of Guinea; and 
when ſome of the Natives came on board with 
their Gold, to trade with them, they took away 
their Gold, and carried them away for. Slaves. 
And then went to the Ie of Princes and took 
two Daniſh Ships, and took out what was in them, 
viz, 40 Pound Weight of Gold Duſt, and other 
Merchandize ; and they offered to reſtore one of 
the Ships to the Maſter after they had robbed 
her, but the Maſter ſaid ſhe was inſured, and 
he would not take her again. And' afterwards 
they burnt: one of the Ships, and carried away 
the other. Fhen they went to Bobs Key, at the 


Mouth of the Red Sea, waiting for the Mocha 
paſs*d by them unſeen ; - 


Fleet, which one Night 
but were informed the next Day that they were 
gone. And then calling a Council, they agreed 
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to follow them; and accordingly went after 
them; and caine up with one of them, Which 
was about 250 Ton, and with ſmall Reſiſtance 


took her, and put ſome Men on board her, and 
took Gold and Silver out of her to the Value of 
30 or 400007. with other Merchandize: And af- 


terwards met with the Ship called the Gunſway, 
and robbed her likewiſe of all her Furniture, to 


a very great Value. And about a Week after, 


they ſhared- all the Prizes they had taken; and 


ſome had a thouſand Pound, ſome had eight hun- 


dred, ſome ſeven hundred, ſome five hundred, 
every Man in the Ship his Share, as they thought 
they deſerved. And it was particularly proved 
by the Evidence againſt the Priſoners, that they 
had their Shares. The more particular Relation: 
75 _ 15 already Printed at large in the, foregoing 

rial, | | | 

When the King's Evidence had done, the Pri- 
ſoners were permitted to ſay what they could in 
their Defence; but the ſame appearing: to be ye-; 
ry weak, the Lord Chief Juſtice Holt ſumm'd up 
the Evidence; and the Jury going out to con- 
ſider their Verdict, after. a ſhort Stay, brought 
them in all Guilty. ä JEW | 


Then the Court adjourn'd to the 10th of November 


following. 


After the. Trial. of John Murphey 2045 over, the, 


Pirates were brought to the Bar. 


C. of Arr. Foſeph Dawſon, you by your own 
Confeſſion are' convicted of Piracy and Robbery: 


What Have you to ſay why Sentence of Death 
=_ nor be' paſſed upon you according to 
aw? | | 


Joſ. Daroſon. I ſubmit my ſelf to the King and 
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the honourable Bench. | 
Ci. of Arr. Edward Forſeitb, what have you to 
lay, Sc.? | 
Forſeitb. Jam an innocent Man; and went on 
to juſtify himſelf, kee. 

Judge of the Admiralty. You and the reſt of the 
Priſoners at the Bar have had a very fair Trial, 
and been fully heard upon your Defence ; but the 
Jury your Countrymen, upon wkom you put 
your ſelves to be tried, have found you Guilty: 
So that the inſiſting upon your Juſtification can- 
not now avail you any thing, the Verdict being 
given; but if you have any thing to offer in Ar- 
reſt of Judgment, or can ſhew any Cauſe why the 
Court ſhould not proceed to give Judgment ac- 
cording as the Law directs, againſt Perſons con- 
victed of Piracy, you ſhall have Liberty to ſpeak, 
and will be heard. 

Forſeith. ] deſire to be ſent into India to ſuffer 
there. - x 
Cl. of Arr. William May, what have you to 
ſay, Sc.? 

William May. My Lord, I being a very ſickly 
Man, never acted in all the Voyage. Phave ſer- 
ved my King and Country this thirty Years, and 
am very willing to ſerve the Zaſt-India Company 
where they pleaſe to command me; and defire 
the honourable Bench to conſider my Caſe; and if 
I muſt ſuffer, I defire to be ſent into India to 
ſuffer there, | | | | 
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= Cl. of Arr. == 
= Cryer. 8 


| (hich he did) Thou 


Cl. of Arr. William Biſhop, What have you to 
ſay, &c. : ter e 
Mylan Biſhop. I was forced away; and when 
I went was but 18 Years old, and am now but 
21, and deſire Mercy of the King and the 


= Court. - f 


James Lewis. I am an ignorant Perſon, and 
leave my ſelf to the King's Mercy. Yo 

Fobn Sparks. I leave my ſelf to the King's Mer- 
cy, and to the honourable Court. | 
Fudge of the Admiralty. Foſeph Dawſon, You 
ſtand convicted upon four Indictments, by your 
own Confeſſion, 2 Piracy and Robbery. And 
you Edward Forſeitb, William May, William Bi- 
ſhop, James Lewis and John Sparks, having put 
your ſelves upon your Trials according to the Cu- 
ſtoms and Laws of your own Country, have been 
found guilty upon three ſeveral Indictments, for 


CLIX. The TRI A L of Captain Thomas Vaughan, for 


CCC 


ls. The Trial of Capt. Thomas Vaughan, Sr. 1 


the ſame deteſtable Crimes commiited upon the 


Ships and Goods of Indians, of Danes, and your 
own Fellow - Subjects. The Law for the Heinouſ- 
neſs of your Crime hath appointed a ſevere Pu- 
niſhment, by an ignominious Death; and the 
Judgment which the Law awards, is this; 


That you and every one of you be taken from hence to 
the Place from whence you came, and from thence 
to the Place of Execution, and that there you, and 
every one of you be hanged by the Necks, until 

pon, and every one of you be dead: And the 
Lord have Mercy upon you, 


According to, this Sentence, Edward Forſeith 
and the reſt were executed, on Wedneſday, No- 
vember the 25th, 1696. at Execution-Doct, the 
uſual Place for the Execution of Pirates. 
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High Treaſon on the High Seas, November 6, 1695. 


8 Will. III. 


The Court being ſate, at which were preſent, Sir 


Charles Hedges, Judge of the High Court of 


Admiralty; the Lord Chief Juſtice Holt, the Lord 
Chief Fuſtice Treby, the Lord Chief Baron Ward, 
Mr. Juſtice Turton, and others of his Majeſty's 
Commiſſioners 5 the Court proceeded on this 
Manner. | 1555 AL 


NIE — AKE Proclamation. 
N O yes, O yes, O yes. 
Se Manner of Perſons 
x that have any Thing more 
0 do, &c. and were ad- 
E227 jurncd to this Hour, drato 


near, and give your Attendance, God fave the 


Then the Grand Fury were called over, and the Ap- 
pearances marked. And Witneſſes being Sworn in 

Court to give Evidence to them, againſt Thomas 
Vaughan, they withdrew to hear the ſame. 


Then. the Keeper 0 ' Newgate was order*d to bring 
his Priſoner, Thomas Vaughan, 10 the Bar. 
(Which he did.) | 


Cl. of Arr. Tho. Vaughan, Hold up thy Hand. 
Fandeſt indicted, Sc. 

How fay*ſt thou, Tho. Vaughan, Art thou Guilty 
of the High-Treaſon whereof thou ſtandeſt In 
dicted, or Not guilty. | 

T. Vaughan. Not guilty. \ Iv 

Cl. of Arr. Culprit, How wilt thou be try'd? 

7. Vaughan. By God and this Country. | 

Cl. of Arr. God ſend thee a good Deliverance: 


And then the ae mag to the Trial of the Pi- 
1 and gave Notice to Mr. Vaughan to prepare 
VOI. V. : 5 


for bis Trial on Friday next, the 6th of Novem- 
Die Veneris, ſexto Novembris, Anhogue 


Regni Regis Willhelmi O#avo, Annogue 
Domini, 1696. | 


Cl. of Arr. R YE R, make Proclamation. 


Cryer. O yes, O yes, O yes, All Manner 
of Perſons that have any Thing more to do at this Sefs 
ſions of Oyer and Terminer, adjourned over to this 


Day, draw near and give your Attendance. And 


you Sheriffs of the C ity of London, return the Pre- 


cepts to you directed, upon Pain and Peril which will 


fall thereupon. = 
Then the Under Sheriff returned the Precepts. 


* of Arr; Make Proclamation. 8. 
Cryer. O yes, Tou good Men of the City of Lon- 


don, ſummoned to appear this Day, to try between our 


* 


Sovereign Lord the King, and the Priſoner at the Bar, 


anſwer to your Names, as you ſhall be called, 

at the firſt Call, and ſaue your Iſſues. + f | 

The whole Pannel was called over, and the Appear 
ances of thoſe that anſwered, recorded, and the De- 
faulters were again called over. RH 


every one 


Mr. Phipps. Will your Lordſhip pleaſe to or- 


der, that two Men may be brought from the 
Mar/halſea, in the Behalf of the Priſoner ?  / 
L. C. J. Holt. You ſhall have an Order. 


Then the Court went on the'Trial of the Six Pirates; 


and after the Trial as over, Thomas Vaughan 


dos called tothe Bar. i ie 
9 . g#RF a 
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T. Vaugban. My Lord, my Irons are very un- 
eaſy to me, I deſire they may be taken off. 
I. C. J. Holt. Ay, ay, take them off. 
Mr. Phipps. If your Lordſhip pleaſe, we have 
fome Doubts as to the Indictment. : 
L. C. J. Holt. If you have any Exceptions, you 
ought to have made them before the Priſoner 
pleaded to it. | f 
Mr. Phipps. I thought you had allow'd it, my 
Lord, in former Caſes. 5 
L. C. J. No, we did not allow it as of Right 
due to the Priſoner; the Exceptions ſhould have 
been made before the Plea. You were indulg'd 


in being heard at firſt in the Caſes of Rookwood, 


Cranburne, and Lowick ; but it was not the Intent 
of the Act, to alter the Method of the Proceed- 
ing; and ſo upon Conſideration hath it been de- 
rermined. The Priſoner hath Time given by the 
Act to make any Exception to the Indictment 
before he pleaded ; but you may move what you 
will afterwards in Arreſt of Judgment, if it be 
material. | | 
Cl. of Arr. Thomas Vaughan, Thoſe Men that 
you ſhall hear called, and perſonally appear, are 
to paſs between our Sovereign Lord the King, 
and you, upon Trial of Life and Death; if there- 
fore you will challenge them, 'or any of them, 
your Time is to ſpeak unto them as they come 
to the Book to be ſworn, before they be ſworn. 
Ml.rxr. Phipps. There was one Man here that de- 

fired to be excuſed, becaufe he was on the Grand 
Jury; therefore it ſeems there are ſome returned 
upon this Jury that were on the Grand Jury, 
which I think ought not to be. 

L. C. J. Challenge them then. 1 6 5 
Mr. Phipps. We do not know the Men. 


Then the Pannel was called over, and à great many 


Challenges made, and the Twelve Men that were 


Sworn, were theſe ; 


Edward Leeds \ ( Caleb Hook 
Nath. Green | Foceline Roberts 

Hen. Sherbrook ( Tho. Parker 

Fo. Sherbrook Peter Gray 

Tho. Emms | | Roger Poſton 

Peter Parker” ———//ooley. 


Cl. of Arr. Cryer, Make Proclamation. 

Cryer. O yes, If any one can inform my Lords the 
King's Juſtices, and the King's Serjeant, the King's At- 
torney-General, the King's Advocate, in his High 
Court of Admiralty, before this Inqueſt be taken of the 
High-Treaſon, whereof Thomas Vaughan, the Pri- 
ſoner at the Bar, ſtands indifted, let them come forth, 
and they ſhall be heard; for now the Priſoner at the 
Bar ſtands upon his Deliverance , and all-others that 
are bound by Recognizance to give Evidence againſt 
the Priſoner at the Bar, let them come forth and give 
their Evidence, or elſe they forfeit their Recogni- 


Talicè. 


Cl. of Arr. Thomas Vaughan, Hold up thy Hand. 


(hich he did) Vou that are ſworn, look upon the 
_ Priſoner, and hearken to his Cauſe. He ſtands 
indicted by the Name of Thomas Vaughan. 


Whereas, That before and until the 8th Day of Ju- 
ly, in the 7th Year of the Reign of our Sovereign Lord 
King William II. there was open War between our 


ſaid Lord the Ning, and Lewis the French Ring: 


And that the ſaid War continued on the ſaid 8th Day 
July, in the 7th Year aforeſaid, and doth ſtill con- 
| = 


And that for all the Time aforeſaid, the ſaid 


tinue. 


- Lewis the French King and his Subjects, were, and 


at preſent are Enemies of our ſaid Lord the King that 
now is: And that at the Time of the ſaid War, and 
before the ſaid 8th Day of July, in the ib Year afore- 
ſaid, the ſaid Lewis the French King, /21 out, a- 
mong ſt others, a certain ſmall Ship of War, called the 
Loyal Clencarty, of which Thomas Vaughan, 4 
Subject of our ſaid Lord the King that now is, was 
Commander, with ſeveral French Subjefts, Enemies 
of our ſaid Lord the King, to the Number of fifteen 
Perſons, in a Warlike Manner, to take and deſtroy the 
Ships, Goods, and Monies of our ſaid Lord the King, 
and his Subjects, and againſt our ſaid Lord the King, 
to wage War upon the High-Seas, within the Juriſdi- 
ction of the Admiralty of England. And that at the 
Time of the ſaid War between our ſaid Lord the King, 
and the aforeſaid Lewis the French King, Tho. 
Vaughan, late of Galloway, in the Kingdom of Ire- 
land, Marriner, being a Subject of our ſaid now Lord 
the King, as a falſe Rebel againſt the ſaid King his Su- 


 preme Lord, and not having the Fear of God before his 


Eyes, nor conſidering the Duty of his Allegiance,” but 
being moved and ſeduced by the Inſtigation of the Devil, 
and altogether withdrawing the cordial Love, and true 
and due Obedience which every true and faithful Sub- 
ject of our ſaid Lord the King, ought, by Law, to have 
towards the ſaid Ring; and the ſaid War, as much 
as in kim lay, againſt our ſaid Lord the King, geſign- 
ing and intending to proſecute and alſiſt; the ſaid Tho. 
Vaughan, on the ſaid 8th Day of July, in the ſaid © 
7th Year of the King, being a Soldier aboard the Ship 
of War called the Loyal Clencarty, in the Service of 
the ſaid Lewis the French King, and being then on 
the High-Seas, within the Furiſdiftion of the Admi- 


_ rally of England, about fourteen Leagues from Deal, 


did then and there by Force and Arms, falſiy, malici- 
ouſly, wickedly, ad traiterouſiy, aid, help, and aſ- 
ſiſt the Enemies of our ſaid Lord the King, in the Ship 
of War, called the Loyal Clencarty. And afterwards 
the ſaid Thomas Vaughan, in tbe Execution and 
Performance of his ſaid aiding, helping, and aſſiſting, 
maliciouſly, falſiy, and traiterouſly ſailed a Cruiſing to 
ſeveral maritime Places within the Furiſdiction afore- 
ſaid, by Force and Arms to take the Ships, Goods, and 
Money of our ſaid Lord the" King, and his Subjects; 
againſt the Duty of his Allegiance, the Peace of our 
ſaid Lord the King, and alſo againſt a Statute in that 
Caſe made and provided. Vas 
And the ſaid Furors for our ſaid Lord the King, upon 
their ſaid Oaths, farther repreſent, That the aforeſaid 
Thomas Vaughan, as a falſe Traytor againſt our ſaid 
Lord the King, further deſigning, practiſing, and with 
his whole Strength, intending the common Peace and 
Tranquillity of this Kingdom of England to. diſturb ; 
and War and Rehellion againſt the ſaid King upon the 
High-Seas within the Juriſdiction of the Admiralty of 
England, 40 move, ftir up, and procure ; and the 
aid Lord the King, from the Title, Honour, Royal 
Name, and Imperial Crownof his Kingdom of England, 
and Dominions upon the High-Seas, to depoſe aud de- 
Prive; and miſerable Slaughter of the Subjects of the 
ſaid Lord the King, of this Kingdom of England, up- 
on the High-Seas, and-within the Juriſdiction aforeſaid, 
to cauſe and procure ; on the ſaid 8th Day of July, in 
the ſaid 7th Year of the King, upon the High-Seas, abont 
fourteen Leagues from Deal, and within the Domini- 
on of the Crown of England, and within the Juriſ- 
diction of the Admiralty of England aforeſaid, falſly, 
maliciouſly, deviliſhly, and treacherouſly, by Force and 
Arms, with divers other falſe Rebels and Traytors (to 
the Furors unknown) War againſtour ſaid u the 
ES E  ,Y to AW, 
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make, he did ſet forth a Ship called the 


the High- Seas, about eleven Leagues 


\ 


1696. 


e. trepared, promoted, levyed, and waged. And 
2 id Themas Vaughan in Performance of his 
faid War and Rebellion, then and there, by Force and 
Arms, maliciouſly, wickedly, and openly aſſembled and 
joined himſelf with ſeveral other falſe Traytors and Re- 
bels (to. the Furors unknown) to the Number of fifteen 
Perſons, being armed, and provided in a warlike Man- 
ner, with Guns and other Arms, as well Offenſive as 
Defenſive. And the ſaid Thomas Vaughan, then 
and there, being aboard the ſaid Ship of War, called the 


Loyal Clencarty, aſſembled with the other falſe Rebels 
and Traitors as aforeſaid, maliciouſly, wickedly and 


raiterouſly ſailed a Cruiſing to ſeveral maritime Places, 
- Ro ed Ship of War, called the Loyal Clen- 
carty, with an Intent to take, ſpoil, and carry away 
the Ships, Goods, and Money, of our ſaid Lord the 
King, and his Subjects, by Force and Arms, upon the 
high and open Seas, within the Juriſdiction aforeſaid z 


againſt the _ of his Allegiance, the Peace of. our 


ſaid. Lord the King, his Crown and Dignities ; and 
likewiſe againſt the Form of a Statute in this Caſe made 


and provided. 


Thomas Noden, 
Samuel Oldham. puree 


Upon this Indictment he hath been artaigned, 
and upon this Arraignment he hath pleaded not 
guilty ; and for his Trial he hath put himſelf upon 
God and his Country, which Country you are. 
Your Charge is to enquire whether he be guilty of 
the High-Treaſon whereof he ſtands indicted, or 
not guilty. If you find him guilty, you are to en- 
quire what Goods or Chattels, Lands or Tene- 


metits he had at the Time of the High-Treaſon 


committed, or at any Time fince, If you find him 


not guilty, you are to enquire whether he fled for 


it. If you find that he fled for it, you are to en- 
quire of his Goods and Chattels, as if you had found 


him guilty. If you find him not guilty, nor that 


he did fly for it, you are to ſay ſo and no more; 
and hear your Evidence. „ 
Mr. Whitaker. May it pleaſe you, my Lord, and 


1 you Gentlemen of the Jury, the Priſoner at the 


Bar, Thomas Vaugban, ſtands indicted for High- 
Treaſon; That whereas on the gth of July, there 


was a War between his Majeſty the King of Eng- 


land, and Lewis the French King; amongſt other 
War-like Preparations, that the French King did 
al 

Clencarty  T hat the Priſoner at the Bar, as a falſe 
Traitor, did liſt himſelf aboard this Ship; and on 
ur Deal, 

did traiterouſly aid the King's Enemies, to take 
the King's Ships. This is ſaid to be againſt the 
Duty of his Allegiance, and the Peace of our So- 


vereign Lord the King, his Crown and Dignity. 
He ſtands further indifted, for that he, the faid 
Thomas Vaughan, with ſeveral other falſe Traitors, 


did levy War, and arm themſelves with Arms, 
Offenſive and Defenſive, and was cruiſing on the 
High-Seas, off of Deal, with an Intent to take 


the King's Ships, and to kill and deſtroy the King's 


Subjects, againſt the Duty of his Allegiance, and 
the Peace of our Sovereign Lord the King, his 
Crown and Dignity. To this Indictment he has 
pleaded not guilty. We ſhall call our Witneſſes, 
and prove the Fact, and doubt not but you will 


do your Duty. 8 


Dr. Littleton. Gentlemen of the jury „ you have 

heard the Indictment opened, and alſo what Sort 

of RP the Priſoner at the Bar ſtands charged 
. | 


with, viz. That he being a Subject of the Crown 
of England, has, together with his Accomplices; 
armed himſelf in a military Way, to murder and 
deſtroy his Fellow-Subjects, and as much as in him 
lay, to ruin his native Country, by ruining the 
Trade and Traffick, which is the great Support 
and Riches of the Nation. And that his Crime 
might be conſummate, he, with his Accomplices, 
has done what in him lay, to dethrone, and diſpoſ- 
ſeſs his ſacred Majeſty ; as well knowing it was in 
vain to expect to make the Nation unhappy, as 


long as we enjoy ſo great and good a Prince. So 


that you are to look on the Priſoner as an Enemy 
and Traitor to his own Country; and not only ſo, 

but as one of the worſt and moſt dangerous Ene- 
mies; ſince he being a Subject of theſe Iſlands; 
was the better able to ſpy out our Weakneſſes 
and Defects, and thereby to do us the greater Miſ- 
chief. It is not to be expreſs'd what Ruin and De- 
ſolation it would have cauſed to this Nation, had 
this Man and his Accomplices brought their wick- 
ed Intentions to effect. And all this was done to 
aid and aſſiſt the grand Enemy of Chriſtendom, and 
of our own Country in particular, the French 
King. Therefore as you are Lovers of your King 
and Country, and your Fellow-Subjects, whom 
the Priſoner and his Accomplices would have de- 
ſtroy'd ;-I am ſure you will take Care to do the 
Nation Juſtice, and that he be brought to condign 
Puniſhment. Gentlemen, There is one Thing 
further that I muſt not omit, viz. That the Priſo- 
ner at the Bar being in Cultody for theſe roy | 
Crimes about a Twelve-month ſince, did not thin 

fit to truſt to his Innocency, nor to his pretended 
French Extraction, but the Day before he was to 
be tried, he thought fit to break Prifon; with- 


draw from Juſtice, and run his Country : Which 


though not a Confeſſion and full Proof, yet is a 
great Evidence of his Guilt. | 
Mr. Sol. Gen. May it pleaſe your 
Lordſhip, and; you Gentlemen of the 
Jury, the Priſoner at the Bar, Thomas 
Vaugban, ſtands indicted for two Sorts of Treaſon z 
The one is for. levying War againſt the King, the 
other is for aiding and abetting the King's Ene- 
mies. And to prove the firſt, the levying of War, 
we ſhall prove that he was a Captain of a French 
Ship, call'd the Granado, of Sr. Maloes; and that with 
that Ship he took and carried away many of his 
Majeſty's Subjects, and took ſeveral Merchant 
Ships, and. carried them to France. We ſhall 
likewiſe prove that he was Captain of another 
French Ship, called the Loyal Clencarty, with which 
he was cruiſing off of Deal, where we had ſeveral 
hips lying at the ſame Time: And there he be- 
ing on Board the ſaid Ship Clencarty, was taken Pri- 
ſoner, with a Commiſſion, .by- which he was con- 
ſtituted Captain of the Loyal Clencarty, under the 
Hand of Leis the French King. | iir 
And to prove him aiding and abetting to the 
King's Enemies, we ſhall prove againſt him this 
particular Fact; That he and his Accomplices did 
in the Year 1692, come to London, and went to 
ower-Wharf, to enquire what Veſſels were ready 
to go down the River; and there was one laden 
with Piece Goods, and he pur himſelf, and ſeve- 
ral other of his Accomplices into this Veſſel, to 
go down the River; but they had contrived the 


* Sir Ich 


Matter, and brought it ſo to paſs, that they fell 

on thoſe Men who had the Government of the Ship. 

and carried away, this Veſſel to, France. Now if 

this be true, the a is certainly guilty of aid- 
: 2 
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ing the King's Enemies: And to prove he was 
gullty of this, we will prove to you, that even 
in France, where he was at perfect Liberty, he 
owned he was the Contriver of all this, and that 


he had a thouſand Pound for his Share of what 


was taken from our Merchants. If we prove 
theſe two Facts againſt him, I doubt not but 
you will find him guilty. We will call our 
Witneſſes. | 

Cl. of Arr. TJ. Eglington, Rich. 
Oldham, Jobn Bub, — Moden. 
and were ſcworn. 7 | 

T. Vaughan. With Submiſſion to your Lord- 
ſhips, and the honourable Bench, I beg that 


C TY Samuel 


they may be put aſunder, out of hearing of one 


another. : 
I.. C. J. Let it be fo, tho? you cannot inſiſt 


upon it as your Right, but only a Favour that 
we may grant. 

Mr. Cooper. Set. up Richard Crouch. Is your 
Name Richard Crouch ? 

R. Crouch, Yes, Sir. 


Mr. Cowper. Give my Lord and the Jury an 


Account of what you know of the Ship Coventry 
taking of the Clencarty, and what you know 
concerning the Priſoner at the Bar in taking of 


R. Crouch. We weighed our Anchor about Four 
a Clock. | | 

Mr. Cowper. Where were you? 

R. Crouch. At the Nore. 

Mr. Cowper. In what Ship? + 

R. Crouch, The Coventry, After we had been 
under Sail a matter of an Hour, we came to an 
Anchor with a little Wind ; ſo, Sir, this Thomas 
Vaughan met with a Couple of Pinks, they were 
ſmall Veſſels, that he deſigned to take; but he 
ſaw us, and ſo lay by all Night. 

Mr. Cowper. Who lay by?  - © 

R. Crouch. Thomas Vaughan, the Priſoner at the 


Mr. Cowpir, In what Veſſel was he? 


EK. Crouch. In a Two-and-twenty-Oar Barge; | 
he lay by at the Gunfleet: The next Morning we 


weighed Anchor at Day-light ; we ſaw him, and 
chaſed after him; and we made them, and he 
made us; and we made what haſte we could, and 
coming up, we fired a Gun at him, and then we 
fir'd another, and then he went aſhore. 


Mr. Coroper. What, do you mean that he run 


his Veſſel on the Sands? : 
R. Crouch, Yes, and then we fired another Gu 
at him, and then he got off again; and then we 


fired another Gun, and could not bring him to, 


and then he got off the Sands again; and when 
we came up to him, we manned our Long- boat, 


and Pinnace, and Barge, and had him at laſt. 


When he came on Board, he ſaid, I cannot deny 


but I am an Iriſpman, and that my Deſign was to 


burn the Ships at the Nore. 10 
Mr. Cowper. Did he himſelf confeſs it? 
R. Crouch. Yes, he did; that is the Man, I 
know him well enough. _ EY 
L. C. J. When you took him, in what Ship 
was you? | i 
ERK. Crouch. In the Coventry. 
L. C. J. Out of what Ship was he taken? 
R. Crouch. The det Or Barge. 
L. C. J. What Ship did it belong to? 
R. Crouch. I reckon it was my Lord Barclay's 
arge. F . N 
IL. C. J. Who did it belong to then? 
ir i 2 


(Who appeared, 


* 


R. Crouch. To the King of France. 
L. C. J. What Company was there in her? 
How many Men had ſhe aboard ? | | 
Re. Crouch. About five and twenty Hands. 
Mr. Cowper. Did you ever hear him ſay any 
thing of a Commiſſion he had? : 
R. Crouch. IJ heard he had a French Commiſſion, 
but I did not ſee it. | | 
Mr. Coro per. Did you hear him ſay any thing 
o | | | 
KR. Crouch. No. | 
Mr. Cowper. But he told you his Deſign was to 
burn the Ships at the Nore ? 
R. Crouch. Yes. 
Mr. Cooper. What Ships? EO. | 
R. Crouch. The Engliſh Ships; there were ſe- 
veral Ships there then. 
L. C. J. Were there no Frenchmen aboard the 


. Barge ? 


R. Crouch, No, that I can tell. 
Mr. Lechmere. From whence did he come, from 


England, or France? 


R. Crouch. From Calais in France. 
L. C. J. Prithee hear me, This T'wo-and- 
twenty-Oar Barge, did it belong to any other 


Ship? | 


R. Crouch. No, not that I can tell. 4 
L. C. J. Did he call that Veſlel the Zoyzal 


Clencarty ? | 
R. Crouch. Yes, my Lord. 


Then Edmund Courtney was called. Rig 


Mr. Sol. Gen. Mr. Couriney, pray tell my Lord 

and the Jury what you know of the going away, 
of a Cuſtom- Houſe Boat? . 
Ed. Couriney. T will tell you, if you pleaſe. 

Mr. Phipps. My Lord, I think they ought not 


to examine to that, becauſe it is not laid in the 


Indictment. The carrying away of the Cuſtom- 


Houſe Barge is not mentioned in the Indictment; 
and by the new Act for regulating Trials in Caſes 


of Treaſon, no Evidence is to be admitted or given 
of any Overt-Act, that is not expreſly laid in the 
Indictment. r „ 

L. C. J. Nothing elſe? Suppoſe a Man be in- 
dicted for levying War againſt the King, or ad- 
hering to the King's Enemies, can't they prove 


any Act that makes out a levying of War, or an 


Adherence to the King's Enemy? | 
Mr. Phipps. With Submiſſion, not by that Act, 
my Lord, unleſs. it be laid in the Indictment. | 
IL. C. J. Levying of War is the Treaſon; may 
they not prove that levying of War, without be- 
ing confined to any ſpecial or particular Act? 
Mr. Phipps. With Submiſſion, by the 25th of 
Edward III. levying of War, as well as ima- 
gining the Death of the King, muſt” have the 
Overt-Acts, that are to prove it, expreſs'd in the 
Indictment. 8 EG | 
I. C. J. Levying of War is an Overt-A&. 
Mr. Sol. Gen. The Buſineſs of Overt-Acts is, 


where the compaſſing and imagining the King's 


Death is a Crime in Queſtion 3 and this muſt be 


_ diſcovered by Overt-Acts. But if Treaſon be fal- 


fifying of the King's Money, this is Treaſon ; but 
there can be no Overt- Act of that, for that is an 
Overt-Act it ſelf; but there muſt be an Overt- 
Act to prove the compaſſing and imagining the 
Death of the King, and in no other Sort of 
Treaſon, ED, + 
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1696. Jor High Trea 
"4 L Levying of War, tha 4 ve 
Act; ſo is adhering to the King's Enemie 
No compaſſing and imagining the Death of the 
King is not an Gvert-Act in it ſelf, but is a ſecret 
Imagination in the Mind, and a Purpoſe in the 
Heart but there muſt be external Acts to diſco- 
ver that Imagination and Purpoſe. . 

Mr. Phipps. What is the Meaning of the new 
Act then, that there ſhall be no Evidence of any 
Overt-A&, but what is laid in the Indictment ? 

L. C. J. What Overt-Acts are there in Clip- 
ping and Coining? 5 | 

Mr. Phipps. That is not within the new Act of 
Parliament, | $05 

L. C. J. That is moſt true; the one is ex- 
cepted, the other is not comprehended: But the 
Queſtion is upon the Statute of 25 Ed. III. to 
which the late Act doth refer. Now proving an 
Adherence to the King's Enemy, is proving an 
Overt-Act. Suppoſe it be the killing of the 
Chancellor, or Treaſurer, or Judge in the Execu- 
tion of his Office, what Overt-Acts will you have 
then? Adhering to the King's Enemies, is a 
"Treaſon that conſiſts in doing an Overt-Act. 

Mr. Phipps. Yes, my Lord, I take it that it 
is; for the new Act, by ſaying, that no Evidence 
ſhall be admitted of any Overt-A#, that is not ex- 
preſly laid in the Indiftment, muſt be intended of 
ſuch Treaſons, of which by Law Overt-Acts 
ought to be laid. Now the killing of the Chan- 
cellor, or Treaſurer, or Judge in the Execution 
of his Office, are not ſuch Treaſons of which it 
was neceſſary to lay any Overt-Acts in the Indict- 
ment, and ſo not within the Meaning of this new 
Law. But levying War, and adhering to the 
King's Enemies, which are the Treaſons in this 
Indiètment, muſt by the expreſs Purview of 25 
Ed. III. be proved by Overt- Acts, which are to 
be alledged in the Indictment. 1 0. 
Mr. $9, Gen. The new Act does not alter the 
Law in this Particular; what was Law before, is 
Law now; it leaves the Overt-Acts as they were 
before; and it ſays not that an Overt-Act need 
to be expreſs'd, where it was not needful before. 
Now if, a Man be indicted for compaſſing the 
Death of a private Perſon, there ought to be 
ſome Overt- Act to prove his Deſign; but if 
there be an Indictment for Murder, there needs 
no other Overt-A ct to prove it, but the Mur- 
der Sf! Jonned 1 H Ge 

L. C. J. But the Force of the Objection lies in 
this, viz. To ſay a Man levied War, or adhered 


— 


to the King's Enemies, is no good Indictment; 


but it is neceſſary to alledge in what manner he 


levied War, or adhered to the King's Enemies; 


as that he appeared in ſuch a warlike manner, or 
did adhere to and aſſiſt the King's Enemies, by 
joining Forces with them; or otherwiſe aſſiſting 
them, or confederating with them; that muſt be 
ſpecified. But if you indict a Man generally for 
adhering to the King's Enemies, and not ſay how 
and in what manner he did adhere to them, that 


is not a good Indictment; therefore, if you par- poſe 


ticularize what Enemies, and how and in what 
manner he adher'd to them, no Evidence can be 
given of any other kind of Adherence, but that 
which is ſo ſpecified in the. Indictment. 
Mr. Sol. Gen. Then we muſt put all our Evi- 
dence into the Indiccgmm ent. 
Mr. Phipps. So you muſt, as to the Overt - Acts. 
Mr. Sol. Gen. That will be the ſame thing as to 
put in all our Evidence, if we muſt give Evidence 


fon on the High Seat. 3... 


of no Overt-Act but what is expreſs'd in the In- 
dictment., But I do not take it, that the Act 
equires all Overt-Acts to be put in the Indict- 


nc. | 

Mr. Phipps. The Act ſays ſo. Suppoſe you liad 
left out the Overt-A&, would the Indictment 
have been good ? 

Mr. Sol. Gen. We did not intend to put in all 
the Overt-Acts, but only what related to that 
Part of the Treaſon. _ = 

Mr. Phipps. The Treaſon muſt be proved by 
Overt-Acts, and the Overt-Acts that prove the 
Treaſon, muſt be mentioned in the Indictment, 

Mr. Sol. Gen. What! the Overt-Acts of the 
Treaſons before mentioned, as counterfeiting the 
King's Money, and the like, are all to be men- 
tioned? | | 

L. C. J. Conſider, if you can make that a good 
Indictment, to ſay, that the Priſoner adhered to 
the King's Enemies, without mentioning any 
Overt-Acts to manifeſt ſuch an Adherence, then 
your Anſwer to Mr. Phipps is full; but if it be 
not a good Indictment, without alledging parti- 
cular Acts of Adherence, then it neceſſarily fol- 
lows, that if Particulars are alledged, and you do 


not prove them as isalledged, you have failed in 


the Indictment, and ſo his Objection will lie hard 
upon you. 
Mr. Sol. Gen. My Lord, we framed our Indict- 
ment according to the Letter of the Statute. 
L. C. J. In compaſſing the Death of the King, 

you muſt ſhew how that is manifeſted by the 
Overt-Acts. 

Mr. Sol. Cen. But compaſſing and imagining 
muſt be diſcovered by ſome Overt-Acts. 

L. C. J. Treby. This is a Doubt I have often 
thought of; I chought it moſt natural that the 
Word Overt- Act ſhould relate to the firſt Article, 


viz. compaſſing and imagining of the King's Death : 


For Overt- Act ſeems to be oppoſed to ſomething 
of a contrary Nature: Act is oppoſed properly 
to Thought, Overt is properly oppoſed to ſecret. 
And that Sort of Treaſon conſiſting in ſecret 
Thought and internal Purpoſe, cannot be known, 
tried, and judged of, without being diſcloſed and 
manifeſted by ſome external open Act. Where- 
fore it is pertinent and reaſonable, in order to at- 
taint a Man of ſuch Treaſon, that the Indictment 
ſhould charge and ſet forth the Act, as well as the 
Thought. And ſoit hath been uſed to be done. 
But ſuch Order or Manner doth not ſeem ſo na- 
tural or neceſſary, in framing Indictments for other 
Treaſons, where the Treaſon conſiſts in viſible or 
diſcernible Facts; as, levying War, So. 
Nevertheleſs, I think 2 Becee- d ought to 
be alledged in an Indictment of Treaſon for ad- 
hering to the King's Enemies, giving them Aid 
and Comfort. And the Overt-Act, or Acts, in 
this Caſe, ought to be the particular Actions, 
Means, or Manner by which the Aid and Comfort 
Was given. E yy 
My Lord Coke declares his Opinion to this Pur- 
20ſe. His Words (which J read out of his Book 
here) are theſe: The — — and Connection f 
the Words are to be obſerved, viz. [thereof be at- 
tainted by Overt- Deed.] . This, ſays he, relates to 


| the: ſeveral and diſtinct Treaſons, before expreſs'd, 


and eſpecially to the compaſſing- and imagining of the 
Death of the King, &c. for that it is ſetret in the 


Heart, &c. Now the Articles of Treaſon, ' before 


expreſs'd in the Statute” of 23 Ed. III. are four. 
1. Compaſling, Sc. 2. Violating the Queen, Sc. 
| | 2 
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3. Levying War, and 4. This of Adhering, c. 
(And yet it is hardly poſſible to ſer forth any 
Overt-A& concerning the ſecond, otherwiſe than 
the Words of the Statute, that Article expreſſing 
ſo particular a Fact.) . | 

do obſerve alſo, that theſe Words [ Being ibere- 
of attainted by Overt Fact] do, in this Statute, im- 
mediately follow this Article of Adhering, &c. 
And it would be a great Violence to conſtrue them 
to refer to the firſt Article only, and not to this 
laſt, 'to which they are thus connected. It they 
are to be reſtrained to, a ſingle Article, it were 
more agreeable to the ſtrict Rules of Conſtruing, 
to refer them to this of Adhering only. 

IL. C. J. That which I inſiſt on is this, whether 
the Indictment would be good, without expreſſing 
the ſpecial Overt-Act. If it be, then this is a Sur- 
pluſage, and we are not confin'd to it; but if it 
be not a good Indictment without expreſſing it, 
then we are confin'd to it. 

Mr. Phipps. I believe Mr. Solicitor never ſaw 
an Indictment of this kind, without an Overt- 
Act laid in it. | 

L. C. J. Can you prove the Facts laid in the 
Indictment? For certainly the Indictment, with- 
out mentioning particular Acts of Adherence, 
would not be good. 

Mr. Cowper. Yes, my Lord; and as to the 
Evidence before you, we would only offer this; 
whether in this Caſe, if the Indictment were laid 
generally, for adhering to the King's Enemies 
in one Place, and in another Place levying of 
War, and nothing more particular, it would be 
good: I doubt it would not. But when there 1s 
laid a particular Act of Adhering, we may give 
in Evidence Matter to ſtrengthen the direct Proof 
of that particular Act of Adhering to the King's 
Enemies, tho' that Matter be not ſpecially laid in 


the Indictment : For the Act goes only to this, 


that the Priſoner ſhall not be convicted, unleſs 
you prove againſt him the Overt-Adts ſpecially. 
laid in the Indictment 3 but whether it ſhall not 
be heard, to make the other Overt-A ct which is 
laid, the more probable? Now we have laid a 
{pecial Overt · Act in the Indictment; and we have 
produced Evidence of it, and we would produce 
likewiſe collateral Evidence, to induce a firmer 


Belief of that ſpecial Overt-Act, by ſhewing you. 


that he hath made it his Practice, during the 
War, to aid and aſſiſt the King's Enemies: But 
if the Jury do not find him guilty of the ſpecial 
Overt-Acts laid in the Indidim 


(1 A 9113 927 1 

Mr. Phipps. My Lord, I defite the Act may: 
be read. It expreſly contradicts what Mr. Cowper: 
faysz for it ſays, That no Evidence ſhall be gi- 
ven in the Overt-Act, that is not expreſly laid in 
the Indictment. - [The Ad was read.) 
IL. C. J. That is, you may give Evidence of 
an Overt-Act, that is not in the Indictment, if it 
conduce to prove one that is in it. And if con- 
ſulting to kill the King, or raiſe a Rebellion, 18 
laid in the Indictment, you may = in Evidence 
an acting in Purſuance of a Conſult, that is an E- 
vidence that they agreed to do it; tho' that do- 
ing of the Thing is, of it ſelf, another Overt- 
Act, but it tends to prove the Act laid in the In- 
dictment. F 7 


dictment, 


Mr. Phipps. The Overt-Act laid in this In- 
1 cruiſing in the Clencarty ; and 
this Overt-Act you would prove, is no Evidence 


of that, nor relates to it, but it is a diſtinct Overt- 


Act of it jelf. a rt 
L. C. J. You cannot give Evidence of a diſtinct 
Act, that has no Relation to the Overt-Act men- 


tioned in the Indictment, tho? it ſhall conduce to 


prove the ſame Species of Treaſon: 
Mr. Cowper. We would apply this Proof to the 


Overt-Act laid in the Indictment. 


L. C. J. Any thing that has a direct Tendency 


— 


to it, you may prove. 


Mr. Cowper. We have laid the Overt- Act, that 
he did voluntarily put himſelf on Board this Veſſel 


of the French King, the Loyal Clencarty, and did 


go to Sea in her, and cruiſe, with a Deſign to take 
the Ships of the King of England, and his Subjects. 
Now Part of the Overt-Act, is his Intention, in 
the Act of Cruiſing; we do not charge him 


with taking one Ship; ſo that his Intention is a 


Member of the Overt-Act; and it muſt be pro- 
ved, to make his Cruiſing criminal, that he de- 


ſign'd to take the Ships of the King of England. 


Now we think it a proper Intention, to ſhew, 
that during this War, before and after the Time 
of the Treaſon laid in the Indictment, he was a 
Cruiſer upon, and Taker of the King's Ships, 
and this fortifies the direct Proof given of the 
Intention. | 

L. C. J. I cannot agree to that, becauſe you 
go not about to prove what he did in the Veſ- 


ſel call'd the Loyal Clencarty z but that he had an 
Intention to commit Depredation on the King's 


Subjects: So he might, but in another Ship. 


Now, becauſe a Man has a Deſign to commit De- 


predation on the King's Subjects in one Ship, 
does that prove he had an Intention to do it in 
another ? | 9231 


Mr. Phipps. He was cruiſing in the Clencarty, 


that is the Overt-Act laid in the Indictment; and 
the Overt- Act you would produce, is his being 
in another Veſſel. LT Bop” 

L. C. J. Go on, and ſhew what he did in the 
Clencarty. Lou the Priſoner, will you aſk this 
Man any Queſtions? : 8 0 tk 
Mr. Phipps. Crouch, you ſaid, that the Priſoner 
did ſay he could not deny but he was an 1ri/ſhman 
how came you to talk about it? | | 


R. Crouch. He ſaid, I cannot deny but I am an 


Iriſhman. | 


L. C. J. Did he ſay he was an Iriſhman ? What 


were the Words he uſed ? 


Re. Crouch. He told the Lieutenant he was an 


Irina. BILLS 
Mr. Phipps. What Diſcourſe was there? How 
came he to fay that? | 58 
K. Crouch. I went by only, and heard the 
Words ſpoken to the Lieutenant. | 
L. C. J. Did he ſpeak Engliſ? 
K. Crouch. Yes, my Lord. | | 
L. C. J. If he ſpoke Engliſh, that is ſome Evi- 
dence he is an Engliſhman, tho? the contrary may 
be proved by him. 74 | | 
T. Vaughan. That would no more prove me an 


Engliſoman, than if an Engliſhman were in France, 
and could ſpeak French, would prove him a French- 


man, becauſe he could ſpeak French. 


L. C. J. You ſhall be heard by and by to lay 


what you will on your own behalf. 
Mr. Phipps. Were there any Frenchmen on board 
the Clencarty 2 - | | le 


R. 
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rouch. No, Sir. 

ME Tides Mr: Vaughan, will wow aſk him 
any RO your felt? me 

Mr. Cowpet. Call T. Noden. 1 

J. Vaughan. How did you know that ahi were 
no Frenchmen and ? Did I addreſs my {ſelf to 

vou when I came aboard? 

R. Crouch, No, Sir. 

T. Vaughan. Did I not addreſs my al to the 
Captain when I came aboard ? How camel to tell 


you I was an Liſoman? 


R. Crouch. They were all Scotchmen, Engli 5 
men, and Iriſomen. 


Mr. Phipps. Mr. Vaughan, you need not take 
up the Time of the Court about that Matter. 


Mr. Cooper, you may go on. 
Mr. 80. Gn. Did the Priſoner own that he 


acted by the French King's Commiſſion ? Did you 


know any thing of his On a French Com- 

miſſion ? 

Re. Crouch, Yes, I heard he had one, but I 

did not ſee it; but I heard ſo by the Company. 
L. C. J. Were there any Frenchmen aboard ? 


R. Crouch. No, not that I know of. They were 


Duichmen, and Engliſhmen, and Scotchmen, and 
Triſhmen. 

Mr. Cowper. Call T. Noden. ( Who l 
and was fworn.) Do you give my Lord and the 
Jury an Account of taking the Veſſel, .calkd . 
Two-and-twenty-Oar Barge? 

T. Noden. Laſt Year, about June or Ju to 
the beſt of my Remembrance, I belong'd to his 
Majeſty's Ship the Coventry, mes we ole 1 
Two-and-twenty-Oar Barge. 311 

L. C. J. How many Dutchmen were a0 

T. No en. I do not know of above one. 

L. C. J. Treby. What were che reſt * Were 
there any Frencbmen? 

T. Noden. Yes, there were. W A 
aboard. I belong'd to the Coventry. 3 and as we 
were ſailing by the More, and the \ Gunfleet, our 
Captain ſpy'd a ſmall Veſſel ſailing by the Sands, 
and he ſuppos'd her to be a French Privateer, and 


he fir'd a Gun to make them bring to, and they 


did not obey; and at laſt fir'd a Gun, Shot and 
all, and they would not come to. Then the Cap- 
tain order'd to man the Boat, and row after them: 
So the Barge, and Pinnace, and. Long · boat were 
mann'd, and they came pretty near them. This 


Barge we took, was aground alſo; and they got 


her afloat, and ſhe run aground again: And as 


they were aground, moſt of them out of the Boat, 
our Long-boat ſtruck aground, and waded after 


chem near half a League; and when we came to 
the Barge, there was this Captain Vaughan, and 
two or three and twenty more; and there was 
two Dutchmen, and, as J apprehended, ſome 


Frenchmen. There was in her a Blunderbuſs, and 


ſmall Arms, and a conſiderable Nee of Hand 
Granadoes. A 

L. C. J. What Veſſel was you aboard: "2:4 

T. Noden. The Coventr 

Mr. Sol. Gen. What Countryman d did Captain 
Vaughan ſay he was? 

T. Moden. did not hear any thiogrof: in Our 
Captain examin'd the Dutchmen what Countryman 
the Commander was, and he ſaid he was an Iriſh- 
man; but I did not hear it my ſelf. When Cap- 
tain Yaughan. was brought aboard the Gaventrys 
I was) put aboard the Prize we had taken. 

Mr. Cowper. Had you any n with Cap- 


tain Vaughan ? 


4 


for High Treaſon on the High Seas. 


2 3 

7. Noden. No. 

L. Toy J. Did they endeavour 1 to rake yoke 
Shi 

£7 Noden. Noy but endeavoured to get ara 
from us. | 

LE CF What Guns or Ammunition! had 
they ? 

7 Noden, 1 cannot tell habits 9 was 
ſome Canvaſs Bags, every Man had a Carteridge 
Bag, and there were ſome Hand-Granadoes. 

Mr. Whitaker. What Fire-Arms had they? 

T. Noden. 1 cannot ſay how many; but they 
had Muſkets, and Piſtols, and two Blunder- 
buſſes. 

Mr. Cowper. Did you underſtand whence this 
Ship, the Loyal Clencarty came? 

7. Noden. The Dutchmen faid they came from 
Calais. As near as I can gueſs, we ſpy'd them 
about Eleven a Clock, and we weigh'd Anchor in 
the Afternoon, on Sabbath - day, and they took 
us to be a light Collier, and endeavour'd to 
board us, as the Dutchman ſaid; but when they 


knew what we were, they an to pe 


from us. 
Mr. Cowper. Call Sam. Oldbam. ( Who. appeared 3 
and was fworn.) Mr. Oldham, was you aboard the 
Coventry, whoa the took the EP called. the n 
carty? 
"_ Oldbam. a I was. 
Mr. Cowper, Pray give an 1 — you 
obſerved of the Priſoner T. Vaughan then? 
Sam. Oldbam. We weigh'd our Anchor firſt at 
the\ Buoy and Nore ; ſo we ſaw a Prize in the 
Www} the Captain ſaid it was a Prize, and 
we made Sail after him, and they ran on the Good- 
win Sands: And the Captain ſeeing the Barge 
run aground; we fir'd at her to bring her tõ; 
we fir dia ſecond, and ſhe would not come to, but 
ran aground again. When ſhe was aground, by 
the: Captain's: Order, we magn'd our vanes and 
out we went after her. Fa; 
Mr. Cowper. Did you take hae ? | 
Sum. Oldham. We went, and our Long boat n ran 
aground; I was in the Long-boar, and we waded, 
I believe, a Mile and half after ger. 
L. C. J. What Hrenchmen were aboard?- |; 
Sam. Oldbam. I cannot _ 1 nern there 
bs 8 (29) 
C. J. Were chere any? 
. 0 Oldham. I think ae two. 
Mr. Cowper. Were there nd Daunkirkers or Wal: 
lootis/a board Pr) 
Sam. Olaban. There was a Dutchman, who they 
call da Fleniare g and I diſcours'd him. 
L. C. J. How many outlandiſh Men were there 
aboard ? Was chere a Dozen, or how many? 
Sam. Oldham. I cannot ſay the Quantity, | 
Mr. Cowper.- Was thers more than two or 
think} ? 2) 
Sam. Oldbam. Yes, more thas two or tee: 
IL. C. J. What, Foreigners? 
Sam. Oudbam. Yes. And there were two Eng- 
um. 
Mr. Cowper. What did you 8 the Pri- 
ſoner at the Bar, at the taking of the Ship? 
Sam. Oldham; ] did not come aboard along wich 
the Priſoner; but with his Man; and his Man faid 
he was an Iriſoman, and chat he was Commander 
of the Boat. 
Mr. Sol. Gen. What was their Deſign in chat 
Shu ; Clencarty 2.; dba 
Sam, Oldbam, I cannot tell that 


Mr. 
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Mr. Cowper. Did they reſiſt, in their being 
taken ? ets by „ 
Sam. Oldbam. I cannot tell that; I ſaw no 


Arms. i . . 
Mr. Cowper. You were in the Action; was there 


any Reſiſtance made? 


Fam. Oldbam. I ſaw no Reſiſtance; they offered 


to run, they were aground once, and got off 
again. . ä a | 
Mr. Phipps. You ſay there were Foreigners; 
what Countrymen did you believe thoſe Foreigners 
to be? | ; 
Sam. Oldham. I cannot juſtly ſay, I believe 
Dutchmen. | FEY | 
L. C. J. How many Dutchmen were there? 
Sam. Oldham. I cannot ſay. | | 
Dr. Oldiſb. But you ſaid there were ſome two or 


three Frenchmen, and that they ſpoke French; do 
you underſtand French? Ds 125 


Sam. Oldham. No, Sir. | 

Dr. Oldiſb. Then how do you know they were 
Frenchmen, and ſpoke French? ; 

Sam. Oldham. They ſaid they were; they did not 
ſpeak Engliſh; ſeveral of the Ship's Company ſaid 
they were French. . 

L. C. J. If they were all Dutchmen, and appear 


in a hoſtile Manner againſt the King of England's 


Subjects, they are Enemies, tho? we are in League 
with Holland, and the reſt of the Seven Pro- 


vinces. 


French King, quandam Naviculam vocat The Loyal 
Clencarty, cum quamplurimis Subditis Gallicts, Ini- 
micis Dom. Regis nun, ad numerum quindecim Perſo- 
19316 UgC DENT SW 
L. C. J. Suppoſe it do?? 
Mr. Phipps. It is Subditis Gallicis, my Lord. 
L. C. J. They will be Subjects in that Matter, 
if they act under his Commiſſion: They are E- 
nemies to the King of England, and they have 
made themſelves the French King's Subjects by 
that Act. | E e 


Mr. Phipps. It appears not that they are Freucb- 
men, my Lord, af 


L. C. J. If Dutchmen turn Rebels to the State, 
and take Pay of the French King, they are under 
the French King's Command, and ſo are his Sub- 
Jets. Will you make them Pirates, when they 
act under the Commiſſion of a Sovereign Prince? 
They are then Subditi to him, and ſo Inimici 
to us. — 45 2 . 


Mr. Phipps. It does not take away their Alle- 


giance to their lawful Prince. They may go to 
the French King, and ſerve him; yet that does not 
transfer their Allegiatice from their lawful Prince 
to the French King, and make them his Subjects. 
But however, to make them Subjects within this 
Indictment, they muſt be Gallici Subditi; ſo they 
muſt be Frenchmen as well as Subjects. 

L. C. J. Acting by Vertue of a Commiſſion 


from the French King, will excuſe them from be- 


ing Pirates, tho“ not from being Traitors to their 
own State; but to all other Princes and States 
againſt whom they do any Acts of Hoſtility, the 
are Enemies: And their ſerving under the Fren 
King's Commiſſion, makes them his Subjects as to 
all others, but their own Prince or State. And 


tho? they be not Frenchmen, yet they are Gallici 


Subditi ; for it's the French Subjection that makes 


them to be Gallici Subditi, 


Mr. Phipps. Pray, my Lord, ſuppoſe a Subjett 


of Spain ſhould go over to the French, and fight 
| | T7 


Mr. Phipps. The Indictment runs, That the 


againſt England; I take it, he may-be termed an 


Enemy of the King of England, tho? his Prince 


be in League with ours; but, with Submiſſion, 
he cannot properly be ſaid to be a Subject of the 
French King: For ſuppoſe an Indictmeut of Trea- 


ſon againſt a Foreigner, ſhould ſay, bat he being 


a Subject, did commit Treaſon; if it be proved he 
is not a Subject, with Submiſſion, he muſt be 
acquitted. TI KL - 
Mr. Cowper. There is a local Allegiance while 
he 1s in the Country; or Fleets, or Armies of the 
French King. TIT | 2 

L. C. J. Dutchmen may be Enemies, notwith- 
ſtanding their State is in Amity with us, if they 
act as Enemies. ui, 8 

Mr. Cowper. Call R. Bub. (He was ſworn.) 
Was you aboard the Coventry, when ſhe took the 
Clencariy? 80 N | | 

R, Bub. Yes, Sir. | 

Mr. Cowper. Give an Account what you know 
of the Priſoner, Tho, Vaughan, at the Taking of 
that Ship. 9 1 1 5 

R. Bub. We came aboard the Coventry, and 
were at the Nore at Anchor; our Pennant was 
taken down to be mended. So in the Night Cap- 
tain Vaughan, with his Two-and-twenty-Oar Barge, 
rounded us two or three Times. In the Morning 
we weigh'd Anchor, and fell down in order to go 
to the Downs ; and we came up with them, and 
fir d at Captain Vaugban, and he would not bring 
to. With that, our Captain order'd to have the 
Barge, and Pinnace, and Long- boat to be mann'd, 
to go after him. They follow'd him, and at laſt 
came up with him, and came up pretty near; but 
could not come fo near with the Long Boat, but 


were fain to wade up to the Middle a Mile and a 


half. We hoiſted our Colours, in order to fight 


them, and bore down ſtill upon them, and they 


would not fight our Men: And we took them 
out; and when they came aboard, the Engliſhmasu 
that was a Pilot was to have his Freedom, to pilot 
them up the River. He confeſs'd to the Captain, 
that Captain Vaughan intended to burn the Ships 
in the Harbour : And the next Day after the Pi- 


lot had confeſſed it, Captain Vaughan himſelf con- 


feſſed it on the Deck, that he came over with that 
Deſign. 0 Sos 
Mr. Cowper. Who did he confeſs it to? 
Ke. Bub. To the Boatſwain and Gunner, as he 
was on the Deck, on the Larboard Side; that he 
came on purpoſe to burn the Shipping in the 
Harbour. 10 210! 2 

L. C. J. Did he confeſs that himſelf? 
Ke. Zub. Yes, my Lord. e TE | 
I. C. J. Whereabout was this, at the Buoy in 


the Nove? © | 


R. Bub. In the Downs, my Lord, | 
IL. C. J. Where did the Ships lie that were to be 
burn*d? 1640) 

R. Bub. At Sheerneſs, 
Mr. Sol. Gen. He own'd himſelf to be an Iriſb- 
man, did he not? 0 5 . 

Ke. Bub. Yes. 9 Th 
Mr. Coroper. And that he came from Calais? 
R. Bub. Les. 1 | 
Nr. Cowper. Had you any Diſcourſe with him 
about a Commiſſion ?\_ ene 
R. Bub. No. But our Lieutenant and Captain 
had, but it was not in my Hearing; I vill not 
ſpeak further than I heard, and what I can juſtify. 
Mr. Sol. Gen. Will you aſk him any Queſtions? 
Mr. Phipps. No. e 
Mp. 
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Mr. Sol. Gan. Then call Mr. Jo. Crittenden, Mar- 
nal of Dover-Caſtel, (who was ſworn.) Mr. Cr itten- 


2 
= Caſtle. 
A 2 


den, Pray what did you hear the Priſoner at the 


| 5 Bar confeſs of his Deſign in coming to Eng 


Mr. Crittenden. I did not hear him wy any 


: 7 Thing of his Deſign. 


MF Sol. Gen. What did ha 3 | 
Mr. Crittenden. He confeſs'd he was an 1 
Mr. Whitaker. Upon what Occaſion did he con- 


feſs that? 


Mr. Crittenden, When I enter*d him into my 
Book, I ask'd him what Country man he was. 
Mr. Cowper. What are you? 
Mr. Critteaden. I am the Marſhal of Dover- 


Mr. Cowper. By what Name did he order you 
to enter him? 

. Mr. Crittenden. Thamas Vaughan, an Tian: 

L. C.J. Upon what Account did you enter him? 

Mr. Crittenden. As a Priſoner. ' 

Mr. Cowper. Did he ſpeak any Thing of a Com; 
miſſion ? 

Mr. Crittenden. T did not hear him 4 any 
Thing of that. 

Mr. Phipps. Have you your Book Howe) a; 

Mr. Crittenden. Yes, Sir, 

Dr. Oldiſb. Was he not in Drink when he ſaid wo? 

Mr. Crittenden. 1 believe he was not ver y ſober 
indeed. 

Mr. Phipps. Did you. ever after hear him ſay he 
was an Iriſhman ?09o + ft 

Mr. Crittenden. Thenext Day he deny'd it. 

Mr. Cowper. When he had conſider' the Hun- 

er of it, 

8 Mr. Crittenden. The men Day * was eam 
by ſome of the Juſtices of the Peace. |. 

Mr. Sol. Gen. Was you by when he as exam 
ned by the Juſtices? 

Mr. Crittenden. Tes. ur 

Mr. Sol. Gen. What did de 1151 

Mr. Critienden. Then he ſaid he was of Marte- 
nico. 
Mr. Sol. Gen. Set up Mr. Bullock (who was 


IJ $ 


ſworn.) Mr. Bullock, Do jo know the Priſoner at 


the Bar? 

Mr. Bullock. Yes. 

Mr. Sol. Gen. Pray what have you heard him ſay 
of his Deſign that he came into England for? 

Mr. Bullock. He came to Dover about the 14th 


of July, 1695, as I remember : I went with ſeve- 


ral others, who were brought by the Captain of 
the Coventry, and the Lieutenant, andſome others: 
And when we came thither, he there owned him- 
ſelf an Iriſhman ; but when he went the next Day 
to be examin'd, he {aid he was of Martenico. He 
told me he had that Barge from the Duke of Bul- 
loign, and came on the Coaſt, and was chaſed into 
the Flatts, where they took him. 

L. C. J. Did you ever hear him fay he had any 


' Commiſſion from the French King ? 


Mr. Bullock. I know nothing of thatz it was 
late, and we did not examine him then ; but the 


next Day, when he came to be examined, he ſaid 


he was of Martenico. 
Mr. Sol. Gen. What did he ſay his Deſign was ? 


Mr. Bullock. He ſaid, that ſeeing the Boat at 


Bulloign, he bought it of the Duke of Bulloign; and 
the Duke ask'd him what he would do with her? 


And he ſaid, he would fit her up, and go and take 
a Ship at Sea, that is, upon our Coaſts. 
Mr. Phipps. We are in your Lordſhip's Judg- 


ment, whether we — give any Evidence; Sr 
Vol. V. 


for H * Treaſon on the High Seas, 


dier on Bagxd 


— Bc 
we think they have not proved their Indictment: 
For the Indictment ſets forth, That the French 
King fitted out the Loyal Clencarty, of which Tho- 
mas Vaughan was Commander; and that very many 
Frenchmen, Subjects of the French King, were put 
on Board. Now the firſt Wigneſs ſwears, there 
were no Frenchmen 3 and another ſwears there 
was one or two; angther, that they were Foreign- 
ers; but does not believe they were Frenchmen. 
So there is no Praot of that Part of the Indict- 
ment; nor is there any Proof that he was Cap- 
tain of the Loyal Clencarty: So that none can ſay, 


5 — is the ſame Veſſel mention'd in the Indictment. = 


Nor is any Act of Hoſtility proved; for all the 

itneſſes ſay, that Vaughan never pretended to 
attack them, but run from them. So that all they 
depend on, to ſupport the Indictment, is to prove 
that he had a Deſign to burn the Ships at Sbeer- 
neſs ; which will not ſerve their Turn; for the 
Words of the Indictment are, ad prædandum ſuper : 
allum Mare. No Sheerneſs is nor ſuper allum 
Mare, but infra Corpus C omitatus; ; and then not 
within the Indictment. 

Mr. Cowper, The Wards, Ships at Sheerneſs, do 
not imply, that the Ships lay within the. Town of 
Sheerneſs, but off of Sheernds, which js a/lum Mare. 

Mr. Pbipgs. Then it is not in your N rn ; 
for that a ys. 8 Sbeerneſt:. | 

Mr. C oo off of Sheerneſ. | 

Mr. Sol; Gen. It is no Contraditon, to a 4 
Sea i is within Part of a Count 

Nr. Phipps, The Indifiment ſays, at Fheerneſs. 

' Mr. Sol. Gen. Off of Sheerneſs is the high Ses. 


Mr. Phipps, $hzerneſs is not the Bouy in dhe Nore. 


Then you muſt prove he was Captainatthis Time: 


| 125 ante ae ſays, Ai lune ſui Wen & 


an 0 J. One Overt- Ack of adhering to the 
28 8 Sie that he put himſelr as a. Sol- 
e 
Mr. Phipps: Lou will make one Part a agree wich 
another, That the French King did ſer out a Ship, 
and gaye him a Commiſſion to be Captain af her. 
iT * J. The Witneſſes have prov'd he acted as 
a Captain. 
Mr. Phipps. He was taken ; and ſure, if he was 
taken, he muſt have his Commiſſion with him. 
Mr. Sal. Gen. Examine the Marſhal, he took an 
Account of him: And by Direction of Mr. Vaughan 
himſelf, he enter'd him as Captain; and he en- 
ter'd ſeveral Men in the Ship as Frenchmen, by 
their own Direction. (Mr. Crittenden was call'd) - 
Mr. Crittenden, have, 1 got your Book in ollen 
you made the Entry | 
Mr. Crittenden. Yes, Ihave it. 
HM Sol, Gen. By whoſe Order did you enter 
em? 
Mr. Crittenden. By the Direction of Captain 
Vaugban, the Priſoner at the Bar. 
Mr. Coawper. How did you . he was a Cap- 
tan: 
Mr. Crittenden. Becauſe he told me e he was Cap- 


tain, and I enter'd him as ſuch in my Book. 


Mr. Sol. Gen. Captain of what? 

Mr. Crittenden. The Loyal Clencarty. f 

Mr. Sol. Gen. Pray read your Entry in your 
Book. _ 

Mr. Crittenden. Thomas Vaughan, Captain, Irifo- 
man, the 14th of July, 1695 and 10 of all the 
reſt of the Ship's.Crew. 

Mr. J. Turton. Did you write theſe i in the Pre- 
ſence of Captain ras t ? 


Mr. - 


the French King's Commiſſion. 
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Mr. Crittenden. Yes, in the ſame Room where 
he was. | Ft | 


Mr. Phipps. Did you write it by his Direction? 


Mr. Crillenden. For his own Part, by his Di- 
rection; and for the reſt, by their Direction. 
L. C. J. Take all the Circumſtances together, 
it is great Evidence, b., what they were 
about, and what Veſſel they had. Mr. Crittenden, 
can you tell how many Frenchmen were there? 
Mr. Crittenden. J will tell you preſently. (Ie 
counts them in his Book.) There were thirteen. 
Mr. Sol. Gen. Did Captain Vaughan hear any of 
them bid you enter them as Frenchmen ? 
Mr. Crittenden. I cannot be poſitive in that, I 
ſuppoſe he did ; he was in the ſame Room. | 
L. C. J. Do you expect Witneſſes from France, 
to teſtify where they were born and chriſten'd?ꝰ 
Mr. Phipps. One Witneſs ſays there was not one 
Frenchman there. N % N 
L. C. J. Not to his Knowledge. 
Mr. Sl. Gen. What do you know of his N 
a French Commiſſion? . 
Mr. Bullock. I did not ſee it. 2 
Mr. I hbitater. Did he own his having any French 
Commiſſion? n = £ JO 
Mr. Bullock. I cannot tell. YR Os 
Mr. J. Turton. He own'd himſelf a Captain. 
. Mr. Phipps. He might be a Captain in another 
Ship, but not in this Ship; ny ought to prove 
he was Captain at that Time, in that Ship, by 


3 7 | 


L. C. J. All the Witneſſes ſay he acted as a Cap- 
- tain at that Time. FFC 
Mr. Cowper. He own'd himſelf the Captain of 
the Loyal Clencartiièl. * 
Mr. Bar. Powis. What can be plainer, than that 
he own'd himſelf Captain? C 
Dr. Oldiſb. This ſeems to me a very ſtrange 
Proof, to be built only upon the Sayings of theſe 
Perſons, that they were Frenchmen ; and this to a 
Man who had no Authority to examine them, 
when it might have been eaſily prov'd in a regular 
Way, in Caſe they had been fo ; they might have 
been examined before a Magiſtrate, and thereby 
it would have appeared whether they were French 
or no. And *twas abſolutely neceſſary in this Caſe, 
becauſe. of the Contrariety of the Witneſſes ; for 
the firit Witneſs ſaid, there were no Frenchmen 
aboard; the next ſaid there were two Frenchmen 
and a Dutchman ; and Crittenden ſaid, there were 
thirteen. Now how can theſe be reconciled, un- 
leſs there had been a legal Examination of the Par- 
ties ? But the Thing we would chiefly go on is 
this; I think they have faiPd in the Foundation 
of the Treaſon; that is, to prove the Priſoner a 
Subject of this Crown; neither is there the leaſt 
Colour of Proof thereof. At Night he came to 
Mr. Crittenden, and is in Drink; there he fays he 
is an Iriſoman: The next Morning, when he is ex- 
amin'd before the Juſtices, then he comes in a kind 
of Judgment, and then ſuch a Confeſſion would 
be of Moment; but then he confeſſes himſelf ro be 
a Frenchman of Martenico. Now, my Lord, 
what Credit is to be 
when before the Marſhal he ſhall ſay, I am an 
Triſhman, and the next Day, when he is on Ex- 


amination, he declares himſelf a Frenchman ; in 


one Confeſſion he is in-Drink, in the other ſober? 
Now, my Lord, I ſay, what Proof is here? Here 
then the Foundation of the Treaſon fails : For the 
Indictment is, That he being a Subject of the King of 


England, levies War. Now, my Lord, if this 


given to theſe Confeſſions; 
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Quality he not proved, all the reſt of the Indick- 
ment falls to the Ground: For it is impoſſible for 
him to commit Treaſon, where he is not a Sub- 
ject; becauſe there can be no Violation of Allegi- 
ance. So that if he be a Frenchman, as he decla- 
red before the Juſtices, he cannot be guilty of 
Treaſon. So that here they have fail'd in the Foun- 
dation of all ; that is, to prove him a Subject of 
England. And becauſe they affirm him to be ſo, 
it lies on thoſe that affirm it, ro prove it. Bur, 


perhaps, now they will ſay, that theſe little Confeſ- 


ſions of his will throw the Burden of Proof on him. 


By no Means; when here is a ſtronger Preſumpti- 


on on the other Side, a meer extrajudicial Saying 
to Seamen, that he is an /ri/man, cannot ballance 


his Confeſſion examined before the Juſtices, where- 


in he ſays he is a Frenchman z and ſo can never 
throw the Burden of Proof on him. Therefore 
it lies on them that aſſert this, to prove it. But, 
my Lord, tho' it doth not lie on him, yet we will 
prove him to be a Frenchman, and born at Martc- 
nico, by thoſe that were at the Chriſtening of him, 
and have known him from Time to Time ever ſince. 
And becauſe they ſay, he can ſpeak Engliſb, if you 
pleaſe to examine him, you ſhall hear him ſpeak 
natural French ; ſo that that cannot prove him to 
be a natural Ib man. 0 

Mr. Phipps. Such a Saying of a Foreigner will 
be of no great Weight; becauſe, if a Man go into 


a foreign Country, he may ſay he is that Country- 


man to get the more Favour. oy 
L. C. J. What, to hang himſelf? - * 

. Mr. Phipps. No, my Lord, a Man that comes 
into a ſtrange Country, may very well think he 
ſhall find better Uſage; by pretending to be of 
that Country, than by owning himſelf to be a Fo- 
reigner. But we will prove Vaughan to be a French- 
man. Call Robert French. (Then Robert French 
was ſworn.) Mr. French, Pray give the Court and 


Jury an Account, whether you know Mr. Vaugban, 


the Priſoner at the Bar, and how long you have 
known him, and what Countryman you take him 
to be, and the Reaſon why. . . 

Rob. French. T have known him this fourteen 
Years. 5 - 
Mr. Phipps. Where did you ſee him then ? 

Rob. French. I ſaw him in Saint Chriftophers. 

Mr. Phipps. Pray give an Account how you 
came to know him. | Sg 

Rob. French. About ſixteen Years ago I was at 
Mouni-Surat, and I came to St. Chriſtophers, and 


there I chanc'd to come into Engliſh Ground, a- 
mong the Factors; and ſo they brought me to the 


French Ground; and coming there, I was in Com- 
pany with ſeveral others that Night, and it hap- 
pened I was told there was one Mr. Yaughan there; 
and I coming acquainted with him, he ſhew'd me 
this Youth (he was a Youth then :) He told me 
he was his Son, and recommended him to me, be- 
cauſe he look'd on me to be a Man in Truſt and 
Buſineſs. | 


Mr. Phipps. From that Time what has he been 


reputed ? 


Rob. French. A Sea-faring Man. 

Mr. Phipps. But what Countryman? 

Rob. French. To be born in Martenico. 

Mr. Phipps. In whoſe Dominions is that? 


| Rob. French. In the French King's Dominion. 
Mr. J. Turton. What Occaſion had you to diſ- 
courſe of the Place of his Birth ?. 
Rob. French, Becauſe his Father was look'd up- 


| Mr. 


on to be a Frenchman. | 
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Mr. J. Turton. His Father was a Frenchman ? 

Rob, French. Yes, my Lord, and lived at Mar- 
_ 'Cowper. How old might he be at thatTime? 

Rob. French. About fifteen or ſixteen. 

Mr. Cowper. How came you to be talking of his 
Birth, and with whom ? 


| Rob. French. One that was talking with me, 


told me, his Name was Vaughan, and that he was 
born there. 

Mr. Cooper. What introduc'd this Diſcourſe ? 
How came he to tell you this, that he was born 
in that Place? 

Rob. French. His Father told me ſo. 

Mr. Cowper. You were talking of one Vaughan 


of his Name: How many were in Company when 
there was this Talk? 


Rob. French. There were many of them. 
Mr. Cowper. Name them. 


Rob. French. It is ſo long ago I cannot remem- | 


ber them. 
Mr. Cowper. Name as many as you can of them, 


as many as you do remember. 


Rob. French. One Mr. 3 a Factor. 


Mr. Cowper. Who elſe? 

Rob. French. Several others. 

Mr. Cowper. You named one Vaughan before. 

Rob. French. Yes, I did. 

Mr. Cowper. But you had forgot him how. 

Rob. French. No, there was one Vaughan. 

L. C. J. Were there any more? 
Rob. French. Yes, there was; I remember the 
Company that went along with me, 

L. C. J. Who were they? 

Rob. French. There were ſeveral Paſſengers that 


| went over with me. 


I. C. J. How came you to talk of this Man' 8 
Nativity? 


Rob. French. Becauſe his Father ſaid, he had not 
been out of the Iſland in twenty Years ; 3 (at which 


the People laughed.) 


Mr. Cowper. What Place was this Diſcourſe 
in? 

Rob. French. At St. Chriſtophers. 

Mr. Cowper. How did his Father's ſaying, he 
had not been out of that Ifland in twenty Years, 
prove his Son was born there ? | 

Rob. French. Becauſe he recommended him to 
me as a Sea-faring.Man. 

Mr. Cowper. What is that a Reaſon of ? What 
is that to his ons, oi at Martenic ? 

Mr. J Turton. What Countryman are you? ? 

Rob. French. I am an Iriſhman born. 

L. C. J, His Father acknowledg*d himſelf to 
be an Iriſoman born; Did he not? 

Rob. French. No, my Lord, he did not ſay where 
he was born: I do not know. 

Mr. J. Turton. Have you continu'd any Ac- 
quaintance with Mr. Vaughan fince ? How long 
did you ſtay at St. Chriſtophers? 

Rob. French. I ſtay*d but four and twenty Hours, 
to take in Water. 

L. C. J. How long was it t aſter this, before you 
law this Gentleman, Captain Vaughan ? 

' Rob. French, I never ſaw him ſince, till I faw him 
in London. (Then the People laugb'd.) 

L. C. J. Pray Gentlemen have Patience. How 
do you know now that this is the ſame Man, that 


you ſaw fourteen Years ago? For there muſt be a 


great Alteration in a Man in fourteen Years Time, 


from what was at that Joy being but fifteen 


Years of Ape, 
Vol. V. 
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Rob. French. I believe in my Conſcience this is 


the Man. 


L. C. J. Can you take it upon your Oath he is 
the Man? 
Mr. Bar. Pois. In what Language had you this 


| Diſcourſe ? 


L. C. J. How long were you in Compan wich 
him and his F ! 4 TY 

Rob. French. I believe five or ſix Hours. : 

Mr. Bar. Powis. In what Language was this Diſ- 
courſe with his Father ? 

Rob. French. My Lord; he ſpoke Engliſh, a Sort 
of broken Engliſh. | 

I. C. J. Where do you live your ſelf? 

Rob. French. I live in Ireland. 

L. C. J. How long have you lived there? ? 

Rob. French. Nine or Ten Years. 

L. C. J. Whereabout in Ireland ? 

Rob. French. In Connaught. 

L. C. J. Nine or Ten Years? 

Rob. French. Yes my Lord. 

Dr. Littleton. Did not Captain Vaugban, nor his 
Father ſpeak 1ri/h to you in that ſix Hours? 

Rob. French. No, my Lord. | 

Mr. Juſtice Turton. How long have you been in 
England? 

Rob. French. Not above two Months. 

Mr. Juſtice Turton. Did you hear of Captain 
Vaughan being to be try*d ? | 

Rob. French, No, my Lord. 

Mr. Juſtice Turton. How did he come to hear of 


you then? 


Rob. French. I heard he was in Town. | 
L. C. J. It is a ſtrange Thing; you have a moſt 
admirable Memory, and Captain Vaugban has as 
good a Memory as you; that you ſhouldnever have 
any Intercourſe for fourteen Years, and yet ſhould 
remember one another after ſo long a Time. It is a 
wonderful Thing too, that when he could not 


know you were in Town, yet he ſhould call you a 


Witneſs on his Behalf ; ſure he muſt have the Spirit 
of Prophecy. 

Rob. French. He did not ſend to meat all. 

L. C. J. How did you come to be here then? 

Rob. French. ] will tell you. It was my Cuſtom 
always to go and ſee Priſoners, and J heard there 
were Priſoners in Newgate ; fol went to Newgate, 
and I met with one Dwall ; and I ask*d him of 
another Gentleman that was there; and I went 
to the other Side by Chance, and I met with Cap- 
tain Vaughan. 

L. C. J. What was thy Deſign? Why didſt thou 
viſit Newgate ? 

Rob. French. Becauſe it was my Cuſtom, becauſe 
it was an Act of Charity. 

L. C. J. Did you go to Newgate out of Charity? ? 

Rob. French. I went to ſee my Friend, and carri- 
ed a Letter to him. I went out of Charity. 

Mr. Phipps. You were in the e/t-1ndies, upon the 


French Ground; don't they ſpeak Engliſb on the 


French Ground, and French on the Engli/6 Ground? 

Rob. French. Yes. 

Mr. Cowper. So they do here. Did you ever 
ſee Captain Vaughan before chat Time? | 

Rob. French, No. 

Mr. Yhitaker. Did you viſit lately any other 
Priſoners in Newgate, beſides Captain Vaughan ? 
Rob. French, Yes. 

Mr. Whitaker. Givg their Names. 
Rob. French. I havebvißted Mr. Noland, and avs 


ther Gentleman that is with him; and I went into 


the Houſe and drank with him there. 


E 2 Mr. 
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Mr. Whitaker. What is that other Gentleman's 
Name? Tb 

Rob. French. I do not remember his Name at 
preſent ; but he is a Companion of Mr. Noland's. 


Mr. J/hitaker. Do you know him if you lee 


wn! N 
Rob. French. I, I would. 
L. C. J. Treby. How long 
England! 
Rob. French. But two Months. 
L. C. J. Treby. Have you uſually viſited Priſo- 
ners in former Years ? | | 


have you been in 


Rob. French. My Lord, where-ever I have been, 


it was my Cuſtom to do ſo. 

I. C. J. Treby. But how doth it conſiſt, that 
you, who are an Lriſßman, ſhould come hither to 
viſit Priſoners in Næugate? 


Rob. French, I can prove under my Lord-Mayor 


of Dublin's Hand, that I came here upon Buſineſs 3 
and I went to the Priſon to viſit the Priſoners for 
Ty ok, and did beſtow it according as I was 
able. 

L. C. J. You had beſt ſtay there, and not go 
away; for we may have Occaſion to ask you ſome 
Queſtions. | 

Mr. Cowper. Do you not uſe, out of Charity, to 
be Evidence for them ? | 

Rob. French. No, never before in my Life. 

Mr. Whitaker, What other Priſons have you vi- 
ſited, beſides Newgate ? 

Rob. French. I did viſit none. 

L. C. J. Treby. Had you no Charity for other 

Priſons ? | 
Mr. Bar. Powis. When you ſo viſit Priſons, on 
what Account is it ? Is it to give ghoſtly Advice? 

Rob. French. Upon a charitable Account, my 
Lord. 

L. C. J. Ghoſtly Advice is Charity. 

Mr. Phipps. Where is Mr. Lefleur ? (He did not 

appear.) Call Mr. Gold, (who appear'd.) 


9 of Arr. That Man is attainted, but pardon- 


Mr. Pbipps. Mr. Gold, how long have you 
known Captain Vaugban? | 
Mr. Gold. I never knew Mr. Vaughan, before I 
ſaw him in the Marſbalſea. 
. Mr. Phipps. Is Monſieur Lefleur here? Is Mr. 
| "Deherty here? (Mr. Deherty appeared and was 
feoorn.) | Ex 
Mr. Phipps. Do you know Mr. Vaughan, the 
Priſoner at the Bar ? 8 
Mr. Debert 5. Yes. bt 
Mr. Phipps. How long have you known him ? 
Mr. Deberty. Five Years. 


Mr. Phipps. What has he been reputed all along, 


ſince you have known him? 
Mr. Deherty. A Frenchman. 
Mr. Phipps. Did you know him in France ? 
Mir. Deberty, Yes, and he was reputed a French- 
man there. 5 | 
Mr. Juſtice Turton. What Occaſion had you 
to enquire into that, the Place of his Nativity ? 
. Mr. Deberty. I did not enquire at all; but one 
that was his Servant, was my Comrade a great 
while, | | 
Mr. Phipps. Now we will prove where he was 
chriſtened, by one that was at his Chriſtening. 
Mr. Daſcine. (He appear d, and ſtood up, being 


feworn, and ſpoke in French to the Court, pretending 


be could not ſpeak Engliſh.) | 
IL. C. J. If he cannot ſpeak Eng, there mult 
be an Interpreter, 5 


Thomas Williams, a Factor in Martenico. 


1 


Nr. Sol. Gen. They muſt find an Interpreter, he 
is their Witnels. Tv 


Then a Perſon in Court ſtood up, and told the Cour! 
he could ſpeak Engliſh as well as he ; that he had 
been a Bailiff *s Follower for ſeveral Years. 


L. C. J. You can ſpeak Engliſh, can you not ? 
Mr. Daſcine. I will ſpeak as well as I can. 

King's Meſſenger. I am a Meſſenger to the King, 
Do you know me? | 

Mr. Daſcine. Yes. 

L. C. J. Prithee ſpeak Engliſh. T7 
Mr. Daſcine. As well as I can, my Lord, I will 
ſpeak. | -— om. | 

Mr. Phipps. Are you ſworn ? 

Mr. Daſcine. Yes, my Lord. | 

Mr. Phipps. Do you know Captain Yaughan ? 

Mr. Daſcine. In 1669, I was in St. Chriſtopbers; 
I went from Roan, and from thence I went with 
Hats and Cloth to Crebecł, and had a Letter to one 
And af- 


ter I had done, as I was coming away, Mr. Willi- 


ams deſired me to go to a Chriſtening, a Mile and 


half from Port- Royal. He told me, there was one 
Mr. Vaughan had a Plantation there, and deſired 
him to be Godfather. And about two Days after, 
I went from Port- Royal to St. Chriſtophers again, and 
I came to Roan again in a Ship called St. Zoſeph. 
So in 1677, I went to St. Chriſtophers again, and 
from thenceto Martenico, to Mr. Williams; I asked 
him, what is become of that young Man we were 
at the Chriſtening, and ſo he ſhewed me him that 
is here (pointing to the Priſoner.) 

L. C. J. That was in 1677 ? 

Mr. Daſcine. In 1677. So I came from Port- 
Royal ; I went to St. Chriſtophers, and ſo took Sail, 
and came to France again. And 13 Years ago 
went to St. Chriſtophers again, and to Mountſerat, 
and Martenico; and ſo when I was at Martenico, 
and asked Mr. Williams of this young Man, that I 
was at his Chriſtening, and he ſaid, he is at ſuc 
an Houſe, and I ſaw him there. 4 

L. C. J. Thirteen Vears ago. | 

Mr. Daſcine. And we went and drank Punch to- 
gether, and I came back for Roan. | 

L. C. J. When did you ſee him ſince that? 

Mr. Daſcine. Never till I ſaw him here a Priſo- 


L. C. J. How do you know he is the Man? 
Mr. Daſcine. He has a Bruiſe in his Side. 
Mr. Phipps. What was the Gentleman's Name, 
at the Chriſtening of whoſe Child you were? 
Mr. Daſcine. Thomas Vaughan. 
Mr. Phipps. What was the Child's Name ? 


Mr. Daſcine. Thomas Vaughan. 


Mr. Phipps. When you went the next Time to 
Martenico, did Mr. Williams, you ſpeak of, that 
was the Godfather, preſent this Perſon, Captain 
Vaughan, to you, as the Man who was then chri- 
ſtene d? | 

Mr. Daſcine. Yes, the next Time. 

Mr. Phipps. Now, is Captain Vaughan, that ſtands 
at the Bar, that very Gentleman? | 

Mr. Daſcine. I am ſure it is he. | 

L. C. J. You ſay this Meeting was about 1669? 
Mr. Daſcine. Yes. | 

Mr. Sol. Gen. Pray what was the Reaſon you were 
ſo inquiſitive to know what became of that Perſon 
that was chriſtened when you was there ? 

Mr. Daſcine. Becauſe I being at the Chriſtening, 
Iask'd him how the Child did? | | 

| | L. C. J. 


8 


1696. 
1 C. J. How came you to take ſuch extraor- 

dinary Obſervation of that Child? Was he ſuch 

2 remarkable Child ? | 

Dr. Newton. Where were you born? 

Mr. Daſcine. In France. 

Mr. Whitaker. What are you ? 

Mr. Daſcine. A Barber by Trade. 

L. C. J. What Employment have you? 

Mr. Daſcine. An Officer in the Marſbal's Court 


ſometimes. 8 : 
Mr. Juſtice Turton. What was this Man's Fa- 


ther, what Sort of Man was he? ä 


Mr. Daſcine. A tall Man. | 
Mr. ans Powtrs. What was his Father's Name? 


Mr. Daſcine. Thomas Vaughan. 


Mr. Juſtice Turton. Was his Father living when 


you was there the ſecond Time? 
Mr. Daſcine. The laſt Time I was there I did 
not ſee his Father, but I ſaw his Father the ſecond 


Mr. Juſtice Turion. But you ſaw Mr. Williams, 


his Godfather. 
Mr. Daſcine. Yes. 
Mr. Phipps. Call Simon Danneaun. 


Jo. Vaughan. \ My Lord, he is ſick, and not 


able to come out of his Bed. 


Mr. Phipps. Call Francis Harvey. (Who was 


worn.) | 
Mr. Phipps. Do you know Captain Vaughan * 
Francis Harvey. Sir, in the Year 1693, I was 


in France, with one Captain Bontee, who was ta- 
ken Priſoner in Auguſt the ſame Year; and my 


Captain he had the Liberty to go up to Paris 
with a Guard, for his Pleaſure, and to learn the 
Speech. And, as it happened, we came to lodge 
in a Street, called Dolphin-ſtreet, at the Sign of the 


Cron; and there was ſome Gentlemen that were 


there to learn the Speech, that were my Country- 
men ; and there was a young Man there, and 
he was acquainted over the Way, where this Gen- 


tleman, Captain Yaughan, lodged ; he lodged at 
his Aunt's, that ſold Silks; her Name was Ma- 


dam Wotton ; I ſaw this Gentleman there; I am 
ſure it is he; and with that I came acquainted 
with him, as well as the reſt. 

Mr. Phipps. What was he reputed there ? 

Fr. Harvey. A Captain of a Ship. 

Mr. Phipps. What did he go for there? A 
Frenchman, or an Engliſhman, or an Iriſhman ? 

Fr. Harvey. He went for a Frenchman, as I 
heard; one Time his Aunt, ſhe ſaid, that he was 


born in the Weſt-Indies, at Martenico, and that he 


was her Siſter's Son, that lived in Martenico. 
Mr. Sol. Gen. You ſay he was a Captain of a 


Ship ; what Ship? 


Fr. Harvey. That J cannot tell. 
Mr. Sol. Gen. When was that? 
Fr. Harvey. In 1693. 5 
Mr. Phipps. Is Mr. Lefleur here? | 
Cl. of Arr, He is a Priſoner in the Savoy; he 
was taken in the ſame Ship with Mr. Vaughan. 
Mr. Phipps. It is reaſonable he ſhould have 


been here, to give an Account of the Priſoner. 
L. C. J. Then they ſhould have taken care to 


have had him here. 


2 Have you any more Wit- 
neſles ? | 


Mr. Sol. Gen. I think we have given ſufficient 


Evidence that he is an Jriſbman: But now we 
ſhall ſhew you, that all your Witneſſes have gi- 
ven a very extravagant Evidence to prove that he 
is a Frenchman, All he hoped for was, that the 


| Proſecutors for the King could not be able to 
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prove him an Iriſhman ; he believed there were 


but three Men could prove him ſo ; that was Da- 
vid Creagh and two more; and ſo he writes to 
David Creagh, and tells him, That his Life was in 


his Power, and be hoped be and the other two would 


not diſcover it. This David Creagh was his Neigh- 
bour in Ireland; we will call him to prove that 
Capt. Vaughan was born at Galloway in Ireland. 


Mr. Whitaker. And here is his Letter under 


his Hand. 


corn.) 
Mr. Cowper. I deſire, before he give his Evi- 


Bring David Creagh. . (Who was 


dence, he may look upon thoſe that have given 


Evidence about the Priſoner, one by one. (Then 
he loo d upon Robert French.) Mr. Creagh, do 
you know him. | 3 
Dav. Creagh. No. (Then he looked upon the reſt.) 
Mr. Cowper. Have you had any of theſe Men 
come to you on a Meſſage ? | 
D. Creagh. No, Sir. 2 


Mr. Sol. Gen. Do you know Thomas Vaughan, the 


Priſoner at the Bar. 
D. Creagh. Yes, I do. 
Mr. Sol. Gen. How long have you known him? 
D. Creagh. About two Years. 


Mr. Sol. Gen. Was that your firſt Acquaintance 


with him? 

D. Creagh. Yes. | | 

Mr. Sol. Gen. What Place was he born at, as 
you have heard? kT EC 

D. Creagh. At Galloway in Ireland. 

Mr. Sol. Gen. From hn did you heat it? 

D. Creagh. From all Perſons that I have heard 
ſpeak of him. 
Mr. Sol. Gen. Did he ever own to you that he 
was born there? | | | 

D. Creagh. Yes, oftentimes in my Company. 
Mr. Sol. Gen. Did you ever receive a Letter 
from him about your giving Evidence in this 
Matter? POE TU FOR SOON 
D. Creagb. Yes, Sir. 


Mr. Sol. Gen. Do you know this Letter ? (Which | 


was ſhewn him. 
D. Creagh. Yes, Sir. Nn 
Nr. Sol. Gen. Do you know his Hand? 
D. Creagh. Yes, I partly know it. 
Mr. Whitaker. Did you ever ſee him write? 
v4 D. Creagh. This is the Letter I received from 
im. 18 


D. Creagb. I cannot ſwear it; but I believe it 
is his Hand. 
Mr. Phipps. Have you ſeen him write; 


D. Creagh. I have ſeen him write ſeveral Times. 


L. C. J. Do you believe it is his Hand? 
D. Creagb. Yes, my Lord, but I cannot ſwear 


it. | a 
[Then the Letter was read.] 


To Mr. David Creagh, in Newgate, Theſe. 


Mr. Creagh, | | 5 
1 Have 2 Aſſurance that Mr. Whitaker bas 
no Witneſs to prove me a Subje of England, 
but bo and two more, which I am glad of with all 
my Heart: I hope I may have none againſt me that 
wiſh me worſe than you and Capt. Etherington. 1f 
Mr. Whitaker has not fworn- you vet, I hope you 


-> 


L. C. J. Read it. Do you think it is his Hand? 


will not appear againſt me. I declare, if I bad 


more than my Life, I would lay it in your. Hand. 


T am like to be ſent to Newgate this Day, and it 
is like you and ſome more will be ſent here, that we 


may 


. . ˙- ²— 


30 
may not talk together. The Dutch Dogs took from 
me Eleven hundred Dollars in Money, which certainly 


troubles me more than the Thoughts of Death, which 1 


value not a Straw ; but I hope in four or five Days 
to be ſupplied. I fear they will keep me doſe. 1 
have all the\Liberty imaginable here to write, and my 
Friends fuffexed to ſee me. I can ſay nothing that 
is comfortable, but that J am very well in Health, 
and nothing concerned, if my Money come in time. 


Friday Morning. T. Vaughan. 


Mr. Phipps. Is that Letter proved? That is 


not to the Purpoſe ; nor of any Weight, conſi- 


dering who proves It. 5 
L. C. J. No, that none could prove him a Sub- 
ject, but he and two more ? 7 
Mr. Sol. Gen. We will produce only one Wit- 
neſs more. Call Mr. Fo. Rivet. The Court being 
informed by ſome Gentlemen then on the Bench, 


that there was a Gentleman then in Court, one 


Mr. Rivet, who being of Galloway, could proba- 
bly give ſome Account of the Priſoner; he was 


immediately called, and required to depoſe what 
he knew. | | 


Jo. Rivet. My Lord, I am forry I am called, 


where Life is concerned, when I came hither only 


out of Curioſity ; but the Service I owe to this 
Government, obliges me to ſpeak what I know, 
now I am called to it. (Then he was ſworn.) | 


Mr. Sol. Gen. Do you know the Priſoner at the 
Bar? What Countryman is he? 


Jo. Rivet. IJ have known him a great many 
Years; we were Children together in the fame 
Town; we liv'd in Galloway in Iręlaud. I knew 
his Father, and Mother, and Brothers, and Si- 
ſters; and I remember him a Child, as long as 1 
can remember any thing, I cannot determine to 
a certain Number of Years ; and I remember him 
not only a School-boy, but alſo an Apprentice to 
one Mr. Coleman. And I wonder very much at 
what Mr. French fays, for by the Name and Place of 
his Birth, he muſt have ſworn what he knows to 
be otherwiſe; for the French's are a Family in 
Galloway ; his Father was an honeſt Gentleman, 
and went over into Ireland in the Rebellion in 
1641. and he there married a Woman, a Native 
of Galloway, and had ſeveral Children, one of 
which, in the latter End of King Charles's Reign, 


turned Papiſt, and I believe the Grief for it ha- 


ſten'd his Father's Death. I own Part of the E- 
vidence may be true, about his being in the Weſt- 
Indies; but his Mother, I believe, was never ou 
of Ireland in her Life. | 1 

Dr. Oldiſo. What was his Father's Name? 

Jo. Rivet. John. Ee. | 

L. C. J. You ſay, you knew this very Gentle- 
man an Apprentice to one Tho. Coleman at Gal- 
loway.. | as 

2 Rivet, I did ſo, my Lord. | 

L. C. J. How long is it ſince you ſaw him? 


J. Rivet. I cannot be poſitive, I think at the 
Reduction of Galloway in 1691. I cannot ſay whe- 


ther at or after; but I ſaw him about that Time, 
and knew him, and have known him from a 
Child ; I knew him a School-boy, ard knew his 


Brothers. | 
Mr. Juſtice Turion. What Year did you know 


him firſt ? 
J. Rivet. J dare not be poſitive; I remember 


him particularly well. 


I. C. J. Are you ſure chis is the Man? 
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J. Rivet. I know him as well as any Face I 
ever ſaw. I came accidentally into Court out 
of Curioſity ; and one that knew me, that was 
of Galloway, gave Account to the King's Counſel, 
and fo I am called to give Evidence. : 

L. C. J. Do you know this Robert French? 
F. Rivet. I cannot ſay I know him, for I ſee him 
but in the dark; it Ifaw him in a better Light, 


it may be I may. (Then Robert French was ſet 


up for Mr. Rivet to ſee him.) I think I recollect 
the Face, I am not certain. ; | 

L. C. J. Do you know this Gentleman ? 

Rob. French. No, my Lord. 

L. C. J. Where did you lives 

Rob. French. In Connaugbt. . 
L. C. J. Did you know John Vaughan of Gal. 
loways | OR 

Rob. French. T have heard of him, my Lord. 

Mr. Baron Potis. What Trade was the Pri- 
ſoner's Father? | 

Jo. Rivet. He had the Market ſeveral Years ; 
he lived very well, and kept a Publick Houſe ia 
the Town. | »» 5 

Mr. Phipps. Did you know any c bo. 
Vaughan 0 this? 5 : _ 12 

Rob. French. No, not in Galloway. 


Jo. Rivet. This may be a Confirmation of what 
Ifay; if it be the ſame Gentleman, his Hair is 


reddith. 

L. C. J. Pull off his Peruke. (7/bich was done.) 
T. Yaughan. My Hair is not red. 

L. C. J. How are his Eye-brows? 

T. Vaughan, A dark brown, m y Lord, the 
ſame as my Wig. |, | 


Mr. Baron Pos. Let Some-body look on i | 


more particularly. (Then an Officer tock a Candle, 


and look*d on his Head, but it was ſhaved ſo cloſe, th 
Colour could not be diſcerned,) 4 ſo cloſe, the 


Mr, Phipps. We can give an Anſwer to this, 
my Lord; we ſhall prove that there was one 
John Vaughan at Galloway, and he had a Son Wo- 
mas, that died ten Years ago, As for Mr. Rivet, 
he is a mere Stranger to us, we know nothing of 


him; and, by what I can perceive, he comes in 
as a Volunteer, not ſubpena'd by either Side. 


And for Mr. Creagh, we ſhall ſhew he is not to 
be credited in any thing; for we ſhall prove him 
guilty of Felony, and that he ſwore, that if his 
Brother would not ſupply him with Money, he 
would ſwear Treaſon againft him, and ſhop him 


in Newgate, and that he ſhould not come out till 


he came upon a Sledge; and if ſo, there is No- 
body furely can believe he will ſtick at Perjury or 
Forgery, or any thing elſe which may be for his 
Advantage. Call Mr. Chriſtopher Creagh. (Who 
was ſworn.) | 

Mr. Pbippl. Pray do you know David Creagh ? 

C. Creagh. Yes. 2 
Mx Phipps. Is he any Relation to you? 

C. Creagb. Yes, he is my Brother. | 

Mr. Phipps. Give the Court and the Jury an 
Account what you know of your Brother. | 
N C. Ns It is unnatural Thing to come on 
this Occaſion, and I am ſorry I call 
this Account. a 
David Creagh. Speak what you have to ſay? 
Mr. Phipps. What do you know of er. 
whether you have not found him guilty of ſtealing 
any thing ? 

C. Creagh. My Lord, I am upon my Oath, 1 
have known ſomething; of it, he has ſtollen ſome 
Gold from me. . ä 
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are to anſwer to what you know of his Reputa- 
— in general, and of his Way of Living. 

C. Creagh. His Reputation has been but very 
fender, I am very ſorry for it; ſeveral in the 
Court can give Account of it, as well as I. He 


ſerved a Relation of his in Nerocaſtle; he ſerved 
there ſome Time, and came to Town, and came 


to me, and depended upon me, and I ſubſiſted 


him; and he took an Opportunity one Day, when 

I and my Wife were gone abroad, and No-body 
at home but the Maid, and went up Stairs, 
where my Wife's Room is, and there being a 
Saſh-window, he opens it, and took out of my 
Wife's Cloſet ſeveral Pieces of Gold. 

L. C. J. How did you know that he did it ? 

C. Creagb. I found it out afterwards; he was my 
Brother, and therefore I did not proſecute him. 
] did not know he had] it, till afterwards, that I 
found to whom he had diſpoſed of the Gold. 1 
inquired who was in the Houſe, and thought the 
Maid had it; and ſhe ſaid none had been there 
but my Brother ; and he at laſt owned the Fact, 
and I had it again. | 8 

L. C. J. Have you any more to ſay of your 
Brother? | | | | 

Mr. Phipps. 
againſt you? 

T. Vaughan, Or me? 3 8 ; 

C. Creagh. He has been confined in Newgate 
eighteen Months, and I ſubſiſted him in Charity; 
I allowed him all along; and he has been 
ſending to me by ſeveral Meſſages, that if I ſub- 
fiſted him not with more Money. than I did allow 
him, he would ſwear me into a Plot. 

I. C. J. Did he tell you fo? 

C. Creagh. No, but he has ſent me Word ſo. 

L. C. J. Is the Man here that he ſent this Word 
by ? 

2 Creagh. Yes, the Man is here. 

Mr. Phipps. Let him ſtand up. 

L. C. J. Where do you live? | 

C. Creagh. In Watling-ftreet; Tam a Merchant; 
I declare it is not in Favour or Aﬀection, but on- 
ly in Conſcience, that I declare this. 

D. Creagh. This is only to hinder me from gi- 
ving my Evidence againſt a Merchant that I have 
taken up. Gs 1 | 

T. Vaughan. What Character had he in Spain? 


: [Then David Creagh ſpoke, but was not beard.) 


Did he ever threaten to ſwear 


- 


L. C. J. What do you ſay of the Gold? 

C. Creagb. He had it, my Lord. 

D. Creagh. Why did you not proſecute me 
then, if I had ir? 3 | | 

IL. C. J. You are not ſure he took the Gold. 
C. Creagh. I was ſo ſure he had it, becauſe I 

had it from him again by another Hand. 

IL. C. J. Did he tell you fo, that he had it? 
C. Creagb. No, but I had a Letter about it. 
L. C. J. Where is that Letter? 

C. Creagh. I have it not here. 
L. C. J. Give not an Evidence of a Letter, 
= without the Letter were here; it ought to have 
been produced. in 
5 Mr. Phipps. Call Chriſtopber Heyden. (He was 
orn.) Do you give the Court an Account what 
2 gp has ſaid to you of ſwearing againſt 
any Body. | 155 | 
C. Heyden. Several Times, when my. Maſter 
has ſent me to him, to pay him Five Shillings 


L. C. J. You pretend to be ſo very nice; you 


: cauſe he ſhould not hear 
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a Week, or Five and Six-pence a Week, to ſub- 
ſiſt him. 5 : 

Dr. 0/4;/þ. Who are you Servant to? 

C. Creagh. He is my Servant. | 

C. Heyden. This David Creagh has often told 
me, that I ſhould tell his Brother, that if he 
would not ſupply him with more Money, he 
would ſwear againſt him. When I came to the 
Se/ſions-Houſe, when the Pirates were tried the 
firſt Time, Iwas going thro? the Bail-dock, where 
this David Creagh called to me; and I aſked him 
what he did there? He ſaid he was to be Evidence 
againſt Captain Vaughan. No certainly, ſaid I, 
you do not know him, do-you? Says he, Here's 
the Thing, it had been better for me that I had 
been an Evidence againſt him before this; - and I 
am forced to be an Evidence againſt him, to ſave 


my ſelf: And he bid me tell his Brother, God 


damn his Soul to all Eternity, if he did not ſend 
him Supply that Day, he would have him in New- 
gate, and that he ſhould noticome out again, till 
he came out upon a Sledge? 

L. C. J. Did he ſay ſos 
C. Heyden. Les, my Lord. J xs 

D. 5 How long is it agon, Mr. Heyden? 
C. Heyden. It was the Day the Pirates were 
tried; more than that, here was Mr. 7/roth's 
Man was with me at the ſame Time; and be- 
what you ſaid, you took 
me to the Door. 54369 "Fe | 

Mr. Phipps. Is Daniel Bryan here? (He appear- 
ed and was fworn, | | 

Daniel Bryan. I was ſubpena'd here for I know 


not what; for I know not Captain Vaughan. 


Mr. Phipps. Give me Leave to aſk you a Que- 
ſtion : Do you know, or have heard of David 
Creagh ? LOSE E! 33 VL | ” 

Daniel Bryan. Yes, Sir, 

Mr. Phipps. Will you give an Account of what 
he has ſaid of ſwearing againſt any Body - 
Daniel Bryan. He has threaten'd his Brother 
ſeveral Times, that if he would not ſend him Re- 
lief, he would bring him in for ſomething, and 
would inform againſt him. FTE 
5 Mr. Phipps. Did he ſay he would ſwear againſt 

um! 8 f 

Daniel Bryan. He did ſay he would inform a- 
gainſt him. 

Mr. Pbipps. What did you hear him ſay of 
ſwearing againſt any one? 1 

Daniel Bryan. He ſaid, he had rather others 
ſhould periſh, than himſelf. 0 

Mr. M bitater. This Man was condemned for the 
ſame Crime. | 

Mr. Phipps. Mr. Vaughan, have you any other 
Witneſſes? Call Creighton. (Who was ſworn.) 
What Countryman are you ? 

Creighton. A Connaught Man, I was born in 
Galloway; I believe Mr. Rivet knows me. 

Mr. Phipps. Did you know one Jobn Vaugban, 


? 
Creighton. I knew him very well. 
Mr. Phipps. Do you know the Priſoner at the 
Bar? | | 
Creighton. No. | 
Mr. Phipps. Do you remember, that that Jobn 
Vaughan had a Son Thomas, and what became of 
him? | 
_ Creighton. Yes, he had a Son Thomas; but I un- 
derſtood that he went ſomewhere into the Country, 
and there died ; and it was ſpread all about the 


Town. 
Mr. 
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Mr. Pbipps. Do you know what he died of ? 
' Creighton, ] cannot tell, Y 
L. C. J. How long ago did he die? 
Creighton, About ten Years ago. I knew all 
the Brothers, | 
Mr. Phipps. Did you know that Thomas 
' Vaughan ? | : | | 
Creighton. I knew him very well. 8 
Mr. Phipps, Is that Gentleman, the Priſoner, 
he? | . | | 
| Creighton, No. # 15 | 
Mr. Phipps, Do you believe that is not the 
Man? . 
Creighton, I believe not. 
Mr. Phipps. Did you ever 
Thomas Vaughan ? | 
Creighton, No. | | 
Mr. Juſtice. Turton, Had not John Vaughan a 
Son Apprentice at Galloway to one Thomas Cole- 
mans | » 
. Creighton, No, as I know of. 


know any other 


Mr. Juſtice Turton. How old was that Son, 


Thomas Vaughan, when you knew him ? i 
_ Creighton. I was born at the next Door to that 
Thomas Vaughan that was reputed to be dead. 
Mr. Juſtice Turion, Was not that Thomas 
Vaughan Apprentice to Mr. Coleman ? | 
Creighton, I cannot certainly tell, | 
Mr. Juſtice Turton. How old was that Thomas 
Vaughan when he went away from Galloway * 
Creighton, I cannot tell. 
Mr. Juſtice Turton. What is your own Age? 
Creighton, My Age is about Five and Twenty. 
L. C. J. You have not ſeen him in Ten Years? 
Creigbion. No, my Lord, 
IL. C. J. Can you take it upon your Oath, this 
is not the Man you ſaw ten Years ago, that Thomas 
Vaughan that you knew? e . 
Creighton, Yes, of Lord. = LOT : 
L. C. J. How old was he when you were ac- 
quainted with him ? | 


Creighton, I cannot tell certainly; I believe he 


might be about fifteen, + | 

C. J. How long is that ſince? 

P Ten Years. 
L. C. J. What is your Name? 

Creighton, Creighton. 8 

Mr. Cowper, Lou ſay you knew him ten Years 
ago; pray what Sort of Perſon was he, and how 
did he differ from this Man ? : 

Creighton, He was better ſet, and not quite ſo 
tall as this Man, and full of the Small-Pox; he 
was the quarrelſomeſt Boy in the whole Town. 

Mr. Sol. Gen, You ſay he was not quite ſo tall as 
this Man, | 
_ -» Creighton, No, he was not quite ſo tall, 

Mr. Sol. Gen, Do you think he might not grow 
fince? This was ten Years ago, when he was but 
fifteen Years old. | 


Mr. Cowper, You knew him at F ifteen; how 


_ had you known him ? 
reighton, From my Infancy, till he departed 
the Town, 1 4 
Mr. Cowper, During all that Time, what Em- 
7 was he in? Tell ſome Circumſtances. 
reigbton. I think this Vaughan went to one 
Mr. Ruſſel's School. 
Mr. Cowper, What to do? | 
Creighton, To learn to write and read. 
Mr. Cowper, And was he not an Apprentice in 
that Time ? | 
Creighton, I cannot tell. 
>* 4 I 


Mr. Cowper. Were you acquainted with him ? 
Creighton. Yes. ay | 
L. C. J. You lived next Door to him, ſure you 
muſt be acquainted with him? | 
Creighton, He was a fighting Boy, for I remem- 
ber he did once thraſh my Coat ſoundly. | 
L. C. J. Where do you live naw ? 
Creighton. At the Caſtle and Falcon in Alder ſgate- 
reet. 
p L. C. J. What Trade are you? 
Creighton. A Shoemaker. 
Mr. Baron Powis, How 
here ? | 
' Creighton. This ten Years. | 
Mr. Baron Potis. What did that Thomas 
Vaughan die of, that you ſay was dead before 
you came away, as it was-reported yp and down ? 
Creighton. I cannot tell, . 
Mr. Cowper. Juſt now you ſaid he went away 
from Galloway, and it was reported there that he 
was dead ten Years ago; now you lay you have 
been in England ten Years. 5 | 
_ Creighton, I came into England about ten Years | 
ago. . | 
Nr. Cooper. Did you hear it at Galloway before 
you came away ? | 45 
Creighton. I heard it at Galloway before I came 
to London; and there are many can teſtify that 
there was a Report that he was dea. | 
Mr. Juſtice Turton. How long was he gone 
from Galloway before you came aw aß? 
; Creighton, I cannot ſay to an Hour; I heard he 
was dead. FL I | 
ee, C. J. Well, well, he went away from Gal. 
ay. | | - | = 
Mr. Juſtice Turion. Have you not heen here 
twelve Years? 15751 Me) 
| Creighton, I think not; I came a little before 
the Revolution. | 
Mr. Juſtice Turton, That is eight Years ago: 
Juſt now you ſaid you had been here ten Years. 


long have you lived 


Mr. Phipps. Call Jobn Kine. (Who ws ſcvorn.) 3 . 
Jobn Kine, did ſeoorn.) 5 


you know one Jobn Vaughan in 
Gallotway? "ey . 
John Kine. Yes, I lived with him. 
Mr. Phipps. What Children had he ? 
John Kine. Four Sons. | 
Mr. Phipps. Had he any one of thoſe Sons that 
was named Thomas? 
John Kine, Not of thoſe four. 
Mr. Phipps. Had he a Son Thomas? 
Jobn Kine. Yes, he had; he died about ten 
or eleven Years old of the Small-Pox. 
Mr. Phipps. You ſay you lived with this John 


| Paughan ; look upon the Priſoner at the Bar, is 


he any of thoſe Sons ? ; ; 
Jobn Kine. No, Sir, I never ſaw this Man till 
now. | | | 
Mr. Phipps. How long did you live with him ? 
John Kine, About eight or nine Tears. | 
Mr. Phipps. But how long have you been come 
away from him? | 
John Kine. About ten Years. : 
Mr. Juſtice Turion. How well do theſe tw 
Witnefles agree together? The other ſaid he 
died at Fifteen, and was pitted with the Small- 
Pox; this Man fays he died at Ten, and of the 
Small- Pox. 5 
L. C. J. Where do you live now? 
7: Kine. I live in the City. | 
IL. C. J. How long have you lived there? 
John Kine. Twelve Years. 


oF 


: I. C. J. 


. * 8 How long was this Thomas Vaughan 
ore 


d cad b ITE 
| "Fohn Kine. Really I cannot be poſitive, I be- 


Matter that touches me ſo near. 


you came hither? 


lieve about eight or nine Years. 


L. C. J. Did Thomas Vaughan die of the Small- 


Pox ? 


John Kine. Yes. | 

L. C. J. That you are ſure of? | 

Jobn Kine. J am ſure that was the Diſeaſe he 
died of? | fg 

L. C. J. You know him well, I believe. 


John Kine. Yes, my Lord. 3 

L. C. J. How old was he when he died? 

John Kine. A bout ten Years. 

L. C. J. Where was he buried? 

Jobn Kine. At Galloway. | 
Mr. Juſtice Turton. Why does not the Officer 


take Care? There is one talking with the Wit- 


neſs. Can you now reconcile your Evidence ? 
(To the Priſoner's Counſel.) 

L. C. J. Have you any more Witneſſes ? 

Mr. Phipps. No, my Lord. 

Mr. Juſtice Turton. What were the Names of 
all the Sons? | 

John Kine. The eldeſt was John Vaughan, the 
other William Vaughan, another Edward Vaughan, 
and another James Vaughan ; that was all that he 


had alive. 
Mr. Whitaker. There is never a Thomas Vaughan 


among theſe. ; 
Mr. Cowper. Thomas died up and down in ſeve- 


ral Places. 

Mr. Phipps. Mr. Rivet, do you know the Sons 
of that John Vaughan? 

Mr. Rivet. He had all theſe Sons, John, William, 
Thomas, and James. He ſpeaks of a Son Edward; 
I cannot exactly remember whether there was ſuch 
a Son or no; tho? I have a rude Idea of it, but 
am not certain. I knew this Thomas, I went to 
School with him, and I ſaw him in the Year 1691. 
about the Surrender of Galloway. i 

Juryman. Is that Man at the Bar the ſame Tho- 
mas Vaughan ? | 

Mr. Rivet. I am poſitive of that. | 

L. C. J. You ſaw him at the Surrender of Gal- 
loway ? | | 

Mr. R:vet. I did; it was about that Time. 

Thomas Vaughan. I am a Subject of the moſt 
Chriſtian King; and I defire, though I ſpeak 
Engliſh, that I may be examined in French, in a 
And you may 
fee by my Commiſſion, my Lord, that I am a 


Frenchman , which I deſire may be read. £5 


L. C. J. We fhall not trouble you with that. 

Thomas YVarghan. I can ſhew you my Commiſſion, 
wherein the King, my Maſter, declares me to be 
a Subject of France. | | 

Dr. Oldiſb. Mr. Vaughan, I think, you need not 
trouble the Court to read the Commiſſion ; the 
Commiſſion is the ſame as for all other Subjects of 
the French King, wherein he is look'd upon as a 
natural-born Subject of France; and fo he owns 
himſelf upon his Examination before the Judge of 


the Admiralty. 


IL. C. J. Have you any more to ſay ? As to the 
Examination, who can prove that? 
Mr. Cawley. I can prove that, my Lord. (Mr. 
Cawley was ſworn.) | | 
L. C. J. Is that Thomas Vaugban's Examination? 
Mr. Cawley, Yes, my Lord, it is ſigned b 
him, and taken before Sir Charles Hedges the 2 «6h 
of July, 1695, Jo 33 : 
Vol. V. 


fir High Treaſon on the High Seas. 


L. C. J. Read it. Then Mr. Cawley read the 
Examination of Thomas Vaughan. 
The 27th of July, 1695. 


Oficium Domini contra Thomas Vaughan, 


Capuem Navicule, The Loyal Clencarty. 


The Examination of Thomas V. aughan, late 


Commander of the Ship, the Loyal 
 Clencarty, aged Twenty-ſix Years, ta- 
ken before the Right Worſhipful Sir 

Charles Hedges, Kt. Judge of the High 

Court of Admiralty of England. 


HIS Examinate ſaithb, That he was born at 

Martenico within the Dominions of the French 
King, and is his Subject; but refuſes to anſwer of cuba: 
Parents he was born: That he came laſt from thence 
about four Years ago as Commander of a Ship called 
the Hare, which had been before taken from the 
Engliſh, and came in ber to Nantz in France, and 
hath ever ſince been in France, or cruiſing in French 
Ships : That he hath been a Commander ever ſince 
he was ſixteen Tears of Age, and hath commanded 


ſeveral French Privateers, and was Commander of 
4 Privateer of St. Malo, called the Granada, of 


36 Guns, which about two Years ago took the Dia- 
mond; and the Examinate was never till now ta- 
ken. Being asked, Whether he ever lived in Eng- 
land, or in Ireland? he refuſes o anfiver. Being 


 asked, Whether be knew any thing of the taking and 


carrying off a Cuſtom-houſe Boat from the Downs to 
Bulloigne? Or, Whether be was then in London, 
or did give Directions to any Perſons, or knew of 
her being carried off ? be anſewered nothing, but 
ſaid, That if any Perſon would prove it againſt him, 
he was preſent to anſwer it: But ſaith, That in France 
he heard of her being brought to Bulloigne 3 and he the 

Examinate bought her at Bulloigne of the Men that 
carried her away, and that ſhe coſt bim goo and odd 
Livres, and was then called the Elizabeth and Anne, 
or Michael and Anne; but «which doth not remember: 
That he the Examinate till hath the ſaid Veſſel at 
Bulloigne ; That be cannot tell the- Names of the 
Perſons he bought her of, and that took ber away, 
but believes they had a Commiſſion : That ſomething 
above three Meets ago the Examinate went with a 
Commiſſion from the French Ring on board a Two- 
and-twenty-Oar Barge, called the Loyal Clencarty, 
then at Bulloigne, as Commander thereef ; and on 
Monday laſt was a Fortnight *vas taken by the Co- 
ventry Man of War at the Buoy in the Gunfleet; 

and that the Commander of the Coventry took away 
this Examinate's Commiſſion. Being asked, Upon 


what Deſign he came out . with the Barge ? replied, _ 


That it was not to take the Air; That the Barge 
formerly belonged to the Lord Danby, and was taken 
by a French Privateer about a Year ago ; That before 
he came out, he met with two Engliſh Seamen upon 
the Court of Guards at Bulloigne, who told the Exa- 
minate, that they bad been taken Priſoners, and the 
Examinate took them in upon Charity; and after- 
wards met another Engliſhman, who told the Exa- 
minate, that be had been taken in Land- Service, 
and believes it was before Fort Kenoque; and be 
ſaid Perſon ſitting upon a Stone at 8 and 
not knowing what to do with himſelf, the Examinate 
took him on board for Charity, and deſigned to put the 
ſaid three Perſons aſhore in England. uy, asked, 


Whether he did not put in a Claim for the ſaid Cu- 
F ſtom-houſe 


1 


the Loyal Clencarty, with divers other Perſons on 
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ſlom-houſe Boat, by Reaſon of her Captain? Or, 
I hether the Perſons that tock her had any Commiſſion 


from Vim he the Examinate anſwered, That they 


that look her, muſt anſever for what they did, and 
he muſt anſwer for his Actions only. 


Eodem die Capt' 
coram me, 
C. Hedges. 


Thomas Vaughan. 


L. C. J. Mr. Vaughan, have you any more to 
ſay? 5 
Tho. Vaughan. It is very hard Circumſtances 
I am under; if an Engliſhman was in France, 
under the Straights that I am here, it would 
be very hard for him to prove himſelf an 
Engliſhman. 

L. C. J. You have had a very fair Trial, and 


you ſhall have Juſtice, be it for you, or againſt 


you. 


me Right. 

L. C. J. Gentlemen of the Jury, The Priſoner 
at the Bar, Thomas Vaughan, ſtands indicted for 
High Treaſon, for adhering to the King's Ene- 
mies, viz, That he put himſelf as a Soldier in 
the Service of the French King, in a Veſlel called 


board her, that were Subjects to the French King, 
and Enemies ro the King of England, with a De- 
ſign to burn the King's, and his Subjects Ships; 
and for that Purpoſe went in that Ship. That 
the Priſoner was on board the Ship, and with 
ſuch a Deſign, is proved, without all Contra- 
diction, by ſeveral Witneſſes that have been pro- 
duced; that is, that the Two-and-twenty-Oar 
Barge, which is the ſame called the Loyal Clen- 
carty, lay hovering about the Buoy in the Nore ; 
thoſe Men in the Coventry imagined they had 
ſome Deſign of Miſchief to the Ships, and they 
made after him with the Coventry. It was ap- 


prehended by Captain Vaughan, and his Crew, 


that the Covextry would be too hard for them, and 
ſo they did lubmit, and were taken. And be- 
ing examined on what Account he came on 
our Coaſts, it is confeſs'd by him, That he 
came with a Deſign to burn our Ships. You 
may obſerve what Sort of Men were aboard. 
You have heard it proved to you, that Crit- 
tenden, the Marſhal of Dover, entered thoſe Per- 
lons taken aboard the Freach Veſſel, of what Na- 
tion, and what Quality they were; and there 
were about a Dozen of theſe Frenchmen, for they 
were entered as ſuch. Now, for a Subject of 
England to join with the King's Enemies, in 


Purſuit of a Deſign to burn or take any of the 


King's, or his Subjects Ships, that is an Adhe- 


rence to the King's Enemies. - But it appears, 
not only that Captain Yaughan was in their Com- 
pany, but that he was their Commander; which 
commanding the Veſſel, on board which were 
French Subjects, Enemies of the King and the 
Kingdom of England, is High Treaſon, and the 
particular Fact of Treaſon for which he is indict- 


ed. And it appears that he had a Commiſſion 


from the French King to command this Veſſel, the 
Loyal Clencarty. | 
Now the Priſoner having this Commiſſion to 
be Commander of this Veſſel, though they who 
ſerved under him were not native Frenchmen, but 
other Foreigners, yet their ſubjecting themſelves 


Thomas Vaughan. J hope your Lordſhip will do 


to him, acting by Virtue or Colour of that Com- 
miſſion, makes them to be the French King's 
Subjects, during their Continuance in that Ser- 
vice; for otherwiſe all Prizes, which they ſhould 
take, would make them to be Pirates; which 
none will pretend to maintain, when they acted 
by a Commiſſion from a Sovereign Prince, that 
was an Enemy. And if they ſhall cruize upon 
our Coaſts with a Delign to take, or deſtroy any 
of the King's, or his ua Ships, they are 


Enemies, tho' they were the Subjects of a Prince 


or State in Amity with the King of England. But 


at this Time there is no Neceſſity of entring upon 


this Queſtion, becauſe it is proved that divers, 
who were on board this Veſſel, were Frenchmen ; 
the joining with whom, in Proſecution of ſuch a 
Deſign, is that kind of High Treaſon, of ad- 
hering to the King's Enemies. So that if Cap- 


tain Vaughan was a Subject of England, he is pro- 


ved guilty of High Treaſon, it you believe the 
Evidence. | I 1 
But now it is inſiſted on by Mr. /aughan and his 
Counſel, that though he was exerciſing Hoſtility 
againſt the King of England, and deſigning Miſchief 
to his Subjects; yet, ſays he, I was not a Subject 
of England, J was born a Subject to the French 
King. If that be true, then he is not guilty of 
High Treaſon ; he is an Enemy, but not a Trai- 
tor: And that is the Point you are now to con- 


ſider of, whether he be a Subject of England or 


Frances | | | 

Now as to that, he being taken under ſuch Cir- 
cumſtances, and ſpeaking Engliſh, it is reaſonable 
to be preſumed that he is a Subject of Exgland, 
unleſs he proves the contrary. But then you have 
heard by ſeveral of the Witneſſes, that when he 
was at firſt taken, he acknowledged himſelf to be 
an Iriſoman; and he did not only acknowledge it 
to them that aſſiſted in apprehending him, bur be- 
ing carried to Dover, when the Marſhal entered 
him in his Book as a Priſoner, he entered him not 


was an Iriſhman. It may be, he did not conſider 
the Conſequence of it; for the next Day he was 


carried before the Mayor of Dover, and then ha- 
ving conſidered better of it, that it was not for 


his Intereſt to acknowledge himſelf an 1ri/hman, 
he ſaid he was born a Subject to the French King, 
and at Martenico. There were Scotchmen and 1riſh- 
men taken at the ſame Time, and they were enter- 


ed as of the Nation they belonged to, and fo were 


divers entered as Frenchmen. So that unleſs he 


hath given ſufficient Evidence to the contrary, 
this is ſufficient to induce you to believe him an 


Iriſhman born. | | 
But he has endeavoured to take off this Evi- 
dence that hath been given. Firſt, he ſays, it 
was when he was in Drink, that he did confeſs him- 
ſelf to be an {ri/hman ; but when he was ſober, he 
faid he was a Frenchman. 
calls a Witneſs, whoſe Name is Rovert French, to 
give an Account of him. And French ſays, that 


about fourteen Years ago he was at St. Chriſto- 


phers, on French Ground, and he did then ſee this 
Thomas Vaughan; he did take him then to be about 
the Age of Fifteen. He ſays h 
four and twenty Hours, and that he was in the 
Company of this Vaughan and his Father about five 
or ſix Hours. He ſays, his Father told him at that 
Time, that this young Man, who was then about 
fifteen Years of Age, was born at Martenico. . He 
ſays farther, that his Father did recommend this 


Son 


ay*d there about 


_—. * 
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as a Frenchman, but he declared at that Time he © 


And beſides that, he ; 
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Son to him to be a Sea-faring Man, being the Em- 
ployment he intended him for ; and he 1s ſure this 
is the Man. This Robert French was ask'd, whe- 
ther he ever ſaw this Yanghan from the Time he 
firſt ſaw him at St. Chriſtophers until this Time: He 
Jays he never ſaw him ſince that Time, till about 
two Months ago. He gives you this Account how 


he came to meet with him: He ſays he came to 


Town; and being a charitable Man, he uſed 0 


viſit the Priſons ; and he came to Newgate to one 


Noland ; and there he ſaw Captain Vaughan ; and 


though he had not ſeen him tor fourteen Years be- 


fore, yet he knew him again, and is poſitive that 


he is the ſame Perſon, 
Another ſwears he knew the Priſoner about five 
Years, and he was reputed a Frenchman. 
There has beenanother Witneſs produced, which 
is that Daſcine, who came up as a Frenchman, and 
' talked French, pretending he could not ſpeak Eng- 
lib ; but on Examination it was diſcovered that 
he had an Employment in England, and was a Bai- 


liff's Follower ; and it appears he can ſpeak Eng- 


liſh very, well ; and notwithſtanding his Pretence, 


has given his Evidence in Eugliſb. And he tells you, 


That he, about the Year 1669, did go to St. Chri- 
ſtophers, and afterwards to Martenico ; and there 
he went to one Williams, who had a Friend whoſe 


Name was Vaughan, at whoſe Houſe there was a 


Chriſtening to be of his Son, to whom Williams was 
to be Godfather ; and this Witneſs was carried thi- 
ther, and the Child was chriſten'd Thomas. He 
tells you he went over again to St. Chriſtophers, and 


to Martenico, in the Year 1677, and that then he 


enquired for this Child, and did ſee him. Then he 
ſays, after that he went over again to St. Chriſto- 
pbers, and to Martenico, about thirteen Years 0 
and then ſaw him again; and, I think, never ſaw 
him ſince until very lately; and this Priſoner, he 
undertakes to tell you, - is the very Perſon. 

But then one Harvey tells you he ſaw him in 
France, in the Year 1693, and there he was taken 
to be a Frenchman, and he lived with a Woman 
that ſold Silk, that ſaid he was her Nephew, her 
Siſter's Son; and that he was born at Martenico. 
This is the Evidence he gives you to induce you 
to believe he is a Frenchman. 7 T; 3s: 

Now in the firſt Place, before I open the Evi- 
dence in Anſwer to it, I deſire you to obſerve the 


Weight and Import of this Evidence that hath been 


produced by the Priſoner. Firſt, for this French, 
that ſays he ſaw Captain Vaughan fourteen Years 
ago, when he was about fifteen Years of Age; he 
had no former Acquaintance with him; ſtay'd in 
his Company but fix Hours; and came away with- 
in four and twenty Hours after his Arrival; and 
never ſaw him again in fourteen - Years: It is a 


ſtrange Thing that he ſhould know him again ſo 


well as to be poſitive that he is the ſame Perſon 
for in fourteen Years there is a great Alteration in 
a Man : For a Man that has known one at the Age 


of fifteen, and not ſeen him in fourteen Years after; 


though before he was very well acquainted: with 
him, cannot ſo eaſily know him again. But how- 
ever he is poſitive, upon his Oath, that he is the 
lame Perſon that he ſaw at Martenico. | 

Then as for Daſcine, you may conſider him, that 
he ſhould take Notice of a little Child that he ſaw 
chriſten'd ſeveral Years before; and that he ſhould 
now remember him when he had not ſeen him in 
thirteen Tears; ſure he had a great Liking to this 


Child, that when he went to Martenico, many 


Years after, he ſhould be ſo inquiſitive after him? 
OL. V. I | 


4 


be miſtaken. | 
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I muſt leave theſe Things to you to conſider of: 
That he might have an Aunt in France, that is ve- 
ry poſſible too. | + 6 i tes 
But now conſider how this Evidence hath been 
endeavoured to be anſwered ; two Witneſſes have 
been produced to contradict that which they have 
fworn : The firſt is David Creagb, who tells you 
he has known the Priſoner for two Years; and ſays 
he was always reputed to be an /ri/5man, and born 
in Galloway : He has often diſcourſed with him 
about his Country, and he told him that he was an 
Triſoman, and born at Galloway. Then you hear 
what a Letter 1s produced, writ to Creagh, when 
he was to come upon his Trial; he mentions what 
his Defence was, and that it was impoſſible that 


any could do him any harm but he and two more. 
Creagh ſwears it is his Hand; that he hath ſeen . 


him write, and he believes it is his Hand. 

Then there is a Gentleman, Mr. Rivet, that 
came here by chance, who is a Galloway Man; he 
faith he knew the Priſoner's Father, who was re- 
puted to .. about the Time of the Re- 
bellion in Trelanmu, in 1641. and lived at Galloway; 
and that this Priſoner, Mr. Vaugban, was his Son, 
and he knew him ofa Child ; was well acquainted 
with him; Iiv*d hard by him; remembers him an 
Apprentice in Galloway, and tells you to whom; 
and ſays he is ſure this is the very Man ; and that 
he ſaw the Priſoner in 1691, about the Time of 
the Reduction of Galloway ; and he is confident 


that the Priſoner is the Son of Jahn Vaughan, at 


Galloway ; and he gives you a particular Account. 
of him and his Family, viz. of the Reputation and 


Manner of living of his Father; and what other 


Brothers he had: So that there is no Objection 
againſt his Credit; and it is hard to believe, ſince 
he is ſo poſitive and circumſtantial, that he can 

But the Priſoner and his Counſel have endea- 
vour'd to anſwer all this Evidence; and firſt they 
have called Creagh's Brother to prove that he is an 
ill Man; for that he came into this Town where 
his Brother lives, who ſubſiſted him and took him 


into his Houſe z and one Day, when he and his 


Wife went abroad, he made bold with ſome of his 
Money ; but they thought the Maid-had it, and 
he charg'd her with it; but to his Satisfaction, it 
did afterwards appear that David had it. 
Then there is another, Chriſtopher Heyden, Chri- 


ſtopher Creagb's Servant, who fays, he heard D. 


Creagh ſay he was forc'd to be an Evidence againſt 
Vaughan to fave himſelf; and that he uſed to 
threaten his Brother, that if he would not give 
him more Money he would ſwear againſt him. 
Bryan faith much to the ſame purpoſe. Theſe are 


produced to take off the Credit of D. Creagh's 


Teſtimony³) ,. 24. iS 
But then, Gentlemen, as to the Place of the Pri- 
ſoner's Birth; two other Witneſſes are produc'd 
to give you Satisfaction that this Captain Vaughan 
was not the Son of that Mr. Vaugban of Galloway, 
whoſe Evidence I will open to you, and then you 
will ſee how coherent they are in their Teſtimony. 
The firſt is Creigbion, a Shoemaker; he ſays he 


knew Thomas Vaughan, the Son of Jobn Vaughan of 


Galloway, about ten Years ſince; he was 4 Galls- 
way Man bred, and lived the next Door to Jobn 
Vaughan that had a Son Thomas. He ſays he has 
been here about ten Years'in England. He ſays he 


thinks that Thomas Vaughan, the Son of Foby 


Vaughan, was about the Age of fifteen Tears; but 
that this Priſoner is not he 3 for that Thomas 
| „„ Vaughan 


— — — un . 


Vaughan was disfigured with the Small- pox; he re- 
membered him well, he had Reaſon for it; for he 
once baſted him ſoundly ; and that he went away 
from Galloway when he was about fifteen Years of 
Age, and was reported to be dead; and if it were 
ſo, this Priſoner cannot be the Perſon. : 

The other Witneſs is as poſitive as Creighton 3 
for he ſaith, he knew this John Vaughan of Gallo- 


day, and his Son Thomas; and that Thomas Vaughan, 
Son of Jobn Vaughan, died about ten Years-ſince of 
the Small-pox. So that they have found two 750. 


mas Vaughans : One tells you of one that was fit- 
teen Years old, and was disfigur*d with the Small- 
pox 3 and the other tells you of Thomas Vaughan, 


' who died of the Small-pox when he was ten Years 


of Age. 1 : 

| You are therefore to conſider the Evidence on 
both Sides. The Queſtion principally is, Whe- 
ther the Priſoner be a Subject of the King of Eng- 
land, If you are fatisfied that he is not an Engliſb 
Subject, but a Frenchman,, then he is not guilty 
of this High Treaſon; but if you are ſatisfied, by 
the Series of the whole Evidence, that he is an 
Triſhman, and that he had a Commiſſion from the 


French King; and that he cruized upon our Engliſb 


Coaſts, in Company with the King's Enemies, 
with a Deſign to take, burn, or deſtroy any of the 
King's or his Subjects Ships, you are to find him 


_ guilty of the High Treaſon whereof he ſtands in- 


dicted; otherwiſe you are to acquit him. | 
Cl. of Arr. Swear an Officer to keep the Jury; 
(which was done.) : | 


After a ſhort Stay, the Fury returned into Court, 
and gave in their Verdict. 


Cl. of Arr. Gentlemen, anſwer to your Names, 
E. Leeds. : | | 
Mr. Leeds. Here. | 
Cryer. Vous avez, and ſo of the reſt. 


Cl. of Arr. Gentlemen, are you all agreed of | 
your Verdict ? | N 


Jury, Lee. 

Cl. of Arr. Who ſhall ſay for you? 

Fury. Our Foreman. FLY: 

Cl. of Arr. Thomas Vaughan, hold up thy Hand. 
(Which he did.) Look upon the Priſoner. How 
lay you, is he guilty of the High Treaſon whereof 
he ſtands indicted, or not guilty ? 

Foreman. Guilty. 


Cl. of Arr. What Goods or Chattels, Lands, or 


Tenements had he at the Time of the Treaſon 


cotnmitted ? | 

Foreman. None to our Knowledge. | 

Cl. of Arr. Then hearken to your Verdict as the 
Court hath recorded it: You ſay that Thomas 
Vaughan is guilty of the High Treaſon whereof he 
{tands indicted ; but that he had no Goods or 
Chattels, Lands or Tenements at the Time of the 
High Treaſon committed, or at any Time ſince, 


to your Knowledge; and ſo yqu ſay all. 


Jury. Yes. 

_ Tho. Vaughan. My Lord, let me beg one Favour, 
that I may be uſed like a Gentleman; that I may 
be ſent to a Chamber, and not to a Dungeon; and 
that my Friends may come to me. | 
I. C. J. Captain Vaughan, they ſay you once 
made an Eſcape, and therefore the Keeper muſt 
keep you with Humanity, but with all Secu— 
rity. W 
2 Vaughan. I deſire I may be kept like a Chri- 

lan. ; 15 
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L. C. J. The Keeper muſt do his Duty. 

Cl. of Arr. Thomas Vaughan, hold up thy Hand. 
(Vpich he did.) Thou ſtandeſt convicted of High 
Treaſon againſt our Sovereign Lord the King ; 
What haſt thou to ſay for thy ſelf why Judgment 
ſhall not paſs againſt thee to die according to the 


Law ? | 


_ Tho. Vaughan. I am altogether a Stranger to 


the Law, my Lord; I refer my ſelf to my Coun- 
ſel. | 
L. C. J. Well, then you refer your ſelf to your 
Counſel. You have had a fair Trial, and have no 
Reaſon to complain of it : If your Counſel have 
any Thing to ſay in arreſt of Judgment, they ſhall 
be heard. 

Mr. Phipps. My Lord, the Indictment has two 
Sorts of Treaſon laid in it; the one for adhering 
to the King's Enemies, the other levying of War; 
and with Submiſſion, I take it, that the firſt is 
not well laid; for it ſays that the Priſoner did ad- 
here to the King's Enemies, bur ſays not againſt 
the King. Now every Body knows that the 


French King is in War, not only with Exgland, 


but Holland, and Spain, and the Emperor: But if 
a Man join with the French againſt any of them, 
he adheres to the King's Enemies; and yet it 
cannot be ſaid to be againſt the King; therefore 
they ought to have laid it, that he did adhere to 
the King's Enemies contra Dominum Regem ; it 
muſt be aiding and comforting them againſt the 
King that makes the Treaſon. | 

L. C. J. It does fay lo. | | 

Mr. Phipps. No, my Lord, it only ſays that 
Captain Yaughandid adhere tothe King's Enemies, 
and does not ſay it was againſt the King „and if 
that be Treaſon, is what we deſire to bon, | 

L. C. J. If he adhere to the King's Enemies, it 
mult be againſt the King, though he aſſiſt them 
only againft the King's Allies; for thereby the 
King's Enemies may be more encouraged and ena- 
bled to do Miſchief or Damage to te Kite Sup- 
poſe you aſſiſt the French King againſt the King of 
Spain, that is now in Alliance and League with 
the King of England, and the French in actual En- 


mity; that is to adhere to the King's Enemies 


againſt the King. 138 | 
Mr. Phipps. Would that be Treaſon, my Lord? 
L. C. J. Yes certainly; though that is not a 
Point in this Caſe, and ſo not neceſſary to be de- 
termined now ; for the Act of Parliament of 25 
of E. 3. defines Treaſon in adhering to the King's 


Enemies, and expreſſes the Overt- Act in giving 


them Aid or Comfort; it is ſufficient to alledge 
the Treaſon in the Words of the Statute, adhering 
to the King's Enemies. An Overt-Act alledgeq, 
ſnews it to be againſt the King; and in Purſuance 
of that Adherence, he did ſo and ſo : He was a 
Captain and Soldier in the Ship; did join with the 
King's Enemies, Sc. with a Deſign to deſtroy 
the King's and his Subjects Ships; ſurely that is 
moſt manifeſtly an Adherence to the King's Ene- 
mies againft the King. AIG HY | 

Mr. Phipps. Fhe Gratis: if it were alledged 
ſufficiently, would not help it; for if there can be 
an adhering to the King's Enemies that is not 
Treaſon, they ought to alledge ſuch adhering as 
is Treaſon; and if the Treaſon it ſelf is not well 
alledged, the Overt-Act will not help it. 

L. C. J. There is an Overt- Act to ſhew it to be 

againſt the King. Ir is faid all along, he being in 
this Veſſel Clencarty, cum diverſis Subditis, | 


Mr, 
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Mr. Phipps. But then that Overt- Act is not well 
alledged; for 'tis ſaid only he went a cruizing; 
whereas c e 
commit ſome Acts of Hoſtility, and attempted to 
take ſome of the King's Ships; for cruizing alone 
cannot be an Overt-Act; for he might be cruizing 
to ſecure the French Merchant-Ships from being 


taken, for many other Purpoſes, which will not 


be an Gvert-Act of Treaſon. c | 
L. C. J. I beg your Pardon. Suppoſe the French 
King, with Forces, ſhould come to Dunkirk with 
a Deſign to invade England; if any one ſhould 


| {end him Victuals, or give him Intelligence, or 


by any other Way contribute to their Aſſiſtance, 
it would be High Treaſon in adhering to the 
King's Enemies. ns | 
Mr. Phipps. If the French King had deſign'd an 
Invaſion upon England, and Captain Vaughan had 


| . aſſiſted in his Veſſel in forwarding the Invaſion, 


it would have been Treaſon ; but. here is nothing 
mentioned hut Cruizing. . I 

L. C. J. Cruizing about the Coaſts of England 
with a Deſign to deſtroy the King's Ships. 

Mr. Phipps. That Deſign ought to be made ap- 
pear by ſome Act of Hoſtility ; for in the Caſe of 
Burton and Bradſhaw, and others, which my Lord 
Cote cites, the agreeing to riſe and pull down In- 
cloſures, and meeting and providing Arms for 
that Purpoſe, is agreed not to be levying of War; 


and they were indicted for conſpiring to levy War, 


upon the Statute of Queen Eliz. And in this Caſe, 
here being only a Conſpiring, and nothing attemp- 
ed, it can be no more Treaſon than it was in that 
Caſe. 

L. C. J. When Men form themſelves into a Bo- 
dy, and march Rank and File with Weapons Of- 
fenſive and Defenſive, this 1s levying of War with 


open Force, if the Deſign be publick. Do er 


think when a Ship is armed with Guns, c. doth 
appear on the Coaſt, watching an Opportunity to 


burn the King's Ships in the Harbour; and their 
Deſign be known, and one goes to them, and aids 
and aſſiſts them; that this is not an adhering to 


the King's Enemies? Here are two Indictments, 
one for levying War, and the other for adhering 


: to the King's Enemies ; but the adhering to the 


King's Enemies is principally infiſted on; and 
there muſt be an actual War proved upon the Per- 
ſon indicted in the one, yet need not be proved in 


the other Caſe. 


Mr. Phipps. The fame certainly is neceſſary in 
one as well as the other; for barely adhering to 
the King's Enemies is not Treaſon ; but there 
muſt be an actual Aiding and Comforting them; 


and a meer Intention to aſſiſt the King's Enemies, is 
not an Adherence within the Statute of 25 Ed. 3. 


L. C. J. If there be not High Treaſon in the 
Act alledged ; that is, if it do not make out an 


| Adherence to the King's Enemies, then your Ob- 


jection would hold good. 

Mr. Phipps. The going to cruize, my Lord, 
does not make out an Adherence tothe King's Ene- 
mies; for his Cruizing might be for other Purpo- 
les as well as to take the King's Ships; and your 
Lordſhip will intend the beſt in favour of Life. 

Mr. Whitaker. To burn the King's Ships. 

L. C. J. Treby. The Indictment is Jaid for ad- 
hering to, and comforting and aiding the King's 


Enemies. You would take that to be capable to be 
_ conſtrued adhering to the King's Enemies in other 


Reſpects; but I take it to be a reaſonable Conſtru- 
ction of the Indictment, to be adhering to the 


hey ought to have alledged that he did 


King's Enemies in their Enmity. What is the Du- 
ty of every Subject? It is to fight with, ſubdue, 
and weaken the King's Enemies: And contrary 
to this, if he confederate with, and ſtrengthen the 
King's Enemies, he exprefly contradicts this Duty 
of his Allegiance, and is guilty of this Treaſon of 
adhering to them. But then you ſay here is no aid- 
ing, unleſs there were ſomething done, ſome Act 
of Hoſtility. Now here is going aboard with an 
Intention to do ſuch Acts; and is not that com- 
forting and aiding? Certainly it is. Is not the 
French King comforted and aided, when he has got 
ſo many Engliſh Subjects to go a. Cruizing upon 


our Ships? Suppoſe they man his whole Fleet, or 


a conſiderable Part of it; 1s not that aiding? If 
they go and enter themſelves into a Regiment, liſt 
themſelves and march, though they do not come 
to a Battel ; this is helping and encouraging; ſuch 
Things give the Enemy Patt and Courage to go 
on with the War; or elſe, it may be, the French 
King would come to good Terms of Peace. It is 
certainly aiding and comforting of them, to go 
and accept a Commiſſion, and enter into their 
Ships of War, and liſt themſelves, and go out in 


order to deſtroy their Fellow-Subjects, and ruin 
the King's Ships; theſe are Actings of an hoſtile 


Nature. And if this be not adhering, Sc. it may as 


well be ſaid, That if the ſame Perſons had made 


an Attack upon our Ships, and miſcarried in it, 
that had not been ſo neither; becauſe that in an 
unproſperous Attempt there is nothing done that 
gives Aid or Comfort to the Enemy. And after 
this kind of Reaſoning, they will not be guilty, 
till they have Succeſs ; and if they have Soccets 
enough, it will be too late to queſtion them. 
Mr. Phipps. Intending to levy War is not FTrea- 
ſon, unleſs a War be actually levied. 71 
I. C. J. Treby. Is it not actual levying of War, 


if they actually provide Arms, and levy Men, and 
in a Warlike Manner ſet out and cruize, and come 


with a Deſign to deſtroy our Ships? 


: " - 


Mr. Phipps. It would not be an actual levying of 


Way, unleſs they commit ſome Act of Hoſtility. 
IL. C. J. Yes, indeed, the going on Board, and 
being in a Poſture to attack the King's Ships. As 
to the Fault you find with the Indictment ; there 
is a Fault, but not in Point of Law; they might 


have laid it more generally, ſo as to have given 


more Evidence, 
Mr. Baron Powis. However, it is well enough. 
But for you to ſay, becauſe they did not actual- 
ly fight, it is not a levying of War; Is it not 
plain what they did intend ? That they came with 
that Intention, that they came in that Poſture, 


that they came armed, and had Guns, and Blun- 


derbuſſes, and ſurrounded the Ship twice; they 
came with an armed Force; that is a ſtrong Evi- 
dence of the Deſign. MOT Gr ns Op 5 
L. C. J. You would make no Act to be aiding 
and ine, „„ 
Mr. Phipps. Then ary am in your Lordſhip's 
Judgment, whether the Statute of 28 of Hen. Sth, 
by which Captain Vaughan is tried, is in force, and 
be not repealed by the firſt and ſecond of Philip 
and Mary, which faith, That all Trials, in'Cafes 
of Treaſon, ſhall be at the Common Law, Now 
by the Common Law before the Statute 28 Hen. 
8th, Treaſon done upon the Sea, was tried be- 
fore the Admiral, or his Lieutenant, and my 
Lord Coke, in the 12 Rep. in the Caſe of the Admi- 
ralty, faith the Juriſdiction of the Admiralty is 


by the Common Law. By the Statute 33 m"—_ th, 


* 


Treaſon confeſſed before three of the Privy-Coun- 
cil might be tried in a foreign County, but chat 
Statute is repealed by the Statute 1 and 2 of Philip 
and Mary; for by the Statute 33 Hen. 8. c. 4. 
Treaſon committed in Wales, might be tried in 
what County the King would aſſign; bur ſince 
the Statute of Philip and Mary, it mult be in the 
proper County 3 ſo that we are in your Lordſhip's 
Judgment, whether the Statute of 28 Hen. 8. be 
in Force; and whether, ſince the Statute of 1 
and 2 Philip and Mary, Treaſons done upon the 
Sea, ought not to be tried before the Admirals, or 
anciently at the Common Law ? 

L. C. J. This is Treaſon by the Common 


Law, and the Trial is by the Method of the Com- 


mon Law. | | 
Mr. Phipps. *Tis true that my Lord Cote, and 


other Authorities ſay, that the Statute 35 H. 8. 


for try ing Treaſons committed beyond Sea, is 
not repealed by the Statute of 1 and 2 Philip and 
Mary; but they do not ſay that this Statute is not 
repealed by the Statute of Philip and Mary ; and 
the Books being ſilent in this, is the Reaſon why 
I propoſe this Queſtion for your Lordſhip's Judg- 
ment. | 

L. C. J. It is no more a Queſtion than the Tri- 
als of foreign Treaſon, and then the Determina- 
tion of the Trials upon the 35th determines the 
Queſtion upon this, 

Dr. Oldiſb. We muſt have two Witneſſes by the 
Rules of the Civil Law; an extrajudicial Saying 
of a Party may be retracted by them at any Time, 


that is the Civil Law, and ſo there can be but one 
_ Witneſs. 


L. C. J. That is not the Law of England. | 

Dr. Oldiſp. I do humbly conceive that the Civil 
Law is not taken away in this Caſe; for though 
the Statute preſcribes the Form of Proceedings 
according to the Rules of the Common Law, yet 
as to the Crimes and Proofs, the Civil Law is {till 
in Force; and then the Party may retract his Con- 
feſſion in Judgment, much more any extrajudicial 
Saying... - EY | | 

Mr. Whitaker. You are arraigning the Verdict. 

L. C. J. That you ſhould have taken Notice of 
before the Verdict was given. But we think there 
is no Danger in hearing this Objection, becauſe it 
is ſo eaſily anſwered. How many Witneſſes were 
to the Confeſſion ? | 

Sir Charles Hedges. We are not in a Court that 
proceeds according to the ſtrict Rules of the Civil 
Law; but if we were, that Law is not ſo ab- 
ſurd as to allow that a Party may retract his 
Confeſſion at any Time, ſo as to make it have no 
Effect. . 5 5 | 
Dr. Oldiſb. There muſt be two Witneſſes at any 
Fae... - | ; 
Sir Charles Hedges. So there are here to the Con- 
'feſſion-; but you miſtake if you think that every 


Particular is to be proved ſtrictly as the Civil Law 
requires; for the End of the Statute which directs 


the Proceedings of this Court, was to facilitate the 
Method of making Proofs, that being found dif- 
ficult by the Courſe of the Civil Law; and there- 
fore was that Statute made, as plainly appears by 
the Preamble thereof. - 8 
Dr. Oldiſp. There is a new Statute that revives 


that Statute again, and that requires two Wit- 


neſſes; whereby it is reduced to the Rules of the 
Civil Law again, | 


Niceties of your Law. 
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L. C. J. Two Witneſſes there muſt be; bur 
then conſider it is not neceſſary to have two to 
every individual Overt-Act: For ſuppoſe there 
be two Overt-Acts laid in the Indictments, for 
one Species of Treaſon, compaſſing and imagining 
the Death of the King ; if there be one Witneſs 


that he bought a Dagger, and ſaid he would Ii! 


the King, and he is ſecn, it may be, going to the 
King's Bed-chamber with the Dagger; another 
Witneſs fays, he faid he would kill the, King with 
a Piſtol, and bought a Piſtol, and he ſtood wait- 
ing to kill the King as he came by; that is another 
Overt-Act of the fame Treaſon. If one Witneſs 
prove one, and another Witneſs prove the other, 
this it ſufficient Proof wita us. 


Dr. Oldiſb. It is another Queſtion, Whether he 


be a Subject? | | | 
L. C. J. That is not an Overt-Act; if there be 


one Witneſs to that, it is enough, there needs not 
two Witneſſes to prove him a Subject; but upon 
the Trial there were above two Witneſſes to 
prove it; that was Crittenden, the Marſhal of 


Dover, Creagb, and Rivet. I muſt tell you, as to 


the Doctrine of the Civil Law, it is not univer- 
ſally received in all Countries; it is received in ſe- 
veral Countries as they find it convenient, and not 
as obligatory in it ſelf. | | 

Dr. Oldiſb. Yes, in all Places, as to Proof; for 
*ris the Law of God and Nations, ex. ore duo- 


rum, vel trium, &c. and one Witneſs is no Wit- 


neſs. | 

Sir Charles Hedges, Two Witneſſes may be ne- 
ceſſary to convict a Man of any capital Crime, 
but then it doth not follow that there muſt be two 
Witneſſes to prove every particular Fact and Cir- 
cumſtance. In this Point, touching the Place of 
the Nativity of Thomas Vaughan, was there not 
ſufficient in his own Confeſſion, tcgether with the 
other Proofs on the King's behalf, to throw the 
Burden of Proof upon the Priſoner? You your 
ſelves ſeem to have been of that Opinion 3 you 


under took to prove it, and *tis you that have fail- 
ed in that Particular. 


I. C. J. Our Trials by Juries are of ſuch Con- 
ſideration in our Law, that we allow their Deter- 
mination to be the beſt, and moſt advantagious 
to the Subject; and therefore leſs Evidence Is re- 
quired than by the Civil Law. So ſaid Forteſcue 
in his Commendation of the Laws of England. 

Dr. Oldiſs. Becauſe the Jury are the Wineſſes in 
Reality, according to the Laws of England, being 
preſumed to be ex vicineto ; but when it is on the 
high and open Seas, they are not then preſumed 


to be ex vicineto, and ſo muſt be inſtructed ac- 


cording to the Rules of the Civil Law by Wit- 
neſſes. Et e 
Mr. Baron Poris. This is not a Trial by the Ci- 
vil Law; for that Statute was made to avoid the 

Mr. J. Eyre. He is tried with like Evidence, as 
in other Caſes of High Treaſon. | 
neſſes. | 

Cl. of Arr, Make Proclamation of Silence. 

Cryer. All manner of Perſons are commanded 
to keep Silence, while Judgment is giving, upon 
Pain of Impriſonment. 1 


And then Judgment was given, according as tbe 


Law directs in Caſes of High Treaſon. 


The 


Dr. Oldiſb. No, the late Act requires two Wit- 


1696. 


The Commiſtion of Capt. Thomas Vaughan 


which he had by Order of. the French 


King. 


Ewis Alexander of Bourbon, Ear! of Tou- 
louſe, Duke of Amville, Commander of the 
King's Orders, Governor and Lieutenant General 
for bis Majeſty in the Province of Britany, Peer and 
Admiral of France; To all thoſe who ſhall ſee theſe 
preſent Letters, Greeting. The King having declared 
War againſt bis Catholic Majeſiy, the Favourers of 
the of the Crowns of England 
and Scotland, and the Eſtates of the United Pro- 
vinces, for the Reaſons contained in the Declarations 
publiſhed by bis Majeſty throughout the Extent of bis 
Kingdom, Countries, Lands, and Lordſhips under 
his Obedience; and his Majeſty having commanded 
1 to take Care that the ſaid Declarations be obſerved, in 
what doth depend upon the Power and Authority which 
his Majeſty bath been pleaſed to commit to our ſaid 
Charge of Admiral; We bave, according to the en- 
preſs Orders of his ſaid Majeſty, given Leave, Power 
and Permiſſion io Thomas Vaughan, living at Bul- 
loigne, 10 arm and ſet fortk in warlike Manner a 
Bark, called, The Loyal Clencarty, of the Burthen 
of Ten Tons, or thereabouts, which is at preſent in the 
Port of Bulloigne, with ſuch Number of Men, Can- 
nous, Bullets, Powder, Shot, and other Ammunitions 
of War, and Proviſions which are neceſſary to ſet her 
out to Sea, in a Condition to ſail and cruize upon the 


Pirates, and others without Commiſſion, as alſo upon 


the Subjects of his Catholick Majeſty, the Eſtates 
of the United Provinces, the Favourers of the 
= of the Crowns of England and 
Scotland, and other Enemies of this Eſtate, in what 
Places ſoever he can meet them, whether it be upon 
the Coaſts of their Country, in their Ports, or Rivers; 
alſo upon their Shores, or Places where the ſaid Cap- 
tain Thomas Vaughan hall think fit to land to an- 
noy the ſaid Enemies; and there to make uſe of all the 
Means and Arts permitted and uſed by the Laws of 
War, to take them and bring them Priſoners, with 


their Ships, Arms, and other Things in their Poſ- 


ſe eſſion. : ; 
Provided the ſaid Vaughan ſhall keep, and cauſe 
thoſe of his Crew to keep the Maritime Orders, and 
that he ſhall carry, during his Voyage, the Flag and 
Enſign of the King's Arms, and of Ours, and cauſe 
the preſent Commiſſion to be regiſtred in the Regiſtry 
of the neareſt Admiralty where he ſhall be equipped, 
and leave there a Roll ſigned and certified by him, 
containing the Names and Sirnames, the Births and 
Reſidence of his Crew ; and make his Return to the 
ſaid Place, or ſome other Port of France, and make 
bis Report before the Officers of the Admiralty, and no 


ſor High Treaſon on the High Seas. 
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others, of what ſhall have happened during his Voyage, 


and give us Advice thereof, and ſend his ſaid Report 


to the Secretary General of the Marine, with the Pa- 
pers juſtifying the ſame, that we may give ſuch Or- 
ders thereupon as may be neceſſary. 

And we pray and require all Kings, Princes, Po- 
tentates, Sovereigns, Eſtates, Republicks, Friends and 
Allies of this Crown, and all others, to whom it ſhall 
appertain, to give the ſaid Vaughan all Favour, Aid, 


Aſſiſtance and Succour in their Ports, with his ſaid 


Veſſel, Company and Prizes, which he ſhall take du- 
ring his Voyage, without doing, or ſuffering to be done 
40 him any Trouble or Hindrance ; offering to do the 


like when we ſhall be by them thereunto required. 
And we do command and require all Marine Oji- 


cers, and others, to whom it ſhall appertain, to let 


him ſafely and freely paſs with bis ſaid Veſſel, Arms 
and Company, and the Prizes which he ſhall take, 
without doing, or Juffering to be done to him any Trou- 
ble or Hindrance; but, on the contrary, to give him 
all Succour and Aſſiſtance that ſhall be neceſſary. 
Theſe Preſents to be of no Force after one Year, from 
the Day of the Date hereof. ; 
In Witneſs whereof we have ſigned theſe Preſents, 
and cauſed them io be ſealed with the Seal of our 
Arms, and counter-ſigned by the Secretary General of 
the Marine, at Verſailles, the tenth Day of the Month 
of July, One Thouſand Six Hundred Ninety Five. 


L. A. de Bourbon. 
LS; 


By my Lord de Vallencour. 


The preſent Commiſſion was regiſtred in the 
Regiſtry of the Admiralty of Bulloigne, after ha- 
ving been ſeen by us James Abbot de la Cocherine, 
the King's Counſellor, deputed to the Intendency 
of Bulloigne, exerciſing the Charge of Lieutenant- 
General of the Admiralty, in the Preſence of the 
King's Proctor, at the Requeſt of the ſaid Cap- 
tain Vaughan, being preſent, whom we have per- 
mitted to fail and cruize upon the Enemies of the 
Eſtate, Done at Bulloigne the fourteenth of 
July, One Thouſand Six Hundred Ninety Five. 


Maginon. 


Verſionem hanc Anglicanam in omnibus, cum 
ſuo Originali Gallico convenire teſtor, 


Wilihelmus Rocke, Notar. Publ. 


He was afterwards executed according to his Sen. 
tence, | | 8 SEE 
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CLX. Proceedings in Parliament againſt Sir John Fenwick, 
Bar. upon a Bill of Attainder for High Treaſon, November, 


Sc. 1695. 8 Will. III. 


Proceedings in the Houſe of Commons. 
Veneris 6 die Novembris, 1696. 


SREBRBZE Dmiral Ryfſel acquainted the Houſe 
ot Commons, that his Majeſty 


3 ture of Informations of Sir 70% 
SSPUSeas Fwick, in which he and ſeveral 
other Perſons of Quality were named; and deſired 
that they might be brought up to the Table and 
read; and that he might have an Opportunity 
to juſtify. himſelf, or it he did not, that he might 
fall under the Cenſure of the Houſe. And Mr. 
Secretary Trumbal being preſent, did ſay, That 
he had his Majeſty's Leave to lay thoſe Papers 
before the Houſe ; and if the Houle pleaſed he 
would bring them up to the Table. 


And accordingly (the Houſe ſhewing a general. 


Inclination for it) they. were brought up to the 
Table and read (being the Account he gave of 
the laſt Plot under his own Hand; and his Exa- 
mination taken by Mr. Vernon, afterwards upon 
his Trial produced) and after the ſame was read, 
the Houſe ordered, That Sir Fobn Fenwick ſhould 
be brought immediately before them; and that 
no Perſon ſhould in the mean Time ſpeak with 
him, or give or receive any Paper from him. 
And the Houle further order'd, That the Lord 
Cutts, Sir Henry Hobart, and Mr. Norris, three 


of their Members, ſhould | ſee their Order exe- 


cuted. 

And in the mean Time adjourned to the After- 
noon. 
About five a Clock in the Afternoon Sir John 
Fenwick was brought with a ſtrong Guard (which 
the Lord Cuts had taken Care for) to the Houle ; 
and being brought to the Bar, Mr. Speaker ſpake 
to him thus | 

Mr. Speaker. Sir John Fenwick, the Houſe un- 
 derſtand that you have ſhew'd ſome Inclinations 
to make a Diſcovery of the Deſigns and Practices 
of the Enemies of the Government; you have now 
an Opportunity to do it; and the Houſe require 


it from you, that you make a full and ample Diſ- 


covery of all you know of that Matter. | 
Sir John Fenwick. Mr. Speaker, I ſuppoſe the 


Houſe is not ignorant of my Circumſtances. I 


am indicted of High Treaſon, and have been ar- 
raigned : What I have done to ſerve the King 
and Nation his Majeſty knows, it hath been com- 
municated to him by his Privy-Council. I do 
not know but what I ſay may hurt my ſelf; and 
therefore I deſire that I may have ſome Security 


for my ſelf, and I am willing to tell the full of 


all I know. 


had given Leave to lay before the 
SJ Houle ſeveral Papers in the Na- 


Mr. Speater. Sir, if you pleaſe to withdraw for 
the preſent the Houſe will ſend you their Plea- 


ſure. 


Sir John Fenwick withdrew. us called in again. 


* Mr. Speaker. Sir Jobn Fenwick, 
ſince you withdrew, the Houſe have 
conſider'd of what you ſaid at the Bar. 
They do not think what you ſaid is an Anſwer to 
what they require; they do expect à full and can- 
did Confeſſion from you of what you know; and 
they think that the beſt Way for you to obtain 
the Favour of the Houſe is to deal ingenuouſly 
with them. ; : | 

Sir John Fenwick. Sir, Tam in the Hands of the 
Law, and I would not do any Thing that his Ma- 
jeſty might be angry with me ; for I do not know 
it is with his Majeſty's Conſent : I bave acquaint- 
ed him fully with all I know of the Matter ; this 
is all the Account I can give you at this Time. 
Tis a dangerous Point that I am under; I know 
not but I may come to my Trial in a few Days; 
and what I may ſay may riſe up againſt me in a 
Court of Judicature : I humbly propoſe it to the 
Houſe, if they do not think it a hard Caſe for me 
to make any Confeſſion here, when his Majeſty 
hath all that I know, I ſhall be very ready to do 
what this honourable Houſe pleaſes to command 
me; but I deſire this Houſe will conſider my 
Circumſtances ; I would not offend the King, nor 
offend this Houſe. 3 

Thereupon Mr. Speaker again ſpake to him to 
withdraw. And being withdrawn, the Houſe de- 
bated, whether they ſhould acquaint him with 
their having thoſe Papers of Information. But 
they did not think fit to do it for this Reaſon, be- 
cauſe they thought thoſe Papers were a Contri- 
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vance, and made by others for him; and that the 


beſt Way to get the Truth out of him would be 
for him to tell his own Story. Beſides, if the 
Houſe ſhould let him know they had thoſe Papers, 


he would only refer to thoſe Papers, 2s he had 


lately done, when he was examined by the King 
and Council. . 

*T was alſo debated, whether there ſhould be 
any threatning Words uſed towards him ; but 


they thought that not proper; for his Confeſ- 


ſion ought to be free and natural. It was al- 
ſo debated, whether they ſhould take Notice 
of his Majeſty's Conſent; but that was not 
thought fit, being thought derogatofy to the 
Privileges of the Houſe. So the Houſe order- 
edfhim to be called in again; and Mr. Speaker de- 
livered the Senſe of the Houſe to him in theſe 
Words. | | 7 | 


Sir 


* 
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Sir John Fenwick at tbe Bar. 


Mr. Speaker. Sir Fobn F-nwick, the Houſe has 
conſidered of what you have ſaid, to excuſe your 
making a Diſcovery of your Knowledge of the 
Deſigns and Practices of the Enemies of the Go- 
vernment 3 and they think what you ſtand upon 
is only an Excuſe; they think you have no Rea- 
fon to apprehend the King ſhould be angry with 
you for making any Diſcovery to this Houle, this 


being the proper Place to enquire of all Things 


that do relate to the King and Government, eſpe- 
cially his Majeſty's Safety; and you ought to 
diſcover to them what you know. As to what 
you ſtand upon, that you ſhould not be preju- 
diced by what you diſcover here, I am command- 
ed to tell you, they do take Notice by what you 
have ſaid here, that you have already, notwith- 
ſtanding what you ſay, diſcovered it to the King 
and Council: And they command me to tell 
you, that you have no Reaſon at all to apprehend, 
that you ſhall ſuffer any Thing if you make a full 
and free Diſcovery here; no Man that ever did fo, 
and dealt candidly with this Houſe, ever did: * Tis 
in your Power to deſerve the Favour of the Houſe ; 
tis requir*d by the Houſe, that you make a Diſ- 
covery; and this is the laſt Time that you are like 
to be asked to do it. 

Sir John Fenwick, Mr. Speaker, I know not what 
Anſwer to make to this Houſe ; I would not wil- 
lingly offend it; what J have informed the King 
of, is a great deal ; and a Man would have ſome 
little Time to recollect himſelf ; and J have been 
kept a very cloſe Priſoner, and had no Convenien- 

cy of Pen, Ink, and at vo tis hard to remem- 
ber juſt of a ſudden ; and I would willingly be ſe- 
cure, his Majeſty will not be angry with me. I 
was in hopes that his Majeſty would have inform- 
ed the Houſe himſelf; he hath all that Ik now; my 
Circumſtances are hard, I am in danger every 

ay to be tried, and I deſire to be ſecured, that 
what I ſay ſhall not riſe up in Judgment againſt 
me; tis hard to make me to accuſe my ſelf under 
theſe Circumſtances, and very hard to put me on 
it now. „ 

Mr. Speaker, As to what you ſay relating to the 
Fear of his Majeſty's Diſpleaſure, and the other 
Excuſe, you have had your Anſwer already. As 
to what you ſay relating to Time, if you will now 
declare what you know and remember, the Houſe 
will take it into Conſideration, whether they will 
give you farther Time to make up the reſt. 

Sir John Fentvick. Sir, his Majeſty hath all exact- 
ly; *tis impoſſible for me to inform you of it with- 
outaccuſing my ſelf: I do not really know what to 
ask but a little Time, if they would pleafe to give 

it me. | 

Mr. Speaker. Sir, you know already what the 
Houſe requires of you. | 

Sir John Fenwick, I do: But *tis no Excuſe that I 
have made: What J have told is Truth, to the beſt 
of my Knowledge: I am not very good at Speak- 
ing; and if I might have a little Time, I ſhall do 

what they pleaſe to command me. 


Mr. Speaker. If that be all you have to ſay; if 


you pleaſe to withdraw, you ſhall know the Plea- 
ſure of the Houſe. | 


Sir John Fenwick WIUDAraws. Is called in again. 


Mr. Speaker. Sir John Feirwick; this Houſe have 
Vor. V. l 


Counſellor, I propos'd it to him, whether I 
have a Pardon without being an Evidence againſt 


conſidered what you ſtood upon when you were 


here laſt, that your Memory was bad, and that 
you deſired Time; but the Houſe think it a Mat- 


ter of great Moment to the King and whole Na- 
tion, that thoſe that are their Enemies ſhould be 
diſcover'd as ſoon as poſſible; and this being a 
Matter within your Knowledge, the Houſe do not 
think fit to give you Time; but if they find by 
your Diſcovery, that you deal candidly and inge- 
nuouſly with them, and have told them as much 
as you know upon your Memory, they will con- 
ſider of your Requeſt of giving you Time for the 
reſt. : | 

Sir John Fenwick. When firſt I ſpake tothe Privy- 
might 


any Man; and in that Caſe I would ſerve the King 
ſo as to tell him all that I knew. It was upon 
Honour that I did it to him, and he took the 
Words in Writing from me, and ſent them to 
the King in Flanders. The King's Anſwer was, 
That he made no Objection as to my being an Evi- 
dence, nor his giving me a Pardon ; but that I 


could expect no Pardon till he knew what I could 


ſay: Upon that, I was incouraged to do what I did 
for his Majeſty's Ser vice; and I have found in all 


my Buſineſs ſince, whatever I do or ſay, the An- 


ſwer is, *Tis not ſatisfactory, and I am where J 
was. When this was done, there was a Meſſage 
ſent to me from the Lords Juſtices, That,this was 
not ſatisfactory, and I muſt tell all I know : Now 
when a Man hath told all he knows, and this muſt 
ſtill be the Anſwer, tis very hard. The King's 
Anſwer was, That I ſhould more fully make good 
what I had faid. Sir, I did afterwards explain 
what I had informed that honourable Perſon, and 
{till it was not ſatisfactory. I hope I ſhall not find 
this from this honourable Houſe : I am upon my 
Life, and I hope this Houſe will conſider of it: 
I know this Houſe is good Security if I had it; 


but till I have it, I am under theſe Circumftan- 


ces, and J may at laſt be told all is not ſatisfa- 
oy : I deſire the Houſe will pleaſe to conſider 
OT it. | 8 | . 
Mr. Speaker. Sir, you know the Pleaſure of the 
Houſe, you know what they require of you. 
Sir ohn Fenwick. Jam very unwilling to offend 


the Houſe ; but theſe are very hard Circumſtances, 


to be told, when I have done all I can, tis not fa- 
tisfactory. 5 TY 

Mr. Speaker. Sir, you know what the Houſe 
does expect; you muſt either give them Satisfa- 
Ction in it, or withdraw. 


Accordingly be withdrew. 


Anda Motion was made for Leave to bring in a 
Bill to attaint Sir John Fenwick of High Treaſon ; 


and after a Debate thereupon, the Houſe di- , 


vided. 


YeaS——179. Noes 61. 


So it paſſed in the Affirmative. 
Lune 9 die Novembris, 1696. 


The Bill for attainting Sir John Fenwick of High 
Treaſon was preſented to the Houſe ; and after a 
long Debate of ſeveral Hours, the Queſtion was 
put for the ſecond Reading of it; whereupon the 
Houſe divided, Lg | 5 

2 Teas 


2 


* 


YeaS—— 196, Noes— 104. 


So it paſſed in the Affirmative, and Friday 


| ing was appointed for it. - 
be Rae thy No Houſe order*d, That Sir John 


F-mwick ſhould have a Copy of the Order for read- 


ing the Bill the ſecond Time, and a Copy of the 
| Bil and that he ſhould be allow'd Pen, Ink, and 

P er. . . ES > | | 
5 further order'd, That Mr. Attorney Ge- 
neral, and Mr. Solicitor General, ſhould prepare 


and produce the Evidence againſt him on Friday 


Morning. 


And Mr. Speaker this Day acquainted the 


Houſe that he had received a Letter from Mr. : | mY 2 5 
To the Honourable the Knights, Citizens, and 


Fuller, which he thought fir to acquaint the 
Houſe with ; but upon a Queſtion for reading of 
it, it paſſed by a very great Majority in the Ne- 

ative; ſo that there was no Diviſion upon that 
Matter, but the Letter was writ in the Words 


following : 


n 2 
Preſume that no Perſon whatever, in the 2 
of the preſent Government, hath been more actually 


engaged with Sir John Fenwick than my ſelf, it be- 


ing my Fortune ſeveral Times to bring Letters to him 
from the late King and Queen at St. Germains, and 


to carry his Anſwers: I bave alſo been with him at 


private Conſulis of the late King's Adberents, as my In- 
formations aſſert ; ſo that if I may be ſerviceable-to the 
detecting his Treaſons, I. ſpall be very ready to ſerve the 
Government, and to demonſtrate my Integrity. 


I am, Sir, | 
Your Honour's moſt humble 
and devoted Servant, 


Fur. 


Marlis 10 die Novembris, 1696. 


Sir John Fenwick ſent the Speaker a Letter in 
theſe Words. | | 


SIR, ; Newgate, Nov. 10. 
Would have addreſſed my felf in the humbleſt Man- 
ner TI could to the Honourable Houſe of Commons, 
I whom I received a Copy of a Bill againſt me with 
their Order; but my Keeper will no! carry any Paper 
from me but to your ſelf, to whom I durſt not preſume to 
ſend a Petition to deliver for me. Therefore 1 beg the 
Favour you will pleaſe to acquaint the Houſe, that it is 
my humble Petition to them, That they would give 
Leave for my Counſel Sir Francis Pemberton, Str 
Thomas Powis, and Sir Bartholomew Shower, to 
come ſo me, with my Solicitor, Chriſtopher Dighton, 
zo adviſe with alone. The Keeper will not ſo much as 
let me ſend tbe Copy of the Bill and Order to my Solici- 
tor, ſo it is of no Uſe to me: 1 humbly beg they will 


Pleaſe to give Order, that I may have all Aſſiſtance 


that is neceſſary for me, aud that you will pardon this 
Trouble from, Sir, T 


Your moſt humble Servant, | 


Joan Fenwick. 


Upon this Letter they did readily order that he 
ſhould be allowed two Counſel to make his De- 
fence, and that they might be alone with him ; 
and after ſome Debate, did give Leave that he 
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might have the Solicitor he deſired, though it Was 
ſaid, his Solicitor was a very great Jacobite ; and 
it was inſinuated, that he was ſuſpetted to be con- 
cern'd in the Eſeape of Goodman; but it was allo 
{aid, that he had been made Uſe of as his Solicitor 
to prepare for his Trial, and before that, in other 
Matters, and ſo that it might not be thought that 
there was any Hardſhip upon him, in that Reſpect, 
the Houſe thought fit to allow Mr. Dig#-:0z to be 
his Soligitor, 


Fovis 12 die Novembris, 1696. 


A Petition was preſented from Sir Joby Fog. 
wick, as follows : | 8 


Burgeſſes in Parliament aſſembled, 
The humble Petisian of Sir John Fenwick, Bar. 


 Sheweth, | 

HAT there being a Bill of Attainder brought into 

this Houſe for the Altainting of your Petitioner 

of High Treaſon, and your Petitioner is adviſed, That 

there are many weighty Reaſons to be offered againſt the 
ſaid Bill; | 

Your Petitioner therefore moſt humbly prays, That 

your Honours witli be pleaſed to bear him by his 

Counſel againſt the Paſjing of the ſaid Bill at the 

Bar of this Honourable Houſe ; and to appoin! 

ſuch Time for the ſame, as to your Honours. ſrall 

ſeem meet, And your Petitioner ſhall ever 

pray, &c. Rn] ln .5 

J. Fenwick, 


Which Prayer of his Petition was granted, 
Veneris 13 die Novembri:, 1696. 


Sir Jobn Fenwick was brought to the Houſe (by 
Order) from the Priſon of Nercgate; and there 
being a very great Company of Strangers, both 
in the Lobby and Speaker's Chamber; and the 
Houſe being full of Members, to prevent the 


| Inconvenience that ſuch a Number of People 


crouding in might occaſion, the Lobby was or- 
dered to be cleared of all Perſons that were nor 
concerned, and alſo the Speater's Chamber, and 
that the Back-door of the fame ſhould be lock'd, 
and the Key laid upon the Table : But it having 

been ſaid, that the Lords did admit the Members 
of this Houſe to hear their Debates ; there was 
private Intimation given the Serjeant to let them 
remain in the Speaker*s Chamber, when others were 

remov*d, | : | | 
Then Sir John Fencvicꝶ was order'd to be brought 
to the Bar: But it being a Procceding of that Na- 
ture, that none of the ancienteſt Members could 
give a Precedent, it was neceſſary to fettle ſome 
Preliminaries; and the firſt Queſtion that was 
moved, was, Whether the Mace ought to lie up- 
on the Table when Sir 70h Fenwick was in the 
Houſe, or whether the Serjeant ought not to ſtand 


by him with it at the Bar ? 


Mr. Smith. Sir Jobn Fenwick being a Priſoner, 
the Mace ought to be at the Bar, and then no 
Member can ſpeak. « 1275 

Mr. Boyle. This Hearing, of any Thing I can 
think of, is moſt like the Hearing of an Election; 
and then the Mace is upon the Table, and every 
one has Liberty to ſpeak and ask Queſtions. - 
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h * Mr. Chanc. of Excheg. The Mace 
* Mr. Charles ught not to be upon the Table, be- 
Mo cauſe he is a Priſoner : The Sheriffs 
of London can't have him in Cuſtody here, and 
ſo they deliver him into Cuſtody of the Ser- 
eant. 2 
; Mr. F. Howe. That Argument would be good, 
if he could not be in Cuſtody of the Serjeant un- 
leſs he had the Mace in his Hand. | 
Mr. Brotherton. The Mace ought to be upon the 
Table, becauſe the Bill is to be read. 3 
Mr. Chr. Muſsrave, The Mace ought to be up- 


; on the Table. Never any Bill was read but the 


Mace was upon the Table. | 
Col. Granvile. If the Mace be not upon the Ta- 


ble, it would-be a great Hardſhip to the Mem-. 


bers that they cannot ſpeak, and a great Hardſhip 
upon the Priſoner that he can't aſk any Queſtions. 
My Lord Torrington was brought Priſoner from 
the Tower, and upon Account of his Quality the 
Houſe did not let him go to the Bar : But while 
he was in the Houſe, the Mace was upon the Ta- 
ble, and he gave an Account of the whole Cam- 
paign and every Body was at Liberty to aſk what 
Queſtions they pleaſed. 3 | 
3 * Mr. Att. Gen. The Matter is very 
Mas new ; and I think *tis neceſſary you re- 
ſolve upon the Method before you call 
in the Counſel, that you may acquaint the Coun- 


{el with it: I think it not proper that the Mace 


* 
2 


ſhould be upon the Table, becauſe he is a Pri- 


ſoner; though it may not be neceſſary/ that the 
Serjeant ſhould have it upon his Shoulders all the 
Time, but he may eaſe himſelf. I believe you 
will aſk Sir John Fenwick what he has to ſay,” but 
no Queſtions to make him accuſe himſelf : And 1 
humbly. propoſe it to you, that after the Counſel 
is called in, they may open the Nature of the Evi- 
dence againſt Sir John wied and then, Whe- 
ther you will permit them to go on, or they ſhall 
withdraw, and the Houſe will conſider what Que- 
{tions ſhall be aſked. 3 „ 

Col. Mordaunt. J hope the Queſtions will be ta- 
ken down upon a Paper by the Speaker, and then 
read to us, that we may ſee if they be right, and 


ſo aſked by the Speaker. wy 
Sir Will. Williams. If the Mace is not upon the 


Table our Mouths are muzzled : We are in the 
Nature of Judges ; and ſhall we paſs a Vote that 
the Judges ſhall not aſk any Queſtions ? ; 
Sir. Tho. Dyke. I can't be informed without aſk- 
ing of Queſtions": I know not whether you are a 
Houſe without it, without having the Mace upon 
the Table. And will you act in your higheſt Ca- 
pacity without being a Houſe? JI do not know 
how it was when the Lord Torrington was here; 
but when the Duke of Leeds was here, the Mace 
was upon the Table. | i 
Mr: Boyle. I wiſh you had appointed a Com- 
mittee to have ſettled the Preliminaries, and that 
the Bill had not been brought in at all; what they 
labour, as a Matter to avoid Delay, may occaſion 
more. For though when you carry the Mace to 
the Table, no Member ſhould have the Liberty 
to ſpeak, yet any Member Hath Liberty to deſire 
that the Counſel may withdraw, and then they 


muſt withdraw, and the Mace muſt be brought 


upon the Table. | 
Mr. Chanc. of Excheq. That Gentleman is cer- 
rainly in the right: But I think the Mace muſt not 
be upon the Table till when the Prifoner is here ; 
and I think the Queſtions muſt beaſked by the Chair, 

Vol. V. | I 


7 


43 
The longeſt Examinations that I remember was 
of the Admiralty, and then the Queſtions were 
aſked by the Chair. For the Inſtance of my Lord 
Torrington, *tis true, he had not the Mace with 
him, but he came at his own Requeſt, he came to 
give you an Account of his Proceedings; and in 
that Caſe not a Queſtion was aſked by any Mem- 
ber; any Member hath Liberty to propoſe anv 
Queſtion, bur it muſt be aſked by the Chair, 
Afterwards the Queſtion was put, and it paſſed, 
That Sir 7obn Fenwick ſhould ſtand with the Mace 


at the Bar. | | 4 
Then a Queſtion aroſe about reading of the Bill 


. 


Some Gentlemen ſaid, it could not be read when 


the Counſel was preſent, for the Mace would be 
off the Table; (and they ſeemed to be under a 
Difficulty by having paſſed the laſt Queſtion; 
others ſaid, it was not neceſſary to read it whillt 
Sir Jobn Fenwick was preſent, he having had a Co- 
py of it; but at laſt it was thought reaſonable, it 
being in the Nature of a Charge upon him, that 
it ſhould be read to him when preſent with his 
Counſe) ; and *twas ſaid, it was done ſo in the 
Caſe of Indictments, tho* Copies were delivered 
to them : Bur it ſhould be read only as a Matter 
of Form, as a Charge to which he was to anſwer ; 
bur it could not be reckoned a ſecond Reading, ac- 
cording to the Rules of the Houſe, the Mace being 
off the Table; and therefore it ſhould be read again 
when the Counſel and he was withdrawn: 

And it was faid, that the Journals did rake No- 
tice, that in ſome Caſes, as in the Caſe of an ad- 
Journed Debate, ſome Bills had been read four 
Times; and fo it was agreed, and that Difficulty 
was folved. _ 

And the Serj eant took the Mace, and brought 
Sir John Fenwick to the Bar; and Counſel was ad- 
mitted for him, and for the Bill, viz. 


M. Serjeant Gould, King's Serjeant, and Mr. Re. 
corder Lovel, likewiſe King's Serjeant. And Sir 
Thomas Powis, and Sir Bartholomew Shower, 


for Sir John Fenwick. 
And Mr. Speaker opened the Matter thus. 
Mr. Speaker. Sir Jobm Fenwick, the Houſe have 


received Information that you have been in a hor- 
rid Conſpiracy againſt the Life of his Majeſty, and 


for bringing in a French Force to invade this King- 


dom, that you have been indicted thereof; and 


they have conſidered the Nature of the Crime with 
which you ſtand charged, and how deſtructive it 
would have been (if it had ſucceeded) to the very 
Being of this Kingdom; and therefore, that you 
may not go unpuniſhed, it you are guilty, have 
ordered a Bill to be brought into this Houſe to at- 
taint you for High Treaſon, which hath been once 
read, and will be now read to you at the Bar; and 
then you will hear the Evidence againſt you, and 
have Liberty to make your Defence: And though 
you cannot claim any Right thereto, this Houſe (to 
ſhew how ready they are to favour you, in giving 
you any reaſonable Help to make your Defence) 
do allow you Counſel to aſſiſt you therein; and 
having granted you this their Favour, they do + 
expect that you will make a good Ule of it. Iam 
likewiſe to acquaint thoſe that are your Counſel, 
that this Houſe do reckon their own Prudence will 
ſo guide them, as not to give any juſt Offence to 
this Houſe ; and that they will not be allowed to 
queſtion the Power of Parliaments to pals "mm 2 
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of Attainder, when they judge it requiſite; of 
which this Houſe is more proper to judge than 
any private Perſon, and therefore they will not 
allow you to debate that Point. 


Let the Bill be read. 


Clert of the Houſe of Commons reads.] 


= | Hereas Sir John Fenwick, Bart. was, 
Wy upon the Oaths of George Porter, Elg, . 


aud Cordel Goodman, Gent. at the Sel⸗ 
gons of Oyer and Terminer held fo2 the City ol 
London, on the 23th Day of May, 1696. indicked 
of Yigh Treacon, in compalling and imagining the 
Death and Deſtruction of his Majeſtp, and adhering 
to his Enemics, by conſulting and agreeing with le⸗ 
veral Perſons (whereof ſome have been already At⸗ 
tainted, and others not yer bzought to their Trial 
fo2 the laid Treaſon) ar ſeveral Meetings, to lend 
Robert Charnock, ſinte attainted and executed fo2 
High Trealon, in conſpiring to allallinate his Ma⸗ 
jelty's Sacred Perſon (whom God long pꝛelerve) to 
the late King James in France, to invite and incou⸗ 
rage the French King to invade this Kingdom with 
an armed Fozce, by pzomiſing to join with and allilt 
him with Men and Arms upon ſuch Jnvaſion. And 
whereas the ſaid Sir John Fenwick did obtain his 
Majeſty's Favour to have his Trial delayed fron 
Time to Time, upon his repeated Pzomiſes of ma⸗ 
king an ingenuous and full Confeſſion of his Know- 
| ledge of any Deſign 02 Conſpiracy againſt his Ma⸗ 
jeſty's Perſon 02 Government, and of the Perlons 
therein concerned. And whereas he has lo far abuled 
his Majeſty's great Tlemency and Jndulgence there. 
in, that, inſtead of making ſuch Confeſſion, he hath 
contrived and koꝛmed falſe and ſcandalous Papers as 
his Jnfo:mations, reflecting on the Fidelity of leve⸗ 
ral Noble Peers, divers Membets of the Houſe of 
Commons, and others, only by Hearſlay; and con: 
triving thereby to undermine the Government, and 
create Jealouſies between the King and his Subjects, 
aͤnd po ſtifle the real Conſpiracy. And whereas Cor- 
del Goodman, one of the Mitneſſes againſt the ſaid 
Sir Jobn Fenwick to pꝛove the ſaid Treaſon, lately 
and (inte the ſeveral Times appointed fo! the Trial of 
the ſaid Sic John Fenwick, at one of which Times 
the laid Sir John Fenwick had been accoꝛdingly 
tried, had it not been fo2 rhe Expectation of the laid 
Dilcoveries ſo often pꝛomiled, is withdzavon ; fo that 
the ſaid Cordel Goodman cannot be had to give Evi: 
dence vpon any Trial. Be it Enacted by the King's 
Molt Excellent Majeſty, by and with the Advice and 
Conſent of the Lozds Spiritual and Tempozal, and 
Commons in this Parliament allembled, and by the 
. Authozity of the ſame, That the ſaid Sir John Fen- 
is hereby Convicted and Attainted ok High 
Trfraſon, and ſhall ſuffer the Pains of Death, and 
ifcur all Fozkeitures as a Perſon attainted of High 
Treaſon. | 


Mr. Speaker. Mr. Serjeant Gould, the Houſe 
expects from you, and Mr. Serjeant Lovel, that 
you open the Evidence you have to prove the Sug- 
geſtions of the Bill. | 

Mr. Serjeant Gould. Mr. Speaker, we are here in 
Obedience to your Commands, to give an Account 
of the Charge, and likewiſe of the Evidence of 
the Fact, that is againſt this Gentleman, Sir Jon 
Fenwick. The Charge againſt Sir John Fenwick is 
for High Treaſon, and High Treaſon of the high- 

eſt Degree; *tis no leſs than a Deſign of depoſing 


the King, and ſubverting the Government, and 
ſubjecting it to a French, arbitrary, and flaviſh 
Power. It further charges, that in Proſecution 
of this Conſpiracy, he hath met together, with 
ſeveral others, who have conſulted, conſented, 
and agreed together, to bring in a\French Army 
upon us; and in order to that, as a particular 


Ouvert-Act, it is charged, that they contrived to 


ſend one to the late King James to bring in a 
French Power upon us. It is charged likewiſe, 
that he conſpired to levy War upon us, and for 
that Purpoſe did provide Piſtols, and other war- 
like Arms. This I take to be the Subſtance of the 
Charge, as laid in the Indictment. 

Now, may it pleaſe you, Mr. Speaker, as for 
the Evidence of the Fact charged and alledged in 
this Indictment : It is no Secret certainly to any 
at this Time of Day (after ſo many Trials, ſo 
many Convictions, ſo many Attainders) that for 
ſome Years laſt paſt there hath been a wicked Con- 
ſpiracy to bring in a French Power upon us, to 
ſubvert this good Government, and to depoſe the 


King; but God Almighty, by ſpecial Providence, 


hath always prevented and diſappointed them, 
We know ever fince the Buſineſs of la Hogue (in 
which, even by a Miracie, God diſappointed them) 
they have been ſtil] reſtleſs, and have been indu- 
ſtrious to ſet up again this Deſign ; and for this 
have plotted to bring in a French Power, and have 
not had any Regard to the King's Mercy ſhewed 
to them, and that in paſſing ſeveral Acts of Par- 


liament, but have ſtill perſiſted in the ſame De- 


ſigns. | 
As to the Charge upon this Gentleman at the 
Bar, we ſhall ſhew you that in Time: In the Year 


1694. for ſeveral Months there was a Conſpiracy 


carried on, but did not take Effect; afterwards, 
in Time, I think the Beginning of June, or latter 
End of May, there were ſeveral Conſults, or 
Meetings, at the King's-Head Tavern at the Up- 
per End of Leadenball-ftreet, where this Gentle- 
man that now ſtands charged at the Bar was pre- 
ſent ; there was ſeveral Gentlemen, and among 

the reſt (as it hath and will appear upon Evidence) 


there was Sir John Fenwick, my Lord Monigomery, 


and ſeveral. others, whereof Captain Porter and 
Goodman were there likewiſe preſent : It was then 
propoſed, that one Charyock (fincc executed, and 
agreed upon by all to be preſent) ſhould go over 
into France to the late King James, to communi- 
cate to him their Reſolut ion and Sincerity in being 


ſerviceable to him in levying War here to depoſe 


the King, and ſubvert the Government; who was 
to intercede with the French King, ſo that there 
might be Forces ſent from France. But after this, 
Charnock (preſent ſtill this Gentleman) comes and 
propoſes this Thing again, and tried whether they 
were ſincere and real in their former Reſolutions. 
To which they all replied, and did agree and aſ- 
ſent, that it ſhould be done, and they were very 
zealous in the Matter, and the Forces were at that 
Time propoſed. And what was that ? Why truly, 
no leſs than 8000 Foot, and 2000 Dragoons of 
French, with an Aſſurance of 2000 Horſe trom this 
Country. Charnock did go into France, and did 
communicate this Matter ; and after he had com- 
municated this Matter he came back, and brought 
Anſwer, that King James had endeavoured to an- 
ſwer their Expectations, but at that Time the 
French King could not ſpare his Forces, but how- 
ever returned his Thanks to them. | 
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This paſſed on till towards Chriſtmas laſt; then 
comes over Sir George Barclay upon this Expedi- 
tion, and there was a Commiſſion prepared for 
that Purpoſe: And as to one Part, he brought 
along with him a Detachment of ſome of King 
James's Guards, who was to aſſaſſinate the King. 
The next Part was for raiſing a Rebellion; now 
that fell to Sir 70h Fenwick's Part. As to the aſ- 
laſſinating Part, you have had ſeveral Examples 
made already. This we have Evidence to prove, 
and if we prove this Matter as we have opened it, 
then I think there is no Perſon whatſoever, but 
will agree that this is High Treaſon in the higheſt 


Degree. Now, Sir, here ſtands our Matter : Here 


was an Indictment found according to the Law you 
made laſt Seſſions of Parliament, by two Wit- 
neſſes, to one Species of Treaſon againſt Sir John 


. Femwick ;, we have —_ theſe Witneſſes here viva 


voce: But Sir John Fenwick hath protracted his 
Trial by frequent Aſſurances of making a Diſco- 
very, which hath terminated in what you have 
already mention'd in your Bill; by Means of 
which, Sir Fohn Fenwick hath not been try'd; 
whereas he had been try'd in courſe, without theſe 
Applications, and found guilty : But now he hath 
had all this Time, that Goodman is withdrawn is 
plain, and we think (but that we mult leave to 
the Judgment of this honourable Houſe) may be 
reaſonably ſuppoſed, by Contrivance, to take off 
this Proſecution of Sir John Fenwick, For why? 
The Inference is from a Fact that we ſhall prove 
to this honourable Houſe : There hath been the 
like Attempt upon Captain Porter, but Captain 
Porter hath been more ſtedfaſt ; he hath been ſo 
reſolved, that he ſtood his Ground ; and, to ſpeak 
the Truth, notwithſtanding he hath been highly 
attempted : For we ſhall prove to you, that one 
Clancy comes to Captain Porter, and tempts him to 
withdraw into France, with Aſſurance of a Par- 
don, and he hath Three Hundred Pounds paid 
him in Hand, and Three Hundred more he was to 
be paid when he ſhould come into France, to be re- 
mitted by Bills of Exchange : Beſides, he was to 
have 3ool. a Lear; 100 J. from my Lord Ayles- 
bury, 100 l. from my Lord Montgomery, and the 
other 100 J. a Year from Sir Fobhn Fenwick, and 


this to be an Annuity during his Life: And thus 


far we ſuſpect Sir John Fenwick may be concerned; 
for his Lady came (he did not come perſonally, 
but his Lady did) and gave her Honour and Aſ- 


ſurance, tha. it ſhould be all performed, and 


much more, if he would withdraw himſelf. 
Captain Porter preſently made a Diſcovery of 
this, and takes the 300 J. which was paid down; 
upon this it hath been ſo far proceeded, that 
Clancy hath been indicted for it, and convicted, and 


' hath received Judgment, and I ſuppoſe there hath 


been Execution : We have the Record of all theſe 
Proceedings. | 
We have this Circumſtance farther in the Caſe, 


(which it is my Duty to open to this Houſe) to 
ſhew what Labour there hath been to ſtifle the 
Truth of the Fact, upon —_ of Sir John Fen- 


wick : There was one Webber taken with him, and 
he lid a Letter into one Fotis Hand, and this was 
to be ſent to my Lady Fenwick; and what is the 
Import of this Letter? The Import of it is ( they 
could not prevail with Porter, as I opened juſt now, 
therefore) you muſt influence the. Jury, get two or 


three ſtout Juryrhen to ſtarve the reſt, for we 


have nothing elſe to depend upon : Theſe Things 
we ſhall humbly offer to prove, according to our 
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Duty, and according to the Order of this Houſe, 


and then leave Sir John Fenwick to make his De- 


fence. | | 
Mr. Recorder. Sir, in what I fay, I ſhall endea- 
vour, as I ought to do, to purſue the Method 'of 


this Bill : And firſt, I will rake Notice, that it is 


the Pleaſure and Direction of this Houſe, that we 
ſhould attend this Houſe this Day, to produce the 
Evidence againſt Sir Fohn Fenwick. 

The Crime for which he ſtands indicted is High 
Treaſon: I preſume the learned Gentlemen on the 
other Side will not deny, but that the compaſſing 
and conſpiring the Death and Deſtruction of the 
King, is High Treaſon; and that to endeavour 
it, or ſhew it by an Overt-Act, to cauſe a foreign 
Power to invade the Realm, or to hold Correſpon- 


dence, or adhere to the King's Enemies, is like- 


wiſe High Treaſon ; and therefore I ſhall not trou- 
ble the Houſe to ſay any thing to it one Way of 
another, becauſe I believe they will not deny 
It. a 

In the next Place the Bill does take Notice, that 
Sir John Fenwick hath been indicted at the Old Bail 
in May, 1696. Sir, by the Law of this Houſe 
of Parliament made laſt Seſſions, no Man ought 
to be indicted of High Treaſon without two Wit- 
neſſes ; purſuant to that Law, Sir John Fenwick 
hath been indicted upon the Oaths of two Wit- 
neſſes, Captain Porter (whom we have here) and 
Goodman (whom we then had, and he did ſwear) 
and upon the Evidence of theſe two Witneſſes the 
Jury found the Bill. 57 | 

We have this farther Matter : For before the 
Time the Bill was preſented to the Grand Jury, 
there was an Examination taken both of Porter and 
Goodman in Writing, and I think it was before. a 
worthy Member of this Houſe, to whom I ap- 
peal in this Caſe, and in thoſe Informations (if 1 
miſtake not) the ſame Informations they gave a- 
gainſt Sir John Fenwick, as they gave againſt Mr. 
Cook; and upon the Trial of Cook they were ſworn, 
and did juſtify and verify the Informations they 
gave before: And then, if you pleaſe, we ſhall 
call Witneſſes to prove, that upon the Trial of 
Cook, Porter and Goodman gave that Evidence that 
did equally affect Sir John Fenwick (for he was then 
withdrawn, and could not be taken) and the Evi- 
dence was, that Cook, Sir 7obn Fenwick, with my 
Lord Aylesbury, my Lord Montgomery, Sir Wil- 
liam Perkins, Sir John Friend, Charnock, Goodman 
and Porter, were all together at a Conſult eſpeci- 
ally 13 wm for the carrying on theſe traiterous 
Purpoſes ; they gave the Court a great deal of 
Trouble, whether Goodman was there at that 
Time, and they did call fome Servants of the 
Houſe that did prevaricate, but the Court was 
throughly ſatisfied, and it hath appeared more 
plainly ſince, that they did abuſe the Juſtice of 
the Court, for that Goodman was undoubtedly 
there. Sir, Cook upon the Trial was convicted, 
and had Judgment of Death. And, Sir, he is 
attainted; but it does not become me to ſay, 
why he 1s not executed : His Majeſty, no doubr, 
hath great Reaſon. for it. But this I may ſay, being 
preſent at the Trial, nothing was made more 
plain; and Sir John Fenwick appeared to be equal- 
Iy concerned? © + : 5 

To ſhew Sir John Fenwick is guilty, I crave 
leave to add this, he did withdraw himſelf, and 
fled, and was enquired after with Diligence; and 
at laſt he was found. | 


We 
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We ſhall make good all we have with, 
by Evidence (we hope) to the Satisfaction of this 
Houſe. 

Mr. Speaker, if you pleaſe, Mr. Baker, that 


is Solicitor for che King in this Caſe, does attend 


at the Door with all the Papers; we deſire that 
he'may be let in. 90 

Mr. Speaker. Serjeant, call in Mr. Baker. (Which 
Was done.) T7 

Mr. Speaker. . What do you call Mr. Baker for? 

Mr. Serjeant Gould. To give an Account of this 
Indictment, for we have a true Copy from the Re- 
cord. | | 

Sir Thomas Powis. Mr. Speaker, ſince I am here 


aſſigned Counſel for the Priſoner, by the Allow- 


ance of this Honourable Houſe, upon his Appli- 
cation, without my Privity, I crave Leave hum- 
bly to. acquaint you, in Behalf of my Client : 1 
take it for granted, that he is, I am ſure we that 
are Counſel for him are, a little ſurpriſed in what 
the King's Counſel are going about; for in Truth, 
we were not aware, nor do we find that any No- 
tice was given to the Gentleman at the Bar, that 
there would be any Proceeding againſt him by ex- 
amining of Witneſſes, cor giving of Evidence; he 
had (it ſeems) the Vote of the Houſe ſent to him, 

and likewiſe a Copy of the Bill; but I could not 
underſtand that the Houſe had given Notice that 
he ſhould be prepared by Witneſſes, if he had 
any, or be at Liberty to produce them. Nor was 
there the leaſt Notice to him, that there would be 
a Proceeding againſt him by Way of giving Evi- 
dence. He did, as I find, humbly apply himſelf, 
by Petition, that he might be heard by Counſel, 
againſt the paſſing of the Bill, and I ſhall very 
carctully obſerve thoſe Directions you gave us, 
which I hope we ſhould not have ſtood in Need of, 
but have behaved our ſelves as becomes us, and 
not have drawn in Queſtion the Power of Parlia- 
ments: I never had a Thought to do ſuch a 
thing; but this I humbly lay before you for your 
Conſideration, whether, without any Sort of No- 
tice, that J perceive, he had from this Houſe to 
make his Defence to any Evidence, and conſe- 
quently there could be no Need of Witneſſes on 
his Behalf ; whether you will ſo proceed, unleſs 
he had had Forewarning to provide himſelf other- 
wiſe than by the printed Votes, which (I ſuppole) 
he had no Opportunity of ſeeing ? And, whether, 
within the Words you are pleaſed to acquaint us 
with, we may be heard as to the Reaſonableneſs 
of this Proceeding, that by and by we muſt crave 
Leave to ſpeak unto. 

Mr. Speaker. Sir John Fenwick did petition, it is 
true, that he might be heard by Counſel at the 
Bar againſt paſſing the Bill; but he likewiſe pe- 


titioned for Counſel and a Solicitor; and the An- 
ſwer from the Houſe was, That he ſhould be al- 


lowed Counſel to make his Defence. 
Sir Tho. Potois. Yes, Sir, I have ſeen the Order 


of the Houſe ; and truly there did not any Thing: 


occur from it to me, that it ſhould be expected 
that he ſhould produce Witneſſes; for he praying 
that he might be heard againſt paſſing of the Bill, 
and the Order of the Houſe being that he might 
have Counſel for making of his Defence, I did not 
apprehend that it impower'd us ſo to be prepar'd 
as to bring Witneſſes, eſpecially there being no 
Notice given to him to bring Witneſſes, nor no 
Way for him to compel them to come here. 

Sir Bart. Shower. Mr. Speaker, we do acknow- 
ledge that we are ſo far ready as to offer ſome 


Conſiderations againſt the Reaſonableneſs of the 
Bill, not againſt ſuch a Bill in general, but again: 


Sir John Fenwick in particular, and upon thoſe 


Suggeſtions in the Bill; but in Reſpect of his 


making his Defence againſt Matter of Fact, and 


to anſwer the Charge of the Bar, we are not 
ready. The firſt Time we 
had Notice that Sir 70h Fen- 
wick ſhould attend, or be 
brought to the Bar, was laſt 
Night at Nine or Ten a Clock 
at Night ; 'tis true, the Order ſaid the King's 
Counſel ſhould produce Evidence for the Bill up- 


Note, This Order 
was made the Day be- 


Horſe, 


on this Day; but it was not order'd that there 


ſhould be Evidence produced for Sir John Fenwick, 
or at that Time that he ſhould be perſonally pre- 
ſent: We are ready, with Submiſſion, to offer 
what we have to ſay againſt the paſſing of this 
Bill, upon the Suggeſtions made in the Bill, as 
Sir Jobn Fenwick's Cale is there repreſented ; but 


to anſwer them in Reſpect of Truth or Falſehood, 


that we are not prepared to do; whether you 
will hear them to that, before you have heard 
us, in the other Particular, that we ſubmit to 
you ---; = 
Mr. Speaker. Sir, you had Notice on Weduneſday 
laſt, that Sir 7oby Fenwick ſhould have Liberty to 
make his Defence by Counſel; and if you had 
doubted whether he ſhould be admitted to do it 


by Witneſſes, you might have applied to have 


known the Pleaſure of the Houſe : But if that be 
what you ſtand upon, if you will withdraw, you 
ſhall know the Pleaſure of the Houſe. | 

Mr. Serj. Gould. I muſt confeſs we depended on 


it, and expected no other Thing than the Bar 


Evidence. This was our Order, and I appre- 
hended that the Petition meant the ſame Thing : 
For, as I remember, it was an Order likewiſe that 


the King's Counſel ſhould produce the King's 


Evidence: What Reaſon was there for that Evi- 
dence, unleſs Sir ohn was to apply himſelf to an- 
ſwer it? | 1 

Mr. Recorder. I beg your Leave to obſerve with 
what Reaſon the Counſel on the other Side make 
this Objection ; when *tis the Import of this Bill, 
that Sir Fobn Fenwick is guilty of High Treaſon : 


And your Order ſays, They are to be heard againſt 


the Bill, that is to ſay, They are to be heard 


fore at the riſing ite 


as * 


againſt the High Treaſon charg'd upon him by | 


this Bill. Therefore the Houſe did direct us to 
produce the Evidence againſt Sir 7ohn Fenwick, to 
verify the Suggeſtions of this Bill: And fo I can- 
not apprehend what can be more proper at this 
Time, but to prove the Fact againſt Sir obs 
Fenwick z, and *tis their Buſineſs to defend it as well 
as they can, 

Sir Tho. Powis, What was ſaid by the learned 
Gentleman on -the other Side, I hope, will be 
ſome Reaſon why we might be of Opinion, that 


we ſhould not have Occaſion to produce Witneſ- 


ſes : And the Truth is, this Bill does no where fo 
much as fay, Sir John Fenwick is guilty of High 
Treaſon ; and therefore Mr. Recorder was under 
ſome Miſtake, when he ſaid the Bill charged that 
he was guilty. The Bill does not any where make 
ſuch an Allegation ; there is nothing but a Reci- 


tal that he was indicted for ſuch a Treaſon ; and 


then it recites, That whereas he had protra- 
ded his Trial by ſuch Means, and Goodman had 
withdrawn himſelf ; (but it does not ſay with his 
Privity 3) and then follows the enacting Part: 


Be it Enacted, &c. So that there is no ſuch Thing 
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Allegation that he is guilty, whereby 
— als — that that was the Fact or Que- 
ſtion between us. We now offer theſe Things 
humbly to you, and ſhall readily ſubmit to what 
you think fit to do in 1t, | : 
" Mr. Recorder. Sir Tho. Powis ſays, That Sir John 
Fenwick is not charged with his doing any Act, or 
being guilty of High Treaſon ; but the Bill takes 
Notice that he ſtands indicted for it : Then it will 
be enough for us to prove, that he ſtands indicted, 
unleſs the Houſe think fit to let us go into the 
Evidence of his being guilty. 


Sir B. Shower. We do not oppoſe the produ- 
cing Evidence to prove the Suggeſtions of the Bill, 


and the Recitals of the Bill ſpecified: But if they 
attempt to prove him actually guilty, by living 


Witneſſes, as they have opened it here, that we 


humbly beg Leave to oppoſe. But if they think 
fit to prove the Suggeſtions of the Bill, that there 
was an Indictment, that there were Witneſſes 
ſworn, and one is withdrawn, and the Promiſes 
of making Confeſſion, and his prevaricating in 
that Matter, we are ready to make our Defence 


to that. | | 


* 
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Mr. Speaker. Gentlemen, you muſt withdraw 
before you have the Directions of the Houſe. | 


Accordingly Sir John Fenwick, and the Counſel 
of both Sides, withdrew. . 


Aud being withdrawn, 


Mr. Speaker. Gentlemen, you have heard what is 
ſtood upon by the Counſel for Sir Zoh Fenwick: 


They ſay, if you call only Evidence to prove the 


Suggeſtions of the Bill, they are ready to anſwer 
them; but if you call any Evidence to prove Sir 
John Fenwick guilty of a Conſpiracy, by living 


Witneſſes, they pretend they are not ready, and 


ſay, They did not known they ſhould be allow'd 
Liberty to produce any Witneſſes. | | 

Sir Tho. Littleton. Mr. Speaker, the Counſel 
could not think that the Bill ſhould ſet forth that 
indicted, but that the Houſe 
would know by what Means; and that Goodman 
was gone away, and we ſhould not enquire by 
what Means. What are the Objections by the 
Counſel againſt the Bill? Say they, We are ready 
to give Reaſons againſt the Bill; they do not ſay 
down right againſt your Juriſdiction: But, ſay 
they, we are ready to ſhew *tis not reaſonable in 


this Caſe, as ſtand Circumſtances, to paſs this 


Bill: Sir John's Petition was to be heard down 
right againſt the Bill. If that was your Intention 
to hear him to that, and to that only, I conceive 


you would not have worded your Anſwer as you 


did: You order'd him Counſel to make his De- 
tence 3 and at the ſame Time order'd the King's 
Counſel to produce the Evidence: How could 


they underſtand it, but to make Defence to the 


Evidence? It may be they have a Mind to have 


another Fee: Whether you will think fit, in the 


Circumſtances you ſtand, to give them further 
Time, I do not know : But the Circumſtances of 
the Kingdom, and the King's Life, muſt be con- 
ſidered as well as Sir Joby Fenwick. What is the 
Meaning that they are not prepared? I ſuppoſe it 
is to have further Time; but I think your Order 
is ſo plainly worded that they could not ignorantly 
miſtake it. © ea 
Lord Norryes. I riſe up to the Matter of Fact; 


that Gentleman tells you your Order is plainly 


worded ; *tis fo, if they had timely Notice of it: 


But the Counſel at the Bar tell you, they had no | 


Notice of this Qrder till Ten a-Clock laſt Night. 
Mr. Speaker. That noble Lord does miſtake ; 
for that which they ſay they had no Notice of till 
laſt Night, was, that Sir Zobn Fenwick ſhould be 
brought hither ; but the Notice that he ſhould be 
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heard by his Counſel for his Defence was ſent him 


the Day before. | | 
Lord Norryes. This very Order, for his Majeſty's 


Counſel to produce the Evidence, was made but 


upon Thur/aay. 

Mr. Speaker. Then I miſtake. But the Order 
that was made upon his Petition, I ſent away im- 
mediately : But the Order they mean, I ſuppoſe, 
is that for bringing him hither. 


Mr. Cooper. Say the Counſel for Sir Jobn Fen- 


wick, We come prepared to make Defence to 
every Thing charged in the Preamble of the Bill, 
but what is not charged, we do not come pre- 
pared to make Defence to. Now they conceive 


the Fact of High Treaſon is not charged upon 


him by the Bill, and if true, it is of great Weight; 
but as it is, *tis none: For firſt, *cis plain, the 
Preamble recites that he was indicted for High 
Treaſon by the Grand Jury; that is a Charge of 
High Treaſon within the Bill; for it ſays, he was 
charged by the Oaths of his Country upon the 
Oaths of two Witneſſes; and there is the very 
Overt-A& recited in the Preamble of the Bill. 


* 


Now, allowing this its due Weight, Can any one 


think, that ſits here as a private Judge, that the 
High Treaſon thus recited, as found by the Grand 
Jury, was no Part of his Charge? The very Na- 


ture of the Bill ſpeaks; for could any one think, 
that you would ground a Bill of Attainder upon 


a Suggeſtion, that be being indicted of High 
Treaſon, had ſpirited away one of the King's 
Evidence, or for giving falſe Information? So 
that this is trifling with the Houſe, with Sub- 
—_—. | 3 
Sir Rich, Temple. Can any Body ſay any Thing 
of the Intention of the Houſe, when *tis reduced 
into a Bill ? Is it not the Bill that he is to make 
his Defence to? And the Gentleman that ſpake, 
ſays, That no Body could think otherwiſe : Why, 
Sir, no Body is to think otherwiſe than the Bill 
ſtates ir. | a | 

Now the Thing before you is, Whether up- 
on the Suggeſtions of this Bill 'tis fit for you 


to paſs it? The Caſe of Mortimer was, That he 


had made his Eſcape, being under an Indict- 
ment of High Treaſon ; and it came before the 
Houſe, Whether upon the Statute of 25 E. 3. 


it was High Treaſon : But they did not debate 


the Fact. 
Now you have brought a Bill here, and all the 


Ground is, that he was indicted for High Trea- 


ſon, had thus and thus prevaricated and delay*d 
his Trial, upon Promiſes of Confeſſion, and in 
Concluſion, one of the Witneſſes is withdrawn: 
Sir, no Man is to make his Defence but to what 
is in the Bill; nor can you examine to any Thing 
but what is ſuggeſted in the Bill. If you had 
put the Iſſue upen the Guilt of Sir John Fenwick, 
he muſt have a fair Trial in ſome Place, and 
that he cannot have here upon Oath; for upon 
all Bills of Attainders they have had a fair Trial 
above. | 


could, 


Mr. Smith. I always thought when a Bill of At- 
tainder was to paſs through this Houſe, that eve- + 
ry Man was concerned to hear what Evidence he 


could, to make it appear whether the Perſon was 


guilty of the Facts that were alledged againſt him 


to condemn him for; and, I take it, the principal 
thing to be conſidered is, whether he be guilty of 
ſuch a Crime as deſerves ſuch a Puniſhment. So 
that, I take it, the Queſtion now is, Whether 
Sir John Fenwick hath had that Notice to produce 
his Evidence, as is convenient? For I think we 
ſhould loſe Time to let Counſel ramble upon the 
Reaſonableneſs of our ul 129 ; the Queſtion 
is, Whether he is guilty of the Fact? Sir, I can 
never think the Counſel could underſtand your 
Order, when it ſays, to make his Defence, but it 
mult be to the Fact upon which he is to be con- 
demned. You have already determined that 


Point, as to his prevaricating, but that is not the 


Matter that ſhall make me find him guilty 3 but 
the Evidence that will weigh with me is the Evi- 
dence of High Treaſon, and how far they can an- 
{wer It. | * | 

Mr. Hcoper. The Queſtion is, Whether or no 
there be a ſufficient Guilt laid to this Man's 
Charge? For in all Courts of Judicature this is 
4 certain Rule, You muſt proceed ſecundum Al- 
legata & Probata ; and you ſhall not go about 
to prove a Thing unleſs it be alledged. Now 
the Queſtion is, Whether this Thing be al- 
ledged in the whole Bill, that Sir Fobn Fenwick is 
guilty of High Treaſon? And if not, you will 
go about to prove what is not alledged. Tis true, 


| It hath been alledged that a Bill hath been found; 


but ſeveral have been indicted who have been ac- 
quitted. It is poſſible the Priſoner at the Bar may 
be guilty 3 but I think we muſt obſerve that Me- 
thod here, that is obſerved every where elſe, and 
that is not to go about to prove any Thing that 1s 
not alledged. 7 . 
Mr. Clerk. The learned Gentleman hath made 


an Objection that perhaps would hold very well in 


Weſtminſter-Hall: But J ſuppoſe he may remember 
this Bill muſt have a ſecond Reading before you, 


as a Houſe; and then perhaps the Allegations 


may be different from what they are now. But 
the principal Matter before you is, Whether this 
Gentleman be guilty of High Treaſon, or no? 
And if they did not prepare to that Part, I think 
they were negligent to their Client; for it appears 
to be that Part that is moſt ſenſibly like to affect 
him... | 5 

Mr. Howe. The more J hear the Matter deba- 
ted, the more it ſeems ſtrange to me. I have 
heard the Bill read, and took Notice of the 
Heads of it: I always underſtood the Preamble 


of the Bill to be the Inducement to the End of it; 


I was mightily ſurprized to hear the King's Coun- 
ſel attempt to make good I chink they did 


not ſpeak materially to one Point of the Allega- 


tions in the Bill, fo that the Allegations do ſignify 
nothing: Or elle, if they intended theſe Allega- 
tions ſhould ſignify any thing, we muſt have theſe 
Allegations proved before we paſs our Judgments 
upon the Bill: Whereas the Counſel, inſtead of 
endeavouring to prove that ke was indicted for 
High Treaſon, (tho? hinted at) would prove him 
guilty of High Treaſon ; inſtead of proving that 
he had prevaricated, they ſay not one Word of 
it; inſtead of proving that he has forged Papers, 
in order to alienate the Minds of the King's Sub- 
jects, they ſay nothing to it, tho' in the Bill it is 
alledged as High Treaſon. 

We muſt not go here upon private Fancies 


and Opinions; no Man that heard my Lord De- 


/ 
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lamere's Trial but believed him to be guilty of 


the Fact; yet he was acquitted, becauſe there 


was not Evidence ſufficient againſt him, I think 
you muſt ſtick ro one of theſe Points; if you 
ſtick to this, to prove him guilty of High Trea- 
ſon, you muſt alter the Bill; and then that muſt 
be proved out of the Mouths of two Wit- 
neſſes. If you pleaſe to ſtick. to the Bill, then 
J hope the King's Counſel will go on to prove 
the Allegations of it, or let us know why 
they do not: I ſhall no more give my Vote 
to hang him, becauſe he is indicted of High 
Treaſon, than I ſhall becauſe he hath been in 
Newgate. | | . | 

Mr. Sloane. I think a great deal of your Time 
in debating this Matter may be ſaved ; though 
I will. allow the Bill might have been drawn bet- 
ter, and that a Bar-Indictment is not a ſufficient © 


Ground of it ſelf for a final Deciſion of this Mat- 
ter: Bur when at the Time of the finding the 
Indictment there were two Witneſſes, and one 


of them is withdrawn, and as is ſuppoſed by 
his Means; if the Bill ſeems imperfect for any 
thing before you now, you will not ſtay all the 
Proceedings upon it; but if you ſee it imperfect, 


and it may be amended, you will amend it at. the 


Committee. I think the Favour you have gi-. 
ven is abuſed, and that 'tis perfect trifling from 
the Bar. In one Breath they ſay, they could 
not get ready, for they had no Notice till laſt 
Night; and in the next Place they ſay, they 
will go on to every thing but his being guilty ; 
_ I believe they never will be prepared for 
that. 

Mr. Att. Gen, Sir, I am very unwilling to 
ſpeak any thing in this Matter; becauſe, Sir, 
by the Place I have the Honour to ſerve his 
Majeſty in, as one of his Counſel, if it was in 
the Courts below, I muſt proſecute on Behalt 
of the King: But I am very ſenſible, while I 
am in this Houſe, I am in another Capacity; 


I am to vote here as a Judge, and not as a 


Party. + | + 
That which I do now trouble you about, is 
in Relation to the Matter that hath been ob- 


jected; That the Bill does not expreſly affirm, 


that Sir 70hn Fenwick was guilty of High Trea- 
ſon, but only that he was indicted for it, Truly 
I thought, and do ſtill, with humble Submiſſion 
to the Houſe, that that Matter of affirming him 
to be guilty of High Treaſon was not to be in- 
ſerted in the Bill; for that will be the Conſe- 
quence of your Judgment, and Opinion, upon 
hearing of the Evidence. That worthy Member 
that ſpake laſt ſaid, the Bill might be better 
drawn; I am ſorry we had not his Aſſiſtance in 
it: But, with Submiſſion to his Underſtanding, 
I think that had been too much Preſumption, till 
you are ſatisfied whether he was guilty or no. We 
could only go ſo far as to ſet forth the Faults 
that we knew; as, that he was indicted, that we 
can verify, and can't take this to be like the Caſe 
of an Indictment ; for there you muſt affirm ſuch 
and ſuch Things that cannot be altered aſter- 
wards. But a Bill in Parliament hath many Steps; 
you read it ſeveral Times, and commit ĩt; ſo that 
you alter the Suggeſtions of the Bill, as the Caſe 
appears to you to be verified; and if you be of 
Opinion that he is not guilty, you will not con- 


demn him becauſe he is indicted: However, that 


is not unmaterial, but proper to be fet forth for a 
Groynd of your Proceedings, that there was a 
| 1 © -Proda-—-. 
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Probability of his being guilty from that Accu- 
ſation. Therefore, Sir, I confeſs I can't think 
that thoſe Gentlemen that are Counſel for Sir 
John Fenwick could think, that you did intend to 
roceed otherwiſe than to hear Counſel as to the 
Fact they could not think that upon Proof of 
his being indicted, that that would be Ground 
enough for you to proceed to paſs the Bill: For 
how could any Body think, but you would come 
to examine the Fact? I can't ſee how they ſhould 
come to miſtake, unleſs *twas wilfully. | 
Mr. Price. The Matter now debated, is, What 


be given upon this Bill; or whether Evidence ſhall 
be given of any other Matter than is ſuggeſted in 


| the Bill. I muſt confeſs, making a falſe Step at 


firſt ſetting out, hath put us out of the Way hi- 
therto ; for in the Caſe of my Lord Straſford, Wit- 
neſſes were examined, and Adjudication that he 
was guilty, before any Order for a Bill of Attain- 
der. But ſince you are in this Way, conſider whe- 
ther the Counſel againſt the Bill have gone. ac- 


cording to their Order : The Order was, that 


Counſel ſhould be heard to prove the Suggeſtions 
of the Bill, and the Counſel for Sir John Fenwick 
do not oppoſe that; but the Counſel for the Bill 
open more Things than are comprehended in the 
Suggeſtions of the Bill ; for the Suggeſtion is only 
a Recital, and hath no poſitive Averment. And 


though the Bill and an Indictment is not the ſame, 
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yet they muſt be the ſame in this, to put a Charge 


upon the Perſon. If the Preamble is not to any 
Purpoſe, what need they have made any, but 
have ſaid only, Let him be attainted? To what 
Purpoſe does Sir John Fenwick come to the Bar ? 
If it is to any Purpoſe, tis to anſwer the Charge 
of the Bill. That learned Perſon ſays, to fuggeſt 
that he is guilty till the Matter is proved, then 
there muſt be an Amendment in rhat Point, and 
that will make it a new Bill, and then he muſt 


have another Day to anſwer the new Charge: But 


they might as well have ſaid he was guilty of High 
Treaſon, as to ſay in the enacting Part, that he 


- ſhould be attainted. Therefore if the Gentlemen 


for the Bill will proceed and prove the Preamble 


of the Bill, let them; otherwiſe let there be ano- 


ther Day for Sir 7obn Fenwick to attend, and let 
them do all rogether. 

Sir Chriſtopher Muſerave. I think, as to that 
learnedPerſon, nothing 1s to be laid to his Charge, 
for I think they have drawn the Bill purſuant to 
the Directions; and I am ſure it they had drawn 
it otherwiſe, before they had known the Senſe of 
the Houſe, Ithink they had been guilty of a Crime. 

That which ſeems to be before you, is, what was 
opened by the King's Counſel, and that was to 
prove the Treaſon. Now, Sir, I would be glad 
ro know of any Perſon, whether any thing 1s to 
be admitted to be proved at your Bar but what is 
in your Bill, For let us have a little Regard to the 
Proceeding in Weſtminſter-Hall: Can any Perſon, 
upon an Indictment of High Treaſon, offer Evi- 
dence of any Treaſon but what is expreſs'd in the 


Indictment? And I think this is the ſame in Ef- 


fect; for here you draw a Bill of Attainder againſt 
Sir John Fenwick, and in Juſtice you ſend him a 
Copy of it, and, with great Favour too, you al- 
low him Counſel to defend himſelf to that, as to 
the Suggeſtions that are in the Bill; otherwiſe, to 
what End did you ſend him the Copy of the Bill? 
Now if you will admit of any thing to be proved 


but what is in your Bill, I know not of what dan- 


Yor. V. 
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gerous Conſequence it may be, for *tis impoſſible 
to be prepared for it. 

Mr. Sol. Gen. If the Counſel againſt the Bill could 
be any Way miſtaken, or think the Bill defective, 
I am for giving them longer Time to make their 
beſt Defence; but think neither one nor the other 
of them true; but your Order was to draw a Bill 
for attainting Sir John Fenwick of High Treaſon ; 
and I think if the Bill had gone no farther, but en- 
acted that he ſhould be attainted of High Treaſon, 
we had ſtrictly purſued your Order; for the Pre- 


amble is no neceſſary Part of the Bill, 
Method ſhall be followed, or what Evidence ſhall 


A Bill and an Indictment are of quite different 
N3ttres ; there is a Form for an Indictment, but 
no Pxecedent for an Act of Parliament. 

As to the Preamble, the Debate, when it was 
ordered, went no farther than that he was accuſed 
of High Treaſon, and was like to have been 
brought to his Trial; and to delay it, he pretend- 
ed to make an ingenuous Confeſſion, and inſtead of 
that, there was produced a Paper which you have 
cenſured (as you thought fit) and upon that you 
voted a Bill to be brought in to attaint him of 
High Treaſon; what then could be expected 
more for the Inducement, but the Debate upon 
which it was ordered? 

If this Houſe had thought fit to examine Wit- 
neſſes before (as now) no doubt but the Bill would 
have ſuggeſted that he was guilty of High Trea- 
ſon ; but tis Time enough for you to ſuggeſt that, 
after you have heard what Witneſſes there are. If 
the Counſel did not know this, notwithſtanding all 
that I have ſaid, I am for giving them Time; but 
(with Submiſſion) it was impoſſible for them to 
miſtake it : Tf the Bill had went no farther than, 


Be it enacted, that he ſhould be attainted of High 


Treaſon, then they had ſome Colour to ſay there 
were different Species of High Treaſon, and the) 
could not tell to what particular Facts they Bins 
apply themſelves : But when the Indictment is re- 
cited, which charges him with particular Facts, 
and tells him by what Witneſſes the Bill was 
found, it was impoſſible not to know that this was 
the High Treaſon you did intend to enact that he 
ſhould be attainted for: But when they ſay they 
are not ready, truly there may be ſome Reaſon 
for it, for I believe they never will be ready : 
Sometimes Men will be wilfully miftaken, and 
ſometimes *tis their Misfortune to be ſo. They 
ſay they are miſtaken ; which of theſe are true, I 
Know not, but we have ſeen already the Time 
when he hath trifled with the Courts of Juſtice; he 
hath delay'd his Trial till one Witneſs is with- 
drawn; if you give him longer Time, he may 
have the good Fortune to have the other gone too. 
I ſee no Reafon for you to forbear hearing of the 
Evidence. 

Mr. John Mountague. I am not ſurprized to hear 
Sir John Fenwick deſire Time, for giving him Time 
is giving him Life ; nor for his Counſel to tell 

ou his Witneſſes are not ready; *tis a common 

xcuſe ; I hardly ever knew a Perſon brought 
upon his Trial, but that was his Excuſe, and yet 
I have ſeldom known it allow'd as a good Excuſe: 
But *tis objected, you muſt go ſecundum allega?” 
& proba?*, and nothing being in this Bill like what 
the Counſel for the Bill did open, 'tis not fit to 
hear them call Witneſſes to what is not alledged 
in the Bill, I grant that; and yer I think they 


ought to be allowed to call Witneſſes to prove eve- 
ry thing they have opened to you: Tis agreed 
they ought not to have + dt in a Bill to. ſay 

; DE in 


in point blank Terms, he is guilty of High Trea- 


ſon; but, they ſay, you ſhould have charged with 


what Treaſon he is accuſed of, and then they 
ſhould have been admitted to prove it. With 
Submiſſion, the Bill does that pry 2 for the Bill 
does recite, that he is indicted of High Treaſon, 
in compaſſing, Sc. This is the Treaſon that is 
i war þ upon him by this very Bill: Now ſure you 
will permit them to prove what is alledged in the 
Bill. What did the Counſel for the Bill open? 
That at ſeveral Meetings they met to conſult of 
the Matter that this Bill takes Notice of. Did not 
he tell you when Charnock came firſt there for that 
Purpoſe, and when Charnock met them again for 
their Aſſurance? Now this being ſo plainly ſer 


forth in the Bill here, which recites that this Mat- 


ter was proved by two Witneſſes, upon the Cre- 
dit of whoſe Teſtimony this Matter was found, 
and that one of them is gone away; and, ſay they 
now, we are ready to prove the Matter then 
ſworn : Is not that proper to ſatisfy Gentlemens 
Conſciences that won't convict this Man without 
Evidence? ; | 
Sir Fr. Winnington. Mr. Speaker, I humbly con- 
ceive the Queſtion is not now, Whether Sir Fob; 
Fenwick is guilty or no? But, Whether the Ob- 
jections the Counſel for him have made, be ſo 
| ſtrong as you will grant what they move to you? 
They tell you, if Counſel will proceed upon no- 
thing but what is ſuggeſted in the Bill, according 
to your Order, we are ready to make our Defence. 


It was faid the King's Counſel was ordered to give 


their Evidence; that can have no Interpretation 
but as to the Matters in the Bull. 1 

Says the King's Counſel, We will prove him 
guilty : Says the Counſel on the other Side, I 
hope the Houſe will give us Time to encounter 
them in that, for you have no ſuch Thing in the 
Bill; the ſending them the Copy of the Bill was 


as much as to ſay, You need not prove any thing 


but what is therein aſſerted. *Twas ſaid by the 


learned Gentleman there, that there might have 


been an Act of Parliament which might have ſaid 
only, Be it enacted, that ſuch a Man be attainted, 
without giving any Reaſon. I cannot deny but ir 
might be ſo without any Reaſon, but I don't be- 


lieve it will be ſo. And another learned Perſon 


was for mending of the Bill : Says he, When you 
have the Matter of Fact proved before you, it 


may lead you to the amending of the Bill, and in- 


ſerting what you pleaſe, and enacting of it; but 
does that anſwer what the Counſel ſaid on the other 
Side? Would you have us anſwer what we did not 
know that you would ſtand upon? The Queſtion 
is not, Whether he be guilty or no? But, Whe- 
ther the Objections that are made be good to 
give them Time? ; 
Col. Granvill. Sir, the Counſel (by what Job- 


ſerved from them) have ſtarted rwo Difficulties, 


and really (to me) both ſeem very material; 
the firſt is, Whether the King's Counſel ſhall be 
at Liberty to prove any thing that is not ſug- 
geſted in the Bill: The other is, Whether Sir 


Jobn Fenwick had due Notice to make his De- 


fence. 

The firſt is a Matter of very great Moment: 
You are proceeding upon a Bill where not only 
the Life of Sir John Fenwick, but the Life of every 


Man in Exgland is in ſome meaſure concerned: 


When a Precedent is made in this Caſe, No-body 

knows who may be affected or hurt by it; and 

therefore I deſire you will ſettle that Matter, and 
I | $ 
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have the Judgment of the Houſe, whether they 
will admit the Counſel to prove any thing that 1s 
not ſuggeſted in the Bill: If you will, I do not 
ſee how any Man that ſtands at the Bar of your 
Houſe, can be prepared to make his Defence. 
For there ſhall be one Crime alledged in the 
Bill, and when he comes to the Bar,. the Coun- 
ſel that are to proſecute, ſhall go quite off from 
that which is laid in the Bill, and produce you 
Evidence to a new Crime ; and he ſtares and looks 
round him, and you had as good allow him no. 
Counſel; or Copy of the Bill. This you thought 
ſo neceſſary for every Man that was to come 
upon his Trial for his Life for Treaſon, that 
you altered that Trial, and declared no Man 
ſhould have any Treaſon proved againſt him 
that is not alledged againſt him in the Indict- 
ment. 8 

We have had great Complaints of Meſtminſter- 
Hall, and if the Parliament ſhould proceed in 
this manner, may have the ſame again. If they 
are too raſh in their Proceedings, they will be 
countenanced mightily in them, if you ſhould 
proceed againſt a Man, and condemn him for one 
Thing, when he is accuſed of another. I deſire 
to know, how we can proceed in a Bill upon 
which Sir 7. Fenwick is to be proved guilty, and 
he hath no Opportunity to anſwer it? I take it, as 
this Bill is drawn, Sir F. Fenwick's Guilt is no way 
concerned in it: For whereas the worthy Gentle- 


men tell you the Treaſon is ſpecify*d, there is no 


Frag ſpecify*d, otherwiſe than he is indicted 
or it. | Ls: 

Mr. George Rodney Bridges. Sir, I think the pro- 
per Queſtion before you is, Whether you will 
allow Sir F. Fenwick Time to produce ſuch Wit- 
neſſes as he ſhall deſire for his Juſtification, *Tis 
a little ſtrange to me, that the Gentlemen that are 
of Sir F. Fenwick's Counſel, ſhould inſiſt upon thoſe 
Things, to deſire farther Time for his Prepara- 
tion, when (I think) 'tis very plain, they were 
told what they were to prepare for by the Bill; 
which was, they were to juſtify Sir 7. Fenwick a- 
gainſt thoſe Things he ſtands indicted for; and 
the Matter of the Indictment is the Thing to be 
proved before you, and the Witneſſes to make it 
good are likewiſe mentioned; one of them is gone, 
but his Teſtimony remains upon Oath, not only 
to the Grand Jury, but in another Place, that I 


am told of: I do not think you will think it rea- 
ſonable, after the King's Counſel] have made 


out their Evidence, to give him Time to 
make their Obſervations upon the Charge ; fo 
you will conſider before you hear the King's 
Counſel, whether you will allow him farther 
Time, or no. | Dl. 

Sir Jo. Williamſon. Mr. Speaker, the Gentleman 
that ſpoke laſt, ſtates the Caſe to be, Whether 
you will think it reaſonable to allow Sir F. Fen- 
wick farther Time to produce his Witneſſes? You. 
may, Sir, make that the Queſtion ; but that will 


depend upon another, which is, Whether you 


think that Sir J. Fenwick had not Notice enough 
to prepare to defend himſelf againſt the Charge 
contained in the Preamble of the Bill? And JI add 
this further, Whether the Manner and Way of 
expreſſing that particular Charge in the Bill, is 
not ſo worded, ſo charged, as here expreſly to 
become a Charge that he is to anſwer for, and 
not only as a Matter of Fact hiſtorically related, 
not to come in Proof here: For if it proves to 


be well charged in the Preamble, 'tis a particular 


Fact 
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Fact of Treaſon he is to anſwer for in this Houſe ; 
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3 and then he hath had Time enough; ſo that now 


you are to judge of your own Way of expreſſing 
your ſelves. I believe every Gentleman knows it 
was the Senſe and Meaning of the Houle, that 
thoſe are the particular Treaſons mentioned in the 
Indictment with which he ſhould be charged at 
the Bar, and have Time and L.iberty to defend 
himſelf ; and not only to the Allegations, that he 
had been indicted, Sc. Now, Sir, if you ſhall 


allow theſe Gentlemen to except againſt your 


Way of expreſſing your ſelves, that I ſubmit to 
you: But *tis clear to me, that this was a very 


. good and proper Way of expreſſing your ſelves, 


to charge him with theſe Facts, and to give him 
Liberty to diſprove it. If he and his Counſel un- 
derſtood it otherwiſe, the Queſtion is, Whether 
their differing with you in the Way of expreſſing 


it, ſhall be allowed to them, without taking a rea- 


ſonable Exception to it? You are ty'd here to the 
ſtrict Rules of Juſtice; but as to the Forms of Pro- 
ceeding below, I do not think you are. Our Mean- 
ing was moſt certain (though he was indicted, that 
was nothing to us) that they ſhould bring their 
Proof to our Bar to prove him guilty; and if you 
ſhould give him two or three Days Time, you 
muſt mend your Bill to their Way of Expreſſion, 
and to their Senſe. 5 | | 
Mr. Brotherion. I take the Queſtion to be now, 


Whether the King's Counſel ſhould give Evidence 


of any other Matter than what is alledged in the 
Bill? As to that I muſt obſerve to you, that this 
Bill does not ſet forth any particular Charge 
againſt him; it does not ſay, that he ſuch a Day 
did ſuch a Fact, whereby he can make his De- 


| fence; *tis only the Recital of an Indictment; and 


it does not ſay the particular Time and Place 
where the Fact was done. Now as to what that 


Gentleman ſays, if it had been ſaid generally, 


that he ſhould be attainted, i: had been ſufficient. 
22 H. 8. the Statute for attainting one for putting 
Poiſon into a Pot, Sc. there is the Day and Year 
when the Fact was committed; and ſo he might 
make his Defence. Then the King's Counſel offer 


to prove, that this Goodman was convey'd away 


by Sir Zobn Fenwick 3, and there is no ſuch Charge 


in the Bill ; for the Bill only ſays, that he is with- 
drawn; and I am of Opinion they ought to give 
Evidence of nothing but what is in the Bill. | 
Mr. Whitaker. As to the Exceptions made by the 
Counſel to the Inſufficiency of the Bill, by which 
they pretend Sir ohn Fenwick was led into an Er- 
ror, ſo that he had no due Notice, I muſt needs 
ſay, if they were in Weſtminſter-Hall they would 
be in the Right : But this Houſe is not bound to 


thoſe Forms; for I believe the enacting Clauſe 


would do the Buſineſs of Sir Jobn Fenwick well 
enough, if all the reſt were laid aſide ; and] will 
conſider it with as much Tenderneſs and Conſci- 
ence for the Priſoner at the Bar, as any that brings 
Arguments from Weſtminſter-Hall. I would con- 
ſider, whether ſuch a Defence as they have made, 
that from the Bill (as to what is laid in it) he had 
not Notice enough to prepare to make his An- 
ſwer: They ſay, a Recital is no direct Affirma- 


tion in civil Matters: It is an Affirmation; for 


to ſay, Whereas ſuch a one is Bound, is good in a De- 
claration upon a Bond. Now I would know, whe- 
ther this be not enough, to ſay, That he is indicted, 
without any Allegation that he is guilty ? Had 
the Bill no Recital at all, it had been an Objecti- 


. 


on; but it may be, it had been ſuch an Objection, 
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that they ought to have done ſomething of their 
Parts, as to have deſired the Opinion of the 
Houſe to what they ſhould have anſwered: For 
ſuppoſe there had been no Recital at all (and 
you may make what Recital you think fit) what 
ſhould Sir John Fenwick have done? There are 
ſome Inſtances at Common Law: A Man is in- 


dicted for being a common Barrater, and there 


are no Inſtances given in the Indictment; why 
then he comes and prays the Court, that they 
may declare what Inſtances they will give, and. 
that they may give no other Words in Evidence: 
Therefore I queſtion not but that. ſhould have 
come on his Part; he is to be heard as to the en- 
acting Part of the Bill; and under Favour, you 
could do no otherwiſe. 
give Evidence of any Treaſon that is not ſpecifi- 
ed in the Recital of the Bill, and the Counſel 
make an Objection to it, Iſhall agree with them. 
Sir Ed. Seymour. My Lords hd wit] 2 
you Mr. Speaker, what hath been 2 moey 
ſaid to you by that worthy Perſon warm og "mY 
that ſpake laſt, no doubt, is true; = 
That if there had been no more than the enacting 
Clauſe, it would have done Sir Jobn Fenwick's Bu- 
ſineſs with a Witneſs, or rather without a Wit- 
neſs : But that is not the Queſtion we are diſpu- 
ting here; but the Queſtion is, Whether you 
will give Sir John Fenwick longer Time to make 
his Defence to that Part he inſiſts | | 
on, that is not contained in the Bill. paſt 3 a Cock. 
You are well ſatisfied that you can- 6) 
not. go through with the Suggeſtions to Night, 
and the Debates, and what relates to it; and 1 
find no Perſon againſt putting ir off, but becauſe 
it would be a Delay; and if it be no Delay, that 
Reaſon is out of Doors. $5 24 55 
They tell you the Counſel could not but take 
Notice of the Matters ſuggeſted in the Indictment: 
I cannot think that is reaſonably argued; becauſe 
they do know the Practice and Method is fuch, 
that they can take Notice of nothing but what is 
ſpecified and contained in the Bill. And therefore 
there being no Guil: charged upon Sir Fobn Fen- 
wich in the Bill, is it reaſonable they ſhould come 
and accuſe themſelves here, or make a Defence to 
what is not charged? No; but, ſay they, it is 
implied : This is an untrodden Path, and you 
ought to walk as ſecurely in it as you can. *Tis 
extraordinary that you bring Sir John Fenwick here 
to anſwer for Treaſon, when *tis allow'd in the 


Suggeſtions of the Bill, you have but one Witneſs 


to that Treaſon 3 and when you take theſe extra - 
ordinary Steps, you ſhould comply with him as 
much as you can in the Forms. For if Treaſon be - 
not Treaſon unleſs it be proved by two Witneſſes, 


and you will give him Liberty to make his De- 


fence, I think it no Loſs of Time; for you can» 
not go through the Bill ro Night, to ſee whether 
Sir John Fenwick be guilty of what is contain'd in 
the Indictment. And I will give you one Reaſon 
why he could not be prepared to make his Defence 
in ſo ſhort a Time; for he could not produce his 
Evidence if he had any; and if you give him 
longer Time, I ſuppoſe you will think fit that Sir 
Jobn Fenwick ſhould give an Account of what Wit- 


neſſes he ſhall make Uſe of for his Defence; and 


you will give an Order for thoſe Witneſſes. 

Mr. Harcourt. If Sir Fobn Fenwicks Buſineſs muſt 
be done, I hope we ſhall do it like rational Men, 
and what we enact be able to give a reaſonable 
Account of it inthe Preamble of the Bill, | 
2 H 2 As 


Now if they do offer to 


# 


As to the Queſtion propoſed, your Debates have 


run ſeveral Ways: The firſt is, Whether Sir John 


Fenwick ſhall be allowed further Time? And in 
this Caſe, whoever I differ with, 'tis of that Na- 
ture that I mult deſire the Liberty of ſpeaking my 
Mind. I muſt confeſs, I ſee no Room for inlarg- 
ing the Time; and I ſhall humbly ſubmit my Opi- 
nion to other Gentlemen, whether he ſhould have 
further Time to prepare his Witneſſes : And for 
that, pray conſider the Nature of the Matter be- 
fore you. Pe 
Sir, there is nothing certain that is alledg'd in 
the Bill ; and ſhould you allow him further Time 
to anſwer that which is not alledg'd, I cannot ima- 
gine what Effect you would have of it. Tis faid 
indeed, he ſtands indicted ; but *ris no where ſug- 
geſted, that he is guilty of that Indictment. This 
general Charge ſeems a great Hardſhip : There is 
no one Thing that ſo many have been unjuſtly ta- 
ken off by, as the Uncertainty of alledging gene- 
ral Facts in Indictments of High Treaſon ; nor 
has any Thing been complain'd of in ſuch Trials 
for a greater Grievance. What have you done 
in the Bill for regulating of Trials in Caſes of 
High Treaſon ? In that Bill you have reformed 
that Abuſe, and taken Care, that whatever Trea- 
ſon a Man might be guilty of, yet he ſhall never, 
upon his Indictment, anſwer to any Fact, unleſs 
the particular Overt-Act be expreſsly laid and at- 
firmed in his Indictment. 

That which ſeems moſt reaſonable in this Caſe 
to be done, is not to inlarge the Time; but when 
you think fitting to proceed, proceed upon what 
is before you. Here are ſome Matters expreſsly 
alledg*d ; let them go over the Recital, fee whe- 
ther they can prove that; but I cannot imagine 
to what Purpoſe you ſhould give the Priſoner fur- 
ther Time to anſwer nothing; for that which is 
not charged is ſo. WIG 

Mr. Finch. Mr. Speaker, Sir, this is a Queſtion, 
in my Opinion, of very great Conſequence : You 
are very well told fram below, that this is an un- 
trodden Path; and I am the more confirm'd *tis ſo 
from this Debate. | 

We are told, that Sir Fob» Fenwick, or his 
Counſel, could not be ignorant of what they were 


to prepare themſelves for. For this was our Meah- 


ing, ſays one Gentleman, though I find the Path 
is ſo untrod we are very unfortunate in expreſſing 
of it, for we have not ſaid it at all in this Bill; we 
have ſaid; Sir 7obn Fenwick was indicted, &c. Sir 
John Fenwick hath had a Copy of this Bill ſent him, 
Counſel allow'd him, and upon a ſecond Reading 
he comes to make his Defence. We are told, the 
Proceeding upon this Bill is not to be reſembled 
to the Proceeding in Weſtminſter-Hall, and this is 
ſufficient in a Bill (tho? in an Indictment it would 
not) without alledging that Sir 70%n Fenwick is 
guilty. But one would think, that if Sir John Fen- 
wick is guilty, every Allegation in the Bill, that 
is, the Inducement to the Bill, which is for attaint- 
ing him, ſhould be a good and juſt Ground for the 


Attainder; and then, this Gentleman that hath 


had a Copy of the Bill to prepare for his Defence, 


and ſhew you Reaſons why the Bill ſhould not 


=—y though our Proceedings are not to be reſem- 
led to the ordinary Proceedings, yet we are to 
expect from him ſuch a Defence as the ordinary 
Proceedings in Weſtminſter-Hall would require: But 


I think this is hardly to be expected; one might 


have thought, and reaſonably enough, that it 
might have ceme into his Imagination, that if 
"TM 
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there had been Ground to attaint him, by the or- 
dinary Proceedings and Methods of Juſtice, the 
Parliament would not have taken an extraordina- 
ry Courſe to come at it: For I can never think 


it a good Reaſon to proceed this Way, that is, for 


the ſaving of Time; and if there be extraordina- 
ry they muſt gueſs at that out of the 
Bill: Now that is grounded upon thoſe Suggeſti- 
ons that I have cited; and then I ſhould have ima- 
gined, that whereas he had been indicted upon 
the Oaths of two Witneſſes, as the Law requires, 
and one of them was withdrawn ; that you had 
rather intended to have charged him with fome 
Contrivance to clude Juſtice, whereby you had 
Reaſon to exert your extraordinary Authority to 
proceed againſt him by Way of the Legiſlative 
and I do not find we have any Precedear to war- 
rant this Proceeding, tho? in our Debates we have 
endeavoured to find one ; yet I cannot bur obſerve 


the Conſequence of this hereafter : For whether 


we can find a Precedent to warrant this Procegding 
in former Ages, or not, we are making a Pyece- 
dent for our Poſterity. And conſider the Cbnſe- 
quence of this Precedent you are making ; I think: 
allthe Bills in Parliament are grounded by the moſt 
ſerious Ways of Deliberation, before you come to 
Judgment: And Bills of Attainder ought much 
more, ſure, to require the Seriouſneſs of your De- 
bates z but I cannot but obſerve the Steps now 
made; I am afraid there was a wrong Step at firſt ; 
I was not here the firſt Day: But I recolle& ſome 
Things from the Bill it ſelf; the Tenderneſs of 
thoſe Things upon which this enacting Clauſe does 
ſtand, Here was no Evidence given to induce the 
Houſe to bring in this Bill of Attainder ; when 
this Bill is brought in the Houfe, and the Pream- 


ble, that ſuggeſts that which is the Ground of the 


enacting Part, conſiderfd in the Houſe ; and the 
Houſe did not think it reaſonable to proceed to the 


Reading of it a ſecond Time; Iremember we were 
told, Won't you read it a ſecond Time, when you 
may have an Opportunity of having thoſe Sugge- 


ſtions prov*'d to you? This was the Ground why this 
Bill was read a ſecond Time. For conſider, other- 
wiſe a Gentleman may in any other Caſe as well as 


this, deſire Leave to bring in a Bill for attain ting 


ſuch a one; and tell you, you ſhall have good Rea- 
ſon given to you for it afterwards ; and tho' the 
Reaſons ſuggeſted in the Bill, are not ſufficient, 
you may have Reaſons out of the Bill that are ſut- 
ficient. What a Precedent will this be? Why, Sir, 
Length of Time gives a Sanction to thoſe Precedents 
which the Age that makes them think not of; and 
they become good Examples to Poſterity, that were 
even very heinous Precedents to the preſent Times. 
Now if this ſhall ſtand, as now in the Bill, I would 
ask, what Man in England is ſecure when a Parlia- 
ment ſhall ariſe that hath a Mind to attaint him ? 
Why then, Sir, if you do amend the Bill, conſi- 
der the Method of your Proceedings; you: do 
your ſelves, in effect, declare, that for bringing 
in of the Bill, for twice reading of the Bill, you 
had no Ground at all; for otherwiſe you had good 
Grounds recited in the Bill, and that muſt be a 


ſufficient Ground to attaint him; and if you de- 


clare it no ſufficient Ground to attaint him, you 
declare you have brought in a Bill, and read it 
twice, without any Ground. Whether you will 
allow Liberty to offer at your Bar any Suggeſti- 
ons otherwiſe than in the Bill, that T muſt ſab- 
mit to you; and for giving Time, ſince that is 
a Queſtion of a very extraordinary Nature; but 

5 | | have 
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bave humbly offered my Thoughts, whether any 
thins ſhall be offered otherwite than 1s ſuggeſted 
in the Preamble of the Bill? I hope you will 
not, for the Precedent Sake you are now making 
which if ycu do, I am afraid Bills of Attainder 
may become now as frequent as Bills of Attainder 
were in Richard II's Time; which I hope never 
ſhall be. Es | 

Lord Norreys. Mr. Speaker, I will not pretend 
to tell you that you are bound by other Rules than 
Rules of Jultice 3 but what is Juſtice in /etmin- 
ſler-Hall, is ſo here, and every where. And laſt 
Year you thought it Juſtice, that no Man ſhould 
be brought to a Trial, but he ſhould know what 


were the particular Facts that were alledged 


againſt him. | | 
Lord Cuts. I think it, in ſome meaſure, a Mis- 

fortune, that a Matter of this Nature, as is your 

preſent Debate, hath held you ſo long; and con- 


ceive it a Thing to be wiſhed, that every Gentle- 


man that ſpeaks upon this Occaſion, would ap- 
ply himſelf more cloſely to Reality, and leſs ro 
Forms; I mean, to Forms, conſider'd merely as 
Forms; for it ought to be true Reaſon that is 
convincing to you: And you ought not to tie 
your ſelves to any Forms upon this Occaſion, but 
ſuch as are grounded upon Reaſon ; and really I 


have not heard any thing that fell from any Gen- 


tleman that ſhews his Doubt of the Nature and 
aggravating Circumſtances of the Crime of the 
Priſoner ; but it hath conſiſted with the great 


Candour and Juſtice of this Houſe, to ſhew this 
. Favour to the Priſoner before you. 


The Coun- 
ſel ſay, they are unprepared ; if they mean they 
ſhould prepare themſelves for more Grounds of 
Difference and Chicanry, 1 would not give them 
farther Time; I can't perceive there is any 
Reality of Argument in it; and there is in Rea- 
ſoning, as in Religion, ſometimes a Form with- 
out a Power. | | 

Sir Tho, Dyke. Sir, you have now two or three 
Queſtions before you; I deſire you will confine 
our Debates to one Point: I think, whatever O- 
pinion Gentlemen may be of concerning the Proof, 
I think the Point under your Conſideration, if 
you will make a right Judgment, 1s the Pream- 
ble of your Bill, which I take to be the Foundation 
of it, and the Cauſe for which you attaint this 
Gentleman : Now the Preamble does not recite, 
and ſay, he is guilty, but only indicted; nor ſer 
forth any Time ; nay, it does not ſay he was 
arraigned. So that theſe Things are very uncer- 
tain, and yet you muſt attaint him for the Things 
recited in your Bill. And you know theſe Acts of 
Attainder are extraordinary Methods in Caſes of 
Treaſon; and if you put it upon this Point, that 


the Act attaints him for one thing, and the Coun- 


ſel ſhall prove another, it makes it more uncertain 
than it is, and no Man can be ſafe; and therefore 
I hope you will confine the Counſel to Proofs of 
the Matter contained in the Bill. i 

Mr. 7. Howe. Sir, I ſhall not move you to any 


thing that may tend to a Delay of the Matter be- 


fore you; I think, if you pleaſe to go on upon 


the Matter ſuggeſted in the Bill, they are Alle- 


gations which muſt be proved before the Bill is 
committed; and that will not hinder Sir J. Fen- 
wick from being examined to the Treaſon like- 
wiſe, Therefore all that is alledged in this Bill, 


I ſuppoſe, being thought neceſſary to be proved, 


J deſire he may be called in, and the Counſel 


may go on to prove what is alledged in the 


Bill, and afterwards Sir J. Fenwick may anſwer 
them. | 
Lord Coningsby. If the Queſtion was, whether 
you ſhould grant this Gentleman Time or no to 
make his Defence, I ſhould not have troubled 
you. Bur the Queſtion now ſeems to be, Whe- 
ther the Bill does depend upon the bare Suggeſti- 
ons of the Bill, or upon the Guilr of Sir 7. Fen- 
wick ? And therefore if Gentlemen do inſiſt upon 
it, that he ſhould have longer Time to defend 
himſelf, as to his being innocent or guilty, I ſhall 
not oppoſe it; bur if you think fit to put it off, 
as if the Fate of the Bill did depend upon the 
Suggeſtions of it, I can't agree to that Matter 
therefore I deſire a ſhort Time may be given him 
to anſwer the Matter of his Guilt. ; 
Mr. Harley. I find all Gentlemen that ſpeak of 
this Subject, do ſay this Matter is of a very ex- 
traordinary Nature, and you have entered inte 
it by very extraordinary Methods : Bur I mult 
only obſerve, that this being the firſt Bill of this 
kind that hath been brought into the Houſe, be- 
fore any Proof, Gentlemen muſt be excuſed it 
they are cautious what Steps they do take; and 
when the Wiſdom of the Houle has thought fit 
to take quite different Methods, as to the Prelimi- 
naries, tis not to be wondered if they meet with 
Difficulties in their Proceedings. 5 
Some Gentlemen preſs for more Time to be 


given to Sir F. Fenwick to be prepared; and others 


urge, that you ſhould declare, whether the Coun- 
ſel ſhould be heard to any thing but what is ſug- 
geſted in the Bill. And I think you muſt give a 
Determination to the laſt Queſtion, though the 
whole Houſe agreed to give him longer Time: 
For if you give him longer Time, it will after 
come to the fame Debate, whether they ſhall 
be heard, ro any thing but what is ſuggeſted 
in the Bill? If you ſhould think fit to add any 
thing, then it will be reaſonable that he. alſo 
ſhouid be heard to that; for in the Caſe of the 
Death of a Man, let him deſerve never ſo much, 
yet he does not deſerve to die unjuſtly by your 
Hands. | 5 
It ſeems a very plain Propoſition, that when 
a Man is accuſed, he ſhould not anſwer to what 
he is not charged with; and to charge it with In- 
nuendo's a. id Implications is ſo uncertain, that as 1 
always have ſeen it denied in this Houle, fo I 
hope I ſhall not ſee ſo great an Aſſembly give 
any Countenance to it. They did tell you, they 
were prepared to {peak to the Reaſonableneſs of 
the Bill; but this Matter not being ſuggeſted 
in the Bill, they are not prepared to ſpeak to 
es. {1:8 ua A | 3A. 
Sir Tho. Littleton. I ſee now where your Debates 
have led you: I thought the regular Subject of 
our Debates had been the Point upon which the 
Counſel withdrew; and that was for Time. For 
what? Why, to prepare themſelves to anſwer 
any Evidence that might be given againſt them 
becauſe they perceived you did expect the Coun- 
ſel for the Bill ſhould produce their Evidence. 
But they made an Objection : Say they, We 
did not underſtand your Order was, that we 
ſhould come prepared to om any Teſtimony 
viva voce to be given againſt us, but only pre- 
pared to ſpeak to the Reaſonableneſs of the Bill. 
Now Gentlemen, after five or ſix Hours De- 


bates, have been willing to accommodate the 
Matter (that no Body might think that any one 


preſſed a Matter unreaſonable) that they _ 
| | ave 
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have Time: But ſome Gentlemen will not be 
ſatisfied with granting what the Counſel deſired, 
but they deſire more. And what is that? Why, 
that is to know the Opinion of the Houſe, whe- 
ther you will admic any one thing to be proved 
that is not ſuggeſted in the Bill? And I do take 


this to be within the Suggeſtions of the Bill, as 


fully as can be expreſſed. For what does the Bill 


ſay? The Bill does ſay he was indicted of High 
Treaſon, and that one of the Witneſſes are gone: 
And Gentlemen come to the Concluſion, and 
ſkip over the intermediate Part of the Bill; 
for the Bill does ſay, that he did incite and con- 
ſult, Sc. And the Objection of the Counſel 
was not againſt the Evidence; but they ſaid, 
they were not prepared at that Time to anſwer 
it, and there they leave it; and thereupon the 
Houſe go on upon the Debates. What can we 
expect that they intended? They might think, 
either we ſhall gain our Point, and the Houſe 
will give us Time; or otherwiſe, if they go on 
and hear this Evidence, then we ſay we wanted 
Time. And that will be only Evidence ex Parte, 
and not carry ſo much Weight with it, tho? we 
have nothing to ſay to it; or they might think 
it may have this Effect, that the Houle will not 
go on, and hear any Evidence at all; in either 
of theſe Caſes, we have the faireſt Advantage 
that we can have, on the ſecond reading of the 
Bill, in Defence of our Client: All they deſired 
was, that they might have Time; and I hope 
that which ſatisfied them that are moſt con- 
cerned, may ſatisfy any Gentleman of the 
Houſe. 


Mr. J. Howe. The Queſtion is not, what they | 


aſked, but what is reaſonable for us to grant : 
I was in the Beginning __ any Delay, and 
I think there is no Occaſion of Delay: All I 
deſire is, Sir, that the King's Counſel may be 
deſired to prove the Suggeitions of the Bill ex 
Toto. | 
Mr, Sol. Gen. Moſt that have ſpoke of this Mat- 
ter have ſaid, that the Matter is very generally 
laid in this Bill, and the Counſel could not very 
well know to what to apply themſelves : That it 
ſpeaks of High Treaſon in general, and of aiding 
the King's Enemies, which is very general: It re- 
Cites that indeed; but the Indictment is legal, 
according to the late Act of Parliament. *Tis 
not only ſaid, that he deſigned the Death of the 
King, but for that Purpoſe he and others met to- 
gether and agreed to ſend Charnock to France, to 
go to King James, to induce the French King 
with an armed Power to invade England. Now 
how can any thing be more particularly charged ? 
And the Indictment is fo charged in your Bill. I 
think therefore the Counſel could not be ignorant 
to what they ought to apply themſelves: But by 
what I perceive, Gentlemen are very well con- 
tented to give him further Time. I remember, 
when the Bill was firſt brought in, there was a 
long Debate for a ſecond Reading ; and ſome Gen- 
tlemen thought it hard to be tried by ſo great 
an Aſſembly, and ſaid, they had rather be tried 
by a fewer Number: But I ſhall obſerve, that 
you have ſent the Copy of the Bill to Sir F. Fen- 
wick beforehand, and you ſent him Notice that 
he ſhould provide himſelf, But I remember a 
much bet er Man than Sir. J. Fenwick, who had 
the M sfortune to be under an Accuſation of High 
Treaſon, had his Indictment one Hour, and was 


tried the next; and tho? he pleaded to have his 


Trial put off till the Afternoon, he could not 
prevail with the Court of Juſtice to do it: Sir 
John Fenwick hath had a Copy of his Bill for two 
or three Days, but he never had any Copy till he 
had pleaded. | 


Mr. Waller. I ſtand up only for my Information; 


that which I would know is, whether the Counſel 
did not afk you the Queſtion, whether they ſhould 
be bound to anſwer any thing that is not in the 
Bill? If they aſked that, then the Gentleman 
that ſpake here is anſwered; and the Gentlemen 
of the Houſe do not inſiſt upon what Sir F. Fen— 
wick's Counſel did not inſiſt on. And I do think 
the King 

after he had opened what had been before the 
Grand Jury, ſeemed to make it a Charge, as if 


Sir J. Fenwick had been condeſcending to the 


withdrawing of Goodman. Now that ſeemed as 
if they deſigned to make that a Part of the Evi- 
dence. - : 

Sir Richard Temple. The Counſel did not inſiſt 
upon it only to anſwer the Suggeſtions of the Bill: 
Every Body knows, they objected to the others 

going on with the Evidence they opened, becauſe 
it was not in the Bill; and the King's Counſel 
could not ſo much as alledge, that it was in the 
Bill; and they would have gone on to have prov'd 
the Indictment. There is another Thing: It is 
told you, as if the Preamble had ſuggeſted ſome- 
thing of this kind, that there was a Meeting. 
Now that Gentleman that ſpake laſt but one, has 
cleared it, that it only recites he was indicted for 
theſe Things, and this brings nothing in Iſſue, 


preſent Queſtion, and only Queſtion before you, 
is upon the Suggeſtions of the Bill; for you can 
bring nothing in Iſſue here, but what is in the 


Bill; and No-body can inſiſt, by the Rules of 


Reaſon or Juſtice, that any Man ſhould be heard 
to any Matter of Fact but what is in the Bill. And 
therefore I think there is nothing before you, but 
that you ſhould give Direction to hear them to 
what is ſuggeſted in the Bill. | | | 
Mr. Methwen. Sir, I ſpeak to the Method of 
your Debates: Your Debates ariſe upon an Ob- 
- jection that was made by Sir F. Fenzick's Counſel, 


againſt the Counſel for the Bill going on with 


their Evidence to prove Sir F. Fenwick guilty of 
High Treaſon, 
I muſt beg Leave to differ, as to what the Coun- 
2 did ſay, from ſome of the Gentlemen that ſpake 
ſt; the Force of their Objections was, that they 
ſhould not now go on, for they were not prepared 
to anſwer them ; and the Reaſon they gave was, 
that they had not formal Notice; and the other 
afterwards ſpake to the Shortneſs of the Time : 
Your Debates for a long Time went purſuant to 
this, whether you ſhould allow them further 
Time or not? But the Length of your Debates. 
hath raiſed a new Matter. Though I think that 
Doubt, though it was not made by the Counſel, 
may be very properly made by any worthy Mem- 
ber that hath that Doubt, whether, as the Bill 
is brought in, the King's Counſel might at a- 
ny Time ſpeak to that Point, though Sir F. Fen- 
wick be acquainted with it? And I muſt always 
agree, that Doubt ought to be reſolved, before 
you come to reſo]ve, whether farther Time ſhall 
be allowed him or not; and therefore I propoſe 
it, that this Queſtion may be put, Whether the 
Houſe will hear, at the Bar of the Houſe, the 
Evidence there is to prove Sir John Fenwick 


guilty 


g's Serjeant, who opened the Proceedings, 


whether he be guilty or no? Now I think the 


n 
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guilty of the High Treaſon whereof he was in- 

icted? 1 
— I/harton. You have three or four Queſtions 
upon your Paper 3 and now after ſo long a De- 
bate as we have had, I hope Gentlemen will not 
think fit to ſtart new ones; and I hope you will 
take Care that Gentlemen ſhall not riſe up three 
or four Times to ſpeak to this Matter, You have 
another Rule of the Houſe, That when a Queſti- 
on is moved, and ſeconded, - though another Que- 
ſtion is moved afterwards, yet that muſt be the 
firſt Queſtion that is to be put; and TI hope you 
will keep us to theſe Rules. - 

I wonder at ſome Objections: ? Tis told you, that 
this is ſuch a Proceeding that never any 'Thing of 
this Kind was before ; and that you are here go- 
ing to read a Bill of Attainder before you have 
had any Manner of Evidence, upon which you 
ſhould ground the bringing in of this Bill. Gen- 
tlemen muſt remember, or ſhould have informed 
themſelves; for tis very certain that you had very 
good Grounds to vote this Bill to be brought in : 
I ſee the Gentleman that brought in his own Ac- 
cuſation 3 you had his own Diſcovery read, and 
Mr. Attorney did inform you what was againſt 
him, and how he ſtood indicted. And another 
Gentleman by me, told you, he was with him, 


and there was a Treaty for his Pardon; this was 
ſecond Queſtion upon your Paper was but lately 


Evidence for reaſonable Men to go upon. And 
to tell you that theſe Precedents will endanget 
your Liberty ! Under Favour, this is the Ground 
of all your Liberty. Tis by this Power of Pro- 
ceeding, when you have not that Evidence that 
MWeſtminſter-Hall requires, by which you will keep 
great Men in Awe, | — 

Now give me Leave to ſpeak to the Queſtion 
that I think you ought to put : *Tis told you, by 
the Counſel for the Priſoner, that they are not 
appriſed what the Senſe of the Houſe was, and 
upon that Account they deſired further Time : I 
| confeſs, when you allow'd Counſel, I was of Opi- 
nion it was a Favour ; and now ſince they have 
made this Ohjection, though I do not believe you 
are obliged to allow them further Time; yet I 
had rather err on that than the other Side; and 
therefore I think the faireſt Thing is to allow them 
ſome further Time. 50 

Mr. Secretary Trumbal. Mr. Speaker, I have at- 
tended all this Day to your Dehates, which are 
now in my Opinion of a very extraordinary Na- 
ture; for a great deal of your Time hath been 
ſpent upon Motion of the Counſel for the Priſoner 
at the Bar, whether you ſhould allow them fur- 
ther Time or no: And now, by what J recollect 
from the Senſe of ſeveral Gentlemen, the Houſe 
ſeems willing to allow them further Time; even 
that is oppoſed at this Time of Day. 

Sir, the King's Counſel have open'd the Mat- 
ter of Fact, upon which they did intend to pro- 
duce their Evidence; and when they had open'd 
the ſeveral Heads, the whole Objection that I 
heard made by the other Side, was, They did not 
think the King's Counſel could have proceeded to 
examine Witneſſes upon thoſe Facts; and that 
they were not prepared to bring Witneſſes on the 
Side of the Priſoner, and henley pray*d for fur- 
ther Time: Truly, whether that be reaſonable or 
no, or whether upon one Favour, the Houſe think 
fit to grant another ; I cannor tell what might ap- 
pear, if it had come to a Queſtion ; ſince the Life 
of a Man is concerned, we ought to be tender 
of ir, and I ſhall be as tender as another; there- 
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fore I am of Opinion, that a reaſonable Time 
ſhould be allow'd. To do what? Why, upon 
the Evidence the King's Counſel ſhould produce, 
they ſhall bring their Witneſſes on the other Side 
to anſwer them; Whether the King's Counſel 
will produce Evidence that is foreign to the Bill, 
that will be in Judgment of the Houſe; but it 
was a good Motion made below, which I cloſe 
withal, that a ſhort Time may be allowed them 
to make their Defence, and bring their Wit- 
neſſes. 25 | : . 

Mr. Speaker. Gentlemen, you have had a long 
Debate ; I do not remember any formal Queſtion 


that was propoſed at firſt, till ſuch Time as I read 


to you what I thought was the Queſtion upon the 
Debate; when I read you the Queſtion for further 
Time, there were ſeveral Members ſtood up, and 
ſaid, that was not the Queſtion ; and took Excep- 
tions to it, and propoſed that the Counſel ſhould 
be confined to produce Evidence only to the Mat- 
ters ſuggeſted in the Bill; ſo that now I have two 
Queſtions upon my Paper, which I will read to 
you, and put which you will. One Queſtion is, 
That they be confined to make their Proof to 
what is ſuggeſted in the Bill. The ſecond Queſti- 
on is, That Sir Jobn Fenwick be allowed further 
Time, Sc. „„ | | 
Sir Chriſtopher Muſgrave: A Gentleman faid, the 


ſtarted ; but I remember, a little after the Coun- 
ſe] was withdrawn, it was moved, Whether you 
would give them further Time? And I, preſently 
after, in the Debate, did take the Freedom to aſk, 
Whether it was intended they ſhould anſwer to 
any Thing but what was contained in the Bill ? 
And, I remember, there was a Gentleman of the 
long Robe ſaid, That there was nothing offer'd by 
the King's Counſel, but what was within the Sug- 
geſtions of the Bill. Another Gentleman ſaid, 
When they may have longer Time, they'd not 
ſeem ſo fond of it; *tis indifferent to me, provi- 


- ded he be prepar'd to anſwer. But I cannot but ob- 


ſerve, that the Concluſion of that honourable Per- 
ſon was, that at laſt you muſt come to determine 
the Queſtion. You are likewiſe told, by an ho- 
nourable Perſon nearer the Bar, Why do you diſ- 
pute this, now you have order'd the King's Coun- 


ſel to produce the Evidence; and ſo you have 


concluded your ſelves ? But for my ſelf, J muſt 
confeſs, I did never. think the Evidence was to be 
heard otherwiſe than as to the Suggeſtions of the 
Bill. And if that Point be to be determined, why 
will not you determine it now, rather than to have 
another Debate upon it? 

Mr. Boſcawen. That which is preſſed by ſome 
Gentlemen, is begging .of the Queſtion. What 
have we here brought Sir Jobn Fenwick for? Was 
it not to ſatisfy our ſelves, whether Sir John Fen- 
wick was guilty of High Treaſon? Now that is 
ſuppoſed, by ſome Gentlemen, not to be within 
the Bill: If it be not within the Bill, I deſire you 
would throw out the Bill. But the Thing is, we 
muſt not examine to thoſe Things that will make 
Sir Jobn Fenwick guilty. Sir, this is a very nice 
Thing, and very curiouſly woven. The great 
Thing, ſay ſome Gentlemen, we muſt take Care 
of, is the Blood of a Man : Does any one fay he is 
innocent ? No: But we muſt have ſome Way or 
another that he muſt not be brought to his Trial. 
I deſire, as Engliſh Men, you will not only take 
Care of the Life of one Man, but of the Life ot 
the King; of the Lives of our Wives and RE 
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dren, and all our Families. What will they ſay 


without Doors? You are afraid to meddle with 


Sir Jobn Fenwick ; and therefore you will ſlide it 
away upon another Point; that his being guilty 
of High Treaſon is not within the Bill. 
for taking the Advantage of Time; I deſire, as it 
was moved before, that you will give him Time, 
and try whether he be guilty of this Treaſon or 


no, or otherwiſe do nothing in it at all. . 
Then the Order was made for Candles to be brought in. 


Sir Thomas Littleton. Now you have Candles 
brought in, it will be fit for you to return to the 

ueſtion : For my Part, I am willing to put both: 
Bur I think the laſt Queſtion that you have upon 
the Paper, properly ſpeaking, is to be put firſt ; 
and that is, That the Houſe will proceed to ex- 
amine Witneſſes to the Treaſon in the Bill for 
which he ſtands indicted. 


Mr. J. otoe. I think the Queſtion ought to be, 


That his Counſel be directed to bring Witneſſes 
to the Allegations in this Bill. 
Sir Thomas Littleton. J propoſe it to you thus; 
That the Houſe will proceed to examine Witneſ- 
ſes at the Bar, to the Treaſons mentioned in the 
Bill for which he was indicted. | 
Mr. F. Howe. I think that Gentleman might ve- 
ry well have moved the Queſtion without that Li- 
mitation ; for that is as much as to ſay, that Wit- 
neſſes ſhall be examined to none of the Treaſons 


in the Bill, except thoſe for which he hath been 
indicted ; and that is a Limitation, I hope, ſhall 


not be put to the Enquiries of this Houſe. I hope 
you will put ir, That they ſhall bring Evidence to 
the Matters alledged in the Bill pony : There 
are ſeveral other Allegations in the Bill which I 
would have him anſwer to; as the alienating the 
Affections of the King's Subjects from him, which 
I take to be High Treaſon. 

Members. No, no. | | 

Mr. F. Howe. Why ? If it be not High Treaſon, 
it hath nothing to doyn that Place. I believe tis 
a very high Crime, and would induce me very 
much for the Puniſhing of Sir John Fenwick. 


Mr. Norris. Sir, I do not know how the Que- 


ſtions may be carried ſince Candles are come in; 
but I think 'tis for the better: I think there are 
two Things have been ſpoke to; one is this Bill: 
I find thoſe Gentlemen that were againft the Bill 
on Friday, are more againſt it now. I was for the 
Bill then, and am now for a ſecond Reading of it : 
T think the Bill is very plain, and know not what 
they would have mentioned in it more, unleſs 
they would have had the King*s-Head Tavern, and 
what Wine they drank there, I think there is all 
the Reaſon in the World to hear the Witneſſes to 
prove him guilty of High Treaſon. As to the 
Point of Time, I ſhould be very willing to allow 


it them, if that Queſtion was put; and, I think, 


you have been very favourable to him already, in 
allowing him Counſel. | 

Mr. Smith. T would only obſerve, when the Bill 
was to be brought in, the Objection was, that 
you had not Witneſſes. And now the \, Is, 
Whether you can hear Witneſſes upon 


particularly aſſigned in the Bill. I believe no Man 
can ſay, but that in the Indictment there are par- 
ticular Facts that ought to be examin*d : I do own 
for my Part, if Sir John Fenwick was a greater 
Man than he 1s, 1t were better he ſhould eſcape, 

than you ſhould ſpend ſo much Time about him. 
4 , | 


? 


I am not 


acts not 


Sir, the Indictment is mentioned in the Bill; no 
Man thinks that Goodman's going away, is Rea- 


' ſon enough for bringing in ſuch a Bill againſt Sir 


John Fenwick. | | 
Mr. Speaker. Shall I read you the Queſtion ? 
That Sir John Fenwick be allow*d further Time to 
produce Witneſſes in his Defence, againſt the 
Charge of High Treaſon, and that he name his 

Witneſſes. 


Which Queſtion was put, and paſſed in the Af- 
firmative. 8 | 


Mr. Speaker. The other Queſtion 1s, 


That the Counſel, who are to produce their Evidence 


againſt Sir John Fenwick, be allowed 19 prove 
Sir John Fenwick guilty of High Treaſon. 


Sir Thomas Littleton. I do think one of the Rea- 


ſons why this Bill was brought, was, becaule pol- 


ſibly, by the Abſence of this Witneſs, he could 
nor, ſtrictly ſpeaking, be proved guilty 3 though 
all Mankind is ſatisfied in his Guilt. 
fore I queſtion whether it will amount to a legal 


Proof: And if you had ſuch a Proof as would 
convict him by the common Proceedings of Law, 


] ſhould not have been for a Bill of this Nature: 
For *tis againſt the Honour and Dignity of this 
Houſe, to do the Work that an inferior Court can 
do. Burt probably, by the Abſence of this Wit- 
neſs, Sir John Fenwick, at a Trial in the Old-Bailey, 
might eſcape 3 though at the ſame Time *tis high- 
ly probable, the Witneſs that is wanting to con- 
vict him, is by his Means gone out of the Way. 
Therefore I ſpeak to the Wording of the _ 
on; you ſay, Shall be allowed to prove. I would wil- 
lingly prevent what may be objected when we 
come upon this Debate: If you do uſe the Word 
Prove, they may ſay, this is not Proof; for ſtill 


Goodman is not here. If you pleaſe to ſay, That 


we will examine Witneſſes to the Treaſon, and we 

will be Judges how far it appears to us, whether 

he be guilty, or not guilty. 
Mr. Speaker. Will you let me propoſe it to you 


thus then? That the Counſel, in producing their 


Evidence againſt Sir 7ohn Fenwick, be allowed to 
examine Witneſſes touching the Treaſons men- 
tioned in the Bill, for which Sir 7% Fenwick is 
indicted. | 


Mr. Mountague. I do not obſerve, that in read- 


ing of it, you ſay any Thing as to the other Alle- 
gations of the Bill: I think you ſhould word it, 


That the Counſel be allowed to produce Evidence 
to the Allegations in the Bill, and the Treaſons 


whereof he ſtands indicted. 


Mr. Speaker. Well then, the Queſtion is this, 


That the Counſel that manage the Evidence a- 


gainſt Sir Jobn Fenwick, be allow'd to produce Wit- 
neſſes touching the Allegations in the Bill, and the 


Treaſons whereof he ſtands indicted. 


Which Queſtion being put, it paſſed in the Af. 


firmative. 


1 qe. Speaker. Will you pleaſe to appoint a Time 

Or It © | 
Mr. J. Howe. That I would move you is this: 
You were ſo extremely late before you went up- 
on this Information, that you had not Time to go 
through any Part of it ; therefore I would move 
| | you 


And there- 
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you, that you would appoint early in the Morn- 
ing for Sir John Fenwick to be here. 


And thereupon it was Ordered, That Sir John Fen- 
wick ſhould be remanded to Newgate, and brought 
to the Houſe on Monday 10 & Clock. 


Mr. James Mountague. Sir Jobn Fenwick now 
inſiſted he had not Notice; I humbly move, that 
he may be brought in, and acquainted with what 
you have ordered. And accordingiy Sir John Fen 
wick was brought to the Bar. | 

Mr. Speaker. The Houſe have conſider*d of 
what Sir John Fenwick hath ſaid at the Bar, by 
his Counſel, and they are of Opinion, That Wit- 
neſſes ought to be examined there, to prove the 
Allegations of the Bill, and to prove him guil- 
ty of High Treaſon whereof he ſtands indicted ; 
but in Favour to you, becauſe your Counſel ſaid 
you were not prepared, the Houſe is willing to 
give you Time till Monday next, to make your 
Defence; and they require you to give in a Liſt 
of your Witneſſes, and if you ſend to me, you may 
have a Warrant for their appearing at that Time; 
and they require you to be here, ſo that they 
3 upon the Bill exactly at ten a 
Clock. | | | 


Aud Sir John Fenwick being withdrawn, 


Reſolved, | 
That the Bill for Attainting Sir John Fenwick of 
High Treaſon, be.read a ſecond Time on Monday 
next, | | | 
Lune 16 die Novembris, 1696. 


Directions in one Thing : You have ordered a 
Member to produce a Letter, and the Counſel, 
in opening the Evidence, have referred to it. 
That Member deſires to know the proper Time 
for him to do it; Whether, while the Counſel 
are managing the Evidence at the Bar, or whe- 
ther he muſt ſtay till they are withdrawn, 


Mr. Sloane. As to this Matter, I do not que- 


ſtion but *tis to be offered as an Evidence : and 
by the ſame Reaſon that you give him the Favour 
to examine the Witneſſes that are produced againſt 
him; for the ſame Reaſon the Letter ought to be 
read in his Preſence, that he may explain it, or 
deny it: And give me leave to tell my Thoughts 
of another Matter : If that worthy Member is to 
offer Evidence of he took from Sir John 
Fenwick's Mouth, (though a Member common- 
ly gives his Evidence in his Place, after the Coun- 
{el is withdrawn) I think tis not only fair to pro- 
duce the Letter in his Preſence, but that Sir John 
Fe ſhould hear what he fays, and deny it if 
e can. 2 ' 
Mr. Speaker. Is that your Pleaſure, that the 
Letter be produced before Sir John Fenwick, and 
that the Evidence to be given by Mr. Vernon ſhal 
be in the Preſence of Sir Jobn Fenwick? 2 


The Queſtion being accordingly put, it paſſed 
in the Affirmative. | 109 


Then the Serjeant was ordered to take his Mace, and go 
into Weſtminſter-Hall, and ſummon the Members. 


And being returned, The Order of the Day for pro- 
Pg » the Buſineſs of Sir John Fenwick was 
Vol. V. 5 


_ Speaker. Gentlemen, I would receive your 


read. [ It being a Quarter before eleven a Clock:] 


Then Sir John Fenwick, and the Counſel and Solici- 
tors on both Sides, were brought in. | 


Mr. Speaker. Sir Thomas Powys, when you 
were here laſt, you inſiſted upon it, That the 
Counſel againſt Sir Jobn Fenwick ſhould be kept to 
the Proofs relating to the Allegations in the Bill 
only; or elſe that you might have further Time, 
becauſe the Witneſſes were not ready. The Houſe 
have conſidered that Matter, and in favour to 
Sir Jobn Fenwick, that he might have no Surpriſe, 
have given him to this Day ; but they do allow 
the Counſel to give Evidence not only as tothe Al- 
legations in the Bill, but to prove Sir John Fenwick 
guilty of High Treaſon ; and therefore, Mr. Ser- 
jeant Gould, you are at liberty to go on with your 
Evidence. | £48 | 8 5 
Mr. Serjeant Gould. May it pleaſe you, Mr. Spea- 
ker, We are here to give in our Charge, and the 
Evidence that we have againſt Sir John Fenwick. I 


find by your Order, That we are now allowed to 


produce Evidence touching the Allegations of the 
Bill, and likewiſe of the Treaſons for which he 
ſtands indicted; therefore I ſhall beg leave to 
open firſt, how he ſtands charged by the Indict- 
ment. . 
The Indictment firſt charges him with Compaſ- 
ſing and Deſigning to depoſe the King, and put 
him to Death. The ſecond Charge is, For inci- 
ting the French King to ſend an Army of Soldiers 
to invade this Kingdom, and to make a miſerable 
Slaughter amongſt the Subjects of this Kingdom. 
The third Thing is, For adhering to the King's 
Enemies. The fourth Part is, That to effect 
this, he, together with ſeveral others, that is to 
ſay, Charnock, Sir Jobn Freind, and others, did con- 
ſult, propoſe, treat, and agree to invite the French 
King to ſend a Number of Soldiers to invade this 
Kingdom, and to procure great Numbers of arm- 
ed Men againſt the King, to riſe and be formed: 
and with theſe Enemies, upon their landing and 
invading this Kingdom, to join, for to make and 
carry on a Rebellion and War in this Kingdom. 
And further it charges, That he did conſult, con- 
ſent and agree, to ſend Charnock as a Meſſenger 
from Sir Jobn Freind, and others, into France to 
the late King James, to propoſe to him, to pro- 
cure the French King to ſend Soldiers and armed 
Men to invade this Kingdom. Then likewiſe to 
effect this, the Indictment charges him with pro- 
viding Horſes, Piſtols, and other warlike Arms. 
This is the Charge of the Indictment; and theſe 
Matters are in the Bill: For the Bill does charge 
him with compaſſing and imagining the Death and 
Deſtruction of the King, with adhering to his 
Enemies, by conſultiug and agreeing with ſeveral 
Perſons at ſeveral Times, to ſend Charnock to the 


late King James in France, to invite and encourage 


the French King to invade this Kingdom with 


armed Forces, and Promiſes to join them, and 
aſſiſt them with Men and Arms. 


Then the Bill does take notice of other Matters, 
That Sir John Fenwick hath protracted his Trial, 
by giving Aſſurances to the King to make a plain 


Diſcovery; by Reaſon of which he did not come 


to his Trial, and now one of the Witneſſes againſt 
him is withdrawn. May it pleaſe you, Sir, Fhis 
is the Charge as it ſtands before this honourable 


Houſe ; and the Evidence we ſhall charge him 


with, will be of this — We ſhall give you 
| | | = 
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an Account, That the latter End of May, or Be- 
inning of June, Sir Jobu Freind and Charnock, and 
everal other Perſons, met at the King's Head, 
and upon that Meeting they conſulted how to in- 
vade this Kingdom; and they concluded in this, 
That they would ſend Charnock into France; and 
he was to propoſe it to King James, That he 
ſhould procure 8000 Foot, and 2000 Horſe and 
Dragoons; and upon their Landing they were to 
join them with 2000 Horſe. After this they had 
another Meeting; for Charnock, to be ſure of the 
Matter, would have another Meeting; and then 
he propoſed it to them, Whether they continued 
in the ſame Reſolution? And they all then de- 
clared, particularly Sir ohn Fenwick, That they 
did approve of it, and ſtuck by it; and that Char- 
noch ſhould go for that Purpoſe to France. Char- 
nock, in purſuance and execution ef this T reaſon, 
does goto France, and brings backa Meſſage, That 
the Matter had been communicated to the French 
King, but at that Time he was not ready for them, 
and could not ſpare his Soldiers, and his Troops. 
Then it reſted for ſome Time, till towards Chriſt- 


mas, when Sir George Barclay came into England, 


and he brought with him a Detachment of about 
Sixteen, and their Province was to aſſaſſinate the 
King. But there was another Part, and that was 
the Invaſion ; and in that Part was Sir Jon Fen- 
wick concerned, which we ſhall produce our Evi- 
dence to prove upon him; but it does fall out 
that we have Lat one Witneſs to this Matter, that 
we can produce viva voce; though when this In- 
dictment was found, (for it was found upon the 
Act laſt Seſſions, which required two Witneſſes to 
each Species of Treaſon) we had two, but one 1s 
fince withdrawn, and that is touched in the Bull, 
as in Truth the Fact is. Now if Sir John Fenwick 
had come on in the ordinary Courſe of Proceed- 
ings to be tried, Sir ohn Fenwick might have been 


tried upon this Indictment, for then Goodman had 


been there; but he procraſtinates his Trial, he 
makes Application to the King, and gives him 
Aſſurances from Time to Time of an ingenuous 
Diſcovery; but inſtead of that, when Good- 
man now is withdrawn, theſe Aſſurances have 
terminated in this counterfeit Confeſſion that hath 


been laid before the Houſe, and is charged in the 


Bill. 
But, Sir, to ſupply this, we ſhall produce the 
Examination of Mr. Goodman; we ſhall prove to 
you not only the Evidence that hath been given 
upon this Indictment, upon which he hath been 
arraigned 3, but alſe the Evidence which hath been 
given upon the Trial of Cook, who was convicted 
upon that Evidence. We ſhall go by theſe fur- 
ther Steps in the Caſe; and humbly offer it to the 
Conſideration of this Houſe, how far Sir John 
Fenwick will be affected in it. And that is this: 
Here hath been Goodman, and Captain Porter who 


ſtill ſtands his Ground; but they have tempted 


him with 300 Guineas in Hand, and 300 more 
was to be remitted to him upon his firſt landing 


in France, with Aſſurance likewiſe of King James s 


Pardon, and likewiſe 300 l. a Lear; 1007. a Year 
whereof was to be ſettled by Sir Fohn Fenwick. 
This Propoſition ſprung from one Clancy : It could 
not be expected that Sir John Fenwick ſhould ap- 
Pear in his proper Perſon, but he did by his Lady, 
who was with Captain Porter, and gave him Aſſu- 
rance of all that was proppſed by Clancy, that 


That ſhould be performed, and a great deal 
more. . 


We ſhall further give this Account, That when 
Sir John Fenwick was taken, there was a Letter 
handed to a third Perſon; and it appears by That, 
that he thought himſelf at that Time not ſafe, 
unleſs they could corrupt the Jury: For, ſays he, 


we muſt now get two or three ſtanch Perſons that 


will ſtarve the reſt, Theſe Steps we ſhall pro- 
ceed upon, and begin with the Indictment, and 
call our Witneſſes to it. | 

Mr. Serjeant Lovel. Mr. Speaker, I ſhall not 
repeat what hath been ſaid z becauſe I know 
what hath been materially ſaid, can't paſs the 
Obſervation of this Houſe. The Method we de- 
fire leave to proceed in, is the Method you have 
preſcribed us; and that is, firſt to prove the Allega- 
tions of the Bill: And that we ſhall make appear 


to you by undoubted Proofs, That Sir Fobn 


Fenwick does ſtand indicted for theſe T reaſons at 
the Seſſions at the Old Baily, the 28th of May, 
upon the Oaths of Porter and Goodman ; that we 
ſhall prove by Records, and that is not capable of 
any Traverſe or Denial. We ſhall alſo prove, by 
Matter of Record, That ſeveral who were con- 
cerned with Sir ohn Fenwick in this Conſpiracy 


have been tried and attainted; and then we ſhall 


call a living Witneſs to prove Sir 7oba Fenwick 
guilty of Treaſon in the higheſt Manner. Mr. 
Tanner, deliver in the Indictment of Sir John Fen- 
Wick, | HTM | 


Which was delivered in, and read at the Table, 


Mr. Serjeant Lovel. The Bill does charge, That 


he ſtands indicted upon the Oaths of theſe: two, 
Captain Porter and Mr. Goodman; Beſides, I muſt 
beg leave to obſerve, that by the Ac of Parlia- 
ment made laſt Seſſions, tisenacted, That no Per- 


ſon ſhall be indicted unleſs upon the Oaths of two 
Witneſſes; had not theſe Witneſſes been ſworn 


before the Grand Jury at that Time, this Bill could 
not have been found according to that Law, nor 
would Sir John Fenwick have pleaded : But he hath 
been arraigned, and pleaded ; ſo that we ſubmir 
it to this Houfe, that it does appear upon Record, 
That this Indictment was found upon the Oaths 
of two Witneſſes: Beſides that, two Witneſſes 


are ſubſcribed to the Bill. Now that other Per- 


ſons have been indicted, and convicted upon the 
ſame Evidence, we ſhall prove, and that likewiſe 


by Records. | 5 
Mr. Serjeant Gould, I thought when we came to 


give you an Account of the Abſence of Goodman, 
then to have given you an Account of this, and 


other Matters. 8 
Mfrr. Speaker. You will agree upon your Me- 
thod, Gentlemen: Who do you call in the firſt 


Place? 


Ar. Serjeant Gould. Captain Porter, Sir. (No 
being preſent.) 


. Mr. Serjeant Gould. I deſire, Mr. Speaker, that. 
he will give an Account of what he knows con- 
cerning this Matter, as alſo of what is charged in 


the Indictment. a” 

Mr. Speaker. Captain Porter, the Houſe requires 
you to give them an Account of your Knowledge 
of any Conſpiracy, by Sir Fohn Fenwick, againſt 
the King and this Government; and likewiſe of 


your Proceedings, upon the Indictment againſt him 


for High Treaſon. 
Captain Porter, 


one at the King's Head in Leadenball-flreet, and the 
Es | other 


About the middle of May was 
twelve Months, there was two Conſultations, 
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other in Pall mall; theſe two Conſultations were 
for the Conſidering of the beſt Means to bring the 
late King James into England again: For it was 


ſaid, that King William being gone beyond Sea, 


he had left but few Forces, and therefore they 
thought they could not have a fitter Opportunity 
than that Juncture; upon which, they pitched 
upon Charnock to go into France, and make 
ſome Propoſals to the late King James, to borrow 
10000 Men of the French King, whereof there 
1000 Horſe, and 1000 
Dragoons 3 and it was propoſed, when they came 
over, to meet them with 2000 Horſe, ns 
Mr. Speaker. Where was this ? 
Captain Porter. Our firſt Meeting was at the 


King's Head in Leadenballeſtreei; after that, Mr. 


Charnock deſired another Meeting, and then we 
met at Mounijoy's in St. James's, and we all ſtood 
ro what we had before reſolved, That he ſhould 


go over to King James, and make this Propoſal ; 


and that if he could get ſo many Men of the 
French King, we would meet him with ſo many 
Horle. | 

Mr. Speaker. Sir, you ſay the firſt Meeting 
was at the King's Head in Leadenhall-ftreet ; who 
was then preſent ? | | 

Captain Porter. There was my Lord Aylesbury, 
my Lord Montgomery, Sir Fohn Fenwick, Sir John 
Friend, Sir William Perkins, Charnock, Mr. Cook, 
and my ſelf; we dined there, and after Dinner 
Mr. Goodman came in to us. | ; 

Mr. Speaker. Did Sir Fobn Fenwick hear this 
Diſcourſe ? | 

Captain Porter, Yes, Sir. 

Mr. Speaker. Did Sir Jobn Fenwick conſent to 


it? 75 


Captain Porter. He did abſolutely conſent to 
it. Sir Fobn Friend did propoſe it; ſays he, Do 


not let us propoſe more than we can bring. 

Mr. Speaker. Then you ſay you had a ſecond 
Meeting. | 
Captain Porter, When we agreed upon this 
Buſineſs in Leadenha!l-ftreet, Captain Charnock de- 
fired another Meeting, to know if we continued 
in our Reſolution; and the next Meeting was at 
Mrs. Mountjoy's ; I think then my Lord Monigo- 
mery was not there, nor Mr. Goodman ; but there 


was my Lord Aylesbury, Sir Jobn Fenwick, Sir 


John Friend, Sir Milliam Perkins, Mr Charnock 
and my ſelf. | | | 

Mr. Speaker. How long after ? 

Captain Porter, About eight or ten Days, to 
the beſt of my Remembrance, 

Mr. Speaker. What was ſaid at that Meeting? 

Captain Porter, The ſecond Meeting was to 
agree to the ſame Thing: We deſired Charnock 
to go as ſoon as poſſible to acquaint King James, 
that the ſooner he came that Year, the better. 

Mr. Speaker, Did Sir John Fenwick conſent and 


agree, at the ſecond Meeting, to his going into 


France to procure the Forces? 

Captain Porter, Yes, Sir. 

Mr. Speaker. Will you give the Houſe an Ac- 
count of any Thing elſe you know, relating to 
this Matter ? | | 

Captain Porter. That is all. 

Mr. Serjeant Gould. Was you examined by the 
Grand Jury, when the Bill was preſented againſt 
Sir Fobn Fenwick? | 7 

Captain Porter, Yes, Sir. 

Mr. Serj. Gould, What Evidence did you 

give to them? b „ 
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Captain Porter, The very ſame I give now. 

Mr. Speaker. Mr. Serj. Gould, what have you 
to ſay further to him? 

Mr. Serj. Lovel. We would ask, whether Mr. 
Cook was at the firſt Meeting? | 

Capt. Porter. Yes, Sir, he was at both Meetings. 

Mr. Serj. Love], Was Mr. Goodman at the pre- 
ferring of the Bill of Indictment at the Old Baily? 

Captain Porter. I ſaw him go in to the Jury, 
and he told me it was for the ſame TY 

Mr. Serj. Love], We have ſome of the Jury 
here, and we will call them to that. | | 

Mr. Serj. Gould. Now, if it pleaſe you, Sir, 
we will aſk him to the Matter concerning Clancy's 
tampering with him. | 

Mr. Speaker, Will you give the Houſe an Ac- 
count of that Matter ? 

Sir Tho, Powys. By your Favour, I hope you 
will give us leave to interpoſe in this Matter: 
For I am ſure in the Caſe of Life, and in Caſe 
where there is a Law prepared to be made, ſub- 
ſequent to the Fact, to condemn any Man to 
Death, you will not only have good Evidence, 
but that which is legal Evidence. And I take it, 
that in Caſes of this Nature, of a ſubſequent 
Law, the Evidence ought to be much ſtronger, 
and much fairer than when a Man is to be tryed. 
by a Law in Being. If they ſhould offer that 
which was ſaid in the great Caſe of my Lord of 
Strafford, (which Attainder there hath been an 
Act of Parliament to reverſe) by a Gentleman 
that did then appear againſt my Lord of S:rafford, 
That where the Houſe proceed in a legiſlative 
Way, there needs no Evidence at all; but every 
Man may follow the Dictates of his own 
Thoughts and Conſcience : (*Tis in Ruſoworth's 
Collections, fol. 377.) Yet, I _— you will be of 
another Opinion, and expect ſtronger Evidence, 
than if a Man was to be tryed by a Law in Being. 
Now that which is offered now, cannot be allow- 
ed in any Court of Juſtice : They were going 
about to ſhew, That my Lady Fenwick, the 
Wife of the Gentleman at the Bar, that ſhe had 
uſed ſome Means to take off Goodman's Evidence, 
and they would make uſe of that againſt her 
Huſband. Now, what any Man's Wite ſays can- 
not be made uſe of againſt him, as nothing that 
ſhe ſays or does can be made uſe of for him ; and, 
by the ſame Rule of Juſtice, it cannot be made uſe 
of againſt him: For otherwiſe the Rule would be 
unequal, That ſhe might be a Witneſs againſt him, 
but not a Witneſs for him ; that ſeems ſo unjuſt, 
that it will not be admitted in any Court whatſoever. 

Sir Barth. Shower. By your Votes the Priſoner 
is allowed Counſel, and the King's Serjeant is to 
produce the Evidence againſt the Priſoner : That 
Phraſe of Evidence makes us believe, or at leaſt 
to hope, that you will give us leave to object 


to that which is not ſo; and in this I appeal to 


the Knowledge of the Gentleman on the other 
Side, who hath had a great deal of Experience of 
this Kind; and I am ſure, in all his Obſervati- 
ons in the Old Baily, he can't ſay this was ever 
admitted in Caſe of Treaſon, nay not in Felony, 
the Actions or Sayings of other Perſons ; and I 
muſt confeſs I wonder to hear him move it now. 
When attempted on behalf of a cloſe Priſoner, 
that was not viſited by any Body, it was not ad- 
mitted that the Actions of a third Perſon at large, 
ſhould be admitted againſt him: There the Actt- 
ons of a Wife cannot be Evidence for, nor againſt 


her Huſband, It was never but in one Caſe, and 
- I 2 that 
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that for So omy, allowed, and that was after 


two or three Witneſſes beſides had been produ- 
ced; and by the Opinions ever ſince, it hath been 
allowed not to be Law; and that for the Oeco- 
nomy, the Danger might follow in Cafes of Ma- 
trimony and Families. Now they both do concern 
the Acts of other Perſons, and not Sir 7% Fen- 
wick. Beſides, I have one Objection more, and 
that is, 1 here is no ſuch Thing alledged in the 
Bill: and with Submiſſion, you have declared, 


That they ſhould produce Evidence as to the Al- 


legations in the Bill, and the Treaſons in the In- 
dictment; but I can't find any Order that they 
thould produce Evidence concerning the carrying 
away of any Witneſs ; and *tis not alledged, that 
Goodman is withdrawn by Sir John Fenwick's Pri- 
vity : As to Porter's being tampered with, there 
is no Colour of Suggeſtion in the Bill; fo that this 


neither being in the Bill, nor being Evidence at 


Law, we mult be ſurprized very much by it, if 
you ſhould admit it. | 

Mr. Shpeater. You hear the Exception, What 
do you lay to 1t? 

Mr. Serj. Gold. I think what theſe Gentlemen 
ſay, will receive a plain Anſwer. They have 
made an Objection without anſwering the ſubject 
Matter; it is an Allegation in the Bill, That Good- 
man hath withdrawn himſelf. Now the Uſe we 
make of this, is to let us in to give an Account 
of what Goodman hath Sworn, and to entitle us to 
read his Examination: For, ſay we, he hath 
been tampering to ſtifle this Conſpiracy, to take 
off the King's Evidence. For no Body doubts 
of the execrable and wicked Conſpiracy ; and *tis 
as plain, here hath been two Witneſſes to prove 
it; and as plain that this Indiftment is found ac- 
cording to the late Act of Parliament, upon the 
Evidence of Porter and Goodman. Now to ſhew 
this Conſpiracy is carrying on, we offer to prove 
the Tampering that hath been, to take off the 
King's Evidence, and to lay that before the Con- 


ſideration of this Houſe; fo the Uſe we make of 


it, is only preparatory to let us in to tell you what 
Goodman hath ſworn, and in good Time we ſhall 
preduce to you an Indictment, where, upon his 
very Oath, and upon the fame Evidence as we 
offer here, another of the Traitors hath been con- 
victed; and therefore we humbly offer it, Whe- 
ther, as this Cale is, we ſhall not be admitted to 


prove this Tampering ? 


Mr. Serj. Lovel. Before we withdraw, I beg 
two Words as to what 1s objected on the other 
Side, for the learned Gentleman appeals to me ; 
and I muſt appeal to the Knowledge of ſome 
Members that are learned in the Law, and to 
all, That even in criminal Caſes, Courts are not 


bound up to poſitive Evidence, but that the Evi- 


dence of Circumſtances, and ſome Perſons to cor- 
roborate them, is admitted : And if it ſhould be 
ſo, that nothing but poſitive Evidence ſhould 
convict, we ſhould have very few Convictions at 
the Old Baily; as to Clipping and Coining, where 
One is convicted by poſitive Evidence and direct 
Proof, Forty are convicted and attainted by Cir- 
cumſtances, as Materials found about them, and 
putting off Countetfeit-money. Sir, I muſt ſub- 
mit to you, Whether, as the Nature of this Caſe 


is, this Houſe will not think fit to hear all Evi- 


dence that may concern this Matter, whether Cer- 

rain or Circumſtantial ; and the Wiſdom of this 

Houſe will diſtinguiſh afterwards, what they 

think is Material, and what is not. We do take 
SS: 1 . : 


this to be Part of the ſame Conſpiracy we do 
charge the Priſoner at the Bar with, that he 
might not come. to condign Puniſhment ; and 
therefore we pray, that let the Proceedings of 
other Places be what they will, that you will 
hear the whole Matter in this Caſe, whether the 
Evidence be poſitive or circumſtantial = 

Sir Thomas - Powys. I think they [miſtake us 
when they give us ſuch an Anſwer ; we doubt not 
but there is poſitive Evidence and circumſtantial, 
but we ſuppoſe this to be no Evidence at all: Mr. 
Recorder tells us true, That circumſtantial Evi- 
dence is frequently made uſe of ; but we ſay, 
That whatever my Lady Fenwick hath ſaid or 


done, is not to be admitted as Evidence againſt the 


Prifoner at the Bar; becauſe what ſhe hath ſaid 


by Way of Endeavour to draw off Goodman, is no 


Evidence at all to be offered againit her Husband, 
and 1s not ſo much as circumſtantial Evidence. 
Sir Barthol. Shower. We do agree, It the Bill 


had been brought in againſt my Lady Fenwick, 


or againſt Clancy, this had been proper Evidence; 
and they did, and may deſerve Puniſhment for it 
themſelves : But this is no Evidence againſt Sir 
John Fenwick, that is here. | 

Mr. Serj. Lovel, We think 'tis properly be- 


fore the Houſe, even by the Order of the Houſe 


it ſelf; For in the firſt Place, we are to ſpeak to 
the Matters contained in the Bill. One Matter is, 
That Sir John Fenwick had been tryed before 
now, but for Reaſons mentioned in the Bill; and 
that he delayed his Trial, till ſuch Time as Good- 


man was withdrawn ; therefore what lies before 


us by the Direction of the Houſe, is, That till 
ſuch Time as Goodman was withdrawn, Sir John 
Fenwick did pretend to go on to make a Diſcovery, 
and afterwards put it off with what is charged in 
the Bill: But ſay they, What is done by my Lady 
Fenwick, is no. Evidence againſt him. When all 
the Circumſtances are laid before the Houſe, what 
Dealings there was with Captain Porter, and what 
was ſaid at that Time, and the Conſequence pre- 


ſently after Goodman's going away, I hope it is as 


much Evidence as the Caſe will bear. 

Sir Richard Temple. Sir, Deſire they may 
withdraw. OE. bj | 
Accordingly they withdrew, 


Sir Richard Temple, I think it much concerns 
the Honour of the Houſe, when a Priſoner is at 
the Bar, that he ſhould be allowed the Right of 
an Engliſhman ,, what you do here, may bea Pre- 
cedent in after Ages; you are told what is offered 


as Evidence here is admitted in no Court, and 
the Anſwer that is made to it, is of no Force at 


all z they tell you there is no Allegations in your 
Bill, That Sir John Fenwick had any Hand in his 
withdrawing, nor nothing in the Indictment of 


it, and for that Reaſon the Evidence ſeems im- 


proper; and if it was, this would be no Evi- 


dence at all ; for the Oaths of other Perſons is no 


Evidence againſt the Priſoner, to make him guilty 
of any Thing. FE 

Lord Cuts, I think *tis agreed already, That 
the Counſel for the Priſoner ſhould not meddle 
with the Authority and Juriſdiction of this Houſe ; 


For if we are to be ty'd up to all the Forms and 


Niceties obſerved in inferior Courts, then to what 


End is the Priſoner brought here? I think, Evi- 


dence ought to be admitted, that may clear every 
Man's Conſcience, that this Bill againſt Sir Jobn 
Fenwickgught to paſs. 7 Wo 
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Mr. J. How. A Gentleman ſaid, We are not 
ty'd to the Forms of inferior Courts ; but tho' we 
are not ty'd to the Forms of inferior Courts, we are 

ty'd to that which was the Ground of them, and 
that -is, right Reaſon and true Senſe : They have 
alledged that he was indicted ; no Body doubts it. 
That Goodman is withdrawn, no Body doubts it. 
But what is that to Sir John Fenwick ? It might be 
with a Deſign for Good or Evil to Sir John Fen- 
wick. My Lord Fefferies ſaid, at my Lord Dela- 
mere's Trial, (as I am informed) That one Wit- 
neſs, with good Circumſtances, was enough to 
convict a Man of High Treaſon. And J am told, 
it was told him then, that if they ever met him 
in the Houſe of Lords, he ſhould anſwer it with 
his Head. I deſire you would aſk Captain Por- 
ter, when he comes in, Whether this was dil- 
courſed before Dinner, at Dinner, or after Din- 
ner? And whether he knows that Goodman heard 
this or no? | X 

Mr. Chancel. of the Exchequer. There ſeems a 
particular Shyneſs to know the Truth of this Mat- 
ter; I mean in the Counſel t'other Day: The 
Gentleman ſays, That Goodman might be with- 


drawn to the Prejudice of Sir Fohn Fenwick, as 


well as for his Good; 1 deſire you will not let the 
Government be ſo ſtigmatized. You have given 


leave to the Counſel to examine to any Thing that 
may be added to the Bill; for upon a Commit- 


ment, I can move you to put any Thing that ſhall 
be thought reaſonable | 
Sir Thomas Dyke. It may be a reaſonable Thing 
to enquire why Goodman is withdrawn? But the 
Queſtion is, Whether this be a proper Time ? 
'The Houſe is not ty'd to the common Forms, 
but they are ty*d to the common Rules of Equi- 
ty: And the Queſtion is, Whether the Houſe 


will permit any Perſon to ſuffer by the Acts of 


another ? 
Mr. Sol. Cen“. Tt is diſcretionary, 


» Sir bn Whether you will determine that this 


Hacules. is Evidence now, or after you have 
heard it. I can't tell at whoſe Trial ir 
has, but I won't enter upon the Legality of the 
Thing; *tis one Thing when a Man is to be tried 


by a Jury, and another Thing when he is to be 


tried before Judges. A Jury may be ſo ſway'd 


and poſſeſſed by it, that it may nor be fit for them 
to hear it: But look into the Court of Chancery; 
and their Depoſitions, if one Side ſay they are 
Evidence, and the other Side ſay they are not, 
are every Day admitted; and the Rule is, That it 
is ſooner diſpatched by hearing of it than not. 
You do not fit here as a Jury, but as Judges; and 
will conſider how far the Actions of a Wife ſhall 
concern her Huſband; you will do the Priſoner 
Right, and your ſelves Right, if you will hear 
them. 12 | 
Sir Francis Winnington. The Queſtion is, Whe- 
ther the King's Counſel . 
Mr. Speaker. Let me ſet you right; they are 
not here as King's Counſel. 
Sir Francis Winnington, Very well: But in this 
Houſe you are the Judges and Jury too. The 
Evidence that is opened, is to induce you to be- 
lieve that he is guilty, and the Gentleman that 
ſpake laſt will not allow it to be a legal Evidence. 
Then the Queſtion is, Whether, you being 
2 of the Fact, as well as of the Law, ſhould 
e afraid to be induced to believe a Fact, by that 
which is not legal Evidence? Suppoſe my Lady 
Fenwick had had the Deſign, and had told her 


upon a Bill of Attainder for High Treaſon, 


Gl 
Huſband what ſhe intended to do, and he ſhould 
have ſaid, he ſcorn'd it: This is poſſible, if you 
go to ſuppoſing ; and that he might apprehend it 
would do him a Miſchief. Now it can be to no 
purpoſe to hear this Evidence, unleſs it be to ſa- 
tisfy the Houſe, in order to attaint the Priſoner. 
No, but ſay they, Let us hear, and we will judge 
afterwards : Why ſo? It can't affect the Priſo- 
ner: And if any Perſon hereafter have a Mind 
to have my Lady Fenwick puniſhed, they may 
examine It. , 

Mr. Sloane. The Gentleman that ſpake laſt hath 
made one Suppoſal ; let me make another. He 
ſuppoſes, That it may appear by the Evidence, 
upon the Examination of Witneſſes, that what my 
Lady Fenwick or Clancy did, was contrary to the 
Direction of Sir John Fend ick: If the Evidence 
happen to be fo, tis nothing. But we may ſup- 
poſe again, Suppoſe it happens, that it appears 
by the Evidence, that it was for the Benefit of 
Sir Jobn Fenwick to the greateſt Degree, to get 
away one of the Witneſſes; & cui bono, is the 
ſtrongeſt Preſumption to me. I do allow, in 
Weſtminſter-Hall, that a Woman ſhall not be a 
Witneſs for or againſt her Huſband ; but if ſhe 
be directed by her Huſband, Qui facit per alium, 
facit per ſe; you do not alledge all the Evidence in 
the Indictment, that runs in general ; if the Evi- 
dence differs as to Time and Place, ye may find 
him guilty of the Indictment. 

Lord Norryes. Becauſe I would not willingly go 
upon Suppoſitions, I deſire the Clerk may read 
the Queſtion that you have paſſed the laſt Day, to 
examining Evidence. | 


Which was accordingly read. 


Nov TI deſire to know, Whether this be Trea- 
fon within the Indictment, or any of the Allega- 
tions of the Bill: Otherwiſe, I think you have tied 
your ſelves up by that Rule. 

Mr. Pelham. I did expect the Gentleman that 
fpake lately would have cleared the Matter. He 
gave you a Diſtinction between the Proceedings 
of Weſtminſter-Hall and the Court of Chancery. I 
am ignorant of both. I defire to know, Whether 
we are to go here by the Proceedings of Weſt- 
minſter-hall, or the Court of Chancery. If we are 
not tied by theſe Rules, we may let our ſelves into 
any Evidence that will induce us to believe him 
guilty or not guilty. If we are tied ro thoſe 
Rules that are obſerved in all Courts of Juſtice, 
where Trials of Treaſon are had, this can be of 
no Validity: So I defire to know, Whether we are 
to go according to the Proceedings of thoſe 
Courts, or whether we may proceed as the Cout 
of Chancery. : | 

Sir 4 ho. Littleton. The honourable Member 
that ſpake laſt, defires to know, Whether we are 
bound by the Rules in HMeſtminſter-Hall, in their 
Proceedings, or not. I believe it would have been 
to very little Purpoſe to have thought of this Bill, 
if thoſe Courts could have convicted him. I be- 
lieve if the Counfel had tied you to the Proceed- 
ings of Weſtminſter-Hall, and therefore that you 
could not have proceeded on this Bill, you would 
have taken Notice of them, and reprimanded 
them for ſaying ſo. I know not what to ſay to 
the Proceedings of Chancery in this Cafe 3 but I 
ſuppoſe upon this. Trial, you will inform your 
ſelves by the beſt Methods you can ; and every 
Man, according to his Judgment, be for or againſt 

1 the 


— 
* 


62 160. Proceedings againſt Sir J. Fenwick, Bar. 8 Will. III. 


the Bill. If upon what I hear, I am of Opinion 
he is notoriouſly guilty, J ſhall freely paſs the 
Bill. If I do fo much as doubt that he is guilty, 
according to the old Rule, Quod dubitas ne feceris, 
I ſhall not be for it; and in order to this I am for 
hearing every body that comes before us. Ir 1s 
ſaid, that poſſibly Goodman is withdrawn to Sir 
Jobn Fenwwick's Prejudice; I would be glad to hear 
that; if ſo, I ſhall have the worſe Opinion of the 
Bill. They ſay, *tis not alledged in the Bill, 
concerning Captain Porter's being tamper'd with; 
but *tis alledged, That Goodman is withdrawn, 
and that *tis not alledged, that Sir 70 Fenwick 
was privy to it; but it may weigh to Gentlemens 
Judgments, how he comes to be withdrawn. 
They that tamper with one Witneſs may be 
thought like to ramper with another. They tell 
you, That the Evidence of a Man's Wite will 
not weigh againſt her Huſband. It may be ſo in 
point of Law; but if you think your ſelves bound 
up to the ſtrict Rules of Law, diſpoſe of your 
Bill preſently. 

Sir Mill. Coryton. You have been pleaſed to give 
Leave to the King's Counſel to prove Matters 
againſt Sir Fobn Fenwick. You have heard Cap- 
tain Porter upon the Fact. If they had opened 
the Matters, that Sir Joby Fenwick was inftrumen- 
tal to convey Goodman away, I ſhould have been 


willing to have heard it: But they opened it, 


That my Lady Fenwick was inſtrumental in Con- 
veying away Goodman ; and this ought in no ſort 
to be admitted. An honourable Gentleman of 
the Long Robe, made a Difference in the Pro- 
ceedings between the Court of Chancery, and the 
Courts of Y/Veftminſter-Hall; hut J would fain 
know, if a Fact was ſtated, Whether my Lord 
Keeper could determine the Matter before a Com- 
miſſion went to prove it. Tis true, we are not 
tied to the Forms of Law, but we are tied to the 
Forms of Juſtice. I know no Caſe where a Wife 
is admitted to be a Witneſs for or againſt her 


Huſband. In Brown's Caſe indeed, who took a 


Woman away, and forced her to marry him; 
the Queſtion was, Whether ſhe ſhould be admit- 
red? And in that Caſe ſhe was admitted as a Wit- 
neſs, becauſe the Neceſſity of the Thing required 
it; and there was no other Way to prove, whe- 
ther he had her Conſent or not. Another Caſe 
there was of my Lord Caſtlehaven, where from the 
Nature of the Thing it was admitted ; for it was 
impoſſible there ſhould be any other Proof of it. 
But if my Lady Fenwick be guilty of this Matter, 
it muſt only by way of Inference affect Sir Jobn 
Fenwick, They tell you, they inſiſt upon it as an 
Indictment ; then it comes to be a Matter of Con- 
ſequence; and therefore ſince the Matter hath 
been fully ſtared to the Houſe, as to what they 
would prove, I think we may now give our Judg- 
ment upon it. | 

Mr. Boſcawen. You are here in your Legiſla- 
tive Power, and are no more tied to the Rules of 
Law in Examining of Witneſſes, than you are in 
giving of Judgment ; for you can give thoſe Pu- 
niſhments that never are given in Meſtminſter-Hall. 
I am of Opinion, that my Lady Fenwick cannot be 
examined for or againſt her Huſband ; but if he 
ſend her to ſolicite for him, it ſhall have ſome 
Weight with me. Thoſe that don't believe it 


from what he ſays, may give their Judgment ac- 
cordingly : I defire to know of this Gentleman, if 
I don't believe it, whether I can give Judgment 
againſt him? I believe a Man's Conſcience ought 
to go with his Judgment, | : 


Mr. Speaker, Lwill read the Queſtion. That 
Captain Porter be examined to the Attempt of ta- 
king off his Teſtimony as to the late Conſpiracy. 


Which Queſtion being put, it paſſed in the Affirmative. 


Mr. Harley. 1 ſuppoſe you will let the Counſel | 


of both Sides have firſt done with their Queſtions, 
and then there will be ſome Queſtions propoſed. to 
you. 5 


Fenwick was indicted, and that Goodman is with- 
drawn; but there is one Thing the Counſel of 
both Sides flip over, and that is, Sir 70%n Fenwick 
hath given in falſe Informations; it looks as if 
they were agreed on both Sides in that Matter : I 
defire the King's Counſel may be aſked, Whether 
they have any Evidence of that Matter ? 

Col. Crawford. Since I am mention'd in that 
Paper | | 


Adm. Ruſſe]. I believe though that Gentleman 


was afraid that Matter would have been paſſed 


over, yet that the Gentlemen of this Houſe that 


are therein named will take Care, for their own 
Vindication, That that Matter ſhould not be ſlip- 
ped over ; I ſuppoſe the proper Time for that 1s, 
when the Evidence is over: I aſſure you, if no 
Body elſe will, I will. | 


Then Sir John Fenwick, and the Counſel of both 
Sides, and Captain Porter, were brought in. 


Mr. Speaker. Sir Tho. Powys, the Houſe hath 


_ conſidered of your Exception to the Teſtimony of 


Captain Porter, as to the Point he was to be exa- 
mined to, and they are agreed, That *tis fit that 
all the Evidence ſhould be laid before them, and 
they can judge afterwards, whether it be mate- 
rial or fit to be allowed, or not. Therefore, Cap- 
tain Porter, pray do you give the Houſe an Ac- 
count at large of what Attempts have been made 
upon you, at any Time, to draw you off from 
your Teſtimony, with reſpect to the late Con- 
ſpiracy. | | 

Capt. Porter. I had a Meeting with one Clancy, 
firſt in Mitre Court, at | 
and afterwards at the King's-Head Tavern 

by the Play-houſe: At thoſe 

Meetings he propoſed to give me 300 Guineas to 
bear my Charges to France, and to ſend me a Bill 
for 300 more; and likewiſe that I ſhould be al- 


lowed 300 l. a Year. 


Mr. Speaker. How long had you been acquaint- 
ed before ? | 
Capt. Porter. Several Years. | | 
Mr. Speaker, Did he tell you who he came 
from ? | . | 
Capt. Porter. He ſaid, he had been with 
Fenwick, who deſired him to make this Propoſal 
to me. 
> ry Speaker, How often had you Meetings with 
im; 
Capt. Porter. About ſeven or eight Times. 
Mr. Speaker. What Satisfaction did he give 
you, that Sir John Fenwick would perform the 
Agreement? | 1 
Capt. Porter. He told me, my Lady Fenwick, 
and my Lady Montgomery, ſhould meet and con- 
firm every Thing that Night, The Day before I 
was to go, I met with my Lady Fenwick, who told 
me, my Lady Montgomery could not come, be- 
cauſe one of her Children was fallen ſick, 


—- Mr. 


Mr. J. Howe. They tell you how that Sir 7 
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Mr. Speaker. 
very Perſon hath been tampered with, to take off 


1696. 


Mr. Speaker. What Satisfaction did ſhe give 

ou, that Sir 700 Fore would perform what 
ad propoſed : | | 

3 re She ſaid, what Clancy had pro- 
poſed ſhould certainly be made good. 8 

Mr. Serj. Gould. Did you receive any Thing in 
part, in purſuance of this Agreement ? 

Capt. Porter. I received 300 Guineas of Clancy, 
and he promiſed to me a Bill of 300 more, which 
was depoſited by Fenwick in his Hands, to 
be ſent after me into France. 

Mr. Serj. Gould. Pray what Letter was that he 
brought you? 1 

Capt. Porter. He brought me a Letter, and 
ſaid, it was writ by Sir John Fenwick to K ing 
James on my behalf. 

Mr. Speater. Did he deliver that to you? 

Capt. Porter. No; he delivered it to the Gen- 
tleman that was to go with me, one Captain 
Donelagh. EE | 

Mr. Speaker. Why did you not take that Let- 
ter into your own Hands ? | : 

Capt. Porter. T had it, and read it, before 1t 

was ſeaPd up. | 8 
Mr. Serj. Gould. Do you remember the Con- 
tents of it? 
Capt. Porter. As much as I remember was, He 
deſired his Majeſty, by reafon that my going away 


was to fave my Lord Aylesbury, and my Lord 


Montgomery, &c. to pardon what I had done. 
Mr. Serj. Lovel. Who ſubſcribed it? 


Capt. Porter. It was not Sir John Fenwick's 


Name, but they told me, King James would 
know who it came from, | 
Mr. Serj. Lovel. How did you Fer after the 
Meeting with my Lady Fenwick? 
Capt. Porter. The next Night after that he had 
E me my Money, and ſhewed me the Bill, and 
was to go away the next Day after; They ſaid, 
the Boat was provided. | 
Mr. Serj. Lovel. Can you tell whether the Boat 
was provided? 
Capt. Porter. 
after. | 
Mr. Serj. Gould. We will now produce a Record 
to confirm the Evidence that he hath given you : 
This Perſon hath been convicted for this 'Tam- 


pering. 


According] y the Record for Clancy's Conviction was 
| produced. | 


They were taken up preſently 


Sir Tho. Powys. I deſire to know, Whether they 
offer this as Evidence againſt Sir John Fenwick? 
They offer to prove, That this 


his Teſtimony; and they leave it then to the 
Houſe to judge, who is moſt likely to be guilty of 
Goodman's Withdrawing. They begin to ſhew 
you, there hath been an Attempt to take off this 
erſon's Teſtimony ; you have heard the Perſon 
himſelf to it already: So now they offer to read 
the Conviction of Clancy to this Matter. © 


The Record of Clancy's Conviftion was read. 


Mr. Serj. Lovel. We will prove the like Solici- 


= tation hath been made by Mr. Dighton, who is the 


Solicitor for the Priſoner at the Bar. 
Mr. Speaker. What is your Witneſs's Name? 
Mr. Serj. Lovel. Thomas Roe : If you pleaſe, 


Sir, to aſk him what Endeavours have been uſed 
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by Mr. Dighion, to make Uſe of him, that G99d- 


man might withdraw himſelf. 


Mr. Speaker, Mr. Roe, You are required to 
give this Houſe an Account of what hath paſſed 
between Mr. Dighton and you, in order to take off 
the Teſtimony of Mr. Goodman. | | 

Mr. Roe.” About the middle of September laſt, I 


had Occaſion to go to Mr. Dighton, to enquire, 


Whether the Commiſſioners of the Land Tax in 
Surrey ſate; for I knew he was concerned in ſome 


Affairs for that County: He told me, he did not 


politively know, but would ſpeedily enquire. At 
the ſame Time he took Occaſion to tell me, he 
knew it was in my Power to do Sir Jobn Fenwick 
Service. I aſked him, What he meant by it? 
Says he, I know you know Goodman well, and it 
will be the better for you if you will tell me: I 
aſked him, What he meant by that Way of talk- 
ing? He deſired I would meet him ſome other 


Time, and I ſhould know further of his Mind; 


accordingly I did meet Mr. Dighton : Says he, you 
know Goodman well, and if you can ſay any Thing 
that can diſcredit Goodman's Teſtimony, you ſhall 
have 1007. a Year ſettled upon you for your Life. 
Says I, Sir, I do know him well : Says he, Did 
you never hear him talk of Poiſoning the Duke of 
N. and Robbing on the Highway, and that he is 
concerned with Clippers: Says I, I have heard 
him talk of thoſe Matters ſeveral Times, but you 
can't think I will be a Witneſs and expoſe my 
ſelf, and diſparage People, till I know for what. 
Says he, For that you ſhall be ſatisfied; you 
ſhall have 100). a Year ſettled upon you, provi- | 
ded you can diſcredit Goodman's Teſtimony, that 
Sir John Fenwick may come off, and it will be 
done by a Friend of yours. | | 
Me accordingly agreed to meet the next Day 
at a Coffee-Houſe in the City, and appointed a 
Friend to be there, but Mr. Dighton did not meet 
at the Time; and the Reaſon he told me was, be- 
cauſe Sir ohn Fenwick was that Day to be arraign- 
ed. As ſoon as Mr. Dighton had made this Propo- 
ſal; I told Mr. Goodman of it, and he adviſed me to 
go on with him, and ſee if I could get any Offer 
under his Hand: I told him, he had appointed to 
meet me in the City, and a Friend to be there to 
hear me: I went, and told Mr. Dighton, but Mr. 
Goodman would not be ſatisfied with that, but ſaid 
I muſt go to the Archbiſhop, and tell him what 
paſſed ; ſo I did go and tell the Archbiſhop what 
I have told you now, TFH | 
Mr. Speaker. Had you any Meeting after that? 
Mr. Roe. Yes, on the 19th: of September, and 
then he made great Aſſeverations, that what he 
ſaid ſhould be performed; and that I ſhould not 
only oblige Sir John Fenwick, but my Lord Mont- 
gomery; and that Goodman was a loſt Man by being 


become a common Evidence; and that it would 


not be in his Power to oblige any Man, my Lady 


Dutcheſs having diſcharged him of his Employ, 
and he would not be in a Condition ro do further 
for me; and ſays he, whatever you would have 
gotten by ſerving my Lady Dutcheſs in her Con- 
cerns ſhall be made up over and above this 1007. 
a Year that I have promiſed; | 


Mr. Serj. Gould. I defire he may be aſked, Whe- 
ther Goodmaa did not acquaint him, that a Siſter 
of Sir John Fenwick's had been with him, and up- 
on what Occaſion? | | 

Mr. Roe, About the Time of the Preferring of 
the Bill againſt Sir John Fenwitk I ſaw Goodman at 
Hicks's Hall; and a little after he told me, that 
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appears credible, or not, by their very Counte- 


aySiſter of Sir Jobn Fenwick's had come to him, 
and made ſome Propoſals to him, and I acquaint- 
ed the Duke of Shrewsbury*'s Deputy, Mr. Vernon, 
with it. + | 

Mr. Speaker. Did you purſue this Diſcourſe with 
Mr. Dighton, ſo as to come to any poſitive Agree- 
ment? 


Mr. Roc. No otherwiſe than what I told you; 


my Deſign was to have Mr. Dighton to have given 
it me in Writing, or elſe for him to have ſaid it be- 
fore ſome other Man; but I don't know any 
Thing whereby I could have diſcredited Mr. Good- 
man, if he would have done it. 
Mr. Serj. Gould. You obſerve, Sir, that one of 


the Witneſſes whoſe Name is ſubſcribed to the Bill 


of Indictment, is withdrawn : Now to give you an 
Account that he is withdrawn, I deſire the King's 
Proclamation may be read. 

Members, No, no. 

Mr. Serj. Lovel. We have Mr. Goodman's Exa- 
mination under the Hand of Mr. Vernon; we pray 
it may be read, | | 

Sir Tho, Powys. Mr. Speaker, I deſire to be 
ſpared a Word to this Matter : I take this to be a 

reat Point, not only as it concerns the Life of 
this Perſon, but as it may be a Matter of Exam- 
ple in all Times hereafter ; that which they would 
offer is ſomething that Mr. Goodman hath ſworn 


when he was examined by Mr. Vernon; Sir John 


Fenwick not being preſent or privy, and no Op- 
portunity given to croſs- examine the Perſon; and 
I conceive that cannot be offered as Evidence ; for 
if that ſhould be allowed for Evidence, then what 
is ſworn behind a Man's Back, in any Cafe what- 


ſoever, may as well be produced as Evidence 


againſt him ; and they know, that in a Caſe of 
the Value of FiveShillings, no Depoſitions or Exa- 
minations of any Man can be made Uſe of; and I 
am ſure they will not ſay, that the Depoſitions ta- 
ken between other Perſons, where a Man is not a 


Party, can be made uſe of as Evidence againſt _. 


him; and if not admitted where Property is con- 
cerned in the loweſt Degree, I hope you will ne- 
ver admit it in this great Place, from whence in- 
ferior Courts (as to Juſtice) take their Meaſures. 
Sir Bartholomew Shower, Mr. Speaker, I deſire 
you would ſpare me a Word of the ſame Side. 1 
humbly oppoſe the Reading of this Examination, 
as not agreeable to the Rules of Practice and Evi- 
dence, and that which is wholly new ; and this in 
civil Cauſes can't poſſibly be done: No Depoſi- 
tion of a Perſon can be read, though beyond Sea, 
unleſs in Caſes where the Party it is to be read 
againſt was privy to the * „ and 
might have croſs- examined him, or examined to 
his Credit, if he thought fit; it was never pre- 
tended, Depoſiti ons could be read upon other Cir- 
cumſtances. But in criminal Caſes, I appeal to 
the Gentlemen on the other Side, who know the 
Proceedings in the Old Baily very well, it was ne- 
ver admitted: Nay, in an Appeal of Murder, if De- 


poſitions be taken before the Coroner, and there 
be an Examination of Witneſſes upon the Indict- 


ment, though the Appeal be for the ſame Fact, 
and in order to bring the Perſon to the ſame Pu- 
niſhment ; yet, in that Caſe, thoſe Depoſitions 
can't be read, becauſe tis another Suit: But it was 


never attempted in any Court of Juſtice, that the 
Examination of Witneſſes behind a Man's Back, 


could be read in any Place whatſoever. Our Law 


requires Perſons to appear, and give their Teſti- 


mony viva voce; and we lee that their Teſtimony 


nances, and the Manner of their Delivery : and 
their Falſity may ſometimes be diſcovered by Que- 
{tions that the Party may aſk them, and by exa- 
mining them to particular Circumſtances, which 
may lay open the Falſity of a well laid Scheme; 
which otherwiſe, as he himſelf had put it together, 
might have looked well at firſt ; and this we are 
deprived of, if this Examination ſhould be admit- 
ted to be read. 8 

Now, though the Practice of other Courts does 
not ohlige this Houſe, yet we know you will con- 
ſider the Rules of Juſtice; *ris but Juſtice in cri- 
minal Caſes, eſpecially as our Conſſitution is, that 
the Perſon ſhall ſee his Accuſer. A Man may 
{wear to a Depoſition reduced into Writing, whole 


_ Conſcience perhaps would not let him publickly 


accule the Priſoner face to face : Experience hath 
ſhewed it often, that ſeveral that will calumniate 
another privately, will not juſtify the ſame in 
open Court of Juſtice. What Goodman is, tis not 
proper for us at preſent to give an Account of, 
but we oppoſe it at preſent, for that we were not 


preſent, nor privy, nor could have Croſs- examin- 


ed him; *tis only an Information before a private 
Juſtice ; for if not ſo, we know not what Autho- 
rity he had to examine him: and then if ſo, Mr. 
Recorder knows, that in the Old Baily, if Goodman 
had died it had not been Evidence; in caſe he 
had been ſick, or withdrawn without our Privity, 
they could not have read it; nay, if he were 
withdrawn by our Privity it could not be read: 
*Tis true, the Inticing him to withdraw had been 
puniſhable in another Man, but could not have 
been read to have convicted the Party; and ſince 
this Examination could never have been read 
there; and if it muſt be unjuſt, and hath not been 
practiſed, I hope you will not do it now. 

Mr. Speaker. 
you ſay to it? 


lar, as this Caſe is, to have his Depoſition read. 
Tis true, as long as the Witneſſes can be produ- 
ced in all Courts, and Practice of the Law, you 
ſhall not read his Examination, or what is taken 
before a Juſtice of Peace: But that is not our 
Caſe; it is now fully proved before you, thæt he 
is withdrawn; and it is fully before you, that he 
hath given Evidence for the King, and hath been 


examined; and this is an extraordinary Caſe, and 


that is the Reaſon we are in Parliament: He hath 
ſworn this Matter, and before a proper Officer; 


why then ſhall not his Evidence be read and allow- 


ed when he is wilfully withdrawn, and we ſay, by 
the Contrivance of the Priſoner at the Bar? And 
the Thing ſpeaks it ſelf. Now, with Submiſſion, 


I take it to be every Do Practice, that where 


an Evidence is dead, his Depoſition ſhall be read. 
It appears to you, that there was to have been a 
Trial, but the Witneſs is withdrawn; and it ap- 


pears plainly that he hath been tampering. The 


Evidence is full in the Caſe as to Porter; and we 
have produced a Record of Conviction, that does 
confirm it: Now this is ſuch a Practice, we come 
into Parliament to have it remedied ; for other- 
wiſe Men ſhall commit Treaſon, and by their 
Contrivance and Art, the Witneſles ſhall be drawn 


away, and the Priſoner ſhall not be brought to 


condign Puniſnment. Here is the Record in which 


he gave Evidence, and he is withdrawn; and 
| | | there- 


Mr. Serjeant Gould, What do 


Mr. Serj. Gould. I obſerve this Gentleman's 
Objection, why this Examination ſhould not be 
read; and under Favour, we think we are regu- 
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expect that they, if they intendedto have fupport- 


therefore I hope, in this Caſe, we ſhall be admit- 
ted to read his Depoſition : For I deny what the 
Gentleman ſays to be Practice; and Mr. Recor- 
der can give you a better Account, who knows 
more of the Practice of it, That if a Witneſs is 
dead, they may read his Depoſitions. We are 
here before you in Parliament; and by the fame 
Reaſons that others have been tampered with, this 
Witneſs may be preſumed' to be tampered with ; 


and therefore we are in your Judgment, Whe- 
ther in this Caſe his Depoſitions ſhall not be 


read, | 

Mr. S. Lovel. *Tis objected, on the other Side, 
That this Evidence ought not to be offered; and 
for what Reaſon? Becauſe, ſay they, a Jury ought 
to go ſecundum allegata & probata; and what is 
not ſtrictly Evidenee by Law, you are not to take 
notice of; but in criminal Caſes (which is this 
Caſe) where Perſons do ſtand upon their Lives, 
accuſed for Crimes, if it appears to the Court, 
that the Priſoner hath, by fraudulent and indirect 
Means, procured a Perſon, that hath given Infor- 


mation againſt him to a proper Magiſtrate, to 


withdraw himſelf, ſo that he can't give Evidence 
as regularly as they uſed to do; in that Caſe his 
Information hath been read; which, I ſuppoſe, 
with humble Submiſſion, is this Cafe but I fup- 
poſe we are not here tied up to formal Evidence; 
but 'tis our Duty, ſince the Houſe hath command- 
ed, to lay the whole Fact before you, and you 
are Judges what is material, and what is not ma- 
tenant Oo ie enen TP E 

Sir Thomas . *Pleaſe, Sir, to ſpare me a 
Jirle p ker hd chi. 10 Fra Mater 1 did 
ed this Evidenee, would have mentioned ne 
Author, ſome Caſe, or ſome Precedent, Where 
this has been before: But he makes fuch a 
Diſtinction, I am mightily ſurprifed at; for Mr. 
Recorder cites no one Inſtance, that ever he ſaw. 


fuch a Thing in his Life; nor cites one Book that 
hath ſuch Authority; but he gives you a Diſtin- 
ction, whether it be of his Side or ours, I muſt, 


ſubmit to you; for he ſeems to agree, that in 
Caſes of Property, ſuch Evidence is not allowed; 


but in Caſes of Life, in which we onght to be 


more tender, he ſays, tis to be allowed. Sure 
if it be not Evidence where five Shillings only 


may be at Stake, I ſubmit to you, whether it 


ought to be admitted in the Caſe of Life? For my 
Part, I know nothing of it, if it be a Rule; but 
I always thought the Evidence ought to be more 
clear and full in the Caſe of Life, than in the Caſe 
of Property; but Mr. Recorder turns it upon us, 
and ſays, though ir is not Evidence in Caſe 
where Property is concerned, yet *tis Evidence 
in Caſe of Life : But I defire he will ſhew any 
one Lawyer in England, that ever ſaid it, but 
himſelf. . 

Sir Bartholomew Shower, 
Serjeant Gould ſays : That this is an extraordina- 
ry Caſe, I will not pretend to fay any thing, you 
are the proper Judges of that; we now oppoſe 
it in reſpe&t of the Rules of Juſtice. As to Mr. 
Recorder's Diſtinction between civil and criminal 
Cauſes ; he hath admitted, that in civil Cauſes 
it would not be allowed; and I hope you will be 
of Opinion, that it ought not to be admitted in 
criminal, The Jury muſt go ſecundum allegata & 
probata. I deſire to Gar whatother Rules a Jury 
hath in criminal Caſes? But they ſay, that a Jury- 
man hath not as much upon his Oath in trying 

. | 
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I anſwer to what Mr. 


— 


a Priſoner for his Life, as in trying an Action of 
Treſpaſs. Is not the Oath, You ſhall well and truly 
try, &c. according to the Evidence you have heard ? 
Now, I would know whether the Form of the 

Oath, which the Wiſdom of our Anceſtors hath 
thought fit to uſe for 1000 Years paſt, does not 
direct what ſhall be Evidence? Evidence of Prims - 
Facies muſt be Evidence of living Perſons: I am 
ſpeaking for the Life of a Man, and for main- 
taining the Rules of Law, which I hope ſhall con- 
tinue for ever: And that is, that the Examina- 
tion of a Perſon that is abſent, ſhall not be read 
to ſupply his Teſtimony. What you ſhall think fit 
to do here, we muſt ſubmit to; but that tis al- 
lowed below, we muſt deny, | 

Mr. Recorder. Sir, I do, with humble Submiſ- 


ſion, ſtand to what I ſaid: As to the Definition of 


Alegata & probata, in Matter of Property, we 
agree with them; but as to Allegata & probata, 
in Matters Criminal, we muſt differ with them: 
J did ſay it before, and do ſay it again, with 
Submiſſion, That in many Caſes Criminal, there 
need no poſitive Evidence at all; and yet the Ju- 
ry, according to Allegata & probata, in that Caſe, 
may convict a Criminal. And I do fay, with Sub- 
miſſion, that where there is no poſitive Proof at 
all; yet in that Caſe, many Criminals are, and {till 
will be convicted. I did inſtance: before in the 
Caſe of Cl 'pping and Coining, which are Matters 
ſo ſecretly pradtiſed, as tis very rare, there can 
be any poſitive Witneſs ro prove the Fact: What 
is then, the Method? Why, we go by Circum- 
ſtances, by Information of other Perſons, by 
Too „and other Inſtruments that are found; 
and tho“ no Body ever * do the Thing, 
yet they are convicted. We do not offer thu 
Evidence to be as concluding Evidence, as if 
Gvodmah was here 3 but a corroborating Evi, 
dence of what Captain Porter hath ſaid. If it did, 
wholly depend upon this Evidence, it may he it 
might have no great Weight ; but ſince there is 
other Evidence. viva voce, and fince you have 
been pleaſed to order us to lay before you all the 
Evidence, we humbly offer it to you, and pray 
i r er 
a, Me 1, hambly pray. they may with- 
raw. = "ZW Is l $75 . 
Mr. Speaker. If you pleaſe to withdraw; but firſt 
Jam required to aſk, if on both Sides you inſiſt 
upon this Point? . en 41 
And the Counſel for both Sides declared, they 


inſiſted on it; INE hol 

1 And then withdrew. e 07 
Mr. Manley. I ſhould not have preſumed to have 
given you this Trouble of their withdrawing, but 
that a Thing is inſiſted on by the Counſel ſor the 
Bill, which f think is of the greateſt Conſequence 
to all the Freemen of England. Tis true, the 
Rules of Weſtminſter-Hall are not binding to the 
Legiſlative Power; but I would not have the Le- 
NATE Power to. be governed by the private 
enſe of any Man whatſoever, but by thoſe Rules 
that are the Rules of Juſtice and common Equity. 
God forbid that we ſhould, upon Suppoſitions, 
ſuppoſe our ſelves out of all the Rights of the Law. 
never heard any Gentleman of the 400g Robe, 
before the learned Serjeant at the Bar, aſſert, that 
an Examination before a Juſtice of the Peace 

could be read againſt a Man for his Life. Tis 
known to all that have looked into the ABC of 
the Law, that it was never practis'd. *Tis true, 
in Equity, Depoſitions may be read, becauſe 
K they 
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they are taken by the Conſent of all Parties; and 
*tis as well a Depoſition of one Side, as of the 
other, and the Witneſſes may be croſs examin'd: 
But that is nothing to this Purpoſe. | 
Mr. Sloane. I believe I may fave you a great deal 
of Trouble in this Matter ; for thoſe Gentlemen 
from the Bar that made Objections ſpake without 
Book, but I ſpeak by Book ; (having my Lord 
Chief Juſtice Hales's Pleas of the Crown in his 


Hand.) No leſs a Man than my Lord Chief Ju- 


ſtice Hales (and I think he was paſt his ABC of 
the Law; I know not how far this Gentleman is 
advanced) in his Pleas of the Crown, in that 
Part where he ſhews what is Evidence to the Pe- 
tit-Jury, he ſays: | 5 8 
Firſt, By the Statute 1 and 2 Phil. and Mary, 
c. 13, and 2 and 3 Phil. and Mary, c. 12. the 
uſtice hath Power to examine the Offender, and 
former ; and ſo he goes on in ſeveral Particu- 
lars: And then, 5. He fays, theſe Examinati- 
ons, if the Party be dead or abſent, may be gi- 
ven in Evidence. I muſt allow, ſuch an Exami- 
nation not of the fame Authority, as if the Wit- 
neſs was preſent it would be, becauſe he can't be 
croſs examin'd; but ſtill it. muſt be of ſome, 
Weight, and jt muſt be read: But in this Caſe,, 
*ris of greater 'Weight than in that which, my. 
Lord Chief Juſtice puts; for he ſays, it would. 
be Evidence, if the Party was dead; or, if he) 
was withdrawn without the Conſent of the Party, 
againſt whom he is a Witneſs, and that comes 
to the Caſe in Chancery, every Day practiſed; 
That if any Perfon gets my Deeds and Eyiden- 
ces into his Hands, and he hath imbezzel'd the 
Deeds, they ſhall be preſumed to ſay what I al- 
ledged, becauſe *tis his Fault he does not produce, 
them. So this . by the LAS 
of Sir Fohn Fenwick, is a ir Jen Fd, 


true. 8 3 2 3 LY ge E io 
Sir Richard Temple. No Man can give Evidence, 
of any Depoſitions, nor was it ever admitted to 
ſence ;- and I would 'not have that Doctrine paſs, 
that we are not tied to the Rules of Law. My 
Lord Chief Juſtice Yaughan, when he was of this 


- Houſe, told us, we were not bound to the Forms 
of Law, but we were tied to the Rules of Law; 


and if you are not, how will you judge of this 
Crime ? How will you judge it to be Treaſon in 
the worſt of Times? In the Trial of my. Lord 
Mordant, who was try*d before the High Court 


of Juſtice, they would not allow of this Piece of 
Evidence, though they had thrown aſide Juries. 


We are tied by the Rules of Law, or we are tied 
by nothing, | Wn | 
Sir Thomas Littleton. The worthy Member here 
tells us, we are tied by the Rules of Law, or we 
are- tied by nothing. I hope he does not intend 
to put the Pun upon us, that was by a noble 
Eord. You are tied by Rules or no Rules; if 
you are tied by no Rules, what Rules are you 
tied by? I think you may act by Rules, and yet 
admit of this Evidence. I told you before, I 
ſhould not reckon my ſelf ſo tied by the Rules 
of Law, but that I would hear all Evidence that 
ſhould be offered : And I do not think *tis for our 
Honour to ſtifle any Thing that may bring out 
the Truth. A worthy Lawyer ſaid, Let them 
produce one Evidence that is of the Recorder's 
Opinion; and a Member hath 5 the Opi- 


nion of my Lord Chief Juſtice Hales: And I hope 


* 


we ſhall not be debarr'd from the Satisfaction 
of hearing what they might hear in the Courts 
below. Here are two Witneſſes that have been 
examin'd againſt him, which the Jury did believe 
that found the Bill. If we cannot have theſe two 
Witneſſes, let us have as much as we can. We 


have heard what one ſaid: We have an Oppor- 


tunity of hearing what the other ſaid: No, ſays 
the Gentlemen, we do not deſire to be informed; 
but I believe it muſt come to that at laſt. 

Sir Richard Temple. The Gentleman that ſpake 
laſt, inſinuated, as if I had dropped ſomething 
he could not underſtand. Give me leave to tell 
775 there was the Courts of the. Preſidents of 
Vales, when they urged Rules of Law, then they 
were a Court of Equity; and when they argued 
from Points of Equity, then they weré tied up 
by the Rules of Law.; And ſo gave Judgment 
neither according to the one nor. the other; and 
ſo it was taken away by Act of Parliament. 
Mr. Boſcawen. 1 have ſeen it my ſelf. that a 
Juſtice of Peace has been examined himſelf, as to: 


Depoſitions he hath taken; and Itake at to be an 
ordinary Examipation. bd 3m 


P ” 
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Mr. Harcourt, Sir, L muſt ſay, if you were o 


pick all the Abſurdities out of the Trials in the 


laſt Reign, you could not pick out more than has: 
been  engeavour'd; by ghe King's Counſel to be 
impos'd upon you, this Day: This bes in ſome: 
Meaſure cpnvince me ef, what was ſaid by ano- 
ther Gentleman ther other. Day, i chat it is much 
better to be tried by an Aſſembiy of 400 Gentle- 


men, than at the O/d-Rgily;* There was a Quota- 


tion of à learned Author; and the Gentleman 
read you what was Evidence, and what was not. 


z 


And the Concluſion, was] That theſe Depoſitions, 
if the Party was dead ox, abfent, 43g Evidence. 


. 


Why Sir, if theſe Depoſitions be vidence if the 
that what he ſwears againſt Sir Jahn Fenwick, is Party be abſent; then what are we Idoing of all 
. 3 EY” this Day? If that be a certain Rule, there is no 
Manner of Need of applying to this extraordina- 
| ry Way; but if you pleaſe to enter into the 
be Evidence either upon the Party's Death or Ab- Conſideration . of that Point. (I ;am neither a- 
fraid, nor unwilling to be informed.) If Gen- 


tlemen will take it, De bene efſe, for better for 


worſe, with all my Heart; but if you enter in- 


5 that Matter, I will freely tell you my Opinion 
1 | ' I 

Sir Edward Seymour. It hath been made a Que- 
ſtion, how far you are bound to purſue the Rules 
of Law? I ſuppoſe it is no new Thing I am go- 
ing to ſay, That Bills of Attainder, and Judg- 
ments of Attainder, have been reverſed for no 


other Reaſon, but becauſe the Parliament have 


not proceeded according to the Rules of Law: 
I will not ſay, you are bound by the Rules of in- 
ferior Courts, but you muſt be bound by the. 
Rules of Parliament, and by the Proceedings 
and Practice of Parliaments, which is the Law 
of Parliament. And then I would know, whe- 
ther this Houſe did admit of an Affidavit for 
Evidence ? And the Reaſon is this, becauſe by 


that you make this, which is the ſuperior Court, 


lame, without the Aſſiſtance of an inferior 

Court. - | 
Mr. Geo. Rodney Bridges. The Matter before you 
is, whether Sir Foby Fenwick be guilty, in your Judg- 
nents, of this Conſpiracy ? And if ſo, I cannot 
imagine why you ſhould not take all the Informa- 
tion that is offer*d to you; and why not hear all 
the Circumſtances of it: If you do not read this 
Affidavit, I do not ſay but 'tis a Kindneſs to Sir 
- Tobn 


— 
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Puobn Fenwick 3 but what Kindneſs will it be to 
: the Country and Government ? . 

Mr. James Mountague. J hope you will not ſpend 
much more time about this, becauſe the Law is 
ſo plain: If there be any thing in the Objection, 
tis this, That if it be Evidence, the other Courts 
below may proceed upon it: but that I take to be 
no Objection neither ; for though it be Evidence, 
there are not two Witneſſes ; and the Courts 
below require two Witneſſes, though there be 
other Evidence, and one Witneſs beſides, ſo that 
you can't try him without two Witneſſes; it 
would be admitted in the- Caſe of Felony, and 


there two Witneſſes are not required expreſsly 


by the Law. And ] can tell you, upon my Re- 
putation, I have ſeen it done ſeveral times. 
'The learned Gentleman tells you, my Lord 
Chief Juſtice Hales's Opinion is ſo, and that is 
grounded upon an Act of Parliament; and I 
think that is of greater Authority - than any 
Judge; and therefore I think that Objection will 
vaniſh. He ſays, you have no Authority to re- 
ceive Affidavits, but ſure we muſt take Notice 
of Acts of Parliament; and if that requires 
Depoſitions to be taken, and to be Evidence a- 

ainſt Criminals, we ought to take notice of it, 
ſo that what the Law makes to be Evidence will 
be good in this Place. tl | 

Mr. Harley. I look upon this Matter under your 


Debates to be of the greateſt Conſequence to 


the Lives of the Subjects of England, that poſſi- 
| bly can come before you: Gentlemen have given 
you ſeveral Reaſons for reading theſe Depoſiti- 


ons; one, that it was my Lord Chief Juſtice 


Hales's Opinion; another, that there is an Act 
of Parliament for it: Now, I think, it would 
be proper to join Iſſue in theſe: two Points: If 
any Act of Parliament can be produced for this, 
then the Debate will be at an End; but if there 
be an Act poſitive in Fact againſt it, then J hope 
you will not receive it: And if my Lord Chief 
Juſtice Hales's Book have not one Word rela- 
ting to this, then IJ hope that will be no Argu- 
ment. He begins his Chapter of Evidence, and 
ſays, that the Evidence to the Jury, in Caſes of 
Treaſon, muſt be two Witneſſes; and then 
comes to the Caſes of Felony: But is that any 
Debate before us? And he tells you, that Infor- 
mations might be taken of the Perſon himſelf, 
but that was not by the Common-Law, but was 
allowed of by particular Acts of Parliament; and 
then tells you, that his Information, and that De- 
poſitions before the Juſtice, were to be admitted 
(but he was to be by:) But is this any thing 


to lead you? Have they brought any Statute 


that tells you, there muſt be two Witneſſes in 
this Caſe? If you will take Notice of a Statute, 
you muſt rake notice of a Statute that is in 
Point. If any Man ſuffers by one Witneſs, I be- 
lieve all the World muſt ſay, he ſuffers unjuſtly : 
I think *tis of the greateſt Conſequence to admit 
of Affidavits. Here it is, that the Boundaries 
are eſtabliſhed for the Lives and Liberties of 
Mankind : And this is an Obſervation that is 
found in Hiſtory, that thoſe that have broke 
their Bounds down, it hath returned upon them 
to their Prejudice. | K 
Sir Robert Richard, Tam ſure now we are not 
upon the Point of Reading, whether it be much 
or little, but upon the Point of Hearing, and 
that I ſpeak to: And, I think, the Gentleman 
near = ä did not miſtake what the. Bar 
OL. V. | 


upon a Bill of Attainder for High Treaſon. 
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ſaid”; for the Counſel on the other Side inſiſted 
— that neither by the Practice, nor by 
the Books, was a Depoſition to be read as Evi- 
dence: Againſt that the Gentleman near the 
Chair produced that Book. As to the Matter of 
Treaſon, every Parliament-Man can remember, 
that you have made an Act, that there ſhall be 
two Witneſſes in Caſes of Treaſon. Now at the 
ſame time, it will be taken notice of, that you 
have taken Care in that Act, that the Proceedings 
of this Houſe ſhall not be tied up. The Gen- 
tleman tells you of a Court that wavered be- 
tween Law and Equity, and ſo came to nothing; 
and I am afraid, if we bring the Houſe of Com- 
mons down to the Courts of Veſtminſter-Hall, 
they will make nothing of us neither. I do not 
ſay, that this Paper ſhall be as ſtrong Evidence 
as if Goodman was at the Bar; but wh „ It ſhall 
weigh nothing, I can't agree neither : I agree al- 
ſo, to make a common Practice of reading Afﬀi- _ 
davits, will be of ill Conſequence: And if you 


take this to be a Matter of ſmall Conſequence, 


I am not for reading this Affidavit. Now I aim 
not at Sir 7obn Fenwick's Blood, but the Safety of 
the King and Government : And I would not re- 
fuſe any Evidence in this Caſe, be it never ſo ſmall. 
Theſe Gentlemen ſpeak againſt a Matter being 
Evidence before it is read: *tis offered as Evidence 
if it be ſmall, or come to nothing, it is the better 
for the Priſoner at the Bar. | * 
Mr. Pelham. I am indifferent whether I hear 
that Paper read, or no; but what is ſaid by a 
learned Gentleman ſtartles me; ſays he, in 
Weſtminſter-Hall they are bound to the Evidence 
of two Witneſſes, and there this Evidence 
would not be proper, but here we are upon 
another Foot: I hope we are not here upon ano- 
ther Foot; I hope, though here we are not to 
be tied by the Chicanry of the Law, we are to 
be tied by the Equity and ſubſtantial Reaſons 
of it. I defire to know, if any one can be tried 
for Treaſon upon one Witneſs? And if we are 
not tied by the Rules of Law, we may hear 
Evidence whatſoever ; if the King's Counſel thinks 
it may fatisfy your Fancies, it muſt be received. 
Lord Cutts. I conceive, Gentlemen, we are out 
in the Way of arguing ; I muſt put you in Mind 
that we are, at the Bottom, only arguing againſt 
the Juriſdiction of this Houſe : and though that 
Matter hath been ſettled before, we are told 
very often of the Law, and Rules of Veſtminſter- 
Hall ; in Anſwer to that, I muſt obſerve there 
are ſeveral Sorts of Laws; there is the Law of 
Nature, the Law of Nations, the Law of God, 
and there is the Legiſlative ; and *tis a Self-evi- 
dent Maxim, not to be contradicted, That no Su- 


periour is to be circumſcribed by an Inferidur: 


And I would ask, if the Courts below are not 
inferiour to the Parliament ? There is nothi 
can limit us, but the Law of Nature, the Law o 
God, and the Law of Parliamentsz and though 
I cannot tell you very well what is the Law of 
Parliaments, yet no Gentleman hath ſaid any 
thing upon that Subject, that is againſt the Que- 
ſtion before you: The Matter was in a Courſe 
of Law ; but upon an extraordinary Accident, 
and for extraordinary Reaſons, *tis brought be- 
fore you. The Accident is the withdrawing of 
a Witneſs 3 the Reaſon is the ſecuring of the 
King, the Government, your ſelyes, and Poſte- 
rity. I don't think any Man that ſpoke againſt 
it, is for favouring a Fenwick ; for I m_ 
2 this 


brought before the Grand 
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this is the worſt way: I would appeal to every 
Man, what Prejudice *tis to you to hear this Paper 
read? And it may be a Diſadvantage to you not 
to hear it. ä 

Mr. How. There have been many Arguments 
given for and againſt the Reading of this Pa- 


per; and if I did not take it that the Reading 


of chis Paper could be of no uſe to the Judgment 
we are about to make, I ſhould be for the Reading 
of it: Either it amounts to a Proof of High Trea- 
ſon againſt Sir Jahn Fenwick, or it ſignifies no- 
thing to you. If you ſuppoſe it to weigh any 
thing, I can never agree to the Reading of it; 
for tis only an Hearſay brought to convict a 
Man that is tried for his Life. But there is a 
greater Argument which weighs more than the 
Reaſon hath been urged 3 and that is, your Ene- 
mies will have an Adyantage, and your Govern- 
ment is at Stake: But I don't take that to be ſo 
much an Argument of their Strength, as of their 
Weakneſs and Neglect; however; when they 
prove that, I will ſee how far I can go. *Tis ſaid, 
that in the worſt af Times, they would not 
convict 'a Man upon one Evidence; as to Sir 


Jobi Fenwick, though he ſhould not be a good 


Engliſhman, yet his Cauſe may be a good En- 
amar : The Queſtion 1s, whether there be 
mote danger by the withdrawing of a Witneſs, 


and the elcaping of Sir John Fenwick, or the 


withdrawing of the Witneſs and the convicting 


of Sir Jobi Fenwick? Here they let Goodman 
(ſuch a Rake) go about, and he is gone; and 
now the Fate of the Government ſeems to de- 
pend upon it. The Precedent on the other Side 
is not ſo much to be feared; for I ſuppoſe future 
Governments will take care not to let a Witneſs 
go about the Streets again : But it may happen 
that certain Men, for aſſerting the Liberties of 
their Country, may be run upon by ill Govern» 
ments, and Attempts made upon their Lives by 
falſe Witneſſes : But the Bill of Treaſon provides, 
that no Perſon ſhall be proſecuted without - two 
Witneſſes. Now it may happen that they ſhall 


have no ſuch Witneſſes as can convince a Jury; 


. (I believe this Man to 'be as much guilty, in my 


own Thoughts, as I believe any Thing in the 
World, = yet I will condemn no Man upon 
my private Fancies ;) but here are two Witneſſes 
Jury, and nothing 
is {o eaſy as to get a Bill found by them (and 
that is all that is done by Goodman.) Now 
ſay they, if this ſhould come before a Petit Ju- 
ry, one of theſe Witneſſes may not be credited 
ſo they will carry him away, and urge this 


for a Precedent, and fo this Man may be con- 


victed. | | | 

Mr. Smith. I think we are come to the Debate 
of the Bill, inſtead of reading the Paper. Was 
the Queſtion. Whether this Paper ſhould be al- 
lowed as a ſecond Witneſs? Then it would be 
a great Queſtion with me, whether it ſhould be 
read; but the Queſtion, as to Col. Sidney, was 
not whether the Paper ſhould be read, but whe- 
ther it ſhould ſupply the Place of a ſecond Wit- 
neſs ? But your Debate is extraordinary; your 
Bill takes notice of Goodman being gone away, 
and now you won't take notice of what he hath 
left behind him, which I ſhould the rather be 


ſatisfied in, becauſe I ſaw a Gentleman folici- 


ting at the Bar, that did endeavour to get him 

away. It Goodman had been brought a Priſoner 

to the Bar, I do not know, whether it might 
2 


not have been reckoned as great a Fault, as 


now his having too much Liberty. It hath been 
cited as a great Lawyer's Opinion, that it might 
be given in Evidence; but he does not ſay what 
Weight ſhall be laid upon it. © Ops 

Mr Pelham, I am ſorry that honourable Gen- 
tleman miſtook me ſo much; I thought I had 


ſpoke very plain; I told you, I was not againſt 


reading of the Paper, till the learned Gentle- 


man told you, you were not tied up as the 
Courts of Weſtminſter-Hall, to two Witneſſes. As 


to what J ſaid of Mr. Sidney's Caſe, it was not 


againſt reading that Paper; but I ſaid, he did 


rely upon it as againſt common Juſtice, to 


be attainted upon one Witneſs: And that At- 
tainder you have thought fit to reverſe; and 
the Reaſon he gives for it was, becauſe it was 
impoſſible for a Man to make any Defence againſt 
one ſingle Witneſs. | bare 

Mr. Alt. Gen. The Matter you are now deba- 
ting upon, 1s, whether theſe Papers ſhould be 
now read, And Gentlemen have let themſelves 
into a Debate foreign to the Queſtion, A great 


many are againſt it upon this Argument, that 


they would not be of Opinion to condemn him, 
unleſs there were tyo Witneſſes : That is not 
the Queſtion, for 
give his Opinion to condemn or acquit him, un- 
leſs there were two Witneſſes: One Gentleman 
is againſt the reading of it, and yet believes Sir 
Jobn Fenwick guilty, I muſt reſpite my Judgment 


till I have heard his Defence: I think that the 


Counſel for Sir John Fenwick at the Bar, are very 
much miſtaken, when they ſaid, that ſuch a 


Thing as an Examination in Writing, was never 


read in any Court of Juſtice. I think that is a 
great Miſtake, and a good Authority hath been 
cited for it; and every one knows the Practice 


is other wiſe; *tis often allowed, that the Exa- 
minations before a Juſtice of Peace are read. 
The Queſtion is now, whether the Examination 


ſhall be read? If there do not appear another 
Witneſs to prove him guilty, you will debate 
that Mater then, Whether you will condemn 
him without two Witneſſes? You might as well 
have debated before, whether Porter ſhould be 
examined, becauſe no Man will condemn him 
without two Witneſſes, and therefore do not ex- 
amine one. Why, we know not what further 
Witneſſes may be produced, if Sir John Fenwick 


was upon his Trial; I think this Information 


might have been admitted for Proof, if Goodman 

was out of the Way; but if it was admitted, 

unleſs there was another Witneſs produced, I 

believe the Court will tell the Jury, here are not 

* Witneſſes, and therefore you muſt acquit 
im. 

Sir William Coryton. I muſt crave leave to differ 
from that worthy Gentleman; I think this is 
the proper Time to determine, whether this Evi- 
dence is to be admitted afterwards? Indeed you 
may determine how far it is available. I thought 
both in Law and Juſtice, before I came into the 
Houſe, that this ought not. to be admitted for 
Evidence. A Gentleman grounded his Argument, 
upon what ? My Lord Chief Juſtice Hales's Opi- 
nion ; but the Fate is, that my Lord Chief Ju- 
ſtice Hales ſtates the Difference in Caſes of Trea- 
ſon, and in Caſes of Felony. Now in Felony, 
they make uſe of Depoſitions; and the Reaſon 
is, becauſe *tis more for the Advantage of the Pri- 
ſoner than his Diſadvantage; for if the ow 
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think no Man is ready to 
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neſs differ from his Examination before the Juſtice 
of Peace, that turns to the Advantage of the Pri- 
ſoner. In the Nature of the Thing it ſeems not 
to be reaſonable, for it is eaſy to turn the Tables. 
And ſuppoſe Goodman in the Place of Sir John 
Penwick, and Sir John Fenwick in the Place of 
Goodman; it would be hard (take the Informa- 
tions to be as they are) to admit them for Evi- 
dence; which in my Opinion, are great Refle- 
ctions upon Perſons of great Honour and 
Worth. | * 
Sir Charles Muſgrave. That which I perceive 
to be your Debate, is that upon which the Coun- 
ſel withdrew; you heard it aſſerted, That there 
was no Inſtance in a criminal Caſe, where an Affi - 
davit was allowed for Evidence: And I think the 
learned Counſel at the Bar did not much inſiſt up- 
on it; and yet I don't think they were ignorant of 
the Caſe quoted out of my Lord Chief Juſtice 
Hales, but they thought it was not applicable to 


this Buſineſs before the Houſe ; but only related 


to Felonies, and when Depoſitions were taken in 
the Preſence of the Party. Tis ſaid, we are not 
tied up to the Rules of Weſtminſter-Hall ; and 
that Parliaments may denominate -Crimes after 


they are committed; but I never did hear, that 


the Parliament did take upon them to determine 
that to be Evidence which is not Evidence in any 
Court of the World. If you read this Paper to 
inform your ſelves, you admit that to be Evidence 


- which is no where elſe to be admitted. You are 


told, you are not tied to the Forms of inferior 
Courts of Law nor Equity: If you are not bound 
by them you are bound by your own Conſtitu- 
tions. You are told, you are uſed to read Affi- 
davits in common Cauſes ; but if my Memory 
ſerves me right, you have always had it oppoſed 
in this Houſe ; therefore I think, according to 


the Rules of your own Houſe, we ſhall not read 


Affidavits. Will you make a new Rule in this 
Caſe? Pray conſider the Conſequence of it here- 
after. Suppoſe there came down Affidavits _ 
another Perſon, againſt a great Man for High 
Treaſon, Whether that may not be thought fuff. 


cient for to govern your Judgments : I 1 thoſe 


that hear me will have a Care of the Matter. 
Why, by the Parity of Reaſon, may not two 
Affidavits do by the help of the Legiſlative Pow- 


er? J would be glad to know, Whether in the 


Caſe of an Impeachment, they ever heard of Affi- 
davits being read? And this 1s much in that Na- 
ture; and therefore, why ſhould you admit of an 
Affidavit now, when the Party charged was not 
preſent, when that Affidavit was taken? 

Sir Joſeph Williamſon. I am ſorry this Point coſts 
us ſo much Time; the Gentleman that ſpake laſt 
hath brought us to the Queſtion, How far you 
will admit this Affidavit (as they call it) to be 
read: I am of Opinion notwithſtanding all that 
hath been ſuggeſted, that it not only may be 
read, but that it ought to be read. None of the 
Caſes that have been inſtanced, comes up to the 
Caſe in Queſtion; all the Caſes that are brought 
are from inferior Courts, and the laſt that is 
brought is from the Example and Uſage, in leſs 
conſiderable Caſes; and indeed of a different Na- 
ture. | 
This Bill of Attainder is indeed a Thing fo 
extraordinary (as hath been ſaid) as it never 
ought to be uſed but upon extraordinary Occa- 


* fions; and upon that Principle, all that is feared 


is all anſwered and avoided, It is to be though 
4 


pon a Bill of Attainder for High Treaſon: 


never to come but upon the like Occaſion; and 
then God forbid, but they ſhould be governed 
by the like Precedent ; and if that was proper 
to ſpeak now, which will be at the bottom of it, 
when we come to give Judgment, and we have 
time to conſider of it ; I can't think we ſhall dif- 
fer in many Voices. Whether it be Evidence, 
and how far it is ſo, is not now the Queſtion 3 
but the Queſtion is only, whether it be ſuch an 
Evidence as ought to be read? And all the In- 
conveniencies that have been alledged, depend 
only upon this, that it ſhould not be admitted in 
the ordinary Proceedings in the Courts of Juſtice. 
Now I fay, there was a Power lodged in the Par- 
liament of England to make a Man guilty of Trea- 
ſon, that was not ſo before; and that even in-a 
Reign when they came to determine what Trea- 
ſons were: They did not think it for the Safety of 
the Community of Mankind, but that there ſhould 
be a Power lodged in the whole, to declare that 
to be a Crime, that was no Crime before it was 
committed, giving them more than is aſked here: 
For here can. be no Queſtion, but as to the Forms 
of Proceedings. The Queſtion is not upon his 
Crime, that is no Queſtion; and I take it, that 
if upon any Occaſion 'tis to be juſtified in this, 
and the Law hath truſted the Parliament with - 
a greater Power than now they are about to exe- 
cute, and there are only Objections to it raiſed 
from another Place, which I think can never con- 
clade in this. : | 
Mr. Chancellor of the. Exchequer. I am for read- 
ing of this Paper, though I don't think it Evi- 
dence equivalent with viva voce 3 nor do I think, 
that in like Caſes it ought to be admitted below 
but T think, in your Proceedings in Parliament, 
it ought to be read, whether it be an Affidavit or 
not; and I am more of that Opinion, from what 
happened in a Caſe to Day. We had a Diſpute, 
whether Porter was to be examined, becauſe the 
Teſtimony of a Man's Wife was not good below. 
But when that came to be examined, it was not 
the Teſtimony of a Man's Wife, but his own 
Letter appear*d in Evidence; and Clancy told Par- 
ter he came from Fenwick himſelf, and therefore 
the Evidence, which at firſt, for that Reaſon, 
was urged not to be heard, did amount to more 
when it came to the Proof. I would have this 
Paper read; not becauſe it ſhould ſupply the 
Place of a Witneſs: No, but becauſe you ſee he 
hath been indicted by the Evidence of Goodman 
and Porter, and the firſt is withdrawn; and by 
whoſe Means you have heard: And I would know, 
whether Goodman's Evidence did amount to ac- 
cuſe him of the ſame? I do ſay, in your Power of 
judging, you are not conſtrained to the Rules of 
Weſtminſter-Hall: And I would fay, that for 
your Conſtitution, the Courts of Weſtminſter-Hall 
are to be governed by the Letter of the Law; 
but there is lodged in the Legiſlative a Power 
to judge thoſe Crimes that are ſheltred behind 
the Law; and I believe, if the ſeveral Attain- 
ders were examined, there was never any At- 
tainder that went upon a more juſt Proceedin 
than this. I take the Crime to be a Plot wit 
your Enemies to bring* in a foreign Power; 
and as if that was not ſufficient, he hath made a 
falſe and ſcandalous Confeſſion, to bring a Di- 
ſtruſt and Jealouſy among the King and his Peo- 
ple; and he hath dallied and gam'd ſo much 
Time, as he hath had Opportunity to corrupt 


one of the Witneſſes; and therefore it would be 


hard, 
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hard, if no Law ſhould reach him. *Tis ſaid, 
Why did not you keep the Witneſs ? It would 
be hard, after a Perfon hath made a Confeſſion 
for the Good of the Kingdom, that he ſhould 
be always kept in Irons. Weare debating of the 


Bill, while we are now only purely to ſee what is 


in this Paper. I ſhould not have offered to have 
made uſe of this as a ſecond Witneſs ; but the 


being an Affidavit or not, is not material in this 


Point; the Commons proceed upon Impeach- 
ments, without Affidavits. *Tis offered as Evi- 
dence, That Goodman was a Witneſs againſt him 
(you have had Proof of ;) and that he hath been 
tamper d with to withdraw, by the Friends of this 
Gentleman. I do think we have gone more fairly 
and equally to work, than upon any of the Re- 
cords of Attainder in your Journals, 

Mr. Brotberton. The Queſtion is, Whether 
this Paper ſhall be read? Firſt, It hath not been 

oved before whom it was taken, nor nothing at 
all. Ir hath been objected, that there ought to 
be two Witneſſes by the late Statute, Bur I muſt 
put you in mind, that it was ſo by the Statute of 
Edward VI. and fo was the Common-Law before; 
and my Lord Coke ſays, there muſt be two Wit- 
neſſes, and they brought Face to Face: And ſo 

oes to the Divine Law; and if it ſhould not be 
o, I will put you in mind. of an Inconveniency : 
Eleven Witneſſes were produc'd before the Grand 


| ' why and when they came to give Evidence, 


ace to Face, before the Petit Jury, the firſt 
Witneſs did net know the Criminal, that he had 
ſworn againſt. It was in the Caſe of Sir Rowland 
Stanley. $6. 

They mention a Paper againſt Agernoon Sidney; 
but that Paper was wrote by himſelf. Tis ſaid, 
this Houſe are not bound by the Rules of other 
Courts; for that Reaſon they ought to give Rules 
for other Courts. Nothing is more common than 
to ſay, Judgment was ſo in the Houſe of Lords, 
and that ſettles the Law in other Courts be- 
low. 


ſpoke to the Reading this Paper; ſome have 
aid, That it ſhould be read as Evidence : Some 
others are for reading of this Paper ; but yet at 
the ſame time tell us, it is not to be looked upon 
as Evidence, at leaſt not equivalent to a Witneſs : 
If the Paper be to be read at all, I would know for 
what Reaſon ?. If it be to have any ſway upon 
our Judgment? If it hath any Effect upon my 
Judgment, then in ſome meaſure it is equivalent 


to a Witneſs, when *tis in the Nature of a Wit- 


neſs ; and if it ſhould be read to ſupply the De- 


fect of a Witneſs, then I would know, what the 


Conſequence of this might be? I do very well 
underſtand, that the Court of Parliament does 
take no Precedent from Weſtminſter-Hall ; nor am I 
afraid of any Precedent they ſhould give to Weſtmin- 


ſter-Hall: But I am afraid of a Precedent to future 


Parliaments. Suppoſe the Information of Sir John 
Fenwick, that hath been delivered in here, ſhould be 
produced as Evidence againſt any of thoſe honour- 


able Perſons. that are charged in it, though I be- 
lieve they are very innocent; and ſome Knaves or 


Raſcals in future Reigns ſhould come in againſt 
them, and this Paper ſhould be brought to ſup- 
ply another Witneſs, what a Conſequence would 
that be ? 

Sir Henry Hobart. I muſt differ with the Gen- 
tleman that ſpake laſt; as to the Gentleman that 
ſpake before, I did not expect any thing to be 


Sir Godfrey Copley. Several Gentlemen have 


quoted out of Lancaſhire againſt the Reading of 
it, I will tell you why I think this Paper ſhould 
be read; you have it ſuggeſted in the Bill, that 
Goodman was one of the Evidence againſt Sir John 


Fenwick ; they are to make good the Suggeſtions, 


and this will ſhew, that Goodman was an Evi- 
dence. You are told the Danger of the Prece- 
dent, and there may come ill Reigns, and ill Par- 
liaments ; as to that, I ſhall only ſay, in a good 
Reign, and a good Parliament, there is no Dan- 
ger; and in an ill Reign, and ill Parliament, 
they will make Precedents without your giving 
of them. Mr. St. John tells you in his Arguments, 
*Tis true in inferiour Courts, by the Statute of 


Edward VI. they are bound by two Evidences 


Viva voce; but you are not preſcribed by that 
here, but you are to judge 'in your own Conſcien- 
ces as the Thing appears: I may ſay as another 
did upon another Occaſion, let it be read; Valeat 
quantum valere poteſt. 


Sir Marmaduke Wyvell. 


I deſire to take notice 


of one Argument that hath been made uſe of by 
one or two honourable Perſons ; which is, that 


they tell us, that Goodman hath been tampered 
—_ by Sir Jobn Fenwick: I remember no ſuch 
thing that hath been proved; but indeed it was 
ſaid, that Mr. Dighton offered Mr. Roe 1007. 
a Year, to invalidate Mr. Goodman's Teſti- 
mony. "1 ts 

Lord Caſtleton. Let me aſk you this Queſtion, 
Whether if you read this Affidavit, you read it as 
Evidence ? 5 

Mr. Sol. Gen. I deſire you would conſider what 
you did, before you ordered Captain Porter to go 
on with his Evidence, and did agree you would 
conſider of it afterwards. Some are for reading 
this Paper, and others are indifferent, whether 


it be read or no; and thoſe that are againſt 


reading of it, are againſt reading of it becauſe 


tis no Evidence: But that is no Reaſon why 


you ſhould not read it; for it is at moſt but do- 


ing a vain Thing. 


think you have been told already, if it was in- 
ſiſted on below, it muſt be read; and the other 
Side muſt demurr. The Court might ſay, tis 
not material, but it muſt be read before they 
can demurr : So that the Queſtion, Whether it is 


Evidence? muſt come afterwards; and if you 


go according to the Rigor of Law, with Submiſ- 
ſion, it muſt be read. | | | 
Mr. Price. I did not deſign to trouble you in 


this Matter, but the Doctrine laid down by ſome * 


Men of our Gown, ſurprizes me: *Tis only an 
Argument, that the Court below ought to ad- 


mit this Paper to be read; but there is no Pre- 


cedent ſhewed, nor convincing Reaſon given, 
why the Courts ſhould admit it. The Queſtion 
is, Whether an Information taken before a Ju- 
ſtice of Peace, ought to be read here? If it be to 
introduce a new Law, and make a new Crime, 
then you make a new Sort of Evidence: But if 
this be a Crime againſt an Act of Parliament, or 
Law in being, then you muſt take the Evidence 
the Law doth afford you, in the Nature of the 
Crime. The Charge here is a Charge of Trea- 
ſon againſt a known Law : But the great Argu- 
ment 1s, this is an extraordinary Offence ; that 
Sir Zobu Fenwick, or his Lady, had a Hand in 
ſending Goodman away: *Tis a Miſtake ; and of- 


fering one Thing that is not Evidence, brings us 


to another ; the Evidence of Clancy's tampering 


with him: Captain Porter does not ſay, that Sir 
by | John 
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the Houle have conſidered of the 


John Fenwick employed him; only, that Clancy 
{aid ſo, which is but a Hearſay, and that is no 


Evidence, unleſs Clancy was at the Bar, and would 

ſay it. | 
Is the next Place, it is ſaid, That there was a 

tampering by a Solicitor : What is that? Is it 


not natural for a Solicitor to ſay, is there any 


Objections to ſuch a Witneſs? Is it not natural 
for him to leſſen his Reputation if he can? NO. 
you would have a Copy of an Information to be 
Evidence. *Tis ſaid, *tis tantamount: If ſo, 
then the Courts of Wetminſter ought to inter- 
meddle with it, and not this Houſe. A noble 
Lord mentioned to you the Law of Nature, the 


Law of Nations, and the Law of God ; but he 


forgot one Law, which, was moſt material, and 
that is Martial Law; which if he had ſaid, does 
juſtify the taking away a Man's Life upon extra- 
ordinary Evidence, he had ſaid right. | | 

Mr. Speaker. The Queſtion is this, That the 
Information of Corde! Goodman, taken upon Oath, 
24th of April, 1696. be red. 1 

Which Queſtion being put, the Houſe divided. 


Yeas, 218. Noes, 143. 


So it paſſed in the Affirmative; and Sir Job 


Fenwick, and the Counſel, and Solicitors on both 
Sides, were called in again. 

Mr. Speater. Gentlemen, ſince you withdrew, 
which you did withdraw, and they have thought 
fit, that the Information of Corde! Goodman, taken 
upon Oath, before Mr. Vernon, 24th of April, 
1696. be read. Clerk read id. 

Clerk of the Houſe of Commons read This 


is ſigned, Cordel Goodman, and ſworn 24th of 


April, 1696. before James Vernon: 36095171 te 

About ſome two Years ſince, or better, btun-; 
derſtood Col. Parker was Reſident here, in or- 
der to engage ſeveral People for the Seruice of 
King James; and Captain Porter told me, he had 
a Mind to ſee me, which he accordingly did; 
where he told me, there would be an Invaſion, and 
that King James would be reſtored; and that in 
order to it he had Commiſſion to levy Men, and 
to grant out ſubordinate Commiſſions for a Re- 
giment of Horſe, and- did aſk if IL would accept 
of one, which I accordingly did. He likewiſe 
ſaid, he would fes me as often as he could; and 
that Captain Porter and I ſhould receive Directi- 
ons from him, from Time to Time, upon ſeveral 
Meetings; and having received my Commiſſion, 


I underitood what Captains were to be in the 


Regiment; which were Captain Porter, Sir Willi- 
am Parkyns, Mr. Charnock, Sir "Hugh Smithſon, 


Mr. Higgens, and my ſelf ; and one Mr. Withzring- 


ton, to be Lieutenant-Colone]. Ti 

The Commiſſions were to be Blank when they 
were to be delivered, and to be filled up by the 
Captains, Sc. | then came acquainted with Mr. 
Charnock and Sir William Parkyns;, and by them 


and Parker, Captain Porter and I. were informed, 


that there was a great Body of Horſe to be ready 
in the North; but though I aſked, yet they ne- 
ver named any Perlons to me, but ſaid, it was 
ſufficient, I ſhould receive Orders, and a Roll to 


March, to Rendezvous upon Occaſion ; and in- 


deed I did not much prels it, becauſe I did gather 

there were a great many concerned; and at 

this Time Captain Porter and I took a Houſe 

in the Chaſe, with Stables and Barns, fit for hold- 
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after,” upon 


* 


* 
ing Horſes, and as a fit Place to meet, upon Or- 
ders given us to March, which were then daily 
expected. | 

Some Time after this Colonel Parker was ta- 
ken, and being committed to the Tower, he made 
his Eſcape; and after that I ſaw him; and then he 
told me, he would be fure to correſpond with 
me and Porter; and I ſhould receive his Letters 
of Mr. Charnock or Mr. Johnſon, and he accord- 
ingly did; and in his Letters he ſtill gave us 
Hopes, and ſaid, he would certainly ſend us no- 
tice to be in readineſs Time enough, to be ſervice- 
able to the Deſign of the Invaſion. - 

The laſt Letters I received from Parker, gave 
me Advice, That he doubted not, but the Cauſe” 
would come to a Hearing as this Eaſter Term 
and he ſhould write no more, but bring the Orders 
himſelf : Upon which I went to Charuock, and he 
told me, he did expect him here in a ſhort time: 
But always, or moſt commonly in his Letters, 


he told me, for a Sign, That when the 2% 
Von Fleet ſhould join the Breſt Fleet, I might 


certainly depend, that we ſhould be invaded 


here. 


During theſe Tranſactions, Captain Porter com- 


plained, that ſomething he was fending to Lan- 


caſbire, had miſcarried ; he defired me to ſet by 
two Boxes, which I looked not into, but ſup- 


poſed them to be Arms, and J did ſer them 


by for him: I had not bought any Arms, but 
had beſpoke ſome of one Perry, a Gunſmith, 
who ſaid, I ſhould have them at a Week's Warn- 
ing. 

After Parker's having made his Eſcape, and 
getting into France, Mr. Charnack came to me, 
{ome Time before the King's going to Flanders, 
and ſaid, he had ſomething to propoſe to me; 
and deſired me to go along with him, which 1 
did ; and he brought me to one Mr. Waugh, who 
ſaid, he expected a Commiſſion from King James, 
to ſeize King William; accordingly we went to 
the Chocolate-Houſe in St. Fames's-ſtreet ; and af- 
ter ſome Diſcourſe about the Commiſſion. he ſaid 
he expected, we appointed another Meeting at 
that Place, and adjourned from thence to my 
Houſe in Brownloe-ſtreet, where was preſent, Mr. 
Charnock, Mr. Porter, Mr. Waugh, Major Mattberus, 
and Mr. Donelagh. The Subject of our Diſcourſe 
was, about the Surprizing and Seizing the King, 
as he came from Richmond; and after ſeveral 
Ways propoſed to that Purpoſe, I particularly 
aſked ; ſuppoſe that the King were in our Power, 
What then? For we ought to have regard to 
ſome End or other in ſuch an Undertaking z 
for ] was not willing to offer any thing to his 
Perſon. Mr. Waugh ſaid, we might have a Coach 
and convey him away; and he ſaid, he was aſ- 
{ured of a Fort to be delivered to him, and put 
into his Hands (to the beſt of my Remembrance, 


it was Deal) which might give us Shelter till we 


might find Opportunity to carry him into France 
by Shipping. I muſt confeſs, I did fee very lit- 
tle probability in what he ſaid; neither did. 
believe, that he would receive any ſuch Com- 
miſſion, as he ſaid he expected: (For about two 
Years ſince, ] remember I ſaw Sir George Berkeley, 
with Col. Fountain, and Mr. Porter; Sir George 
was then going over to France, and it was the 
only Time that ever 1 ſaw him; and then Cap- 
tain Porrer and ] did defire, that if King James 
deſigned any ſuch thing as Seizing King William, 
he would ſend over a Conimiſſion, and a Pardon 
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withal in Caſe of an Accident; which Meſſage 
Sir George carried over, and King James refuſed 
to ſend it.) However, we had another Meeting 
after that at my Houſe, by which Time, he ſaid, 
he would ſhew us the Commiſſion, and facilitate 
the Deſign; it was ac a Houſe behind the Tem- 
ple, where the aforeſaid Company met, and Mr. 
Maugb brought with him one Mr. Hays, who, he 
ſaid, could furniſh us with a Ship which would 
be ready to tranſport us after we had ſeized the 
King; but upon Diſcourſe with Mr. Hays we 
found that the Demands were ſo exorbitant, and 


not in poſſibility of being complied withal ; 
and belades, no Order nor Commiſſion being pro- 


duced, we did deſiſt then; for Captain Porter and 
Major AMatth:-ws, and I, did declare we would not 
meddle without ſight, of the Commiſſion. Atf- 
ter this, Captain Porter and I ralked of having a 
Veſſel, and ſending Le Neue and Charnock about 
it. We met at the Fountain by the Temple-Gate, 
and Sir Wig Parkyns was there; and during 
the Time of our being there, one called Sir Wii- 


liam out, and Sir William called our Porter, who 


came in, and faid, there was a Gentleman that. 
could help us in this Affair; who he was I know 
not; I believe Captain Porter may, for I ſaw; 
him not: But all this proved ineffectual], for the 
King went away ſuddenly, and no Commiſſion | 
ever came. And by Letters from France I un- 


 derſtood King James was angry, that they uſed 


his Name to what he had not promiſed ; and Porter 
and I wrote over, by his Order, the Truth of the 
Some Time after this, Captain Porter, the Earl of 
Aylesbury,” Sir Jobn Freind, Sir William Parkyns, 
and Sir John Ferwick, and others, met about ſend- 
ing over ſome Propoſals to King James, to expedite 
an Invaſion; and likewife Captain Porter ſaid, it 
was proper I ſhould be there, for he had engaged 
for me. I told him I would comey and at the 
King's Head in Leaden-hall-ſtreet, J found the Per- 
ſons above-named, together with my Lord Mont. 
gomery, and one Mr. Cook. | KA 401 
The Effect of their Conſultation was, the ſend- 
ing Mr. Charnock with a Meſſage to this Purpoſe; 
That if the King of Fraxce could ſpare ſuch a 
Number of Foot, and fo many Dragoons, amount- 


ing to about 12 or 15000, or thereabouts in all, 


that then upon Notice given, that every par- 
ticular Man there, was to furniſh ſuch a Num- 
ber of Horſe, ſome more, ſome leſs, to be rea- 
dy to ſuccour the Forces from Fance when landed. 


Mr. Charnock went and returned with a Refuſal, 
that Forces could not be ſpared : Sir Fohn Freind 


and my Lord Aylesbury were of Opinion, that if 
King James would venture hither with ſome ſmall 
Retinue, he had Friends enough to appear for 


him, without any foreign Forces; but that was 


held in doubr. 

I uſed afterwards to ſee my Lord Aylesbury ; 
I always aſked, what News he heard? He ſaid, 
when he received any Orders, he ſhould know ; 
for he having been in France (as he did not de- 
ny) I ſuppoſed him not to be ignorant of what was 
intended. 

And to the better facilitating an Invaſion, Sir 
Fohn Fenwick uſed to ſend over a Liſt of the Forces, 
and how they were quartered, and what were 
in Garriſon, and what otherways diſpoſed of : 


He having made a Miſtake in the Account, Par- 


ker did by Letter deſire me to try if I could 
procure ſuch an Account; which J accordingly 


J. Fenwick, Bar. 8 Will. III. 


did of one Gibſon, a Clerk in the Office, and ſent 
it over frequently, 

After the Eſcape of Parker out of the Tower, 
Sir John Fenwick, when I aſked him how he got 
away, and how much Money was given? he ſaid, 
200 J. promiſed, and 300 l. given; for when a Per- 


ſon came in and told him, he had brought him 


Liberty, and was to have 200 l. he replied, you 
ſhall have 3ool. and it was made good to him 


atterwards, 
25 Cordell Goodman. 


Much about the ſame Time, I uſed now and 
then, with Captain Porter, to be with Sir John 


Fenwick, and it was agreed, that if Parker ſhould 


not bring us timely Orders, that what Forces we 
could bring in, (viz.) Porter and I, we were to 
take Orders from Sir Fobn Fenwick ; this we offer- 
ed him, and he kindly accepted: And then be 


ſaid; That he believed moſt of my Lord Oxford's 


Regiment would go to King James; when I told 
Mr. Paradiſe had promiſed to bring in 7 or 8 to 
me, and that Mr. Ayn/worth was to bring in 20, 
and Parker had ſaid, if I made 30 it was ſuffici- 
ent for me. 22071 IS 765 
As to keeping the Horſes, Sir Fob; ſaid, it was 
dangerous, and they would certainly be ſeized ; 
but the beſt Way was to have a Liſt of what Hor- 
ſes were in and about the London Stables. 
Captain Porter and I ſent accordingly to view 
the Stables. I ſent Mr, Reybough, and Captain 
Porter ſent ; Cranbern, and they took an 


ot fla mort 11. 5: Cordelli Goodman, 
Furat. 24 April, 1696. 5291 ad 900 
Coram me, Ja. Vernon. 


Hon Das ua. 3 


Mr. Serjeant Gould. Now Mr. Speaker, if you 


pleaſe, we will call ſome of the Grand Jury that 
will give you an Account what Evidence they 


found the Bill upon Mr. Gracedue, you 


were one of the Grand Jury that found this 
Mr. Gracadue. Yes, Sir. 

Sir Thomas: Potys. This is fo far from being 
Evidence, that I think tis the Oath of the Grand 
Jury, Thar they ſhall not diſcloſe or diſcover the 


King's Secrets. The Bill of Indictment is but an 


Accuſation. A Bill of Indictment cannot be gi- 
ven in Evidence againſt a Man: for the leaſt Crime 
ſoever. It can't be given in Evidence to be cre- 


dited, becauſe tis but an Accuſation ; and by Con- 


ſequence, whatever any Witneſs ſays at that time, 
can go no farther. When a Perſon comes upon 
his Trial; they can't ſo much as reſort to any 
Thing that 1s ſworn before the Grand Jury, nor 
make uſe of it. s 2; 3 2; 
Sir Bartholomew Shower. We humbly oppoſe this 


Evidence; becauſe the Gentlemen can give no In- 
ſtance in their Reading or Qbſervarion, that the 


Teſtimony that hath been given before a Grand 
Jury, hath beengiven in Evidence to a Petit Jury: 
And *tis Part of the Oath of a Grand Jury-Man, 
that it ſhould not be diſcloſed. We do not ſay, 
it will bind your Houſe ; but ] hope it will beEvi- 


dence to you, that *tis not agreeable to the Rules 


of Law. | 

Members. Go on, go on. 

Mr. Speaker, Mr. Gracedue, will you give the 
Houſe an Account, who were the Witneſſes be- 
fore you upon finding the Bill ? 
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gomery? And he ſaid, Yes. 


1696. 

Mr. Gracedue. The Witneſſes before us, were 
Captain Porter, and Mr, Goodman. 

Mr. Speaker. Can you remember ſo well, as to 
give an Account to this Houſe of what Evidence 
Mr. Goodman gave? 

Mr. Gracedue. Yes, I think I can. When he 
came before us, he told us, That he was at a Meet- 
ing at the XKing's-Ilend in Leaden-hall-fireet, where 
there was Sir John Fenwick, my Lord Montgomery, 
Captain Porter, Mr. Charnock and others; and 
the Buſineſs was to ſend Mr. Charnock over to 
France, to procure Men to invade this Kingdom ; 
and 8000 Foot, and 2000 Horſe was propoſed. 
He told us, the Reſult of that Conſult was, that 
if France would ſupply 8000 Foot, and 2000 Horſe, 
it would be a ſufficient Power to come over; and 


that they would ſupply 2000 Horſe among them- 


ſelves. Upon which Charnock replied, Gentlemen, 
you ſend me over upon Uncertainties ; you ſay, 
you will ſupply 2000 Horſe, but unleſs you give 
me ſome Aſſurance, I can't, nor will Igo. And the 

Queſtion was propoſed to all of them, if they 
would make good their Proportion ; and they pro- 
miſed ſingly. Says I, Did Sir John Fenwick promiſe? 
And he ſaid, Yes. Says I, Did my Lord Mont- 
He was asked, Who 
elſe? Bur, ſays he, *tis not a Queſtion for you to 
ask us: and for that he referred himſelf to me: 
For, he ſaid, he was not bound to anſwer further, 
having proved the Indictment. 

Mr. Serjeant Love. We deſire Mr. Fofpua Meade 
may be asked to the like Purpoſe; Were you one 
of the Jury that found the Bill againſt Sir Jobn 
Fenwick © 5 

Mr. Meade. Ves. 287-8 
Mr. Speaker. Pray, who were the Witneſſes be- 
fore you upon finding of the Bill? 


Mr. Meade. There was Captain Porter, and Mr. 


Goodman, Sir. | 
Mr. Speaker. Can you remember what Mr, Good- 


man teſtified then? 


Mr. Meade. Mr. Goodman did then teſtify, That 
Sir John Fenwick, my Lord Montgomery, &c. were 
at the King's Head Tavern in Leaden-hall-ftreet ; and 
Charnock, and the reſt there did conſult how to 
bring in their old Maſter ; as to Charnock, That they 
agreed to ſend him over to King James, to know 
whether the French King could furniſh them with 
8000 Foot, and 2000 Horſe, and that they would 
endeavour to meet him with 2000 Horſe. Here- 


upon Charnoc (Goodman ſaid) put it to every Man 


of them, to know if they were all of one Mind? 
and they all ſaid they were. This he did prove, 
and this is all I can remember. 

Mr. Serjeant Lovel. We have many more to the 
ſame Purpole, if the Houſe think fit to hear them. 

Members. No, no. 

Mr. Serjeant Gould. We will go thus much fur- 
ther; That upon the Trial of Mr. Cook, wherein 
there was Evidence given by this Gentleman, and 
in that this Gentleman that is the Priſoner at the 
Bar was particularly named to be concerned, we 
will call them that were preſent there at the giving 
of the Evidence: But firſt, we deſire to read the 
Record of Cook's Conviction. | | 


Thereupon a Mo ion was made for the Coun- 


{e] ro withdraw; and being withdrawn, a Motion 
was made for Candles, which paſſed in the Af- 


firmative without a Diviſion, in regard it being 


dark without Candles, there could be no Motion 
made for adjourning the Debate, or remanding 
the Priſoner. | 

Fc YV.; 


1pm a Bill of Attainder fir High Treaſon. 


Afterwards a Motion being made for adjourh- 
ing the Houſe till tomorrow Morning, the Houſe 
divided, | 

Ayes 141. Noes, 163. 

And ſo it paſſed in the Negative; and Sir John 
Fenwick, and the Counſel, and Solicitors, were 
brought in again to the Bar. 

Mr. Speaker. Mr. Serjeant Gould, the laſt Evi- 
dence you were about to offer was, that of the 
Record of Mr. Cook. 

Sir Thomas Powys, Mr. Speaket, we oppoſe that 
being offered as Evidence; as I underſtand it, they 
are going to give in Evidence againſt Sir John 
Fenwick what was ſworn againſt Mr. Cook ; that 
is not admitted in the Courts below ; for, accord- 
ing to that Method, the Trial of one in the Com- 
pany would be the Trial of all the reſt. This 
was never allowed in any other Caſe, and J hope 
you will not allow it here. | 

Sir Bartholomew Shower, The Indictment is, that 
they did conſult together, but their Crimes are 
ſeveral ; if they had been mentioned in one In- 
dictment, and one had been tried at one time; 
and the other at another, it would not have been 
allowed that they ſhould give in Evidence againſt 
the one, what had been ſworn againſt the other 
for though their Charge is by the ſame Witneſs, and 
for a Fact done at the ſame time, yet the De- 
tence of the Parties may be different : and it can- 
not be expected, that we, on the behalf of Sir 
John Fenwick, are prepared to give an Anſwer, 
in regard of any thing that was ſworn againſt 
Mr. Cook. IHE 

Mr. Speaker. 
the Exception. 

Mr. Serjeant Gould. We hope in this Caſe we 
ſhall go on with our Evidence, as offered and 
propoſed to this Houſe. Theſe Gentlemen have 
made their Objections, as if they were below in 
the inferiour Courts; but we are here now before 
you in a parliamentary Way ; and what is that 
which brings us here, but becauſe there is a Wit- 
neſs withdrawn by Artifice, ſo that we cannot pro- 
duce him? And therefore we come, and humbly 
apply our ſelves to this honourable Houſe. Now, 
Sir, you are Judges of the Method of coming at 
the Truth, and ſupplying that Defect : If we could 
produce him, there would be an End of the 
Matter; but in this Caſe we are in the Judg- 
ment cf this honourable Houſe, Whether we 
ſhall not give ſuch Evidence as he hath given 
upon his Oath, though in other Caſes it is not 
admitted. 

Mr. Serjeant Lovel. When we produced the Re- 
cord of Conviction, we only produced it to ſhew 
you there was ſuch a Trial; and by that means to 
let us in, to ſhew you what was ſworn by Mr. 
Goodman at that Trial. 

Then upon the Motion of Colonel Granvil, and 
Sir Richard Temple, Sir obn Fenwick, and the Coun- 
ſel, and Solicitors, withdrew. 

Sir Richard Temple. Tf did not believe what 
is now offered, is what was never offered be- 
fore, and of dangerous Conſequence to every one 
here, I would not have troubled you at this time 
of Night. There has nothing been offered that 
tais hath ever been done. They ſay, It hath not 
been done in inferiour Courts: Pray let us fee 
if ever it hath been donein Parliament, That what 
was given in Evidence 5 another Trial, * 


Mr. Serjeant Gould, you hear 


) 
j 
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then. 
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be given in Evidence againſt another Perſon here, 


when this Perſon was not by, and had no Oppor- 
tunity to defend himſelf againſt it; I am ſure it 
was never done yer. | 

Sir Thomas Mompeſſon. This Gentleman com- 


plains this was never done. When the Duke of 


Monmouth was impeached, the Bill was read chree 
times in one Day, and that Gentleman moved for 


the Impeachment. 


Sir Richard Temple, Here were three Witneſ— 


ſes that did declare they ſaw him in actual Re- 


bellion, at the Head of an Army; but I 
hope I am not to anſwer for all the Proceedings 
Colonel Granvil. When I ſaw them going on 
to make ule of that as Evidence, wh ch was never 


allowed in any Court, I thought I ought to move 
for them to withdraw. I ſhall not give my Con- 


ſent to have it read, till ſome Body ſatisfies me 
tis good Evidence againſt Sir John Fenwick : I 
can't ſee how you can admit this for Evidence : 
Are we to read all the Trials that are upon this 
Plot? Therefore I deſire you will bid them pro- 
duce what is Evidence againſt Sir Joby Fenwick, 
and not to trifle with you. 

Sir Thomas Liitleton. If you proceed in this man- 


ner I know not when you will have done. They 


do not tell you, they produce this as Evidence 
againſt Sir Joby Fenwick; nor do I take this ta be 
the only Evidence to prove him guilty. If no- 
thing but exact Proof would have fatisfied, this 
Bill would not have been brought in: But this is 
to make as good Proof as the Nature of the Thing 
will bear. You have heard ſeveral Things before, 
in relation to Goodman, that poſſibly might ſtrict- 
ly be no more Evidence againſt Sir 7obn Fenwick 
than this; as Goodmarn”s being withdrawn. Firſt, 
they offered to prove that he was gone ; that it 
was ſuſpicious that Sir John Fenwick was privy to 
his going : Why did you admit the Evidence of 
what he ſaid to the Grand 
but to give Evidence of what he ſaid to the Petit- 


Jury, wherein the Grand Jury and Petit-Jury 


have both believed him. 


Mr. Harley. I think if you had come to one 


Determination before you had entered upon 
this Matter, you had very much ſhortned your 
Buſineſs; that is, that you would not expect 
ſuch Proof as is neceflary at Law ; and it may 
be if you would come to it now, it would 


fave you Time : For I find by the Counſel, that 


what is ſworn againſt another Man, at another 
time, would not be Evidence at Law againſt 
the Priſoner ; and I believe if he ſhould except to 
a Jury-Man, becauſe he was upon Cook's Trial, it 
would not be allowed as a good Exception, and 


he would be told, he was no way concerned in 


another's Trial. 


Mr. How. Tis a ſtrange Sort of Evidence that 
is offered here, and *tis a ſtrange way of bringing 
it in. The Houſe made nothing lately of Hear- 


ſay, and yet now Hearſay mult be taken for Evi- 
dence. I have heard that the Grand Jury take 
an Oath not to diſcover what was ſworn before 
them; this, ſince the Grand Jury have ſubjected 
themſelves to (yet you have brought them here as 
Witneſſes to give an Account of what was ſworn 
before them, which I am afraid is a Breach of 
their Oath) it ſhall make me give leſs Credit to 
what they ſay. We are here to attaint a Man, 
but we muſt not talk of Proof; that is a ſtrange 
Thing. I am ſure, it you do not find it with 
| , | 


Jury? What is this, 


Proof, it would be againſt Proof. Shall I be plain 
with you? I queſtion, if this Houſe had heard 


what Goodman {wore at that Trial, and what was 


alledged againſt it, whether this Houſe would 
have been of that Jury's Mind : For I have heard 
that two or three did ſwear, he was not at the 
Place at the time he ſwore he'was, as plain as a 
Negative could be ſworn. : 


Mr. Harcourt, It you pleaſe to let the King's 


Counſel go on upon this, you will fave a great 
deal of Time, and prevent any Exception to any 
Evidence afterwards : For *tis not in-the Power 
of Man to offer any Thing more abſurd. I don't 


believe that ever any Man heard of ſuch a Thing 


offered, That a Record ſhould be given in Evi- 


| dence againſt a Man, that is no Manner of Par- 


ty to the Record: I am ſure never any ſuch 
Thing was attempted before. As for the other 


Things, you had ſomething offered that made ir 


ſeem doubtful how far you ſhould give Credit ta 
them. Upon thoſe Matters, the Counſel at the 
Bar for the King told you, That there was ſome 
pretence that it was Law, and practiſed below, 


and a Book was produced to juſtify it: But in this 


Caſe, if there be Book, Practice, Precedent, or 
any Thing to juſtify it, I will ſit down. The An- 
{wer made it ten Times worſe : The Gentleman 
ſaid, he would not have the Record read, but 
upon that Record to prove what was ſworn at the 
Trial: Why, does that concern any Perſon in the 
World but Cook? | 
Lord Cutis. If the worthy Gentleman that ſpake 
laſt had made out all his Propoſitions with Clear- 
neſs, equal to the Aſſurance with which he aſſert- 


ed them, they would have more Weight : But I 


will ſay, That which he hath aſſerted does not ap- 
pear to me ſo. I take this to be the fame Thing 
in ſome Meafure debated over again: It hath 
been told you, That this Houſe are to give therr 
Judgment in a Matter of great Importance; and 
therefore I think *tis fit that all the whole Mat- 


ter ſhould be laid before them; when that is 


done, they only are the Judges of what Weight 
it is. | | | | 

Mr. Sloane. I go along with thoſe Gentlemen, 
Thar this is no ſort of Evidence againft Sir John 
Fenwick: But our Queſtion is about a Witneſs 
that is withdrawn, and to know what he ſaid, and 
how he was believed when he was here. How 
he is gone, we have ſeen already; and therefore 


though I think the Verdict againſt C:o4, nor no- 


thing of that can be given in Evidence againſt 
Sir John Fenwick ; yet if he hath withdrawn the 
Witneſs, and the Credit of him is at Stake, as 
you have heard Evidence of what he ſaid upon 
Oath before the Trial came on, by the ſame 
3 you may hear what he ſaid at the 
Trial. g 


Mr. Pelbam. I think it would ſhorten our De- 
bates, if we were truly ſatisfied about what we 


are a doing, That we are trying Sir 7obn Fenwick, 
as we were told at the Bar; he called it a Trial, 
and *tis a Trial. I muſt confeſs I was in hopes 
I ſhould never fit in the Houſe of Commons to 
try any Body; I did not think it the Buſineſs ct 


us; if I had, I would not have come hither : Bur 


ſince we are come into it, is any Thing more na- 
tural, than to examine whether this Evidence 
be proper, or ſuch Evidence as any Court would 

allow of ? | 
Sir William Williams. ] ſuppoſe there is no Gen- 
tleman of our Profeſſion that hath feen any Re- 
cord, 
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cord will ſay, that this hath been offered in any 
Court of Law: I believe, if he was upon his 
Trial upon the Indictment, no Body will ſay it 
would be read againit him. Let us conſider how 


many Judgments, that have been given haſtily 


in the late Reigns, have been reverſed. What 
is the Reaſon that is given for it? It is for re- 
ceiving that for Evidence, which was not Evi- 
dence in the Law: Your Bill of Right takes No- 
tice of it. ä 5 5 

Mr. Solicitor General. I did not think this Mat- 
ter would have held you a quarter of an Hour; 


but if Gentlemen will debate upon the ſame Mat- 


ter that hath been over-ruled twice before, all 
that is to be proved by this Record is, that one 
Peter Cook was attainted for High Treaſon : If the 
Counſel on the other Side would have owned Pe- 
ter Cook to have been attainted, you had not been 
troubled to have the Record brought ro the Ta- 


ble. But as to what they ſay, that Sir 7o2n Fen- 


wick was no Party to the Record, and therefore it 
can be no Evidence againſt him; I ſuppoſe it 
would be Evidence for him. Suppoſe Goodman 
had ſworn he never had been at the King's-Head 
Tavern, would not the Priſoner have produced 
a Witneſs to prove what he had ſworn? Then I 
would put you in mind of a Caſe, becauſe there 
is a Nicety in this Matter without any Reaſon : 
It was in the Trial of Alderman Corniſh ; he was 
indicted and tried, and the great Fact was in the 
Houſe of one Shepherd ; there was a Witneſs 
againſt him, one Rumſey, who ſwore, Sc. Says 


Mr. Corniſh, He was a Witneſs at my Lord Ruſſel's 


Trial, and he did not name me to be one; and it 
went ſo far, that when Shepherd ſaid, J was in the 
Room; he ſtood up and ſaid, No, it was read 
before I came in. Mr. Corniſh would have pro- 


duceda Witneſs to have proved what Rumſey laid; 


fays the Court, We cannot admit of that ; for it 
does not appear to us, that my Lord Ruſſe] was 
ever tried for High Treaſon ; and there, upon 
that Slip, was that Gentleman deſtroyed, I 
pray it may be read ; I have given no Opinion of 
what Force it is, but I think it depends upon 
the ſame Reaſon 3 - nay, you have more Reaſon 
to do it, than any thing you have read to 
Day. | 
Mr. Price. *Tis very much preſſed, that you 
ſhould read that, which, when read, they ſay, is 
not Evidence, but only to introduce another Mat- 
It it be not Evidence, upon what Account 
ſhall they read it? But if it introduce other Evi- 
dence, this is an Ingredient and Part of that Evi- 
dence. Now ſuppoſe the Record ſhould be pro- 
duced, and they ſhould bring Witneſs to ſay what 
Goodman {wore at that Trial; would that be Evi- 
dence? No ſure, for no Body ever pretends that 
this hath been admitted either at Law, or in Par- 
hament. By what Law? By what Rule? By 
what Meaſure of Reaſon are we to proceed in this 
Houſe? It you would permit to be produced a 
Record of Conviction againſt a third Perſon, and 
this to be Evidence againſt one that is not preſent, 
I think you may as well admit to be produced a 
Record of the Conviction of any other concerned 
in the Aſſaſſination. But. I ſtood up principally 
upon the Obſervation made at the Bar, and he put 
you that which he takes to be a ſiniſter Caſe ; for, 
lays ne, ſuppoſe Sir Jobn Penwick had brought this 
Record, and made uſe of it to take off Goodman's 
Teſtimony, ſhould it not be Evidence? Yes, no 
doubt of it; and there is the Diſtinction, *Tis one 
Vol. V. 
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thing, where you are to give in a Record to con- 
vict and attaint a Perſon, and another thing, where 
it is to prove a Man perjured, and to invalidate 
his Teſtimony 3 for when Evidence is brought 
againit a Priſoner, he hath no way to leſſen his 
Evidence but what is collateral ; if it be upon a 
Trial when another is concerned, if the Witneſs 
gave a contrary Evidence, or the Party was ac- 
quitted, then the Record may be made uſe of 
againſt the Witneſs : But it differs very much, 
where you bring Evidence to take off the Credit 
of a Witneſs, and where you bring it to convict 
or attaint a Perſon. The Caſe of Corniſb, that turns 
upon the ſame Reaſon, and it was only to be uſed 
to take off the Teſtimony of Rumſey; bur if this 


Record of the Conviction of Cook be brought to 


any Purpoſe now, tis to ſatisfy your Conſciences, 
that Goodman gave a good Teſtimony at that 
Trial; and I wonder the Serjeants ſhould offer 
it, who are ſworn to offer nothing in Violation of 
the Law. 

Dr. Oxenden, It I did not think this Queſtion had 
been determined before, I ſhould not trouble you 
in this Debate ; for did not we receive what Good- 
man depoſed upon Oath before a Juſtice of Peace? 
Was it read becauſe it was taken in Writing, or 
becauſe it was his Evidence? Now they offer you 
an Evidence of his, that was not put into Wri- 
ting, but they will prove by Witneſs; what is 
the Difference? If it had been taken down in 
Writing, it muſt have been admitted as the ſame 
was betore. | 

Sir Marmaduke Wyvell. That worthy Gentleman 
deſired to know the Difference, &c. That De- 
poſition was againſt Sir John Fenwick, but this E- 
vidence, that they offer now, was given againſt 
Peter Cook. | 

Mr. Att. General. You are now upon a Debate, 
Whether you ſhall read the Conviction of Peter 
Cook : I do agree with thoſe Gentlemen that have 
ſpoke of this Matter, that the Conv:Ction of Cock, 
nor any Evidence upon his Conviction, can be E- 
vidence againſt Sir Fob; Fenwick. I don't pretend 


that this is; nor don't believe that this is offered 


upon any ſuch Conſideration ; but ' tis one of the 
Allegations of the Bill, that ſeveral of theſe Gen- 
tlemen were preſent at this Conſult, of which Sir 
John Fenwick is accuſed ; therefore I ſuppoſe the 


Counſel for the Bill did offer this Record ro make 


good that Allegation, and fo think it may be pro- 
perly offered: Unleſs it be admitted: I don't ſee 
how 1t can be made good further ; I do not think 
it proper to examine to what Goodman (wore at 
Cook's Trial. | 

Sir William Milliamſon. I ſpeak only to ſhew my 
Concurrence with the Attorney General; Mr. At- 
torney hath ſtated it right no doubt, as to the Con- 
viction of this Perſon; as Mr. Attorney offets it, 
it may be proper enough. | 

Members, Call them in, call them in. 

Sir Chriſtopher Muſgrade. I hear Gentlemen ſay, 
Call them in; do yuu intend when you call them 
in to read this Record? I think the learned Gen- 
tleman hath ſtared it, that it ought nor to be read 
as Evidence. Now the Counſel for Sir Fob Fen- 
wick ſaid, they hoped you would not ſuffer it to 
be read as Evidence aguinſt the Priſoner : I never 
heard the Counſel ſay, that Cot was not attainted, 
nor ever heard that any Man did doubt it; then if 
it be no Controverſy between the Counſel, to 
what End is it brought hither? Do you think that 
the Steps that are urged to be taken in this Caſe, 
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will not be a Precedent for Poſterity? I take it 
that there is a great deal of Difference between the 
Paper you have read and this Record; and there- 
fore if you call in the Counſel, J hope you will not 
gratify them in reading of it. 

Mr. Edward Harley. Before you call the Coun- 
ſel in, 1 humbly propoſe it to you to conſider to 
what Purpoſe this Record ſhould be read; if as 
Evidence, you overthrow all the Courſe of Proof 
that is ſettled by the Common Law, and Statute 
Law ; for it hath been in all Trials oppoſed, to 


give in Evidence that which is improper, becauſe 


it ſhould not influence the Jury. I would not have 
it ſaid, that under the Reign of King William, 
any thing was done contrary to the Law and Con- 
ſtirution of the Nation. There hath been an In- 
ſtance given of the Trial of Mr. Corniſh, tho? 
that Cate does not come up to it: But we know 
what was done in thoſe Reigns hath been juſtly re- 
flected upon; and J hope you will not make a Pre- 
cedent here, to encourage Judges lo do what is 
againſt Law. | 

Mr. Speaker. Gentlemen, This is your Queſtion, 
That the Record of the Conviction of Peter Cook 
ſhall be read. | 

Which Quettion being put, the Houſe divided, 


Ayes 161. Noes 110. 
\ 


So it paſſed in the Affirmative. | 

Mr. Speaker. Gentlemen, You have had another 
Queſtion that hath been the Subject of your De- 
bate, That the Counſel for the Bill be admitted to 
give Evidence, as to what Goodman ſwore againſt 
Peter Cook. | 

Mr. Robert Harley. The learned Gentleman did 
tell you, That what Goodman ſaid at that Trial, 
ought not to be given in Evidence ; and there- 
fore, I think, Gentlemen won't inſiſt upon that, 
that is carrying it too far 3 and, I think, he 
opened it, that it was only to prove that Cook 
was attainted, and to make uſe of it no fur- 
ther. | 

Mr. Speater. Is it then your Pleaſure, that Sir 
Jobn Fenwick and his Counſel be called in? 


[Which « veſtion being put, it paſſed in the Affirma- 
tive, and accordingly they were called in.] 


Mr. Speaker. Sir Thomas Powys, the Houſe 
| hath determined to have this Record read, not 
as Evidence againſt Sir John Fenwick, but to 
prove the Allegations in the Bill, and that Cock 


was attainted. | 


Read the Record. | 
[ Accordingly that Record was read by the Clerk.] 


Sir Barthol. Shower, We are ſure the Record does 
not prove that he was convicted upon Goodman's 
Evidence. 

Mr. Serj. Z.cvel. Look upon the Indictment. 

Sir Thomas Powys. It appears by that, that 
Goodman was a Witneſs upon the Indictment ; but 
it does not prove by that, that he was a Witneſs 
upon the Trial. 

Mr. Serj. Gould. May it pleaſe you then, Mr. 
Speaker, thus far *tis agreed, that here is a Re- 
cord of the Conviction of Coo; and *tis agreed, 
and the Record ſpeaks it, that Goodman was a 


Witneſs, for it is indorſed upon the Indictment. 


2 


Now the main Diſpute is, Whether Goodinan's 
Evidence did prevail to convict Cook upon that In- 


dictment? And for that we ſhall apply our ſelves. 
Call our Evidence, ſome of the Jury, and ſome 


that were then Witneſſes, and they will give you 
an Account upon what Evidence that Conviction 


was. 
Sir Thomas Powys. In what you were pleaſed to 


acquaint us at our laſt coming in, you were plea- 


ſed to give ſuch a Reaſon in relation to the read- 
ing of this Record, that if we had heard it before, 


we would not have troubled you to have with- 
drawn; for it was proper to make out the Allega- 
tions of the Bill, and that Coo was convicted 
bur, we apprehend, they can carry it no further 
than what they have applied it to. But I per- 
ceive from hence, the Gentlemen of the other 
Side are-encouraged to proceed o another Piece 
of Evidence, ſuch they call it; chey are going to 
call the Wirneſſes to prove w iat was ſworn at the 
Trial of Cook, where Sir John Fenwick, nor no Per- 
ſon on his behalf, was preſent, either to hear, or 
obſerve, or croſs examine, or offer any thing to 
their Credit, which poſſibly he might be turniſh- 
ed with, tho* Cook was not: I hope that will be 
no more allowed of as Evidence here, than in any 
other Place. 

Sir Barthol, Shower, We humbly oppoſe their 
calling of Witneſſes to give this Account of the E- 
vidence given at Cook's Trial. 


that ſtands at the Bar in Defence of his Life, or 
that it ſhall be given againſt him. Every Man's 
Defence is ſeveral ; and we oppoſed the reading of 
the Record before, and ſo do now the calling of 
any Witneſſes to this Purpoſe, for the ſame 
Reaſon, | 

Mr. Serj. Lovel. We call cheſe Witneſſes for no 
other Purpoſe, but to prove, that Goodman, what 
he did inform by that Paper, he did ſwear betore 


a Jury. 


Mr. Speaker. Gentlemen, you muſt withdraw. 


[ Accordingly they withdrew.) 


Mr. Manley. I thank God I have that regard 
for the Laws of England, and to every Engli/hman's 
Life, that when I ſee any thing attempted againſt 
it, I muſt give my Teſtimony againſt it: I did not 
believe they would have inſiſted on it, for there 
was a Gentleman that ſate near to you, who in the 
Cloſe of his Debate, I thought, had ſatisfied every 
Body, that this was a Thing that ought not to 
be read; if they ſhould do it, it would be a Thing 
of dreadful Conſequence ; if you ſhould admit of 


every thing theſe Gentlemen, that come in for the 


Bill, offer, I know not where it will end. How 
will it appear, that upon Goodman's Evidence the 
Jury found Cok guilty ? For they might find 
Cook guilty, and yet give no Credit to Goodman; 
for he was contradicted materially, and there 
might be other Evidence upon which they might 
find him guilty, and yet lay aſide the Evidence 
given by Goodman ; but whether one Way or the 


other, we can't tell. 
to be guided by the Rules of Weſtminſter-Hall; 


but we are to be governed by the Rules of Juſtice; 


and we are not at this Time to ſeek a Way to the 
King's Favour, by voting againſt a Criminal for 
High Treaſon, | 


And we ſubmit it 


to your Conſideration, whether you will think it 
Juſt, that the Evidence that is given with reſpect 
to one Man only, ſhall conclude another Perſon 


They tell us, We are not 
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1696. upon a Bill of Attainder for High Treaſon: 


Mr. Shane. There is no manner of Doubt of it, 
That that Gentleman is in the right, who tells 

ou, If this Indictment and Conviction of Peter 
Cook ſtood ſingly, as to Sir Fobn Fenwick, tis no 
Evidence ; and if they will produce Goodman now, 
ir ſhall be no Evidence againſt them; but take 
the Caſe as it is, here is a Witneſs, who hath gi- 
ven me Satisfaction, that *tis one of Sir John Fen- 


_ evics Friends or Agents (which is the ſame 


Thing as if done by himſelf) by whoſe Means 
this Witneſs is withdrawn : Now the Queſtion 1s, 
What could this Witneſs ſay, when he was here? 


What did he ſay? Tis not Conclufive, but ' tis 


Material for you to hear what he did ſay, when he 


was upon his Oath. 
Sir Chriſtopher Muſgrave. The Gentleman of the 


Long Robe that ſpake laſt, was pleaſed to tel] 


you, It is very reaſonable that you ſhould hear 
thoſe Perſons, as to what Goodman ſwore at Cook's 


Trial ; I confeſs, I think this is harder than all 
the reſt, becauſe what you have hitherto admit- 
ted was in Writing; one was an Examination 
before a Juſtice of Peace, the other a Record ; but 
for any Man to ſay, he can exactly repeat what 
any Man ſwore at the Trial, to me is wonderful: 
Why, in his Evidence, the leaſt Miſtake of a 
Word alters the Nature of the Thing, and there- 
fore this would be a bold Undertaking for any 
Man; for if he wavers in the leaſt Circumſtance, 
*tis not true that he ſwore ſo: Then this Gentle- 
man was no Ways concern'd in that Trial; and 
to what Purpoſe is it read, if not to the Prejudice 
of Sir John Fenwick? I do not know but by the 
ſame Rule, you may hear Evidence of what any 
Man hath ſworn upon all the Trials this three 
quarters of a Year. 3 

Mr. Sloane. J have been called upon, to know 
in what Caſes Teſtimony hath been given, that 
Witneſſes have ſworn ſo and ſo at a former Trial. 
Tis every Day's Practice between Party and Par- 
ty, that where a Witneſs doth die, between the 
ſame Parties (I will ſtate the Caſe fairly) *tis gi- 
ven in Evidence, that fuch a Witneſs, at ſuch a 
Trial, did ſwear fo and ſo; ſometimes they take 
it in Short-Hand, and then they can tell the 
Words of it; otherwiſe they repeat it upon their 
Memories; but I will not ſtrain it: But I put it 
with a further Reaſon upon it ; for we do not de- 
ſire to hear it as concluſive Evidence upon the 


Priſoner, but only in this Senſe ; here is a Wit- 


neſs ſuppoſed to be carry'd away by the Priſoner's 
Means; and therefore, is it not neceſſary to hear 
what he ſaid before he was deluded and carried 
away ? Not that after it is heard, it is any con- 
cluſive Evidence; but it is reaſonable we ſhould 
come at the Truth, omnibus viis & modis, qui- 


bus melius ſciri poterit. 


Sir Thomas Littleton, A Gentleman ſays, to what 
Purpoſe ſhould it be read, if it he not to the Preju- 
dice of Sir ohn Fenwick? On the other Side, we 


may ſay, *tis for his Benefit; that is only ſuppo- 


ſing one Way or another: I will hear any Body to 
his Benefit, and any Body to his Prejudice. Says a 
worthy Gentleman, it is not done in criminal Ca- 
ſes : Why, in this Caſe you have heard the Grand 
Jury, what he ſwore before them already; and 
what Objection is there more againſt hearing what 
he ſwore in another Caſe, than againſt hearing what 
he ſwore upon the Indictment? The main Induce- 
ment for you to hear it, is becauſe he is gone 
away, and cannot be heard viva voce, and with 
Suſpicion that it was by Contrivance of the Party, 
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Mr. Gery. I would ſpeak but one Word as to 
what the Gentleman that ſpake laſt but one, ſaid, 
and that is, as to the Courts below, That one 
Man is allow'd very often to give in Evidence 
what another ſwore ; it hath been ſo, and 'tis at 
the Peril of any Perſon that ſwears that he ſwear 
Truth; for he may be proſecuted, if he does not 
ſwear Truth; but I would aſk him, what Reme- 
dy there is here, if he do not ſay the Truth? We 
have no Remedy againſt him, if he takes away this 
Man's Life by what he ſays here. 

Mr. Smith, Truly, Sir, if I muſt give my Opi- 
nion, I do think tis very reaſonable, that Bills of 
Attainder ſhould be only upon extraordinary Oc- 
caſions ; I think that, take it at beſt, if there was 
not a Place where the Witneſſes are to be ſworn, 
and more particularly examined, I know not whe- 
ther I ſhould give my Conſent for the paſſing of 
this Bill through your Houſe ; for the Witneſſes 
againſt the Priſoner are not ſworn, nor the Wit- 
neſſes brought againſt them; ſo that we can only 
give our Opinion upon the Probability of the Mat- 
ter ; for what that Gentleman ſays, weighs with 
me, That 'tis a difficult Thing for any Man to 
charge himſelf with what was ſworn at a former 
Trial; for the Miſtake of a Word may alter the 
Senſe very much. We are told, by a worthy 
Gentleman, That there was two or three Witneſ- 
ſes that did give ſuch Evidence againſt the Teſti- 
mony of Goodman, that *tis a Wonder almoſt how 
Cook could be found guilty : It is our Misfortune 
that Goodman is not here, it would have been worth 
our while to have heard what Goodman cauld have 
ſaid in his own Defence; but ſince there are ſuch 
Witneſſes like to be offer'd againſt Goodman's Te- 
ſtimony, Is it not reaſonable that we ſhould hear 
what Goodman ſaid for himſelf? " 

Mr. How. Sir, I always thought it very reaſon- 
able, that you ſhould hear any Evidence that might 
tend to your Information; but I think *tis plain, 
that nothing can tend to your Information that is 
alledged by any Perſon that is not to be believed; 
that is to ſay, is not to be believ'd from the Na- 
ture of the Evidence, though from the moſt cre- 
dible Perſon in the World. I know not whether 
theſe Witneſſes are to be brought or no; but have 
heard that Cook, after he was condemned to die, 
without any Apprehenſion of his being ſaved, did, 
upon the Sacrament, declare, That Goodman was 
not upon the Place at that Time he ſwore himſelf * 
to be there. I have heard ſince, that the ſame 
Divine that gave him the Sacrament, Dr. Wake, 
when he had confeſſed it, after he had made ſuch 
a Declaration, had ſuch an Abhorrence of it, that 
he would go to him no more; but I cannot think 
we can have Information from theſe Perſons, that 
I ſuppoſe did not think of giving Evidence in this 
Trial, and therefore did not take Notice ſo par- 
ticularly of what he ſaid; and if ſo, tis loſing 
your Time to hear it. | | 
Mr. Speaker. Gentlemen, the Queſtion is this, 
That the Counſel againſt Sir John Fenwick be al- 
lowed to examine Witneſſes, as to what Goodman 
ſwore at the Trial of Peter Cook. 

Sir Godfrey Coply. I muſt confeſs it would weigh 
with me, if it had been made appear, that Sir Jobn 
Fenwick had taken off any Evidence, and I ſhould 
be ready to apply it as well as I could; but I muſt 
needs take Notice of what was faid in this Debate, 
That we had done as much ſas this comes to al- 
ready ; this makes me a little more apprehenſive, 


and to take Care what we do now, fince what this 
Houſe 


- 
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Houſe does, hath ſo quick an Operation. We 
are citing Precedents of this very Day already, 
and make one Thiug a Hand to draw on another; 
and ſo they may eaſily be made uſe of in after 
Parliaments. 

Sir Henry Dutton Colt. I believe no one Gentle- 
man doubts, that Coo was convicted upon the Evi- 
dence of Goodman ; if they do, I would know the 
Reaſon of it; for upon the laſt Act, there are to 
be two Evidences to the ſame Treaſon : There 
were but two poſitive Witneſſes againſt him for 
Treaſon, and they were Porter and Goodman: I 
think, therefore, he was convicted upon the Evi- 
dence of Goodman ; what then needs any Perſon 
to remember any Particulars that paſſed at the 
Trial, if they remember in the whole, that he 
was convicted by the Evidence of Porter and Good- 
man? 

Mr. Speaker. As many as are of Opinion, that 
the Counſel againſt Sir John Fenwick be allowed to 
examine Witneſſes, as to what Goodman ſwore at 
the Trial of Cook, ſay, Aye. | 


Ayes 180. Noes 102. 


I Afterwards the Queſtion of Adjournment was pul, 


and it paſſed in the Negative; and ſeveral Gen- 
tlemen that were againſt the Bill, to about Forty, 
went away together in a Body; ſome of them ha- 
ving e that their Health would not give 
them leave to ſlay there longer.] | 


And Sir John Fenwick, and the Counſel, were brought 
in again. | 


Mr. Speaker. Mr. Serjeant Gould, the Houſe do 
allow you to examine Witneſſes as to what Good- 
man {wore at the Trial of Cook ; pray go on with 
your Evidence. | 

Mr. Serjeant Love], We call Mr, Collins, 
Sir, 


N do was brought to the Bar. 


Mr. Speaker. Was hea Jury-Man ? 

Mr. Serjeant Lovel. He was one of the Petit- 
Jury, Str. 

Mr. Speaker. Mr. Collins, can you give the Houſe 
an Account of what was ſworn by Goodman, upon 
the Trial of Cook ? | 
Mr. Collins. To the beſt of my Memory, I will 
give the beſt AccountT can. Goodman did depoſe, 

That he came to the King's Head in Leaden-hall- 
ſtreet, and enquired for Captain Porter, according 
as the Captain had order*d him ; and the Captain 
came down and carry*d him up into the Room 
where the Gentlemen were. There. was Sir John 
Freind, Sir William Parkyns, Mr.Charnock, Mr. Cook, 
and Sir John Fenwick; there was two others, if you 
pleaſe to have me name them. 

Members, Yes, yes. | 

Mr. Collins. My Lord Aylesbury and my Lord 
Montgomery : This was what he depoſed. 

Mr. Speaker. Go on, Sir ; you have named thoſe 
that were at the Meeting, 

Mr. Setjeant Lovel. Did he give you an Ac- 
= 7% of what was agreed on at that Meet- 
ing * 

Mr. Collins. I think it was about ſending Charnock 
to France. : f 

Mr. Speaker. Sir, you ſhould repeat all the Par- 
ticulars, what Charnoct was to do. 0 

L 


port of his Meſſage. 


do. 


Mr. Collins. I can't remember any Thing further 
than what I have told you. 


Mr. Serjeant Gould. If you pleaſe that Mr. Cooper 


may be aſked to this? 
Mr. Speaker. Was you of the Petit- Jury that 
convicted Mr. Cook ? | 
Mr. Cooper. Yes. 
Mr. Speaker. Can you give the Houſe an Ac- 


count what Evidence Goodman gave to you for 


Conviction of Cook, and what he ſaid in that Evi- 
dence ? | 
Mr. Cooper. Mr, Goodman did declare upon his 
Evidence, That he was at the Cid King's Head in 
Leaden-hall-ſtreet, where he did meet with divers 
Perſons that were in Conſultation ; he named Char- 
nock, Sir John Fenwick, Sir John Freind, and divers 
others. | 
Mr. Speaker, What was the Conſultation ? 
Mr. Cooper. It was about ſending Charnocꝶ over 
into France. 
Mr. Speaker, To what purpoſe ? 
Mr. Cooper. To bring over Forces, or encourage 
the Bringing over of Forces : That was the Pur- 


Mr. Speaker. Will you produce any other Evi- 
dence to this Point? Is 
Mr. Serjeant Gould. We deſire this Gentleman 


may be aſked to the ſame Purpoſe. 


Mr. Speaker. Was you one of the Petit-Jury. 

Another Witneſs. There was Captain Porter, and 
Mr. Goodman, that were the two Evidences ; and 
Goodman did ſay, That he had been at:the Old 
King's Head in Leaden-hall-ftreet, one Coxe*s, and 
Sir John Fenwick was there, and ſeveral other 
Gentlemen, conſulting of an Affair to ſend over 
into France for ſome Forces to be brought over 
into England; and that Charnock was the Perſon, 
and they all agreed he ſhould go over. 

Mr. Speaker, But did he give you an Account of 
what Cook and the others dia agreeto, upon which 
you found Mr. Cook guilty? 

The ſame. Wedid apprehend that Cook did con- 
ſent that Charnock ſhould go over to France, and 
acquaint King James, That there had been a Meet- 
ing of ſeveral Gentlemen, and that they had made 
ſeveral Offers of Soldiers and People that were to 


be raiſed here, and to acquaint King James with 


it; and he declared, That Sir Jobs Fenwick was 
there at the ſame Time. | | 

Mr. Speaker. Pray, can yougive this Houſe an 
Account of what Exception was taken to Good- 
man's Credit, and how it was anſwered ? 

The ſame. There was Exception taken, That he 
was guilty of a great many Crimes, and that he 
had his Pardon; and the Fines were levy'd upon 
him, but it was ſaid then, that he had paid his 
Fine, and that he was a very good Evidence in 
the Caſe. | 

Mr. Speaker, Nr, Serjeant Gould, have you any 
other Evidence to produce? | 
Mr. Serjeant Love]. If you pleaſe, Mr. Speaker, 


here is Mr. Tamer, the Clerk of the Arraignments, 


that beſt knows the Nature of theſe Things ; that 
as to theſe Objections that were made, it appear- 
ed to the Court to be a Contrivance, for he was 
never bailed, but diſcharged without any more to 
If you pleaſe that he may be asked, What 
Objections were made to Goodman's Reputation, 
and what Anſwer was made to it? 
Mr. Speaker. I did aſk the Jury- man that; and 
I ſuppoſe you need not labour this Point, unleſs 
the Credit of Googmnan comes in queſtion here. | 
N _ Mr. 
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1696. 

Mr. Serjeant Gould. Then may it pleaſe you, 
Mr. Speaker, we have one other Piece of Evidence 
againſt Sir John Fenwick, which we are humbly to 
offer to your Conſideration, and I think *tis very 
material; and *tis ſome of the Evidence which! 
did open in ſtating of the Caſe, wherein Sir John 
Fenwick hath, in a Manner, given a Verdict againſt 
himſelf ; for while Sir John Fenwick was working 
of his Eſcape to go beyond Sea, at that very Time 


there was a Letter written by him, directed to 


his Lady, and delivered into the Hands of one 
Mr. Fowler, who was to cauſe it to be delivered to 
his Lady, by one Webber, who was taken up when 


Sir Jobn Fenwick was. This Letter imports, That 


Sir John Fenwick look*d upon himſelf, as having no 
Defence, but depended only upon a Contrivance 
with the Jury; they were to work with ſome 
Perſons of the Jury, who were to ſtand it out, and 
to ſtarve the reſt ; and ſo by that Means to ſave 
him. Our Evidence of this will be, that it fell 
out that Mebber (we have him not here now, but 
have endeavour'd it as much as was poſſible ; but 
he is gone too out of the Way) that he was ta- 
ken at the ſame Time that Sir John Fenwick was; 
but by Reaſon of the protracting of Sir John's 
Trial, he comes, and is delivered, there being 


no Charge againſt him; and he is ſince his Deli- 


verance, upon his Habeas Corpus, gone out of the 
Way; but we ſhall, in the Method of our Evi- 
dence, produce you Mr. Fowler, the Perſon to 
whom this Letter was handed, who will give you 
an Account of this Letter; and then will produce 
this Letter : To which End, we muſt humbly beg 
the Favour of a worthy Member of this Houſe, 
Mr. Vernon, who hath this Letter, that it may be 
produced, and ſhewed to Mr. Fowler. 

Mr. Vernon. Sir, I receiv'd your Order to bring 
the Letter that Sir 70hn Fenwick wrote, while in 
Cuſtody at Rumney, which was ſent upto me by 
Mr. Maſcall, who had it of Mr. Fowler ; and, if you 
pleaſe, Iam ready to deliver it. | 

Mr. Speaker. Who ſent it to you? 


Mr. Vernon. One Mr, Maſcall, a Juſtice of Peace 


of Rumney. 

Sir Thomas Powys. J hope now we ſhall make an 
Objection to this Letter, with good Authority. 
Surely for them to produce a Letter, as Sir John 
Fenwick*s, is not to be allow'd as Evidence, unleſs 
it was prov'd that he wrote it, becauſe that Sort 
of Evidence was particularly taken Notice of by 
Parliament : And Judgment given upon that Sort 
of Evidence, by Compariſon of Hands, in the Caſe 
of Mr. Sidney, and the Act of Reverſal of his Attain- 
der, does allow it to be illegal Evidence. This is 
ſuch an Authority as, I hope, will bear no Diſpute: 
And the Courts of Weſtminſter Hall have ſince 
thought it ſo; they did ſo in the Caſe of Crosby, 
"_ was tried the other Day in Weſtminſter 

all. | | 

Sir Barth, Shower. In this Objection we have the 
Opinion of inferior Courts, and the Parliament 


too; for the particular Evidence Mr. Sidney was 


convicted upon, was upon a Paper which was 
tound, and proved by ſome who pretended to know 
his Hand ; and I am ſure that is more than they 
can pretend to, and more than they have yet open- 
ed. We do therefore humbly oppoſe this Evi- 
dence, it being in the Caſe of the Life of a Man ; 
and the King, Lords and Commons, having de- 
clared, That this Sort of Evidence ought not to 
be allowed: And therefore, I hope, you will not 
allow it in this Caſe. And in Crosby's Caſe, upon 


upon 4 Bill of Attaiader for High Treaſon. 


79 


reading the Act of Parliament, this Evidence was 
not allowed, and Crosby was,acquitted. . 

Sir Thomas Powys. I have a Copy of the Bill for 
reverſing the Attainder in my Hand ; and it ſays, 
The producing a Paper found in the Cloſet of 
Mr. Sidney, which was not proved by any Wit- 
neſs to be his Hand- writing, &c. And, we hope, 
if in the Judgment of the Parliament that was not 
thought reaſonable Evidence to Attaint him, this 
will not be thought reaſonable in Parliament to 
Attaint this Gentleman. 7 | 

Mr. Serj. Gould, As this Caſe is, we hope this 
may be a concurring Evidence: It will be plain, 
upon the Evidence we ſhall give, that Webber was 
with Sir John, and taken with him; and at that 
Time this Letter was handed by him over to Fow- 
ler, to be carried to my Lady. Now, Sir, we 
humbly offer it to your Conſideration, How far it 
is available, and what Operation it will have? 
Whether, ina Caſe of this Nature, theſe two be- 
ing taken together, and Webber delivers this Let- 
ter to Foler to deliver it to Sir John Fenwick*s La- 
dy, and the Import of the Letter concerns Sir John 
Fenwick for his Acquittal ; you will not ſuffer it to 
be read? *Tis not to charge him with a Treaſon, 
for that is the Caſe of Algernon Sidney: Tis not 
to prove a Crime upon him; but we will prove 
that Sir John Fenwick handed this Letter over, that 
it might come to his Lady; by which he deſired 
his Lady fo far to work the Matter, that ſome 
Jury-man might be found to ſtarve the reſt, and 
ſtand out for him: If we could produce Melber, 
we would; *tis plain, Webber correſponded with 
Sir John, and was with him. 

Mr. Serj. Lovel. I humbly beg one Word in this 
Matter: The Counſel on the other Side do very 
well know, the conſtant Practice is, That in the 
Caſe of a Deed or Will, let the Value of the 
Eftate be what it will, if the Witneſſes cannot be 
produced, or are gone beyond Sea, they always 
admit Evidence by Compariſon of Hands. But 
for the Caſe of Algernon Sidney, there is no Doubt 
but his Attainder ought to be reverſed, becauſe 
that Attainder was upon no other Evidence ; for 
there was no other Proof, but a Paper, that he 
himſelf did ſay, was only for the Exerciſing of his 
own Ingenuity and Parts; and was ſaid to be writ- 
ten for no other Purpoſe, and proved only by the 
Compariſon of Hands : Had there been any other 
Witneſs to corroborate, it had alter'd the Caſe. 
But in our Caſe, we do produce the Letter, not for 
the convicting of the Priſoner at the Bar ; but we 
are humbly to lay before you all the Matter of 
Fact. It will be worthy of your Conſideration, 
what you will think fit to take, and what to reject ; 
that is a Matter for your own Judgment. We 
produce this Letter for this Purpoſe, to ſhew you, 
that after Sir John Fenwick was taken, he appre- 
hended his Cafe to be fo deſperate, that he uſed ' 
theſe indirect Means. | | 

Mr. Speaker. What mean you by that? This 
Letter came from Mr. Fowler. . 
Mr. Serj. Lovel. Here is Mr. Fowler that receiv'd 
it from Webber, when Sir John Fenwick was by, in 
the Preſence of Sir John Fenwick. 7 

Mr. Speaker. Shew Mr. Fowler the Letter. 


Accordingly the Clerk went down to the Bar, and 
ſpew d Mr. Fowler the Letter. 


Mr. Speaker. Do you know that Paper ? 
Mr. Fowler. Yes, Sir. 
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Mr. Speaker. Where have you ſeen it before ? 
Mr. Fo:-ler. I had it from one Webber, that was 


at Rumney, about the Third of June, as I remem- 


ber. . 
Mr. Speaker. Was that the Time that Sir 70% 
Fenwick was ſeiz'd? | 


Mr. Focoler. He was then at Rumney. Mr. Web- 


ber, I was told, had ſome Acquaintance wich me, 
and deſired to ſpeak with me. I went to him; 


and he was riſing; and when up, ſays he, Mr. Fow- 
ler, I would defire you to put a Letter into the 
Poſt; fays he, There is no Hurt in it; it is direct- 
ed to Mrs. Frances Farrer, at the Counteſs of Car- 
lifle*s in Scho- Square; and when I had deliver'd it, 
he deſir'd me to come to him again. 

Mr. Speaker, Did you come to him again? 

Mr. Fowler. Mr. Maſcall of Rumney lent for me 
to his Houle, and told me, That he had heard that 
I had received ſome Letter from Mr. Webber; and 
when he had open'd it, and ſaw what it was, he 
thought fit to ſend it up to the Secretary of State; 
and I made my Mark upon it, that I might know 
it again. | 

Mr. Speaker, Have you made your Mark up- 
on it? ; 

Mr. Focoler. e, Sir. 

Mr. Serj. Lovel. I deſire he may be aſked, Whe- 
ther Sir John Fenwick was not in the ſame Room 
when Webber delivered it ? 

Mr. Fowler. Yes: But I queſtion whether he ſaw 
Mr. Webber give it; for he deliver'd it privately, 
as I thought. | 

Mr. Speaker. Was Sir John in the Room then? 

Mr. Fowler, Yes, Sir. 

Mr. Speaker, Can you fay any Thing more of 
Sir John Fenwick's Knowledge'of that Paper? 

Mr. Fowler, No, I know no more. 

Mr. Serj. Gould. If you pleaſe then, Mr. Spea- 
ker, becauſe perhaps there may be ſome Objecti- 
ons, that we ſhould give an Account of Webber, 
we will call a Witneſs, that we have done our ut- 
moſt to find him our. 

Members. No, no. 

Sir Thomas Powys. That which I was going to 
offer is, That this Proof is ſhort ; if that which in 
the Act of Reverſal of the Attainder of Mr. Sidhey, 
is admitted to be no Proof againſt him ; for the 
Act recites that Letter was found in his Cloſer, and 
proved by Compariſon of Hands, and yet for all 
that, this ſort of Evidence is condemn'd by this 
Act of Reverſal, as illegal Evidence. This Caſe 
before you. comes ſhort of that; for here is no 
Proof by Compariſon of Hands, nor that it was 
in the Poſſeſſion of Sir John Fenwick : But only 


that a Perſon in the Room, without the Privity 


of Sir John Fenwick, delivered it to another; and 


the Witneſs ſays, he did it in a private Manner. 
Sir Bartholomew Shower. With Submiſſion, this 
Letter could not be read in any Place whatſoever 


againſt Sir John Fenwick, in a civil Cauſe ; for 


even in that Caſe, they muſt prove it to be his 
Hand-writing by Compariſon of Hands. 
Mr. Serjeant Gould. I think not to inſiſt upon it“: 
But that we ſhall deſire is this; we have now 
done with our Evidence, only we ſhall deſire the 
worthy Member, Mr. Vernon, to give an Account 
what was the Reaſon why Sir John hath not been 
tried ; for indeed, he hath very much trifled with 
the Government, pretending ſtill ro make a free 
and ingenuous Confeſſion. 

Sir Thomas Powys. I am of Counſel for this Gen- 
tleman at the Bar ; for his Life, for his Fortune, 


for All that he hath in the World. *Tis not only 


this Gentleman's Caſe, but *tis a Caſe that may be 
of great Conſequence in all future Times. I have, 
as *twas my Duty, attended for at leaſt theſe 
twelve Hours, either in opening the Matter, or 
by producing ſuch Evidence as, we hoped, we did 
tairly object to. Sir, there are ſeveral Things 
offer'd on their Parts, which I confeſs we little ex- 
pected, and which will require ſomething to be 
laid to; and I have a great deal to offer on the 
Behalt of Sir ohn Fenwick, both as to this Method 


that is taken, and what is alledged in the Bill, 


and what is contained in the Indictment, upon 
which the Bill is founded, wherein I deſire to be 
heard; and ſince you have been pleaſed to allow 
us to be Counſel for him, I am ſure we ſhall have 
a fair and favourable Hearing. We have a great 
deal to offer to you, both as to the Matter of the 
Indictment, and the Manner of it: And I hope 


to ſhew you, That the Indictment, as it is laid, does 


not contain a ſufficient Charge of Treaſon. We 
have likewiſe a great deal to ſay, as to the Evi- 
dence they have offer'd, at leaſt what they call fo : 
But I muſt make it my Requeſt, That we may 
have Liberty till to morrvw Morning to make our 
Obſervations, and anſwer what hath been ſaid 
by the Counſel on the other Side. Iam not in a 
very good Condition by this long Attendance, and 


by attending my Duty in the Courts in Meſtmin- 


ſter-hall ; and ] am afraid I am not now in a Con- 
dition to do my Duty, as may be expected from 
me. I muſt own it, I am not prepared as I ought 
to be; and I hope when there is ſo great a Stake, 
you will allow us till to morrow Morning. 

Sir Bartholomew Shower, I beg Hour Favour in 
the ſame Manner, and to the i Eficct as Si 


* This Letter ævas rote with a black Lead Pencil, and cas as follows : 
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< [meaning King William] back'd by the reſt of the Family of the Howards, to beg it, and offering, that I will be 
Abroad all his Time, where I cannot hurt him; and that I will never draw Sword againſt him. I mult leave it to you what 
< elſe to ſay. All Friends muſt be made. My Lord Devonſbire may perhaps, by my Lady; my Lord Gcdolphin and my Lord 
* Pembroke, by my Lady Montgomery ; Mr. Netfon by the Biſkop of Canterbury. My Lord Arran might engage his Brother 
** Selkirk to uſe his Intereſt with Keppel. I believe, if my Lord Carliſle would go, it were beſt before my Trial, or elſe they 
will cut me ſhort for want of Time; if he can prevail with him for a Pardon, he will procure it as well before my Trial as 
after, at leaſt he may prevail for a Reprieve, till ſome can come over to him. My Lord alſo will have an Opportunity to 
engage Bentinck [the Earl of Portland] and get my Lord of Eſex to join with him. I cannot think what elſe to ſay; but 
the great Care muſt be the Fury, if two or three could be got that would ffarte the reſt ; that or nothing can ſave me. Mo- 
** ney, I know, would do it; but alas! that is not to be had, nor ſhall 1 get enough for Counſel. I beg of you not to 
think of being ſhut up with me; I know it will kill you, and beſides, I have no ſuch Friend as you to take Care of my 
* Buſtnefs : Though it would be the Comfort of my Life, the little Time it laſts, to have you with me : And I have this only 
„Comfort now left, that my Death will make you eaſy, My deareſt Life, grieve not for me, but reſign me to God's Will. 
You will hear, as ſoon as they bring me to Town, where they put me, and then I would have a Servant, or ſomcbody 
with me, I am interrupted, ſo can ſay no more now. Engage Sir n Lowther, the new Lord, who has more Intereſt 
than any body. Let my Lord Scarſdale engage Fermaive to engage Overkirk for me. Speak to my Lady Arlington. If my 
Trial could be pur off till the King comes back, there would be more Opportunity to ſolicit him, | * 

| | mas 
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dence, whl 


1696, upon a Bill of Attainder for High Treaſon. 


nas Powys hath done. It is to be acknow- 
1 po ſeveral Things offered in Evi- 

ic ich is new to us Lawyers. We do not de- 
fire to trifle : We do not deſire it on behalf of the 
Priſoner by Way of Delay, but on behalf of the 
Length of the Proceedings, that you will give us 
a fair Hearing, as you have allowed it to the 
King's Serjeants 3 and that we may make that 
Defence that is incumbent upon us in diſcharge of 


our Duty to the Priſoner. a 
Mr. Speaker. Gentlemen, you muſt withdraw. 


(And being withdrawn) 


Mr. Smith. I would not give an Opportunity to 


any Man to practiſe with Witneſſes, to hinder the 
Truth of the Matter from appearing, after they 
have heard the Evidence for the Bill. I would 
know what Liſt of theſe Witneſſes Sir John Fenwick 
hath given in? 

Mr. Speaker. You did make an Order, That 
Sir John Fenwick ſhould deliver in a Liſt of his Wit- 
neſſes; but I believe he did not ſend any Liſt to 
any Body upon that Account, for ] have made no 
Order for any. | Ws 

Lord Coningsby. Tam convinc'd that you are 
obliged to ſit ſo long as to hear the Witneſſes on 
both Sides; and therefore my Motion is, to call 
in the Counſel, and ask them, it they have any 
Evidence to produce; but Ido not deſire the 
Counſel ſhould go on to make their Obſervations 
to Night. ; 

Sir Walter Young. I think youare rightly moved 
by that noble Lord that ſpoke laſt. I think if 
Sir John Fenwick hath any Evidence to produce, 
he ought to produce it now; and that you ought 


not to give him Time till to morrow Morning to 


produce that. 


Mr. Speaker, Is it your Pleaſure that Sir John 


Fenwick and the Counſel be called in, and told, 
Thatthe Houſe do expect, if they have any Wit- 
neſſes, that they do examine them to Night; but 
as to their Obſcrvations, the Houſe will give them 
Time till tomorrow Morning? 8 


[hich was generally conſented to, and they were 
brought in again.] 


Mr. Speaker. Sir Thomas Powys, the Houſe have 
conſider'd of what you ſaid, when you went out, 
and they are inclin'd to allow you Time for ma- 


king your Obſervations; but they have command- 


ed me to ask you, Whether you have any Wit- 
neſſes to produce? and to let you know, That if 


you have any Witneſſes to produce, they expect 


you ſhould produce and examine them to Night. 
Sir Thomas Powys. Sir, I would acquaint you 
withall the Openneſs that becomes me on this Oc- 


caſion. I muſt confeſs, we have not any Witneſ- 


ſes that we purpoſe to call; but when we come to 
ſpeak to the Matter, we hope to give you ſome 
Satisfaction as to that; but at preſent, we have 
no Evidencc to produce, unleſs it be a Copy of a 
Record. 

Mr. Speaker. Sir, If you pleaſe to withdraw, 
you ſhall know the Senſe of the Houſe. 


Accordingly they withdrew. 


Mr. Chancellor of the Exchequer. I ſuppoſe, 
ſince the Gentlemen have no living Witneſſes to 
ds to VS, you will not think fit to receive 
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81 
them at any other Time, for tis giving them too 
much Advantage; and the whole Meaning of the 
Chicanry of the Counſel, is only to get Time to 
reply, Mr. Digbion having heard the Evidence. 
And now I have mentioned him, give me leave 
to tell you, That I think you canꝭt riſe without 
taking ſome Notice of him. I think there is as 
plain a Subornation prov'd in Digbion, as can be, 
by one Roe; and when you have heard ſucha Cha- 


racter of a Man, and there is no other Evidence 


that he can ſolicit, I think you ought to take care 
that he be forth coming; and that he ſhould be 
taken into Cuſtody. I think you may give the 
Counſel further Time, as to the Record; that 
can't well be falſified, tho? I believe, in a Matter 
of this Moment, where the Government is con- 
cern'd, there never was ſuch a Proceeding by the 
Counſel, as this has been, to entertain us {ix or 
eight Hours together, by Delays. 

Mr. Smitb. I ſuppoſe before you hear any Thing 
as to Dighton, you will do ſomething as to the put- 
ting this Cauſe off to another Day ; I humbly 
propoſe that you will go on this again on Wed- 
neſday. 

Sir H. Hobart. When *tis proper to go upon 
Ways and Means, I ſhall come into it: But while 
this is upon your Hands, I believe you will never 
get heartily into other Buſineſs: And therefore I 
humbly move you, that you will go upon this to 
morrow Morning. 


Thereupon the Houſe came to theſe Reſolutions. 


Reſolved, That this Houſe will proceed further in 
relation to this Buſineſs of Sir John Fenwick 4 mor- 
row at twekye a Clock. _ 1 8 

Ordered, That Sir John Fenwick be remanded io 
Newgate. - 

Ordered, That the Bill be read a ſecond Time to 


morrow Morning. 


Mr. Ruſſel. Iam unwilling to trouble Gentle- 
men at this Time of Night; But I would know, 
Whether, when Sir John Fenwick is called in, you 
will ask him any Queſtions upon that Paper? 

Members. No, no. | 


The Counſel were called in, and withdrawn again. 


Reſolved, That this Houſe being informed that the 
Counſel for Sir John Fenwick have no living Witne- 
ſes to produce, except toprove a Record, that this Houſe 
will not hear any Witneſſes, except to prove the ſaid 
Record. 

Ordered, That Mr. Dighton do attend to morrow 
Morning, 5 ö 

Adjourned till io morrow Morning at twelve a Clock. 
Memorandum, It was half an Hour after ten, 
at the Time of Adjournment.] Ds 


Martis 17 die Novembris, 1696. 
[Sir John Fenwick and the Counſel of both Sides 


were called in.] 


Mr. Speaker. Sir Thomas Powys, you that are 
of Counſel for Sir John Fenwick, the Houſe agreed 
laſt Night, to give you Time till to Day to make 
your Defence, your Obſervations upon the Evi- 
dence that hath been given. 

Sir Thomas Powys, Mr. Speaker, Iamof Counſel 
for Sir John Fenwick, who now ſtands before you 
M ; upon 
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Adwvantages that can't be had in another Caſe : 


upon the greateſt Concern he can have in this 
World; and as you have been pleaſed to aſſign us 
to be of Counſel for him, and I muſt own have 
very favourably heard us hitherto, ſo I ſhall think 
my ſelf very unfortunate if I ſhould let fall any 
Expreſſion in his Defence, that ſhould ſeem inde- 
cent, and give Offence to this Houle 3 for I am 
ſare I have no Intention to do it, but on the 
contrary, to behave my ſelf with all the Deference 
that is poſſible, in a Caſe of this Nature. 

The Thing I ſhall inſiſt upon, will be upon three 
Heads. 


Firſt, the Manner of Proceeding, and Method 
that hath been taken in this Proſecution. _ 

Secondly, I ſhall take notice of thoſe Things that 
are alledged againſt him in the Bill, upon which 
he is to make his Defence. 

In the Third Place, I ſhall beg your Favour, 
to obſerve what ſort of Proofs they have of- 
fered on the other Side, and which they call Evi- 
dence. 

As to the it Matter, J muſt intreat the Fa- 
vour of you to be thus underſtood ; That when I 
lay any Thing in Relation to the Manner of Pro- 
ceeding, I do not ſpeak in Oppoſition to the Pow- 
er of Parliaments ; for I know very well, that our 
Lives and Eſtates, and all that we have, are ſub- 
jet to Acts of Parliament; but I hope you will 
permit me to offer ſome Reaſons, which (T hope) 
may be of Weight, in Oppoſition to the exerciſing 
of that Power in the Way you are now going. 
No Body can ſay, but when an Act of Parliament 


is paſſed, though the Party concerned may think 


it was upon hard Terms; yet when it 1s become 
a Law, it is not to be oppoſed. I can't ſay but 
thoſe Perſons, who in the laſt Seſſions of Parlia- 
ment, were impriſoned by an Act ex poſt ee 
and ſubſequent to the Fact complained of; yet 
when it was paſſed into a Law, they were legally 
detained: But, I hope, I may fo far take notice 
of their Caſe, as ſome kind of Reaſon againſt this, 
to the End that thoſe Laws may not grow famili- 
ar, that they may not eaſily be obtained ; be- 
_ cauſe Precedents generally grow; and as that Law 
ex poſt fatto, extended to Liberty, ſo this extends 
to Life : One Precedent is apt to beget another ; 


and therefore, ſure you will be careful how you 


give Precedents, 5 0 in Caſe of Life. | 

The firſt Thing I obſerve, is obvious; that is, 
the Perſon who is to be ſentenced by this Bill, is 
forth coming, in order to be tried in the ordina- 
ry Method of Juſtice. He is not only indicted, 
and actually under Proceſs ; but he hath pleaded, 
and he is ready, when his Majeſty, in the Courſe 
of Juſtice, ſhall call upon him, to undergo his Tri- 
al; and either there is ſufficient Evidence, legal 


Evidence againſt him, as the King's Serjeant in- 


ſiſted there was; and if there be fo, then, under 
Favour, there is no Reaſon but he ſhould have the 


Benefit of an ordinary Trial, which is the Birth- 


right of all the King's Subjects: Or there is not 
ſufficient Evidence againſt him; and if there be 
not, it will be a good Reaſon againſt making a 
particular Law for taking away his Life: For, we 
think, nothing can be ſaid for this Law, but want 
of Evidence; and that, to my Underſtanding, is 
a very odd Reaſon. | 

Sir, I would not ſpend Time in taking no- 
tice, That the meaneſt Subject in the Kingdom, 
is entitled, by being born in this Kingdom, to 
be tried by a Jury, where there are thoſe juſt 


There is a Liberty of challenging of 35, without 
ſhewing any Reaſon, and as many more, as he 
can any way object to, with Reaſon, The Wit- 


neſſes are upon Oath, and all the Proceedings are 


by certain known Rules and Methods, and not 


only by the Statute of Magna Charta, but by the 
common Law of England, much more antient 
than that Statute 3 and though the Proceedings 
therein, are ſuch as a Criminal may ſometimes 


eſcape ; yet the juſt Advantages are ſo much beyond 
any Thing of that Nature, that I hope we ſhall 


never complain of that antient Courſe of Proceed- 
ing by Jury; I am ſure it is the Honour of our 
Government, the Mark of our Freedom, and En- 
vy of our Neighbours; and, I hope, that Me- 
thod of Trial ſhall never be laid aſide, though 
ſometimes it may not have the Effect that is de- 
fired by it. | 
I would take notice to you, that in a Caſe of 
the greateſt Crime, and moſt Notoriety of Fact; 
yet the Perſons concerned in it were brought to 
their Trial. The Regicides, who did not fly, but 
were found upon the Reſtauration of King Charts 
II. though their Treaſon had the worſt Effect, even 
in the Murder of the King; yet notwithſtanding, 


though the Fact was ſo notorious, thoſe that were 


found upon the Place were admitted to their Tri- 


als in the ordinary Courſe of Juſtice; although 
at the ſame time there was a Bill of Attainder a- 
gainſt ſome that fled, and ſome that were dead, 
and ſo could not be tried. 

I would, with your Favour, likewiſe obſerve, 
That the Parliaments of England have been ſo far 
from depriving Perſons from their ordinary Tri- 
als, that whereas the common Law of England 
ſays, that Perſons Out-law'd for Treaſon and Fe- 
lony, if taken, ſhall be put to Death without 
Trial; yet the Parliament, in the Reign of 
Edward VI. made a Law, providing, That Cri- 
minals that returned within a Year, according 


to that Law, ſhould be admitted to their ordinary 3 


Trials. | | | 
Sir, all along, the Statutes run in fayour of 
Trials; there are no leſs than two Acts of Par- 


liament in the Reign of Edward VI. in the firſt and 


fifth Year of his Reign, that ſay, there ſhall not 
be leſs than two Witneſſes againſt any Perſon for 
Treaſon: And I hope I ſhall never ſee a Law 
made ſo much in Oppoſition to thoſe Acts, as that 
a Perſon ſhall be ſentenced to Death without ſo 


much as one Witneſs, as I ſhall ſhew by and, 


by. | 
ee it might be thought extraordinary, 
That in the ſame Parliament that paſſed a Bill for 
regulating Trials in Caſes of High Treaſon, re- 
quiring two Witneſſes with great Strictneſs, and 
giving further Advantages to the Criminal than 
ever were before allowed; an Act ſhould paſs, 
to put a Perſon to Death, without any Trial at 
all. And let any one compare the Preamble of 
that Act with this Bill. | 

Sir, J take it, with humble Submiſſion, that 
the preſent Cale is not at all to be likened to moſt 
of thoſe Bills of Attainder that may be cited ; 


_ thoſe, when they come to be looked into, will be 


found either to have paſſed againſt ſuch Perſons as 
fled from Juſtice z and therein they only purſued 
the Rules of the common Law, which allowed 
them to be Out-lawed, and by Conſequence to be 
attainted. And the Parliament therefore, in at- 


taint ing them, did but the ſame Thing; and there- 'Y | 


in, 
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in, there was nothing done extraordinary. True 
it is, That where Perſons have been forth coming, 
chere have been ſome few Bills of Attainder: But 
I will preſume to ſay, they are never mentioned 
without heavy Cenſures, and a great Complaint 
againſt them. | 
This Cauſe is not like the late Inſtance of the 
Bill of Attainder againſt the Duke of Monmouth ; 
for he was preſent in the Kingdom; yet he was 
in direct Oppoſition to any Method of Trial; 
he was in Defiance to all Courts of Juſtice : But 
here is a Perſon who ſubmits himſelf, and hath 
pleaded, and ſtands ready to be tried ; and I 
hope, I may take Notice, to take off all Prejudice 
that may be raiſed, Thar this Gentleman, though 
he was of the Parliament that paſſed that Bill, yet 
he was not in Town, till at leaſt a Month after 
the Bill was paſſed. | | 
I do agree, there are ſome Caſes where Perſons 

have been attainted without being admitted to be 
tried. In the Beginning of the Reign of Edward 
III. Roger Mortimer was attainted and executed, 
without being tried; but 28 Ed. III. it was rever- 
fed, becauſe he was not brought to Judgment 
according to the Law of the Land, 1 Ed. III. The 
like in the Caſe of Edmund Earl of Arundel: But 
4 Ed. III. Richard his Son, petitioned in Parlia- 
ment, ſetting forth the Proceedings to be againſt 
the Great Charter, and inſiſting, that there ought 
to have been due Proceſs of Law, and he was 
then reſtored in Part; but 28 Edw. III. there was 
an Act of Reverſal, declaring, That it clearly 
appeared, that the faid Zdmund was unduly put to 
Death ; and that the Statute by which he was at- 
tainted, was void, erroneous, and null. There 
is an Inſtance in 32 H. 8. Col. 4. Inſt. fol. 37. of 
Thomas Cromwel Earl of Eſſex, who, though he was 
in Cuſtody in the Tower, yet he was attainred 
without being tried : But the Words of my Lord 
Cote, areas follow, Auferat oblivio, ſi poteſt, fi non 
utrumq; ſilentium tegat : For the more high and 
abſolute the Juriſdiction of the Court is, the 
more juſt and honourable ought it to be in its Pro- 

ceedings, and to give Examples of Juſtice to in- 
ferior Courts. And he adds further, to the End, 

as I apprehend, that the Rehearſal of this At- 
tainder may be of no ill Uſe : Iam, fays he, con- 
fidently perſwaded, ſuch worthy and honourable 
Members, ſhall from Time to Time be of both 
Houfes of Parliament, as never any Attainder, 
when the Perſon is forth coming, ſhall be had 
hereafter, without hearing of him; which I un- 
derſtand to be, without trying of him: And *tis 
memorable, what my Lord Coke recites, That he 
2 thus died, attempted the like againft ano- 
ther. | 
There is another Caſe, of Thomas Seymour, Ad- 
miral of England, who likewiſe was attainted by 
Act of Parliament; and as it appears, without 
Execution : You have an Account thereof in the 
ſecond Part of the Hiſtory of the Reformation, Fol. 
98, 99, 100. whither I will refer you, only to 
read the Sentence of the learned Author, there 
pronounced againſt him. Thar latter Cafe is, that 
of my Lord Strafford, which every Body knows. 
I ſhall, as the beſt Account of that Matter, crave 
leave to read the Words of the Partiament in the 
Act of the Reverſal. I will not trouble you with 
reciting the Whole, but only read the Beginning, 
and fome Part thereof in another Place. Hhereas 
Thomas, late Earl of Strafford, cas impeached of 
High - 1 upon Pretence of endeavouring to ſub- 
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vert the fundamental Laws, and called Io a publick 
and ſolemn Arraignment and Trial, before the Peers 
in Parliament, where he made a particular Defence to 
every Article objefted againſt bim; injomuch, that 
the Turbulent Party then ſeeing no Hopes to effect their 
unjuſt Deſigns, by an ordinary Way and Method of 
Proceedings, did at laſt reſolve to attempt the Deſtru- 
ion and Attainder of the Earl, by an Act of Parlia- 
ment, to be therefore purpoſely made to condemn him 
pon Accumulative Treaſon —— And then it goes 
on to ſhew, it was carry*d by the Tumult of the 
People, and then follows And to the End 
that Right be done to the Memory of the deceaſed Earl 
of Strafford aforeſaid : Be it further enacted, That 
all Records and Proceedings of Parliament relating to 
the ſaid Altainder, be wholly cancelled and taken off 
the File, or otherwiſe defaced and obliterated, to the 
Intent the jame may not be viſible in after Ages, or 
brought into Example to the Prejudice of any Perſon 
whatſoever. So that the Parliament that enacted 
that Reverſal, did conſider thoſe Proceedings as 
very evil and unjuſt, and was not willing there 
ſhould be any Remains of ſuch an Example to fu- 
ture Ages. Sf 

Sir, having made theſe Obſervations as to the 
Manner of Proceeding, I come now to that which 
is the ſubject Matter of the Bill at preſent before 
you, and which we take to be the Charge againſt 
Sir John Fenwick: I muſt crave leave to obſerve 
that in all Courts of Juſtice, where any Perſon 
is accuſed, he is to make his Defence ſecundum 
allegata & probata : Tis not enough that a Matter 
is proved, if it be not alledged ; nor that it is al- 
ledged, if it be not proved; but if it be both 
alledged and proved, then it is a full Charge, and 
requires an Anſwer. It is not only the Law of 
England, but I believe of all Nations, and where- 
ever any Perſon is to make his Defence, eſpecial- 
ly in Capital Crimes; that to which he is to an- 
{wer muſt be alledged againft him; from whence 
I ſhall obſerve what is alledged againſt Sir Fob: 
Fenwick ;, for, J hope, we are not concerned to de- 
fend him further than as to what at this Time he 
is charged with. This Bill of Attainder, as it is 
drawn, and now ſtands before you, doth not fo 
much as alledge, or fay, That Sir 70hn Fenwick is 
guilty of the Treaſon whereof he was indicted ; 
and that hath prevented us from producing Wit- 
nefles to that, and ſeveral Matters which the 
King's Counſel have enter*d upon: For though 
you have permitted them to examine Witneſſes 
to ſeveral Things quite out of the Bill; yer, I 
hope, you are not come to any Reſolution, That 
theſe Matters ſhall be thought fatal to Sir John 
Fenwick, that are not ſo much as alledged againſt 
him. We do not therefore think we are bound, 
or ought to follow them in thoſe Things that are 
totally ont of the Bill; and therefore his being 
guilty, is not now the Queſtion, becauſe *tis not 


a Charge upon him. 


The firſt Thing that is alledged in the Bill is, 
That Sir John Fenwick was indicted at the Seſſions, 


for that which is laid in the Indictment to be Trea- 


fon (which by and by I ſhall crave leave to be 
heard to) and, I think, no Body will ſay this 
alone does require any Anſwer, further than to 
own the Fact or to deny it: And we do admit that 
he was fo indicted. I need not labour much to 
clear him of the Conſequence of that alone; 
for very often innocent Perſons have been indi- 
cted and accuſed (for an Indictment is no more 
than an Accuſation ;) and this Bill, as I have ob- 

M2 ſerved, 
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ſerved, doth not ſay he is guilty. When the Bill 
hath recited that Matter, it proceeds to take No- 
tice, That they, by ſome unfair Prevarications 
(for ſo I agree they were, if the Facts alledged in 
the Bill are true, which by the Way hath nor been 
yet proved, by producing any one Witneſs) did 
obtain the King's Clemency to put off his Trial, 
in Expectation of an ingenuous Confeſſion, which 
the Bill takes for granted he hath prevaricated in, 
by charging ſeveral Perſons of Honour and Fide- 
lity with Matters of a high Nature, only by hear- 
lay; and by uſing other unfair Artifices to put off 
his Trial. How far it is made out, that I muſt 
ſubmit to you; we think at preſent there is no 
Proof of it, and by Conſequence we are not con- 
cerned to anſwer it: But had they proved it as 


fully as it is laid (though far be it from me to ex- 


cuſe ſuch a Behaviour 3) yet when a Criminal is 
to be tried for that which will be of fatal Conſe- 
quence to him if he be convicted, no Body can 
ſay it comes near Treaſon, by unfair Means, to 
contrive to put off his Trial. | | 

The next thing the Bill recites is, That one of 
the Witnefies, who might have been produced a- 
gainſt him upon his Trial, if it had proceeded as 
was intended, is ſince withdrawn. I cannot ſay, 
but Goodman is withdrawn : But as the Bill does 
not ſo much as alledge, that it was by the Means 
or Procurement, no nor Privity, of Sir Jon Fen— 


wick ; lo from thence that Part of the Bill charges 


no Offence home to Sir John Fenwick: For in Caſe 
the ſame Witneſs had happen'd to have died by the 
Act of God, it would not have been ſaid to have 
been a good Reaſon for this Bill of Attainder 
againſt Sir John Fenwick, unleſs he had contri- 
buted to it. | | 1 

From theſe Premiſes follows the enacting Part, 
That Sir John Fenwick be attainted of High Trea- 
ſon ; and in future Times the Act mult be ſup- 
poled to be grounded upon the Inducement to it. 
And I humbly ſubmit it to you, Whether 
this Bill condemning him for High Treaſon, 
upon ſuch Recitals, will be thought to be rea- 
lonable ? | 

Theſe being the Allegations of the Bill, I will 
now, with your Favour, come to that, which they 
on the other Side do call Proofs ; and I muſt 
humbly obſerve to you, and ſubmit it to your 
Judgment, Whether in a Caſe where a Man's 
Lite is to be taken away, by a ſubſequent Law 
made on Purpoſe for him, the Proofs in that Caſe 
ought not to be much more evident, than if he 
were to be tried by a Law already in Being ? In 
my poor Apprehenſion (I ſpeak it with all Sub- 
miſſion to you, Sir,) it would be too much at 
once to make a ſubſequent Law to condemn a 
Man to Death, and to do it upon doubtful and 
uncertain Evidence, or rather upon no Proof at 
all. Nothing could excuſe ſuch a Law, but an 
undeniable Proof of the Fact. And therefore 
ſurely the Poſition we find of Mr. St. John's, in 
my Lord $!rafford's Caſe, is of moſt dangerous 
Conſequence. I am afraid none are ſafe if that 
be admitted, That a ſubſequent Law may take 
away a Man's Lite without any Evidence, other 
than the private Opinion or Conſcience of every 
particular L.aw-maker. He is pleaſed fo to aſſert, 
That it may be done, as in Ryſsworth*s Hiſtory of 
that Trial, fol. 677. J am ſure if this be ſo, no 
Man knows how long his Life is his own : I hope 
this Doctrine ſhall never be followed or approved. 
Sir, we have the Happineſs to live under an Eſta- 


bliſhment that every Man does, or may know the 
Law he is to go by : Every one is bound at his 
Peril to take Notice of the Laws, and to act ac- 


cordingly, becauſe they may be known: Bur at 


this Rate none but Prophets can live amongſt 
us. 5 

In the next Place, Iwould obſerve what Courſe 
they have taken in their Evidence who are the 
King's Counſel. | 

Firſt, They have betaken themſelves to that 
which is not alledged in the Bill; and we 
think that this is not agreeable to a Courſe of 
Juſtice. : 

In the next Place, to make out what they inſiſt 
on, they have produced bur one Perſon that comes 
hither viva voce to ſpeak to it; and I muſt take 
Notice to you, That he is not upon Oath. I 
know very well it is not your Courſe in this Houſe 
to adminiſter an Oath 3 But I know very well, 
though it is not your Courſe in this Houſe to ad- 
nt an Oath, yet, I hope, that is ſo far from 
being a Reaſon why this Bill ſhould paſs here 
without an Oath ; that it is a good Reaſon why 
ſuch a Bill ſhould not begin here: There is no 
Place in the World, where a Perſon is ſentenced 
to Death without an Oath. In the Caſe of my 
Lord Strafford, the Proceeding firſt was by way 
of Impeachment, and the Witneſſes had been firſt 
examined upon Oath in the Houſe of Peers ; and 
that Bill of Attainder takes notice of it, reciting 
that it had been fully proved; and, by Conſe- 
quence, we may ſuppoſe, that they would not 
otherwiſe have paſſed it, that being the Ground of 
their Proceeding upon that Bill of Attainder: Bur 
for the Bill to begin originally in this Place, to 
form ſuch a Judgment, the heavieſt that can be 
pronounced againſt a Man, a Judgment of Death, 
corrupting of his Blood, and forfeiting all he has 


in the World; and this upon bare Allegations, 


without ſo much as the Sanction of an Oath, is 
extreamly hard. Mr. Porier is ſuch a Perſon that 
I know not how he hath gained ſo much Credit, 


that this Act ſhould paſs upon his Parole to take 


away the Life of a Man. He was lately of that 
horrid Conſpiracy of the Aſſaſſination of the King; 
and ſhall that Man, who was ſo lately of that vil- 
lainous Diſpoſition, to be ingaged in a Crime of 
that black Nature, and not convicted by his own 


Conſcience, but by the Danger he had run himſelf - 


into, not ſo much as pardoned his Crime, but at 
this time, if I may without Offence uſe that 
Expreſſion, Drudging for his Pardon; I ſay, 
ſhall this Perſon's Life be taken away by his 
Parole? £ 5 
Sir, The next Thing I would go to, is that 
(which likewiſe they call Evidence) which is an 
Examination, as they term it, of Goodman, taken 
before a Juſtice of Peace: But he was not exami- 
ned, and I muſt inſiſt upon it; that though you 
permitted it to be read, yet I did obſerve you did 
not declare it to be Evidence; but you were, I 
preſume, willing to hear all Things, and then 
Judge what would be the Evidence. And, I think, 
the King's Counſel did not preſs it further. Sir, 


as this is not Evidence that would be allowed in an 
inferiour Court, ſo, I hope, you will not allow 
it to be Evidence here; for then it is like to be 


followed by other Courts, who obſerve the Pro- 
ceedings here as their great Rule. Tis only what 
Mr. Goodman thought fit to write down without 
being examined. 
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Sir, the next Thing they reſort to is, What 
Goodman ſwore upon his Examination 1n another 
Cauſe, where Sir Jobn Fenwick was neither Party 
nor preſent. Sir, there are, I ſuppoſe, ſuch Rea- 
ſons againſt that fort of Evidence from natural 

uſtice, that it is not admitted in any Court ; 
becauſe there may be a weak Defence, or the Per- 


ſon that ſwears it againſt one, perhaps may not, 


when Face to Face, have the Confidence to perſiſt 
in it, in Caſe it be falſe againſt another; or at 
leaſt that Perſon, who was not a Party before, 
when he comes upon his Trial, may think of 
ſuch Queſtions as may go a great Way to diſcover 
the Truth, may produce ſuch Evidence againſt 
his Credit as may overthrow it. 

But if what is ſworn at one Time againſt one 


Man muſt be always taken for Truth againſt all 
others, the Trial of one in the Company is the 


Trial and Condemnation of all the reſt: And 
how contrary is this to a fundamental Rule in our 
Law, That no Evidence ſhall be given againſt a 


Man, when he 1s upon Trial for his Life, but in 


the Preſence of the Priſoner ; becauſe he may 
croſs examine him who gives ſuch Evidence; and 
that is due to every Man in juſtice. 
But I would with Submiſſion inquire, how they 
are ſure that Goodman would have {wore this Mat- 
ter again, if he was now forth coming ? Becaule he 
did ſwear ſo in Cook's — is it neceſſary that he 
would ſwear ſo again now, if Face to Face, with 
Sir John Fenwick? No Body can ſay fo poſitively 
and abſolutely ; they only can imagine it, becauſe 
he once ſwore it, therefore it is poſſible that he 
would do ſo again: Whereas we may as well ſay, 
he did then ſwear to ſave his own Life ; and ha- 
ving done that, and found an Opportunity to get 


out of the Way, his own Conſcience might put 


him upon flight, to prevent his doing of it again; 
and that might be the Reaſon for the withdrawing 
of himſelf. However, I inſiſt upon it, That 
there is no Proof that it was by the Procurement 


of Sir Jobn Fenwick : The Bill does not alledge 


it, and the Proofs do not come up to it: Nay, 


there is nothing offered to ſuch Purpoſe, ſave on- 


ly that Mr. Porter was pleaſed to ſay, That ano- 
ther Man told him, that the 300 Guineas he was 
offered, and 300 more he was to have received, 
were to have come from Sir John Fenwick: But 
hearſay Evidence is to be rejected, eſpecially 
againſt a Man for his Life; becauſe every Man is 
at liberty to talk at large : But God forbid that 
that ſhould be allowed for Evidence. 

The next Thing they went upon was what Mr. 
Roe ſaid; That Mr. Dighton, who by your Per- 
miſſion is Solicitor for Sir John Fenwick, was inqui- 
ring of him what he could ſay to take off Good- 
man's Evidence: The Words I think he uſed were, 
What he could ſay to diſcredit Goodman's Evi- 
dence; and, I hope, that does no way affect 
Sir Jobn Fenwick, For it does not appear that he 
had any Authority from him; but *tis only ſuſpe- 
cted, becauſe he is now Solicitor for him, which 
he was admitted to after the Time ſpoken of. But 
I take the Words to be nothing relating to Good- 
man's withdrawing of himſelf; but to inquire 
what he could ſay to diſcredit his Teſtimony, 
which ſuppoſeth he would appear, and imports the 
quite contrary of withdrawing himſelf: And if 
he had gone on further, I think, there had been 
no fault in that; for any Solicitor may enquire 
up and down for the Advantage of his Client 3 
and the Word Solicitor imports his Employment. 
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As to the Offer Mr. Roe ſays he made him, of a 
very great Recompence, how far he is guilty of 
that, I ſuppoſe, he can give ſome Account, if you 
ſhould pleaſe to enter into the Examination of it; 
and as I find he does not doubt to clear himſelf: 
So that Sir John Fenwick is in no ſort proved to 
be privy to Mr. Goodman's withdrawing himſelf, 
much leſs to be proved to have had a Hand 
in it. 

There is one Thing more I would offer, and 
that is grounded upon the Bill of Indictment pre- 
terred at the Old Baily againſt Sir Jobn Fenwick; 
That the Matter in the very Indictment that they 
have read on the other Side, as it is there laid, and 
as far as it hath been offered to be here proved, 
does not amount to Treaſon; or, at leaſt, it hath 
been made a very great doubt, and by ſome within 
theſe Walls: But this I offer, with all Submiſſion 
I have the Author in my Hand, who is a Perſon 
of Note of the King's Counſel ; he hath furniſh- 
ed me with ſuch Arguments as, I hope, I may 
be admitted to put you in mind of without Of- 


fence. 


The Indictment lays, That there was a Conſpi- 
racy and Agreement to call in Foreign Power, 
and to that Purpoſe to ſend Charnock to France; 
but the Indictment does not ſay, That Charnock 
was ſent, only that there was a Meeting, and an 
Agreement, and a Conſpiracy, to ſend him : So 
the Indictment does not lay it as a Thing done, 
nor does the Bill charge it ſo ; but only takes No- 
tice, That he, I mean Sir Fohn Fenwick, was in- 
dicted for Conſpiring, and Agreeing to call in a 
foreign Force; ſo that this Bill does not ſay that 
Charnock was ſent. And I appeal to you, Whether 
it be proved that he was ſent : For Mr. Porter ſays 


no more, but that there was a Meeting at the 


King's Head, and he named Sir John Fenwick to be 
one who was preſent; and there it was, he ſays, 
agreed, That Charnock ſhould be ſent into France. 
Now, if there was nothing more than an Agree- 
ment and Conſpiracy to do it, and no further Act, 
but ſuch a Meeting to do it, but the Perſon was 
not actually ſent, or, at leaſt, not proved to be 
ſent ; then, from this learned Author's Opinion, 
I inſiſt upon it, that this is not a ſufficient Overt- 
Act of Treaſon. In the late Caſe of my Lord 
Ruſſel, whoſe Innocency is vindicated by this Au- 
thor, he takes notice, That a Conſpiracy or Agree- 
ment to levy War is not Treaſon, without actual 
levying War; and of that Opinion was my Lord 
Coke, and my Lord Chief Juſtice Hales. A Con- 
ſpiracy or Agreement to call in foreign Forces, 
unleſs actually done, or a Perſon, at leaſt, actual- 
ly ſent, or ſomething more than a bare Agree- 
ment for that Purpoſe, is the ſame as a Conſpiracy 
to levy War. And in the Caſe of my Lord Ruſſel, 
the Proof being only, That he, and others, met 
together, and agreed to ſeize upon the Guards, 
and levy War, which he never actually did; 
it is inſiſted upon by this Author, that that was 
not Treaſon; for that Indictment went no fur- 
ther. And therefore my Author ſays, Show me 
where ſuch an Accuſation was ever agreed to be 
more than a Conſpiracy to levy War; and that 
ſuch a Conſpiracy was ever agreed to be Treaſon 
within the Statute of Edward III. till within theſe 
few Years. 

Sir, now I muſt humbly ſubmit it to you, whe- 
ther this be any thing more: And for the Pur- 
poſe you will pleaſe to conſider, What this pre- 
{ent Bill, and what that Bill of Indictment is: For it 
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is not, for that Cbarnoct was ſent into Francs to 


ſolicite foreign Forces; but only tbat Sir 70h 


Fenwick was at a Meeting, where they did agree 
ſo to do. Calling in foreign Forces is levying 


War, but Conſpiracy to levy War is not Treaſon, 


unleſs it be actually done: A Conſpiracy to call in 
foreign Forces is nothing more. And therefore 
i humbly inſiſt upon it, That neither by this Bill, 
or by the Indictment. recited in it, or the Proots 
offered before you, any Thing is charged, but only 
an Agreement at that Meeting mentioned by Cap- 
tain Porter, a ſingle Perſon, and he not upon Oath, 
to call in foreign Forces. For he only ſays, That 
Charnock told him he had been in France. I ſhall 
not trouble you any further; we have not thought 
fit to produce Witneſſes, for the Reaſons I have 
offered: For that we do not find, That Sir Jobn 


Fenwick throughout the Bill is charged with being 


guilty of Treaſon ; and we are not willing to en- 
ter upon the Defence of a Matter not charged upon 
him, Ihope, Sir, you will not make a Precedent, 
That where a Perſon is indicted, and ready to 
abide his Trial, in the ordinary Courſe of Juſtice, 
as Sir Jobs Fenwick now is, that he might be ta- 
ken out of the Hands of the ordinary Judges, 
and be brought to this Bar, to receive his Tri- 
al here. | 


A Matter of this Nature may be of very great 


Conſequence : We know at preſent upon what 
Ground we ftand ; for by the Statute of Edward 
III. we know what is Treaſon 3 by the two Statutes of 


Edward VI. and the late Act of Treaſon, we know 


what is Proof; by the Statute of Magna Charta, we 


know how we are to be tried, per legent terræ & per 


judicium pariuin; That is, a Peer by his Peers, and 
a Commoner by a jury: but it Bills of Attainder 
come into Faſhion, we. ſhall neither know what 
is Treaſon, what is Evidence, nor how, nor where 
we are to be tried. Sir, I ſubmit it to you, and 
hope this Bill ſhall not pats. 'B 

Sir Baxtbolomew Shower, Mr. Speaker, I am of 
Counſel for Sir Zobu Fenwick, the Priſoner at the 
Bar; and firſt, Lam humbly for to thank you for 
your Candour, of which I have had frequent Ex- 


perience; and humbly beg for my ſelf, That if I 
offer any Words that are indecent, or unfit for 7 


me, that you will interrupt me; for it is furtheſt 
from my. Intention fo to do. B 

The Bill chat is brought into this Houſe againſt 
Sir Jabn Fenwick, is that whereby every one of 
you (wich Submiſſion) are to declare and pro- 
nounce, That he fhall be drawn, hanged, and 
quariered, as a Treytor. And the Queſtion be- 
fore you is, Whether you will do this in this 
Cale? 4411 97h FOG, + | 
Sir, I ſhall not pretend to queſtion, nor enter 
into any Debate or Argument in this Thing con- 
cerning the Power of Parliaments : No queſtion, 
but in all Governments, there is ſome tupreme 
Power; and by our, Conſtitution, it is lodged in 
the King, Lords and Commans. 55 

There are Precedents of Attainders, and that 
many; but can they ſhew me, where there hath 
been any Attainder by Parliament, for High Trea- 
ſon, upon one fingle Act, which if PFreaſon, was 
determinable at common Law; there have been 


— 


Bills of Atta inder tor flagrant. Treaſons, and for 


great Miniſters of State; ſome topping Sinners, 
who have been above Judges and Jury, and whom 
inferiour Courts could not tell what to ſay to: 
But I believe JI may fay this, That for a ſingle 
Conſult or Agreement between four or five pri- 


vate Gentlemen, in a private Room, in which 
there was no Danger, but by the Conſequence ot 


the Reſolution, if it was put in Practice, no Man 


can ſnew any Precedent for attainting any Perſon 
in Parliament. | 

If you pleaſe to obſerve, the 25 Ed. III. reſerves 
the Power to Parliament, to proceed in Treaſon 
not expreſſed within the Statute ; but as to the 
Compaſling the King's Death, Adhering to the 
King's Enemies, and thoſe Things that are there 
particularly ſpecified, it ſeems the Senſe of the 
Parliament to leave them to the Rules of the com- 
mon Law. So 1 H. IV. No. 144. upon the Roll it is 
at large complained of Accuſations in Parliament 
for T reaſons and Felonies, and declares for the 
future, they ſhould be determined in the inferiour 
Courts. 

1. This was occaſioned by Sir Rao, Harray ; 
Cotton*s Abridgment, 189. | 

There 1s a melancholy Precedent or two of 
ſingle Acts of Attainder; but they are moſt of 
them reverſed. Sir Thomas Haxey in Richard the 
IId's Time, was Attainted for bringing in a Bill 


into the Commons Houle againſt the Prerogative ; 


but 1 H. IV. it was reverſed with great Cenſure, 
Cott. Abridg. 362, 363. There are others in H. VIII. 
Time, but they were for Acts in that Reign, which 
were queſtionable, whether or no within the 
Statute of Edw. III. and were for ſuch Actions, as 
rhaps were not for the Honour of the Prince, 
or Good of the Government, to diſcloſe by pub- 
lick Trial, as the Attainder of the Queen, and 
others concerned. | FL, 

I beg leave to repeat the Words of a great Au- 
thor, the Biſhop of Salisbury, in the Hijtory of the 
Reformation, which I crave leave rather to do, 
becauſe it hath been approved of by this Houſe, 
for he had Thanks of the Parliament for it ; fol. 
359, 360. where ſpeaking of theſe ſort of Attain- 
ders, he ſays, After theſe Executions, followed the 


Parliament in 1539. in which theſe Attainders were 


not only confirmed, but divers others were made of 

Perſons in Cuſtody, without bringing them to Trial; 

(and he ſays) which cant be enough condemned as 

a Breach of the meſi ſacred and unalterable Rules of 
uſtice, | | 


That of the Marchioneſs of Exeter, &c. 1 ſhall 
make no Paraphraſe upon it: There is no queſti- 
on but you will agree, and ] muſt admit, Salus 


Populi to be Suprema Lex; but for an Act, not the 
laſt of May, but laſt May was twelve Months, 


the Danger paſſed, the Perſons executed, that 


were concerned in the great Treaſon, and all Dan- 
ger that might have been from that Act gone, 
and no Fear now concerning it; I hope you will 
not uſe the extraordinary Power of the Legiſlative 
to puniſh for that Fact which may be puniſhed by 
the ordinary Rules of Law. 

The Reaſon ſuggeſted in the Bill is, That *tis 
impoſſible to have this Gentleman tried by the 


Rules of the Common Law ; for otherwiſe there 


is none : For you will not waſte your Time ; and 
if the Doctrine that was broached here Yeſterday 
be true, there is no Occaſion to trouble you now; 
tor according to their Doctrine, there is legal Evi- 


dence, and there is no need of a Bill of Attainder 


but taking that for granted, that we muſt do; 
otherwiſe there is no Reaſon for this Bill. Then 
the Bill ſays, That Gacd nan was an Evidence, and 
that he is withdrawn; which T muſt obſerve, is 
neither laid, nor proved to be by the Privity, Con- 
ſent, or Procurement of Sir Jobn Fenwick. IT here 
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1696. 
is no pretence of it in the Bill; no Inſinuation of 
it, nor any Evidence to that Purpoſe. Then ſup- 
poſe Goodman 1s withdrawn, we may preſume you 
will not paſs a Bill to put Sir Zobn Fenwick in a 
worſe Condition than if Goodman was preſent, 
if he had been ready to have ſworn the ſame 
Thing. . | = | 

In caſe you do pals this Bill, you do put Sir John 
Fenwick in a worſe Condition than he would have 
been if Goodman were here: Perhaps it might have 
been reaſonable to have an Act paſſed,. that Good- 
man's Depoſitions ſhould be read at the Trial, if 
Goodman was withdrawn ; but we hope 1t can't be 
a Reaſon to condemn Sir 7h. Fenwick of High 
Treaſon without Trial; for the Conſequence of 
this is (if it were by his Means) that he is puniſh- 
ed greater than the Thing requires. For if Good- 
mam was here, Sir John Fenwick would have had 
his Trial by a Jury, the Benefit of challenges, Ex- 
ceptions to the Array, might have Challenged up- 
on Account of Favour, if any of the Grand-Jury 
had been impanelled, had his legal Exceptions to 
the Teſtimony of the Witneſſes, might have theſe 
Witneſſes examined upon Oath, might give Evi- 


dence upon Oath to it; and all this he is deprived 


of : So that now he is in a worſe Condition, by 
Goodman's Abſence, than if he was preſent. We 
inſiſt upon it therefore, and ſubmit it to you, whe- 
ther any Puniſhment can be impoſed by the Legi- 
Native Power, but only to ſupply that Defect, 
and put the Caſe in the ſame Circumſtances it 
would have been, if ſuch a Miſcarriage had not 
been committed : But this Bill is to condemn him 
to Death upon the Oath of one Witneſs, though 
there was your Act of Parliament laſt Year requires 
two. With ſubmiſſion to their Judgment, it was 
the Law of the Land before that ; and in all Caſes, 
where Trials are per Teſtes; and *ris the Law of 
God, and the Law of the whole World; and no 
Law allows a Man to be condemned but by two 
Witneſſes; and the Reaſon that here one Witneſs 
is admitted, is, becauſe he hath the Benefit of a 
Jury, and Challenges to them, who the Law 
ſuppoſes are privy to the Fact, and therefore are 
to come from the Yicinage, from the Neighbour- 
hood of the Place where the Party 'dwells; and 
for that Reaſon, in Caſes of Felony, where no 
Stature interpoſes, the Law allows but one Wit- 
neſs. Natural Reaſon requires two Wirneſſes in 
caſe of ſo great Crimes, becauſe that one Wit- 


neſs can be no Rule to guide your Judgments z 
one affirms, the other denies, this is equal; and 


Preſumption ought to be on the Side of Innocency, 
rather than otherwiſe ; but we hope, in this Caſe, 
it will not be thought reaſonablc to paſs the Bill 
to condemn Sir Fohn Fenwick tor Treaſon, and to 


condemn him to the baſeſt of Executions, upon 


the Teſtimony, nay, upon the Parole of one Wit- 
nels. And *tisno more than if Goodman had been 
dead, then you would not have done it : If Good- 
man and Porter had both come to this Bar, you 
would not have done it, but have referred him to 
his Trial at the Common Law. Now what is 


there pretended by them to induce you to judge 


the contrary, or at leaſt without ſo much as an 
Allegation in the Bill, that Sir Fobn Fenwick pro- 
cured his withdrawing. I propoſe it to your Con- 
ſideration, Whether there be any Proof that Good- 
man is withdrawn? He was once in Cuſtody, let 
out upon Bail, the Proſecutors approved the Bail, 
he never yet called upon his Recognizance z nay, 
there is not one tittle of Evidence, but that Good- 
: | 
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man may be in the ſame Lodging where he was: 
And then, ſuppoſe when you have paſſed this Bill, 
Goodman ſhould appear again and contradict his 
Teſtimony he has given before; then it may be 
too late for you to do Right to Sir 7obn Fenwick. 
Tis not ſo much as offered that Goodman could not 
be found; they offered a printed Proclamation, 
which I am ſure the King's Serjeant will not allow 
to be any Evidence. Whether it paſſed the Great 
Seal before it was printed, or whether it paſſed it 
at all, non conſtat; for it was not read; they waved 
it. It does not appear Sir Jobn Fenwick conſent- 
ed, or procured Goodman's withdrawing 3 he could 
not procure it, for he was a Priſoner, and ſo not 
likely to effect it, being a Priſoner, eſpecially for 


his Life. 


As for my Lady Fenwick, whether ſhe did fo or 
not, I am ſure you'll be of Opinion, it ought not 
to affect Sir John Fenwick : Suppoſe Clancy a Stran- 
ger to Sir John Fenwick, and in Truth he never ſaw 
him : Or ſuppoſe him a Friend, and he officiouſly 
did what he did; he ought to anſwer for it, and I 
think he hath undergone the Puniſhment the Law 
thought fit to inflict in that Caſe ; *tis his own 
Crime, and by the Rules of Juſtice, no Man's 
Crime ought to tend to the Puniſhment or Misſor- 
tune of another Man: The Act of one Crimi- 
nal, thought to be a Party, or Acquaintance, or 
a Friend of Sir John F:nwick's, ought not to affect 
him, nor no Body but the Actor; tis he that hath 
ſuffered for it. 

And what hath been ſaid in that Matter ought 
not to influence your Judgments ; for *tis not im- 


Probable, but what Clancy told Porter is falſe ; you 


will never allow Hearſay, nor permit your Judg- 
ment to be governed by any Thing but what is 
certain, and hath all the moral Rules of Perſwa- 
ſion. Hearſay was never, by any Law in any 
Court of the World, allowed, nor indeed believed 
in private Converſation. 

As to my Lady Fenwick, there is this further, 
That Huſband and Wife, in reſpect of Crimes, 
are diſtin&t Perſons ; and what one does cannot 
affect the other, no more than ſhe deſerves to be 
executed for what Sir Fobn Fenwick did; and as to 
what Porter ſays concerning it, it only relates to 
himſelf ; it proves no Suggeſtion of the Bill, which 
is, That Goodman is withdrawn, becauſe a Stran- 
ger to Sir John Fenwick, (and it muſt be ſo in Con- 
ſtruction of Law) made an Attempt upon Cap- 
tain Porter; therefore Goodman being withdrawn, 
there was an Attempt upon him, and by the ſame 
Perſon, and by the ſame Means; this is no Evi- 
dence ; it carries no Logick in it, and won't pre- 
vail upon your Judgment. 

We offer another Thing to your Conſideration: 
*T'is ſaid, that one Roe was ſpoke to by a Solicitor 
of Sir John Fenwick's, Whether or no he could ſay 
any Thing to the Diſcredit of Goodman, as to his 
Robbing or Clipping. The aſking of that Que- 
ſtion was lawful z and to deſire him to teſtify it 
was lawful : I muſt agree, to offer too great a Sum 
of Money, may ſubject him to an Information in 


the King's Bench; (but Mr. Attorney knows that 


beſt) but God forbid it ſhould affect Sir John Fen- 
wick ; Mr. Dighton was not his Solicitor at that 
Time, not appointed, nor had any Liberty to come 
to him; belides, it can't be an Evidence, nor 
can't induce you to believe, That the ſame Per- 
ſon was inſtrumental to get away Goodman, be- 
cauſe he aked Roe if he knew Goodman to be 
guilty of thoſe Crimes; for there is no a 
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your Act made againſt correſponding with the 


that he aſked him to perſwade him to withdraw 
himſelf. | 85 

There's another Thing we could offer to you: 
There's no Proof of that, which, upon the firſt 
Reading of this Bill, was aimed at, to be puniſhed 
with greater Pains than the common Law inflicts, 
and that is, the giving of falſe Papers and Accu- 
ſations againſt great Perſons; they have not at- 
tempted any Thing like it; ſo that That is to be 
taken as if there was no ſuch Thing. Neither 1s 
there any Proof of protracting his Trial, by any 
Promiſes of Confeſſion or Diſcovery 3; they open- 
ed it, but did not attempt the Proof of it, but 
waved it. | 

But take it to be ſo ; I hope you will not paſs an 
Act to attaint a Man for making a falſe Accuſa- 
tion, which only incurs an Action of Scandalum 
Magnatuim, or Fine and Impriſonment upon an In- 
dictment; and, I hope, you'll not condemn him 
to a greater Puniſhment, when, at the Time he 
did it, he had no Notice of that Puniſhment. 
Deſignof the Law, is to influence Men by Fear of 
Penalty ; and how can that be, when Penalties are 
not known at the Time the Fact was committed? 
I ſpeak with Submiſſion {till ; it ſeems not juſt, 
that I ſhould forbear with ſo much Caution, from 
an Action that expoſes me to the Penalty of 20/. 
as from an Action for which the Law ſays, I ſhall 
forfeit my Life : Now, Sir, in this Caſe it might 
be expected that he ſhould incur the Penalty of 
Fine, Pillory, and Impriſonment; but not that he 
could incur the Penalty of Death. 

Then, Sir, as the to protracting of his Trial by 
ſuch Promiſes of Confeſſion. Certainly the put- 
ting off his Trial, in it ſelf, is ſo far from being 
a Crime, that it can't be thought but lawful : *tis 


every Man's Duty, upon the Principle of Self-pre- 


ſervation ; and it was at the Liberty of the Go- 
vernment and Miniſters, to do as they thought fit 
In it. 

In the next Place we do inſiſt, That there is no 
Treaſon alledged nor proved in this Caſe : There 
is no Pretence of Truth nor Charge, in reſpect of 
the Aſſaſſination ; nor of buying of Arms or Hor- 
ſes, though mentioned in the Indictment : And if 
Sir John Fenwick had been to have been tried upon 


this Indictment, and they had had both theſe Wit- 


neſſes there, all that could have been proved, muſt 
be of the Conſult; as to the reſt, he muſt have 
been found not guilty : And I believe *tis moſt 
_ notorious, that the whole Company there, could 

not have raiſed what was talked of. Now as to 
this ſingle Act, it hath been ſaid, that a Conſpi- 
racy tolevy War is not Treaſon : My Lord Ruſſel 
was attainted for it, and that Attainder was rever- 
ſed upon this very Account, and the Act declares 
the Reaſon of it, he being deny'd his lawful Chal- 
lenges, and by ſtrained Conſtruction of T reaſons, 
he was unlawfully convicted of Treaſon. Now the 
Overt-Act in the Indictment was this, That my 
Lord R#/jz!, and others, did conſult and conſpire 
to ſeize the King's Guards : The Proof of it went 


further, That they ſent Sir Thomas Armſtrong to 


view them and ſeize them: But then the Queſtion 
is, Whether the Conſulting to ſend a Man to in- 
vite foreign Forces, is any more than a Conſult to 
ſeize the King's Guards? We ſay each are levy- 
ing of War, and *tis not within the Clauſe of ad- 
hering to the King's Enemies; for they muſt be 
either preſent aiding and abetting of them, or ſend- 
ing them Money, Arms, and Ammunition, and 
the like; and I think, for that, I may appeal to 


— 


The. 


King's Enemies; which, I ſuppoſe, if the Law 
before was otherwiſe, it needed not to have been 


made. Now here is only a Conſult and Agreement 


to do this Act. ü | 

It hath been queſtioned, Whether Scribere eſe 
agere. But here it is only mittere ; nay, it is not 
ſo much, *tis only agreare miltere; fix Men had be- 
tween them a little private Diſcourſe, and at laſt 
one of them did agree to ſend Charnoc to France: 
The Queſtion is, Whether the Law of the Land 
will warrant this to be Treaſon? And if not, then 
you mult not paſs this Act upon ſuch a ſingle Point. 
Dr. Story's Caſe is deny'd to be Law; this Caſe 
is no more than that in my Lord Dyer, for wri- 
ting a Letter to invite the Span; King to invade 
England ; and it was a Time of great Fear of them, 


as it is of the French King now; and he was attaint- 


eq upon that, but that Judgment hath been que- 
{tioned and deny'd to be Law. My Lord Hates 
exprefly, in his Pleas of the Crown, ſays, That a 
Conſpiracy to levy War, is not an Overt-Act of 


the King's Death; and that attempting to levy 


War, is not Treaſon. Now the Sorts of Trea— 
ſons are theſe Three; compaſſing the King's 
Death, levying War, or adhering to the King's 


Enemies. Now for compaſling or agreeing to le- 


vy War, to apply that to be an Overt-Act of com- 
paſſing the King's Death, hath been always com- 
plained of as a Strain of the Law. | 

Upon theſe Reaſons, we think this would not 
have been an Act of compaſſing the King's Death, 


as laid in the Indictment; and then if it be but a 


* Whether it be or no? We hope you 
will not proceed in your Legiſlative, eſpecially 
when he 1s deprived of the Advantage of inſiſting 
on this at his Trial at common Law: Witneſſes 
are there upon their Oaths ; he might have had a 
Challenge to the Jury ; he might move in Arreſt 
of Judgment. Now the Queſtion is, Whether 
you will pronounce Senterice of Death upon him 


for High Treaſon, upon one ſingle Act, a Year 


and a half ago, juſt after the Act of Parliament 


for regulating Trials in Caſes of High Treaſon ; 


and if we had had a Trial at Law, we ſhould have 
canvaſed theſe Things, if we had Witneſſes upon 
their Oaths; for the Pardon reached the 29th of 
April, they could ſwear no new Diſcourſe but juſt 
in May; and now they ſay it was in the Middle of 
May ; if it had been before, the King's Grace 
would have exempted Sir John Fenwick from Pu- 
niſhment ; and theſe Things we ſhould have had 
oo of, if we had had the Liberty of a 
rial, 

There's another Conſideration : Sir John Fenwick 
hath pleaded, and hath ſo pleaded to Iſſue, and 
Iſſue is joined, and a Venire Facias is awarded. Now 
we ſubmit it to you, whether you will think fit to 
take it out of the Hands of the common Law, 
when there is no extraordinary Neceſſity ? And 
the Conſideration we have to offer to you, if you 
do not caſt out this Bill, if we ſhould have the 
good Fortune, as we hope for in another Place, 
Sir Jobn Fenwick ſtands ſtill liable, and muſt ſub- 
mit to his Trial, if the King's Counſel think fit 
to proſecute him, and we think it hard to undergo 
our Cenſure, to be condemned in this Place; and 
if (perhaps) he be acquitted here, to undergo the 
like Danger in another, and then to be tried in a 
Third: And for theſe Reaſons, we hope, you will 
reject this Bill. | 


Mr. 
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Mr. Serj. Gould. May it pleaſe you, Mr. Speaker, 


] have hearkened to what theſe Gentlemen have 


' objected, and could not be aware of all they have 


ſaid. They have enlarged upon ſeveral Topicks ; 
I ſhall recollect them as well as I can, and anſwer 
them in the Method they have taken. I never did 
think, that the Parliament would take Things out 
of the ordinary Courſe of Juſtice, nor attaint any 


of Treaſon, unleſs in Caſes extraordinary; and 


theſe Gentlemen have agreed, That in Caſes ex- 
traordinary they have done it. They likewiſe 
have agreed, and Sir Bartholomew Shower has told 
you, That there are ſome Treaſons, by the Sta- 
tute of 25 Edw. III. reſerved by that Act, to be 
declared by Parliament. Sir Thomas Powys ſays, 


This is taken out of the ordinary Courſe of Ju- 


ice: So ſays Sir Bartholomew Shower ;, ſays he, 
Here is an Indictment before you, the Party hath 


| pleaded not Guilty 3 and they ſay he may be tried 
in the ordinary Courſe of the Law; and therefore 


they look upon it as improper to bring it here. 
The Gentlemen are miſtaken very much, to 
think that I did ſay, That the Examination that TI 
ſaid was Evidence here, would be allowed below. 
If I had thought ſo, I ſhould have thought at the 
ſame Time, this Houſe would not have meddled 
with it: But I do diſagree with them in this; and 
take it, That where a Caſe is extraordinary, you 
will come and meddle with the Matter. Here 
is an abominable Treaſon, that is agreed on all 
Hands. Here is Plot upon Plot ; here hath been 
a Plot now to take away the King's Evidence; 
there was two Witneſſes in the beginning, , and *tis 
very plain that one of them is not here; for that 
here was a Proclamation produced, and I did look 
upon that Matter as taken for granted, That Good- 
man was withdrawn, and for that Matter they may 
be eaſily ſatisfied. They ſay, we have not proved 
the Suggeſtions of the Bill; but we think we have: 
For firſt of all, Captain Porter hath here ſworn it 
expreſly ; it is not a Thing of looſe, bare talk- 
ing, but he hath proved a deliberate and formed 
Conſpiracy ; he hath proved, that it was actually 
agreed upon, a firſt, and at a ſecond Time; and 
that Charnock was ſent in order to the Execution of 
it : And what was it for ? It was plainly to depoſe 
the King. He tells you, for that Purpoſe, they 
had fired 8000 Foot, 1000 Horſe, and 1000 
Dragoons from the French King; and theſe Gentle- 


men agreed to join them. Now, can there be a 


greater Evidence of depoſing the King, and con- 
ſequently of imagining his Death? *Tis an Evi- 
dence of the Imagination of the Death of the King, 
as well as of the Rebellion; it: being ſo in the ne- 
ceſſary Confequence of it. Now, I think, he hath 
fully proved that. Then we offer to you, how 


far you will allow of this Examination: Why? 


Becauſe upon a ſecond Contrivance here is a Wit- 
neſs withdrawn; and can we give you greater Evi- 
dence of that than we have given? We have pro- 
ved that there was tampering, let the Thing run 
as far as it will, Captain Porter was dealt with, 
had 3oo Guineas in Hand, and 300 more he was 
to have remitted to him; and was to have 3oo l. 
a Year, whereof Sir John Fenwick was to pay one. 
It does follow after, that he is withdrawn; we 
muſt leave it to this honourable Houſe, what 
Conſtruction you will make of that; Whether 
here is not a ſecond Plot ? | 
Now this Matter is brought before this honour- 


able Houſe, we have gone fo far in it, as to pro- 


duce Goodman's Examination that was taken before 
Fol. Y. | 


upon a Bill of Attainder for High Treaſon: _ 
a Juſtice of Peace: We have ſhewed you the Evi- 
dence that he hath given upon a former Trial; 


8g 


and now he is gone, {ure no Body but muſt juſtly 


infer, 'tis by Sir John Fenwick's Means: So that 


here they have taken away the Evidence that is 
neceſſary in the ordinary Courſe of Proceedings. 
In ſuch an extraordinary Caſe I think it hath been 
uſual for the Parliament to interpoſe: Therefore, 
what they pretended, under Favour, that this 
ſhould not be Evidence, is all taken off. For no 
we are in Parliament, you will make uſe of ſuch 
Informations as can give you any Light into the 
Matter, and may obviate and cure the Diſtemper 
that is upon us; and you are Judges of your own 
Methods, and how far Sir John Fenwick hath been 
concerned upon the Inſtances we have given you, 
that is in your Judgments. As for what Sir Tho- 
mas Powys tells you; ſays he, This Power hath 
not been executed by Parliaments very frequently, 
but it hath generally been done where Perſons are 
withdrawn from Juſtice, and can't be come at in 
the ordinary Courſe. Why, we are in the like 
Caſe; if ſo be we can't come at Juſtice in the ordi- 
nary Courſe, and that by our Evidence having 
been tampered with, and drawn away; then, 
Sir, under Favour, by their own Arguments, tis 
Proper to come before this honourable Houſe; ſo 
that notwithſtanding what hatli been ſaid, we do 
think we have given you Evidence. © 

And as for what they ſaid, That we have not 
given any Account that Sir John Fenwick, by giving 
Aſſurance of his Confeſſion, Had 


v 


protracted Hs 


Trial; for that I did apply myſelf, That Mr. Ver. 


non might give you an Account of it: So that upon 
the whole Matter, we muſt leave it to your Con- 
ſideration, and Hope we have given you gd Sa- 
tisfaction, that there hath been a great Plot againſt 
the Government; and there was no Evidence of 
any other Matter before the Judges, and they al- 
lowed it to be High Treaſon. Here is the ſame 
Evidence, only we have not one of them viva voce. 
Mr. Serj. Lovel. Mr. Speaker, I ſhall not trou- 
ble you nor the Houſe very long; but I humbly 
hope, with a little Pains, to fatisfy the Houſe, 
that moſt that hath been ſaid on the other Side, is 
not much to the Purpoſe. Sir, I will confider, 
with the Leave of this Houſe, what the Common 


Law was before 25 Edv. III. and how the Law 


does now ſtand; and draw ſome Conſequences 
from thence, and the Neceſſity of this Caſe. 


The Statute of 25 Edw. III. I muſt obſerve it, 


is not an enacting Law, it is only a Law declara- 
tory; for all thoſe particular Inſtances of Treaſons 
that are mentioned there, were Treaſons before 
that Law was made; and fo, by the Preamble of 
it, plainly appears: But the Judges had a greater 
Liberty upon conſtructive Freaſons, and upon ac- 
cumulative Treaſons; and that was left roo much 
at the Diſcretion and Liberty of the Judges be- 
low, and the executive Power of the Law. Then 
that Statute comes and reſtrains the Judges in that 
Point; and ſays, That they ſhall not give Judg- 
ment in any Caſes of Treaſon, but only in theſe 


Caſes particularly mentioned there: And that 


Statute ſays, That if any other Matter which ſhall 


be thought Treaſon, ſhould come before them, 


they ſhall not proceed to Judgment, but acquaint 
the King in Parliament with it. I only make uſe 


of it, to prove how Treaſons ſtood before that 
Act, and how it comes to be altered from the 
Common Law: And IT am ſure it is not to be 
denied, but that one Witneſs was ſufficient N the 

om- 
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Common Law: But then comes 1 Edi. VI. c. 12. 
and that, for the Security of the Subject, does or- 
dain, That in Caſes of High Treaſon there ſhall 
be two Witneſſes of the Fact: But that Statute 
does not alter, but was made for the more Securi- 
ty of the Subject in Point of Proof. But in that 
Statute of 1 Edv. VI. c. 12. that does provide there 
ſhall be two Witneſſes in Caſes of High Treaſon, 
there is an Exception of Treaſon for counterfeiting 
and forging of the Coin; and that is the Reaſon 
that the Law is taken now, that though there 
muſt be two Witneſſes in the Caſes of other Trea- 
ſons, yet in the Caſe of Coining, there needs bur 
one. The Offence or Crime is never the greater, 
becauſe there are to be two Witneſſes to prove it. 
In this Caſe that is here before you, we come to 
defire your Help, becauſe one of the Witneſſes is 
by Art and fraudulent Means withdrawn : Does 
that purge the Crime at all, or leſſen it? No Man 
will ſay the Crime is leſs, but it does prevent a re- 
oular Trial before the Courts below ; and that 1s 
the Reaſon why we did come here; and we hope 
this Defect ſhall be ſupplied by a ſpecial Law: Bur, 
ſay they, *tis very hard a Law ſhould be made ex 
Poſt fatto to take away a Man's Life. It would be 
very hard, if the Caſe was as they have ſtated it, 
to make a Crime ex poſt facto, that was not ſo be- 
fore: But I do not take it to be hard for a Law to 
be made to repeal another, to make a Matter tri- 
able that was not triable before. | 

Suppoſe a Law ſhould be made, That all Trea- 
ſons from and after ſuch a Time, ſuppoſe from a 
Time before the Fact is here ſuppoſed to be com- 
mitted, as May was twelve Months, ſhould be 
triable as at the Common Law; no doubt the 
Parliament may repeal a Law in part, or in all. 
No Man can ſay but Sir John Fenwick might be 
tried at the Common Law by one Witneſs, be- 
fore the Statute of 1 Edw. VI. ſo that I do obſerve, 

and humbly ſubmit it to you, That this Law, by 
the Act, is not changed as to the Crime; the 
Erime is as it was before, it is only changed as to 
the Number of Witneſſes. The Inſtances that 
have been obſerved on the other Side, with humble 
Submiſſion, I think, do not reach our Caſe. We 


do not inſiſt that there are two legal Witneſſes ;, 


we do confeſs the Information that hath been 
read is not a legal Proof; but this Houſe, in their 
legiſlative Capacity, is not to be confined to the 
Evidence that a Jury muſt have below. This 
Houſe may take what Ways and Methods they 
pleaſe to ſatisfy themſelves. Say they, Here is 
the Life of a Gentleman that is concerned. I 
know all good Men will-be tender of the Life of a 
Man; but here is the Life of the King, and the 
Safery of the Kingdom, the Peace and Safety of 
us all, that is concerned in the ſame Caſe; and 
let them put theſe Things into the Balance, and 
conſider which ought to weigh moſt. 

You have a Record before you of the Convicti- 
on of Peter Cook, who was indicted by the ſame 
Witneſs. _ | 

A learned Gentleman, that is of Counſel for 
the Priſoner at the Bar, did make the ſame Ob- 
jections, as are made now, at the Old Baily; (it 
may be there are ſome other Particulars now) 
and after all the Debates and Arguments that 
could be uſed at that Time, it was unanimouſly 
reſolved, That the Crime was High Treaſon : 
And if it was High Treaſon in Peter Cook, tis no 
leſs in Sir Jobn Fomwick, who was preſent at the 
ſame Time, and engaged in the ſame Buſineſs: 


For what was a Crime in one, was the ſame in 
Dorn": | 

I think *tis too diminutive an Expreſſion, to 
ſay, This was nothing but a little Twittle Twattle. 
They did there meet upon a ſolemn Conſultation z 
and not only once, but they did meet a ſecond 
Time ; and what was it to do? It was to invite a 
foreign Power to invade this Land, and to make 
War with the King and Kingdom ; and they did 
promiſe, and ſolemnly ingage to aſſiſt them with 
armed Forces ; and it was proved, That they did 
agree with Charnock to go into France; and Char- 
nock was not willing to go the firſt Time he was 
deſired, till he found they were ſtanch and ſteady 
in their Reſolutions ; and upon a ſecond Meeting, 
they were all found ſo, and then he would go: I 
think that is an Overt-Act of Treaſon, if there 
be any. And when he came back, he ſaid, he had 


been in France, and brought an Anſwer to the 


Meſſage he went about: This is all now laid be- 
fore you. But, ſay they, this is an extraordinary 
Caſe: I do agree it; but becauſe it is an extraor- 
dinary Caſe, and for the Safety of the King and 
Kingdom, it is fit there ſhould be an extraordi- 
nary Remedy. | 
They aſk, What Miſchief it would be if this 
Gentleman ſhould be left to the ordinary Courſe 
of Law? It hath been the Wiſdom of all Ages to 
make a Law, to puniſh ſuch as by their Artifice 
would evade the Law. Here is this Gentleman, 
as we ſay, guilty of High Treaſon ; but that we 
ſubmit to you. | 
This Gentleman was in the Proſecution of the 
Law, and might have been tried in the regular 
Way, and had the Witneſſes upon their Oaths; (the 
Grand Jury have found Billa Vera upon their 
Oaths 3) but we muſt appeal to a worthy Member 
of the Houſe (who becauſe he was a Member we 
did not call upon him) to give you an Account 
how he did delay and protra& his Trial; and 
now they know he can't be tried at all, they 


pretend he is willing to be tried: And becauſe 


he car''t be tried, they would have it as an Ar- 
gument that he ſhould not be puniſhed by any 
other Means. 3 | | 
Sir, if ſo notorious a Crime as this is, ſhould be 
committed againſt the Body of a Nation, and go 
unpuniſhed, either in the common Courſe, or by 
ſome extraordinary Methods, the Nation would 
be in a doubtful and dangerous Caſe. | 
When this Houſe hath paſſed their Judgments 
in this Matter, it will go to another Place, where 
it will have another Examination; and it will have 
that regular Conſideration that all other Acts 
have. We are in an extraordinary Caſe, and do 
think, That this extraordinary Caſe does deſerve 
an extraordinary Puniſhment. | | 
Sir Barth. Shower. I beg Pardon but for one 
Word: No Maf does abhor ſuch Conſults more 
than my ſelf; but I do not think, that Diſcourſes 
are ſuch an Overt-A& of High Treaſon, as de- 
ſerves the Puniſhment of Death. 


Sir John Fenwick and the Counſel withdrew. And 
being withdrawn. ; 


Admiral Ruſſe]. I think this may be a proper 
Time to aſk Queſtions: If ſo, I think _ 
my felt enough concerned to trouble 


l 4 Meaning Fen- 
you with one or two. I think in the wick's Infor- 
Paper that hath been read, I am mtiors. 


mentioned twice, Theſe are the 


Que- 
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ueſtions I deſire to have aſked, What Proof he 
hath of this? Whether ever he ſaw— . And, 
what Proof he has that I ſent Captain Lloyd over, 
and that I gave him a Liſt of the Ships? And 
that I ſaid, we could not fit out thirty Ships in 
May? And whether or no, ſince this Revolution, 
he hath had any Converſation with me:? 

Colonel Crawford. What that honourable Perſon 
ſays calls me up; my Name is mentioned in Sir 
Fobn Fenwick's Paper; I deſire you would aſk him, 
Why he mentioned me in his Paper, as he hath 
done ? And that you would require him to make 
Proof of what he ſays in relation to me. | 

Colonel Godfrey. I deſire ſome Queſtions may 
be aſked him in relation to a noble Lord, my 
Lord Marlborough : If he be guilty, I would have 
ir known, and I would as willingly have it known 
if he be innocent, as I believe it will ſo appear. I 
would have him aſked, Whether, ſince the Begin- 
ning of this War, or from the Time of this King's 
Landing, Sir John Fenwick did ever ſpeak to him, 
in publick or private? Or ever did write to him, 
or receive any Meſſage by Word of Mouth, or 
Letter, from my Lord Marlborough? He lays, 
That ſome Service he had promited King James, 
inclined him to promiſe him his Pardon: I would 
know what that Service was? And in relation to 
his ſending Lloyd into France, Whether he can, by 
any Body elſe, make that appear? 

Colonel Crawford. That Gentleman hath put 
me in mind of one ſhort Queſtion; Whether ever 
he converſed or ſpake with me in his Life? 
Mir. Bridges. Whether Sir John Fenwick hath any 
Body but himſelf, to ſupport the Hearſay he hath 
given an Account of? And I deſire a Queſtion may 
be asked him on behalf of the Duke of Shrewsbury z 
What Proof he has that the Duke of | Shrewsbury 
came into the Office of Secretary of State again, 
by the Operation and Conſent of King James? 

Mr. Vernon. I deſire a Queſtion: may be aſked 
previous to that, becauſe *tis ſo in Time; How 
he knows that noble Lord was in Treaty with 
King James, before he went out of the Secretary's 
Office, when he firſt came there? 1 5 
Colonel Granvil. I defire he may be aſked, What 


Proof he can give, that my Lord Bath was to be- 


tray Plymouth into the Hands of King Fames, or 
the King of France; and whatever elſe my Father 
is accuſed of in that Paper? | 
Mr. Harley. I humbly propoſe it to you for the 
Method of your Proceedings, ſince you take this 
Method, Whether it will ſave you Time for you 
to look upon that Paper, and aſk him as to the 
ſeveral Parts of it, what Proof he can make 
of it, Fs | | 
0 Mr. How, I do not oppoſe Sir John 
 Fenwick's being examined to this Pa- 
per; but it might have been more to 
your Credit, if you had examined 
him before your Vote: But here 
are a great many Gentlemen riſe, 
to aſk a Man to that which he does not pre- 
tend to any Proof of. The beſt Way for ſaving 
Tow Time 1s, I conceive, to have. the ſeveral 
arts of the Paper that does concern theſe Gentle- 
men read to him; and to aſk him upon what 
Grounds he gave the King that Information. This 
will lead him into all that he knows of the 
Matter. | 818714 . 
Mr. Boſcawen. I am not againſt the Queſtion 
that is propoſed laſt ; but you may aſk him that 
at mw But there is a noble Lord that is reflect- 
| o. V. 


A Vote made 
a little before, 
by which that 
Paper wa, 
condemned. 


Poſt of Truſt, and 1 in it. 
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ed on in that Paper, and that is my Lord God 
phin ; I deſire you would pleaſe to aſk the ſame 
Queſtions as to him. | 

Lord Coningſby. IT did intend to take care of my 
Lord Godolphin 3 there is a hard Reflection upon 
that noble Perſon ; but, under favour, you muſt, 
I think, let him know you have ſuch a Paper; and 
then aſk him in general, What Proof he has to 
the Particulars of that Paper? And then you will 
do Injuſtice to no body. 

Mr. Norris. There have been ſeveral Queſtions 
moved by ſeveral worthy Members; and, | think, 
the Queſtions ought to be aſked :- But, I think, 
there is one previous Queſtion to all theſe ; and 
that is, when you tell him that you have ſuch a 
Paper, I think the firſt Queſtion ſhould be, Whe- 
ther ever he delivered thoſe Papers to the King ? 

Sir R. Delaval. I find J am named in that Paper 
that Sir ohn Fenwick hath given; 1 deſire that 
Part that relates to me may be read to him; and 
that he may give a Reaſon why he hath ſaid ſo of 
me and Mr. Killigreto. | 

Lord Walden. There is another mentioned, and 


that is Commiſſary Crawford ; I deſire he may be 


aſked, What Proof he hath, that he gave Mr.— 
a Liſt of the Army ? 
Mr. Chanc. of the Exchequer. I can't blame Gen- 
tlemen for aſking Queſtions that concern them or 
their Friends: Some are for reading of it to him, 
I am againſt that: But yet J would have you to 
enquire into this Paper. And being you intended 
to do it, it might have been as well enquired into 
before Mr. Dighton came laſt to him. I think you 
may put your ſelf into an eaſy Method, and avoid 
all leading Queſtions; and aſk him upon every 
Name in that Papor, as you come to it, What he 
knows of that Gentleman? And aſk him no other 
Queſtion: i 120i 7 6 bee 
Mr. Smith. I was ſtanding; up to the ſame Pur- 
poſe: I would not have you to put Words into his 
Mouth, nor let him know by any Queſtion what 
Anſwer he is to make. 7 | 
Mr. Speaker,” Gentlemen, I am willing to do 
you any Service I can : but here are long Informa- 
tions, and I never read them, nor know the Con- 
tents of them, but as they were read at the Table. 
Mr. Ai. Gen. I think the Method lately pro- 
poſed will ſave you a great deal of Time, and is 
proper for the Diſcovery of the Truth; that you 
will name the Perſons to him in order as they 


are in the Paper, and aſk him in general, What 


he knows of thoſe Perſons? But when you call 
him in, I am not for aſking him to the particular 
Things he hath ſaid i them in that Paper; 
becauſe that Paper, though it is under his on 
Hand, is not his own ; and if he knew it then, 
he knows it ſtill. | | 
Colonel Mordaunt. I won't pretend to propoſe 
any Thing, only for the Shortning of your Time : 
If after you have informed him there is ſuch a Pa- 
per, that you ſhould aſk him, Whether he will 
own it? And then, What Sort of Proof he will 
bring to prove it? You will find he will either tell 
you, he will adviſe with Counſel, or whether he 
will give any Anſwer at all. | | 
Lord Cuiis. J have only one Queſtion to be aſked 
Sir Jobn Fenwick; tis not a Queſtion that relates 
to any Perſon named in that Paper. I think there 
is no one Perſon that he hath named, but is emi- 
nently known or believed to be in the Intereſt of 


this Government; and none but what are in ſome 
Then, I 


think 
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think it highly neceſſary to know, How it comes 
to paſs that he hath had ſo much Converſation 
with Perſons of that Character, and none with 
thoſe People that he hath been ſeen daily to con- 
verſe with? And if he hath, Why he hath not 
diſcovered them, as he hath done the reſt? 
Mr. Speaker. Is it your Pleaſure I inform him 
we have the Informations ? | 
Mr. Palmer. If I am not miſtaken, when you 
firſt called Sir Joby Fenwick before you, he referred 
himſelf to what he had informed the King ; and 
referred himſelf to that Paper, as often as you 
aſked him any Queſtions. And if you aſk him 
general Queſtions, I preſume he will give you the 
ſame Anſwer : Therefore, I think, it may be pro- 
per to aſk him, Whether this is the Paper that he 
delivered in, or not? Or otherwiſe, I doubt, he 
will tell you, He knows nothing but what is in 
that Paper. Now, if he refers to that Paper, you 
may aſk him, if he knows it again, if it be ſhewed 
to him ? 5 
Mr. Sloane. What this Gentleman has faid, has 
partly interrupted what I was going to offer; but 
as to what he ſays, That when he was here before, 
he referred to his Confeſſion delivered in to the 
King; we did not tell him we knew of that: But 


S ? 
he pur it further, That he was not bound to ac- 


bl 


cuſe himſelf, and that what he ſaid might be gi- 


ven in Evidence againſt him; and ſo far he was in 
the Right. For it he knew of any Body that was 
concerned in a Conſpiracy againſt. the Govern- 
ment, that was Miſpriſion of Treaſon at leaſt in 
him. I don't queſtion but it was a very miſchie- 
vous Contrivance; but if he ſhould confeſs it, with-. 
out ſome Affurance of being indemnified, he 
proves himſelf to be guilty of it. I 
Mr. Vice Chamberlain. You are now upon the 
Method of your Proceedings. There is great Su- 
ſpicion whether this Paper be Sir John Fenwitk's 
own or no. If you will tell Sir John Fenwick, that 
in the Paper in your Hand he hath laid Things to 
the Charge of Perſons of Truſt, whom this Houſe 
hath a good Opinion of; and that this Houſe de- 
ſires to know, What Ground he hath for it? If he 
does not think fit to give you an Account of it, 
there is an End of your Enquiry. 0 22113 
Mr. James Mountague. The Houſe ſeems to 
agree, that they will have Sir Jobn Fenwick ſent 
for in: I ſuppoſe you will not have the Counſel, 
nor Solicitor by; and when he withdraws, I deſire 
he may be kept private, from his Counſel and So- 
Heunon. 1 1 | 0 cz] 211 
Lord Cutis. By Sir Fobn Fenwick's Behaviour, 
when he firſt appeared at the Bar, and by what he 
ſaid then, I believe Sir Fohn Fenwick:did tell you 
to this Senſe, That he had Aſſurance from a noble 
Perſon, that what he then ſaid, . ſhould not riſe 
againſt him in Judgment; and I think he was 
told, If he dealt ingenuouſly, he might expect 
Favour, or to that Effect. I do, for the ſaving 
of Time, mention it to you, to conſider how far 
the Houſe may give him Security, that what he 
here ſays ſhall not riſe up in Judgment againſt 
him; and that if he dealt ingenuouſly he might 
expect ſome Favour from this Houſe. live 
Mr. Harley. Lou are upon the niceſt Thing, in 
its Nature, that poſſibly can come before you. I 
think before you call him in, it ought to be un- 
derſtood that the Queſtions be very plain. | 
Mr. Manley. I think you have been well move 
from the other Side, That we ſnould not read this 
Paper to Sir John Femwick:: And Jam of that Opi- 
» Þ I 


nion from this Conſideration, beſides what hath 
been mentioned : We are here in a Judicial Capa- 
city as well as a Legiſlative z and this Paper I take 
to be an Examination made upon Sir John Fenwick ; 
and as my Memory ſerves me, ſome Things he 
ſpeaks of as Matters of Fact, which he does poſi- 
tively aſſert; which being contained in the ſame 
Paper with other Matters of Hearſay, if you 
ſhould read that Paper to him, and aſk him a 
Queſtion, Whether that be his Paper? Thar, I 
doubt, will be contrary to the Rules of Law : For 
it will be aſking, Whether this Information againſt 
himſelf be true or falſe? And I think it does nor 
become the Dignity and Honour of this great Aſ- 
ſembly, to aſk him any Queſtions that may make 
him accuſe himſelf. „ 

Mr. Jernon. I would obſerve to you, that he 
has not conſidered theſe two Papers: The firſt of 
theſe Papers I think the Bill refers to, and that is 


under Sir Fohn Fenwick's Hand: and there he does 


charge nothing at all upon himſelf, but it is an Ac> 
cufation upon the Perſons named. In the firſt Pa- 
per he does ſay, There was a ſelect Number to 
manage the Affairs of King James, and 
was ſent over, but they are not named; and af- 
terwards he went about to explain it in the ſe- 
cond ; and the Bill referring only to the firſt, I 
ſuppoſe you will confine your ſelves only to the 
firſt Paper. 15332 2 | 

Mr. Chancellor of the Exchequer. T would think of 
ſome Way to reconcile theſe Things you are go- 


ing upon: For though Gentlemen are in the Right 


to preſs for theſe Queſtions ; yet I do not think it 
the Buſineſs before you. Therefore I think you 
ſhould acquaiat Sir John Fenwick, that this Paper 
bath been preſented to you, which this Houſe hath 
thought falſe and ſcandalous: But before he goes 


away, this Houſe has a Mind to hear what he 
would ſay to it; and let him ſay what he would 


upon that, then you would not lead him by any 


Queſtion. ': The firſt Perſon that is named I have 


a great Reſpect for, and am as willing he ſhould 
be vindicated as any. The firſt Queſtion that you 
aſk him is, What he knows of my Lord Godol- 
pbin'? But that you ſhould literally aſk him Que- 
ſtions, as the Paper ſtares it, I don't think it pro- 
per for this Aſſembly to aſk; for there are Facts 
beyond the Act of Indemnity, many of them. Af- 
ter you have done with the Paper, I have ſome 
Queſtions to aſk him: I take theſe Matters to be 
falſe 3 but I ſhall have ſome Queſtions to aſk him 
which I believe will prove true. ' Tet 
Mr. Bridges. Before you call in Sir Fohn Fenwick, 
I would:offer one Thing to your Conſideration; I 
think that Paper you are upon is written with 
Sir 7ohn Fexwick's own Hand. Why may it not 
be fit for you to aſk Sir Jahn Fenwick, if that be his 
Hand ? F350 5% n I inc: 5 | 7 ; 
Members. No, no. , 


x 


Mr. Speaker. Is it your Pleaſure that Sir John 


1 
- 


Fenwick be called in ? 
| | [Which Rueſftion being gut, it paſſed in the Air. 


mattive. 


Counſel. 


Mr. Speaker. Sir Fobn Fenwick, this Houſe does 
underſtand that you have given in Informations 
againſt ſeveral Perſons of great Quality, that have 
been in the Government; and they do expect 
from you, that you ſhould deal clearly and can- 
didly with them, and give them an Account of 

| | „ .40 Y What 


And be was brought in without bis 
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what you know in relation to thoſe Perſons. I 
am commanded, in the firſt Place, to ask you, 
What you know of my Lord Godolphin, in rela- 
tion to this Matter ? | 

Sir John Fenwick, I am under a double Proſe- 
cution for my Life: Iknow not but what I ſay 
may turn to my own Prejudice: I hope the Houſe 
will not think it Obſtinacy in me; and ſince this 
Houſe have done me the Favour to hear me by 
my Counſel, I hope they will pleaſe to conſider 
what they have ſaid. DT 

Mr. Speaker. No doubt the Houſe will conſider 


what you have ſaid by your Counſel, that is, in 
reference to your own Defence ; but they do ex- 


pect from you, as I told you before, That you do 


deal candidly with them in what you know of this 
Matter. . 

Sir John Fenwick. Sir, J am under Proſecution 
for my Life; and, I hope, the Houſe will pleaſe 
to conſider, That I know not what Inconveniency 
may come upon me by it; and, I hope, the Houſe 
will excuſe me, for I do it not out of Obſtinacy, 
but for my own Preſervation. 

Mr. Speaker. You would dowell to adviſe your 
ſelf well in this Matter; *tis of great Concern- 
ment; the Favour of this Houſe, if you deſerve 
it, may be of great kindneſs to you. 1 have only 
in Command to tell you, what the Houſe expect, 
and you are to conſider how to anſwer it. | 

Sir John Fenwick, I hope the Houſe will not put 
me upon any thing that may hurt my ſelf: I 
ſhould bo ſorry to incur the Diſpleaſure of this 
Houſe, but I hope they will confider my Con- 


dition; and I am ſure the Juſtice and Honour of 


the Houſe is ſuch, That they will not preſs'any 


Man to do any Thing that may hurt himſelf. 


r. Sir, if you pleaſe to withdraw. 
9 Liz Hoe Yea! 


Mr. Speats 
Accordingly Sir Jobn Fenwick withdrew. 3 
Lord Cutts. I would humbly propoſe ſomething 


to you to fave your Time, and remove this Incon- 


veniency. The Houſe have heard what Sir John 
Fenwick ſays; I can't but ſay, that in Matters of 
Blood we can't be too tender; but that I would 
propoſe to you, if this Houſe approve of it, is 
this 3 Suppoſe you wave the whole Matter to the 


Taft Moment of paſſing your Bill, and chen Fſhall 


have ſomething more to ſay to you in the Mat- 
ter. | "ROO BY 

Mr. Clerk, Now I think it very proper for you 
to proceed in your legiſlative Capacity. I am 
gladthe Houſe have taken ſo much Pains in the 
Examination of the Matter; and it is no ſmall 
Satisfaction to me, That the Gentleman was 
brought to the Bar upon this Enquiry; very 
probable, another Time may induce him more 
to comply than he does at preſent; though, if 
I may ſpeak my Opinion, there is little hope 
of the Gentleman's anſwering your Expectation 
here : And I think the firſt thing you are to 
do now, is to read your Bill. Nr | 

Mr. Puliney. One of the Allegations of the Bill 
1s, That his Trial was put off upon ſeveral repea- 
ted Pretences of making a Confeſſion. The Coun- 
ſel for the Priſoner took Notice, That that Alle- 
gation was not proved: The Counſel for the Bill 
told you, Fhey muſt refer to a worthy Member of 
this Houſe, who could prove it; the worthy 
Member is Mr. Vernon. ] ſuppoſe, before you en- 
ter into a Debate, as there will be after the ſecond 
Reading of the Bill, Gentlemen will deſire to have 


| 4 
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all the Evidence. AndTIfind your Order is, That 
Mr. Vernon do give in his Evidence while Sir Tabhmnm 
Fenwick is at the Bar; and therefore I humbly 
move, That Sir Jobn Fenwick may be called in 
while Mr. Vernon gives his Evidence. 

Mr. Speaker. I ſuppoſe if Mr. Vernon gives Evi- 
dence, -you will call in the Counſel. | 

Members, Yes, yes. | | 

Mr. Speaker. Pray then hear the Motion that 
hath been made. Shall I put the Queſtion, That 
Sir Jobn Fenwick and the Counſel be called in, 
while Mr. Vernon does give his Evidence? 


[Which Queſtion paſſed in the Affirmative and Sir 
John Fenwick, and the Counſel on both Sides, 
were brought in. | 


Mr. Speaker. Gentlemen, you that are of Coun- 
ſel of both Sides, the Houſe, before they proceed 
any further, was willing to hear the Teſtimony 
of a worthy Member ot this Houſe which has not 
yet been given; and they are willing that Sir 7597! 
Fenwick, and you, ſhould be preſent while it is 
given. Mr. Vernon, will you pleaſe to acquaint 
the Houſe, Sc. 

Mr. Vernon. If I underſtand the Counſel for the 
Bill aright, that which they did appeal to me for, 
was about the protracting of Sir Fon Fenwick's 
Trial, and upon what pretence it was. The Ac- 
count, Sir, that I can give of it, is this: That 
Sir John Fenwick's Trial was put off, will appear 
beſt from the frequent Adjournments of the Seſ- 
ſions at the Old-Baily for fix or ſeven Weeks to- 
gether. For when Sir John Fenwick was commit- 
ted to the Tower (which was, as I take it) on the 
19th of June, there was, I believe, a Seſſions to 
be held ſoorl after; for, azLremember it, the firſt 
Application that Lady Mary Fenwick made tor 
putting off Sir John Fenwick*s Trial, was upon the 
goth of June; and the Petition was, That he 
might have ſome Friends come to him to adviſe 
him how to make his Application to the King: 
On the goth of June, or about that time, my La- 
dy Mary Ferwick did firſt propoſe, That ſomebo- 
dy ſhould be ſent over from Sir Joby Fenwick to the 
King upon ſome Matters of Importance, but did 
not declare what they were; but only that ſhe 
was told there was ſuch Matters, and ſhe had a 
proper Perſon to ſend, and would acquaint the 
Lords Juſtices with the Man, if he might have 
leave to go: But afterwards my Lady Mary Fun- 
wick ſaid ſhe could not provide a Perſon ſo ſoon; 
and, I think, the 2d of July, ſhe came and offered 
to go her ſelf, and ſaid, if it was not as much 
for the King's Service, as Sir John Fenwick's Bene- 
fit, ſhe would not undertake the Journey. She 
had leave to go, and would have capitulated, that 
the Trial ſhould be put off till ſhe returned; but 
the Lords ſaid, when ſhe ſhould return, Would de- 
pend upon her Pleaſure ; but they would write 
to the King at the ſame time, and give notice of 
her Intention, and that the Trial ſhould not go on 
tillithey had an Anſwer of their own Letter. 
There was a Paſſage in the Tranſport Ship going 
to Holland, and my Lady Mary Fenwick de ſired to 
ſpeak with Sir Jahn in private, in Order to her 
Jaurney; the ſame Night ſhe came bagk again, 
and ſaid, ſne had conſidered of it, and faid, ſhe 
would not go; and ſeveral Reaſons. the/ gave. 
Upon the 7th of July there was a noble Lord chat 
was in the Commiſſion for! the Adminiſtration of 
the Government, ſaid, he had had an Affen 

made 
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October: And this is the Account I have to give 


made to him from another noble Peer, my Lord 
Carliſle, who deſired that he would go to Sir 70h 


Fenwick, for he had been very earneſt to ſpeak 


with him. That noble Lord did acquaint the 
Lords Juſtices with it, who acquieſced in what 
he thought fit to do in the Matter. 

He went the ſame Day to Sir John Fenwick, and 
the next Day the Lords Juſtices met again; he 
then told he had been with Sir John Fenwick, and 
that Sir John Fenwick had told him, he had ſent 
to the King; for he did not allow it ſhould be 
otherwiſe communicated. My Lords then thought 
it was fit to ſtay for the King's Anſwer. This 
was the 7th of July; and by what Accident I know 
not, but no manner of Account came till the 7th 
of Auguſt, that the Letter was received; but the 
-th of Auguſt, the Letter was acknowledged to 
be received ; and the Anſwer that then came to 
ir, was, That the King had not received any great 
Satisfaction by the Meſſage ; (I know not what it 
was) but that Sir Fob» Fenwick ſhould be tried; 
but withal, that noble Lord acquainted my Lords 


Juſtices, That the King was pleaſed to write to 


him, That what Sir Fobn Ferwick had to ſay ſhould 
be ſent him in Writing. It happened at that time, 
thac the Judges were upon their Circuit ; and 
there being the King's Directions to receive what 
Sir Jobn Fenwick had to ſay, in Writing; that 


noble Lord did undertake to go again to Sir ohn 


Ferwick ; and, I ſuppoſe, he did receive ſomething 
from Sir Joby Fenwick, which he ſent to the King: 
When the Anſwer to that came, it was in Septem- 
ber, and that noble Lord was at the Bath ; and ſo 
it required a little time—— Why thenit appeared, 
That the King's Direction was, That what Sir 
Jobn Fenwick had ſent to the King, he ſhould prove 
it; and he ſhould likewiſe ſhew his Ingenuity in 


Confeſſing what he knew of any other Deſigns 


againſt the Government: And the roth of Septem- 
ber, as I take it, I was directed to go to Sir John 
Fenwick, who was then in the Tower, and to 


acquaint him with this Meſſage from my Lords 


Juſtices. Sir John Fenwick's Anſwer was, That he 
had no more to ſay, or ſome Words to that effect; 
and then he muſt prepare for his Defence as well 
as he could ; but if ke could ſpeak with that no- 


ble Lord, he ſhould be glad to do it; but he was 


not come from the Bath, and Direction was then 
given for his Trial. Again in the mean time that 
noble Lord did come, and he did go to Sir Jobn 


Fenwick, and he brought an Account from him, 


That Sir John Fenwick would prove to the King, 
and make out what he had ſaid; and was ready 
to give the Lords Juſtices Satisfaction: And upon 
that, I was ſent to Sir John Fenwick; I carry'd the 
Meſſage in Writing, which you may ſee when you 
pleaſe 3 and it was to ask him, Whether he was 
willing to make out by Proof, whathe hadalready 
ſaid to the King; and whether he was ready, in 
Compliance with the King's Directions, to give the 
Lords an Account of what he knew of any Deſign 
againſt the Government? I carry'd Sir John Fen- 
wick this Meſſage, and he returned an Anſwer in 
Writing, That he was ready to make out to the 
King what he ſaid, and would acquaint the Lords 
with all the Matter, that he had not obſerved to the 
King; (his Arraignment was then to have come 
on the 17th) but he did dictate a Paper which was 
brought to the Lords, which they thought fit to 
be ſent to the King ; and the Trial was put off as 
ro that time; And before an Anſwer from the 
King came, it was (I believe) the beginning of 
2 


tell. 


der of the Day may be read. 


you. | 

Mr. Speaker. Gentlemen, you conſider that this 
Evidence is given, with Relation to that part of 
the Bill, that ſets forth, how Sir Fob Fenwick had 
delay*d his Trial by Offers of Confeſſion. You 
have heard what the Evidence is; if you have any 
thing to obſerve as to that Point, you may ſpeak 
before you withdraw. | 

Sir Tho, Powys, As to this Matter, I can only 
ſay, That in it ſelf at leaſt, according to our 
Rules of Law, it is not, in any degree, Trea- 
ſon : What you will conſtrue it to be, I can't 
We think it is only what is very uſual 
when Perſons are under an Accuſation; they 
will put off their Trial as long as they can : 
Perhaps their Witneſſes may be out of the way, 
or ſomething elſe may be the Reaſon of it, and 
it does not carry any Crime in it ſelf ; at leaſt, 
not of the Nature that this Bill is of. | 

Sir Barth. Shower. We do think, with Submiſ- 
ſion, that, Conſidering the Nature of the Bill, and 
the particular Caſe of Sir John Fenwick, will (in 
ſome meaſure) anſwer this Fact: I take this 
ſingly in it ſelf, as it hath been obſerved, not 
to conſiſt with Honour; but it does not import 
a Crime, for any Man to uſe little Inſinuations 
to put off his Trial: but, ſuppoſe it was un- 
lawful, or that which they call prevaricating; 


I hope it is far from making him guilty of 


High Treaſon, which is the greateſt Crime this 
Bill deſigns to paſs Sentence for; and, I hope, 
you will conſider, if it be an Offence, *tis fo 
at Common Law; and the ſame Evidence will 


Prevail to bring Sir 70h Fenwick to condign 
Puniſhment. by the common Methods. And if 
it be no Offence, I hope you will not by a 


Law make it an Offence, ſo as to inflict the 
greateſt Puniſhment for this Artifice. 
Mr. Speaker. 
any thing to ſay ? tt 
Mr. Serj. Gould, No, Mr. Speaker, 
Mr. Speaker. Then withdraw. 


And being wi thdrawn, 


Mr. Sloane. I propoſe it to you, Whether, if the 
Paper be Evidence, it ſhould not be read in the 
Preſence of the Priſoner ? 

Members. No, no. 


Then the Queſtion was put for Candles, which paſſed 


in the Affirmative, and they were brought in. 


Ordered, That the Counſel be diſcharged any fur- 
ther Attendance at this time. 


Mr. Methwen. There can be no Debate previ- 
ous to the reading of your Bill. I deſire the Or- 


' Accordingly the Order of the Day for reading of 


the Bill a ſecond Time, was read by the Clerk. 
Then the Bill was read a ſecond Time by the Clerk. 
Aud being afterwards opened by Mr. Speaker, and 


Ar. Speaker having expected for ſome Time, and 


no Member riſing up to ſpeak : 


Mr. Speaker. 


Shall I put you the Queſtion of 
Commitment??? 54S 


Sir 


Mr. Serjeant Gould, Have you 
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Sir Tho. Dyke. Sir, I hope you will not put the 
aeſtion of Commitment till ſome Exception is 
made to the Bill; J am ſure it is as liable to 
Exceptions as any Bill that hath been brought in 
a great while : *Tis a tender Subject to ſpeak of, 
the Pretence of the Bill being for the Preſer- 
vation of the King and Government: and if I 
thought it was really ſo, I ſhould be heartily for 
it; Br I think there is no Compariſon between 
the Value of the King's Life, and that of private 
Perſons : But that hath been often ſaid, but not 
proved; therefore, I think, I may tell you my 
Reaſons why I am againſt the Bill: That the 
Parliament hath a Power to make ſuch a Law, 
is agreed; but I think it ought not to be uſed 
but upon extraordinary Occaſions, when great 
Perſons are concerned, that can't be otherwiſe 
brought to Juſtice, and when Crimes do not fall 
under the Denomination of the Law, which is 
not the preſent Caſe. This Caſe 1s, That a 
Gentleman is charged with Treaſon ; and *tis 
proved but by one Witneſs ; though the Counſel 
did ſay, That a Conſult to levy War was not 
Treaſon. Now either it will not be the Crime 
that is alledged, or it is not proved. Here you 
are Judges, Proſecutors, . Witneſſes and Jury : I 
would know in what Country it is ſo? Beſides, 
the Witneſſes are produced here, and not ſworn; 
and upon the whole, there is but one Witnels. 
Sir, I am againſt the Bill, and againſt it as being 
of dangerous Conſequence. | . 

Mr. Puliney. This Matter before you is of 
ſuch a Nature, that as a Debate is riſing upon 
it, I hope all Gentlemen will hear one another 
with the greateſt Attention that may be. 

The worthy Member admits you have a Pow- 
er to paſs the Bill, and I do not find that con- 
teſted by any Body; though (with Submiſſion) 
the latter part of what he ſaid, contradicted what 
he admitted at firſt; but ſince that is ſo much 
agreed, I ſhall ſay but little to it, and that is 
this, That without ſuch a Power as this, any 
Government would be imperfect, and would want 
a a ſufficient Power for its own Preſervation, upon 
extraordinary Occaſions. You have been told, 
this hath been an untrodden Path ; but, I believe, 
Gentlemen are pretty well ſatisfied it hath not 
been ſo untrodden, and many Precedents of that 
kind have been quoted; and the Counſel againſt the 
Bill have admitted, That there have been frequent 
Precedents. An Objection hath been made to 
ſome of them, That they were made in ill Reigns ; 
but I take it to be no Objection, That the Pre- 
cedent was made at one Time or another, ſince 
*tis agreed, that we have ſuch a Power, and that 
that Power hath been executed. | 

The chief Matter before you is, Whether in 
the preſent Caſe, there is ſufficient Ground for 
you to exert that Power? And upon that, give 
me leave to obſerve the Nature of the Crime of 
this Gentleman, and the Evidence that hath been 
brought to prove him guilty of that Crime. 
His Crime is High Treaſon, the higheſt Crime 
in the Law : *Tis for conſpiring the Deſtruction 
of the King, and the Overthrowing of the Go- 
vernment. The Overt-Act which the Bill tells 
you (and which is mentioned in the Indictment) 
1s his inviting in a French Force, in order to ac- 
compliſh his Deſign. If this Crime would admit 
of Agoravation, ſome other Parts of the Bill 
would aggravate it; but I think it will admit of 
none. The Counſel at the Bar made a Doubt, 
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Whether or no, that which was laid in the In- 


dictment, did amount to a ſufficient Overt-Act of 
High-Treaſon; And his Argument he drew from 


a Book that hath been put out by a learned Gentle- 


man of the Houſe; but the Gentleman could 
eaſily have anſwered himſelf ; and, I preſume, did 
not ſpeak his own Opinion. For that Gentle- 
man did write a Book, called, His Majeſty and Go- 
vernment vindicated : By which he endeavoured to 
overthrow the Arguments in the other Book of 
the other Gentleman, 

As to the Proof before you, you have had the 
Teſtimony of Mr. Porter, whoſe Evidence hath 
been juſtified by the ſeveral Convictions grounded 
upon it; and by the Confeſſion of ſeveral Gentle- 
men, that have owned the Fact at the very Time 
when they have been going out of the World: 
And there hath been no Evidence brought by the 
Priſoner at the Bar, that ſhould invalidate the Te- 
ſtimony of this Gentleman. And ſo (with Sub 
miſſion) you have one undoubted Evidence, that 
does charge the Priſoner with the Fa& mentioned 
in the Bill : You have other Proof that does not 
come up within the Letter of the Law; but you 
have ſtrong circumſtantial Proof, that every Gen- 
tleman will apply to his Conſcience in the Judg- 
ment he ſhall give in this Matter. One of the Al- 
legations in the Bill is, That he did, by repeated 
Promiſes of making a Confeſſion, from Time to 
11me, gain a Delay of his Trial. It is a great 
Preſumption, that That was in order to a Deſign 
that he had of ſeducing Mr. Goodman, that was one 
of the Witneſſes ; for it was obſerved to you, 
what Practice there was in the Caſe, with the 
other Evidence, Mr. Porter. | 

Sir, Gentlemen have objected the Conſequences 
of making a Precedent: You were very well told 
by a worthy Gentleman that ſpoke the other Day, 
near the Place where I am, That in the Caſe of 
a good Parliament, *tis not to be imagined that 
they will make uſe of this Precedent, but upon as 
gooda Ground as you have now; and an ill Par- 
liament, they will have the ſame Reaſon, for they 
will copy after the ſame Precedents that have been 
made before, and will not ſtick at doing of it. 

Beſides, let Gentlemen conſider the Way of 
Arguing : I have a Power todoſuch a Thing, and 
yet if I have ſuch a Ground as is ſufficient, I ſhall 
not make uſe of it: To ſay you have a Power, but 
ſhall not exert it, is as good as to ſay, you have 
no Power at all. 

There were ſome Precedents cited by a learned 
Gentleman that ſpoke againſt the Bill, and he 
particularly quoted that of my Lord Strafford; and 


the Act of Parliament that repeals that Attainder, 


was in Part read to you : But, Sir, the Reaſons 
given in that Bill of Repeal of my Lord Strafford's 
Attainder, are, That 1t was obtained in a tumul- 
tuous Manner, which influenced the Parliament 
in doing of it; and that it paſſed in the Houſe of 
Lords, when molt of the Lords were abſent : And 
atlaſt, the King, when he gave his Conſent, by 
Commiſſion, tothe Paſſing of the Bill, it was with 
great Reluctancy. Tis certain, all theſe are Rea- 
ſons that are given; but there is not One that 
queſtions the Parliament's Power of doing it ; tho” 
upon the Trial, Gentlemen may remember, there 
was a Doubt in the Law, Whether the Evidence 
was ſufficient. 

Sir, It hath been urgedto you, of what ill Con- 
ſequence it would be, and how much Injuſtice, to 


make a Law to puniſh a Man ex poſt fatto; 3 
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that the Partiament may declare That to be a 
Crime, which was not ſo before, no Body doubts; 
and without that, the Clauſe in the 25th of 
Ed. III. ſignifies nothing; and J don't imagine it 
is a greater Injuſtice to ſupply in Point of Form, 
as to Matter of Evidence, when the Fact commit- 
ted by the Priſoner, was againſt a known Law, 
at the Time when it was committed: And the 
rather, if I think that Defect of Form in the 
Courts below, was occaſioned by the Priſoner. 
»Tis a Matter of Blood, 'tis true; but I do not 
aim at this Gentleman's Life in it; but any Man 
muſt belicve he muſt be concerned in great Mat- 
ters, to bring to pals this great Deſign; therefore, 
all I propoſe by it, is to get his Confeſſion, which 
in all Probability we might have had, if the other 
Witneſs had remained here. 1 

Sir, upon the whole Matter, I do think we 
have Power to do this: ] do think here is good 
Evidence (I ſpeak with reſpect to my ſelf) to 
think him guilty of this Crime. I do think, if 
this Bill does miſcarry, there is the greateſt Blow 
that can be given to your Conſtitution. And give 
me leave to uſe this Expreſſion ; I think, if this 
Bill miſcarry, it not only turns this Plot upon you, 
but makes it impoſſible ever to come to the Depth 
of any other : and for theſe Reaſons, I am for 
committing of this Bill. 

Mr. Newport. Sir, I am unwilliug to trouble 
you at any Time, but more eſpecially at this 


Time, when I am afraid I am like to ſpeak againſt 


the Opinion of the Majority of the Houſe ; for I 
ſee Gentlemen are in great haſte for the Commit- 
ment of this Bill. 1 | 
Sir, in this Matter I look upon my ſelf, as every 
Gentleman here, to be a Judge; and therefore, 
Twill in this Caſe, as in all others, go pc: 


to the Dictates of my own Conſcience : I mu 


be ſaved by my own Faith, and never will pin 
my Faith upon another Man's Sleeve : Perhaps it 
may be a Weakneſs in my Nature, that I am 
very tender in the Matter of Blood ; but I hope 
Gentlemen will not be in ſo much haſte to 
commit the Bill; for De morte hominis, nulla eſt 
cunftatio longa. A Gentleman below ſaid, the 


other Day, it was poſſible in his own private 


Opinion, he might believe the Priſoner guilty ; 
and ſome notice was taken of thoſe Words : 
But, Sir, I would put a Caſe for Argument's ſake, 
and would have it taken no otherwiſe; and I 
would go a little farther than that honourable 
Gentleman, and ſuppoſe that I knew, of my own 
private Knowledge, that Sir John Fenwick was 
guilty ; yet, Sir, with humble Submiſſion, as a 
Judge, I do not think it ought to weigh one Way 
or another with me; and I will give you my Rea- 
ſon for it ; for as a Judge, I am to go according 
to my judicial Knowledge, and not according to 
my private Knowledge. *Tis a Maxim, Nil re- 
fert quid notat Fudex, fi non notat forma judicii; and 
it puts me in Mind of a Caſe in H. IV's Reign: 
Two Men travelled together, and one killed the 
other, and the Judge ſaw it : Afterwards that Judge 
went the ſame Circuit, and an innocent Man came 
to be tried before him for it; and yet the Judge, 
in that Caſe, was obliged to go according to his 
judicial Knowledge; all the Judge could do (the 
Man being found guilty) in that Caſe, ſays the 


Book, was, to reſpit the Judgment and Executi- 


on, and to make application to the King for the 
poor Man's Pardon. 


The Evidence that is produced, is firſt a living 
| 2 


Witneſs ; the next Evidence, was the Confeſſion 
of Goodman, taken before a Juſtice of Peace ; for 


that, truly J did not think yeſterday, it was a 


legal Evidence: I am ſure in a Court of Law, it 


would not be admitted; but the Houſe was pleaſ- 


ed to read it, and Gentlemen, when they preſſed 
it, told us, Read it, valeat quantum valere poteſt. 
Then if you ſtrike this Paper out of the Caſe, 
with humble Submiſſion, there is nothing left bur 
the Teſtimony of Capt. Porter; and ſo then in 
that Caſe, you have but one Witneſs. It would 
ſeem a little ſtrange, that the Commons of Eu- 
gland, that lately were ſo very careful of the Lives 


of the Subject, and were ſo deſirous of paſſing a a 


Bill, that did provide, That where there were two 
Species of Treaſon in one Indictment, and one 
Witneſs to one Species, and another Witneſs to 
another Species, that Thar ſhould not be good 
Evidence to convict a Perſon of High Treaſon ; 
that they ſhould be attainting a Man for Trea- 


{on upon one ſingle Evidence | Surely they will 


ſay, we have mightily changed our Opinions ſince : 


laſt Seſſions, 1 ſpeak not this upon the Account 
of Sir John Fenwick ; IJ know him not, though I 


am not a Stranger to his Character, and I hear 


that 1s none of the beſt : I ſpeak it as it may be my 


_ Caſe, or any Man's whatſoever. God knows, we 


live in an unſettled Time, and how ſoon a Prece- 


dent of this Nature may turn upon any Man what- 


ſoever. 


the late Reign, I thought that of Mr. Algernon 
Sidney, one of the greateit StrainsI ſaw in Veſtminu- 


ſter Hall; for there was my Lord Howard a Wit- 
neſs againſt him, and the next Evidence was a 


Book that he had wrote againſt Sir Robert Filmore, 
which, I think, is printed fince this Revolution, 
and I have it in my Study; and I hope, I ſhall not 
be hanged for it. That was conſtrued to be cal- 
culared for a Treaſon that had not been commit- 


ted above two Months, ard was the ſecond Wit 


neſs to convict him; but that Atrainder was re- 


verſed, and it was fit it ſhould be ſo; for I thought 


it a hard Strain to convict him upon that Evi- 


dence. 


I am very ſorry this Bill is brought into this 
Houſe ; nor can I imagine, after all that hath been 


ſaid by the learned Gentleman, why this Man was 


not tried when there were two poſitive Witneſ- 


ſes againſt him. All the Reaſon this Gentleman 


has told you, is, That he promiſed to make an 
ingenuous Confeſſion : But any Man might have 


eaſily ſeen through this Confeſſion, That it was 


only an Artifice to abuſe the King's beſt Friends; 
nay, the rather, when this Gentleman's Brother 
had ſerved this very Government, but two or 
three Years ago, the ſame Trick. We know my 
Lord Preſton was attainted of High Treaſon, and 
then he muſt do ſomething for his Pardon; and 
he made an ingenuous Confeſſion, as he called it, 
whereby he accuſed moſt of the great Men ; and 
when he had a Pardon, though his Confeſſion was 
under his own Hand, and delivered to the King, 
he denied every Word of it ; and what he told, 
was to ſave his own Life. My Neighbour cited 


you ſeveral Precedents; I have looked into a great 


many of them, they are mentioned in Ryſhworih's 

Collections, in the great Argument that Mr. Sf. John 

made for paſſing the Bill againſt my Lord Straf- 

ford; and as to thoſe Precedents, all I can fay, is, 

I could not have come up to them, if I had lived 

in thoſe Times. The laſt Precedent was of . 
* | Coo 


Amongſt the great Irregularities committed in 
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Cook that put Poifon into the Pot of the Biſhop 
of Rocheſter © And what did they. do? They did 
nact, that he ſhould be boiled alive. I have a 
T rear Honour for the preſent Biſhop ; but if it had 
5 happened in his Family, I ſhould hardly have con- 
ſented to the like. Judicandum eſt legibus non Ex- 
211þ/is, I ſhould be glad this Gentleman might 
ſuffer his due Puniſhment 3 but Iam not, by any 
| means, ſatisfied in the paſſing of this Bill: And 
As to what Gentlemen ſay is the Reaſon why 
” this Man was not tried, becauſe it was thought 
he would have made an ingenuous Confeſſion 3 Sir, 

= if they have made any Miſtake, I will not help it 

by the paſſing this Bill of Attainder. I aſk your 
X Pardon for troubling you ſo long: Iam a Judge 


| in this Matter, and ought to deliver my Opinion. 
I! hope no Man doubts but I am as zealous for this 
6: Government as any Man whatſoever ; but let what 
1 will come of ir, I can't give my Vote for paſſing 


of this Bill. | | 

Mr. Sol. Gen. This is a Bill for Attainting Sir 
Jobn Fenwick of High Treaſon: *Tis the greateſt 
Crime we know in the Law ; and, I think, the 
greateſt Crime known in a Government. Ir 1s much 
greater than Murder, or any Thing elſe ; becauſe 
it ſubverts the Government, and the Law where- 
by theſe Crimes are puniſhed ; and Perſons ſhould 
be deterred from committing theſe Crimes. 

It hath been made a Queſtion by the Gentle- 
men at the Bar (I think Two of them) Whether 
EY this Matter that Sir Joby Fenwick is indicted and 
aaccuſed of, is High Treaſon or not? I muſt con- 

fes I heard ſomething of it without Doors; and 
that they would make it out, That it he was 
guilty of the Matter charged, it was not High 
T reaſon. 
but did not think they would have undertaken it 
in this Place, though they might have pretended 
ſome Flaw in the Indictment: But it ſeems they 
have the Authority of a good Lawyer in it; and 
they have quoted one learned Author, as they 
pleaſe to call him, though I take that for a great 


and they have done me ſome Honour ; for they 
ſay, my Lord Chief Juſtice Zales was of the ſame 
Opinion; and then ſaid ſomething of Dyer. Now 
he harh read ſomething at large out of that Au- 
thor he ſpeaks of, and challenges any one to ſhew 
any Opinion, That ever a Conſpiracy to levy 
War was High Treaſon within the Statute of 
25 Edle. III. Now, I would give a Challenge on 
the other Side, That he would ſhew me any Opi- 
nion before that Time, or ſince, That a Deſign to 
depoſe the King is not High Treaſon within thar 
Statute. The Author that he ſpeaks of, ſays that 
expreſly in the Matter of my Lord Ruſſel, and tells 
you particularly; and in The Government vindi- 
cated, which was only an Anſwer as to the Pro- 
ſecution of my Lord Ruſſe], there are ſeveral 
Caſes cited, That a Deſign to depoſe the King, 
was High Treaſon, and agreed to by that very 
Perſon z and it always was agreed to be High 
Treaſon. Thea take the State of this Caſe, and 
that of my Lord Ryſſe]: The great Matter was, 
That he ſent ſome Perſons to view the Guards 
(it was faid, in order to ſeize the King) this was 
Evidence againſt my Lord Ruſſel, for a Conſpiracy 
to levy War; bur it was ſaid, That this was not 
lo much a Conſpiracy to levy War againſt the 
King, as againſt the Guards. Bur this is of a quite 
different Nature : Captain Porter hath given you 
an 3 1 it, (and I think Caodman's Exami- 
91. V. | | 


pou a Bill of Attainder for High Treafon. 


I thought it ſomewhat a bold Matter, 


Compliment : I believe they may mean my ſelf; 
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nation 1s to the ſame Purpoſe ;) That they met in 
Leaden-hall-ftreet, and conſulted how to bring King 
James back again; and the only Method they 
could think of, was to fend Charneck over to King 
James, that he might prevail with the french King 
to ſend them 10000 Men, and they would meet 
him here with 2000 Horle ; and for what Pur- 
pole was this? It was to bring back King James 
again. I would be glad to hear if thoſe Gentle- 
men that were at the Bar, or any Body elſe, could 
ſay this was any Thing elſe but a Deſign to depoſe 
King William: And they can't ſhew me ono 
Lawyer's Opinion, but that deſigning to depoſe 
the King, was ever called imagining the Death 
of the King, within the Statute of 25 Edw. III. 
The firſt Reſolution of this Matter was pretty 
early; Ithink it was H. IVth's Time, and that 
was pretending Richard II. was alive, and that he 


was the lawful King : So that the Matter is Trea- 


ſon, as it is charged in the Indictment. 


Then, as to the Precedent, That ' tis an ill Pre- 
cedent ; I mult confeſs I am not afraid of a Pre- 
cedent of this Kind: J ſhould be glad if theſe 

entlemen ſhould turn back, and ice how many 

trainders have been by Act of Parliament. But 
] dare ſay, there have been more Men deſtroy'd 
by the irregular Judgment of a Commiſſion of 
Oyer and Termizer, than by all the Acts of Parlia- 
ment, whether legal or illegal. 

As to what they ſay of my Lord Coke, who 
mentions the Attainder of my Lord Cromwel, and 
Sir 7. Mortimer ; the Gentleman pretends to re- 
peat my Lord Coke's Words at large, but he did 
not deal ſo well as he ought to do by you; for he 
ſhould have told you all my Lord Coke tells you; 
That Cromwe! was never brought to anſwer, ne- 
ver permitted to ſay any Thing for himſelf, nei- 
ther in Parliament, nor where he was. Now, 
pray Sir, is this the preſent Caſe? Hath not Sir John 
Fenwick been heard by you? I would be glad that 
Gentleman, or any Body could ſhew me, that any 
Perſon hath had 70 fair an Hearing before Com- 
miſſioners of Oyer and Terminer, as Sir John Fen- 
wick hath had before you. As to Sir Fohn Mortimer, 
"tis much of the ſame Nature: My Lord Coke ſays, 
there was a Jealouſy of Sir ohn Mortimer*s pre- 
tending to the Crown ; and becauſe they ſuſpect- 
ed him, they did give out, that he ſaid, Thar the 
Earl of March was Heir to the Crown; and it 
he did not, he would pretend to it himſelf, Sc. 
Now, ſays my Lord Cote, this was but a bare Pre- 
tence, and nothing elſe : He ſpeaks as if he did 
not ever think him guilty of thoſe Words, and 
ſays, having indicted him, they not being able to 
proceed that Way, they made it good by Act of 
Parliament, and he was condemned : So that what 
my Lord Coke complains of, is, That theſe Per- 
ſons ſo condemned were never heard; and if this 
be the Truth of the Matter, theſe Precedents 
(with Submiſſion) have no Affinity with yours: 
But I believe this may be ſaid in this Cafe, Sir 
Fobn Fenwick hath been heard, and that more than 
ever any one in Parliament was before, in a capt- 
tal Matter. ER 

As to the Caſe of my Lord Strafford, he had 
Counſel aſſigned him to ſtand by and hear, bur 
not to prompt him : If there aroſe any Point of 
Law, he was to propoſe the Matter to the Lords, 
and the Counſel was to aſſiſt him by their Di- 
rection. And in the Caſe here before you, you 


hive allowed Sir Joby Fenwick Counſel ;, not only 
to aſſiſt hint in Point of Law, but to aſſiſt him in 
| O Point 
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Point of Fact too. They have made Anſwer 
for him; ſo that J ſay, he hath been tried fairer 
than any Man ever was in Parliament, be it 
upon Bill or upon Impeachment, that is, as to 
the Matter of Precedent. Then it hath been ſaid, 
this would not be good before the Judges. I mult 
confeſs it; but the Evidence Capt. Porter gave of 
his own Knowledge of Sir John Fenwick, every 
body will agree is what the Law will allow. 
But he is but a ſingle Witneſs, and you ought 
not to proceed upon the Evidence of a fingle 
Witneſs, Let us ſee how the Law ſtands upon 
the whole Matter: You have made an Act of 
Parliament laſt Seſſions, and I own the Law was 
before that, Thar there ſhould be two Witnefles in 
Caſe of Treaſon ; bur all that goes no farther than 
co Trials in the King's Bench, and Commiſſions of 
Oyer and Terminer, and Gaol Delivery. And if 
you look upon thoſe Acts, *tis very plain; for they 
refer moſtly unto the Judges, what they ſhall do 


in ſuch and ſuch Caſes: But then you will ſee what 


is the Reaſon of making thoſe Rules; I think there 
was good Reaſon that you ſhould not put that 
Power in Perſons below, that you have in your 
{elves : You give them Rules to proceed by, and 
they are to keep up ſtrictly to them; you may act 
by other Rules. *T'is one Thing when J command 
my Servant to do ſuch a thing, and another thing 
when I act my ſelf. And there is a Difference 
when a Judicature is by few, and when *tis by 
many; the Law puts a greater Confidence in many 
than in a few. The ordinary Trial is by twelve 
Jurors ; but if it be a Matter of an high Nature, 
as an Attaint, then it ſhall be by twenty four ; and 
you do prefer a greater Number in every Thing to 
a few. *Tis faid, though a Judge do think in his 
Conſcience a Perſon guilty, yet he ought not to 


make uſe of that private Knowledge; and a Caſe 


was quoted out of H. IV. but I think that Judge 
might have behaved himſelf ſomething better than 
he did; and ſure I am, now he would be blamed. 
I do not ſay, that a Judge upon his private Know- 
ledge ought to judge; he ought not; but if a Judge 
upon the Bench knows any Thing, whereby the 
Priſoner might be acquitted or convicted (not 
generally known) then I do ſay, he ought to be 
called from the Place were he fate, and go to the 
Bar and give Evidence of his Knowledge; and ſo 
the Judge in H. IV's Time ought to have done, and 
not to have ſuffered the Priſoner to have been con- 
victed, and then get a Pardon for him; for a Par- 
don will not always do the Buſineſs, for there may 
be a Forfeiture that the King's Pardon does not 
reſtore. But though we act as Judges here, do 
we act only as Judges? I thought we were as 
well Triers of the Fact as Judges. There is this 
Difference between the Judicature of Meſtminſter- 
Hall and this Court ; they are to judge upon a 


Fact found by a Jury; but we act both the Part 


of a Jury in trying, and alſo of Judges in judging 
what the Fact amounts to : So that if a Jury-Man 
may make uſe of his private Knowledge to acquit 
a Priſoner, as (I think) no body doubts but tis his 
Duty to do; then every Gentleman in this Houſe, 
may make uſe of his private Knowledge to acquit 
the Priſoner, or convict him. 

I confeſs, for my part, J am fatisfied, that Sir 
John Fenwick is guilty of this Crime for which he 
ſtands accuſed. I do think this Crime is High 
Treaſon 3 I think there is no danger of a Precedent 
in this Caſe, if you convict him, being convinced 
upon the Evidence you have heard, that he is 


guilty 3 I do own, if any Gentleman think he is 
not guilty of Meeting at the King's Head in 
Leaden-hall-fireet, or at Mrs. Mountjoy's, for the 
Purpole given in Evidence, he ought to be againſt 
the Bill ; bur I think, every Man that 1s of thar 
Opinion ought to be for the Bill. I am one of 
thoſe that think he is guilty, and therefore am 
for Committing the Bill. | | 

Mr. Harcourt, T can readily agree with the 
Gentleman that ſpoke laſt, that High Treaſon is 
the higheſt Crime in the Law; and further, That 
the Matter of the Indictment that is mentioned in 
the Recital of the Act is undoubtedly High Trea- 
ſon; and] am ſure he will agree with me in one 
Thing alſo, That the greater the Crime is that 
any Perſon is accuſed of, the clearer the Proof 
ought to be by which he is convicted. 

Some Gentlemen have begun their Diſcourſe 
in relation to the Power; but ſure *tis na Argu- 
ment, becauſe ] can do a Thing, therefore J will 
do it; becauſe we have Power to repeal Magna 
Charta, and all other ſubſequent Laws, which have 
been made in favour of Life and Liberty, and 
Property, by the ſame Conſequence we ought to 
do it: A better Reaſon mult be given me be;ore I 
conſent to this Bill. | . 

Then for the Precedents, tis ſaid, There have 
been many, and many have been mentioned; 
and if I thought it worth while, I would mention 


many more you have not heard of. As for Pre- 


cedents in general, they are ſo far imitable as 
they are grounded upon true Reaſon, and agree- 
able to Juſtice; but 1 don't remember any one 


Precedent of this Nature, for a Perſon in Cuſto- 


dy, forth coming to be tried, yet to be Attainted 
without a, Trial at Law, but what has been 


univerſally branded ; and they all ſeem to be Re- 


proaches even to thoſe ill Reigns in which they 
were uſually made; and rather to be marked out 
than Patterns for our 


as Rocks for us to avoid, 
Imitation. 

Before I particularly mention the Facts how 
they ſtand before you, I would beg leave to ob- 
ferve upon the general Method of your Proceed- 
ings, and tell you what ſtaggers me in it. 

I have often heard this called a Trial, and that 
we are the Judges; the Gentleman that ſpoke laſt 
gave us another Title, and told us we were the 
Jury alſo. I know no Trial for Treaſon but 
what is confirmed by Magna Charta, per Fudicium 
Parium, by a Jury, which is every Eugliſbman's 


Birth-right, and is always eſteemed one of our 


darling Privileges ; or per Legem Terræ, which in- 
cludes Impeachments in Parliament; but if it be 


a Trial *tis a pretty ſtrange one, where the 


Perſon that ſtands upon his Trial hath a Chance to 
be hanged, but none to be ſaved. I can't tell 
under what Character to conſider our ſelves, whe- 


ther we are Judges or Jury-Men : I never heard 


of a Judge, ] am ſure not of a Jury-Man before, 
but he was always upon his Oath : I never heard 
yet of a Judge, but had Power to examine Wit- 
neſſes upon Oath, to come to a clear Sight and 
Knowledge of the Fact : I never heard of a Judge, 
but if a Priſoner came before him, the Priſoner 
was always told, he ſtood upon his Deliverance, 
and had not only a Power to condemn the Guilty, 
but to ſave the Innocent. Have we this Power ? 
Suppoſe upon ſuch a Trial as this (if it mult be cal- 


led ſo) it may fo happen, that a Perſon that comes 


before us, ſhould be the innocenteſt Man in the 
World; what Judgment is it that we can give, 
| | 7 or 
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for ſo much as ſuch a Perſon hath made his Inno- 
cency fully appear? Is the Speaker, by his War- 
rant, to ſend him back again to Newgate? You 
can't diſpoſe of him otherwiſe, though you were 
ſatisfied of his Innocency : But in ſuch a Caſe, the 
Party muſt undergo a double Trial, which 1s con- 
trary to all the Rules I have heard of. If I am 
a Judge in the Caſe, 1 beg leave to tell you, for 
my own Juſtification only, what a Definition I have 
met with of a Judge's Diſcretion: My Lord Chief 
Juſtice Coke lays, *tis diſcernere per Legem ; and 
by that Diſcretion I beg leave to conſider this Caſe: 


If Judges make the Law their Rule, they can ne- 


ver err; but if the uncertain arbitrary Dictates 
of their own Fancies, which my Lord Coke calls 
the crooked Cord of Diſcretion, be the Rules they 
go by, endleſs Errors muſt be the Effect of ſuch 


Judgments. : 
As to this particular Caſe, I did expect from 


the Gentleman that ſpoke laſt, that he would have 


told you there was a plain Evidence, why you 
ſhould go on to the Paſſing of this Bill; but in- 
ſtead of that, I am ſurprized to hear a Thing 
mentioned, That in Parliamentary Proceedings a 
Man may be hanged by one Witneſs; certainly 


that is not to be taken for granted. 
As to this particular Caſe, I would take Cap- 


tain Porter as upon his Oath, for Suppoſition: You 
have one Witneſs againſt Sir John Fenwick of High 
Treaſon, and with your leave, I defire to examine 
what you have more in this Caſe. | 
Yeſterday you voted a Paper to be read, Good- 
man's Narrative or Examination; *tis a different 
Caſe now you have it before you to determine 


upon. Yeſterday the Queſtion was only for hear- 


ing; but Gentlemen now conſider how far they 
ought to believe it, and the other Evidence we 
heard. And firſt, there is ſome Evidence that 
Clancy tampered with Porter, and gave him a Sum 


of 3oo!. and fo they would infer, becauſe Porter 
was tampered with to be gone, therefore Good. 


man was, It was told us further (and I defire I 
may be informed if I am miſtaken) That Clancy 
ſaid, he came from Sir 7ohn Fenwick, and after- 
wards my Lady Mary Fenwick {aid ſhe would make 


good what Clancy had ſaid; and from theſe Ar- 


guments they preſume, that Sir John Fenwick knew 
of ir. Give me leave to tell you a Rule I never 
heard contradicted, That Preſumption is to be 
made in favour of Life; but to preſume a Man guil- 
ty becauſe Porter was tampered with by another, 
becauſe he ſaid it was by Sir John Fenwick's Order; 
ſhall we preſume Sir John Femwick did it? Is Hear- 
ſay to be Evidence? Or is a Man to be had to the 
Gallows upon Preſumption ? How often, and with 
how much Reaſon have we heard Exclamations 
againſt Judgments upon Preſumptions, Innuendoes, 
conſtructive and accumulative Treaſon ? Sc. 
Gentlemen, there is ſome further Evidence; 
and that is, of what was ſworn at Coot's Trial, 


and fome Gentlemen thought fit to have the Re- 


cord read, and an Examination of what was ſworn 
there. I can never go ſo far as to think it rea- 


ſonable, That what Evidence hath been given in 
one Caſe ſhould affect another Man; bur all this 


is to be anſwer'd, by calling it Parliamentary 
Proceedings. We doubt *tis no Evidence in the 


Courts below, but they are mentioned with ſome 
kind of Diſdain, as very inconſiderable. In this 


Caſe, I beg leave to ſay this in their Vindication, 
That whatever the Rules in Weſtminſter-Hall are, 


tis not therefore Reaſon becauſe *tis a Rule; but 


. 
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becauſe tis Reaſon, and Reaſon approved of by 
long Experience, therefore *tis a Rule; and if 
they make their Rules for that Cauſe, I hope 
that is a Cauſe why we ſhould imitate them: But 
I would not have thoſe Rules thought Matters of 
Form, but Subſtance, or more properly part of 
the Law it ſelf. | Ef 

Upon the whole Matter ; if no Gentleman will 
give us a Reaſon why this is Evidence, but one 
Witneſs, and that not upon Oath ; and if we are 
to come to our Parliamentary Diſcretion to ſupply 
that Defect, the Want of the other, tis a Diſcre- 
tion I will diſclaim all the Days of my Life. And 
I hope you will reject the Bill. 

Lord Cutts. If, Sir; the Gentleman that ſpake 
laſt had been ſpeaking to Weſtminſter Hall, I 
ſhould think that he had ſhewed a great deal of 
Reaſon, and ſpoke with a great deal of Judgment 
but ſince I think you are here upon a quite dif- 
ferent Foot, I ſhall nor follow him (becauſe I will 
not unneceſſarily detain you) to anſwer every Par- 
ticular. 2 255 

I remember; when the Counſel for the Priſoner 
firſt ſpake, they took notice to you, That Prece- 
dents were procreative, and one begat another, and 
they are apt to multiply ; therefore I do think, 
*tis of the higheſt Moment to you, what Prece- 
dent you make to night: And if any Gentleman 
can be fatisfied, That the Precedent of paſſing 
this Bill, will be of worſe Conſequence than the 
Precedent of not paſſing it, I ſhall humbly ſubmit. 
I do think, Sir, the Matter before you is of the 
higheſt Importance; and I muſt confeſs, tis with 
a great deal of Satisfaction to my ſelf, that I do 
ſee Gentlemen ſeem to apply themſelves with a 
great deal of Seriouſneſs to this Debate: Sir, I 
ſhall not pretend to make a particular Anſwer to 
what the Counſel for the Priſoner did ſay ; as to 
the Precedents of Acts of Parliament, I think this 
Anſwer is ſufficient at preſent for that, That if 
we have no Precedent we are under a Neceſſity of 
making one. It is told us, That of all the Prece- 
dents none will juſtify us in this Proceeding; but 
at the ſame Time it muſt be conſidered, That we 
are in a Caſe, the like to which never yet happen- 
ed in England. | 

The firſt Thing I ſhall apply my ſelf to, is the 
Juriſdiction of Parliaments ; and truly, I think, 
it will be very neceſſary to fay a little upon that. 
I have heard none call this Power in queſtion, the 
Thing ſpeaks it ſelf; 'tis the Legiſlative Power, 
and the Etymology of the Word tells you what 
it is: *Tis a Power that can make Laws, and abo- 
liſh them; a Power that is ſuperiour to all other 
Powers whatſoever, and we are part of that Legi- 
ſlative Power; and therefore I ſhall ſay no more 
to thar, it being a Matter agreed, That we have a 
Power to proceed in this Matter. Now I will 
take leave to obſerve ſomething as to the particu- 
lar Caſe before you. | 

Though a Gentleman that ſpoke ſome Time 
ſince, did ſpeak ro you of the Nature of the 
Crime; yet, with Submiſſion, I think there remains 
ſomething to be added to what he ſaid. The 
Conſpiracy of which Sir John Fenwick to me ap- 
pears guilty, is not only againſt the Life of the 
King, not only to depoſe the King, not only a 
Conſpiracy to raiſe a Rebellion; but at the ſame 
Time to contrive an Invaſion from Fance, and 
bring in a foreign Power. I know not what bet- 
ter Expreſſion to tell my Thoughts in, than by 


uſing a Term which Phyſicians uſe in ſome deſpe- 
| O 2 | rate 
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rate Caſes; they tell you, there is a Complication 
of Diſtempers, and I think this is a Complication of 
Treaſons: This is the higheſt Crime, and it 15 
attended with all the aggravating Circumſtances 
this Crime can admit of. Now, in giving our 
Opinion, and paſſing our Judgment upon this Mat- 
ter, I think there are two Conſiderations ought 
to guide us: There is a Conſideration we owe to 
the Priſoner that is brought before us; and ano- 
ther Conſideration which we owe to the common 
Security. As to the Firſt of theſe, It being a 
Matter of Blood, wherein the Life of an Eugliſb- 
nan, the Life of a Man of his Quality and Figure 
is at ſtake, we ought to proceed with all the 
Calmneſs that is poſſible ; and I do agree, if there 
was nothing but Preſumption, that ought to be in 
favour of Life. But pray let us conſider how this 
Matter ſtands : Let me deſire thoſe Gentlemen 
that are of Opinion we ought to have ſo much 
Tenderneſs for the Priſoner, to lay before them 
another Scene, and Sort of Conſideration, at the 
ſame Time. I do conſider the Hardſhip (if I may 
uſe that Expreſſion) of paſſing this Sentence; I 
do conſider what a Condition we had been in, if 
the Contrivance that was laid, had taken Effect; 
that is the weightieſt Part of the Matter before 
you: And tho? it was diſappointed then, I know 
not how far off *tis at preſent 3 this ought really 
to weigh with you. And J hope I may take leave 
upon this Occaſion, to obſerve to you, what one 
of the wiſeſt and beſt of the Romans ſaid, upon an 
Occaſion of this Nature ; he tells you, That a 
Man that would conſider his Duty aright, muſt 
conſider the Matter in all its Parts and Circum- 
ſtances; and when that is done, mult act adequate, 
as well to the Community, as to himſelf and his 
| Neighbour. I would apply that to the preſent 
Caſe ; and would deſire thoſe Gentlemen that ex- 


preſs ſo much Tendernefs in this Caſe, to have 


ſome for the Government, and themſelves. _ 

It was told you, That the Priſoner before you 
does not ſtand convicted of any Crime: It was 
told you at the Bar, That the moſt we ought to 
pretend to, 'is no further than to leave him in the 


Condition we found him: I think, with Submiſ- 


fion, the Priſoner ſtands convicted of High Trea- 
fon, with the higheſt Conviction upon Earth, and 
that is, the general Conſent of all Mankind; for 
will be bold to ſay, I do verily believe, that there 
is not one Gentleman within theſe Walls, nor that 
walks the Streets, not a living Soul, that doubts 
of his Crime. But, Sir, I would put this Matter 
yet further, I am not only ſatisfied in my own 
Conſcience and Reaſon, of the Juſtice of your Pro- 
ceedings, which ought indeed to be the Founda- 
tion of every Man's Opinion; but I am ſatisfied, 
that in this Way, there is no Hardſhip impoſed 
upon Sir John Fenwick, if he will be his own Friend: 
For I doubt not, upon what hath paſſed in this 
Proceeding, that before Things are brought to 
the laſt Extremity, if Sir John Fenwick. be his own 
Friend, if he be ſo much a Penitent and Friend 
ro the Government, and to Poſterity, to tell 
Truth, and leave off his Diſſembling, and be plain; 
doubt not but he will find Favour. Now, Sir, 
would beg leave only to anſwer one or two Ob- 
jections; for ſome Things that have been ſaid 
againſt the Paſſing of this Bill, I do not think 
material. | | 

One Objection that ſeems to me to carry the 
greateſt Appearance of Weight, was made by one 
of the Counſel for the Priſoner ; he ſaid, It would 


look ſtrange in after Ages, that the ſame Parlia- 
ment ſhould paſs the Bill for regulating of Trials 
in Treaſon, and this Bill of Attainder. Sir, I 
deſire you will pleaſe to obſerve how this Matter 
ſtands ; and in the firſt Place, as previous to that, 
I take leave to obſerve a few Things: *Tisa Pro- 


_ poſition generally agreed to, and not to be denied, 


that That which is deſigned for the Preſervation of 
any Creature, ought not to be made uſe of to their 
Deſtruction. Now this Treaſon-Bill was deſigned 
for your Prefervation, to ſkreen you againſt the 
Danger of arbitrary Power, and the Malice of 
falſe Witneſſes; and this Bill of Attainder is 
brought to ſkreen both you and the Government 


from your Enemies, both abroad and at home. 


And I think the Treaſon-Bill is no Objection upon 
theſe Conſiderations : Beſides, the Treaſon-Bill 
was only made to be a Rule to inferior Courts. 
The learned Gentleman that ſpake laſt, told you; 
The Rules of Meſtminſter-Hall were not Rules, be- 
cauſe they were obſer ved there; but becauſe they 
were grounded upon Reaſon. Why, Sir, in an- 
ſwer to that, I will only take leave to tell him, 
that That which is Reaſon in Meſtminſter-Hall, does 
not carry the ſame Weight here. I think that 
Matter wasſo well explained by thelearned Gentle- 
man at the Bar, that there need nothing be added 
to it. He told you very well, *Tis one Thing 
what I truſt to do by my Servant, and another 
Thing what I do by my ſelf. It is very obvious to 
any Man's Underſtanding, it this Power were 
lodged in the Judges, what Uſe they might make 
of this unlimited Power; but no Gentleman can 
miſtruſt any Thing that ſhall be done by this 
Houſe. | | 5 | 
Another Objection that was made by the Coun- 

ſel for the Priſoner, was; ſays he, This is Evi- 
dence, or it is no Evidence; if it be Evidence, 
then, ſays he, Why do you not try him at Law? 
If it be no Evidence, Why do you admit it here? 
Now, Sir, with Submiſſion, this carries the Face 
and Form of an Argument, but if you take it to 
pieces, I think there is no convincing Weight in 
it: For, Sir, the Reaſon why this Matter comes 
before you, is, becauſe by the Abſence of one of 
the Witneſſes, according to the formal Part of the 
Law, Sir John Fenwick will be acquitted; but it is 
generally agreed, that the Conſequence of ſo great 
a Crime going unpuntſhed, may be dangerous to 
your Poſterity. This Bill of Attainder is brought 
into the Houſe, that you may ſupply that Want 


of Form, you being convinced of the Reality of 


his Crime. | 
Another Objection made by the Counſel at the 
Bar, was as to Capt. Porter, whom he reflected 
upon; ſays he, Shall a Man that hath owned 
himſelf guilty of ſuch a Villany as the Murder 
of the King, of a ſudden have ſuch Credit as to 
ſway with you? I would take leave upon this Oc- 
caſion, to repeat to you what my Lord Chief Ju- 
ſtice upon the Benchdid obſerve atCharnock”s Trial: 
This ſame Thing was urged and preſſed home by 
Charnock; and my Lord Chief Juſtice was pleaſed 
to take notice, That it conſiſted with the Wiſ- 
dom and. Juſtice of all States and Governments 
to allow of ſuch Evidence, becauſe without it 
they could never come to the Knowledge of any 
Treaſon or Conſpiracy : For he added, Whon: 
will you have an Account of theſe Things from, 
but the Actors of them ? | 
And therefore when they are penitent, and 
willing. to atone for their Crime, by doing 10 
The 
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IS courage them. 
: When the Danger the Government would be 


in, if you did not paſs this Bill, was urged ; it 
was anſwered, But what Danger will you and 
your Poſterity run in not paſſing of it? Ithink the 
Matter appears fo plain and clear before you, 
that when all the other Parts of the Queſtion 
are paſſed over, T ſhould think it a Reflecti- 
on upon the Houſe, to enter upon a particular 
Anſwer to it. I had not ſaid what I have ſaid, 
that I think any Part deciſive, but to clear my 
ſelf to the World for the Opinion I am going 
to give; and perhaps what I have ſaid, may give 
occaſion to ſome others to ſay ſomething that 
"4 may be much more to the purpoſe ; but for the 
Reaſons J have given, I am for the Bill. 
7 Mr. Sloane. Sir, I as little care for meddling 
in Matters of Blood, as any Man, and ſhould 
be glad to avoid giving my Opinion in this Caſe 
but I think *tis incumbent upon every Gentleman 
that hath the Honour to ſit here, in Point of 
= Truſt; Ithink 'tis his Duty to them whom he 
> repreſents, to the King and Kingdom in gene- 
8 ral, to give his Opinion when he is clear and 
_ ſatisfied in it; and if I was in the leaſt diſſatis- 
> fed, I ſhould venture the Diſpleaſure of the Houſe 
— to abſent; but upon the whole Caſe, and the 
Proof that hath been given, Iam very clear that 
; Sir John Fenwick is guilty of this Treaſon that he 
is accuſed of; and that it is Treaſon without 
any ſtrain, and well warranted by Precedents. 

I would firſt take notice of what is ſaid to your 
5 Juriſdiction in general; I remember it was faid 
* This was an Incroachment upon Magna Charta; for 
by that, no Perſon is to be tried for his Life, 
but by the Judgment of his Peers. Thoſe Gentle- 
men that have made that Objection, have intirely 
forgot the other part, which is the next Sen- 
tence; Nec ſuper ibimus, nec ſuper eum mit- 
timus, niſi per regulare Fudicium parium ſuorum vel 
per legem Terre. What do they make that to 
| be? Tis true, in the ordinary Courſe of Juſtice, 
Perſons muſt be tried, a Commoner by a Com- 
moner, and a Peer by a Peer; but there are 
ſeveral ſorts of Trials and Laws in the Land: 
And when you come to conſider what is meant 
by per legem terre, you have the Commons lex 
terre; you have the Statute Law, and lex loci, the 
Laus of particular Manors; And there are ſe- 
= veral forts of Trials beſides that by Jury ; there 
2 are Trials by Battle : The Defendant in Caſe of 
Appeal may try it by Battle, and he that is kil- 
led loſes the Cauſe. Then there is a Law above 
5 all theſe Laws, and that is the Law of Parlia- 
1 ment, which my Lord Coke calls, Lex Parliamenti, 
and Lex Parliamentaria in another Place, which he 
ſays is, ab omnibus inquirenda, but a paucis nota ; 
and *tis not fit it ſhould be known how far 
they can go (and ſo *tis in Chancery) and that is 
a Law that is unlimited, and that is one of the 
Laws ſaved by Magna Charta: Iſay therefore, 
= That without any Incroachment upon Magna Char- 
= A2#2, or any Law whatſoever, you enter regularly 
upon this Trial. 

I would anſwer another Thing that was ſaid 
againſt a Trial in Parliament, and I muſt con- 
fels J did wonder to hear it from that Honour- 
able ancient Member; That if he was to be tri- 
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minſter Hall. Why, 


Sir, before ] ſhould have gi- 
1 | 
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Mankind, we ought not only to receive, bur en-, 


ed, he ſhould rather chuſe to be tried in Weſt 
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ven ſo ſudden a Judgment as that, I would have 
conſidered what my Caſe was: If I had hadſuch 
a Caſe as Count Conningfmark, a bad Cauſe and a 
great deal of Money, I would rather be tried 
there; or if I could be tried as Sir George Wake- 
man was; but if I had a good Cauſe, and would 
ule no Corruption, inſtead of twelve Men that 
might be corrupted, I had rather be tried by 
four or five hundred Gentlemen that are beyond 
it. You ſee how Trials went below, the Trial 
of my Lady Liſle, that could neither fee nor 
hear; and there came a Perſon ro her Houſe 
that was proved to be in Monmouth's Rebellion, 
and ſhe was burned for it. 8 
Then as to the Caſe before you, I would offer 
my Reaſons why I believe this Gentleman to be 
guilty ; here is Capt. Porter, he hath poſitively 
iworn, that he had another Meeting at Mrs. 
Meountjoy's, and there they did conſult, and agree 
to fend Charnock over to France; and Charns&% 
was directed to go with a Meſſage to invite a 
foreign Power over here. Now the Queſtion is, 
Whether he is to be believed? And I would go 
upon the ſame Reaſons for believing a Witneſs, 
as they do in Weſtminſter-Hall; and will go as 
far along with thoſe Gentlemen, as to the Credi- 
bility of a Witneſs : But if he be to be credited 
in Weſtminſter-Hall, why is he not ſo here? And 
therefore, if they had brought any Teſtimony 
againſt his Credit, as made him guilty of Perju- 
ry, or Forgery, it had been an Objection againſt 
his Teſtimony z but it was ſo far from that, 
That they did not offer to prove one Word of 
that; but what was ſaid was faid from the 
Counſel, and that is to go for no Evidence. The 
Counſel indeed did alledge againſt his Credit ſe- - 
veral Things, but did not prove any; and if they 
had, they would not have taken away his Teſti- 
mony in Weſtminſter-Hall ; That is, that he was 
concerned in the late intended Aſſaſſination, and 
Treaſon ; this was the ſame Objection that was 
made below; and they brought Witneſſes to prove 
that and ſome other Things, but they did not 
weigh any Thing; for if it ſhould be an Objecti- 
on that he was in the Conſpiracy, then you can 
have no Evidence of any Villany, for they will 
never truſt honeſt Men with it. Therefore I do 
take it, That Porter ſtands before you as a very 
credible good Witneſs, without any Imputation 
whatſoever. Then, Sir, ſay they, he is not upon 
his Oath: that is an Objection to your Juriſdicti- 
on; and though they ſay they own your Juriſ- 
diction, yet when they ſay ſo, they ſpeak againſt 
your Juriſdiction ; and by the ſame Reaſon you 
can go upon no Impeachment whatſoever ; for 
you can in no Caſe give an Oath. Then, Sir, 
they tell you, he is but one Witneſs, and that 
*tis in the Caſe of Treaſon, and there ought to be 
two Witneſſes, and therefore tho? you have Juriſdi- 
ction to do any Thing whatſoever, yet you have 
no Juriſdiction to go upon this Cauſe.” Now 
Sir, becauſe this ſeems to be the moſt formidable 


- Objection that is inſiſted on againſt the Proceed- 


ings in this Caſe, I beg your leave that I may 
fully anſwer it. | 
And taking it to be true, that the Fact is pro- 


ved but by one Witnels, I conceive we may pro- 


ceed in this Cauſe, though they can't in Jefimimn- 
ſter-Hall ; and I do take it, that there is a great 
deal of difference between one and the other; and 
do not take your Proceedings upon this Bill, 
being there is but ene Witneſs, to be any Strain, 

0 | but 
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but what you may extend the Legiſlative to, 
without going beyond what hath been done. I 
therefore beg you to conſider what the Law ori- 


: O 
ginally was as to Treaſon, and how it came to 


be altered. Before the Statute of 25 Ed. III. it 


was uncertain what was Treaſon, and what was 
not; then the Statute came and reduced it, that 
as to all inferiour Courts, theſe are your Treaſons, 
and no other ſhall be adjudged ſo ; but the Par- 
liament reſerved to themſelves a Power, that if 
any Caſe ſhould happen like them, they were 
to determine it themſelves. So, Sir, that at that 


Time, and after that Time, one Witneſs was 
good in Caſe of Treaſon ; as now *tis at this Day 


tor Robbery, Felony, or any other Fact but 
Treaſon. And till 1 Edw. VI. one Witneſs was 
good in all Treaſons: Then comes two Statutes in 
Ed. VI's Time, and the firſt takes notice, That 
ſince the 25 Ed. III. by ſeveral Statutes Treaſons 
had been made which were unſeaſonable, and 
therefore repeals them, and makes ſeveral new 
Treaſons. Then comes a Proviſo at the end of 
it; Provided always, that no Perſon whatſoever, 


after the firſt of February then next coming, ſhall 


be indicted, arraigned, condemned or convicted 
for any Offence of Treaſon, Sc. unleſs the Offen- 
der be accuſed by two ſufficient and lawful Wit- 
neſſes, or ſhall willingly, without Violence, con- 
feſs the ſame. Now that Proviſo relates only co 
the Treaſons particularly mentioned in that Statute, 


Then comes the next Statute 5 Ed. VI. and purſues & 


the ſame Words: But now this did not mean any 
Facts whatſoever that were left to the Judgment 
of the Parliament, becauſe thoſe Facts were not 
within their Cognizance. They are not parlia- 
mentary Words; indicted, arraigned, convicted, 


but only uſed by the Courts below. Why, Sir, 


if it be ſo that one Witneſs is ſufficient, here you 
have not only one credible Witneſs, but he is 
propt up extreamly well by collateral Circum- 
ſtances ; and though I do not allow that below 
they can proceed upon one Witneſs with pregnant 
Circumſtances ; yet for the Reaſons given, con- 
ſidering how this Evidence is propt up, I think 
It is ſufficient beſore you. For there was another 
Witneſs againſt him, and it hath been proved 
what that Witneſs could have ſaid if he was here; 
and *tis plain that Men have died upon the ſame 
Teſtimony. I muſt confeſs, when I was for read- 
ing of Groodman's Examination, Cc. I was not for 
reading them as concluſive Evidence, nor do I 
think them ſo in any ſort, either the Conviction 


of Cook, or Goodman's Examination before a Jul- 
Tice of Peace; but it is a ſtronger Evidence in 
this Caſe than any other, becauſe the Witneſs is 


not dead, nor is he withdrawn by the means of 
any Body but the Priſoner, or his Friends; 
which, as I take it, appears upon the Evidence : 
and if ſo, I think it comes to the Caſe, That if 
any one gets my Deeds, if he will not produce 
them, they ſhall be preſumed to be what I ſay 
they are. I muſt confeſs, the Acting of his Wife 
or any Agent might not be Evidence, if it appear- 
ed they did it officiouſly without his Knowledge; 
but being Clancy ſaid he came from Sir John Fen- 
wick, and it was for Sir 7%n Fenwick*s Advantage, 
I will believe it was by his Privity : And for my 
ſelf, I think it no Strain, if in this Caſe we take 
him to be a good Second to Captain Porter, though 
it ought not te be admitted in Weſtminſter- 


Hall. 


Then 'tis ſaid, That you have no Juriſdiction 
2 


thought, that theſe Acts extend to the Legiſlative, 


to proceed by Attainder in this Caſe, where the 
Perſon does appear, and he is in the Hands of the 
Law, and ready to take his Trial : I quoted you 
an Inſtance the other Day, 12 Car. II. where they 
attainted Perſons that were dead, without examin- 
ing one Witneſs ; and I have viewed all the Books 
ſince, and there's nothing appears, but the Bill 
ordered to be brought in, one Reading, and an- 
other, and ſome Petitions for making of Savings : 
There is one Rank of People that were dead; a ſe- 
cond Rank, which, as you were told from the 
Bar, were the King's Judges : ſome of which, it 
is true, were tried by the Law; but how? Not 
by the Direction of the Parliament; It was before 
they came into the Hands of the Parliament, and 
the Parliament takes notice they had been tried. 
'There was another Sort that was never tried, but 
abſented, and though they might have come into 
the Hands of the Law and been Out-law'd; the 
Parliament took cognizance of them, and attaint- 


ed them of Treaſon. Sir, I do take notice, that 


there was a fourth Sort of People convicted at that 
Time; (for if we were confined to the Rules of 
Meſtminſter-Hall, no doubt we could not give a leſ- 
ſer Judgment than that for Treaſon.) There was 
the Lord Mounſon, Sir Foby Danvers, and others; 
and the Statute recites, That they were concerned 
in the Murder of the King, yet in regard ſo many 
had actually ſuffered, they did not give them the 
Judgment of Treaſon, but to forfeit their Eſtates, 


5 
This is to ſhew you the Juriſdiction the Par- 
liament have over Offences, and how they can al- 
leviate the Puniſhment according to the Circum- 
ſtances as they appear before them ; therefore I 
think this is a plain Proof that we have a Juriſdi- 
Ction to $0 on with the Bill ; and at the ſame 
Time, I fay this, I would put it out of the Caſe, 
whether the Priſoner he a little Man or a great 
Man, that is now in Judgment before us; and I 
would put it out of the Caſe, what a good Thing 
his Diſcovery would be; I do not think that a good 
Argument: Neither do J think it any Argument 
if this Man eſcape, what Danger we ſhall be in : 
But I do give my Judgment from the Argument 
of his Guilt, and our Juriſdiction. | 

Mr. Pelham. Sir, the learned Gentleman that 
ſpake laſt, ſeemed ſo very clear in his Opinion, 
when he began to ſpeak, that ] was in hopes he 
would have given me and every Body Satisfaction 
in this great Point; eſpecially when he began 
with Magna Charta, which ſays, That every 
Man ſhall be tried by his Peers, or by the Law of 
the Land; I do take it to be part of the Law of 
the Land, that no Man ſhould be condemned for 
Treaſon, without two Witneſſes; but after that 
he did lay his Finger upon the Sore, he told you, 


the 2 Objectica was, That the Courts of Weſt- 


minſter-Hall are ſo governed and ty'd down, that 
they can't paſs any Sentence for Treaſon, but up- 
on two Witneſſes ; and he told you, they ought to 
be ty'd fo ; indeed he did ſoy we were not ty'd fo 
But I own to you, he did not give me any ſatisfac- 
tory Reaſon why we ſhould not be ty'd ſo. *Tis 
ſaid, we are not ty'd, and 'tis impoſſible we 
ſhould, for no Act can tie the Legiſlative Power; 
and ſeveral Gentlemen have ſaid, That though 
there are ſeveral Statutes that declare there ſhall be 
two Witneſſes in Caſes of Treaſon, yet they do 
ſay that in Caſe of Attainder by Parliament, one 
Witneſs may be ſufficient, Why may it not be 
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as well as the Stature of Edo. III. by which it is 
preſumed, That the Parliament may proceed up- 
on one Witneſs? And I take it, That there be- 
ing no ſuch Hint, *tis a Preſumption that the Le 


eie does crave an Obſervation of it by the legi- 


ſlative Power. 


did preſume yeſterday to tell you, That Mr. 


Algernon Sidney did ſtand upon it as his natural 
Right, that they could not proceed againſt him, 
there being but one Witneſs; I did not bring his 
Caſe as parallel to this, or think that his Autho- 
rity ſhould influence you; but he was a Man 
that had that Love to Liberty, and the Good of 
his Country, that he would not have ſaid ſo, even 
to fave his Life, if he had thought it inconſiſtent 
with either of them : Bur I have looked upon his 
Trial ſince, and there he does declare, That the 
being condemned by two Witneſſes, is the Law of 
God and the Law of Man; the juſt Law that is 
obſerved by all Men, and in all Places; *tis certain 
he reached even by theſe Words, the Power of 


Parliament; when Ido ſay Power, I do not mean, 


but that when ſuch a Law is paſſed, all are bound 
by it; but in ſome Senſe we may fay, you cannot 
do what is not juſt for you to do : You can do 
but what is juſt and agreeable to the Truft repoſed 
in you. | | 

The Gentleman ſays, he thinks it a ſtrange Opi- 
nion of him that ſaid, He had rather betry'd by 
a Jury, than the Houſe of Commons; indeed, if 
he could be ſure of ſuch a Houſe of Commons as 
this, he might retract what he had ſaid : But I 


have ſeen that done in the Houſe of Commons, 


which hath not made me extreamly fond of that 
Trial. TI have fat here when ſix or ſeven Noble- 
men have been declared Enemies to the Kingdom 
without any Evidence at all, and the Reaſon was 
ſomewhat like what it is now. The Power of 


Parliaments was brought in as an Argument then; 


and it was ſaid, it was only in order to an Im- 
peachment, but no Impeachment followed; yet 
theſe Noblemen went wich that Brand in their 
Foreheads, and if any Diſturbance had been, they 
had been expoſed to the Fury of the People: And 


though we are ſure of this Houſe of Commons, 


and may be ofall in this Reign, yet I know not how 
Facts may ariſe, and what Parliaments we may 
have, and upon that Account I am very unwil- 
ling a Precedent ſhould be made, at leaſt contra- 
ry to the Uſage in all manner of Courts what- 


ſoever. 


Sir Thomas Littleton. Sir, I ſhall not trouble you 
long in this Debate, that hath taken up ſo much of 
your Time already, in the Conſideration of ſome 
Matters we have been upon; though I did think 
your Time not very regularly ſpent, till this 
Occaſion offered it ſelf; 1 hope therefore, now it 
will take up leſs of your Time; I ſee the great 
Matter that was inſiſted on before, is inſiſted upon 
ſtill ; and I do think we may ſay it among our 
ſelves, though we would not let the Counſel, That 
we are ty'd up in this Caſe, by the Rules of West- 
minſter-Hall ; but I believe if that was the Caſe, and 
the Queſtion was no otherwiſe, than, whether or 
no we are ty'q up by the Rulesof Weſtminſter-Hall, 
believe it would receive a Determination, that we 
are not hound up to thoſe Rules. 

But I will take leave to tell you what I think is 
proper for us to ground our Judgment on : I think 
the great Reaſon, even of thoſe who are againſt 
the Precedent, why they did admit Sir John Fen- 
> to have Counſel, and to examine Witneſſes, if 
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he had any, and to croſs- examine the Witneſſes, 
and why they were willing to hear Evidence on 
both Sides in the Nature of a Trial; the great 
Reaſon was, becauſe that in a Caſe of ſo great 
Conſequence as this is, they would have the beſt 
Information they could obtain. Why did they 
deſire to be informed, but that afterwards they 
could lay their Hands upon their Hearts, and 
give their Judgment upon their private Opinion, 
Whether he was guilty or no? They ſay, we are 
not to give our Judgment upon our private Opi- 
nion; I always will. (It was not long ago we 
were not to have our Religion upon our private 
Opinion neither.) And when I am juſtified in 
that, I will rely upon it: Whether this be ſtrictiy 
legal Evidence, I do not lay ſo much Weight up- 
on it, as whether it hath ſatisfied my Conſcience; 
and I believe there is not a Man in the Houle but 
is ſo, (upon what he hath heard) and doth believe 
that Sir John Fenwick is guilty 3 and if we believe 
he is guilty, I would be glad to know by what 
Rules in the World any Man can give his Vote 
againſt this Bill, being of that Beliet. And I tell 
you why I think every Man believes ſo; becauſe 
every Man in the Kingdom that hath not heard 
ſo much as we have heard, does believe him to be 
ſo; and I can't think that their Reprelentatives on- 
ly ſhould be of another Opinion. 

What Evidence have you had? You have had 
Captain Porter*s Evidence, and that would be good 
evefi in inferior Courts; and beſides that, you 
have the Evidence of what Goodman did ſwear be- 
fore the Grand Jury ; you have heard what he 
did ſwear, and the Grand Jury did believe him 3. 
you have heard likewiſe what he did ſwear in an- 
other Cauſe to the Petit Jury, and they believed 
him, and convicted the Priſoner upon it; and 
though this be not legal Proof, ſtrictly ſpeaking, 
will any Body ſay that I have Reaſon to disbelieve 
this Man, and think he hath ſworn falſe ? 

Ay, but here is but one Witneſs, Gentlemen 
tell you: I will put you a Caſe where I believe this 
Houſe would attaint a Man without any Witneſs. 
Suppoſe two Perſons had ſeen Sir John Fenwick kill 
the King, (I believe we ſhould not have pulled 
him in Pieces in a barbarous Manner, but he 
would have hada Trial ;) and ſuppoſe before his 
Trial they had been conveyed away, if before 
they had ſworn this to a Grand Jury, and they 
had found the Bill, I believe this Houſe would 
have attainted him for it. 

Sir, Ido not think that we ſhould ſtand upon 
theſe little Niceties, nor be bound by the little 
formal Proceedings of other Courts, when the 
Government is at Stake. We are fent hither to 
take care that the publick Safety do not ſuffer any 
Miſchief from the Enemies of it: We have had 
Plot upon Plot, and I have heard fo much ſaid on 
behalf of the Lancaſhire Plot without Doors, that 
I wiſh we do not get an ill Name upon our ſelves 
before we have done. We have this Power to ex- 
ert upon extraordinary Occaſions, and here is a 
Man that hath endeavoured to ſubvert the Go- 
vernment, and Well- being of them that ſent you 


hither. I hope you will uſe it now; and if they knew 


who were not of that Opinion, I believe thoſe 
that ſent them would hardly ſend them any more. 

Mr. Hoco. Sir, as to the Argument, that if it 
was known how we gave our Opinion, thoſe that 
are againſt this Bill, the People would not chuſe 
them again: I am not afraid of that. I have 


been told ſo often, and yet J find the TY I 
ive 
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live amongſt, uſe me better and better every Day 3 
and] believe, Sir, they will deſire to uſe me, when 


they will lay other Men aſide. I mult in {ome 


meaſure ſupport what ſeemed to be reflected 
on an honourable Gentleman, in that he ſaid, 


he had rather be tried by 12 than 400. Iam ot 


his Opinion, and this is my Reaſon for it | I have 
my lawful Challenge in caſe of the 12, and if there 
be any on the Pannel I have offended, I can deſire 
they may be withdrawn, and that can't be done in 
any Caſe here. | 
But Gentlemen put the Streſs of their Argument 
upon that which no Body denies, and prove It 
handſomely, and well they may; for it is ſelt-evi- 
dent, the Power of Parliament they inſiſt on, 
when no Body pretends but we have a Power 
to do what we pleaſe : But J mult ſay of their 
Power what Bradton ſays of the King's Power, 


loc tamen non poteſt facere, quod non poteſt juſte 


ſacere. It is ſaid, We are nor ty'd up to the 


Rules of //eſtmin}ter-Hall, we are not fo; but I beg 


leave to tell them, That what is Reaſon and Ju- 
itice in Heſtminſter- Hall, is fo every where. And 
I do take theſe particular Points we ſpeak of, to 
be grounded upon Reaſon and Juſtice, and ſo far 
we are to purſue them. 

Two Evidences was not given as a Reſtraint 
upon 7//tminſter-Hall, for tear they ſhould do 
ſomething that is ill, for they are anſwerable for 
every Thing they do ill; but they were allow- 
ed to the People of England, that they might 
have a fair Trial, and it was thought conforma- 
ble to the Laws of God, the Law of Reaſon, and 


the Law ot all Countries, That no Man's Life 


{hall be taken away upon any particular Occaſi- 
on. And for to ſay, That a Man's Life may be 
taken away by two Witneſſes in one Place, and 
by one in another, is to ſay, That there is no 


certain Rule to prove a Man guilty of a Crime 


that may forfeit his Life, which is not admitted 


in any Country whatever. 


But truly Sir, we are going a little further; 
for the Gentleman before told you, there was no 
need of two Witneſſes, one would ſerve; but 
now they go a little further, for they tell you, 
there needs never a one at all: For I do fay, it 
every Gentleman here is to be guided by his pri- 
vate Opinion, there is no Man but before he 
heard this Cauſe did conceive in their Opinion 
lome Judgment of his Guilt. And, Sir, I think 
no Man, but would have told you, that would 
have been an unjuſt Judgment. 

But they do fay, That the Bill of Treaſon that 
was made laſt Seſſions of Parliament was to limit 


FTPeſtminjter-Fall ; and that J will truſt that with 


my ſelf, which I will not truſt with my Servant. 
Why truly, if I, or my Servant, was to commit 
an Error, or a great Crime, I had rather my Ser- 
vant did it, than my ſelf: But ] do not think 
that my Servant ſhould be bound up from doing 
an unjuſt I hing, and my ſelf ſhould have the Li- 
berty to do it. Another Thing that Law provi- 
ded againſt was, that People ſhould not be hanged 


without ſufficient Evidence, and theſe Things 


have been long complained of: But I never 


thought that the Evidence of one Witneſs, and 


one Witneſs would be ſupported in theſe Days. 
But, Sir, what have you done ? We have pre- 
vented People being executed by an arbitrary 
Power, and in an unlawful Way in Weſtminſter - 
Hall; but it you give this Example, you have 
brought the ſame Proceedings intothis Houle, and 


that they may be perpetually executed here, and 


ſo the Subject will be never the ſafer for the Bill oi 
Treaſon. 


And ] do believe likewiſe, That it is better- 
that a very heinous Fault, or a Miſtake, ſhould be 
committed in Meſtiniuſter-Hlall for ten Years to- 
gether, than once perpetrated in this Houſe. 


And my Reafon is this, Becauſe J/e/tmin/ter-Ha!! 


have a Law to be tried by, if they tranſgreis ' 


that Law; and there is a Way by turning out ot 
Judges, and other Things; and this Houſe hath no 
ſuperior Power, and when they do a Thing they 
make it a Law: So that this Houſe (as it hath of- 
ten been obſerved) can make this Nation unhap- 
py; becauſe this Houle can only eſtabliſh arbitrary 
Power and Miſery upon this Nation by a Law. 
Sir, as to the Evidence, to {ay ſomething to 


it, ſince every Body hath ſpoke to it; for my 


Part, I do confeſs to you, the longer I ſit here, 
and the more I have heard of this Trial, the lets 
I have been convinced within my ſelf, that theſe 
Witneſſes can know any Thing of Sir Fehn Feu— 
ich's Guilt. I have heard Captain Porter give 
his Evidence, but that is no {ſufficient Proof to 
me: I have heard what Evidence Gcodman did 


give to the Grand-Jury; but whether they did 


aſk ſuch Queſtions as I ſhould, if I had been of 
the Grand-Jury ; or whether they did confront 
him with Evidence, I can't tell. Therefore tho? 
the Grand- Jury was convinced by it, it is no Rea- 
{on to convince us; becauſe we might not be con- 
vinced by the ſame Evidence. 

But to go further : There is very great Rea- 
ſon to believe that Goodman was not then at this 
Place, and that not one Word that Goodman ſays, 


is true. I have ſuch Reaſon for what I ſay, That if 


Cook's Trial had been before this Houſe, (not to 
arraign Weſtminſter-Hall, though I think we are 


a ſuperior Power, and I may ſay what I pleaſe 


of that Trial ;) I ſay, if Coos Trial had been 
before this Houſe, and what I have heard, be 
true, I do think they would hardly have found 
Cook guilty upon Goodman's Evidence: For there 


were three as poſitive Evidence as could be, that 
he was not at the Place when he ſwore he was. 


And l obſerve a littie Failure in Captain Porter's 
Evidence in that Point; for I don't think it proved 


by Captain Porter, that Goodman was by when 


this Diſcourſe was: For he ſays, he ſpake of this 
Thing at Mrs. Mountijoy*s, and dined there. 
Members. No, no; It wasat the King's Head. 
Mr. How, Well, there was but one Place where 
it was. Now whether Captain Porter heard 
them talk of it before Goodman came in, or whe- 
ther Goodman be a good Witneſs, he having been 
there but the latter Part of the Time, which 
ſeemed to me to be the Time ney ſhould have 


given over their Talk of the Buſineſs ; they having 
been ſo long together before: But it does not ap- 


pear to me that Goodman can be a good Witneſs. 

But I take it, That it is not juſt nor reaſona- 
ble to find a Man guilty upon one Witneſs, and 
circumitantial Evidence. I did mention a Caſe 
where there was a poſitive Witneſs, and a cir- 
cumſtantial Witneſs, it was in my Lord De- 
lamere's Trial; and yet that was not thought 
a convincing Argument by the Lords to find 
him guilty; and I hope no Conſideration will 


oblige us to do thar, which I am ſure we ſhould 


blame them for doing. 
The Conſequence of this, Gentlemen ſay they 
do not fear: I believe, if Sir Jobn Fenwick had 
been 
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been told, when he was Major-General of King 
Army, that I ſhould come here to fit up- 


2 Life, he would have laughed at it, and 
thought it impoſſible 3 bur the contrary has hap- 


pened. And have ſeen Parties hang one another 
wich ſuch Violence, I pray God we may keep 
1] do not know; we are all concerned 
in ſome Meaſure, it having been the Unhappi- 
neſs of this Nation, that at one Time or another 
every Body hath been concerned, that they may 
have a Proceeding of this Sort againſt them; and 
this ſurmounts all that at preſent Gentlemen can 
do : For it extends beyond all Pardons, and will 
reach beyond the Act of Indemnity. God knows 
who may be ſerved ſo, notwithſtanding all the 
Act of Indemnity. 

Sir, there is one Thing that is faid further, 
which the Gentlemen at the Bar conclude with 
az a ſubſtantial Argument, That we do not aim at 
Sir Jobn Fenzick's Blood, (God forbid we ſhould) 
but at his Confeſſion : You will here read the Bill 
once, and twice, will commit and paſs the Bill, 
(Sir John Fenwick not confeſſing) and ſtill this is 
not to aim at his Blood : Bur it happens perhaps 
that this Man knows no more of this Matter ; and 
this Man is racked in a Manner to Death, from 
Reading to Reading, becauſe he does not con- 
feſs; and at laſt he comes to be hanged, drawn 
and quartered (inſtead of High Treaſon) for not 
confeſſing it. = 

This I take to be the dangerouſeſt Part of all 
the Arguments that have been urged : For this 


1 muſt tell you, That according to my private 


Opinion, I do believe chat Sir Fohn Fenwick does 
know of no more Perſons concerned (nor do I 


believe that he knows all that he ſays) than he 


tells you. He hath not been a Man that hath 
kept Company with great Men : He hath gene- 
rally relieved the poor Jacobite Officers: There 
are five People, as I take it, he hath told you he 
did converſe with : I would fain know in what 
Plot any Man converſes with above Five of the 
Plotters ? There may be a Plot that may be moſt 
dangerous, and yet a Perſon that knows of this 
Plot, may not know above two or three others 
that are concerned in it. 

But the great Argument is, Take care of your 
Government. In the firſt Place, they muſt ſup- 
poſe the Safety of the Government depends up- 
on his Execution, or why do they uſe it as an 


Argument? But I wiſh they would ſhew me the 


Government would be one Penny the worſe, if 
this Bill does not paſs. Do you want Examples 
of. Puniſhment to deter Men? No; you have had 
lawful Proof againſt four or five Perſons, and 
they have been executed : Here are Examples 
made, that no Body for the future may preſume 
to plot together, and not to be executed. 

| What is the Reaſon of this Bill then ? Why, 
there is a Plot going on; Sir John Fenwick hath 
been impriſoned this ſix Months or more; andwill 
you hang him becauſe there is a Plotnowgoing on? 
What Conſequence is that? Do you think that he 
knows any Thing of it, or that he can diſcover 
it? It hath been ſtarred fince his Confinement, 
ir may be, and he knows nothing of it : So thar 
as to what is preſſed of his Confeſſion, I know 
no one Thing would be gained by it, that could 


be uſeful to the Government ; for I believe all 


hath been diſcovered already that he knows, 
and that Plot hath been utterly diſappointed, 
and they have been fain to make a new one. 
Vol. V. 
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Will you proceed in a Bill of Attaihdef, unleſs 
the Matter be of the greateſt Conſequence? The 
Preamble of the Bill for attainting the Duke 
of Monmouth, gave a ſubftantial Reaſon for it ; 
That he was in Arms, and could not be brought 
to Juſtice. That implied, That if he could have 
becn brought to Juſtice, they would not have at- 


tainted him. 
I think I need not give you more Arguments 


in this Matter; I wiſh I could hear thoſe that 


have been given, well anſwered. I ſhall ſay no 
more; but I know this, that my private Opi- 
nion ſhall never guide me in this Caſe. Tis 
not the fame Thing with the Caſe my ' worthy 
Countryman put: In the Caſe of Religion, 
my private Opinion does not affect other Per- 
ſons ; indeed it does the Papifts, where they will 
murder others that are not of that Religion. 
Mr. Norris. This is a very folemn Debate, and 
*tis upon a very ſolemn Occaſion. *Tis a Caſe 
of Blood ; *tis a Caſe that in my Life-time, F 
thank God, I never had to do with yet; and in 
this Matter wherein ] am now ro be a Judge, I 
will uſe as much Caution as any Gentleman with- 
in theſe Walls. | 

J am ſo conſcious to my own Inability in 
what I have to ſay, that ] can't expect to con- 
vince any Body; but what I fay, is to diſcharge 
my own Duty, and ſatisfy my Conſcience in that. 
I doubt nor, but every Gentleman conſiders the 
Station that he is in, and the Trutt repoſed in him 
by thoſe that ſent him hither : We are intruſted 
with the Lives, Liberties, and Properties of every 
Man in England; and we are anſwerable for them 
to thoſe that ſent us hither, to our Poſterity, 
and to our ſelves. | FOE eee | 

In this Matter, many Things of great Weight 
and Importance are before you ; here is 'the Life 
of a Man, the Prefervation of the King and Go- 
vernment, and the Power of Parliaments to be 
conſidered. ' Sir, as I ſhall be cautious of taking 
away the Life of a Man, ſo I ſhall be careful of 
the Preſervation of the King and Government, 
and the Power of Parliaments; and though T 
do not think it requiſite, nor never will give 
my Conſent to ſupport the Government, or Ho- 
nour of this Houſe, at the Expence of innocent 
Blood; yet I ſhall not be afraid of giving my Opi- 
nion in this Matter, to bring a Criminal to Pu- 
niſhment : Beſides, the Treaſon he hath commit- 
ted, he hath Crimes of a Nature almoſt equal to 
Treaſon ; and for which, becauſe he hath evaded 
the Cognizance of Meſtminſter-Hall, he is now 
brought before you; and there are ſeveral Inſtan- 
ces, where this'Houſe hath taken notice of Of- 
fences of a" Teſs Nature, and for a leſs Reaſon, 
than this is brought before you. | 2 
To quote Precedents, is a little dry Subject ; 
but however, Iwill inſtance in one, that (I think) 
does aſſert the Power of Parliaments in this Caſe, 
which has not been mentioned yet; and thar was 
(as I remember) in the 3 Rich. II. of an Agent 
that came from Genoua, Who was, by a misfor- 
tune, killed upon a Quarrel that happened in 
the Streets; he that killed him was brought to 
his Trial; it could not be brought within the 
Statute of 23 Ed. III. but he was brought to his 
Trial, and it was found only ſe defendendo; but 
he being a publick Miniſter, it was thought fit 
that the Nation ſhould take more notice of it: 
and he was attainted afrerwards by Parliament, 


and there is a Record of it: They did not 
R. think 
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think fit to make a general Law, but they 
made an Example of the Man that committed this 
ST. -- 

A great many Gentlemen have ſuppoſed this, 
and ſuppoſed that, and what ought not to be 
ſuppoſed ; but I will make an eaſy Suppoſition 
I will ſuppoſe that we are the Commons of Ex- 
gland in Parliament aſſembled; and if ſo, Sir, 
we have a diſcretionary Power to do whatſoever 
we ſee is for the Good of the Kingdom; And it 
we are to be circumſcribed by the Rules of Weſt- 
minſter-Hall, and we are to do nothing but 
what they would do, to what Purpoſe do we {it 
here? If we are intruſted with this Power, and 


may exert it, I think here is a fit Occaſion for 


you to exert this Authority, 

Sir, give me leave to take notice, That the 
Strain of Argument that was uſed ſome Years 
ago, is very much altered by the ſame Gentle- 
men; (I will mention it) I think it was in 78, 
when the Bill of Excluſion was brought within 
theſe Walls; the Arguments ran then (for I have 
ſeen them in Print) Thoſe that were againſt that 
Bill ; What will you do? Say they ; Will you do 


this Thing? Paſsa Judgment againſt a Man with- 


out hearing of him ? Hath he been brought to 
your Bar, to anſwer what you have to ſay againſt 
him? How do you underſtand that he is guilty of 
the Crimes you accuſe him of? And they did 
uſe thoſe Arguments againſt them that were for 
diſinheriting the Duke of Vork: But the Anſwer 
then was, Do you diſpute the Power of Parlia- 
ments? Is there not a diſcretionary Power in the 


Parliament? I do take notice, That thoſe Gen- 


tlemen that uſed that Argument for the Bill of 
Excluſion, now uſe it a quite contrary Way, 
Sir, I think the Power of Parliaments is not to be 
trifled with. | 

It hath been urged and ſaid, a little while 


ago, by a Gentleman, That he does not believe 


Captain Porter is a good Witneſs, I will give you 
a good Reaſon why I do think he is a very good 
one, and they at the Bar think ſo too, becauſe 
they would have given a great Reward to have 
taken him off; and for the ſame Reaſon, I be- 
lieve Goodman to be a good Witneſs too: Sir John 
Fenwick was ſatisfied, that Goodman did know how 
far he was concerned, and he hath been prevail- 
ed with to be out of the Way. _ _ 85 
Sir, here are a great many Circumſtances that 
agree ſo well together, that (I think) no Per- 
ſon can doubt of Sir John Fenwick's Guilt; and (I 
think) *tis in this Caſe in the Body politick, as in 
the Body natural, when a Man is almoſt paſt the 
Cure of-Phyſicians ; when a Man hath a Gangrene, 
a rotten Member, which the Phy ſicians by the or- 
dinary Means can't cure, the Remedy, the Col- 
lege of Phyſicians themſelves, in that Caſe, would 


. uſe, is, they would ſay, Immedicabile vulnus enſe re: 


cidendum eſt. Ye SI 

I am of Opinion, that the Legiſlative hath 
this Power, and that this is a proper Occaſion 
to exert it; and to compare ſmall Things with 
great, tis like Thunder and Vengeance in the 
Hands of Providence, that is not uſed, but 


upon extraordinary Occaſions ; and then it ought 


not to fail, for that makes a Man trifle with 
and deſpiſe that Power that is not effectually 
able to exert it ſelf; and if the Sword of Juſtice 
be drawn, it they find it ruſty, and will not cut, 
they will have a mean Opinion of your Power 
tor the future, | | 

I 


Gentlemen are afraid of Precedents in this Calc . 
for that Reaſon I am for committing this Bill, be- 


_ cauſe I would make this a Precedent; and I 


will tell you why : Becauſe it may happen in fu- 
ture Ages, that Miniſters of State, and Perſons 
concerned in the Government, may be faulty (I 
think I may ſuppoſe that) and as the Law ſtands 
now, he is but a bungling Politician that can't 
ruin the Government, and yet not come within 
the Bill of Treaſon to be hanged for it; and 
therefore for the keeping an Awe upon Miniſters 
of State, and becauſe 1 would have this Houſe 
always have it in their Power to puniſh future 
Offenders, as they ſhall ſee cauſe, as well as this 
unfortunate Gentleman at the Bar, I am for 
committing this Bill. | 

Mr. Finch, Sir, the Queſtion now before you, 
ariſes upon a Caſe wherein you have a Man ac- 
cuſed of High Treaſon, and for that there is 
but one Witneſs, which by the Rules of eſt- 
minſter-Hall, is confeſſed by every Gentleman, is 
not legal Evidence. 

I remember the other Day, when this Evi- 
dence was offered, and an Objection made to it, 
the Anſwer was, That we ought to hear it 
(though in Meſtminſter-Hall, they could not do it) 
becauſe we ſit here as Judges, and we can diſtin- 
guiſh what is legal Evidence, and what is not 
legal Evidence, and can give its juſt Weight to 
every Part of it: I do obſerve now, in this De- 
bate, ſome Part of the Evidence, which no Man 
can ſay could have been given according to the 
Rules of Law, is inſiſted upon, and Weight laid 
upon it. | 

And here they have taken into Conſideration 
the Power of Parliaments ; and the Method of 
Parliaments has been inſiſted upon: As to the 
Power of Parliament, Whether the Parliament 
can do it? And whether if the Parliament plea- 
ſes to do it, they are tied up (as Gentlemen are 
pleaſed to expreſs it) to the Rules of Meſtminſter- 
Hall? That the Parliament can do it, *tis a 
hard Matter to gain-ſay, That any Thing is 
out of the. reach of the ſupreme Power of a 
Nation; the Legiſlative Authority can do every 
Thing: Yet, though Gentlemen have ſaid this, 
and others have obſerved, That there wanted 
no Authority to prove this, being ſelf-evident 3 
yet give me leave to inſtance in ſome Particu- 
lars in this Caſe, with the Authority, of the 
Judges upon it, where the Parliament have 
5 according to the Rules of Meſtminſter- 

all. | | 

We read in Hen. VIIIth's Time, that the Lord 
Cromwell, Earl of Eſſex, was attainted in Parlia- 
ment; and Hiſtory tells us, That he was attaint- 


ed by a Law of his own making. Now, ſays : 


my Lord Coke, That ſeems ſtrange 3 but enqui- 


ring of an ancient Perſon that lived in thoſe 


Days, he told him the Meaning of it; That Lord 
I conſulted with the Judges, Whether or no, 
if a Man was attainted by Parliament, and was 
not brought to be heard, ſuch Attainder would 
be good in Law? The Judges ſtarted at the Que- 
ſtion, but could give no other Anſwer than this; 
Truly, if ſuch Attainder be made, we know no 
Law to find Fault with it, for *tis done by the Le- 
giſlative Authority. It fel] out, That the Inſtance 
of condemning a Perſon in Parliament (not ac- 
cording to the Rules in Weſtminſter-Hall) fell our. 
to be the Nobleman's Caſe; for he himſelf was 
ſo attainted immediately after. 
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Attainted by Act of Parliament. 


Give me leave to inſtance in another k ind of 
Authority, the Authority of Parliament touch- 
ing theſe Attainders, and what has been the Con- 
ſequence of them: If you will look into the Re- 
cord of Rich. II's Time, I do not mean the Re- 
cord that hath been quoted, nor the Caſe of John 
[mperiall, for killing the Genoua Ambaſſador, which 
was declared Treaſon in Parliament, Ten Years 
after the Man had been tried in Weſtminſter- Hall 
for it; but I mean the 11 Rich. II. how many 
were attainted by the Proceedings of thoſe 
Times; I do not mean by Acts of Parliament, 
but thoſe Attainders were in an extraordinary 
manner, not according to the Rules of Weſtmin- 
fter-Hall : And 21 Rich. II. the whole Parliament 
and its whole Proceedings were reverſed, and 
the Parliament annulled : In that Year were the 
Proſecutors of the 11th Year themſelves attaint- 
ed: And 21ſt Year of Rich. II. the Act that re- 
pealed that Parliament, repealed the Pardon too; 
but in order to come to the Attainder of thoſe 
Perſons: That being done, was not enough; 
for the Lord Arundel had a Pardon the 17th of 
Rich, II. Upon that they made a Law to repeal 
his Pardon by Patent, that they might come to 
the Attainder of that Lord; and that Lord was 
But I muſt 
obſerve one Thing a little further, That that ve- 
ry Parliament, that doubtleſs knew their own 
Power well enough, and that their Attainders 
were firm, being made by the Legiſlative Pow- 
er ; yet they had a little Jealouſy themſelves of 
cheir Proceedings; for they paſſed an Act to make 


it capital to go about to reverſe any of thoſe 


Laws; and another Act, that all the Lords and 
Biſhops ſhould be ſworn. Now ſee what fell out 
after; Rich. II. was depoſed, for conſenting to 


| thoſe Laws; and Henry IVth, in the firſt Year 


of his Reign, abrogated the whole Parliament, 
and repealed all thoſe Laws: Theſe Turns have 
been upon theſe extraordinary Proceedings of 
Parliaments. | 

Give me leave to give you another Inſtance, 
and that in another Caſe, as odious as poſſible 
could be. In the Murder of Edw. II. there was 
Roger Mortimer attainted in the firſt Year of 
Edward. III. and the Record fays, That it was 
notorious to them all; and what then? They ad- 
judged him to be attainted in Parliament: When 
Time had a little worn off that extraordinary 
Zeal (which truly was commendable, though it 
had tranſported them a little too far beyond the 
Rules of Juſtice;) and they came to conſider 
what Precedent they had made for Poſterity, it 
had another Face; for in 28 Edvw. III. was that 
Attainder reverſed, becauſe he was not brought 
to anſwer as he ought to have been. There was 
alſo an Act for attainting the Earl of Arundel, 
which in the ſame 28 Edw. III. was reverſed, be- 
cauſe he was not brought to Judgment by due 
Proceſs of Law. | 

But now we are told, we are not tied here to 
the Rules of Weſtminſter-Hall: Gentlemen do not 
enough diſtinguiſh in this Matter; the Forms of 
Meſtminſter-Hall, fay ſome; the Rules, ſay others; 
and others ſay there is no Difference between the 


Form of Proceedings, and the Rules of Weſtmin- 


/ter-Hall: but J hope no Gentlemen do think but 


the Parliament, though they have a Power to 


act as they think fit (as Inſtances have been given) 

yet the Parliament it ſelf are tied by the Rules 

of nes Juſtice. Now I would have Gentle- 
= | 
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men that ſay we are not tied by the Rules of 
Weſtminſter-Hall, a little to conſider the Matter. 
Are the Rules of Veſtminſter-Hall no other than 
what are neceſſary for the executing of Juſtice? 
If they are no other, how can we be ſaid to go 
according to Juſtice, when we go beſide thoſe 
Rules ? I deſire them to conſider of the Conſe- 
quence of this Proceeding; there is no danger, 
I hope, of this Parliament: But if we ſhall ſay, 
that the Rules of Yeftminſter-Hallare not ſuch 
as are neceſſary for the Proceedings in a Courſe 
of Juſtice, we ſhall ſhake thoſe Barriers of our 
Liberty and Property, I am afraid, a little more 
than Gentlemen think of at preſent ; and ſhall 
we declare they are not neceſſary, when our An- 
ceſtors have thought them ſo, and their Wit- 
dom hath derived them to us, and the Wiſdom 
of the Nation in Parliament hath eſtabliſhed theſe 
Rules ? 

I can't ſay what Conſequence may follow upon 
this. This Parliament can never do any Thing to 
endanger the Lives of the People of England; bur 
heretofore Parliaments have been damned wich 
ſeveral Brands, ſet upon them by ſucceeding Par- 
liaments. As for Inſtance z One, I think, in the 
38 H. VI. 39. That Parliament was wholly re- 
pealed as packed, and paſſing Laws through 
Rancour and Malice, and having paſſed no good 
ones: Now, ſuppoſe a Parliament ſhould come, 
that ſhould not be fo tender of the Liberties of 
the People as this; and they ſhould be ſo bold 
as to ſhake thoſe Laws that are made for the 
Rules of Juſtice, if they have ſo good a Parlia- 
ment to guide them in it z Will not this be an 
Inducement to ſuch a Parliament as that, to ſhake 
all our Laws and Liberties ? But I can't trouble 
you any longer, my Head will not give me leave; 
I am againſt the Bill, and have offered you my 
Reaſons. | 

Col. Wharton. I hope Gentlemen, in a Matter 
of this Moment, will have Patience to hear one 
another; and ſince every Gentleman is to give 
his Vote in this Matter, I deſire to give my Rea- 
ſons for my Vote: I am of the Opinion of ano- 
ther Gentleman, That we have not touched the 
Sore yet; yet Ido not think that the Rules for 
Weſtminſter- Hall, are Rules for us. The Gentle- 
man that ſpake laſt, as he always does, made a 
very florid and elegant Speech, and brought you 
ſeveral Examples of Attainders that have been 
condemned from one Parliament to another, in 
ſeveral Reigns: But I do not wonder at that, 
when the Crown went from one to another. An 
Inſtance was given in the Caſe of the Lord Crom- 
well, which was ſpoke too from the Bar; and Sir 
Thomas Powys laid a great Streſs upon it, That 
this was condemned as a wrong Judgment, be- 
cauſe he was not heard: I believe that may bea 
Reaſon why many of thoſe Attainders were con- 
demned; perhaps it might be a Cuſtom of our An- 
ceſtors to paſs Bills of Attainder without hearing 
the Party: This Perſon hath been heard, and 
fully heard; and I believe no Perſon that hath 
been attainted, hath had ſo fair a Trial; and 
therefore Parliaments having condemned Bills 
of Attainder, becauſe the Perfons have not been 
heard, that will be no Reaſon why any Parliament 
ſhould condemn us. A Gentleman told you, 
That the Law of God and Man was not to 


_ condemn a Man, but upon two Witneſſes; but 


there are many Inſtances to the contrary. 


EN | Is 
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It is told you, That Porter, here before you, is 
not a good Evidence, becauſe he is not ſworn; 
and that you are to go by the Rules of Meſtminſter- 
Hall. Says the Gentleman that ſpake laſt, you 
are to go by their Rules, but not by their Forms: 
I muſt confeſs there is a great Difference between 
them two; for a Form is only the Manner and Me- 
thod by which we proceed in doing of any Thing; 
but the Rule is the Foundation we are not to err 
from; but J can't agree, we are upon the ſame 
Rules as Veſtminſter-Hall is. The Rules of WVeſt- 
minſicr-Hall are, when a Man is brought upon his 
Trial, the Jury are all to be upon their Oaths 3 
by which Oath they are to make a true Judgment 
according to Law: This is not the Caſe here; if 


I was a Jury-Man, and was to try a Man, and 


one Witneſs ſwore againſt this Man, and no other 
Witneſs, though J did in my Conſcience believe 
him to be guilty, yet in that Cafe my Conſcience 
is diſcharged, and ] mult find him not guilty : But 
no Man can ſay this is the Caſe here. 

What are we now a doing? Here is a Bill to 
attaiat Sir 7% Fenwick of High Treaſon ; it I 
reject the Bill, I do declare him not guilty; and 
i Ido think him guilty, I do declare againit my 
own judgment; for my Judgment here, is not 
bound up as a Man's Judgment upon a Jury 3 for 
his Judgment is bound up to Proof, according to 
Law; and my Judgment 1s bound up by my own 
Beliet : This is the Proof I muſt go by; and I 


think every Man is bound in Juſtice and Duty to 


his Country, as he believes Sir John Fenwick to be 
guilty, to be for the Commitment of this Bill; 
and till any Gentleman will convince me, that 


this is not a Rule I am to go by, I muſt con- 


tinue in this Opinion. 


Mr. Boyle. The Diſorder that worthy Gentle- 


man was in, makes me the more concerned for 


fear of falling into it my ſelf. 

J hope in this Debate, Gentlemen will be very 
cautious of uſing it as an Argument, what Ap- 
plication our Votes ſhall have without Doors, and 
with thole we repreſent, when we are to give 
Judgment, as far as in us lies, for the Life and 
Death of a Man; and therefore I muſt obſerve, 
that the Eagernels that isjuſtifiable upon Impeach- 
ments, may not look ſo well now we are Judges 
upon a Bill of Attainder. You have gone over the 
whole Courſe of the Evidence, and I believe that 
this Debate will ſhew you pretty plainly, what is 


to be the Fate of this Bill; for I believe all the 


Arguments will now be uſed that can be: As to what 
hath been ſaid of extorting a Confeſſion, I take it 
to be quite out of the Cale. | 

I am ſorry to be ingaged one way or another: I 
would not, if I could help it, out of the Houſe, 
be upon a Jury of Life and Death; yet in that 
Caſe, I ſhould know the Law, or be told it by the 
Judges: But in this Caſe, we are both Jury-Men, 
and Judges, and know not what Rules we are to 
go by; but ſer up a Court of Equity which hath no 
Bounds, but our own Conſciences. 

As to Sir John Fenwick, I know him not; as to 
his Cauſe, I am ſure, J am againſt it; but how 
far I think him guilty or not, I think is not the 


ſingle Point to be conſidered: J muſt confeſs, there 


have been ſeveral People accuſed of this Conſpira- 
cy, and have been named by the Evidence at the Tri- 
als; and I believe they are much alike guilty, be- 
ing upon the ſame Evidence; but as to all that 


hath been opened before you, and proved, it can 
amount to no more than this: There is but one 


Evidence, which by the Law would be a good 
Evidence to convict him in another Place; and 
therefore I do agree with the Gentleman that ſpake 
under the Gallery, that this is a very extraordina- + 
ry Caſe; for one Witnels is not ſufficient at Law 
to convict him, and the Law would be very different 
hereof. Tam to judge according to my own Opi- 
nion, and not by the Rules preſcribed by the Law; 
but though this Proceeding is not ſtrictly according 
to the Law of the Land, yet if it was ſuch an ex- 
traordinary Caſe that required you to diſpenſe with 
thoſe Forms, and come to this extraordinary Man- 
ner of Proceeding; I think, for my own Part, it 
might be ſupported by the Neceſſity of it, for *tis 
impoſſible that it ſhould be other wiſe in Practice: 
Thus when the Government is at Stake, and no- 
thing will preſerve it, but the breaking through the 
ſettled Forms; then the Government will break 
through them, and whatever Rule you preſcribe, 
it will always happen ſo. 

There is a very extraordiuary Caſe, and that 
was in the Conſpiracy of the State of Venice, above 
a hundred Years ago, I think, ſet on Foot by the 
Spaniards; then the State, to get the whole Matter 
out, promiled a Pardon to as many as were con- 
cerned in it, and after they had promiſed it, and 
treated with them about it, they thought it neceſ- 
ſary, for the Preſervation of the whole, to break 
their Faith, and they were all put to Death. This 
was upon Point of Preſervation of the Govern- 
ment. 5 

But, Sir, as to Precedents, give me leave to ſay; 
] do not give chat Authority to them unleſs I know 
all the Springs and ſecrer Hiſtories and Tranſacti- 
ons, that were their Guide in making thoſe Pre- 
cedents; and as to Precedents that have been quo- 
ted, when the Parliament has declared what was 
Treaſon, and what was not Treaſon, or have de- 
clared conſtructive Treaſon, they may be ground- 
ed upon the Statute of 25 Ed. III. But I think there 
is no Statute upon which they can ground the Con- 
demnation of a Man upon one Witneſs. 

In the Caſe of my Lord Stafford, upon conſtru- 
ctive T reaſons, it was there ſaid, That it was a 
Fire that had lain hid for 240 Years, and that it 
never broke out before, but to conſume him, and 
his Poſterity. It was anſwered by Pym, if that was 
the Caſe, it was not for want of Law to juſtify 
ſuch a Proceeding, but all that Time had not pro- 
duced ſuch an Offender. | 

I do not doubt, but if any one will conſider the 
late Conſpiracy 3 and if that was the Queſtion, but 
it was as extraordinary as any Thing can happen : 
For itwas to ſubject their Country to a foreign 
Power, which is very extraordinary, and ſeveral 
Perſons were concerned in it : But there is one ex- 
traordinary Part which I do not remember this 
Gentleman is accuſed of; and that is, the Aſſaſſi- 
nation. Treaſon it ſelf is a very extraordinary 
Crime; but give me leave to lay, that extraordi- 
nary Part is not alledged againſt this Gentleman, 
and this Bill does not ſeem to be brought in for 
that, wherein he is. concerned in common with 
ſome others, but for the ſubſequent Matter al- 
ledged in the Bill. This Bill is grounded, not fo. 
much upon that he is guilty, as a great many more 
are, as upon ſeveral Circumſtances which have hap- 
pened to no Body elſe. Give me leave to inſtance 
in a Caſe, now in my Head: (I beg your Pardon 
that J ramble, *tis from the Awe J have upon me 
from this Aſſembly) in Caleline's Conſpiracy ; and- 
if that was our Caſe, no doubt there would be _ 
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ther ſort of Argument for it; there they con- 
ſulted what to do with Celbegus, and the other 


Conſpirators; he was at the Head of an Army, 


which only expected his Orders to lay Rome in 
Aſhes; the Queſtion was, Whether they thould 
break the Porcian Law; and for the Safety of the 
Senate they were put to Death before the Aﬀem- 
bly:rofe.-? 7 5 TL 
Now to come to this part of it; though Sir John 
Fenwickis a great Offender, yet I think his Caſe is 
not ſo extraordinary, as to make you poo up- 
on this Bill. I do take his living or dying not to 


be of that Conſequence as this Bill of Attainder. 


I know not how he comes to be ſo conſiderable 
when in Hold ; for when he walked about Town, 
I never heard he was feared or regarded at that 
Time. 

But to come to the Allegations in your Bill, up- 
on which you are to ground your Judgment; the 
firſt Part is a new Conſpiracy, that is, for intend- 
ing to create a Jealouſy between the King and 
theſe noble Perſons : As to them, you have alrea- 
dy paſſed a Vote in their Juſtification ; and I think 
their Actions may juſtify them to the World, as 
much as any Vote of the Houſe of Commons; but 
whatever that may be, I think it was a fooliſh 
piece of Conſpiracy, as well as an ill one; for 
one, when he was in danger of being hang*d for 
one Plot, to venture upon another; and, I think, 
there was at that Time two Witneſſes to bring him 
to his Trial, and that is an Allegation in the Bill. 
And as to the Protracting of his Trial, *tis 
natural, and fo juſtifiable, whether innocent or 
no, and what every Body attempts; and no 
Body can wonder at it, but in one Caſe or the 
other it can be no ſufficient Ground to attaint 
him. | OP 
The next Thing that is faid 1s, 'that he hath 
been the Occaſion of the withdrawing of the Evi- 
dence. Now I muſt obſerve, That 1s not alledged 
in the Bill, and is proved but by Hear-ſay ; but 
ſuppoſe it was true, and alledged ; if any Man 
concerned in Treaſon ſhall endeavour by Friends, 
or otherwiſe, to get off an Evidence, can that 
amount to that which is deſigned to be puniſhed 
by this Bill? to High Treaſon? *Tis the Part of 
thoſe that are intruſted with thoſe Matters, to be 
What are 
Gaols tor, but to keep them in Cuſtody ? And the 
People employed in thoſe Buſineſſes are to take care 
of it. Are we to ſupply a Defect of what ought 
to have been done in another Place? | | 

So that I do ſay, That a Precedent in an extra- 
ordinary Caſe is no Precedent to be uſed in a 
little Caſe. It may be urged, but *ris but a Pre- 
rence; when you have paſſed this Bill, which is 
the Record, the Matter will appear no otherwiſe 
than are the Suggeſtions of ' your Bill. A Man 
hath aſperſed great Perſons, which is a great Fault 
indeed, (for he is not charged with the withdraw- 
ing of the Evidence) therefore attaint him upon 
one Evidence. I think by this Bill you will open 
a Door for a Precedent of all Treaſons of the ſame 
Nature. Sir, there have been many Precedents 
mentioned, I will trouble you with none, becauſe 
moſt Gentlemen have read the Argument of Mr. 
St. John's in this Caſe. I muſt confeſs, unleſs 
there was that Neceſſity as is pretended, which 1 
do not ſee, 1 do not ſee how you can juſtify paſ- 
ſing this Bill of Attainder, either by the Law of 
God or Man, in any Nation allowed. 

I muſt confeſs, I have no manner of Concern 
| 2 | 
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how this Queſtion goes; what I have ſaid, is more 
to ſatisfy my own Judgment, than work upon 
other People. I am not fatisfied there is thar 
Neceſlity that is pretended; and therefore as my 
Judgment is now informed, I can't give my Vote 
for Committing of this Bill. | | 

Mr. Smith, Sir, Town my ſelf to be very unfit 
to ſpeak in this Argument, but ſince I am to give 
my Vote in a Matter of this Conſequence, I beg 
leave to give my Reaſon why I give my Vote, as I 
intend to do ; I know the Matter before us, both 
in the Nature of the Crime and Puniſhment, as 
well as the Conſequence of it, requires a very 
deliberate Conſideration ; but at the ſame Time, 
I do take the Hazard and Danger of this Go- 
vernment to be a Matter of great Conſequence 
OO. 
Though there have been ſeveral Precedents in- 
ſtanced in relation to Attainders ; and though I 
have obſerved, that moſt have acknowledged, 
That they might be juſtified upon extraordinary 
Occaſions ; yet when they have aſſerted that, they 
have told you, they were upon a wrong Founda- 
tion, and ſo were laid aſide. Now I think it no 
great Matter to ſay, That thoſe Attainders that 
were made in Rancour upon contended Titles, 
were reverſed when the oppoſite Party got the 
Power, no more than if any Action, be it never 
ſo juſtifiable, ſhould be reverſed when King James 
comes again, which I hope never will be. Is it any 
Argument, that when H. IV. came to the Crown, 
and depoſed King Richard, that he reverſed all the 
Attainders in his Time ? There might be Reaſons 
might ſway with Perſons for reverſing particular 
Acts of Parliament, which might be very good, 
or might be not ſo : There was ſuch a Change of 
Government at that Time; but they take notice 
it was made a particular Article againſt Richard II. 
as if when the Power was come to other Hands, 
they would not have depoſed him if they had not 
had that Argument: Neither do I take that 
Argument to be of any Weight; that Attainders 
have been reverſed becauſe the People have not 
been heard; when this Gentleman hath had as full 
a Hearing as ever any Perſon had upon any Bill of 
Attainder, or Impeachment whatſoever ; and he 
hath had the Advantage of Counſel in this Caſe 
(which, as has been told you, was excepted out of 
the late Act of Parliament) and of the moſt able 
Counſel too. | 

*Tis faid this is a Matter of no great Conſe- 
quence, becauſe it concerns Sir Joh Renwicts Life 
ſingly ; and he is not thought to be ſo conſider- 
able, as by his Eſcape to bring the Publick in dan- 
ger. Now it hath been always one Principle I 
have laid down, That if a Plot be diſcovered, and 
not throughly proſecuted, it ſtrengthens and grows 
upon you, and ten to one if it does not ſubvert the 
Government. | 

Now, God be thanked, that we have prevent- 
ed the Deſign upon the King's Perſon, and ſeve- 
ral have been puniſhed for it; but I think we are 
not gone to the Bottom of it, and that we ought 
to provide againſt it in a much other Manner. 
Can any one think that Sir William Parkyns, or 
Sir John Freind, and the reſt that are diſcovered, 
were the only Perſons concerned in this Conſpi- 
racy ; I take it, that there have been much greater 
Men in it; and when I ſee ſuch a Struggle both to 
get People out of Gaol, and ſend People out of 
the Way, and all Arts uſed that can be, I muſt 


ſuppoſe, when ſuch extraordinary Courſes _ ta- 
en, 
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ken, that there is ſomething extraordinary ſtill to 
be done; and I would not have Men by bribing of 
Witneſſes think to ſecure themſelves: It hath 
been uſed as an Argument to leſſen the Matter, 


That this was a little after the Act of Indemnity : 


Can any Thing aggravate a Thing more? Sir, 
theſe very Arguments turn againſt them. 

We are told here, that we muſt not conſult our 
own private Judgments in the Matter; and we 
are told at the ſane Time, if there were two 
Witneſſes that we did not believe, we muſt not 
find him guilty, We are told of a Judge, that 
though he knew a Perſon to be not guilty ; yet it 
was a commendable Action in him that he con- 
demned the Man; but that hath been very well 
anſwered already, and I ſhall not meddle with 1t 
further; only this I will ſay, That I never will 
in any Caſe be a Jury Man or a Judge, where the 
Convictions of my own Conſcience ſhall not go- 
vern me, but an Evidence that I do not believe. 
And becauſe that Story was told you, I will tell you 
another that I think more commendable : And 


that was; a Man was try'd for a Murder, and 


there was politive Evidence againſt him ; the Ju- 
ry went out, and ſtay'd a great while : There was 
Eleven againſt One for finding him guilty 3 but 
at laſt the One almoſt ſtarved them, and they 
brought the Man in not Guilty. The Judge 
ſent tor the Gentleman, and deſired to know 
his Reaſons for differing with the reſt: And at 
laſt, upon Aſſurance that nothing ſhould be done 
to him, Why, ſays he, Would you have me find 
the Man guilty, when I was he that killed the Man, 
and he was innocent ? | 


Then, Sir, if you take the Evidence as it is; 


I think, firſt, here is Capt. Porter ; I do not 
find any Body excepts to him; and his Evidence 
hath been approved of by ſeveral Juries, and ſe- 


vera] Perſons executed upon it; and nothing ma- 


terial hath been objected againſt it. I will not 
ſay, That Sir John Fenwick hath owned a great 
deal of this himſelf; he hath given every body 
Satisfaction, how far he ſtands guilty in his Opi- 
nion; but it is brought ſo far home, that there 
was Sir 70h Fenwick's own Letter was to convey 
him abroad. Here hath been Attempts upon 
other Perſons; you hear what hath been done by 
the Solicitor. They ſay, he was not his Solicitor 
at that Time. Here are very pregnant Circum- 
ſtances. One Gentleman ſaid, you ought not to 
make uſe of Coodman's Evidence here; and yet he 
could make uſe of every Thing to diſparage him; 
for he could ſay, there were three poſitive Wit- 
neſſes againſt him. | | 
Now when *tis ſo notorious what Parties there 
are for King James, and we find Perſons plot- 
ting in every Part of the Kingdom : When you 
have an open Invaſion before you, and when De- 
ſigns are laid againſt the King's Life every Day ; 
if this be not a Time to exert an extraordinary 
Power, I ſubmit it to you. | 
Sir Rich. Temple. Sir, I ſhall not trouble you 


with any Thing that hath been offered to Day. 


That which calls me up is the Danger of the 
Precedent you are about to make, and the Ar- 
guments that have been uſed to. ſupport it; 
which, I think, are more dangerous than that. 
] muſt confeſs *tis a new Doctrine to me, That 
the Laws that are made by the Parliament, are 
to be no Rule and Guide to this Houſe. Sir, the 
Birth-right we have is in our Laws; and J did 
ever think till now, that the Laws were not only 
L | | 


made for Weſtminſter-Hall, but for all the Subjects 
of England ; and eſpecially, that they were to be 
a Rule to the Parliament that made them, till 
they ſhould think fit to alter them. 

Here have been great Miſtakes between the 
Power of Parliament and the Juriſdiction of it; 
the Power of Parliament is to make any Law, 
but the Juriſdiction of Parliament is to govern 
it ſelf by the Law; and this, give me leave to 


lay it to you, hath been the Opinion of all your 


Anceſtors, and the Method they ever uſed. Shall 
we make a Law here in a particular Caſe againſt 
all the Laws of England? *Tis ultimum remedium 
& pellimum; you may ule it in a Cafe of abſolute 
Neceſſity, but otherwiſe it may be a Precedent to 
overturn all, | 

There are ſeveral Things in making this Pre- 


cedent, that overthrow all the Laws and Liber- 


Lies of England. Firſt, you are paſſing Judgment 
upon a Man upon one Witneſs; I have heard a 
ſtrange Debate to Day, That there was but one 


Witneſs in Treaſon, before the Statute of Edw.VI. 


You know, that in Caſe of Treaſon, there was 
by the Common Law required two Witneſſes; for 
if there was but one, the Party might demand 
Trial by Battle, and that was the Common Law 
of England. 


There is another Thing that is extraordinary 


here you are going to paſs an Act without any | 


Trial at all: For to ſay this is a Trial before 
you the Commons, is a Miſtake ; you never did 
aſſume a Juriſdiction of trying any Perſon, nor 
can you: You may for your own Information 
hear what can be offered, but 'tis not a Trial, 


where Witneſſes are not upon their Oaths. 


There is no manner of Power or Juriſdiction can 
be pretended for you to try ; in that is a ſecond 
Thing. All the Bills of Attainder you have had 
have been in three Caſes, where the Perſons have 


been either dead, or fled, or have been without 


the Compals of the Law, and could not be brought 


to anſwer: And you have had ſome Bills of 


Attainder after Trials had in Meſtminſter-Hall; 
but never a one of thoſe have been called Trials, 
but they have been generally reverſed ; and for 
what? They tell you, That they have been re- 
verſed by one Party and another Party: It was in 
the ſame King's Reign, in Kich. IId's Reign; they 


were forward and backward, as the Court Party E 


or the Country Party were uppermoſt. 

There is another Thing in this, that I think of 
a moſt dangerous Conſequence ; and that is, that 
you are for making way, for what I know, by 


this Precedent, for a Rack, for ſo *tis ſaid ; this 


is to force a Man to be an Evidence. Why, give 
me leave to ſay to you, *tis a new Way not 
known in England, that you will hang a Man un- 
leſs he will confeſs or give Evidence; but I think 
*tis ſomething more than a Rack, for here is hang- 
ing, drawing and quartering in the Caſe; and I do 
not think this Proceeding will make him an Evi- 
dence with any Creditor Reputation to this Houſe ; 


nor am I of Opinion that he can diſcover any 


Thing worth ſuch a Precedent. 

Now give me leave to ſay one Thing as to 
the Juriſdiction of Parliament. It hath paſſed 
here for current, That the Parliament hath a 
Power to declare what they will Treaſon, though 
ſo by no other Law ; *tis the greateſt Miſtake 
in the World ; I heard a great. Debate upon this, 
upon my Lord Clarendon's Caſe, and *tis plain, that 
Statute relates only to Caſes brought from inferi- 
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our Courts to Parliament; for it ſays, That if any 
other Caſe ſuppoſed Treaſon, which is not in that 
Statute ſpecified, doth happen before any Juſtices, 
the Juſtices ſhall carry without going to Judgment 
of the Treaſon, till the Cauſe be ſhewed and de- 
clared before the King and his Parliament, Whe- 
ther it ought. to be judged Treaſon, or other F e- 
tony. I ſpeak to the Juriſdiction that the Parlia- 
ment has by that Statute : *Tis, that if the like 
Treaſon (for at Common Law there was a great 
many Treaſons) ſhould fall out, and be brought 
before inferiour Courts, of which they doubted, 
whether they were Treaſons or no; then they 
ſhould be brought beſore the Parliament to judge 
whether they were T'reaſons or Felony : But how 
ſhall they judge? By the Laws in being. And 
who is this Judgment in? Not in the Parliament 
by Bill, but only in the Houſe of Lords: Much 
leſs is it, That you may judge that to be Treaſon 
in this Houſe, that was not ſo by the common Law 
before. So that, give me leave to ſay, therefore 
there is no ſuch Power reſerved to the Parlia- 
ment, to declare any Thing Treaſon that is not 
Treaſon before. 

I muſt ſay, *tis of the Jaſt Conſequence, that 
we ſhould make a Law in a particular Caſe to 
take away from him all the Liberty that belongs 
to a Subject. Some Gentlemen talk of the great 
Favour he hath had at this Bar; I know not 
what to think of it; I am ſure you allowed the 
King's Counſel ſuch Privileges as I never ſaw be- 
fore, and that was to offer that for Evidence 


that every body acknowledged was not ſo; and 


I do not think any body would think it a great 
Favour to be heard in this manner, eſpecially to 
Things not in the Bill. | 3 

*Tis ſaid, every Man muſt go according to his 
private Opinion, *tis not faid Judgment neither; 
the Inſtances that have been given are of a quite 
different Nature: A Man is not to give his Judg- 
ment againſt his Knowledge ; I think that Judge 
ought rather not to have try'd the Cauſe at all; 
but if we fit here to judge, we fit to judge him 


according to the Law of England, and then we 


muſt judge him according to legal Proof : Will 
you fit upon a Judgment that is not only not 
tied to the Rules of Weſtminſter-Hall, but is not 
tied to the Laws of the Land; and attaint a 
Man without a legal Trial, without legal Evi- 
dence, and upon one Witneſs, when the Law 
ſays, you ſhall have two; and after all, ſay ' tis 


* a reaſonable Proceeding ? I know not how it came 


about that the Act of Grace was paſſed, it did 


not riſe from this Houſe ; if it hath any ill Con- 


ſequence, ler them anſwer for it that were the 
Cauſe of it. . 
They ſay the Government is at ſtake, becauſe 
the Plot hath not been found out to the Bottom: 
That is not our fault; this Man hath been long 
enough in Cuſtody; if he hath trifled with the 
Government, I am ſorry he hath impoſed upon 
them; bur if it be ſo, I think there is nothing 
in this Caſe, of that Conſequence, as to make you 
make this Precedent, | 

Sir Will. Strickland, Mr. Speaker, I would not 
make uſe of any ill Precedent: And yet if the 
preſent Occaſion, and the Neceſſity of the King- 
dom required it, I would make a Precedent; 1 
am glad the ſeveral ill Precedents are avoided in 


this Caſe, and I would be bold to ſay, whether 
this Gentleman ſuffers or no, no Man can ſay that 


he hath been hared to Death by Counſel, 


upon a Bill of Attainder for High Treaſon. 
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Sir, I ſhould be as tender in Point of Blood as 
any Man; but do think, if the Safety of the King 
and Kingdom is concerned, *tis not one private 
Man that we muſt have reſpect for, ſo as to let the 
Publick ſuffer by it. I do think, that upon this 
Occaſion there have ſo extraordinary Things hap- 
pened as have hardly happened in former Ages; 
that one who is known to be in a Conſpiracy to 
bring over a French Power with a Popiſh Army, 
to deſtroy our Lives and Liberties, after his Trial 
has been deferred by his Equivocations and Pre 
tences to make a great Diſcovery ; when he comes 
to make it out, he accuſes the beſt of your 
Friends; and this is only an Artifice to get 
Time till they could get the Evidence out of the 
Way. I think, if you do not take notice of it, 
and let the Legiſlative ſupply that Defect, it may 
be of ill Conſequence, and may encourage any one 
to commit the worſt of Miſchiefs, upon hopes, 
that if they can get the Evidence out of the Way, 
they ſhall go unpuniſhed. | 

Sir Francis Winnington. I ſhall trouble you but 
a little while, it being late; but Gentlemen ſay ing 
*tis an extraordinary Caſe, I ſhall give my Rea- 
ſons why this Bill ought not to be committed; for 
every Member here now is a Judge, and he muſt 
take the Blood of this Gentleman upon him in 
Judgment, either to condemn or acquit him; and 
I muſt confeſs, I have very much admired, to hear 
that Doctrine preach'd, That every Man, as he is 
ſatisfied in his private Conſcience, ought to judge 
this Man guilty. I deſire to know by what Au- 
thority we fit here? We ſit here and have a Legi- 
ſlative Authority, and*tis by the King's Command 
we come together; but at this Time we are judi- 
cially trying this Man for his Life, and therefore 
humbly conceive, That we ought to proceed ſecun- 
dum allegata & probata; and for any Man in his pri- 
fo Opinion to ſay he his guilty, he does not act 
by the Commiſſion he ſits here. For to tell you 
of the Lancaſhire Plot, or that a Man ſhall.not be 


choſen hereafter, ſeems to be Arguments to in- 


flame, but nothing to the Queſtion. _ 

Now, Sir, I will humbly offer to your Conſi- 
deration, and the Judgment of the Houſe, why 1 
think we cannot judicially condemn this Man; for 
I think the * of Commitment to be the 
ſame as of his Life and Death. 

I do agree upon all the Precedents good and bad 
that have been cited, and doubt not but in extraor- 
dinary Caſes, tis in the Legiſlative Power of the 
Parliament to look after the Safety of the Kingdom; 
but I ſhall offer why this does not come to that Caſe. 
I humbly conceive in this Caſe, for I will not 
ſpeak to the Rules of Weſtminſter-Hall, but upon 
the right Reaſon of the Thing; for if it be Reaſon 
in Weſtminſter-Hall, it may be ſo here, and that 
ought to overcome every Thing: But whereas 
Gentlemen ſay you have one Witneſs, I do not 
apprehend you have one good Witneſs, and I will 
give you my Reaſon for it; for you, muſt take 
Capt. Porter upon his Parole, and conſider what he 
ſays upon his Word ; and then I do appeal, if you 
take what he ſays upon his Word, Whether ever 
they did know that a Bill of Attainder proceeded 
againſt any Man upon bare Affirmation? No; in 
that Caſe you ſhould have turned it into an Im- 
peachment, if the Thing looked probable, and 
then you had the Witneſs upon Oath; and the an- 
cient Method of Bills of Attainder uſed to be firſt 
by Impeachment of the Perſon, and then to turn 
it into a Bill of Attainder. f 


Then ſee what it is that is inſiſted on by the 
King's Counſel, and recited in the Bill, That 
there was a Bill of Indictment found by the Oath 
of two Witneſſes, that is, Porter and Goodman: 
Under favour, I think they are not to be counted 
as Witneſſes in the Point; and I offer this as a 
Reaſon ; and, I think, 'tis natural Juſtice in all 
Courts of the World, That if a Man be accuſed 
as a Malefactor, he hath the Liberty to croſs-ex- 
amine the Perſon that accuſes him. Now we 


very well know, that in Caſe of Bills of Indictment, 


when they are found by the Grand-Jury, they 
never admit the Priſoner to put croſs Queſtions, 
becauſe the Bill of Indictment is but the Accu— 
ſation ; and if an Accuſation be enough, who 
can be Innocent? Why, then if it be ſo, then 
this Oath that was given to the Grand-Jury, 
is not ſuch an Oath upon which you can put 
ſuch a Value. | 

Then, Sir, go to the Paper of Goodman, which 
you would read, and conſider the Validity of 


that; Goodman being now abſent, the Priſoner 


hath no Opportunity to croſs- examine him; and 
I beſeech the Houſe to conſider the ill Conſe- 
quence of it: Any Miniſter of State may come 
and get an Examination before a Juſtice of Peace, 
or Secretary of State, and the Man is conveyed 
away, and a Bill of Attainder is clapped upon his 
back, and this ſhall be read as Evidence againſt 


him. He is but half a Witneſs, and a Witneſs 
upon an Accuſation, not upon a Trial. 


Then come to Sir Jobn Fenzwick's particular Caſe; 
Sir Jobn Fenwick is indicted, Iſſue is joined, and 
he hath Notice of his Trial; and one of the Wit- 
neſſes goes away, no Man can tell upon what 
Account he went ; I may believe why, in my pri- 
vate Opinion, but that 1s not our judicial Know- 
ledge : Then if that be ſo, was it ever known, 
that when any Man was indicted, and Iſſue joined 
becauſe his Trial was deferred, therefore a Bill 
of Attainder muſt be brought againſt him? Here 
are Plots againſt the Government, and it may be 
forty may be taken up for it; and as to twenty, 


there may be two Witneſſes, and the others may 


have the good luck to have but a ſingle Witneſs 
againſt them; will you have Acts of Attainder 
againſt all the reſt? If this had been an extraordi- 
nary Caſe, wherein the Government had been par- 
ticularly concerned, it might have weighed with 
you; for no Man can ſhew me any Precedent of a 
Bill of Attainder, but where there was open Act gf 
Hoſtility, or Men of great Relation and Power 
were concerned to ſubvert the Government. But 
what is Sir John Fenwick*s Caſe? He is in Cuſtody, 
and the Plot is detected; if he was run away, you 


might ſtill ſuppoſe he was plotting againſt the 


Government, becauſe he was fled from' Juſtice. 
Gentlemen ſay the Government is concerned; ſo 
it is in every Felony and particular Treaſon; but 
mult there therefore be a Bill of Attainder to pu- 
niſh it? When there is a Bill of Attainder, it 
muſt be from an immediate Danger that threatens 
the Government eſtabliſhed, that ſuch a Man is 
attainted. But I do not ſee that Sir John Fenwick 
hath any of theſe Circumſtances. All Men agree, 
That this is an extraordinary Way of Proceeding : 
Then the Queſtion is, Whether Sir ohn Fenwick's 
Caſe be extraordinary ? or, Whether he be more 
than a common Malefactor that is in a wicked 
Conſpiracy ? I do not ſee that this Caſe of Sir Jobn 
Fenwick's is ſo extraordinary, that if he be not hang- 
ed the Government muſt fail. pn” : 
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And, under favour, a Precedent, when *tis once 
made, I know not what Time may produce from 
it: It may be, after the Death of his Majeſty, that 
came to reſtore our Liberties, we may have wicked 
Members, and Members choſen as in H. VI's Time. 
It may be the Condition of every Subject in Eug- 


land, The Power of Parliament we muſt govern 


by Reaſon and common Juſtice ; and if there be 
not ſo urgent Neceſſity co uſe this extraordinary 
Remedy, becauſe it may be dangerous to Poſte- 
rity, therefore I am againſt this Bill, 

Sir Tho, Littleton. The worthy Gentleman took 


notice, That the Lancaſhire Plot, and ſome Words 


I uſed, were uſed only to inflame: I can't ſo well 
gueſs at his Thoughts, bur I have heard him ſe- 
veral Times bring his Wite and Children into his 
Speeches, to no purpoſe at all. 

Sir Franas Winnington. I have a Wife and Chil- 
dren, and that Gentleman none; therefore I think 
I may make uſe of that Expreſſion. | 

Sir Tho, Seymour. Mr. Speaker, I have attended 
your Debate with the beſt Attention I can; and I 
have heard a great many Arguments, and ſome 


very wild ones too. I hope, how frightful ſoever 


Things have been opened, they will not lead your 
Underſtanding out of the Methods and Rules of 
Juſtice. I will not take upon me to tell you, whar 
is nothing to the Queſtion ; as, that Treaſon is a 
very great Crime, or, that the Parliament hath an 
unbounded or unlimited Power, and are not tied 


to the Rules of Feſtminſter-Hal) ; I think that is no 


Part of the ſubje& Matter before you. 

That nothing bounds or can limit the Parliament, 
is what every Body does admit; but *cis the right 
Application of that Power which is now to be con- 
ſidered of: For you may judge the Priſoner, and 
others will judge you. The World will judge you, 
if you do not apply that Power aright. 

For my part, I ſhall avoid as much as can be, 
the ſaying of any Thing that hath been ſaid ; and 


therefore I hope you will believe that my Diſcourſe 


muſt be very ſhort : But that which does move me 
in this Queſtion, is in ſhort this, That I do not give 
my Judgment to condemn any Man otherwiie than 
the Law directs how, and upon what Terms [I 
muſt give it. If the Law hath aid, that Treaſon is 


not to be Treaſon, unleſs it be proved by two Wit- 


neſſes, IJ am never to give my Judgment in that 
Caſe, when there appears but one. | 
And this I take to be the State of the Caſe, not 
to enter into Matters of Precedent of Attainders ; 
for thoſe are only Inſtances of ſo many Facts that 
have been done. And in all thoſe Inſtances that 
have been urged and quoted, when Times have 
been ſedate and quiet, Marks have been put upon 
them; as was hinted by a Gentleman that ſpake 
very ingeniouſly upon this Subject at the begin- 
ning of this Debate; I ſay, Marks have been put 
upon them for you to avoid, but not to imitate. 
I take it, that the Law hath determined that there 
ſhall be two Witneſſes to the Proof of Treaſon, 


and there is no Treaſon that hath not two Wit- 
neſſes to it. There is but one Attainder that we 


meet withal in ſacred Hiſtory, and that is the At- 
tainder of Naboth ; , was attainted, and we know 
what induced that Attainder; he had nothing to 
object as to the Formality of the Proceedings there 
was ſet up againſt him: And though Jezabel's Let- 


ter had diſpoſed the Rulers to deal by him as they 


did, yet there were two Witneſſes that did appear 
againſt him. | 
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T rake it, that two Witneſſes are requiſite for 


the Knowledge of the Truth, that you may make 
a right Judgment whether they ſwear right or no. 


I will give you but one ſmall Inſtance more; I muſt 
tell you, Sſanuab had been but in a bad Condition, 
if one Witneſs or circumſtantial Evidence would 
have made her guilty. 2 

A Gentleman here ſays, *tis Apocrypha : But 
that which weighs with me is, that there may be 
Inconveniencies on one Side, and there are no In- 
ven encies on the other. I know not what may 
be the Conſequence of this Precedent, nor where 


it may bring you: I know the Conſequence, if Sir 


John Fenwick be not executed upon a Bill of At- 
tainder : for no Body will believe there is a Neceſ- 
ſity for this extraordinary Remedy to be applied 
for an Offence, a Year and halt after he hath 


been indicted and arraigned for it, and they might 


have proceeded to his Trial; and I know not 
whether *tis his Fault that they did not ; for it was 
not in his Power to prevent it: And if you, upon 
every Occaſion, come to ſupply the Defects of 
them that are remiſs in the Government, it will 


make them more ſo. 


As to the Matter of Precedents, Why, It may 
fall our, that by this Precedent an innocent Man 
may be puniſhed, and then we that make this 
Precedent are guilty of his Blood; aud if he ſuffer 
never ſo remotely, it will be required of us, it 
they proceed from this Precedent. Now, if 
Sir John Fenwick be not executed, unleſs in a legal 
Way, what is the Conſequence of that? Is it that 
Sir Fobu Fenwick ſhall go unpuniſhed? Though 
they are deprived of one Evidence that would 


make it Treaſon, he may be puniſhed for a Miſ- 


demeanour, and impriſoned for his Life; and I had 
much rather he did languiſh in that Condition, 
and I am ſure it is much ſafer for you, for no 


Inconveniency can ariſe that Way; and II take 


it, That when thoſe that are our Guides diſ- 
pute which is the Way, we are to take that which 
is ſafeſt. | | 

The Learned have diſputed, Whether this Mat- 
ter, as now it is charged upon Sir John Fenwick, be 
Treaſon: I will not take upon me to determine 
it; they differ about it; and when they can't de- 
termine it, will you by a Queſtion determine it 
abſolutely ? | 

Upon the whole, there hath been ſo much ſaid 
by the Counſel for the Priſoner, and fo little ſaid 
by the Counſel againſt him, and ſo few Arguments 


_ urged againft him, that I muſt till retain the 


Opinion I had, That there is not Evidence enough 
for you to procced upon this Bill of Attain- 
der. 
Mr. Baſcawen. Sir, I deſire to give my Reaſons 
for my Opinion in this Matter. I have no per- 
ſonal Diſgult againſt Sir hu Fenwick, The great 
Argument for Sir Fobn Fenwice againſt this Bill 


is, that this is an extraordinary Proceeding, and 


therefore ſhould be againſt an extraordinary Per- 
ſon; and in the next Place, that it is againſt the 
Rules of Law, The Rule of the Law is, That 
there mutt be two living Witneſſes : As to that 
Matter, Gentlemen generally agree, That 'tis 
within the Law of Parliament to attaint People 
by Bill of Attainder; but they ſay they have been 


often miſapplied, which Ido eaſily believe, becauſe 


ſome have been attainted, and have not been 
heard; and ſome have been in tumultuous Times: 
But this Gentleman hath had a fair Trial, and a 
oh. in _=_ Houſe 3. but I would fain know, 
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though they confefs Bills of Attainder may be, 
how it can poſſibly be, if the Lawyers at the Bar 
ſay true, That it muſt be upon Oath, and you 
give no Oath? 

To ſay it may begin in the Houſe of Lords; 
under Favour, I take it, That a Bill againſt a 
Commoner can't begin in the Houſe of Lords. 
And if you can't have Witneſſes upon Oath, you 
muſt have as much Evidence as the Nature of the 
Thing will afford; that is, you muſt have Wit- 
neſſes to convince your Conſciences in the Thing; 
for if all this great Aſſembly are ſatisfied in their 
Conſciences, that he is guilty of inviting an Army 
of French to come into England, Iam aitoniſhed to 
think that you ſhould nor paſs this Bill againſt 
him. I think, as to this Witneſs Porter, they have 
not endeavoured to blemiſh him; but their Ar- 
gument ſeems to run more upon Goodmar'”s not 


being preſent. I would know, if there are two 


Witneſſes, and I do not believe them in my Con- 
ſcience, Whether I can paſs this Bill? But I ap- 
peal in this Cafe, res ipja logquitur; the Thing is 
ſo plain: How many have been attainted and ſuf- 
fered for the ſame Crime, that have acknowledg- 
ed Sir John Fenwick to have been preſent ? There 
were ſeveral Members of the Houſe ſent to exa- 
mine Sir John Freind and Sir William Parkyns, in 
Newgate; and they were ſent with this Intention, - 
That the Houſe would intercede with the Kin 
fora Pardon for them, if they diſcovered the F all 
of the Plot; (it was not the Death of Sir William 
Parkyns and Sir John Freind that was aimed at, but 
the Preſervation of the Publick) and when they 
were examined, they did acknowledge, that they 
were privy to the calling in of the French, and 
that Sir William Parkyns was to have a Troop of 
Horſe; there was to be 2000 Horſe ; but he 
would not redeem his own Life with the Blood of 
others. Now I do take it, that there is Evidence 
againſt Sir Jobn Fenwick ſufficient, in a Parliamen- 
tary Way, to attaint him. "RO 

The Gentleman ſays, the Conſequence of throw- 
ing out this Bill, would be nothing, and that 
Sir John Fenwick is a little Man; I agree he is, but 
tis the Conſequence of bringing in a French Army 
that is to be conſidered: Would you pavethe Way 
for them to come over, and make their Entrance 
eaſy ? I hope the People of England are concerned 
in the Caſe, as well as their Wives and Children : 
If you let him go, what will be ſaid? J have not 


heard one ſay, That he believes he is not guilty 


there is none but think him guilty; and yet will 
you let him eſcape? What Encouragement will 
this be to your Enemies? He hath not denied the 
Matter himſelf. Nay, he hath not brought one 
Gentleman to vindicate him, That he is a Man 
of a Behaviour not to be believed to be guilty of 
ſuch a Thing, which was done in other Trials. 

I defire you would conſider what the French 
King faid of his Brother King James; how could 
he think to bring in Popery with a Proteſtant Ar- 
my? Iam ſure the bringing in of a French Army 
muſt be for the Deſtruction of the People of Eu- 
gland, and the Proteſtant Religion, and will bring 
your People to go in wooden Shoes : *Tis the Ex- 
ample of this Thing you are to conſider. It was 
ſaid at the Deſtruction of Carthage, That the Com- 
monwealth was always to be minded: I think you 
ought always to be mindful for the Preſervation 
of England; and] believe he is guilty, and I am 
therefore for the Bill. 


oo. Lord 
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Lord Diab. I ſhall trouble you but with a Word 
or two: I ſuppoſe as long as we act by the known 
Rules of Juſtice, and the Laws of our Land, we 
ſhall not need to fear any Cenſure in our own 
Kingdom, or any where elſe; but *tis a very un- 
certain 'Thing for Gentlemen to be Judges in the 
Caſe of Life and Death, without any Rule to walk 
by z a great many will not allow us any Rule at 
all: I always took our Rule to be the Law of the 
Land, and that even our ſelves are bound by the 
Laws our Anceſtors have made, till we think fit 
to repeal them; and I am confirmed in this Caſe 
by oneparticular Argument from the Bill of Trea- 
ton that paſſed laſt Seſſions; in which there is a 
Clauſe, That it ſhon!d not extend to future Par- 
liaments. The only Argument for exerciſing 
of this Power, is the extraordinary Cafe ef this 


Gentleman. When a Gentleman ſpeaks of the 


Power of Parliament, I take it to be the juſt Power 


of Parliament; I] think a Man may ay a Parlia- 


ment can't do what they can't juſtly do. But all 
Gentlemen allow, that this Power ought not to 
be exerciſed but in an extraordinary Cate, where- 
in the Government is nearly concerned: ] believe 
very few but think, that if it had not been for the 


Vindication of ſome particular Gentlemen, we 


never had had this Matter before us; and then I 
will leave it to Gentlemen to conſider, if the Go- 
vernment can be in ſo much Danger it Sir 70h 
Ferwick does eſcape. | 
Mr. Brotherton. Mr. Speaker, I perceive the 


Queſtion, whether this Bill ſhall be committed, 


ariſes very much upon a Suppoſition that ſeems to 
be granted, That there is no other Law to try this 
Perſon by; and it hath been hinted, That before 
the Statute of Ed. VI. one Witneſs was ſufficient : 
Now, if I ſhew you that here is a Law in being, 
and hath continued for ſeveral hundred Years, 
whereby a Man may be tried, and that by one 
Witneſs, I think it is ſomething that hath not 
been ſpoke to yet. | | 


Sir, I ground my Reaſon and Opinion upon the 


Authority ofthe Law, and upon the Hiſtorians of 
all Times, who agree in the Thing, and come 
down to my Lord Cote, which is printed by Au- 
thority ; and he is expreſs, That where there is 


but one Witneſs, (he treats of what Witneſſes are 


neceſſary, and he tells you two Witneſſes were 


required by the Common Law for Treaſon, if the 


Perſon was tried by a jury; but ſays he) if there 


be but one Witneſs in caſe of Treaſon, he ſhall be 


tried before the Conſtable and Marſhal. And in 
treating of the Statute of H. VIII. which does ap- 
point how Treaſon beyond Sea ſhall be tried; ſays 
he, that is only where there are only two Witneſ— 


ſes; but if there is but one Witneſs, he ſhall be 


tried before the Conſtable and Marſhal ; becauſe, 
ſays he, the Statute of Hey. VIII. does not take 
away that Trial before the Conſtable and Marſhal 
and for that, Sir, there are ſeveral Precedents in 
this Caſe, of Perſons that have been attainted by 
a Court Marſhal : And if the Accuſer was van- 
quiſhed, he was to ſuffer the ſame Judgment the 
Defendant was, if he was found guilty. I am upon 
a Gentleman's Life, and never was ſo before, and 
defire to he never lo again; there have been ſeve- 
ral Precedents, I lay, in this Caſe, and my Lord 
Coke is expreſs in the Point; and I deſire any Gen- 
tleman to ſhew me any Law that hath repealed this. 
In caſe of Murder; ſuppoſe a Man be wounded 


upon the Land, and die upon the Sea, and I could 


ſhew ſeveral Caſes where the Common Law can't 
| , | 


try a Man by Jury, but he ſhall be tricd by the 
Cuſtom of Merchants before the Statute of Ed. VI. 
It a Man was wounded in one Country, and died in 
another, he could not be tried. That which J 
aim at, is to ſhe you, that though the Common 


Law ſhould fail, yet they need not come with a 


Bill in this Caſe. If two Eugliſumen beyond Sea 
fight, and one kill the other, it can't be tried by 
the Common Law; how then ſhall it be tried? 
It muſt be tried by the Court Marſhal. It was 
Sir John Ameſley's Caſe in Rich. IId's Time; and 


Wells Caſe, and Lord Herbert's Caſe, in H. VI's 


Time, who (there being but one Witneſs) was ac- 
cuſed before the Conſtable and Marſhal. 


Memorandum. [M.. Brotherton was Here inter- 
rupted by the great Noiſe the Houſe made upon the 
Novelty of the Argument, and did not go on further 
with 16.] | 


Mr. Paget. Sir, J attended to the Debate of this 
Day, and have not hicherto troubled you my ſelt, 
becaule I did expect to be better informed by this 
Debate. | : 

think the Subſtance of the Debate of this Day 
bath vcen, not fo much to ſhew us by what Rule we 
are to go, as to ſhew us that we have no Rule to go 
by but our Judgments. Sir, I never had the Ho- 
nour to fit in Parliament before this Time, and 
therefore can't quote Precedents of what hath been 
done in former Parliaments z others have taken a 
great deal of Pains ro ſhew you, that it is in the 
Diſcretion of Gentlemen, and they are only to be 
ſatisfied in their Conſciences, I am not fond to 
hear my ſelf ſpeak, and therefore J hope I ſhall be 
favourably heard at this Time, and I do think I 


have the more Reaſon to ſpeak at this Time, from 
ſomething that fell from a very honourable Gentle- 


man at the Bar: If I do miſrepeat him, I hope he 
will excuſe me, for I do not do it with an ill De- 
ſign; but I think his Words were to this Effect, 
That he did not know, but if it was known in the 
Country, that Gentlemen did give their Judgment 
againſt paſſing of this Bill, it might hinder their 


Election in future Parliaments. Sir, fince there © 


ſeems to be ſo great ſtreſs upon our Determination 
in this Matter, I hope 1 may at this. Time ſhew 
you my Reaſons why I can't come up to agree in 
this Bill; and I ſhall ſubmit it to them, whether 
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they will do me the Honour to chuſe me again. i 


I muſt confeſs, I do think this is as nice a Caſe as 1 
can pretend to give my Opinion in; and as it is ſo, 
I ſhall deſire the beſt Aflurance of the Truth of this 


Matter, before I give my Opinion for the paſſing = 


of this Bill. 5 
Sir, you have had before you one Evidence, I 
will admit him to be as much as a ſingle Evidence 
can be; as to the Paper of Goodmar's Examination, 
I have heard that and other Matters too, which I 


{ſhall not repeat. But I do remember, that in the 


Debate of yeſterday, it was not inſiſted on to be 
Evidence: And if not ſo, I ſhall only take the Mat- 
ter as depending before you uponone Evidence only. 


Sir, it is true, I believe this Houſe, as to its 


Legiſlative Proceeding is not tied by the Methods 
of inferiour Cour s: But J hope I ſhall be excuſed, 
if in the Methods of Proſecution and Conviction 
of Offenders, after they have been preſcribed by 
the Wiſdom of the Parliament, I hope I ſhall be 


excuſed, if I believe this Houſe can't take away 


any Perſon's Life upon leſs Evidence than inferiour 
Courts could do. : 
e And, 
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696. 
And, Sir, I ſhall not enter into any very long 
Vindication of my ſelf, and my Zeal and Wil- 
lingneſs to ſerve the Government; I never was 
imployed in any other Government, and I think 
my Actions have been ſuch, that no Body 
can inſtance in any one Thing that hath looked 
otherwiſe; and when I have ſaid this, I ſhall trou- 
ble you no further about that; But there hath 
been ſo much ſtreſs laid upon this Bill, that who- 
ſoever ſpeaks againſt it ſeems to ſpeak againſt the 
Government; becauſe it is ſaid, the paſſing of it 
is ſo neceſſary for the Support of the Government. 
And I was the more willing to offer you my Rea- 
ſons, becauſe, as the Nature of this Debate has 
been, I can't ſatisfy my felt where my Judgment 
and Opinion ſhall reſt : For if it be ſo, that you 
are not tied to have as much Evidence as inferior 
Courts, and, as they ſay, one Evidence is enough, 
and my Judgment is to be guided by Papers; then 
they, without any Evidence, may be enough to ſa- 
tisfy: And if you take up with leſs Evidence 
than inferior Courts, I can't come to declare 
how little Evidence may take away a Man's 
Lite. 
As to the Priſoner, I know him not; but I think 
this Bill is for all that he hath to loſe, and is for all 
the beſt Engli/hman can loſe upon the like Occaſion. 
Sir, I ſhall be very tender in giving my Opi- 
nion for the Bill, unleſs it was very clear to me 
that it was reaſonable. Truly I have heard very 


little of the whole Plot, or of this Matter that 


hath been examined, or for which others have 
been executed ; my Life has been generally in 


the Country, and I have not had the Curioſity to 


buy the Trials; and as this is the firſt Perſon 
that hath been called before me, to give my 
Judgment on, I hope I may be excuſed for ta- 
king this Liberty, upon ſuch Evidence as ap- 
pears before us, to tell you, I can't give my 


Conſent to this Bill. | 
Sir William Lowther, Sir, you have had a very 


long Debate in this Houſe, and long Diſcourſe from 


the Bar; and though the Counſel was directed 
that they ſhould not diſpute the Priveleges and 
Authority of this Houſe, yet, as far as my Judg- 
ment carries me, their whole Diſcourſe was againſt 
it: And moſt of the Gentlemen that have ſpoke 
againſt the Bill, it hath been becauſe it hath not 
been adequate to the Proceedings in Weſtminſter- 
Hall, becauſe there hath been but one Witneſs. 


Sir, if there had been two Witneſſes, this Houſe 


had not been troubled with it: It is a Caſe of a 


very extraordinary Nature, and ſo required an ex- 


traordinary Proceeding. 
It hath been queſtioned by ſome Gentlemen, 


Whether one Witneſs be ſufficient in this Caſe, or 
no? Which I wonder at, ſince a great many have 


been convicted upon his Evidence, and every one 


of them has confeſſed ; which ſhews it to be 
a notorious Truth. | : 09 
There is another Inference they draw from the 


Proceedings here; becauſe a great many of thoſe 
Precedents of Attainders have been reverſed, and 


thoſe with Notes of Ignominy. If they did con- 
ſider the Times they were made in, and the Times 
they were reverſed in, there might be a great deal 
of Cauſe for it: We find that it was contrary 
Factions that reverſed them, and that makes it 
never the worſe. And truly, Sir, I do not know 
but where Circumſtances are ſo notorious, but 


they are tantamount to a ſecond Witneſs, as 


I have heard in Weſtminſter-Hall, and in Caſes of 
YOu. V. | N 


upon a Bill of Attainder for High Treaſon. 
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Life too. If a Man be murdered, and two in a 
Room, and one comes out with a bloody Sword, 
the Law does preſume that Man murdered him, 
though there is no particular Evidence that he 
murdered him, but only this Circumſtance 3 
and yet the Man's Life is concerned in that 
Caſe, So that upon the whole, it appears to 
me that he is guilty, and, I think, nothing can be 
plainer. 58 | | 

T here isanother Circumſtance, That he fled for 
it; and that is a Preſumption of a Man's Guilt : 
ng a Man loſes his Goods, if he flies for Fe- 
ony. | 
Mr. Harley. It would be very unreaſonable and 
impert:nent to trouble you long after ſuch a De- 
bate; I ſhall avoid Repetition of what hath been 
ſuggeſted to you much better from other Perſons, 
than would have been from me. | 

I own *tis a Caſe of great Concern, and 'tis 
my Misfortune that I ſhould ever fit upon a 
Thing of this Nature; but I will diſcharge my 
Conſcience always, and give what Arguments 
occur to me, why J am againſt this Bill. 

Gentlemen have been pleaſed in their Argu- 
ments to enter upon the Debate of your Power and 
Authority, and have made that a part of their Ar- 
gument; but J think, with Submiſſion, we need 
not diſpute that at all. It is admitted, that there 
have been Bills of Attainder paſſed formerly, and 
your Authority is not under Diſpute; for the Le- 
gillative in all Nations have a Power lodged in 
them, for the Safety of the whole. 

But your proper Enquiry is, Whether this is 
ſuch a Caſe as you ought to exerciſe this extraor- 
dinary Power; omne regnum ſub graviore regno: 
Though you have this abſolute Authority, yet tis 
to be executed by the Rules of Reaſon, and by the 
Rules (for ſuch there are) of eternal Juſtice; and 
1 look upon this as one that is inviolable, That no 
Man can forfeit his Life, in ſuch a Cafe as this is, 
without two Witneſſes. I muſt adhere to that, 
becauſe J have heard nothing in this Debate that 
can make me quit that Maxim : And : tis ſuch an 
antient Land- mark, that Iwill never draw a Curſe 
upon me, and my Poſterity, for removing of it. 
beg leave that 1 ſpeak with this Earneſtneſs to 
you. | | 
Gentlemen have been pleaſed to make it part of 
their Arguments, The great Danger the Govern- 
ment is in, if this Bill does not ſucceed. I will 
not uſe many Words, but I think that Argument 
ought not to be taken in the groſs, but to be ex- 
amined, Whether this Argument, of the Hazard 


of the Government, is of equal Poize for you to 


break the eternal Rules of Juſtice. I won't quote 
the Caſe before; every Gentleman knows it, 
(though there was two Witneſſes in that Caſe to 
put an innocent Perſon to Death) where it is 
urged, the Romans will come and take our State 
and Nation. But with how much Reaſon that was 
urged, every Body knows; and how far Govern- 
ment is now in Danger. Let us conſider, Is this 
Gentleman out of your Power ? Is the Government 
in Danger of a Man that is your Priſoner? Is he 
in open Rebellion againſt you? If this Law does 
not paſs, if you have rot your Hands in his 
Blood, is he not under the Power of the Law ? 
Did not he tell you ſo himſelf ? 

Every Gentleman ought to have a Zeal for the 
Government, and I with it was viſible. in every 


Thing elſe 3 but if that be ſo, give us leave alſo to 


ſpeak with Zeal for our Liberty, and ancient Con- 
: Q.2 ſtitution. 
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ſtitution. The Argument is turned two Ways; 
on one Side you are told, That this probably may 
make him confeſs ſomething; and by others, he 


is to be made an Example of Puniſhment. This 


is the firſt beginning of a Bill of this Nature; but 
the ſame Reaſon that leads you to this, mult lead 
you to all the reft : The ſame Reaſon that is urged 
for this Bill to make him confeſs, will lead you to 
bring in a Bill to make him a good Evidence; this 
every Body mult allow to be the Conſequence 
of it. 

How does this Bill come before you ? It comes 


before you upon a villainous, ſcandalous Aſper- 


lion of ſome great Men; though I know them not 
all, yet I have a great Value for them, and I would 
make their Caſe my own: But if they were the 
neareſt Relations I had, I would be againſt this Bill 
upon their Account ; and let any one examine the 
Reaſon of it. | 
Sir, ] won't run into Precedents ; but only be- 
cauſe it hath been told you, That the Precedents 
were made in one Reign by one Faction, and then 
the Attainders were reverſed in another Reign 
by another Faction. There is one occurs to my 
Mind, which hath been touched at, and is at leaſt 
of Inſtruction to me: There was a Caſe in Ed. IIId's 
Time; there was the Depoſition of a King, a King 
barbarouſly murdered, and his Son upon the 
Throne; and there was the Notoriety of the Fact, 
for which a great Man was attainted in his Son's 
Reign, and no different Title: and four Years after, 
a Bill was brought in againſt the Earl of March: 
And one of the Articles againſt him was, That he 
had procured that Attainder of that noble Lord, 


under Pretence of ſome Letter, or Paper, that was 


ſigned by him; which, if it was ſo, ſays the Re- 
cord, was no Evidence. | 

I lay this before Gentlemen, to ſhew them 
how Things have turned, and Precedents that 
have been made very unanimouſly ; but in bad 
Times have been turned to ſhed the beſt Blood 
in England. It grieves me to my Soul to hear of 
Mr. Corniſb, whoſe Attainder you have reverſed, 
to hear that quoted as a Precedent in this Houſe : 
*Tis not whether two Witneſſes be the Rule of 
Meſtminſter-Hall, *tis the Rule of right Reaſon; 
and *tis a Maxim in your Law, Make what Law 
you will againſt the Law of God, *tis void: And 
this is the Law of God, and right Reaſon. 

You muſt provide for the Government, and 
when you can't do it by Courſe of Law, then Ar- 
mies muſt do it, when the Courts are ſhut. J hope 


Gentlemen will not put a hard Conſtruction upon 


what I have ſaid, I have done it to diſcharge a 

good Conſcience. | 
Mr. Chancellor of the Exchequer. Sir, Jam for the 

Commitment of this Bill, becauſe in my Conſci- 


ence I think Sir 7obn Fenwick is guilty 3 and be- 


cauſe I think the Power 'of Parliaments may in- 
terpoſe in this Matter: And if they have ſuch a 
3 I think they may juſtly exerciſe it in this 
aſe. | ; 
Gentlemen ſay, they will not diſpute the Pow- 
er of Parliament; and yet in their Arguments they 
tell us, we are not to proceed otherwiſe than ac- 


cording to the Forms of inferior Courts. And if 


the Parliament is not to proceed without two 
Witneſſes in the Caſe of Treaſon, give me leave 
to ſay, there is no room left for a Bill of Attain- 
der, unleſs you will take the Buſineſs of inferior 
Courts upon your ſelves : And I am confident, 
ſeveral Gentlemen, if there were two Witneſſes, 


would uſe it as an Argument, What have you to 
do with it? Refer it ro the ordinary Courts of Ju- 


ſtice; and I am ſure that would be very reaſonable. 


But I do think that Parliaments have this Power, 


and they have always uſed it; and I believe 'tis tor. 


the Advantage ot your Conſtitution. The inferior 
Courts are to go by the Letter of the Law, and 
whoever can avoid that, is to eſcape Puniſhment 


there; but the Legiſlative is not to be dallied with: 


And if the Offence be of that Nature that inferior 


Courts can't reach it, they can go beyond all Forms 


to preſerve the Government. This they have done, 
and upon that Principle you ſit here. Was it by 
the Forms of common Juſtice below, that you de- 
clared the Throne to be vacant, and King VE 
to be lawful King ? Is it upon the ordinary Rules 
of Meſtminſter-Hall that his Title does depend? No, 
it depends upon this Maxim, That the Parliament 
of England are intruſted for the whole, and may 
conititute a Government for the Pie ation of 
the whole. And upon the fame right Principle 
that I gave my Vote to declare him rightful and 
lawful King, by the ſame Principle I declare his 
Enemies to be Traitors. | 
You are told here, *tis according to the Law 
of God and Nature, that there mult be two Wit- 
neſſes in Caſes of Treaſon: I do not pretend 
much Skill in other Parts of the World, I think 


*tis our particular Happineſs to have this Way 


of Trial: I think in any other Part of the World, 


if he had dealt thus with the Government, he 
would have had another manner of Proceeding 
againſt him, than ro be condemned by King, 
Lords, and Commons: But that is your Conſti- 
tution, but it does not hold in other Parts of the 
World. 


Some Gentlemen lay the Streſs of their Argu- 


ment upon the ill Conſequence it may have in ano- 


ther Reign; I would avoid ill Conſequences in 
another Reign as much as I could, but our imme- 
diate Care is the preſerving of the preſent Conſti- 
tution. e 

But if Gentlemen are apprehenſive, that by ſuch 
an Example, if King James ſhould return, others 
may be puniſhed; if we may judge what he would 
do, by what he hath done, he would go another 


Way to work; if he came to London, he would pro- - 


ceed as his Party did at Dublin, and attaint all the 
Proteſtants in one common Bill; that is the Pre- 
cedent he hath ſer, and he will follow. And 
therefore in order to prevent that, and in order to 
puniſh our Enemies, and to preſerve our Conſti- 
tution and Prerogative of Parliament in all Points; 
and becauſe ] am convinced in my Conſcience he is 
guilty, I ſhall give my Concurrence for Commit- 
ment of this Bill. 1 | 
Col. Granvil. Sir, I would not preſume to trou- 
ble you at this Time of Night, was the Debate 
upon a leſs Subject than it is; but ſince you are 
going to pronounce Judgment in a Caſe of Life 
and Death, and that this Houſe is above any Rules, 


and we have no Precedent for it, but every Gen- 


tleman is to find out private Rules to walk by; the 
Rule that I ſhall take to is, That I would deal with 
Sir John Fenwick as I would have Man ind to deal 


with me, if T was in Sir John Hentie's Place, and 
were indicted of High Treai9n, and were not al- 


lowed any Trial, nor the Benefit of making my 
Defence, according to the known Laws. of the 


Land; I ſhould think my Blood unjuſtly ſpilt, let 
me be never ſo guilty. | | 
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The Laws are what are ict up for the Defence of 
every Man; and when once we breakthrough them, 
whatever our End may be at that Time, and tho? 
it may in ſome Manner ſecm to Juſtify us, be- 
cauſe *ris to come at an ill Man; yet pray conſi- 
der, the beſt of Men may be come at as eafily as 
the worſt of Men. And what makes me cautious 


is, That my Hands are guilil-{s of Blood yet, 


and J will take care how I begin co dip them in 
it. And that which will make me cautious in 
any Caſe of this Nature is, what I read in the Sto- 
ry of the late Time, That when once a Set of Peo- 
ple had begun to dip their Hands in the Blood of 
my Lord Strafford, nothing would quiet them till 
they had ſtained their Hands with Royal Blood. 
The Lords are the common Defence between the 
King and the People; but the King is ſafeſt when 
the Laws are moſt ſtrictly obſerved. 

I ſhall not pretend to talk of your Power, which 
hath no other Bounds but your Juſtice and Diſ- 
cretion 3 and what you think ſo, will, I hope, 
meet with Approbation abroad. And in this 
Caſe I ſhall always be againſt what is called a Tri- 
al to Day: But I do not think it any; for I do 
think we are an unfit Court to determine this 
Matter. We ſit in ſo many Capacities, *cis hard 


to diſtinguiſh in what Capacity we are here: Some 


are acculed; *tis hard to be accuſed, and to be a 
Judge at the ſame Time. I am ſure I am as much 
concerned as if I was accuſed my ſelf; and ' tis 
for my Innocence and Honour that J think my 
ſelf bound to ſpeak againſt this Bill. For as no 
Reſentment ſhall make me do any Thing that 1s 
unjuſt, ſo I fear nothing that he can ſay; and 
I will never go about to ſtop his Evidence, 
by cramming a Bill of Attainder down his 
Throat. ; 10 eee 

Beſides, *tis an unfit Thing for any Gentleman 


who is obliged to be of Counſel for the King; a tis 


hard for him to be ſo, and ſit here as a Judge: I 
think alſo to proceed in this Manner, is a diſre- 
ſpectful Thing to the King himſelf ; for in this 
Caſe you turn the Throne of Mercy into the Seat 
of Judgment. The King, who ſhould have all 
the Ways to ingratiate himſelf with his Subjects, 
you make him, by this Proceeding, to pronounce 
the Sentence himſelf upon the Life of a Subject; 
and *tis hard to offer a Bill to the King in ſuch 
a Manner, by which you oblige him either to re- 
ject it, (which was always look'd upon as an 


. Hardſhip) or to paſs Sentence upon this Gentle- 
man, which perhaps his gracious Temper, and 


his Mercy make him averſe to. 

Sir, *tis too late to give you other Arguments; 
you have heard a great many better than I can 
give: But J think this Bill is unjuſt in ir ſelf, and 
dangerous in its Conſequence ; and therefore I 
hope you will not commit it. 

Sir Herbert Crofts. Sir, I did not think to trou- 
ble you in this Debate, but only for the Argu- 

ments that have been uſed by ſome that ſpake 
lately, who ſeem to lay a great Load upon Men, 
according as they give their Vote in this Matter, 


becauſe *tis in relation to the Blood of a Man. 1 


have confidered the Point, 1 hope, with as much 
Caution as any Man within theſe Walls, and hope 
to act with as {ſtrict a Conſcience as any Man 
whatſoever ; and ſhall be glad to be informed from 
thoſe Gentlemen, that have laid the Streſs ſo hard 
-upon Religion, how they can ſhew me, that I do 
not as ſtrictly, as to all Points of Religion, give 
my Vote for paſſing of this Bill, as they would ex- 
I 
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cuſe themſelves from it. Imuſt agree with thoſe 
Gentlemen, That you are no ways bound or li- 
mited to the Rules of Veſtminſter-Hall; and 
therefore what was ſaid upon that ] did not think 
worth taking notice of; but when we are told, 
we are bound up by the Laws of Nature and Re- 
ligion, and the Law of God, in this Matter, this 
touches me ſo nearly, that I muſt deſire thoſe 
Gentlemen to ſhew me in Scripture the Law that 
they quote. | 4 

If it be the Law of Nature, and the Law of 
God, that every Man that dies muſt be convict- 
ed by two Witneſſes, as an honourable Perſon 
obſerved, I wonder it is not obſerved by al] Chriſti- 
an Nations and Governments, That they are not 
all governed by this Law ; if there be any Directi- 
on from the Law of God, that no Man is to die for 
Treaſon without two Witneſſes, bur he may ſut- 
fer for Murder and Felony with one Witnefs. 
Now, I ſay, I mult deſire the Gentleman that 
aſſerts it, That he would be pleaſed to ſhew me 
it in Scripture, and I will be entirely of his Opt- 
nion: But till J hear that very plainly proved, 
"tis not within my Reading or Remembrance; 
and therefore JI defire it may have no Weight. 
And now I am up, I ſhall give you my Reatons 
why I ſhall give my Vote for this Bill. 

The Reaſon that governs me, is the Preſerva- 
tion of the Government, and the Common wealth 
under which I live; and which I think I am in 
the Station wherein I ſtand bound to preſerve, by 
all the Rules of Juſtice imaginable. Now if your 
Law hath bounded inferiour Courts, but hath not 
bounded you in this Matter, though you have ſaid 
inferiour Courts ſhall not determine and give Judg- 
ment in ſuch a Caſe; yet, I think, you are not 
bound up ſo here: But if the Matter be proved to 
my Satisfaction, I may give my Judgment accord- 
ing to the Evidence that comes before me, with- 
out that Reſtriction. | 

But, Sir, this ought not to be done, *cis ſaid, 
but upon extraordinary Occaſions. You were told, 
ſome Time ſince, of the Caſe of the Duke of Mon- 
mouth ; but it was ſaid, that he was attainted be- 


cauſe he was in Arms, and could not be come at 


otherwiſe : Bur I think this is a parallel Caſe to 
that, if not much ſtronger : for here is a Perſon 
that hath been accuſed, and fully proved to have 
been in Rebellion, and in treaſonable Practices 
with your Enemies, to bring an Invaſion upon 
you, and to ſubvert your Government; and tho? 
he hath not been proved to have been in that ſin- 
gle Act of the Aſſaſſination, yet there is ſuch a 
Correſpon/lency between one and the other, that 
I do look upon him as equally guilty of both. 
Therefore this having been ſo fully proved, and 
the Perſon that ſtands accuſed being out of the 
reach of the common Ccurſe of the Law; what 
Remedy have you, but to fly to your Legiſla- 
tive Power, to attaint him upon the Grounds and 
Allegations of your Bill, that one Witneſs is 
withdrawn? And I am very well ſatisfied, and I 
think we may preſume *tis by his own, or his 
Friends Incouragement and Procurement. And 
J do take this to be as reaſonable a Ground for 
your Bill, as any Thing in the other Caſe ; and 
J know not what is an extraordinary Caſe, if this 
be not one: Is it not an extraordinary Caſe, for 
a Plot to be laid for the total Subverſion of this 
Conſtitution, and our Religion for ever, and we 
can't come at it to puniſh it another Way? But 
ic hath been ſaid, the Safety of the ws: 

| | oes 
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does not depend upon him: If we acquit him, we 
are to acquit every one alike: I hope the Go- 
vernment does not depend upon him alone; but 
if you clear him, there is the ſame Right to clear 
any Criminal whatfoever, Sir, ſince I am brought 
up upon giving my Judgment in this Matter, 
(though I come as unwillingly as any body to it) 
I mult go according to my Conlcience 3 and till I 
can ſce ſomewhat of the Law of God, that has 
been hinted at, made out, I mult go according to 
the Law of my Reaſon ; and that is, that I mult 
be for the Bill. | | 

Lord Norreys. I will not pretend to tell you 
what the Authority of this Houle is, 'tis what 
they pleaſe to make it: But I am lure they will 
ground it upon good Reaſon ; bur I think the Rea- 
ton chiefly given for the Commitment of this 
Bill, leaves you a Latitude to do what you pleaſe, 
and give no Reaſon at all; for it is only to lay, 
I am convinced in my Conſcience this Man 1s 
guilty ; no Matter upon what Proof, no Matter 
whether any Proof or not, you may believe it 
from his Lite and Converſation, and the Compa- 
ny he keeps, or from his Intereſt ; and that may 
be Argument enough to find a Man guilty. But 
till ] know a Reaſon better grounded than 
this, I cannot be for the Commitment of this 
Bill. 


Time of Night I am unfit to ſpeak in ſo great a 
Matter; I muſt confeſs I ſhould not have troubled 
you, if it had not been in the Caſe of Blood. 

You have had a great Debate before you of the 
Power of Parliaments, and that hath been ſuffi- 
ciently argued ; and I have not Learning enough 


to give you any Precedents that have not been al- 


ready quoted: But every body does agree in this, 
That what Power you have of this kind, 1s not 
to be exerciſed but upon extraordinary Occaſions, 
Now I would be glad to know, What this extra- 
ordinary Occaſion 1s? | 
Every body allows, That Treaſon is the great- 
eſt Crime a Man can be guilty of; and the Charge 
of this Gentleman is High-Treaſon: But there- 
tore in this Caſe, muſt you exerciſe this Autho- 
rity ? Pray wherein does this Caſe differ from any 
other Caſe of High Treaſon, that any other Per- 
ſon will be practiſing againſt the Government? 
All che Difference I can make of it, conſiſts in 
two Points; the one is, that he hath prevarica- 
ted with the Government; and the other, That 
Gentlemen ſay he hath been a Means of Procraſti- 
nating his Trial, in which Time an Evidence 
hath made his Eſcape. I will allow you, that 'tis 
a very great Crime for any one to aſperſe fo great 


Men as he hath done; but I would be glad to 


know, whether there being ſuch an Ingredient, it 
be ſufficient .to attaint him upon High Treaſon 
upon that Account. | 

Then as to that of a Witneſs being gone, Gen- 
tlemen have ſaid, They are apt to believe, and 
there is great Preſumption that he hath been the 
Occaſion of this Witneſs being gone. Is that an 
Ingredient ſutficient, though at preſent it hath 
not been proved to you? But if it had been pro- 
ved, I ſhould not however think that is Treaſon. 


Then if this be the only difference between this 
Gentleman, and any other Perſon that ſhall be 


practiſing to ſubvert the Government, I would 


know, if there be but one Witneſs againſt any 


Man, for Conſpiring againſt the King, if they 


may not have recourſe to this Precedent, to pro- 


2 


Sir Chriſtopher Muferave, J am ſure at this 


ceed againſt him by Bill of Attainder? For the 
Argument is, Wholoever is endeavouring to ſub- 
vert the Government, provided there be bur 
one Witneſs, you are obliged, by virtue of your . 
Legiſlative Power, to bring a Bill of Attainder 
againſt him. And what then? Of what Ule is 
the great Care and Wiſdom of your Anceſtors, 
and your ſelves, that where a Crime is fo great, 
and the Puniſhment ſo great, there ſhould be two 
Witneſſes? | | 

I was mightily ſurprized to hear Gentlemen 
tell you, That two Witneſſes is a Form in your 
Law, and a Form in inferiour Courts. I never 
could believe that was a Form; for according 
to your Law, no Man ſhall be declared guilry 
of Treaſon, unleſs there be two Witneſſes 
againit him; ſo that it gives in a manner, a De- 
termination to tt Crime; that I take to be the 
Caſe. 

A Gentleman told you, That he was fully ſa- 
tisfied by the Proof, that this Gentleman is guil- 
ty: But how can a Man ſatisfy his own Conſcience, 
to condemn any Man by a Law that is ſubſequent 
to the Fact? For that is the Caſe ; and pray ſee 
the Danger of Precedents : It now will appear 
upon your Journals that you have cauſed to be 
read, a Depoſition of a Perſon that was abſent, 
taken before a Juſtice of Peace, when the Perſon 
accuſed had no Opportunity to interrogate him; 
and likewiſe that you have heard a Witneſs as to 


what a Man ſwore in the Trial of another Man: 


All this will appear upon your Books. 

And truly, I would be glad to know, if another 
Age may not be apt to think that you took theſe 
to make good the Defect of another Witneſs; 
and then I muſt appeal to you, if you have not ad- 
mitted of a Teſtimony, which according to no 


Law is admitted. 


They ſay you are not tied to the Rules of Meſt- 
minſter-Hall, nor their Forms. Is there any Law 
in being, that ſays, a Judge may hear a Witneſs 
as to what was ſworn upon the Trial of another 
Perſon, to condemn him that was not Party to 
that Trial? If there be no ſuch Law, then the 
Rule is founded upon Juſtice and common Right, 
that nothing ſhall be brought againſt a Man 
when a Man was not a Party when the Oath was 
made, and he had no Opportunity to examine 
him. | 

I thought it my Duty to tell you, That when 
you have made this Precedent, if any Perſon ſhall 
be accuſed of Treaſon but by one Witneſs, there 
_ be the ſame Reaſon to proceed thus againſt 

im, 


Then (being a little before eleven a Clock at Night) 
the Queſtion was put, Whether the Bill ſhould be 
Committed © And the Houſe divided: To 
Ayes 182. Noes, 128. 
So it paſſed in the Affirmative, and the Bill was com- 
mitted to a Committee of the whole Houſe. 


Veneris 20 die Novembris, 1696. 


The Houſe reſolved into a Committee of the whole 
Houſe upon the ſaid Bill, and ſeveral Words be- 
ing offered as an Amendment to the ſaid Bill, ta 
import Sir John Fenwick's being Guilty; as 
laſt the Words that were agreed en, were theſe 
(Of which Treaſon the ſaid Sir oba Fenwick 
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1696. upon a Bill of Attainder for High Treaſon. 


s guilty:) 1t was alſo propoſed to the Conſidera- 
105 5 e i 76.5 Whether the Lords 
Spiritual ſhould land in the enacting Part ? But 
upon looking into the ſeveral As of Allainder, 
it appeared they were unconcer ned in all thoſe 
Als of Attainder, in the enacting Part, and jo 
the Committee, was ſatisfied in that Point; and 
they were left to ſtand in the Bill by general Cen- 
ſent ; and the Bill was ordered to be reported to 
the Houſe; and afterwards upon the Report, the 
Houſe agreed with the Committee in the afore- 
| ſaid Amendment of the Words, importing Sir John 
Fenwick's being giilty. | 


Mercurii 25 die Novembris, 1696. 


The ſaid Bill againſt Sir John Fenwick was read 
the third Time. | 


Mr. Melbuen. Mr. Speaker, I have not trou- 
bled you in any of this long Debate, and do it un- 
willingly now 3 but I do think it every Man's Du- 
ty, in a Caſe of this great Importance, freely 
to own his Opinion, and give his Reaſons for 
it. 

The greateſt part of the Debate hath run upon 
two Things; the Inconveniency of Bills of At- 
tainder, and the having them too frequent; that 
it is neceſſary to have them ſometimes, that any 
Perſon might not think they are not out of reach, 
if they could evade the Laws that were made to 
protect the People. | | 

I think, in general, That this Bill, as every 
other, ought to have its Fate upon the particu- 
lar Circumſtances before you; and whoever gives 

his Affirmative to this Bill, ought to be convin- 


ced, That Sir Fob» Fenwick is guilty of High. 


Treaſon ; and alfo, That there are extraordinary 


| Reaſons why the Nation does proſecute him in 
ſo extraordinary Manner; and J do think one of 


theſe is not ſufficient alone. | 

If between the Indictment and Arraignment, 
or Trial, Goodman ſhould have died, and there 
had been no other Reaſon for attainting Sir John 
Fenwick, only the Defectof his Evidence, I ſhould 
not have thought it a ſufficient Reaſon, though 


we ſhould have had an Opportunity of being 


informed of his particular Evidence, and believed 
him guilty ; and if Sir 70bn Fenwick does not ap- 
pear guilty, I do not think any Reaſon of State, 
though he hath prevaricated, and behaved him- 


| ſelf to the Diſſatisfaction of every Body; there- 


fore, I think, there muſt be both theſe. 

You have heard the Evidence, I ſhall not re- 
peat it, but rather come to theſe Things that di- 
ſtinguiſh Sir 70hn Fenwick's Caſe ; only thus, you 
have received the Evidence againſt Sir John 
Fenwick, and given him liberty to make his De- 

_ fence, and have fully heard him ; which I think 


| hath altered the Reaſon of a great many Prece- 


dents cited from my Lord Coke, and other Au- 


thors. 
That which diſtinguiſhes this Caſe, is, the great 


Danger the Nation was in from this Conſpiracy, 


and the Senſe the Nation hath had of it; and 1 
find, by the general Opinion of all Perſons, this 
Danger is not at an end. | | 

There ſeems likewiſe to be an Opinion as gene- 
ral, That Sir John Fenwick could have contributed 
to your Safety by a Diſcovery. | 

The next Circumſtance, That Sir Joby Fenwick 
knowing of this, and the Expectation the Nation 


119 
had from him, for that he cquld have contribu- 
ted to your Safety, hath made uſe of that to put 
off his Trial; and at laſt, has made ſuch a Pa- 
per as does ſhew an Inclination to do you all the 


Prejudice he can, and tended to the creating of 


new Dangers ; and by this Means Sir 70% Hen 
wick, againſt whom there was two Witneſſes 
when he was indicted, hath. delayed his Trial, 
ſo that now there is but one; and there is a 
violent Preſumption, That this Perſon is with- 
drawn by the Practice of Sir Joby Fenwick's 
Friends. Tio a 
There remains yet with me as great a Conſide- 
ration as any of theſe; the publick Reſentment of 
the Nation for ſuch his Behaviour, is the only 
Means his Practice has left you; and it ſeems ne- 
ceſſary for your Safety, to come the next beſt 
Way to what he could have done. bi re 
Againſt the Evidence that hath been given 
there have been great Doubts raiſed ; not ſo much 
whether it be ſuch Evidence as may incline us 
to believe him to be guilty; but whether it be 
ſuch as you ſhould hear in the Capacity you 
are in; and, whether after it is found, ſuch as 
it is, that is not ſuch as would convict him up- 
on another Trial. Whether you ought to cre- 
dit it, and that ſhould influence you to give 
your Vote for this Bill of Attainder 3 this is 
a Doubt that I find weighs generally with them 
that differ from me in Opinion about this Bill; 
m_ therefore I deſire leave to ſpeak to that Parti- 
cular. | 
_ *Tis ſaid, That you are trying of Sir Jh 
Fenwick; That you are Judges; and that you are 
both Judges and Jury; and that you are obliged - 
to proceed according to the fame Rule, though 
not the Methods of Weſtminſter-Hall; Secundum al- 
legata & probata. | 
But the State of the Matter, as it appears to me, 
is, That you are here in your Legiſlative Pow- 
er, making a new Law for the Attainting of Sir 
John Fenwick; and for exempting his particular 
Caſe, and trying of it; (if you will uſe that 
Word, though improperly) in which Caſe the Me- 
thods differ from what the Law requires in other 
Caſes; for this is never to be a Law for any other 
afterwards. | 
Methinks this being the State of the Caſe, it 
quite puts us out of the Method of Trials, and 
all the Laws that are for limiting Rules for 
Evidence at Trials in Meſtminſter-Hall, and 
other Judicatures : For it muſt be agreed, the 
ſame Rule of Evidence muſt be obſerved in 
other Places as well as WMeſtminſter-Hall; I mean 
in Impeachments, and it has always been ſo 
taken. | , 
This Notion of two Witneſſes has ſo much 
gained upon ſome Gentlemen, that we have had 
ſome Gentlemen ſay, That this is required by the 
Law of Nature, the univerſal Law of Nature, 
nay, by the Law of God: And I think, if ic 
was ſo, there would be no doubt but it will 


oblige us. 


But therefore I go to the Bottom of the Mat- 
ter: That any Man deſerves to be puniſhed is 
becauſe he is Criminal. That this or that Man 


deſerves it, is becauſe: he is guilty of a Crime, 
let his Crime be made evident any Way what- 

ſoever; for whatſoever makes the Truth evi- 

_ is, and is accounted in all Laws to be Evi- 
ence, ; 


— 


: Now 
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Now as to the Rules for _— any Perſon, 
whether he is guilty or not, and the ; 
is allowed in all Nations, no two Nations agree in 
the ſame Evidence for the Trial of Criminals, 
nor in the Manner of giving the Evidence againſt 
them. 5 

Your Trials differ from all other Nations; 
not only that you are tried by a Jury, which 
is particular to you, but that the Witneſſes 
are to be produced Face to Face before the Ot- 
fender; and you have made Laws that there 
ſhall be two Witneſſes in Caſes of High Trea- 


ſon; and herein you are the Envy of all other 


Nations. ; 
Sir, the Evidence that is to be given againſt 
Criminals, differs in the ſame Nation where the 


Offences differ; there is a Difference between 


the Evidence that will convict a Man of Felo- 
ny, and the Evidence that is to convict a Man 
of I reaſon ; and the Evidence to convict a Man 
of the ſame Crime, hath been different in the 
ſame Nation, according to the Reaſon of the 
Law. No doubt, by the Common Law of Eng- 


land, that Evidence was ſufficient, which was 


ſufficient to incline the Jury to believe the Per- 
ſon guilty. This before the Statute of Edward VI. 
though that was made upon great Reaſon, and 
appears to be for the publick Good, by the ge- 
neral Approbation it hath received; but ] don't 
think in your Proceedings here, you are bound 
by it. | | 
A Sir, it is ſaid, Shall we that are the Su- 
pream Authority (as we are part of it) go 2 
on leſs Evidence to ſatisfy our ſelves of Sir John 
Fnwick's Guilt, than the other Courts; and 
ſnall we reſort to this extraordinary Way in this 
Caſe ? | 5 

Truly, if it did ſnake the Manner of Trials be- 
low, I ſhould be very unwilling to do it; but I do 
take it clearly that it cannot ; but on the contra- 
ry, I think there is no ſtronger Argument for 
your reſorting to this extraordinary Way, like to 
that of the Caution which your Law hath provi- 
ded for the Innocency of all Perſons. For if we 
conſider all thoſe Laws that have been made, 
tis plain it muſt be in the View of our Anceſtors, 
T hat Criminals might not eſcape ; and the Laws 


are made for your ordinary Trials, and for thoſe 


Things that happen uſually ; and your Govern- 
ment hath this Advantage, That they can keep to 
that which others cannot: For in a very wiſe Go- 
vernment (as was obſerved by a Perſon that fat 
in this Houſe the laſt Time this was debated) 


the Ways of puniſhing Crimes of this Nature, 


are extraordinary, when Perſons are condemned : 
They are not only unheard, but they are con- 
demned before they are accuſed; and that is 
thought neceſſary there, which will not be endured 
here: And yet that Government hath continued 
ſo long, and no Endeavours have been to alter it, 
though ſo many noble Families have ſuffered by 
ic, becauſe they are convinced, as to their Conſti- 
tution, *tis neceſſary. 

The next Argument is from the Precedent we 
are about to lake ; and whatever the other Pre- 
cedents have been, what you do now will be a Pre- 
cedent for you and your Poſterity ; and whilſt that 
is uſed to make you cautious, and tends to make 
you conſider well, whether it is according to the 
Duty to your Country to paſs this Vote; (which 
no doubt is the only Queſtion before you) *tis a 
good Argyment. 


2 


vidence that 


Sir, if this Precedent ſhall appear to Poſterity 
to be a Precedent, concerning an innocent Man, or 
a Perſon whoſe Guilt was doubted of, or one 
whoſe Guilt did not appear, and this Bill ſhould 
be carried by a prevailing Party; I do agree it 
was a very ill Precedent : But if the Caſe be, that 
this Precedent will appear to Poſterity upon the 
Truth of the Thing, to be a Precedent made of 
a Man notoriouſly guilty ; of a Man that had de- 
ſerved this extraordinary Way of Proceeding, this 
extraordinary Reſentment of the Nation, and that 


nothing could have hindered this Man from the 


common Juſtice of the Nation, but his having 
endeavoured to clude it in this Matter; and if it 
appears that you would not be put off ſo, bur 
made an Example of this Man, I ſhall not be ſorry 


ic ſhould appear to Polterity ; but I believe Poſte- 


rity will (as I think they ought) thank you for it. 
Sir, I do ſay for my own particular, while I am 
Innocent, I ſhould not think my Life in danger 
to be judged by 400 Engliſh Gentlemen, and the 
Peerage of England, with the Royal Aſſent; and 
when I reflect, I can't be of Opinion, That the 
Government could have procured a Parliament to 
have paſſed a Bill of Attainder againſt my Lord 
Ruſjel, or Mr. Corniſh, or Mr. Colledge ; J don't 
think all the Power of the Government could have 


prevailed with the Parliament to have done it ; 


and here I ſee that a great many Gentlemen have 


oppoſed every Step of this Bill, for fear of making 


an ill Precedent ; yer thoſe Gentlemen do believe 
in their own private Conſciences that he is guilty 3 


and I can't think that any Perſon can be in danger 


by ſuch a Bill, when Gentlemen oppoſe this Bill 
only upon the prudential Part, though they {till 
confeſs him to be guilty. ED Sor 

All the Concluſion J make to my ſelf is, that I 
do believe, I am convinced in my Conſcience 
(which I think is ſufficient, when I act in the Ca- 
pacity I now do) that Sir John Fenwick is guilty : 
But there are Reaſons ſo extraordinary to ſupport 
this Bill of Attainder, that I do not ſee how any 
Perſon that is ſo convinced, can refuſe to give his 
Affirmative to this Bill. 


Sir Godfrey Copley. Sir, I am very ſenſible a 


great deal hath been ſaid upon this Subject; but 
I think there is ſomething in Duty incumbent 
upon every Man, eſpecially upon me, who can't 
concur with the general Senſe of the Houle, to 
give my Reaſons for my Diſagreement; and I 
will make no uſe of Arguments but ſuch as 1 
can't anſwer my ſelf: A great deal hath been 
ſaid upon this Debate, by Gentlemen learned 
in the Law; and many of theſe, though they 
have ſaid they would not ſpeak as to the 


Power of Parliaments, yet the greateſt part of 


their Arguments have touched upon your Method 
of Proceedings; and to ſhew you how they inter- 
fere with the Rules of Weſtminſter-Hall; fo great is 
the Force of Cuſtom and Education: Bur I ac- 
knowledge ſome have brought us Arguments quite 
of another ſtrain. | 


This is a Matter of ſo extraordinary Impor- 


tance, that I think it proper to conſider what 
Rules we have to go by; but I take the Puniſh- 


ment of Offenders and Criminals to be the ne- 


ceſlary Support of all Governments whatſoever, 
without which no Government can continue; but 
all Societies of Men have ſuppoſed to themſelves 
ſome Rules, whereby it may be known, whether 
Offenders arc guilty or no, 
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It is the Cuſtom of our Nation to have two 
ofitive Witneſſes to prove Treaſon ; now it may 
be imagined, that I make uſe of this as an Ar- 
gument, that we are tied up to theſe Rules : No, 
I am not of that Opinion, that we are bound by 
the Rules of any Society whatſoever. The Par- 
liament have a Power to abrogate all Laws that 
they have paſſed, if they think good; and ſo cer- 
tainly cannot be tied up by any Rules now in 
being. But, Sir, there are the eternal Rules of 
Equity, and Juſtice, and right Reaſon, and Con- 
ſcience; and theſe, I think, are unalterable, and 
never to be ſwerv'd from; and therefore I ſhall 
take the Liberty to ſee how far agreeable our 
Proceedings are to theſe Rules. 

Sir, I do look upon it, that *tis a Rule agree- 
able to what I ſpeak of; that no Man ſhall be accu- 
ſed by he knows not whom; and that no Man ſhall 
be accuſed, but that the Evidence againſt him, and 
he, ſhould be confronted and brought Face to Face. 

I am one of thoſe that believe Sir John Fenwick 
to be guilty, and there is clear Proof of it by one 
Witneſs; and you have added to this an Indictment 
that is found: But I muſt needs own, That I 
think that to be ſo far from giving any Addition 


or Strength to the Evidence, that when that is 


brought in, I look upon the Scales to be lighter 


than they were before ; for if any Record or Wri- 


ting that is ſworn to behind a Man's Back, ſhall 


be brought here to ſupply another Part of the 


Evidence (and if not ſo, why is it brought here?) 
and if that be to be interpreted to make up a 
Part of the Evidence, I do, by parallel Reaſon 
argue, that the like may make up the Whole at 
one Time or another; and may be ſo far made 
uſe of, That any profligate Knave, that gives 


Information before a Juſtice of Peace, or a Secre- g 


tary of State, this may riſe againſt any Man 
whatſoever, when he is obnoxious to the : Go- 
vernment ; or a Perſon may be accuſed for his good 
Service in this Reign, and this may be ſet up 
againſt him, and he run the Hazard of his Life. 

Then, Sir, as to the Neceſſity of this Matter, 
I muſt confeſs, that thoſe that brought this Mat- 
ter before us, are much wiſer than I, and there- 
tore I will not examine what Reaſon they had to 
do it: But it is ſo little agreeable to me, I wiſh 
it had not come here. But is it to be ſuppoſed, 
That your Government is in hazard of any Man 
that is faſt in Newgate ? Can any Man think, that 
Sir John Fenwick can do any Thing in his Condi- 


, tion to hazard it? Can you expect that a Man that 


hath been ſix Months in Priſon, and no body came 
at him, that he may make ſuch a Diſcovery as 
may be worth your while? But ſuppoſe you had 
a Man of Invention and Practice, what a Spur do 
you put to it? May not a Man of Parts, when he 


hath no other Way to ſave himſelf, may not he 


frame ſuch a Plot as may make the beſt Subjects 
in England tremble? 0 

Why then, Sir, 1 do ſay, by this you are in a 
very dangerous Way to ſuffer by the Invention of 
any Man; and ſuppoſe he ſhould be ſo ignorant 
as to know nothing, or ſo great a Block- head to 
be able to invent nothing; would you hang him 
either for Ignorance or Inſufficiency ? J muſt con- 
teſs, I dread the Conſequence of this for the Nation 
in general, and for our Poſterity : *Tis not Sir 
John Fenwick's Life I argue for; I do not think it 
worth a Debate in this Houſe, nor the Conſidera- 
tion of fo great an Aſſembly; but I do ſay, if 


this Method of Proceeding be warranted by an 


Vo L, V. | 
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Engliſb Parliament, there is an End to the Defence 
of any Man living, be he never ſo innocent. 

Sir, I remember I heard it mentioned on the 
other ſide of the Way, by an honourable Perſon, 
who never lets any Argument want its Weight; 
That King James attainted a great Number 
of Perſons in a Catalogue, in a Lump: Sir, 
I am not afraid of what arbitrary Princes do, 
nor an Iriſb Parliament; but I am afraid of 
what ſhall be done here; I am concerned for 
the Honour of your Proceedings, that it may not 
be a Precedent to a future Parliament in an ill 
Reign, which I am ſatisfied you would not do. 
I had fome other Thoughts which J cannot re- 
collect, &c. | 

Mr. Foley, the Speakers Son. Sir, the worthy Gen- 
tleman that ſpake firſt upon this Debate, calls me 
up: He ſaid, That he thought in this Matter, eve- 
ry one ought to give the Reaſons of his Opinion; 
and in giving the Reaſons of my Opinion, I do ſo- 
lemnly proteſt, I do it with the ſame Sincerity as 
I would do, if I was upon my Oath, and of a Jury. 

The worthy Gentleman ſaid, That if there could 
be any Danger from this Precedent, that an in- 
nocent Man might loſe his Lite, he would not be 
for it; 1 deſire that he would conſider, whether 
there be almoſt any Inſtances of any innocent Men 
that have loſt their Lives, but what has proceeded 
from Precedents that have begun upon guilty Men. 
The ſame Gentleman told you, That if we did not 
believe Sir John Fenwick to be guilty, no other Con- 
ſideration ought to move us to be for this Bill. 
Now the Reaſon ] am againſt this Bill, is, becauſe 
it does not appear to me from the Evidence that 
hath been given at the Bar, that Sir John Fenwick 
is guilty. And J do think, that which is not le- 
al Evidence is no Evidence; and J do think, 
That all the Lawyers that have ſpoke in this 
Matter, have allowed it to be no legal Evidence. 
And I deſire Gentlemen will conſider, if it has 
not been thought reaſonable that Men ſhould be 
convicted upon ſuch Evidence, Why now it ſhould 
be ſaid to be neceſſary ? I think the Saying of my 
Lord Strafford upon his Trial was this; If the Pi- 
lot was to direct a Ship in a dangerous Sea, and 
there was no Buoy to direct his Courſe, if he 
there ſplit his Ship, it was excuſable; but if there 
was a Buoy up, then he was accountable for it. 
Now comparing our Government to the Sea; 
there have been many Rocks and Sands, and many 
Men have loſt their Lives by them; but the Trea- 
ſon Bill ſeems to be ſet as a Buoy to avoid that 
Miſchief for the future. Now it we ſplit upon 
theſe Rocks, I ſhall think we are but ill Pilots. 

Upon a former Debate we were told, we are 
not tied up to the Rules of Meſtminſter-Hall, and 
it was ſufficient to juſtify a Man in giving his Vote 
for this Bill, That he was ſatisfied that Sir Jobn 
Fenwick was guilty: See the Conſequence of that, 
in Things that I have as much believed as I do this, 
I have found my ſelf miſtaxcen. | 

When a Jury acts according to legal Evidence, 
that they have no Reafon. to miſtruſt ; when a 
Jury finds according to legal Evidence, they are 


in no manner of blame: And if this Man be inno- 


cent, when y ou have taken away his Lite, and his 
Eſtate, and ruined his Family, all that you have 
to ſay for it, is, That you have acted — to 
the beſt of your own Underſtandings, guided by 
your own private Qpinion. | 

Were this the Caſe of Sir John Fenwick only, 


and I not to give my Vote, I reckon him ſo de- 
R ipicable, 
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Ipicable, and becauſe I believe him to be a Traitor, 
and ] think the worſe of him for the Part he 
hath acted ſince he was in Cuſtody, I ſhould not 
concern my ſelf about it. But when I ſpeak 
againſt this Bill, I ſpeak on the Behalf of all thoſe 
that may hereafter ſuffer by ſuch a Precedent as 
this. Thoſe Precedents that have been urged 
don't come near this Point. And though the 
Power of the Parliament is above that of other 
Courts; yet there hath been no Precedent that 


comes up to this, That we ſhould paſs a Bill to 


attaint Sir John Fenwick, becauſe he will not give 
Evidence, or there is no Evidence againſt him. 


If Sir Fob Fenwick be to be hanged, becauſe there 


is but one Evidence againſt him, any Man in the 
World may; and then I think every Man's Life 
depends upon it, Whether this Houſe do like him 


Or not. 


in Caſes of the like Nature : I think if this Bill does 
paſs, every Man's Life will be as precarious as his 
Election. | 

We have been told, how much Danger the Go- 
vernment will be in, if this Bill does not paſs: I 
have as much Zeal for this Government as any 
Man; but all the Government is concerned, is, 
That a Man that you think a Traitor ſhould live. 


And I do think the Government is no more con- 


cerned in this Life, than in the Living of any Ja- 
cobite in England. But on the other hand, I 
think the Lives and Liberties of the Subjects of 
England are concerned; and, by this Bill, you 
will make all their Lives and Liberties preca- 
rious. 
I am not for bringing the Blood of Sir John 
Fenwick upon me, or my Poſterity; nor can I con- 
ſent for to make a Precedent that a Man may be 
hanged without Evidence. | +4 
Lord Culis. The worthy Member that ſpake 
laſt but one, told you, That he thought the Life 
of Sir John Fenwick was not worth the Conſiderati- 
on of this Aſſembly; I do differ from him in that; 
if the Scripture tells us, That the moſt inſignifi- 
cant Creature does not fall without God Almigh- 
ty's Conſideration, I think the Life of a Gentle- 
man may be thought worth ours. | 
The worthy Gentleman that ſpake laſt, told 
us,- That he did believe in his Conſcience Sir John 
Fenwick to be guilty : But becauſe he hath found 
himſelf miſtaken formerly, when he believed 
Things with the ſame appearing Certainty, there- 
fore he may be miſtaken now. I hope Gentlemen 
will not preſs an Argument upon our Judgments, 
from Precedents that are only Miſtakes: Idoagree, 
That any Man may be miſtaken in a Thing which 
at that Time he thinks himſelf moſt certain of; 


but till that Miſtake appears, I ſay, it ought not 


to make him doubt of any Thing that he does 
clearly and diſtinctly perceive : If otherwiſe, there 
is an End of all Religion and Law; and it ſhakes 
the Foundation of the moſt certain Belief a Man 
can entertain. POLE BLOKE If OT 
As it appears to me, ſome Gentlemen ſeem to 
lay a greater Streſs on ſome Things than they de- 
ferve, and are not pleaſed to anſwer ſome Argu- 
ments; and therefore I deſire leave to ſpeak to two 
or three Points in ſhort. I ſhall not ſay any Thing 
of the Authority of Parliaments, it ſpeaks it ſelf; 
nor of the different Conſideration of our Proceed- 
ings, and that of inferior Courts ; that ſeems to be 
agreed: But I ſhall apply my ſelf particularly to 
mention ſome Things upon Sir John Femwict's Caſe, 
* | | I | : 


Conſider what a Reverſe of Opinion this 
will be, to what former Parliaments have given 


and in that take Care, as near as I can, not to 
trouble you with any Thing I have ſaid upon this 
Subject. | 

[ can't but obſerve, That every Gentleman that 
ſpeaks againſt this Bill, begins with an Introduction, 
that he believes him Criminal, which does fome- 
what aſtoniſn me: I hope they will explain them- 
ſelves a little. But to the Point, as to Sir John 
Fenwick's Caſe, I did take the Liberty in a former 
Debate to obſerve, That it was not only a Conſpi- 
racy againſt the lawful King of England, and had 
ſuch Parts in it, bur alſo in bringing in a tyranni- 
cal and foreign Power upon you. But there is one 
Conſideration I did not mention then, becauſe I 
thought what I aid carried ſo great Weight it need- 
ed it not; I do ſay, not only as a Chriſtian, as an 
Engliſoman, and as a Subject of this Government, 
againſt which he hath committed a Crime of the 
higheft Nature; bur I will ſay, as a Man of Ho- 
nour, that he hath acted contrary to the Rules of 
Honour: I think Sir Fob Fenwick had made a 
much better Figure, if he had appeared in Arms 
in Flanders, where he might have charged this 
Prince at the Head of his Troops, than baſely 
have contrived his Death in this Manner. 

Sir, ] have only one Thing more that I deſire to 
ſpeak to; for what I ſay is more for my own In- 
formation than to deſire any Man's Opinion fur- 
ther than he agrees with it: I ſay, moſt Gentle- 
men have likewiſe owned, That if they thought 
this an extraordinary Caſe, they would be for this 


Bill. I do ſay, as it appears to me, I do think, if 


ever there was an extraordinary Caſe, this is one; 
and if ever any Government was in Danger, this is, 
or may be, upon your Reſolution to Day. A great 
deal of Streſs hath been laid upon this Argument, 
That Sir John Fenwick is in Hold; I take that to 
be nothing, for they keep a Combination together 
RilÞ: *Tis by Rewards and Puniſhments that all 
Governments are ſupported. Robberies, that 
were ſo common in France, that you could not 
walk after it was dark, by Puniſhments they have 
been brought to that, That you may ride from one 
end of it to another with a Purſe of Gold in your 


hand. And if you think it a trifling Matter, That 


wicked Men that have ſuch Inclinations ſhould 
eſcape, I'don't doubt but you may have Plots 
every Day. „ 12 

don't doubt but this Gentleman knows a great 
deal that he hath never laid before you; I would 
not be thought to preſs it as an Argument that he 
ſhould be condemned, becauſe he won't confeſs ; 
but I will be bold to ſay, if he does know of a great 
many Perſons that have heen concerned in this Bu- 
ſineſs; if he knows of a Rifing that was detivned, 
when this Conſpiracy was to be executed; (and it 
may be executed till, if Things hall be ripe for 
it) Tay, though you keep him in Hold, it will be 
an Incouragement to them to go on in their Ca- 
bals, in buying of Arms, Sc. I think the Matter 
before you is no leſs than the Fate of Angland, and 
the Fate of Europe, and of all your Poſterity; I am 


ſure it is: And give me leave to fay to you one 
Thing that is Matter of Fact, There are thoſe Sto- 


Ties infinuated abroad, and thoſe Matters of Fact 
aſſerted, with relation to a Conſpiracy, and re- 
viling this Houſe, that are not fit for me to repeat. 
But your Enemies laſt Lear, before the breaking 
out of this Conſpiracy, had the ſame fort of Meet- 
ings, and the fame ſort of Diſcourſe, as they have 


now. 'T'will end with proteſting to you, That ! 
deal with Sir John Fenwick with the fame Candour 


and 
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and Honour, as I ſhall always deſire to be dealt 
ich my ſelf. 

"Sir Code) Copley, That noble Lord miſunder- 
ſtood what I faid, as to the ſmall Value I put up- 
on Sir John Fenwick: I did ſay, That Sir John 
Fenwick, conſidered in his ſingle Capacity, I did 
not think it was worth the while of this Houle to 
act in their Legiſlative Capacity upon him. 
Sir Charles Cartwright, I think this Bill is of very 
great Moment, and ought well to be conſidered 
before it paſſes 3 for when it is paſſed, it will be too 
late to retrieve the ill Conſequence which may at- 
tend it : There is ſo much Roguery in the World, 
[ think it a hard Matter to arrive at the Truth. 
»Tis not long ago there was a Plot contrived by 
one Young, and others, againſt the Biſhop of K- 
cheſter; and ſo cunningly contrived, /Ehatit a Bill 
of Attainder had been brought in againſt the Bi- 
ſhop of Rocheſter, before the: Truth had been diſco- 
vered, I do not know what might have been the 
Conſequence of it. I ſuppoſe no body queſtions 
the Truth of this Plot; but God forbid that every 
body that hath been named for it ſhould be guilty. 
lt may be true, That there was fuch-a: Meeting 
that Sir John Fenwick is accuſed-of being at, and 
yet Sir John Fenwick might not be there; and I do 
not think it ſufficiently proved, and therefore I 
can't give iny. Conſent to this Bill. 
Mr. Manley. Sir, I have, as well as I could, at- 
tended to this Debate in this Matter; and I did not 


trouble you in the laſt Debate, becauſe L was wil- 


ling to take all the Opportunities I could to inform 
»Tis to me an extraordinary Thing, not only 
for the Matter, but Manner of your Proceedings; 


which, conſidering all Circumitances, -appears to 


me to be not only not common but unprecedent- 


ed; and as we are all in this Matter Judges, ſo I 


hope we ſhall apply our ſelves to conſider of it 


with that Temper, as may lead us to give a right 


Judgment. And if I had never ſo great Obligations 


upon me, and Dependencies, though from the 


Crown, I would lay them by, at leaſt they 


ſhould not influence my Judgment in this Matter. 


We are to paſs Judgment in a Matter of Life and 
Death upon this Perſon, and 'tis urged we ſhould 
do it, becauſe the common Courſe of Juſtice will 
not reach him for the Crime objected againſt 
him, which is High Treaſon; and the Species 
of that Treaſon, as it is laid in the Indictment, 
is, Sc. 

Sir, the Evidence that hath been given to ſup- 
port it, hath been the Affirmation of a ſingle 
Witneſs at the Bar: Indeed other Things have 
been alledged in the Bill; but, as hath been ſaid in 
WVeſtminſter-Hall upon another Occaſion, They look 
like Pepper and Salt to me; for in themſelves they 


are not Crimes (I ſpeak with Submiſſion to your 


Judgments) at leaſt to bear Company with an Ac- 
culation of High Treaſon. 

As to the Evidence; firſt, Captain Porter tells 
you, That Sir John Fenwick was at a Meeting at 
the King's Head, and at Mrs. Mountjoy's afterwards, 
when there were treaſonable Diſcourſes amongſt 
them, and Charnock was directed to go into France; 
but the End of that is not proved; for the Wit- 
nels that told you of thoſe Meetings, did not tell 
you, as Jobſerved, that Charnock did go to France; 
and what he ſaid upon other Occaſions, is no Evi- 
Ard though we are not tied up to 
the Rules of Wieſiminſter-Hlall, I am fo young a 


Member, I know not what Methods are obſerved 
„„ | 


upon a Bill of Attainder for High Treaſon. 


12 
in Parliament, that I may in ſome Meaſure = 
them a Rule to me. | 91 

The Law of Kugland requires two Witneſſes 
upon the greateſt Reaſon; and *tis not only the 
Policy of Eugland, but the general Conſent (in this 
Caſe) of the whole World, and it is grounded up- 
on the Law of God. It was objected by an ho- 
nourable Gentleman the other Day, to a Gentle- 
man, that he ſaid the Law of God required two 
Witneſſes. A Gentleman who is very near al- 
lied to one, from whom he might have early 
informed himſelf, made us a Challenge, to ſhew 
him where-itcwas to be found: If he will look 
into Numbers, and Deuteronomy, there are three 
particular Texts very plain in it. The Reaſon 
of this is illuſtrated in the Story ot Suſaunab; her 
Safety depended upon it: And the Jeu, when 
they proſecuted our Saviour, though they wanted 
no Malice, nor nothing to animate them, to put 
him to Death, yet St. Maitbero tells us, at laſt 
there was two Witneſſes found againſt him: And 
this being the Law of the Land, and the Law of 
God, muſt be my Rule; I muſt have this Matter 
proved againft Sir John Fenwick, as full as the Law 
of che Land, and the Law of God requires. The 
other Evidence brought to maintain this Bill, is 
What is ſworn by Goodman before a Juſtice of Peace, 
and the Account ſof the Evidence given by Good- 
man to the Grand Jury, which I muſt confeſs I de- 
clare I am very far from being convinced ought 
to have Weight with us: But, I think, they muſt 
lay a great Weight upon it, who give their Vote 
for this Bill; or otherwiſe they muſt give their 
Vote upon the Teſtimony of one Witneſs. | 
The Reaſon for this extraordinary Proceeding 
is, tis urged, There is a Neceſlity for it; the 
Plot will be loſt elſe, ſay ſome z Sir Jobn Fenwick, 
ſays others, will eſcape elſe. As for the Plot, I 
with to God there was no ſuch Thing ; but *tis 
probable the beſt Way of ending this Plot would 
be, if his Majeſty in his Wiſdom thought fit to 
interpoſe with his Mercy and Grace at this Time; 
and better than for the Legiſlative Power, in an ex- 
traordinary Manner, to take off a Perſon againſt 
whom there 1s not a legal Evidence. Gentlemen 
ſay they are convinced in their Conſciences; bur I 
will appeal to their Conſciences, Whether there 
be legal Proof againſt him; and ſhall we then in- 
ter poſe, in an extraordinary Manner, to take away 
his Life ? 

No Man pretends to anſwer, but that this Pro- 
ceeding may be dangerous to Poſterity : If we had 
any Security this might be done without that Dan- 
ger, it might beſome Encouragement to Gentlemen 
to come into it; but ſince it may be dangerous, 
are not we, who are intruſted by the People, to 
have an equal Care of the Liberty of the People? 
We are to take Care of his Majeſty's Life and 
Government; and the Reaſon is, becauſe upon 
him, and his Government, the publick Safety does 
depend. Tis Salus Populi, is the great Reaſon 
that the Law takes ſuch Care of the King; and 
as we are to do nothing to the Detriment of the 
King, ſo we are to do nothing for the King that 
may be of Detriment to the People. 

An honourable Lord hath been pleaſed to fay, 
We are not yet out of Danger; I am ſorry to hear 
it, and could not think it, when fo noble a Lord 
is ſo near the King, and hath ſo great a Share in 
taking Care of che publick Safety. But ſure, no- 
thing can happen from this Perſon ; there hath 
been Care taken he ſhould have no Converſation 
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with any body : If I thought there was a Hazard 
to the Government, or to the King, and no Way 
to ſecure us, but taking away this Gentleman's 
Life; ſuch a Reaſon as that would make me go 
counter to my own Reaſon and Judgment. But 
I can't be of Opinion, that a Man of Sir J 
Fenwick's ſize, who in his beſt Circumſtances in- 
deed, is a Gentleman by Birth, and hath a Gentle- 
man's Fortune, but is now in a great Meaſure 
without his Eſtate ; ſo his Fortune can't do any 
hurt, and his Alliance I ſuppoſe is not conſiderable 
enough to do any neither, | ; 

Then as his Circumſtances do not make him ſo 
conſiderable as to do us any hurt, let us take 
Care that we do not in any caſe, by his Blood, 
wound our ſelves. 

Gentlemen lay but little Streſs upon the Dan- 
gerouſneſs of the Precedent ; I do lay more; and 
tis chiefly upon that Reaſon I can't come up to be 
for this Bill. I would not that ſo good a Parlia- 
ment ſhould lay the Foundation of any, by which, 
in after Ages, the beſt Men in England may ſuf- 
fer. *Tis ſaid, an ill Parliament will not want a 
Precedent, but will make uſe of their Power ; but 
they will fall ſooner into it, if led by a good Par- 
liament. 


Sir, This 1s a Matter ] would not hive preſumed 


to have troubled you in; for I can't think any 
Thing I can ſay, will have any Weight with any 
one that is not of my Opinion: But as an Engli/h- 
man, and as I have the Honour to be of this Houle, 
when a Thing of this Nature comes before us, and 
I am to give my Opinion as a Judge in it, I was 
willing to give my Reaſons for my Opinion. I 
think this Bill is unprecedented; and you will 
give me leave to ſay, it appears to me to be un- 
reaſonable. 1 think it contrary to the fundamen- 
tal Rules of Reaſon and Juſtice ; I doubt it may 
be dangerous to our Conſtitution ; and I fear fu- 
ture Ages may have Reaſon to repent what we do; 
and therefore ] am againſt this Bill, and I hope it 
will not pals. | | 

Sir William Strickland. Sir, I do aſſure you I 
ſhall not in any Thing of this Bill, or any Thing 
elſe, run counter to my Conſcience or Judgment; 
but I do think, and I think few deny it, I do think 
in my Conſcience that Sir John Fenwick is guilty 3 
and thinking him ſo, I ought to condemn him. I 
do think, if we ſhould ſpare this Gentleman for 
want of Form, as they call it, now we are 1n 
our Legiſlative Capacity, and there ſhould be any 
ill Effects of it ; and other People, by thinking 
they might avoid Puniſhment by the Forms of 
Weſtminjter-Hall, ſhould have the like Imaginations 
againſt his Majeſty, and they ſhould take Effect; 
I ſhould think my ſelf in a great Meaſure guilty of 
that Misfortune. I think the Kingdom is concern- 


cd, and the King's Preſervation, in this Bill; and 


I hope you will pals it. 

Mr. Dolben. Mr. Speaker, I am againſt paſſing 
of this Bill; and I ſhall, with as much brevity as 1 
can, lay before you my Reafons, why I am againſt 
it; and probably J ſhould not have troubled the 
Houſe with them, but that I think ir neceſſary to 


Juſtify my Opinion in a Caſe of this Importance. 


I do admit that the Fact that is charged upon 
Sir Jobn Fenwick is an Overt-Act of High Treaſon, 
within the 25th of Edw. III. though I muſt take 
leave to ſay, That a Judgment upon a Caſe, at 
leaſt as ſtrong as this, has lately been very much 
arraigned and controverted ; but *tis not my in- 
tent to diſpute the Nature of this Fact; for I am 
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perſuaded, That to conſult how to procure an In- 
vaſion of this Kingdom with foreign Forces, is an 
Overt-Act of Compaſling the Death of the King; 
and I do think this Charge does amount to ſuch 
an Overt-Act. But] beg leave to reflect, How 
far Overt-Acts of this Nature, which fall directly 
within any Species of Treaſon mentioned in the 
25th of Edw. III. how far ſuch Treaſons are cog- 
nizable in Parliament, and within the Intention 
of that Statute : Indeed, that they are cognizable 
by the abſolute Power of Parliament, there is no 
doubt. | . | 
Sir, That Statute doth firſt enumerate ſeveral 
Species or Branches of Facts, which it ſays ſhall be 
adjudged Treaſon, that is, in the Courts of Judi- 
cature ; and then afterwards it goes on, and ſays, 
F any other Caſe, ſuppoſed Treaſon, not ſpecified in 
that Act, doth happen before any Juſtices, the Fu- 
ſtices ſhall tarry without any going to Judgment of the 
Treaſon, till the Cauſe be ſbeched and declared before 
the King and his Parliament, whether it ought to be 
judged Treaſon or Felony. Now, Sir, with Submil- 
ſion, this is a great Argument, that the Intention of 
thoſe that made this Law, was, That theſe Trea- 
ſons, which were directly under any of theſe Par- 
ticulars enumerated by the Statute, that they 
ſhould be left and be appropriated to the Deci- 
ſion of the inferiour Courts; but that Facts of 
another Nature, which did not come under the 
Particulars enumerated in the Act, as extraordinary 
Offences, and Miſbehaviour of Magiſtrates and 
great Men, and the like ; theſe indeed ſhould be 
reſerved for the Conſideration and Judgment of 
the Parliament, who are only a Match for power- 
ful Offenders, whom the common Juſtice of the 
Kingdom can't grapple with. And as this ſeems 
to be the Intention of the Makers of the Act, fo 
I think the Inſtances generally have been purſu- 
ant to that Inſtitution; for I know of but one 
ſingle Inſtance of any one that ever was attaint- 
ed by Bill for any Treaſon that is contained un- 
der any Species enumerated in the 25th Edv. III. 
*Tis rrue, where Perſons have been out of the reach 
of the Law, in open Rebellion, or fled from Ju- 
ſtice; in theſe Caſes the Parliament have thought 
fit to attaint them, as in the Caſe of Sir John 
Mortimer, and others who made an Eſcape out of 
the Toter; and the Caſe of the Regicides ; and 


| likewiſe the Caſe of the Duke of Monmouth, who 


was in open Rebellion. But] fay, that J have not 
found in my Reading, upon the beſt Search ] could 
make, where any that were in Cuſtody were attainted 
by Bill for any Treaſon within 25 Edro. III. and that 
was the Caſe of Ferham; but I think there is no 
Precedent of any Man, who is not only in Cuſto- 
dy, but hath been indicted, arraigned, and Iſſue 
joined, and he hath put himſelf upon his Country 
for his Trial; and the Perſon accuſed was to be 
convicted, or acquitted, by the Verdict of twelve. 
Men; I never heard of any Inſtance, when after 


all this Proceeding a Perſon was taken off from 


this Trial, and debarr'd the Benefit of the Judg- 
ment of his Peers, and the Benefit of his Challen- 
ges; and deſtroyed, and cut off extrajudicially, 
by an Act made on purpoſe, ex poſt fatto : I never 
met with any Inſtance like it, unleſs it be that of 


my Lord $trafford: And I believe no body will cite 


that, if they reflect upon the Preamble of the 
Act for reverſing his Attainder : For in the Pre- 
amble, tis ſaid, That the turbulent Party did at- 
tempt the procuring of that Act, on purpoſe to 
condemn him. This ſhews the Opinion of our 
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predeceſſors in relation to Proceedings of this ſort; 


ſteem it contrary to the fundamental Rules 
of Juſtice and Right, which Parliaments, as well 


as other Courts muſt be governed by. ; 
Roger Mortimer was attainted, and afterwards 


his Attainder was reverſed ; and the Reaſon de- 


clared, becauſe he was attainted againſt the good 


Laws and Cuſtoms of the Kingdom. 
F that I mentioned before; and decla- 


red for the future, That it ſhould be, Sc. 

Another Attainder there was of Sir Thomas 
Haxey ; but that was reverſed, and declared to be 
againſt all Law. Then there are the Attainders 
of H. VIII's Time; 1 ſhall not particularize them; 
but beſides that, all the Hiſtory of thoſe Times, 
and Law Books condemned them, as Proceedings 
againſt all Law and Juſtice. There is the Statute 
of 1 Ed. VI. c. 12. ſeems directly levelled againſt 
thoſe Attainders in the preceding ine for it 
ſays, That the Proceedings in King H. VIIIth's 
Time, were grounded upon Laws that were ex- 
tream and terrible; and therefore that there might 
be no Proceedings of that kind for the future, it 
reduces all Treaſons to the antient Standard of 25 
Edw. III. and goes on, and enacts, That no Man 
ſhall be convicted or condemned for Treaſon, but 
upon the Teſtimony of two lawful Witneſſes. 

Now I take that to be a general Law, and to 
extend to all Convictions and Condemnations for 
Treaſon, and can't but declare my Opinion of it, 
Thar it muſt extend to Bills of Artainder, ſince 
theſe are the principal and moſt powerful Con- 
victions and Condemnations ; and if that Statute 
does extend to Bills of Attainder, then pray con- 
ſider, whether this Bill of Attainder now be ſup- 
ported by ſuch Evidence as the Statute requires? 
There was indeed one lawful Witneſs produced ; 
but inſtead of the other, they have only produced 
a Record between Parties not concerned in this 
Bill, and the Depoſitions of a Perſon, whether 


living or dead non conſtat; and I believe no Body 


will {ay theſe Depoſitions will be equivalent to a 
ſecond Witneſs. - | 
I do believe a great many Gentlemen are of 
Opinion, That thoſe Rules of Evidence are not 
to guide you here; bur I beg Pardon that I can't 
offibly be of that Opinion; I rather incline to 
my Lord Chief Juſtice Vaughan's Notion, That 
though we are not bound by the Forms of Law, 
yet we are bound by the Rules of Law ; every 


Body allows we are bound as to the Nature of 


the Fact; every Body will take himſelf bound by 
the Statute of 25 Edw. III. to form his Judgment 
as to the Fact : Why are not we then bound by 
theſe Acts? Likewile as to the Evidence, and the 
Proof of the Fact; if 25 Edw. III. be binding to 
us, ſo as to preſcribe us a Rule to judge the Fact 
by, Why are not the Statutes of Edw. VI. bind- 
ing to us as to the Evidence of that Fact? 

But ſay ſome Gentlemen, if there be not two 
Witneſſes, that is from Sir Fobn Fenwick or his 
Agents: Sir, no Gentlemen will ſay that there 
hath been any Proof of that; the very Bill does 
not charge him with it; but taking it for granted, 


> what ſhall follow upon that? Shall it therefore 


follow, that Sir John Fenwick ſhall immediately be 
put to Death ? No, God forbid ; I think there is 
no Parity between the Crime of ſeducing away a 
Witneſs, and the Judgment of Death; but I think 
thisa more reaſonable and natural Inference to be 
made, That becauſe Sir John Fenwick hath ſeduced 
away a Witneſs, therefore it is juſt to make a 
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Law that the De poſitions of that Witneſs ſhould 
be of as good For. ve and Effect, as if Goodman was 
here, to give it vi va voce; for then you will not 
take from him the Benefit of his Trial, nor the 
Benefit of his Challe nges, which is the Birth- right 
of every Engliſhman. . 

And one Thing IV vill ſay further; Theſe Bills 
of Attainder are like Siſypbus's Stone, they have 
rolled back upon thoſe that have been the Promo- 
ters of them. Tis kn own that my Lord Crom- 
well was the firſt Man that promoted them in H. 
VIIPs Time, and the Ad vice that he gave his Ma- 
ſter for the Ruin of others,, proved fatal to himſelf. 
Sir, this is the laſt Time we ſhall have the 
Opportunity of conſiderin g this Matter; I muſt 
take leave to declare, That my Opinion is, that 
if I conſent to the paſſing of this Bill againſt Sir 
Jobn Fenwick*s Life, uponaniy other Grounds than 
ſuch as are intirely agreeab.le, and juſtifiable by 
the Laws of God a Man, I am guilty of the 
Death of Sir 7obn Fenwick. I am not ſatisfied that 
can give my Conſent to this Bill upon thoſe 
Grounds, and therefore I beg lea ve to be againſt it. 

Sir Edw. Seymour. Mr. Speaker, you all know-I 
have born my Teſtimony againſt this Bill, being 
not perſuaded that it is juſt: Now we are come 
tothe finiſhing Part of it; and I ſhall lay before 
you thoſe Reaſons that prevail with me, and ſub- 
mit them to the Judgment of the Houſe 3 and if I 
am more tedious than I uſed to be, J hope the 
Occaſion is fuch, that you will pardoff me; for I 
will endeavour to contract my ſelf into as near a 
Compaſs as I can. | The 

I ſhall not trouble you with any Arguments that - 
have been laid before you already; nor ſhall I en- 
ter into the Examination of Precedents; a great 
many have been laid before you, and a great ma- 
ny of them have been reverſed, moſt of them ; 
and the Reaſons why they have been reverſed, be- 
cauſe the Perſons condemned have not had the due 
Benefit of the Law: And if that be a good Reaſon 
for reverſing of ſuch an Attainder, tis a good - 
Reaſon why you ſhould not do it. 

can't but take Notice, That the Beginning of 
this Bill in the Houſe of Commons is the firſt ſtep 
of this kind, that hath been made in Parliament, 
except that of the Duke of Monmouth ; and the 
Reaſon of it, I take to be this, becauſe you hear 
not upon Oath; you condemn not upon Oath : 
You, nor the Party under Accuſation have that 
Advantage againſt a forſworn Evidence, as there 
is in the other Houſe ; the Method has been to 
paſs ſuch Bills in the Houſe of Lords, and tranſ- 
mit them hither, upon which you then judge. 

I think, in this Caſe you have no Evidence ; 
and inſtead of two Witneſſes, you have no Wit- 
neſs at all; for as to Goodman, De non apparentibus 
& non exiſtentibus eadem eſt ratio. As to Porter, 
he hath been examined; but when you conſider 
that he was a Perſon engaged in this Conſpiracy, 
and that he had no Repentance of his Crime till he 
was diſcovered, and then he comes to be an Evi- 
dence ; how far that ſhall ſway, every Man muſt 
allow, that I muſt ſubmit to you; but thus much I 
may ſay, every Man muſtallow me, that in farleſs 
Caſes no Man that does ſwear for himſelf, or upon 
his own Account, is to be admitted as an Evidence. 
If a Robbery be committed in an Hundred, 
though a Man be put to pay a Groat towards it, 
he ſhall not be an Evidence; how much more 
then in a Caſe, when a Man comes to ſwear to take 


away another Man's Life to fave his own; for he 
is 
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is not in the Condition of àa Freeman, who gives 


his Evidence without check or controle, but he is 


drudging on for his Pardon, as the Counſel told 


you, which depends according to the Evidence 
he does give or not give. 


For my Part, I can't go ſo far as ſome Gentle- 
men have done, to ſay Sir hn Fenwick is guilty : 
for whete there is no Law, there is no Tranſ- 


oreflion 3 a Man that is guilty, muſt be guilty 


according to the Law : And the Law hath requi- 


red and 1aid, That there ſhall be no Treaſon but 


what is proved by two Witneſſes, and here it ap- 


pears that you have not one. The ſame Law 


that calls it Treaſon, ſays it ſhall be ſo proved; 


then if you pals this Bill, you make that Treaton 
which before was not Treaſon. | 

Sir, the Law does require wo Witneſles, and 
there is divine Authority for it too: It hath been 
hinted at, the Place in Numbers, No Man is to die 
ups forgle Evidence ; and it ſays, Theſe are the Sla- 
tutes you Hall obſerve throughout your Generations and 
Dcvellings : But I will goa lictle further, becauſe a 
worthy Gentleman declared, there was no ſuch 
Law of God. He will find in the 19th of Deule- 
ronomy, à Caſe juſt as tis here; for the Caſe of 
High Treaſon was Idolatry at that Time, and the 
Law ſays, Whoſpever ſpall ſet up Mols ſhall be ſtoned 
io Death; but it ſays, 2% Man fhall be condemned 
to die by tbe Mouth of one Witneſs, butt by two or three 
Eitneſſes. be ſhall ſuffer 3 I think this is poſitive 
enough. Inhall not trouble you with more Inſtan- 
ces, though I could repeat ſeveral. TEM 

Sir, the Law enjoins Forms ſtrictly, even to the 
leaſt Circumſtance; if a Man be condemned to die, 
and after he is condemned to die; another take 
away the Life of that Man, *tis Murder. I will 
go further; If the Officer that is to do Execution, 
Ha Man be condemned to be hanged, drawn and 
quartered ; if the Officer ſhot him, it is Murder 
in him; ſo that Men are not left to a diſcretionary 
Power toact according to their Conſciences. 

I take the Reaſon by which chis Bill is ſupported, 
to be deftructive to all human Society; for if that 
be admitted, that a Man ſhall act according to his 
Conſcience, and not according to the Rules that 
are preſcribed him, I know not who is ſafe; for 
how can an innocent Man make his Defence upon 
that Principle? It is a ſafe Conſi erat ion for them 
that take upon them that Way of judging, becauſe 
they are bound by no Rules; but what hath not 
that done almoſt within Memory; Feltau that kill- 
ed the Duke of buckingbam, what was his Juſtifi- 
cation, but he was perſuaded in Conſcience he did 
well in fo doing. Heavillac that killed H. IV. in 
France, he jultitied the {fame by his Confcicnce, and 
{aid he had done. a good Thing; and 1 may lay 
this Argument of Conſcience hath acted all the 
Villany of the laſt Age, and Iam afraid hath gone 
a great Way to ditturi the Happinels of this. 

For if this be a Rule to this Houſe, How is the 
King bound? I thought he had been bound by 
Law; but if this hall be admitted as an Argument, 
*ris enough to lay, if this Houſe be arbitrary, 
the King is. I do not reflect upon this Reign; 
but it will be enough to ſay, tho? he act againſt 
Law, and turn twenty Colleges out of Doors; 
his Conlcience perſuades him to it. We ſee how 
unbounded Liberty the Lords take, is, they are 
become Maſters of all our Eſtates; and I would 
be very loath for my Eſtate to depend upon the 
tecble Tenure of a Lord's Conſcience. 

if then this be the Caſe, as it is, according to 
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this Method, I deſire to know into what Conditi- 


on we ſhall bring our ſelves? _ wg 
Lou have been told, it is expected from you by 


your Country, that you ſhould exert this Autho- 


rity and Power; Sir, I would have been glad that 
in Caſes more reaſonable, we had exerted this 
Authority and Power of Parliament; I wiſh it 
had gone to the preventing the debaſing and abu- 
ſing your Coin; I wiſh it could be cxerted, that 
we might not ſee our ſelyes cheated under Counte- 
nance of an Act of Parliament; but contrary to 
that, you are fond of being ſprinkled with the 
Blood of Sir John Ferwick : As long as the Govern- 
ment is not in danger, I believe the Country 
would be glad that their Blood might run ſecure 
in their Veins, and not be tapt upon every Oc- 
caſion to ſerve a Turn; for if you break the Laws, 
what Man can promiſe himſelf Security,?, 
We know the Conſequence, if this Bill does 
not paſs ; Sir Joh Fenwick may live in Miſery all 


his Time. 


But what this Precedent may make, no Man can 
foreſee. This Bill is againſt the Law of God; 
againſt the Law of the Land; it does contribute 
to the Subverſion of the Conſtitution, and to the 
Subverſion of all Government; for if there be 
Rules to be obſerved in all Governments, and no 


Government can be without them, if you ſubvert 


thole Rules you deſtroy the Government; and 


therefore for theſe Conſiderations no. Body will 


think it ſtrange, if I e Negazive to this Bill. 

Mr. Cbancel. of the Excheq, Sir, the Gentleman 
that ſpake laſt, hath carried the Reaſon againſt 
this Bill a little further than ſome others; for it 
ſeems now, we are not to reject the Bill for want 
of one Witneſs that is legal in Yeftminſter-Hall, but 
It ſeems there is no E at all; and by Capt. 
Porler's not being pardoned, and yet drudging for 
his Pardon; as to all that have been condemned 
upon his Teſtimony, he hath arraigned the Evi- 


dence as not ſufficient, and hopes that will be the 


Judgment of the Houſe upon this Bill. I think 
if the Houſe reject this Bill upon that Argument, 
it will go further than many mean that op- 
oſe it. | : = 

Another Thing he ſays, he compares the Con- 
victions that I have upon my Judgment, and of 
every body elſe that ſpeaks from the Proofs that 
are made, that he is guilty, to the Whimly of two 


or three mad Men; whereas we go according to 


the Evidence brought at the Bar ; we don't go 


upon the Whimſies of Ravillac nor Felton, but 
upon the Proots that have been made here; and 


though there are not two Witneſſes, yet upon 
what appears in Proof, I am convinced that he is 


guilty ; and upon that Conviction, ] think, accord- 


ing to the Duty I owe my Country, and the Conſti- 
tution of England, when a Bill does come to puniſh 


the Man whom I think guilty, I think I ought to 
be for the Bill. As to what is ſaid out of Deute- 


ronomy, That the Law of God was againſt it, if 
you will argue 4 Forliori, *tis literally true in the 
Caſe of Murder ; but whether Murder or Trea- 
ſon, there is the Lite of a Man concerned ; and 
tis not the Puniſhment, whether to be hanged, 
or hanged, drawn, and quartered, that makes 


any gre t Difference; and give me leave to ſay, if 


you go to make Precedents from the Jewiſh Law, 
then I ſay, the Law of Eugland is againſt that Law, 


in Caſe of Murder; and by the ſame Reaſon you 


may deſire leave to bring in a Bill to repeal all 
thoſe Laws. 


Sir, 
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Sir, if this was the eternal Law of God and Man, 

where was this eternal Law in England before 
Envard VI's Time? If it be the eternal Law that 
there muſt be two Witneſſes, why does it not hold 
in England even in ſome Caſes of Treaſon to this 
Day; I mean the Treaſon of Clipping and Coin- 
ing; ſo that if Gentlemen will argue, the Nature 
of theſe Faults are what the Law of every Country 
orda ins, and that is the Law. | 

And the Way of Evidence and Proof too differs 
in every Country; and I may affirm, That there 
never was any Government in which there was not 
a Power lodged ſomewhere to be exerted upon ex- 
traordinary Occaſions, beyond the legal Way of 
Proſecution. 

I don't care to travel into the ſeveral Coun- 
tries to ſee how their Conſtitution is, but I believe 
there is not one Place in Europe in which it is 
ſtrictly neceſſary there ſhould be two Witneſſes to 
take away the Life of a Man; but it is generally 
ſo, as it is here in all ordinary Caſes, but in this 
very Law; this laſt Law does not go upon two 
Witneſſes, but you have a Proviſo in it does ab- 
ſolutely exempt Proceedings in Parliament: I do 
not infer from thence, that you ſhould not have 
two Witneſſes, if you proceed by way of Impeach- 
ment, 1 think you ought ; and ſo for having 
Witneſſes upon Oath, &c. When theſe Pro- 
ceedings are in Parliament, there is a direct Pro- 
viſo by which the Parliament is exempted from 
thoſe Rules. Upon the whole Matter, Ithink this 
Man is guilty ; I think the Precedent would be 


more fatal, to ſay, that a Parliament can't pro- 


ceed inſucha Caſe, than that a guilty Man ſhould 
ſuffer. I think this Bill comes before you with 


more Circumſtances, and Reaſon to juſtify it, 


than any that hath been brought here before ; 
here is a Bill found againſt him by his Country, 
the Evidence of his Friends having tamperefl wi 
one of the Witneſſes, confirmed by a Jury, .&c. 
A learned Gentleman ſays, he would come up 
to make this Paper Evidence; but can't come u 


-to make ſuch a Law by which every Man that is 


concerned in that Depoſition would be affected; 
but here is ſomething particular in this Caſe, a 
Man that hath: been abroad, and hath not uſed the 
like Artifice, I think you ought not to uſe the like 


Power to puniſn him that is not guilty of the like 
Crime. And therefore I ſhall conclude, but I muſt 


take notice of one Thing; it was ſaid, That this 


was the firſt Precedent of this Kind begun in this 
Houſe, but that of the Duke of Monmouub; but I 


believe, if this Bill of Attainder is not to be begun 
in this Houle, *tis not to be brought in at all; 
for I believe there is a Statute, That the Life of 


a2 Commoner is never to be meddled with by the 
Lords originally. Iwill not trouble you any fur- e eration d. De. 
I would leave that which is the Right of Parlia- 


ther; I do in my Conſcience think that Sir John 
Fenwick is guilty, and therefore T am for this 


© Mr. Pelbam. I did not think to have troubled 


you this Day: I did rather intend to have left lit 


to others that can ſpeak better, or have not f po- 


mentioned by ſeveral, as if they did think that we 
who mentioned the Law of Goch upon this Occafi- 
on, did it as if we did think the Law of God was 
binding to you at this Day; 1 never thought any 
ſuch Thing otherwiſe than asto the Morality of it, ſo 
far forth as it is grounded upon Reaſon and Juſtice, 
and tends to the clearing of an innocent Man andfo 


far we and all Mankind are bound by it ; and that 
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Law having been afterwards confirmed in the 
New-Teſtament by our Saviour and his Apoſtles, at 
leaſt approved of by them; and this having been 
confirmed by the Law of England likewiſe; I do 
not think this a fir Occaſion for you to paſs by 
ſo fundamental a Law as that is: And I con- 
clude with this, That I can't ſatisfy my ſelf 
in my Conſcience, and ſhould think ſome Mis- 
fortune might follow me and my Poſterity, if I 
paſſed Sentence upon Sir John Fenwick's Lite, 
upon leſs Evidence than the Law of England re- 
quires. | | 

Sir H. Crofts. I ſhall endeavour as much as I 
can, to give you little trouble in this Matter; 
but becauſe it hath been hinted and remarked ſo 
particularly upon me, I muſt beg leave to diſ- 
charge my Duty as well as my Conſcience, as to 
what I faid here the other Day. | 

Sir, I do very much forget my ſelf, if I did 
aſſert that there was no ſuch Place in Scripture 

that required two Witneſſes 3 the Thing that I 
ſaid, was this, That if any Gentleman could ſhew 
me any Rule from Scripture that required two 
Witneſſes, more in the Caſe of Treaſon than in the 
Caſe of Murder and Felony, I ſhould be glad to 
ſee it I do fay that the Scripture ſhall be a Rule 
to me, as far as the Scripture requires; but I 
do take the Zewi/h Law not to be fo abſolutely li- 
terally binding upon us here. And as to the Text 
out of Numbers, that very Text of Scripture 1s par- 
ticularly and literally applicable to Murder ; and 
if that be binding now, we have been very much 
miſguided by our Predeceſſors, and I think we are 
bound to'take it in hand, to repeal all Laws that 

are againlt it. 5 | 

Sir, he is pleaſed to deny us, in ſome meaſure, 

the Liberty of being guided by our Conſciences; 
truly, I. don't know what he would have Gentle- 

men go by ; truly, let him go by what Rules he 


pleaſes, Lwill go by the Rule of my Conſcience, 


and will. 56: do any thing againſt it upon any Con- 


ſideration or Conſequence whatſoeyer ; por will J 


part from the Liberty and Power of Parliaments, 


for any Rule or Law of inferior Courts what- 
"Ever." 7 | 1 


, * 
- 


Sir, you are told, yon ought to. be guided by 
the Rules of Law, that is not the Forms of Law, 


but the Rules of Law. Sir, I ſay, if theſe Rules 


were made to bind Parliameuts, it was reaſonable 


they ſhould he bound by them; but if they were 
made ouly to bind inferior, Courts, they were far 
r 


enough from being intended to pur a, Cramp upon 


the Proceedings of Parliament; and if you ſhall 


ſubject your ffves to them, you give the Lawyers 


ſuch a Power, that I don't doubt, but their Books 
will be of greater Authority than your. Journals; 
therefore in Conſideration of that, and, becauſe 


wents to my Succeſſors,, I ſhall nor ſubmit to 
che. ED al yi 


F 


Therefore, I ſay, T;come clear to the Point whe- 
ther Sir Jobn Fenwick be guilty or not, only I muſt 
t can ! c obſerve a little back, That as to thoſe Inſtances 
ken upon this Subject; but that Which hath been 


that the worthy Member was pleaſed to make uſe 

of, of Ravillac, and of Helton; ſhall thoſe extra- 
ordinary Caſes, that which Men did in heat of 

Blood and,private Malice ; ſhall theſe be brought 
to bear a Parallel with what is done in Parliament 
for the Juſtice of the Nation? I don't doubt but 
there are Men Gong, their Conſciences, at 
leaſt with pretence of it, will juſtify, the Deſtructi- 
on of your Government and Religion, and every 
| Thing 
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Thing elſe : All thoſe Men that deny the Right of 
your Government, have Conſcience and Juſtice 
enough to ſubvert it if they could; and therefore 
I do not ſo much wonder, that many Men with- 
out Doors have argued in that Nature. 

But I ſay, my Conſcience is the Rule I muſt go 
by 3 and to me the Queſtion is, only whether 
Sir Jobn Fenwick be guilty, or not guilty, and ] 
am called to give my Judgment in it; and I think 
I am bound by the Law of Nature, by the Law 
of the Nation, and ] I ſee nothing in the Law of 
God that prohibits me, to give my Judgment ac- 
cording to the Evidence, and the Opinion] have 
in my Conſcience of the Truth of it. 

If there be no ſuch Rule that requires two Wit- 
neſſes binding upon me; if I may go upon one 
Witneſs, if I believe he ſpeaks true, and that the 
Perſon is guilty 3 then I am bound to act for the 


Preſervation of the Nation, and all our Poſteri- 


ty: They that made this Attempt, made it upon 
you and your Poſterity for ever; *tis not ſo ſmall 
a Matter as ſome repreſent it; 'tis not the Perſon, 
ſo much as the Nature of the Fact we are to con- 
ſider ; and we are not to let Men eſcape Pu- 


niſhment according to their Greatneſs or their 


Smallneſs, but according to the Nature of the 


Fact, and their Guilt. I think J have that Free- 
dom, and ] am ſo little bound by thoſe Rules that 
have been urged, that if both Witneſſes were here, 
and gave Teſtimony againſt him, if I did not be- 
lieve him to be guilty, I would loſe my Life ra- 
ther than vote him ſo ; but on the contrary, if here 
be ſufficient Evidence to convince me, though not 


according to the Rules of inferior Courts, Iwill not 


ſubject the Freedom of Parliaments to thoſe Rules. 

Sir, you have been told formerly, and I think 
it a Matter of that Weight, I beg leave to urge 
it again, becauſe*tis a great Reaſon that guides 


me in this Matter; if you lay it down for a Do- 


Arine in this Houſe (for a Reſolution here taken 
is as much a Rule as a Law, for it ſhall be 
brought as a Precedent) and therefore, if it ſhall 


be laid down as a Rule here, That you will never 
attaint any Man, or find him guilty, but upon 


two Witneſſes ; I think the Government, and all 
you have, ſtands upon a e oundation : 
e muſt be a very ordinary States-Man that can't 


lay his Plot fo, as you ſhan't reach him by two 
| Witneſſes. 3 IE: Un 


Therefore I ſay, I think it becomes the Wiſdom 
of Parliament, not to declare themſelves bound in 


that reſpect; I would have them bound by Juſtice, 


but not by the common Rule of the Law. 


Sir Robert Cotton. Sir, I do find that Gentlemen W 
do very much inſiſt in this Caſe, That if a Gen- 
tleman does believe that Sir Fohn Fenwick is 30h | 


he muſt give his Vote for the paſſing of this B 
if that be fo, I am glad that Opinion did not 


Opinion I ſhould not have been here now, and 1 


believe my Lord Warrington, who was very inſtru- 
mental in promoting this Revolution, would not 
have died in his Bed. My Lord and [ were accu- 


ſed of a Crime, which I believe, if proved by two 


Witneſſes, had been Treaſon : J have heard ſome _ 
Gentlemen ſay in this Houſe, they did believe my 


Lord Warringion was guilty (though he was not 


guilty of the Fact as it was laid) There was a 


Man ſwore, Sc. and there was ſome corrobora- 
ting Evidence; but as to Mr. Hey, and my ſelf, 


there was none but this particular Perſon, and 
they indicted us of Miſdemeanor ; though it would 


2 | 


t n _ Cook. 
take Place in the laſt Reign; if it had, I am of 


have been Treaſon, if there had been two Witneſ- 
ſes: Now if the ſame Fact was Treaſon when 
proved by two Witneſſes, and but Miſdemeanor 
when proved by one, methinks we are doing an 
cxtraordinary Thing, weare going, after the Fact 
committed, to make that which is but a Miſde- 
meanor, to be Treaſon. And for theſe and 
other Reaſons, I can't agree to the paſſing of this 
Bill. N | 
Lord Norris. Sir, though J had always an Ap. 
prehenſion of the ill Conſequence of this Bill, yet 
never ſo much as now; for this Gentleman hath 
given Arguments that ſhake me more than all that 
I have heard before; for he ſays, there are a great 
many Men, if they may proceed according to 
their Conſciences, will ſubvert this Government, 
and bring in King James and arbitrary Power; 
and he tells you, That every Precedent in this 
Houſe, is equal to a Law, and will juſtify the like 
for the future. I am ſure I am very unwilling to 
make a Precedent that ſhall juſtify Men in ſuch 


ill Actions, in ſaying their Conſciences prompted 


them to it. | 


Then a Queſtion was put for bringing in Candles; 
which paſſed in the Ajjirmative, and they were 
brought in. | 


Mr. Hammond. I] don't think the Power of Par- 
liaments in Queſtion in this Caſe; but then, as all 
other Powers, it muſt be founded upon Juſtice, 


and never uſed but upon extraordinary Occaſions, 


and when Criminals are not to be met with other- 


wiſe. The Power of Parliament is not leſſened if 


this Bill does not paſs: But the Queſtion is whe- 
ther this Power ſhall be exerted in this Caſe? 
What Gentlemen ſay of being guided by Conſci- 
ence, hath no Weight with me, further than that 
is governed by the Law of the Land; if it be to 


be admitted in the Cafe of Life and Blood, Why 
not in Meum & Tuum ? Way was he brought to 


the Bar then, if according to our private Judg- 
ment we are to determine this Matter? No Man 
thought but he was guilty. | 951 

I beg leave to mention one Thing that is come 
to my Knowledge; after the Trial and Condem- 


1 


2 * 


Mr. Vernon. Sir, Iriſe up only upon what that 
worthy Gentleman hath offered unto you; for 1 
did not think totrouble you with any Thing of that 
Nature. But if you will give meleave to acquaint 
you with what J believe, who have been later with 

| | him 
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him than this Gentleman, and much oftner. Sir, 
he does tell me, that he is very far from denying 
what hath been ſworn againſt Sir 70h Fenwick and 
himſelf, concerning the Conſultation to bring over 


the French; for he hath a very particular Remem- 


brance of it; and if that Gentleman was to ſpeak 
with him now, he would fatisfy him, I believe, 
in that Point : And fince I am up, I think every 
Man that ſpeaks upon this Occaſion, ſhould like- 
wiſe give ſome Account of himſelf, in what Man- 
ner, and for what Reaſon he diſcharges his Con- 
ſcience here; I hope I may uſe that Word, 
ſince Gentlemen make Uſe of Conſcience for his 
Acquittal ; and a Man ought to have a very good 
Conſcience for his Condemnation. 

As to Sir John Fenwick's Innocence, I with he 
had given no Occaſion to have it called in Queſti- 
on; and fince he did fall under this Accuſation, I 
wiſh he, or his Counſel for him, would have taken 
ſome Pains to have made his Innocency appear 3 
but I don't find the Queſtion is, Whether Sir John 
Fenwick is guilty, but whether there be any Evi- 
dence of his Guilt: And I ſhall tell you, in ſhort, 
my Opinion of that ; I take the Proof of the Fact 


to be, in general, ſuch a Demonſtration as the Na- 


ture of the Thing is capable of; and that is ſuffici- 
ent, and capable to convince a reaſonable, honeſt, 
unprejudiced Man, of the Truth of what is aſſert- 
ed: And there is no Manner of Doubt left, Whe- 
ther it is ſo or no; nor Appearance of any Poſſi- 
bility, that it could be otherwiſe. I think there 
hath been that Proof in this Caſe, and nothing at- 
tempted to diſprove it, and nothing hath been 
proved on Sir John Fenwick's Behalf, that any 
Wrong hath been done him; and therefore in 
ſhort, my Senſe is, That whereas ſome Gentle- 


men think him guilty, but the Matter not pro- 


ved, I think him guilty, becauſe *tis proved, 
and there hath been no Offer made to dif- 
prove it. | 

Mr. Bromley Warr. Some Gentlemen have ſpoke 
of the Power of Parliaments, but I ſhall fay no- 
thing to their Power, which, I have learned from 
my Lord Coke, is ſo tranſcendent and abſolute, 
that it cannot be confined within any Bounds : 
But the more Juſt and Honourable it ought to be 
in its Proceedings, to give an Example to inferi- 
our Courts; and though their Power cannot be 


deny'd, yet the Exerciſe of it hath been often 


cenſured and condemned; and Acts that have 
paſſed in one Parliament, have been in the ſame 


Reign repealed ; and ſometimes ſeverely branded. 


Id poſſumus, quod jure poſſumus. Tis certain, here 
is a Defect of legal Evidence : We are not tied 
here to the Forms of W'eſtminſter- hall; but cer- 
tainly, with Submiſſion, we ought to tie our 
ſelves up to the Rules of Meſtminſter-Hall, eſpeci- 
ally when they are founded upon common Juſtice, 
which 1s the ſame, is not mutable, and ought to 
be univerſal. | 
By the Law of the Land, no Perſon ought to 
be convicted in Caſes of Treaſon, but upon two 
Witneſſes; the Law of God is the ſame. How- 
ever, if you will paſs this Bill, all Perſons muſt 
acquieſce ; and there is no diſputing of your Power 
afterwards. It hath been an Argument uſed to 
Day, That the Security of the Government re- 
quires the Paſſing of this Bill, which I think to 
be a good one too, if they can make it appear, 
that unleſs you proceed in this Way, the Go- 
vernment 1s in Danger ; though I muſt obſerve, 
it * not = Conſideration, but the Vindica- 
oL. V. 
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tion of an honourable Perſon's Reputation, that 
brought this Matter firſt before you. 

It does not appear to me, that Sir 7obn Fen- 
wick*s Life or Death can endanger the Govern- 


ment. You have been told of a Defign that he 
hath been engaged in, and 1s carried on at this 
Time; Thar an Invaſion from France ſeems to 
threaten us: The former Deſign hath been hap- 
pily diſcovered and defeated ; and *tis not proba- 
ble that Sir John Fenwick ſhould have any great 
Share in any that is carrying on at preſent : And 
as far as I can learn, he is not ſo confiderable 2 
Man in his own Perſon or Intereſt, that we need 
fear him. | £ 

An honourable Perſon ſaid, If we do not paſs” 
this Bill, they that ſent us here, would give us no 
Thanks: *Tis not a good Way of arguing ; but; 
I believe, if thoſe look forward, they wilt thank 
us. Sir, in the Act for declaring the Rights and 
Liberties of the People, you have it ſaid, That 
the late King James, by the Aſſiſtance of divers 
evil Counſellors, Sc. How comes it to paſs, that 
we have never attainted any of them? And if we 
are for proceeding in this Way of Attainder, be- 
cauſe it pleaſes them that ſent us hither, I dare 
ſay, the Attainting one of thoſe Men, would gra- 
tify thoſe that ſent us hither, more than the 
Attainting twenty ſuch as Sir John Fenwick, 
It was pretty well known what Share ſome Gen- 
tlemen had in bringing in of Popery and Ar- 
bitrary Power ; and I will take the Liberty to 
ſay, That there is never a Gentleman in this 
Houſe, but believes them to be the worſt of Cri- 
minals. ä 

Upon the whole Matter, I do not think you 
have any Occaſion to exert a Power, that no Bo- 
dy denies; I fee no Security -this will be to the 
Government, and conſequently, no Neceſſity 
of it : I think you are making a moſt dange- 
rous Precedent, and that it will be of ill Con- 
ſequence to you; and therefore I am againſt this 
Bill. | 

Mr. Smith. Sir, IJ will be as ſhort as J can, 
and if it had not been for ſomething in this 
Day's Debate, I ſhould not have troubled you. 
As to what was ſaid by the Gentleman that 
ſpake laſt, of making Examples of ſome that had 
been Criminal in the laſt Reign; how that came 
to happen, that no ſuch Examples were made, 
I ſhall not now entertain you; but I believe 
moft of the Gentlemen in the Houſe know pret- 
ty well. | 

But I take the Matter before you is, what Evi- 
dence you have to prove Sir John Fenwick to be 
guilty ; and whether there be not an extraordina- 
ry Occaſion at this Time, to exert the Legifla- 
tive Power. 

I ſhall not enter into the Matter of Precedents; 
thoſe are out of my Province, but I have read 
ſome : However, it ſhall not paſs upon me for a 
Rule, becauſe ſome Bills have been reverſed, no 
others ſhall be brought in; it is poſſible that the 
reverſing of them, may be worſe than the firſt 
bringing of them in. | | 

But to apply my ſelf to the Evidence, I cannot 
but obſerve one Thing that ſeems this Day ex- 
traordinary : We are told by ſome Gentlemen, 
they are againſt our Proceeding. upon this Bill, 
becauſe it does not quadrate to the Rules of West- 
minſter-hall ; and at the ſame Time, Gentlemen 


take Liberty to make Exceptions here againſt that 


Evidence that Weſtminſter-Hall has allowed: That 
8 | they 
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they ſhould take Exceptions to that Evidence 
which the Law of England allows to be good! 
For it is notorious, it hath been admitted in Meſt- 
minſter-Hall; And Gentlemen might as well 
have told you, That thoſe Men that ſuffered, di- 
ed innocent, as to have denied it: And I think 
there is a further ſtrengthening of his Evidence; 
for there is not one Man, who hath died upon his 
Evidence, but hath acknowledged himſelf guilty 
of what he hath charged him with. 

As to the Matter of the other Evidence, Sir, 
I do not ſay that it is Evidence that will come at 
MWeſtininſter-Hall; but at the ſame time, give me 
leave to tell you, They ſeem to lay a little ſtreſs 
upon it, when they tell you, they believe it was 
falſe Evidence, and inſtance in what Cook ſaid 


toa Gentleman of this Houſe, after his Condem- 


nation; but I think thus far ] may ſay, That 
when you ſent ſome of your Members to examine 


Sir Joh Freind, he did own all thoſe Perſons to be 


at that Place; and that is a much better Argu- 
ment for the Validity of Goodman's Teſtimony : 
But as to the Matter before you, ſome Gentle- 
men have made it a Queſtion, Whether Sir 70% 
Fenwick be ſo conſiderable a Man, as you ſhould 
proceed in this extraordinary Manner with : 
Though they all ſay, you may do it; yet at the 
ſame Time they tell you, this was never put in 
Execution, but they were in the Wrong that 
did it. | | 
Now, Sir, the Queſtion is, Whether you ſhould 
make uſe of this Power at this Time. Say ſome, 
The Plot is over; I wiſh it was: But when a 
Conſpiracy hath been laid ſo deep and general 
as this was, *tis not the hanging of one or two 
that will make us ſafe: When ?*tis apparent to 
you, here is all the Artifice in the World, all the 
Endeavours in the World, by Sir Fob» Fenwicis 
Friends, to remove Goodman out of the Way ; 
tis ſome Argument that he had ſomething to ſay 
to him: And when we ſee Priſons broke open 
daily; we have known Perſons murdered in 
the Streets for giving Evidence. Very notori- 
ous is the Caſe of Dodfworth, You have Plots 
all about you; and yet can you think there 
is no Occaſion to make uſe of this extraordinary 
Power ? TE 
I would have as great a Conviction upon my 
Conſcience as I could; but 'tis very hard a Man 
muſt throw his Conſcience aſide in the Caſe; 
tis very hard to believe, That if there be two 
Witneſſes produced, though J don't believe the 
Witneſſes, yet I am ſafe if I condemn the Man; 
and if there be but one Witneſs, I am to ac- 
quit the Man, though T believe him to be guilty. 
And though they go to Scripture, to tell you 
there muſt be two Witneſſes, yet they don't go fo 
far as totell you there have been very extraor- 
dinary Things done, even by God himſelf, for the 
preſerving a Community. „ 
And there is the Reaſon of it, that one Wit- 
| neſs may take away a Man's Life in one Caſe, and 
not in another. There was a Thing ſaid, that 
was one Thing that occaſioned my ſtanding up: 
A Gentleman ſaid, truly, it ſeemed to him to 
be a better Way to put an End to the Plot, 
to have an Act of Indemnity, than the 
Conviction of Sir 70%n Fenwick would be. Sir, 
there ſeems very little Reaſon for Acts of Indem- 
nity, when we have ſeen an Act paſſed ſo lately, 
which has not reſtrained Perſons, nor brought 
them to a Senſe of their Duty; and we have heard 
2 | 


Perſons own at your Bar, That the Fact was 
committed juſt after the Act of Indemnity, Sir, 
I] do heartily, according to my Conſcience, vote 
for this Bill. | 

Mr. Harcourt. Sir, J am ſenſible it is very diffi- 
cult to ſay any Thing, and not ſeem tedious at this 
Time of Night; but ] take it to be my Duty not 
to be ſilent in this Matter. | 

All the Arguments, that I remember have been 
made Uſe of in any former Debate, or in this 
Day's, may be reduced, in ſhort, to theſe two 
Heads; the Danger of the Government, and Gen 
tlemens private Opinion. | 

Sir, as to the Danger of the Government, if 
any Body will convince me there is ſuch Danger, 
(I promiſe him, if it be worth his while ſo to do 
I will be his Proſelyte, and vote for this Bill: 
But, to tell me the Government is in Danger, and 
that the Fate of Eng/and and Europe depends upon 
this Bill, is certainly rather offered to amuſe, than 
to convince. 7 

It hath been aſked, Can the Circumſtances 
that Sir Foby Fenwick is in admit of any Danger 
ro the Government, which hath Power over his 
Liberty every Day, and may reſtrain him of his 
Liberty during his Life? A Man, by the Ac- 
count I have had of him, of little Intereſt, not 


worth Ninepence. (I have no Acquaintance with - | 


him, and ſo IJ may eaſily miſtake his Circum- 
ſtances.) But, Sir, whatever his Circumſtances 


are, he is in ſafe Cuſtody, and no doubt there ge 


will be kept; and to ſay the Government is in 
Danger by ſuch a Man, ſure, that cannot be 
thought by any Man living : And God forbid this 
ſhould be the Caſe of the Government, that it 
cannot ſupport it ſelf without taking away this un- 
fortunate Gentleman's Life, contrary to the Rules 
of Law. | | 
For the Argument of private Opinion, *tis al- 
moſt as dangerous as the Precedent you are ma- 
king. I will not urge it from the Cale of the Peo- 


ple, Enthuſiaſts and Madmen ; but ] will urge it 


in the Caſe of Men that far in Judgment : If Opi- 
nion is to juſtify the Condemning of a Man, let us 
never more call the Verdicts againſt Mr. Corniſb, 
Mr. Sindey, Lord Ruſſel, and others, Murders, 
Aſk the Jury, no Doubt none of them are fo ſilly, 
but in his Opinion, they were guilty ; but if Opi- 
nion may condemn a Man without Proof, why 
not acquit him as well, where there is Proof ? 


Such a Practice, | am ſure, would never be en- 


dured. 
The propereſt Method, I think, was propoſed 


by the Gentleman that began the Debate; and I 
beg Leave to follow the ſame Steps, to conſider 


his Guilt, how it appears to us, and whether there 
be any Reaſon for this extraordinary Manner of 
Proceeding. | 

The Recital of that Bill are the Arguments for 
it; and thoſe we ſend up to the Houſe of Lords 
for the Paſſing of this Bill : And firſt, it ſays, 
That Sir 7obn Fenwick was indicted by the Teſti- 


mony of Porter and Goodman, &c. It ſays, that 


ſeveral Days were appointed for his Trial; and at 
one of thoſe Days the Trial had come on, if it 
had not been for the Diſcovery that he pretended 
to make; but it does not ſay it was put off at any 
other Days or Times, for that Reaſon : But it 
goes on, and ſays, he hath made ſeveral Reflecti- 
ons, Sc. inſtead of making an ingenuous Diſcove- 
ry; and then it recites how that Goodman is with- 
drawn. | 
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I would beg leave to put Gentlemen in mind 
of what was a great Inducement to bring this Bill 
in: It was ſaid, That Sir John Fenwick, and his 


| Relations had done it; that they would prove 


that Goodman was withdrawn by his Means. Give 
me leave to ſay, That there was no Proof of it, 
unleſs the Hearſay of Clancy, and the Actions of 
my Lady Fenwick, are to be Evidence, contrary 
to the known Laws of England, to affect this un- 
happy Gentleman in the Caſe of his Life. I ſay, if 
any Gentleman had been of another Opinion, no 
doubt, he would have offered that Amendment 
to the Committee. SE 

As to the Diſcovery that Sir John Fenwick hath 
made, it does not appear to me, whether it be 
true or falſe: It is one Thing to give a Vote to 
clear a Gentleman's Reputation, and another 
Thing to carry it ſo far, as to give Judgment, 
That the Perſon that made thoſe Reflections ſhall 


die, and that before any Proof of their Falſhood. 


Here is an Indictment found, and here is an 
Evidence withdrawn, that is all I am ſatisfied in : 
And ſuppoſing the Perſon guilty, it is no manner 
of Inducement from theſe Arguments, to proceed 
in this extraordinary manner. 

But I would conſider the Matter of the Amend- 
ment made at the Committee (Of which Treaſons 
he the ſaid Sir John Fenwick is guilty.) I can't ſay 
that; and therefore J can't vote for the Bill. If 
he be guilty, it does not appear ſo by legal Evi- 
dence, and therefore ] am to judge him as he ap- 
pears to me an innocent Man. The Law re- 
quires two Witneſſes to convict a Man of this 
Crime. *Tis the greateſt Crime, and the Law 
is ſo merciful, that it won't expoſe a Man to 
ſuch great Penalties, without demonſtrative 


Evidence. 


The firſt Act of Parliament that requires two 
Witneſſes is, 1 Edward VI. The next is 5 Ed- 
a VI, And upon that Act, give me leave to 
take Notice; That Act goes alittlefurther than the 
firſt; for the 5 Edward VI. does not only ſay there 


ſhall be two Witneſſes; but it goes on, and ſays: 


—— which two Witneſſes (they are there called 
Accuſers, but mean the ſame Thing) ſhall. be 


produced in Perſon before the Party at his Ar- 


raignment, and ſhall there before his Face, main- 
tain and avow what they have to ſay. So the 
Parliament particularly provided, That there 
ſhould not only be two Witneſſes; but that they 
ſhould appear in proper Perſon, in open Court. 
beg leave to obſerve, That after the making 


of the firſt Act, in the 2 or 3 Year of Edward VI. 


there was an Attainder of Sir Thomas Seymour, in 


Parliament, without hearing of him; and that ve- 


ry ſelf ſame Parliament, within two Years after- 
wards, ſeems ſo to have reſented that Matter, 
that they made that Proviſion, I have mentioned, 
in the 5 Edward VI. and to ſecure, That thar ill 
Precedent ſhould do no harm, they put in that 
Clauſe. If this Act paſſes, I wiſh we do not re- 
pent it in leſs Time than that Parliament did the 
Attainder of Sir Thomas Seymour. Let us be gui- 
ded by the Reaſon, the Juflice, and the Diſcretion 
of that Act; though we are not bound in our 


Legiſlative Capacity, by the Power of it. I can't 
but obſerve, that from the making of that Act, no 


Perſon has been attainted in any other manner, till 
the Duke of Monmouth : So great a Veneration has 
that Law always had in all Reigns, thougha multi- 
tude of Conſpiracies have happened in them all. 


I do not think it ſo material that there ſhould be 


Vo I. V. | 
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two Witneſſes, as that theſe Witneſſes ſhould be 
heard Face to Face, and croſs examined. It hath 
been told you, that *tis natural Juſtice and Reaſon 
that there ſhould be two Witneſſes: A Gentleman 
aſked you, where that natural Juſtice was before 
the Statute of Ed. VI. Sir, the Statute of 25 Ed. III. 
ſays, That every Perſon that is attainted, ſhall be 
Provablement aitaint ; and fomewhat may be from 
thence inferr*d more than that the Crime ſhould be 
prov'd, for ſo muſt every Crime. But as to the 
Proof required by that Act, and the Acts of Ed. 
VI. all thoſe Acts, by very learned Opinions, have 
been thoughtdeclarative of the Common Law; but 
that's ſcarce worth the Enquiry, fince *tis certain 
how the Law ſtands at this Day. 

An honourable Gentleman took notice, That 
ſuch Evidence as we have had, and ſuch Proceed- 
ings as theſe, would not be reaſonable in Caſe of 
Impeachment ; but diſtinguiſhed between that 
Proceeding and this : But certainly, the Reaſon 
is the ſame: *Tis true, the ſame Perſons that ac- 
cuſe in one Caſe, give their Judgment in the 
other; but in each Caſe, ſuch Privileges as are 
Juſt and reaſonable, ought to be allowed to the 
Party accuſed, | 

I ſhall add no more, but that we are making a 
Precedent, which can't be made without breaking 
through all the Fences of the Law ; and when *tis 
made, we know not who may ſuffer by it. | 

Sir Rich. Temple. As to the Evidence you have 
before you, I appeal to any Man, whether at the 
Common Law, if there was but one Witneſs againſt 
a Man, Whether he was not at Liberty of demand- 
ing Trial by Battle? Thoſe Acts that have been 
made ſince, are made certainly to provide, That 
in no Caſe whatſoever, a Man ſhould be ſo much as 
accuſed without two Witneſſes of the Treaſon. 

As to what hath been ſaid of the particular Evi- 
dence before you ; what hath been obſerved here, 
is a good Objection in the Courts below. I do 
not ſay it does diſable a Man from being an Evi- 
dence, becauſe he is not pardoned ; but he is not 
ſo good an Evidence as if he was pardoned : But 
that I ſtand upon is this; ſhall you come here 
and make a Precedent in this Place to condemn a 
Man to the higheſt Penalties, upon leſs Evidence 
than you will allowany Body elſe to do it ? That is 
what was never done in Parliament before. Will 
you make a Precedent in Parliament, that at any 
Time they may briug in a Bill here, and judge a 
Man to Death for Treaſon upon one Evidence? 

As to this Bill it ſelf, conſider what a Prece- 
dent you will make. There is nothing that any 
Bill was condemned for in Parliament, that is not 
in this Bill, All Mankind muſt perceive, That you 
have but one Evidence, and ſuch a one as I have 
told you. And whatever any Man's private Per- 
ſuaſion is, *tis the Proof muſt govern you. Then 
this is a Law ex poſt Facto, and that hath always 
been condemned; you make that Evidence that 
was not ſo before. Sir, this is, beſides making a - 
Law in a particular Caſe, againſt the Common 
Law of England, and the Right that every Subject 
has. It is making a Law to hang a Man without 
a Trial; tis making a Law here, that was intro- 
duced here upon a Pretence to make him an Evi- 
dence: Every one ſaid, That they did not ſeek 
his Blood; and if that be the ſecret Inducement in 
this Caſe, tis a dangerous Precedent: The Earl 
of Exeter, when he brought the Rack into the 
Tower, every Body knows the Fate that came 
upon him afterwards. : | A 

S 2 HC 


Let any Body ſnew me there was any Reaſon 
for reverſing any Act of Parliament; they are all 
againſt this Bill. | oa 

Then to the Neceſſity of it, I can't imagine any 
Thing that hath been ſaid ro you upon that, is a 


8 for this Bill. Pray conſider firſt, how this 


atter came before you; it was for an honourable 
Perſon's Vindication, and it was not tranſmitted to 
you by the King, but by the honourable Secretary: 
He told you, That if you had a Mind to ſee theſe 
Papers, and required it, he had leave to let you 
have them; but if it had been a Thing of this Con- 
ſequence, That the Government had been in the 
utmoſt Danger, Would it have been tranſmitted 
only at the Requeſt of a private Gentleman, and left 
unto you, whether you would proceed upon it or no? 
Bur : tis obferved, That the Plot may go on ſtill; 
pray if this Gentleman be cut off, does that cure 
it? You are ſecure of him now, that he can't act 
in it; ſo that J have not heard the leaſt ground to 
convince me, That the Government would be in 
leſs Danger, if this Gentleman was cut off. 
Sir, we are told here of going according to 
our Conſciences; give me leave to ſay to you what 
vas inſtanced in the other Day, That in the worſt 
of Times, when they did not ſtick at murdering of 
the King, yet they ſtuck at this. They would not al- 
low any Man to ſuffer upon one Witneſs: And they 
did not admit of Depoſitions againſt my Lord Mor- 


daun, and my Lord Mordaunt ſaved his Life by it. 
You have depoſed King James for breaking in 


upon the Law; and did any body believe that Mr. 
Hampden was not guilty of the Treaſon he was 
charged with? He owned it before this Houſe; 
and yet he was tried only for Miſdemeanor, there 
being but one Witneſs againſt him: and they that 
ſtrained all other Laws, ſtuck at this, and would 
not violate this Law; ſo that I think there is no 
Neceſſity for making ſuch a Precedent, and I think 
it would be the worſt of Precedents. 

Mr. Boſcawen. I have obſerved upon this Debate, 
that ſome Perſons deny that *tis juſtifiable at any 
Time, to proceed upon Bills of Attainder, and 
yet they don't diſpute the Power of Parliaments ; 
but at the ſame Time ſay, they ought to go ac- 
cording to the Rules of Weſtminſter-Hall. 

Another ſays, it is the ſame Thing whether we 


proceed by Way of Impeachment, or Bill of At- 


tainder; I think him much out of the Way; for 
in that Caſe, the Lords only are Judges, and you 
are the Proſecutors ; and you don't uſe your Le- 
giſlative Power in that. | | 

A worthy Friend of mine ſaid, he had often 
been miſtaken in his own Conſcience, when he 
thought himſelf very much in the Right, That 
might be ſo, and if there was any room rationally 
to ſuppoſe, That Sir John Fenwick was not guilty, 
I ſhauld be of Opinion to be of the more favour- 
able Side; but I take it, there is no room for any 
Man to believe but he is guilty. 

Now I would examine what Grounds we have 
to believe him guilty. Upon Trials, when they 
charge a Jury with a Priſoner, one Part of their 
Charge is to enquire, Whether he fled for it or 
no. Tis notorious, That Sir Joby Fenwick fled for 
this, which is no ſmall Argument of his Guilt, 
Another is, That he was here at the Bar, and did 


not deny the Fact; if he had confeſſed it, no doubt 


but you would have concluded him guilty ; and 


when he does not deny it, this is next Door to it. 


It hath been told you, many Bills of Attainder 
have been reverſed as unjuſt; It hath been as noto- 
I | | : 
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rious, That the Verdicts of twelve Men, and when 
Men have been tryed by their Peers, have been re- 
verſed too. I will inſtance in two or three. The 


firſt I begin with, was that of the Duke of Somer- 


ſet; but no Body could ſay, but he was guilty of 
the Fact, for he confeſſed it: But there was a pow - 
erful Enemy, the Duke of Northumberland. The 
next is, the Duke of Norfolk, who was attainted 
in Queen Elizabeth's Time; and they were not by 
Parliament, and yet both were reverſed. And J 
think, as this Matter ſtands now, ſome Gentle- 
men are of Opinion, by the Evidence they have 
heard, that he is guilty : But I think no Body 
hath ſaid, That it appears to him by the Evidence 
he hath heard, that he is innocent. Now I de- 
fire to know, whether every Man muſt not uſe his 
Conſcience to judge, whether there be ſufficient 
Evidence ? I acknowledge there is not ſufficient 
Evidence to convict him in Meſtminſter-hall; but 
there is more to ſatisfy my Conſcience, and the 
World abroad, than if Goodman was here; beſides 
his not denying it, you have the Evidence of the 
Perſons that died, who owned the ſame Thing: 
And I mention that the rather, becauſe they con- 
feſſed it to Perſons ſent from this Houſe ; and did 
not only confeſs themſelves to be guilty, but ac- 
knowledged, that there was ſuch a Conſpiracy : 
and Sir William Parkynsacknowledged in particular, 
T hat he was to raiſe a Troop of Horſe, and that 
the French were to be invited over : Is this no- 
thing for the Legiſlative Power, that is to ſecure 
the Peace and Welfare of the Government? 
Gentlemen ſay, there is a great deal of Danger 


in this Matter: Some, if you acquit him; others, 


if you condemn him. If you are ſatisfy'd he is 
guilty; by this Bill you ſetup a Land-mark, that 
others may take Care they do not come into this 
Predicament, On the other hand, if you reject 


this Bill, you will give Advantage to your Ene- | 


mies; when they ſhall ſee a Man that is ſo notori- 
ouſly concerned in calling in a French Army, the 
worſt of your Enemies, to be Scot-free. If he be 
guilty, what Danger is there of the Precedent? 
When a Perſon in the like Nature, that hath fled _ 
for it, that does not deny it; when living Perſons 
confeſs it, and dying Perſons confirm it, then there 
will be danger to ſuch a Perſon. | 


Upon the whole Matter, I think there is no Man 


that ever I heard, that does not believe him to be 


guilty 3 and *tis ftrange you ſhould want Evidence, 
and yet every one think him guilty ; and I think 


no Man mult be acquitted or condemned, but ac 


cording to a Man's Conſcience. 

An honourable Perſon ſaid, Porter was no good 
Witneſs : If Goodman was here, he would not be ſo 
much ; and yet we muſt acquit him becauſe Good- 
man is not here: And therefore, upon the whole, 
I think you will 'give your Enemies a great Ad- 
vantage, if you acquit him; and if you condemn 
him, you will do your ſelves right. 

Mr. Cooper. Sir, being concerned in Profecuti- 
ons of this Nature without Doors, I have hitherto 
declined concerning my ſelf in any Debate of this 
Evidence, though unconcern'd in the Conduct of 
the Evidence againſt Sir ohn Fenwick ; but being 


to give my Opinion and Vote as a Judge, I ſhall 


crave Leave to give my Senſe of this Matter. 

I would beg Leave in the firſt Place, to make 
Uſe of a Diſtinction, which, I think, will ſerve to 
anſwer ſeveral of the Arguments that have been 
made uſe of: I think there are two Things to be 
conlider'd ; firſt, his Crime, and the Proof of 

. that 


s 4" 
e 


nay, this may prote 


that Crime, and then the other Matters done by 

| ſequent, &c. 
e and Proof of it that hath been given 
againſt him at your Bar, is the Ground by which, 
I think, before God and Man, I ought to give 
my Affirmative tothis Bill, by which you Judge him 
to die. What he hath done ſubſequent, convinces 
me in my Judgment, That we are here in a pro- 

er Method and Courſe of Proceeding againſt him; 
therefore let no Man ſay, That you have condemn- 
ed him becauſe he hath protracted his Trial: No, 

ou have condemned him for having been guilty 
of High Treaſon, manifeſtly proved againft him : 
Then let them not ſay on the other hand, Will 
you condemn any Man that is at any Time guilty 
of High Treaſon? No; but when a Man is guilty 


of the worſt of Treaſons, and this would have 


been manifeſtly proved againſt him in the ordinary 
Courſe of Proceedings; but that he undertaking to 
atone for his Crime, and ſerve his Country, hath 
protracted his Trial till one of the Evidences is 
gone: And then, though he pretended to have a 
Reſerve, which he would make known to the 
King's Perſon, yet when he thinks he is out of the 
ordinary Reach of Juſtice, he ſets the Juſtice of 
his Country at defiance. Theſe are Grounds, not 
why he is to die, but to juſtify our Proceeding 
in this Manner. | 

Sir, I would beg leave in a few Words, to take 
notice of a few Things ſaid in this Matter; Gen- 
tlemen are afraid, That this will be made uſe of 
by Poſterity, to the Diſadvantage of honeſt Men: 
And you have been told, That Precedents have 


begun with the Puniſhment of the Guilty, and then 
have been carried on to the Puniſhment of thoſe 


that have not been ſo. *Tis true, there hath been 
a very bad uſe made of very juſt Acts in relation 
to the Publick : But what do Gentlemen iner from 
that? Muſt we have no ſuch Thing as Juſtice? 
Muſt not the Guilty be puniſhed becauſe the ſame 
Methods may be made uſe of for the purtithing of 
honeſt Men ? ET 

I am not afraid of what uſe Poſterity will make 
of it; if there come Times of Violence when 
there are no Parliaments, they will not want this 
Precedent ; there are others that have been cited 
that will much more juſtify thoſe Proceedings; 
the Innocent. If a Bill 
come to be proceeded in againſt another, he may 
ſay, Sir John Fenwick was heard perſonally, and by 
his Counſel: That the Evidence was prada be- 


fore him, and confronted with him. An innocent 


Man may ſay, There was that extraordinary in 
his Crime, which is not in mine. He would have 
introduced a foreign Army, and afterwards have 
aggravated his Crime, by endeavouring to abuſe 
the King, and creating a Jealouſy between the 
King and his Miniſters. 

Sir, in the next Place it is faid, That here is 
not legal Evidence, which I think is a Miſtake : 
And, ſay ſome, Though here is an Evidence that 
really convinces them in their Conſciences (I am 
not aſhamed to make uſe of that Word) yet they 
are not for paſſing this Bill, becauſe there is not a 
legal Evidence: With Submiſſion, that is a Mi- 
ſtake; before 1 Ed. VI. one Witneſs was a good Evi- 
dence in High Treaſon ; but there was Variety of 
Opinions touching Treaſon before that Time; but 
neither the iſt nor 5th Ed. VI. in thepenning orword- 
ing of them, nor in the Reaſon of them, were in- 


tended to extend to the High Court of Parliament; 


fo that, for ought that hath been ſaid, though ons 
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Witneſs corroborated by Circumſtances, as this 
Caſe is, and the Confeſſion of the Party, would 
not be legal Evidence below; yet, with ſubmiſſi- 
on, It is a legal Evidence in Parliament, even ac- 
cording to the ſtrict Rules of Law, becauſe no Law 
hath made two Witneſſes requiſite in this Caſe ; ſo 
that *tis a convincing Evidence: I think it may be 
juſtified to be a legal Evidence, and as it convinces 
me that I can't reſiſt the Belief of it, I muſt be for 
this Bill ; notwithſtanding what fome Gentlemen 
have faid, by way of endeavouring to explode 
Conſcience as a Rule not to walk by in this Caſe. 
One Inſtance given againſt it was, becauſe a Hang- 
man has not a diſcretionary Power to execute a 
Man according to his Conſcience, and put him to 
what ſort of Death he pleaſes ; as if we had not a 
better and more legal and diſcretionary Power in 
the High Court of Parliament, than the Hang- 
man has. 

But we are told of ſeveral Inſtances; where mad, 
and hair-brain'd Men have made uſe of their Con- 
ſcience, to palliate their Extravagancies: No doubt 
it hath ; and let me tell you, Religion hath been 
made uſe of, as a pretence to the worſt of Villanies 
inall Ages; and yet I hope they will not argue 
that there ought to be no Religion neither, for a 
Guide to Mens Actions. 

When Men come to be Judges, I would know 
what Rule they can have better than a ſedate, 
well informed Conſcience ? Below, when a legal 
Evidence is given ; yet the Jury are not bound ro 
go by that legal Evidence; they are, when they 
have heard it, Judges of the Fact, and are to go 
by no other Rule, than what is ridiculed here, 
even the Rule of their own Conſcience. 

It was ſaid early in the Debate by a Member of 
great Reputation, that this (except Monmouth's 
aſe) is the firſt Precedent of a Bill of Attainder, 
that began in this Houſe, It feems the ancient 
Way was, for the Lords to give the Witnefles 
their Oaths, and when they thought fit, they ſent 
down a Bill, and the Commons were to proceed 
upon it: But I think, with ſubmiſſion, this is a 
much better Way ; and I had much rather give 
my Confent upon hearing convincing Evidence, 
and that the Party has nothing to ſay for himſelf, 
than upon any Bill tranſmitted from the Lords, 
and no other Evidence, than that they thought fit 
to — it. 
ome Gentlemen have ſet a great Weight, or 
rather miſtaken the Argument: Say they, Sir John 
Fenwick is not a Man ſo confiderable as to endanger 
the Government. Admit that thoſe that have 
ſpoke for the Bill, have not made that uſe of the 
Argument ; but this is that J lay my Finger upon 
in particular; tis plain he was to be General, and 
knew a great many of the Officers. I am ſatisfied 
he hath not made that Atonement to his injured 
Country, that he ought to have done. I am ſatis- 
fied that unleſs this Bill proceed ſteadily againſt 
him, you will have none of that Diſcovery 


Here he was interrupted by the Noiſe of ſome 
Gentlemen, fhewing Diſſatisfaion at that Way 


_ of arguing; ] 


Mr. Cooper proceeds. Don't let Gentlemen per- 
vert this Argument, and ſay, Will you hang a 
Man if he don't confeſs? No; but when I have 
heard Proof, that he is guilty of the worſt of 
Treaſons, and hath aggravated his Crime in that 
manner which he hath done, he deſerves to die; 

un- 


any Rules to go by, nothing is 
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unleſs he will merit his Life by a Diſcovery of 
what he knows. I think it of the higheſt Impor- 
tance to you, that can be, that you ſhould come 
to the further Knowledge of the other Branch of 
the Conſpiracy 3 the Meeting of the French King's 


Forces in Euglaud. I think you are in a proper 


Method, and perhaps may have a better Iſſue of 
this Bill than his Death: But if not, he will but 
pay the Debt, which he owes to the Juſtice of his 
Country. . 

Mr. Paget. Sir, I can't believe but J ſhall be 
heard, as to the little I have to ſay, with ſome 
unea ſineſs, after ſo long a Debate. But, Sir, ſince 
I did take the Liberty to give my Opinion, why I 
was againſt this Bill before ; I think it as reaſon- 
able to give you my Reaſons, why I don't ſtand 
convinced by the Arguments [ have yet heard. 
And that I may the better give you my Reaſons, 


I ſhall, as well as ] can remember, repeat ſome of 


the Arguments that have been urged for the Pal- 


ling of it. 


If I miſtake not, ſome of the Arguments have 
run upon the Power and Prerogative of Parlia- 
ments; ſome upon what was proper Evidence in 


this high Court of Parliament, other than what 


would be in other Places; others upon the Extra- 
ordinarineſs of the Occaſion. 

As to the firſt of theſe Arguments; ſince Gen- 
tlemen much more experienced in Rules of Parlia- 
ment, do.not think fit to deliver their private 
Opinion, what Rules Parliaments may in Reaſon 
be ſuppoſed to have; I ſhall not ſay any Thing to 
that. - 

As to the Arguments of what Evidence ſhall be 
ſufficient to adjudge a Man to Death in, this Houle 


I confeſs, I ſhall at all Times be very careful, how 


I give my Opinion in Matters of Life and Death; 
becauſe I think the greateſt Caution is to be uſed 
in that Caſe. And for this Reaſon, I can't conſent 
to give my Opinion in one Caſe, that I ſhall think 
fit to retract in any Caſe afterwards. 

If I underſtand the Meaning of the Houſe, *tis 
not in favour to Sir Jobn Fenwick himſelf, that 
Gentlemen oppoſe this Bill, but for fear of uſher- 
ing in a Precedent, that may be made uſe of againſt 
a better Man. 


I confeſs, here is a worthy Member that ſpake 


laſt, ſaid ſomething in his Argument that hath 
ſome weight with me. I did apprehend by the 
general Debate of the Houſe, That the Parliament 
had no Rules at all, but what they would fix to 
themſelves; but I have a great Regard for his 
Opinion. But if he ſays true, the Evidence be- 
fore you is not legal Evidence in Weſtminſter- Hall ; 
but *tis legal Evidence according to the Rules of 
Proceeding in the High Court of Parliament : But 
I think truly, if they may be preſumed to have 
90 plain to me, as 

that a Rule of their own of ſo late Date, as the 
Act for regulating Trials in Caſes of Treaſon, 
ſhould be a Rule to them: And *tis ſaid in that 
Act, That after ſuch a Day no Perſon ſhall be 
brought to Trial in any Caſe of Treaſon, Sc. but 
he ſhall be condemned upon the Evidence of two 
Witneſſes; and I muſt needs ſay, that Act that 
was paſſed laſt Seſſions, is ſo much for the Liberty 
of the People of England, that I think it will be 
very hard to repeal that ſubſtantial Part of the 
Law ſo ſoon after it was made. | | 
As to the Extraordinarineſs of the Caſe, I am 
ſenſible what Streſs hath been laid on that Argu- 


ment, as if the Strength of this Government did 


2 


in ſome Meaſure depend upon your Diſpoſal of 
this Matter one Way or the other; and ſince that 
is the Caſe, I ſhall ſpeak tenderly of it; for I do as 
much abhor Acts of Treaſon againſt the Govern- 
ment, as any Man that hath ſpoke for this Bill : 
I think, as the Crime is to be diſtinguiſhed from 
all others, as being a more than ordinary Crime; 
ſo I think the Perſon that is concerned, muſt be, 
extraordinary: And I think, with ſubmiſſion, there 
is ſome difference between Principals and Seconds 
in an Act of Treaſon. When you can't come at a 


Man being at the Head of a Rebellion, it may be 


reaſonable to proceed by Bill of Attainder ; bur I 
think *tis not to be uſed upon all Occaſions, or 
when you may come at a Perſon another Way ; 
which, I think, is the Caſe of this Gentleman. I 
am of Opinion, that there does not depend more 


upon Sir John Fenwick now, than when he was firſt 


taken. Why he was not tried, I ſhall not ex- 
amine the Reaſon ; I ſuppoſe it was becauſe he gave 


ſome Aſſurance of his Confeſſion 3 truly, I have 


heard no other Reaſon for proceeding againſt 
him now, but thoſe Papers which have been ad- 
judged ſcandalous, and are fo to all Intents and 
Purpoſes, I do think truly: But the Liberty of 
the People of England is very much concerned in 
the Revocation of that Act, which was promoted 
for the Liberty of the People; and none of the 
Arguments that have been uſed can convince me, 
That I ought to give Judgment upon leſs Evidence 
than is provided by that Act. | 

Mr. Sloane. Sir, I hardly thought I ſhould have 
needed to have troubled you with my Thoughts 
in this Matter, but that this honourable Gentle- 
man that ſpake laſt, has gone ſo far in his Reaſon, 
as to ſpeak to Matter of Law ; he ſeems to exte- 
nuate the Fault of Sir John Fenwick; and gives it 
as a Reaſon why he ſnould not be attainted by this 
Bill, for that he was none of the Principals, but 
only an Acceſſary; there is no Gentleman of the 
Gown but will tell you, That there is no Acceſſa- 
ries in Caſes of Treaſon, but they are all Princi- 
pals, and equally guilty ; and there is no Evidence 
in this Caſe to make him Acceſſary, but he is either 
Principal or nothing. : 

When I have made this Obſervation, give me 
leave to tell you my own Thoughts; as every Man 
is to be ſaved by his own Faith, ſo may my Salva- 
tion depend upon my Opinion, according to my 
Conſcience in this Matter, which 1s for paſſing 
this Bill. | . 

The laſt Time, I gave you my Reaſons why I 
was for this Bill; and yet J have not heard them 
anſwered, though a Gentleman ſaid J anſwered my 
ſelf ; but J will ſtate the Caſe, and deſire him to 
reply to me. I did ſay then, Sir, and do fo 
again, That I do not think thoſe ſcandalous Papers 
any Reaſon to provoke you to paſs this Bill ; and 
I do think, if he ſhould be threaten'd, it would 
be a Blemiſh upon his Confeſſion. Another Thing 
] put out of the Caſe, That he is a Man ſo 
dangerous to the Government, that if he eſcape, 
we are all undone, I do take him, that in his 
Perſon, Intereſt and Friends, he is not ſo; and 
would not have that be a Motive for the paſſing 
of this Bill: But take it upon the Evidence that 1s 
before us, and in the Nature of our Proceedings; 
then I will ſay, we have great Reaſon to proceed 
upon this Bill, for the Preſervation of the Govern- 
ment, and for this Reaſon ; whereas it is inſiſted 
on one fide, That here are the Laws and Liber- 


ties of England at Stake, and no body knows 


whoſe 


1696. 


ſe it may be next. Sir, if we don't go 
. ae and Reaſons, that we don't 
fear any Bodies following, God forbid we ſhould 
make this a Precedent : But pray turn the Tables 
on the other ſide, and ſee what the Caſe will be ; 
that here is a Gentleman that every Body of the 
Houſe does believe guilty 3 that he hath been in a 
Conſpiracy to bring in the French, and depoſe 
the King; and the Man came before us, and we 
had no Power to reach him; what will be the 
Precedent on the other Side? It will be eaſy to 
take off one of the Witneſſes by Men of great 
Eſtates, and then there is no coming at them, 
even by the Parliament themſelves : This Parlia- 
ment was of Opinion, That they could not come 
at Sir Jobn Fenwick, though they were of Opinion 

at he was guilty. : 

* now, . FA that which is the Queſtion : 
Tis allowed by every Body, you may do what 


you pleaſe z but without ſtraining your Legiſla- 


tive Power, [ſhall offer my Thoughts and Rea- 
ſons for it, upon theſe three Points; that the Fact 
is Treaſon that he is plainly guilty 3 and that we 
have a plain Juriſdiction in this Caſe, in the ordi- 
nary Methods and Proceedings of Parliament, 

Sir, the Fact is Treaſon, the Meeting at ſeveral 
Times, and conſpiring, and conſulting to bring 
in a French Power to depoſe the King : You have 
been told by ſeveral Perſons, and the Counſel at 
the Bar, That ſuch Meetings without ſome other 
Overt-Act, isnot Treaſon ; bur] affirm the con- 
trary, for that is an Overt-Act of compaſſing the 
Death of the King; and Sir Bartholomew Shower, 
who did inſiſt upon it at the Bar, did otherwiſe 
act his Part upon it at the Trial of Mr. Coo; 
for he offered it at firſt, but afterwards he de- 
ſerted it as a Thing he could not ſtand upon; 
for *tis the Opinion of all the Judges, upon a late 
Reſolution. 

Then, Sir, the Fact being Treaſon, is no Act 
ex poſt facto. We are not making that Treaſon 
which was not ſo, but we are only judging of 
the Fact that was Treaſon before ; though if it 
was a doubt whether it was Treaſon or no, the 
Parliament hath a Power by 25 Ed. III. to judge 
that Treaſon, that the Courts below have no 
Power of. | 

The next Thing is, Whether there be ſuffi- 
cient Evidence of his Treaſon before us? J will 
put it out of the Caſe, as no concluſive Evidence at 
all, what Goodman hath ſaid upon his Oath (fur- 

ther than that there was ſuch a Witneſs that did 
and could ſwear ſuch a Thing, and that he was 
examined before the Jury ;) and this J will take 


upon me to ſay; (and I will give wy Reaſon for 


my Opinion) That the Parliament is not obliged 
to two Witneſſes by any Law now in being. 

It hath been told you, That from the Time of 
Ed. III. one Witneſs was ſufficient til? the Statute 
of Ed. VI. Now I will prove to you, from the 
Statute of Phil. and Mary, That by the Common 
Law, and all the Time between the Reign of Ed. 
III. and Ed. VI. one Witneſs was ſufficient for this 
Treaſon. For that Statute of Phil. and Mary does 

ay, that any Perſon that ſhall bring from beyond 
Sea, any falſe and counterfeit Coin, or be accuſed 
or impeached of any Offence concerning the Im- 
pairing, Counterfeiting, or forging of any Coin 
current within this Realm, ſhall, and may be 
indicted, arraigned, convicted, or attainted by 
ſuch like Evidence, and in ſuch-like Manner as 
was accuſtomed before the firſt Year of K. Ed. VI. 
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Now, What was the Reaſon of that Statute before 
the Statute of Ed. VI? Thoſe Counterfeits were to 
be tried by one Witneſs ; and therefore at this 
Day all the Counterfeiters, and Utterers of falſe 
Coin, have been attainted by one Witneſs. | 

Tis ſaid again, That there is the Law of Nati- 
ons, and the Law of God to the contrary. Gentle- 
men have faid ſeveral Times already, That in 
Murder and Felony, one Witneſs is ſufficient ; 
which ſaving ſome little Parts of the Judgment as 
to the Forfeiture and Attainting of the Blood, is 
the ſame Penalties. We are not in the Land where 
that Law was in Force; for by that Law, as to 
common Felons, there was Reſtitution only: 
But I would put a Gentleman that fits by the Bar 
this Caſe; by the ſame Law of Deuteronomy and 
Numbers, that he hath quoted, Adultery is Death : 
Will you be contented that that ſhould be fo 
here? They are either all of them in force, or 
none of them in force, 

I do ſay, That by the Statute of Ed. III. and 
ever after, till the Statute of Ed. VI. one Witneſs 
was ſufficient to convict any Man of Treaſon. And 
J do ſay, That the Statutes of Ed. VI. do not 
conclude the Parliament from any Method of Pro- 


ceedings. 


The Statute ſays, That no Man ſhall be indict- 
ed, Sc. nor ſhall they proceed upon ſuch Indict- 
ment; from which Words in the Statute, I do 
plainly make it appear to any Gentleman that will 
read it, *tis confined only to the Courts of Weſtmin- 
fter-hall : For certainly, you can't call a Bill of 
Attainder, to be a Proceeding upon an Indictment. 
What I fay, is only to diſcharge my own Conſci- 
ence, and to falve the tender Conſciences of them 
that hear me; and therefore, I deſire them ne- 
ver to ſay, That there ought to be two Witneſ⸗ 
ſes, before they anſwer what I have ſaid upon 
that Statute. 5 | 

Then, Sir, you have need but of one Witneſs, 
and you have had Capt. Porter before you; who, 
I think, notwithſtanding all that hath been ſaid, 
is a credible Witneſs. A Gentleman made ſome 
Objections to his Credit, and told you, he was 
not to be believed, becauſe he was in the ſame 
Conſpiracy, and had been in ſuch a villainous Acti- 
on: But, Sir, the ſame Gentleman hath often con- 
fined you to the Rules of Meſtminſter-Hall; and he 
hath told you, *Tis a wrong Place here, and that 
a Man has not ſo good a Trial here, as in Meſt- 
minſter-Hall. Why ? the Thing that was ſpoke of, 
of his being concerned in the Aſſaſſination, and of 
his being a fellow Conſpirator with them, which 
is now urged as an Objection before you, is no 
Objection in Weſtminſter- Hall. 

I would only take notice of another Objection 
this Gentleman made to the Witneſs, which he 
ſaid he had from the Bar; which was, That Capt. 
Porter was not pardoned, and he was now 
drudging for his Pardon; but that is ſo far from 
what ought to be quoted, that he that faid it, 
ought to be reprimanded for it. 

He made another Objection againſt his being a 

ood Witneſs, and compared it to the Caſe of an 

undredor ; but he did not remember, that the 
Man that was robbed is a good Witneſs; and the 
Reaſon is, becauſe of the Neceſſity of the Thing, 
and that no others can be; and the Defen- 
dant in an Hundred can't be a Witneſs, becauſe 
there may be others ; and that is the Reaſon of 
this Caſe, | 


And 
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And for the Precedents in Richard IIId's and 
Henry IVth's Time, no Gentleman can inſiſt upon 
them, conſidering the Differences of the Crown, 
and the one attainted the other; and they were not 
reverſed upon the Point of Juriſdiction, but be- 
cauſe of the different Rights of the Kings; and no 
body had pretended to anſwer the Caſe of the Re- 
gicides; they were not left to the Law; I mean 
ſuch as were actually tried before the Parliament: 
But the Parliament paſſed different Judgments on 
them; and ſome of them were in Cuſtody. What 
was told you of Cromtvell's Caſe and others, they 
go upon the ſame Reaſon; that they were not 
heard though they were 17 Cuſtody. 

Col. //harton, A Gentleman lately told you, we 
had lately paſſed an A& for Trials in Caſes of 
Treaſon, and how we are in this Proceeding, 
about doing ſomething that is contrary to it; that 
is a Thing that would ſtick with me, if I could 
not anſwer it, but I appeal to every Gentleman in 
this Houſe, whether that Act hath any fort of 
Relation to Trials in Parliament; for that is only 
to direct the Courts in Yeſtminſter- Hall. 

I have only this to ſay, I think the Evidence 
very full before you; I think you have had one ve- 
ry good Witneſs, and the Counſel for the Priſoner 
had liberty to confront him: If he had not been 
guilty, the Priſoner at the Bar would have deny*d 
it; I am convinced of the Truth of it, and my 
Conſcience is to make a Judgment upon it, and 
that is all we can go by here. | 

Mr. Zefferys. A worthy Gentleman of the long 
Robe hath taken Pains to find out Precedents to 
Juſtify our Proceedings; and another ſays there is 
no Act to circumſcribe our Proceedings; but ſince 
Gentlemen differ ſo much, it gives me a great deal 


of Caution. This I know, there is a Law of the 
Land, by which Perſons ought to be governed: I 


take this to be an extraordinary Method of Pro- 
ceeding, and 1 hope the Lords will take more 
Care of the Matter than the Commons. 

Mr. Edward Harley. Sir, J can't ſatisfy my ſelf 
to be for this Bill, and in a few Words, I ſhall 
give my Reaſon for it: It hath been faid, That 
the Parliament 1s unlimited ; I do agree that we 
are not tied co the Rules of Weſtminſter-Hall ; I 
ſhall only mention the Reaſon why two Witneſſes 
are required in Caſes of High Treaſon. If any 


will Jook into the Hiſtory of England, they will 


find it hath been often the Deſign of the Crown 
to trump up Plots upon the Subject; and there- 
fore theſe Acts took particular Care there ſhould 
be two Witneſſes to prove the Fact; this is the 
Reaſon of the Law, and I think, upon it the Li- 
berty of the Subject is founded; and therefore I 
can't be for this Bill. 


— 


Then the Queſtion for paſſing this Bill was put, and the 
Houſe divided. d 


Ayes 189. Noes, 156. 
The Writ for Executing Sir John Fenwick, 


being under the whole Broad-Seal, and 
incloſed in it. | . | 


Ulielmus tertius Dei Gratia, Angliæ, Scotiæ, 


1 Franciæ & Hiberniz, Rex, Fidei def. &c. 

Vic. Com. London, & Vic. Com. Midx. Salutem : 

Cum Johannes Fenwick, Bar. per quendam aftum 

ad ſeſſionem preſentis noſtri Parliamenti apud Weſt- 
2 


minſt. ſuper viceſimum diem Octobris, Anno Regni 
noſtri octavo, per prorogationem tent, Edit. de alta pro- 


 ditione per ipſum perpetrat. & commiſſ. attinctus fuit, 


S executio ſuper inde adbuc reſtat faciend. & quia pro 
certis cauſis & conſiderationibus nos ſpecialiter moventi- 
bus, totam executionem Actus attinfture predif. ſuper 
dict. Johannem Fenwick, præter amputationem Capitis 
fut, omitti volumus; ideo prœcipimus vobis & per pre- 
ſentes firmiter injungendo mandamus, quod in & ſuper 
diceſimum tertium diem inſtantis menſis Januar. inter 
horas nonam & undecimam ante meridiem ejuſdem dici 
dictum Johannem Fenwick in Goala noſtra de New - 
gate ſub Cuſtodia veſtra nunc exiſtent. 4 Goala predit?. 
u/que ad Tower-Hill, ducatis, & Caput ipſius Johan- 
nis Fenwick ad tunc & ibidem amputari & a Corpore 
ſuo omnino ſeparari faciatis. Teſte me ipſo apud Wejt- 
monaſt. decimo oftavo die Januar. Anno Regni noſtri 
oct avs, | 
Chute, 
The Label. 
Vic. Com. Lond. & Midx. de executione 
faciend. John Fenwick, Bar. authori- 
tate Parl. Altindt. Chute. 


All the Puniſhment being remitted but Beheading, he 
was brought to a Scaffold erected on Tower-Hill, 
where he delivered this Paper to the Sheriffs. 


| Coy nor Writing was never my Talent; 


I I ſhall therefore give a very ſhort, but faith- 
ful Account, firſt, of my Religion; and next, 
what I ſuffer moſt innocently for, to avoid the 
Calumnies I may reaſonably expect my Enemies 
will caſt upon me when dead ; ſince they have 
moſt falſly and maliciouſly aſperſed me, whilſt un- 
der my Misfortunes. 

As for my Religion, I was brought up in the 
Church of England, as it is eſtabliſh'd by Law, 


and have ever profeſſed it; though TI confeſs Thave 


been an unworthy Member of it, in not living 
up to the ſtrict and excellent Rules thereof ; 
for which T take Shame to my ſelf, and hum- 
bly aſk Forgiveneſs of God. I come now to 
die in that Communion, truſting, as an hum- 
ble and hearty Penitent, to be receiv*d by the 
Mercy of God, thro* the Merits of Jeſus Chriſt 
my Saviour. SEW 
My Religion taught me my Loyalty, which 
I bleſs God is untainted; and] have ever endea- 
voured in the Station wherein J have been 
placed, to the utmoſt of my Power, to ſup- 
port the Crown of England in the true 
and lineal Courſe of Deſcent, without Inter- 
ruption. „ 
As for what Jam now to die, I call God to 
witneſs, I went not to that Meeting in Leaden-Hall- 
Street with any ſuch Intention as to invite 
King James by Force to invade this Nation; 
nor was I my ſelf provided with either Horſe 
or Arms, or engaged for any Number of 


Men, or gave particular Conſent for any 


ſuch Invaſion, as is moſt falſly ſworn againſt 
me. 

I do alſo declare, in the Preſence of God, 
that I knew nothing of King James his coming 
to Calais, nor of any Invaſton intended from 
thence, till it was publickly known: And - 
the only Notion I had that ſomething might be 
attempted, was from the Toulon Fleet coming 
to Breſt, $ 
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Things 


is 96. upon 4 Bill of Attainder for High Treaſon. 


T alſo cafl God to witneſs that I receiv*d 


the Knowledge of what is contain'd in thoſe, 


hat I gave to a great Man, that came 
3 the 70 3 both 3 Letters and Meſ- 
ſages that came from France; and he told me, 
when I read them to him, that the Prince of 
Orange had been acquainted with moſt of thoſe 
before. | 
I might have expected Mercy from that Prince, 
becauſe I was inſtrumental in ſaving his Life: 


For when, about April, 1695. an Attempt form- 


ed againſt him came to my Knowledge, I did, 


partly by Diſſuaſions, and partly by Delays, 


prevent that Deſign ; which, I ſuppoſe, was the 


Reaſon that the laſt villainous Project was con- 
c ccaled from me. | 


If there be any Perſons whom J have in- 


8 jur'd in Word or Deed, I heartily pray their 


Pardon, and beg of God to pardon thoſe 


who have injur'd me; particularly thoſe who 


| with great Zeal have ſought my Life, and 
brought the Guilt of my innocent Blood up- 
on this Nation, no Treaſon being proved up- 


on me. 


COT TOE OT OOO TOTO 


28, 1699. 11 Will. III. 


S BghBout eleven of the Clock the Lords 

came from their own Houſe into 
the Court erected in Weſtminſter- 
Ball, for the Trials of Edward 
4 8} Earl of Warwick and Holland, and 
ads Charles Lord Mobun, in the Man- 
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ver following. 


The Lord High Steward's Gentlemen Atten- 
dants, two and two. | | i 

The Clerks of the Houſe of Lords, with two 
Clerks of the Crown in the Courts of Chancery and 


King's Bench. 


The Maſters in Chancery, two and two. 


Then the Judges. 
The Peers eldeſt Sons, and Peers Minors, two 


and two. 


Four Serjeants at Arms with their Maces, two 


and two. 
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The Veoman Uſher of the Houſe. 
Then the Peers, two and two, beginning with 


the way Barons. | 
Then four Serjeants at Arms, with their Maces. 


Then one of the Heralds, attending in the 


Room of Garter, who by Reaſon of his Infirmity 


could not be preſent. 
And the Gentleman Uſher of the black Rod, 


carrying the white Staff before the Lord High 


Steward. 

Then the Lord Chancellor, Lord High Stew- 
ard of England, alone. 

When the Lords were ſeated on their proper 


- Benches, and the Lord High Steward upon the 
> Wooll-pack | | 


The two Clerks of the Crown in the Courts of 


1 5 Chancery and King's Bench, ſtanding before the 


0 2 Clerk's Table with their Faces towards the State * 


. | 


137 
] return my moſt hearty Thanks to thoſe noble 
and worthy Perſons who gave me their Aſſiſtance, 
by oppoſing this Bill of Attainder, without which, 
it had been impoſſible J could have fallen under 
the Sentence of Death. God bleſs them and 
their Poſterity; though I am fully ſatisfy'd they 
pleaded their own Cauſe, while they defended mine. 
I pray God, to bleſs my true and lawful Sove- 
reign King James, the Queen, and Prince of 
Wales, and reſtore him and his Poſterity to this 
Throne again, for the Peace and. Proſperity of 
this Nation; which is impoſſible to proſper 
till the Government is ſettled upon a right Foot. 


And new, O God! I do with all humble Devotion 
commend my Soul into thy Hands, the great Maker 
and Preſerver of Men, and Lover of Souls; beſeech- 
ing thee that it may be always dear and precious in thy 
Sight, through the Merits of my Saviour Feſus Chriſt. 


Amen. 
Joun Fenwick. 


Then he ſubmitted to the Block, and the Exe- 
cutioner ſever'd his Head from his Body. 


CLXI. The TRIAL of Edward Earl of Warwick and 
| Holland, for the Murder ff 


Richard Coote, Eſq; March 


The Clerk of the Crown in Chancery having his 
Majeſty's Commiſſion to the Lord High Steward 
in his Hands, made three Reverences towards the 
Lord High Steward, and the Clerk of the Crown 
in Chancery on his Knees preſented the Commiſſion 
to the Lord High Steward, who delivered it to 
the Clerk of the Crown in the King's Bench, (then 


| likewiſe kneeling before his Grace) in order to be 


opened and read; and then the two Clerks of the 
Crown making three Reverences, went down to 
the Table ; and the Clerk of the Crown in the 


Court of King's Bench commanded the Serjeant at 
Arms to make Proclamation of Silence; which he 


did in this Manner. 

Serjeant at Arms. O Yes, O Yes, O Yes, My 
Lord High Steward his Grace does ſtraitly charge 
and command all manner of Perſons here preſent, 
to keep Silence, and hear the King's Majeſty's 
Commiſſion to his Grace my Lord High Steward 
of England directed, openly read, upon Pain of 
Impriſonment. 


Then the Lord High Steward ſtood up, and ſpoke to 
the Peers. | | 


Lord High Steward *, Your Lord- « Lord . 
ſhips will be pleaſed to ſtand up, and mers. 
be uncovered, while the King's Com- 
miſſion is reading. 


All the Peers ſtood up, and were uncovered, while 
the Commiſſion was read. | 


Clerk of the Ulielmus Tertius Dei Gratia Angl. 
Crown. Scot. Franc. & Hibern. Rex, Fi- 


dei Defer ſor, &c. Prædilecto & fideli Conſiliar. noſtro 
: . | Jobanni 
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Jobanni Domino Somers, Caucellar. noſtro Angl. Sciatis 


quod cum Edrus. Comes Warwic. & Holland, nuper de 
paroch. Sti. Martiui in Campis in Com. Middleſex. 
S Carolus Dominus Mobun, nuper de paroch. predict. 
in Com. prœclict. coram dilectis & fdclib. noſtris Carolo 
Lee, Mil. Samuel. Buck, Willielmo Withers & Franciſco 
Tyſon, Armigeris, & aliis ſociis ſuts Fuſticiar. noſtris 
ad inquirend. per Sacramentum, probor. & legalium 
hominum de Com. noſtro Middleſex. prædict. ac aliis 
wiis modis & mediis quibus melius ſciverint aut pole- 
rint, tam infra libertat. quam extra, per quos rei veri- 
tas melins ſciri poterit & inquiri de quibuſcunque 
Proditionibus Miſpriſionibus prodition. Inſurrectionib. 
Rebellionib. Controfact. lonſur. lotur. falſis fabricati- 
onib. & aliis falſitat. Monet. hujus Regni noſtri 
Angl. & alior. Regnor. five Dominior. quorumcunque 
ac de quibuſcunque Murdris Feloniis Homicid. Inter- 
fectionibus Burglar. Raptib. Mulier. Congregationib. 
6 Conveuticul. illicit. verbor. prolationib. Coaduna- 
tionib. Miſpriſionib. Confederationibus falſis Alleganctis 
Tranſereſſionibus, Riotis, Routis, Retentionib. Eſca- 
piis Contempt. Falſitat. Negligentiis, Concelament. 
Manutenent, Oppreſſionibus, Cambiparcits, Deceptionib. 
S aliis Malefaitis Offenc. & Injur. quibuſcunque ; 
necuon Acceſſar. eorundem infra Com. predict. tam 
infra libertat. quam extra, per quoſcunque & qualiter- 


cunque habit. fact. perpetrat. five commiſ. & per quos 


vel per quem cui vel quibus quando qualiter & quo- 
modo & de aliis Articul. & Circumſtanc. premis. 
ew cor. alicujus vel aliquor. qualitercungue concernen, 
Plenius verital. & ad eaſdem-proditiones & al. premiſſ. 
audiend. & terminand. ſecundum legem & conſiietud. 
Regni noſtri Angl. nuper aſſignat. de Felonia & Mur- 
dro per ipſos Edrum, Comitem. Warwic. & Holland, 
& Carolum Dominum Mobun, Commiſ]. & Perpetrat. 
per ſacrament. probor, & legal. hominum Com. noſtri 
Middleſex. prædict. Indiftat. exiſtunt. Nos conſide- 
rantes quod Fuſtitia eſt virtus excellens & altiſſimo 
complacens, volenteſque quod prædict. Edrus, Comes 
Warwic. & Holland, & Carolus Dominus Mohun, 
de & pro Felonia & Murdro unde ipſi ut prefertur 
Tndiftat. exiſtunt. coram nob, in preſenti Parliament. 
noſtro ſecundum leg. & conſuetud. Regni noſtri Angl. 
Audiantur, Examinentur, Sententientur & Adjudi- 
centur, cœteraque omnia que in hac parie pertinent 
debo. modo exerceantur & exequantur z ac pro eo quod 
Officium Seneſchalli, Augl. (cujus preſentia in bac 


parte requiritur ut accepimus) jam vacat, Nos de Fide- 


litate Prudentia provida Circumſpectione & Induſtria 
veſtris plurimum confidentes Ordinavimus & Conſti- 
tuimus vos ex hac cauſa Seneſchallum, Angl. ad Ojfi- 
cium illud cum omnibus eidem Officio in hac parte de- 


bit. & pertinen. (hac vice) gerend. occupand. & ex- 


ercend. Et ideo vob. Mandamus quod circa præmiſſ. 
diligenter intendatis & ea omnia que in hac parte 
ad Officium Seneſchal. Angl. pertinent & requirun- 
tur (hac vice) faciatis exerceatis & exequamini cum 
effectu. In cujus rei Teſtimonium has literas noſtras 
eri fecimus Patentes, Teſte meipſo apud Weſtmonaſte- 


rium viceſimo quinto die Martii, Anno Regni noſtri 
Uugdecimo. 


Per ipſum Regem propria Manu Signat. 


Serjeant at Arms. God ſave the King. 

Then the Herald and the Gentleman Uſher of 
the Black Rod, after three Reverences, kneeling, 
preſented the White Staff to his Grace, and his 
Grace removed from the Wooll- pack to the Chair, 
which was placed upon an Aſcent juſt before the 
uppermoſt Step af the Throne, and feared himſelf 


cæterorum Def. 


Clerk of the Croton. Serjeant at Arms, make Pro. 
clamation. | | GER 
Serjeant at Arms. O yes, O yes, O yes, My 


Lord High Steward of England, his Grace, does 


ſtraitly Charge and Command all manner or 
Perſons here preſent, to be uncovered upon pain 
of Impriſonment. 6”; 

Then the Judges and Maſters in Chancery ſat 
down in their Places upon the Wooll-packs, un- 
covered. | | 

Then the Clerk of the Crown read the Return 
of the Certiorari in hec verba. | 


Gulielmus Tertius, Dei gratia, Angl. Scot: Franc. & 
Hibern. Rex, Fidei Defenſ. Sc. Fuſtic. noſiris per 
Literas noſtras Paten. confect. ad inquirend. per 
Sacrm. probor. & legal. hom. Com. noſiri Midd. a; 
aliis viis mod. & med. quibus melius ſciverint aut po. 
terint de quibuſcunque prodic. miſpriſ. prodic. inſur. 
reftion. Rebellion. controfact. tonſur. lotur. falſis fa- 
bricat. & aliis falſitat. monet. hujus Regni Angl. & 
alior. Regnorum five Dominiorum quorumeungue ac de 
guibuſcung; murdris, felon, homicid. interfeftion. burg- 
lar. raptibus mulierum, congregacon. & conventicul, 
illicit. verborum prolationibus, coadunat, miſpriſion. 
confederat. falſis Alleganc. tranſgreſ. riot. rout. reten- 


tion. eſcapiis contempt. negligenc. concelament. ma- 
nutenen. oppreſſion. deception. & aliis malefatis g. 


fenſ. & injur. quibuſcunq; necnon acceſſariis coruy- 
dem infra Com. Pprædict. tam infra libertates quam 
extra per quoſcung; & qualitercunq; habit. fact. per- 
Petrat. ſive commiſſ. ac de aliis articulis & circum- 
ſtanciis premiſſ. & eorum quodlibet ſeu eorum aliquod 
vel aliqua qualitercungz concernen. plenius veritat. & 
ad eaſdem prodition. & al. premiſſ. audiend. & ter- 
minand. Aſſign. Necnon Fuſtic. noſtris ad Gaol. ab- 
ſtram de Newgate de priſonar. in ea exiſten. delibe- 
rand. Aſſign. & eorum cuilibet Saltm. volen. certis de 
cauſis omnia & ſingula Indictamen. & Inquiſition. 
de quibuſcung; felon. & murdris, unde Edrus. Comes 
Warwic, & Holland, & Carolus Dominus Mohun, & 
al. coram vobis Indiftat, ſunt; necnon Record. con. 
viction. Rici. French, Rogeri James & Georgii Dock- © 
wra, pro felon. & homicid. unde indiftat. ſunt. Et fu. 
perinde per quandam. Fur. Prie. inde inter nos & 

prefat. Richardum French, Rogerum Fames & Geor- 
gium Dockwra, capt. convict. exiſt. ut dicitur coram nobis © 
non alibi terminari vobis & cuilibet veſtrum man- 
damus quod omnia & ſingula in Indictament. & Re. 

cord. Convict. prædict cum omnibus ea langen. qui- 
buſcunq; nominibus iidem Edrus. Comes Warwic, & 
Holland, Carolus Dominus Mohun, Richardus, Roge- 
rus & Georgius nuncupentur in eiſdem coram nobis ſul 
ſigillis veſtris aut unius veſtrum in octab. Sli. Hilla- 
rii ubicunq; tunc fuerimus in Angl. mittat. ſeu uni 
veſtrum mittat una cum hoc brevi ut ulterius ind: 


eri fac. quod de jure ac ſecundum legem & con | 


Regni noſtri Angl. fore viderimus faciend. Teſte 
7. Holt. Mil. apud Weſtm. xxviii die Novembris, Anm 
Regni noſtri decimo. | | 

per Cur. Aſtry. 


Ad inſtanc. proſecutor. quoad duos Def. & ad. inſtar: 
. 


Virtute cujus brevis mibi & aliis direct. Indifit- 
ment. & Inquiſition. infra mentionat. necnon Record. 
conviction. infra nominat. Rici. French, Rogeri Fam 
& Georgii Dockwra, pro felon. & bomicid. unde indi- 
flat. & ſuperinde per quandam Jur. prie. convid. © 


exiſt, cum omnibus ea langen. coram Dom, Rege ® 
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1699. 
quibuſdam Sched. huic brevi annex. milio Prout inte- 
rius præcipilur. | 


Reſponſ. Fra. Child. Mil. Major. Civit. 
Lond. un. Fuſtic. infra ſcript. 


Midd. if. Memorandum quod ad deliberation. Gaol, 
Domini Regis de Newgate tent. pro. Com. Middleſex. 
apud Fuſtice-Hall in le Old Baily in Suburbiis Civil. 
London. die veneris (ſcilt.) decimo tertto die Janua- 
rii Anno Regni Dom. noſtri. Gulielmi tertii Dei 
ra. nunc Regis Angl. &c. decimo, coram Fran. 
Child, Mil. Majore Civit. London, Edro. Ward, Mil. 
Capital. Baron. Sccii. dict. Dom. Regis, Henrico 
Halſel, Milit. un Baron. Sccii. difti Domini Regis, 


Thoma Stamp, Mil. Edro. Clarke, Mil. Aldris dif. 


Civit. London. Salathiel. Lovell, Mil. ſervien. dict. 
Dom. Regis ad legem ac Recordator. dict. Civit. Lon- 
don. & aliis ſoctis ſuis Fuſtic. dict. Dom. Regis ad 
Gaol. ipſius Dom. Regis de Newgate predift. de pri- 
ſonar. in eadem exiſten. deliberand. all gn. ven. hic in 
Cur. Carolus Lee, Mil. Samuel Buck, Will. Withers, & 


Fran. Tyſſon, Ar. Fuſtic. dict. Dom. Regis per Literas. 
patent. igpſius Dom. Regis eiſdem Fuſtic. prenominat. & 
aliis ac quibuſcunqz quatuor vel plur. eorum ſub magno 
Sigillo dict. Dom. Regis Ang]. confect. ad inguirend. per 
Sacrament. probor. & legal. hom. de Com. Midd. 

pred. ac aliis viis modis & mediis quibus melius ſci 
verint aut poterint tam infra libertat. quam extra, per 
quos rei veritas ſciri poterit de quibuſcung; prodition. 


miſpriſion. prodition. inſurrection. rebellion. contro- 
fractur. tonſur. lotur. falſis fabrication. & al. falſitat. 


monete hujus Regni dict. Dom. Regis Angl. & al. 


Regnorum ſi ve Domin. quorumcunꝗ; ac de quibuſcungs 
murdris, felon. homicid. interfeccon. burglar, Rapt. 
mulier. congregac. & conventicul. illicit. verborum 
prolation. C . miſpriſion. Confederac. falſis Ale- 
ganc. tranſer, Riot. Rout, Retention. eſcapiis contempt. 
negligenc. concelamen. manutenen. oppreſſion. & ambi- 
parcits Deception. & aliis Malefaf. & Offenc. quibuſ- 


cunq; nec non acceſſar. eorund. infra Com. pred. tam 


infra Libertat. predif. quam extra, per quoſcung; & 


| 1 habit. fact. perpetrat. five commiſſ. ac de 


aliis articul. & Circumſtan. premiſſa & eorum quodli- 
bet ſeu eorum aliquod vel aliqua qualitercunq; concernen. 
plenius veritat. & ad eaſdem prodition. & al. premiſſa 
audiend. & lerminand. ſecundum legem & conſuetud. 
hujus Regni dict. Dom. Regis Angl. Aſſign. & per ma- 
nus fuas propr. deliberaver. hic in Cur. dict. Dom. Re- 
gis quoddam Record. Indictament. coram eis & alis ſo- 
ciis ſuis nuper preantea preſent. & capt. verſus Edrum. 


. Comit. Warwic, & Holland, Carolty\m Dominum Mo- 
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hun, de Oakehampton in Com. Devon. Ricum. French, 
Rogerum James & Georgium Dockwra, pro murdro 
cujuſdam Rici. Coote, Ar. in forma juris terminand. 
Cc. (eiſdem Rico. French, Rogero Fames & Georgio 
Dockwra, priſonar. in dict. Gaol. dict. Dom. Regis de 
Newgate, cauſa in codem Indictament. content. adtunc 
exiſten.) Record. cujus quidem Indictament. patet in 
quibuſdam Schedul. huic annex. 

Midd. . Memorandum quod ad Seſſionem de Oyer 
& Terminer Domini Regis tent. pro Com. Middleſex. 
apud Hicks-Hall in St. Fobn-ftreet, in Com. pred. die 
Mercurit ſcil. ſeptimo die Decembris, Anno Regni Do- 
min noftri Gulielmi tertii, Dei gratia, nunc Regis An- 
gie, Cc. decimo, coram Carols Lee, Mil. Samuele 
Buck, Willielmo Withers, Franciſco Tyſſen, Armigeris, 
& aliis ſociis ſuis Fuſtic. dict. Dom. Regis per Lite- 
ras Paten. ipfins Dom. Regis, eiſdem Fuſtic, prenomi- 
nat. & al. ac quibuſcunque quatuor vel pluribus earum 
fal magno Sigillo dict. Domini Regis Anglie con- 
fett, ” 2 per ſacrament. Probor. & legalium 
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hom, Com. Middleſex. pred. ac aliis viis mod. & med. 
quibus melius ſciverint aut poterint tam infra libertat. 


_ quam extra per quos rei veritas melius ſciri poterit de 


guibuſcunque prodition. miſpriſion. proditibn. inſurrection. 
rebellion. conlrofactur. tonſur. lotur. falfis fabrication. & 
aliis falſitat. monet. hujt's Regni dict. Dom. Regis Augl. 
& al. Regnor. ſive Dominior. quorumcunque ac de qui- 
bujcungz murdris, felon. homicid. interfection. burglar. 
rapt. Mulier. congregat. & conventicul. illicit. verborum 
prolation. coadunat. miſpriſion. confederat. falſis allegan. 
tranſgr. riot. rout. retention. eſcapiis contempt. negligen. 
concelamen. manutenen. oppreſſion. cambiparciis decep- 
tion. & aliis malefactis & offenſis quibuſcunq; necuon 
Acceſſar. eorundem infra Com. pred. tam infra libertat. 
quam extra, per quoſcunque @qualitercunque habit. fact. 
perpetrat. froe commiſſ. ac de aliis articulis & circum- 
ſtantiis præmiſſa & eor. quodlibet vel aliqua qualiter- 
cunque concernen. plenius veritat. & ad eaſdem prodi- 
tion. & al. præmiſſ. audiend. & terminand. ſecund. le- 
gem & conſ. hujus Regni difti Dom. Regis Angl. aſſign.” 
per ſacrm. /Egian Riddle, Richardi Read, Roberti 
Eeg, Foſephi Partherich, Fohannis Marriott, Jona- 
than Hall, Nicolai Baker, Roberti Teague, Thome 
Briggs, Willielmi Brace, Thome Williams, Georgii Bi- 
ſhop, Thome Hoages, Fehannis Lynn, Samuelis Lee, 
Richardi Rogers, Joſef hi Rogers, obannis Cheney, Jo- 
bannis Foroler, & Roberti Nicholſon, probor. & legaliuni 
hominum Com. pred. adtunc & ibidem jurat. & onerat. 
ad inquirend. pro dicto Dom. Rege & cor pore Com. pred. 
preſentat. exiſtit. qd. Billa Indiftament. huic Schedul. 
annex. eſt vera. | 
Midd. J. Furator. pro Domino Rege ſuper ſacrum. 
faum preſentant quod Edwardus Comes Warwic. & 
Holland, nuper de paroch,S, Martini in Campis in Com. 
Middleſex. Carolus Dominus Mohun, Baro Mohun de 
Okehampton, in Com. Devon. nuper de paroch. pred. in 
Com. Middleſex. pred. Richardus French, nuper de pa- 
roch. pred. in Com. Middleſex. pred. Gen. Rogerus 
James, nuper de paroch. pred. in Com. Middleſex. pred. 
Gen. & Georgius Dockwra, nuper de paroch. pred. in 
Com. Middleſex. pred. Gen, Deum pre occulis ſuis non 
babentes, ſed inſtigatione diabolica moti & ſedui triceſi- 
mo die Octobris, Anno Regni Domini Gulielmi tertii, 
Dei gra. Angl.Scoc. Franc. & Hibern. Regis, fidei defenſ. 
Sc. decimo, vi & armis, &c. apud paroch. pred. in 
Com. Middleſex. pred. in & ſuper quendam Richardum 
Coote, Ar. in pace Dei & difti Domini Regis, nunc ad- 
tunc & ibidem exiſten. felonice voluntarie & ex mali- 
tiis ſuis precogitat. inſult. fecer, & qd. pred. Edwardus 
Comes Warwic. & Holland, cum quodm. gladio. ( Anglice 
a Sword) de ferro & chalibe confect. valor. guinqus ſoli- 
dor. quem ipſe idem Edwardus Comes Warwic. & Hol- 
land, in manu ſua dextra adtunc & ibidem extract. ha- 
buit & tenuit, præfat. Ricardum Coote in & ſuper ſini- 
ſtram part. pectoris ipſius Richardi Coote prope Os Collar, 
( Anglice the Collar Bone) if ſius Richardi Coote adtunc 
& ibidem felonicevoluntarie@ ex malitia ſua precogitat. 
percuſſut pupugit & inforavit ( Anglice did ſtrike, ſtab, 
and thruſt in) dans eidem Richardo Coote, adtunc & 
ibidem cum gladio extrat2. pred. in & ſuper dict. ſini- 
ſtram partem pectoris ipſius Rici. Coote, prope Os Collar, 
(Anglice, the Collar Bone) igſius Rici. Coote unum vul- 
nus mortal. (Anglice, one mortal Wound) latitud. di- 
midii unius pollicis & profund. quing; pollicium; de quo 
quidem vulnere mortal. pred. Ricus.Coote adtunc & ibm. 
inſtanter obiil. Et qd. pred. Carolus Dnus. Mobun, Ri- 
cus. French, Rogerus Fames & Georgius Dockwra, adtunc 
& ibm. felonice voluntarie & ex maliciis ſuis præcogitat. 
fuer. preſen. auxilian. abettan. confortan. aſſiſten. & ma- 
nutenen. prefat. Edrum. Comit. Warwic. & Holland, ad 
yr cat. Ricum.Coote,moao & forma pred. felonice volun- 
tarie & ex malicia ſua præœcog. inter fciend. & murdrand. 
| ES „ 
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Et ſic Jur. præd. ſuper ſacrm. ſuum pred. dic. qd. pred, 
Edrus. Comes Warwici & Hollaud, Carolus Dnus. 
Mohun, Ricus. French, Rogerus Fames & Georgius 
Dockwra, prefat. Ricum. Coote, modo & forma pred. 
felonice voluntarie & ex maliciis ſuis prœcogitat. 1n- 
terfecer. & murdraver. contra pacem dei. Domini Regis 
nunc Coron. & Dignitat. ſuas, &c. 


Nicuss. French, 13 Januar. 98. pon. fe Cul. de Felon. 
& Heomicid. tant. Non cul. de Murdro. Catalla 


nulla. Pet. Librum. Legit ut Clericus. Crematio 
reſpectuatur quouſqz &c. 


Rogeius James, 13 Jan. 98. pon. fe cul. de Felon. 
@& Homicid. tant. Non. cul. de Murdro. catalla 
aulla. Petit Librum. Legit ut Clericus. Crema- 


tio reſpefuatur quouſq; Tc. 


Billa vera. Samuel Cowtborne de paroch. ſti. Martini 
| in Campis in Com. Midd. Yoman, 
Willus. Cripps de paroch. pred. in Com. pred. Yoman, 
Henricus Pomfret de paroch. pred. in Com. pred. 
Yoman, x 
Willus. Salmon de paroch.. pred. in Com. præd. Chi- 
rurgus, TE 
Roblus. Applegate de paroch, pred. in Com. pred. 


Yoman. 
| | Jur. in Cur. 


Midd. C. Memorand. qd. ad. Deliberation. Gaolz 
Oni. Regis de Newgate tent. pro Com, Midd. apud 
Fuſtice-Hall in le Old-Bailey, in Suburbiis Civitat. 
London. die Mercurii ſcilt. Septimo die Septembris, 
Anno Regni Dui. uri. Gulielmi tertii Dei grat. Angl. 
Scot. Franc. & Hiberniæ Regis, Fidei Defenſ.&c. decimo 
coram Franco Child, Mil. Majore Civitat. London. 


Georgio Treby, Mil. Capital. Fuſtic. dei. Dui. Regis 


de Banco, Littleton Powis, Mil. uno Baron. Sccii. 
dif. Dni. Regis, Thomas Stamp, Mil. Edro. Clarke, 
Mil. Aldris. dict. Civitat. London. Salathiel Lovell, 
Mil. Servien. dci. Dni. Regis ad Legem ac Recorda- 
tore dlict. Civitat. London. & aliis Sociis ſuis Fuſtic. 
dei. Dni. Regis ad Gaolam iſſius Dni. Regis de New- 
gate pred. de Priſonar. in eadem exiſten. deliberand. 
_ aſſign. ven. Robertus White, gen. Coronator dei. Dui, 
Keeis infra libertat. Decani & Capituli Eccliæ. Colle- 
giat. bti, Petri Weſtm. Civitat. Burgi & Ville Weſtm. 
in Com. Midd, pred. Et per manus ſuas proprias de- 
liberavit hic in Cur. quandam Inquiſition, de morte 
Rici. Coote, Ar. coram eo nuper capt. in Cur. hic de 
Records in forma juris terminand. Que quidem Inqui- 
ſitio huic Schedule annex. eſt, 


Pon. ſe 


Civitas, Burgus ) Nquifitio indentat. capt. pro 
& Villa.Weſtm.in & . 1 Duo. Rege apud paroch. ſti, 
Com. Midd. Martini in Campis infra Liber- 
tat. Decani & Capilli. Eccleſiæ Collegiat. bti. Petri 
Weſtm. Civitat. Burgi & Ville Weſtm. in Com. Midd. 
triceſimo die Oftobris, Anno Regni Dm. nri. Gulielmi 
tertii Dei gra. Angl. Scoc. Franc. & Hibernie Regis 
Fidei defenſoris, &c. decimo, Coram Roberto White, 
gen. Coronatore dci. Dni. Regis Libertat. pred. ſuper 
viſum Corporis cujuſdam Rici. Coote, Ar. ibm. jacen. 
mort. per ſacrm. Fohis. Harris, Petri Solomon, Rici. 
Newgent, Willi. Fryer, Samuelis Thomſon, Jacobi 
Timberlick, ſen. Jacobi Timberlick, jun. Rici. Jackſon, 
Jobis. Finch, Samuelis Powell, Samuelis Dimont, Robti. 
Giltrick, Jobis. Paulin, Fojephi Vernon, Thom Smith- 
fon; Andree Rogers & David Fones, proborum & le- 


gum, homin. Libertat. pred. jurat. & onerat. ad in- 
quirend, pro dto. Duo. Kege quando qualiter & quo- 
modo prefat. Ricus. Coote ad mortem ſuam devenit 
dicunt ſuper ſacrm. ſuum pred. qd. Earus. Comes Mar- 
wic. & Holland, nuper de parech. ſti. Martini in Cam- 
Pis infra Libertat. pred. in Com. pred. Carolus Dnus. 
Mohun, nuper de parech. pred. infra Libertat. pred. 
in Com. pred, Ricuss. French, nuper de paroch. pred, 
infra Libertat. pred. in Com. pred. gen. Rogerus James 
nu per de paroch. pred. infra Liberiat. pred. in Com. 
prad. gen. & Georgius Dockwra nuper de paroch. pred. 
infra. Libertat. pred. in Com. pred. gen. Deum pre 
oculis ſuis non bentes, ſed Inſtigatione diabolica moti & 
ſeducti deco. triceſimo die Oftobris Anno decimo fupra- 
dicto, vi & arms, c. apud paroch. pred. infra Liber- 
tat. pred. in Com. pred. in & ſuper jrefat. Ricum. 
Coote, in pace Dei & dci. Dni. Regis, nunc adtuc & 
ibm. exiſten, felonice voluntarie & ex maliciis ſuis Fre- 
cogit. inſult. fecer. & qd. pred. Ricus. French, cum 
quodam Gladio (Anglice, a Rapier) de ferro & cha- 
libe confect. valoris quing; ſolid. quem ipſe idem Ricus, 


French, in manu ſua dextra adiunc & ibm. extrae, 


buit. & lenuit præfat. Ricum. Coote, in & ſuper ſini- 


ſtram partem pectoris ipſius Rici. Coote, prope Os Coi- 
lar, (Anglice, the Collar Bone) is Rici. Coote, 


adtunc & ibm. felonice voluntarie & ex malicia ſta pre- 
cogitat. percuſſit & pupugit dans eidem Rico. Coote, 
adtunc & ibm. cum gladio pred. extract, in & ſuper 


- pred. ſiniſtram partem pectoris ipſius Rici. Coote, prope 


dict. Os Collar ipſius Rici. Coote, unum vulnus mortale 
longitudinis dimid. unius pollicis & profunditatis quinq; 
Pollicium, de quo quidem vulnere mortali pr ed. Ricus, 


Coote, apud parech. pred.infra Libertat. pred. in Com. 


pred. inſtanter obiit. Et gd. prædicti Edrus. Comes 
Warwic. & Holland, Carolus Dnus. Mohun, Roge- 
rus James, & Georgius Dockwra, adtunc & ibm. fe- 
lonice voluntarie & ex maliciis ſuis præcogitat. fuer, 
Pbreſentes auxiliantes abettantes confortantes aſ/iſtentes 


& manutentes prefat. Ricum. French, ad preditum 


Ricum. Coote, in forma pred. felonice voluntarie & ex 
malicia ſua præcogitat. interficiend. & mirdrand, Et 
ficFur. pred. dicunt ſuper ſacrm. ſuum pred. quod pred, 
EZdrus. Comes Warwici & Holland, Carolus Dnus, 
Mohun, Ricus. French, Rogerus James & Georgius 
Dockwra, præfat. Ricum. Coote, modo & forma pre- 
dict. felonice voluntarie & ex maliciis ſuis præcogitat. in- 
terfecer. & murdraver. contra pacem dci. Dni. Regis 
nunc Coron. & Dignitat. ſuas, c. Et ulterius Jur. 
pred. dicunt ſuper ſacrum. ſuum pred. qd. immediate 
Poſt Feloniam & Murdrum pred. per ipſos modo & for- 
ma pred. fact. & perpetrat. apud paroch. pred. in- 

fra Libertat. pred. in Com. pred. fugam. fecer. Quz 
bona & catalla terras ſive tenementa pred. Edrus Co- 
mes Warwici & Holland, Carolus Dnus. Mohun, Ri- 
cus. French, Rogerus James & Georgius Dockwra, 
tempore Feloniæ & Murdri prædict. per ipſos modo & 
forma pred. fact. & perpetrat. ſive aliquo tempore po- 
ſtea uſque diem Captionis hujus Inquiſitionis habuerunt 
Jur. pred. penitus ignorant. In cujus Rei Teſtimonium 
tam prefat. Coronator quam Fur. præd. Huic Inquiſition! 
Sigilla ſua alternatim appoſuerunt die anno & loco, pri- 


mo ſupra dcis. 


Ricus, French, 13 Jan. 98. pon. ſe cul. de felon, 
& homicidio tant. Non cul. pro Murdro. Ca- 
tal. nulla. Fudicium ſuper Indiftamentum. 


Rogerus James, 13 Jan. 98. pon. ſe cul, de fe- 
lon. & homicid. tant. Non cul. pro Murdro. 
Catalla nulla. Fudicinm ſuper 1ndiflamen-. 


tm, 


Georgius 
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1699. 
(Grorgins Dockwra 13 Jan. 98. pon. ſe cul. de felon. 
e bomicid. tantum. Non cul. pro Murdro. Catalla 
villa. Judicium ſuper Inditamentum. 


Midd. ff. Memorandum qd. ad Seſſionem de Oyer 
Terminen Domini Regis tent. pro Com. Middleſex. 
1 nud Hicks-Hall in S. Fobn-ſtreet in Com. pred. die 

Aercurii ſcilt. ſeptimo die Decembris Anno Regni 
Domini noſtri Gulielmi Tertii Dei gratia nunc Regis 
Jobi, Sc. decimo, coram Carolo Lee, Mil. Samuele 
Buck, Willielmo Withers, Franciſco Tyſſon, Armigeris, 
2 aliis Sociis ſuis. Fuſtic. dict. Dom. Regis per 
Literas Patent. ipſius Dom. Regis eiſaem Fuſtic. pre- 
ominat. & al. ac quibuſcunque quatuor vel Pluribus 
2orum ſub mag Sigillo dict. Dm. Regis Anglia con- 
gef. ad Inquirend. per ſacrm. probor. & legalium 
"om. de Com. Middleſex. pred. ac aliis viis mod. & 
med. quibus melius ſciverint aut poteriut, tan infra 
Libertates quam extra, per quos rei veritas melius [ci- 
ri poterit & inquiri de quibuſcunque Prodicion. Mif- 
oriſion. Prodition. Inſurrettion. Rebellion. Controfactur. 
Tonſar. Lotur. & falſis Fabrication. & alits falſtat. 
Monet. hujus Regni dict. Dom. Regis Angliæ & ali- 
rum Regnorum five Dominior. quorumeungue ac de 
quibuſcungue Murdris Feloniis Homicidiis Interfecti. 
on. Burelar. Rapt. Mulier. Congregat. & Conventicul. 
illicit. Verborum prolatizn. coadunat. Miſpriſion. Con- 
federat. falſis Alleganc. Tranſgr, Riot, ' Ront, Reten- 
tion. Eſcapiis Contempt. Negligen. Concelamen. Ma- 
nutenen. Oppreſſionibas Cambiparciis Deception. & aliis 
Malefactis & Offenſis quibuſcunque, necuon' Acceſſar. 
eorundem infra Com. pred. tam infra Labertat. quam 
exira, per quoſcunque & qualitercunque habit, fact. 
perpetrat. ſive commiſſ. Ac. de aliis Articulis & Cir- 
cumſtantiis premiſſa & eorum quodlibet ſeu eorum alt- 
quod vel aliqua qualitercunque concernen. Plenius 
veritat. Et ad * 5 Proditiones & alia Pramiſſa 
audiend. & terminand. ſcdm. Legem & Conſ. hujus 
Regni dci. Dni. Regis Anglie aſſign. per ſacrm. Agi- 
dii Riddle, Rici. Read, Roberti Legs, Foſephi Par- 
therich, Fohis. Marriot, Fonathan Hall, Nicholai 
Barker, Roberti Teague, Thome Briggs, Willi. Brace, 
Thome Williams, Georgii Biſhop, Thomæ Hodges, Jobis. 
Lynn, Samuelis Lee, Rici. Rogers, Fohis. Cheney, 
Jobis. Fowler & Roberti Nicholſon, proborum & lega- 
lium Hominum Com. pred. & tunc & ibm. jurat. & 
onerat. ad inquirend. pro deo. Dno. Rege & corpore Com. 
pred. preſentat. exiftit qd. Edrus. Comes Warwici & 
Holland. nuper de paroch. S. Martini in campis in Com. 
pred. Carolus Dnus. Mohun, Baro Mobun de Oake- 
hampton, in Com. Devon, nuper de Paroch. pred. in 


Com. Midd. præd. Ricus. French, nuper de paroch. pred. 


in Com. Midd. pred. gen. Rogerus Fames, nuper de pa- 
roch. pred. in Com. Midd. pred. gen. & Georgius Dock- 
wra, nuper de paroch. pred. in Com. Midd. pred. gen. 
Deumpre oculis ſuis non hentes, ſed inſtigatione diabolica 
mot. & ſeduct. 30 die Oftobri Anno Regni Gulielmi 
tertii Dei Gratia Ang]. Scoc. Franc. & Hiberniæ Regis 
Fidei defenſoris, &c. decimo, vi & armis, Sc. apud 
paroch, pred. in Com. Midd. pred. in & ſuper quendam 
Ricum. Coote, Ar. in pace Dei & dci. Dni. Regis 
nunc adtunc & ibidem. exiſten. felonice voluntarie & ex 
mnaliciis ſuis precogitat. inſult. fecer, Et qd. pred. 
Comes Warwici & Holland, cum quodam Gladio (an- 
glice, a Sword) de ferro & Chalibe confect. valoris 
quinq; ſolid. quem inſe idem Edrus. Comes Warwici & 
Holland, in manu ſua dextra adtunc & ibd. extratt. 
buit & tenuit, prefal. Ricum. Coote, in & ſuper ſini- 


ſtram partem pectoris ipſius Rici. Coole, prope Os Col- 


lar (anglice, the Collar Bone) ipſius Rici. Coote, ad- 
tunc & ibm. felonice voluntarie & ex malicia ſua præco- 


gilat. Percuſſit pupugit & inforavit (anglice, did ſtrike, 
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ſtab, and thruſt in.) Daus eidem Rico. Coote, ad- 
tune & ibm. cum gladio extract. pred. in & ſuper ditt. 
ſiniſtram partem pectoris igſius Rici. Coote, prope Os 
Collar, (anglice, the Collar Bone) ipſius Rici. Coote, 
unum Vulnus mortale (anglice, one mortal Wound) 
laliludinis dimidii pollicis & profunditatis quinq; polli- 
cium, de quo quidem Vulnere martali pred. Ricus. Coole, 
adtunc & ibm. inſtanter obiit. El qd, præd. Carolus 
Dnus. Mobun, Ricus. French, Rogerus James & 
Georgius Dockwra, adlunc & ibm. felonice voluntarie 
S ex maliciis ſuis precogitat. fuer. preſentes auxiliaztes 
abettantes confortantes alſiſtentes & manutenentes prefat. 
Edrum. Comitem War wict & Holland, ad prefat. Ri- 
cum. Coote modo & forma pred. felonice voluntarie & 
ex malicia ſua: precogitata interficiend. & Murdrand. 
Et fic Jur. pred. ſu per ſacrm. ſuum pred. dicunt. ꝗd. 
prædict. Edrus. Comes Warwici & Holland, Carolus 
Duus. Mobun, Ricus. French, Rogerus James, & 
Georgius Docktura, prefat. Ricum. Coote, modo & for- 
ma pred, felonice voluntarie & ex maliciis ſuis precogt- 
tatis inter fecer. & murdraverunt contra pacem dci. 
Dni. Regis nunc Coron. & Dignitat. ſuas, &c. Per 
guod Preceptum eſt vic. Midd. qd. non omitteret, &c. 
guin caperet predittos Edrum. Comitem Warwici & 
Holland, Carolum Dnum. Mobun, Ricum. French, 
Rogerum ꝓames & Georgium Dockwra, ad reſpondend. 
Oc. Quod quidem Indictamentum prefat, Fuſtic. dci. 
Dui. Regis (per deas. Literas paten. igſius Dni. Regis 
eiſdem Fuſtic. prenominat. & aliis ac quibuſcunq; qua- 
tuor vel pluribus eorum ſub magno Sigillo dei. Domini 
Regis Angliæ ut prefertur confect.) poſtea ſcilt. ad Deli- 
berationem Gaolæ dci. Dni. Regis de Newgate tent. pro 
Com. Midd. pred. apud Fuſtice-Hall in le Old-Baily in 
Suburbiis Civitat. Lond. deo. die Mercuri ſcilt, ſeptimo 
die ejuſdem Menſis Decembris Anno Regni dci. Dui, 
Regis nunc decimo ſupradifio. coram Franciſeo Child, 
Mil. Majore Civitat. London. Georgio Treby, Mil. 
Capital. Juſtic. dei. Dni. Regis de Banco, Litileton 
Powis, Mil. uno Baronum Sccii. dei. Dni. Regis, Tho- 
ma Stampe, Mil. Edro. Clarke, Mil. Aldris. dee. Civi- 
tat. London. Salathiel Lovell, Mil. Servien. dei. Dni. 
Regis ad Legem ac Recordatore deæ. Civitatis London. 
& aliis Sociis ſuis Fuſtic. dei. Dni. Regis ad Gaolam 
dei. Dni. Regis de Newgate, pred. de Priſonar. in ea- 
dem exiſten. 2 aſſign. per manus ſuas pro- 
prias deliberaverunt hic in Cur, de Recordo in forma 
juris terminand. &c. Super quo poſtea ſcilt. ad deli- 
berationem Gaolæ dci. Dni. Regis de Newgate pred. die 
Veneris ſcilt. 13 die Fan. Anno Regni dci. Dni, Regis 
nunc decimo ſupraditto coram Franciſco Child, Mil. 
Majore Civitat. London. Edro. Ward, Mil. Capital. 
Baron. Sccii. dei. Dni, Regis Henrico Halſall, Mil. 
uno Baron. Sccii. dei. Dni. Regis Thoma Stamp, Mil. 
Edro. Clarke, Mil. Aris. dcæ. Civitat. London. Sa- 
lathiel Lovell, Mil. Servien. dci. Dni. Regis ad Legem 
ac Recordatore dict. Civitat. London. & aliis ſociis 
ſuis Fuſtic, dei. Dni. Regis ad Gaolam ipſius Dni. Regis 


de Newgate prædict. de Priſonar. in cadem exijten. 


deliberand. aſſign. vener. predict. Ricus. French, Roge- 
rus James & Georgius Dockwra, ſub Cuſtod. 
Willi. Goare, Militis, & Joſephi Smart, Mililis, vic. 
Com. pred, (in Cuſtod. cujus ex cauſa pred. in Gaolam 
de Newgate pred. preantea commiſſi fuer.) Ad Bar- 
ram hic duct. in propriis perſonis ſuis & ſtatim de 
Præmiſſis in Indiftamento pred, ſuperins ſpecificat. eis 
ſuperius ſeparatim impoſit. ſeparatim allocut. qualiter 

ſe velint inde acquietari iidem Ricus. French, Rogerus 
James & Georgius Dockwra, ſeparalim dicunt qa. ip- 
{i non ſunt inde eulpabiles nec aliquis eorum eſt inde cul= 
pabilis & inde de bono & malo ſeparatim. pon. ſe ſu- 

per priam,. &c. Jo. immediate ven. inde Fura. coram 
pre/at. Fuſtic. dei. Dni. Regis ult. noiat. hic, wy 
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Et qui nec, Sc. Ad recgn. Sc. Et Fur, Jure. ill. 


per prefat. Vic. ad hoc impanellat. ¶cilt.) Cbrus. Ked- 
nap, Thomas Moody, Thomas Dunck, Simo. Smith, 
Jobes. Smith, Michael Miles, Thomas Rowell, Natha- 


niel Ler, Jeſepbus Deveniſh, Henricus Bradbury, 


Willus. Giles & Fohes, Burgoyne, exacti vener. qui 
ad wveritat. de & ſuper præmiſſis pred. dicend. elef?i 
triati & jurati dicunt ſuper ſacrm. ſuum qd. pred. 
Ricus. French, Rogerus James & Gcorgius Dockwera, 
ſunt culbabiles, & quilibet eorum eſt culpabilis de Ho- 
micidio & Felonica Interfeftione præfat. Rici. Coote, 
in Indittamento pred. ſuperius nominat. Et gd. iidem 
Ricus. French, Rogerus James & Georgins Dockwra, 
tempore Felonia & Homicidii pred. per ipſos Ricum. 
French, Rogerum James & Georgium Dockwra, in 
forma pred. commiſſ. ſeu unquam poſtea non huer. nec 
aliquis corum huit. nec heut. nec aliquis eorum hel. 
aliqua bona ſeu catalla terras ſive tenementa ad no- 


ticiam Jur. pred. ſed, iidem Fur. ulterins dicunt 


fuper ſacrum. ſuum pred. qd. præd. Ricus. French, 
Kogerus James & Georgins Dockwra, nom ſunt culpa- 
biles nec eorum aliquis eſt culpabilis de Murdro 
pred. in Indiftamentopred.ſuperins ſpecificat.eis ſuperius 
leparatim impoit. prout iidem Ricus. French, Rogerus 
James & Georgius Dockwra pro ſeipſis ſuperius plitan- 
do. allegaver. nec ſeipſos ea occone. unquam retraxer, 
nec eorum aliquis ſe ea occone. unquam retraxit, Super 
quo viſis & per cur. hic intelleftis omnibus & ſin- 
gulis premiſſis Conſ. eſt per cur. Hic qd. pred. Ricus. 
French, Rogerus James & Georgius Dockwra, quoad 
Murdrum pred. in Indiftamento pred. ſuperius ſpec. eis 
ſuperius ſeparatim impoit. ſint quiet, Et eant & quili- 
bet eorum ſit quiet. & eat inde ſine die, &c, Et ſuper- 
inde ſtatim ſeparatim per cur. hic queſit. eſt de prefat. 
Rico. French, Rogero James & Georgio Doctwra, ſi quid 
pro 7 babeant vel diſcere ſciant vel aliquis eorum ali- 


quid pro ſe habeat vel diſcere ſciat quare cur. hic ad 


Judicium & Executionem de eis & eorum quolibet ſu- 
per Veredicto pred. quoad Homicidium & Felonicam 
Interfeftionem præfat. Rici. Coote, procedere non debet, 
qui ſeparatim dicunt qd. ipſi ſunt Clerici et quilibet 
eorum eſt Clericus et ſeparatim petunt Beneficium Cle- 
ricale eis & cuilibet eorum in hac parte allocari et ſu- 
per hoc (tradito eiſdem Rico. French, Rogero James & 
Georgio Dockwra ſeparatim per cur. hic Libro) iidem 
Ricus, French, Rogerus James & Georgius Dockwra, 
ſeparatim legunt ut Clerici & quilibet eorum legit ut 
Clericus ; ſed quia cur. dci. Dni. Regis hic & prefat. 
Juſtic. dci. Dm. Regis ult. noiat. de Fudicio ſuo de & ſu- 
per Premiſſis pred. quoad Homicidium pred, & Fe- 
lonicam Interfectionem prefat. Rici. Coote reddend. 
nondum adviſantur, 1deo dies inde dat. eſt præfat. Ri- 
co. French, Rogero James & Georgio Dockwra, in ſtatu 
quo nunc, Cc. uſq; prox. Gaole deliberationem dci. 
Dni. Regis de Newgate, pred. pro Com. Midd. pred. 
 tenend. de Judicio ſuo de & ſuper premiſſis illis aud. 
Sc. Eo qd. prefat. Fudic. dei. Dni. Regis ult. noiat. 
S cur. bic inde nondum, Ec. 1t : 


Lord High Steward. Is it your Lordſhips Plea- 
ſure that the Judges may be covered? 
Lords. Ay, ay. 


Then the Fudges put on their Caps. 


Clerk of the Crown. Serjeant at Arms, make 


Proclamation. | 

Serjeant at Arms. O yes, O yes, O yes, chief 
Governor of the Tower of London, bring forth 
the Body of Edward Earl of Warwick and Holland, 


your Priſoner, forthwith, on Pain and Peril will 


tall thereon. 


Bar by the Deputy-Governor of the Tower «<; 
London, having the Ax carried before him by the 
Gentleman Jayler, who ſtood with it at the Bar, 
on the right Hand of the Priſoner, turning the 
Edge from him; the Priſoner at his Approach 10 
the Bar making three Bows, one to his Grace the 


Lord High Steward, . the other to the Peers on 


each Hand; and his Grace and the Peers retury- 
ed the Salnte.] | | 


Lord High Steward. My Lord of Warwick, 
your Lordſhip is brought before this great Judi- 
cature, in order to your Trial. You ſtand indi- 


cted by the grand Inqueſt for the County of Mid. 


dleſex, as guilty of the Murder of one of the King's 
Subjects, for whoſe Blood Juſtice requires a ſtrict 


Inquiſition ſhould be made. 
Your Lordſhip is call'd to anſwer this Charge 


before the whole Body of the Houle of Peers aſ- 
ſembled in Parliament. It is a great Misfortune 
to be accuſed of ſo heinous an Offence, and it is 


an Addition to that Misfortune, to be brought to 


anſwer as a Criminal before ſuch an Aſſembly, in 
Defence of your Eſtate, your Life, and Honour, 
But it ought to be a Support to your Mind, ſuffi- 
cient to keep you from ſinking under the Weight 
of ſuch an Accuſation, that you are to be try'd 
before ſo noble, diſcerning, and equal Judges, that 
nothing but your own Guilt can hurt you. No 
Evidence will be received, but what is warranted 
by Law; no Weight will be laid upon the Evi- 
dence, but what is agreeable to Juſticez no Ad- 
vantage will be taken of your Lordſhip's little Ex- 


erience in Proceedings of this Nature; nor will 


it turn to your Prejudice, that you have not the 
Aſſiſtance of Counſel in your Defence, as to the 
Fact, (which cannot be allowed by Law) and their 
Lordſhips have already aſſigned you Counſel, if 
any Matters of Law ſhould ariſe. 


Your Lordſhip, throughout your whole Trial, 


may aſſuredly promiſe your ſelf, to find all the 
Candor and Compaſſion which is conſiſtent with 
impartial Juſtice ; beyond that nothing is to be 
expected: Their Lordſhips can never ſo far for- 
get themſelves, as to depart from what is right, 


and to draw the Guilt of Blood upon their own 
Heads; bur if your Lordſhip is innocent you are 


ſafe. 
My Lord, It will be requiſite for you to recol- 
lect your ſelf upon this Occaſion, in the beſt Man- 


ner you can. You ought to hear with Temper, 


what the King's Counſel have to ſay, without in- 
terrupting them, and to hearken carefully to the 
Witneſſes produced againſt you, that you may 
be ready to croſs examine them if you find Cauſe, 
and to make your Obſervations upon the Evidence 
when the proper Time comes for your Lordſhip 
to make your Defence; of which I will not fail 
to give you Notice; and when that Time does 


come, your Lordſhip may be aſſured, your ſelf 


and your Witneſſes will be heard with great Pa- 
tience and Attention; and when my Lords have 
heard and conſidered the whole Matter, the Judg- 
ment will unqueſtionably be according to the Rules 
of Juſtice, and ſuch as will become the Honour of 
this high Court. | 

Read the Indictment to my Lord. 

Earl of /arwick. My Lord, I beg I may have 
the Uſe of Pen, Ink, and Paper. | 

Lord High Steward. Will your Lordſhips pleaſe 


to allow my Lord Warwick Pen, Ink, and Paper? 
| | Lords, 


[Then the Earl of Warwick was brought to 1. 


0 e * - n 
7 3 ©2508] " „ * 
Ce AS IO SY IR EE IF Nr 8 
SIS? * c 
e N S SIS Ding 


77 


1699. 
Lords. Ay, ay. 5 
Loi High Tr, Carry Pen, Ink, and Pa- 

per to my Lord. (Which was done by the Clerk.) 

' Lord High Steward, My Lord, your Lordſhip 

vill do well to give Attention while the Indictment 


s read to you. Read it to my Lord in Engliſb. 


Our Lordſhip ſtands indicted by the 


Clerk ot the 
| Name of Edward Earl of War- 


Crown. 


| wick and Holland, late of the Pariſh of St. Martin in 


the Fields in the County of Middleſex for that your 
Lordſhip, together with Charles Lord Mohun, Baron 
Mohun of Oakehampton ia the County of Devon, 
ate of the Pariſh aforeſaid in the County of Middleſex 
aforeſaid, Richard French, late of the Pariſh afore- 
ſaid in the County of Middleſex aforeſaid, Gent. Roger 
James, of the Pariſh aforeſaid in the County of Mid- 
dleſex aforeſaid, Gent. and George Dockwra, late of 
the Pariſh aforeſaid in the County of Middleſex afore- 


faid, Gent. not having the Fear of God before your 


Eyes, but being moved and ſeduced by the Inſtigation of 
the Devil, the 3oth Day of October, in the tenth Year 
of the Reign of our ſovereign Lord William the Third, 
by the Grace of God King of England, Scotland, 
France, and Ireland, Defender of the Faith, &c. 
<vith Force and Arms, &c. at the Pariſh aforeſaid in 
the County of Middleſex aforeſaid, in and upon one 
Richard Coote, E/; in the Peace of God, and of our 


ſaid ſovereign Lord the King, then and there being, Fe- 
loniouſly, Voluntarily, and of your Malice afore-thought, 
lid make an Aſſault , and that your Lordſhip, the ſaid 
Edward Earl of Warwick and Holland, with a cer- 


zain Sword made of Iron and Steel of the Value of five 
Shillings, which you the ſaid Edward Earl of War- 
wick and Holland, in your right Hand then and there 


had and held drawn, the aforeſaid Richard Coote, in 


and upon the left Part of the Breaſt of him the ſaid 
Richard Coote, near the Collar Bone of him the ſaid 
Richard Coote, then and there Feloniouſly, Volunta- 
rily, and of your Malice afore-thought, did ſtrike, ſtab, 
and thruſt in, giving to the ſaid Richard Coote, then 


and there with the Sword drawn aforeſaid, in and upon 


the left Part of the Breaſt of him the ſaid Richatd 
Coote, near the Collar Bone of him the ſaid Richard 
Coote, one mortal Wound of the Breadth of half an 
Inch, and of the Depth of five Inches, of which ſaid 


mortal Wound the aforeſaid Richard Coote then and 


there injtantly died: And that the aforeſaid Charles 
Lord Mohun, Richard French, Roger James, and 
George Dockwra, then and there Feloniouſiy, Vo- 
luntarily, and of their Malice aforc-thought, were 
preſent, aiding, abetting, comforting, aſſiſting, and 
maintaining you the ſaid Edward Earl of Warwick 
and Holland, the ſaid Richard Coote, in Manner 
and Form aforeſaid, Feloniouſly, Wilfully, and of your 
Malice afore-thought, to kill and murder; and ſo you 
the ſaid Edward Earl of Warwick and Holland; 
and the ſaid Charles Lord Mohun, Richard French, 
Roger James, and George Dockwra, the aforeſaid 
Richard Coote, in Manner and Form aforeſaid, Fe- 
lomouſly, Voluntarily, and of your Malice afore- 
thought, did kill and murder, againſt the Peace of 
our ſovereign Lord the King, that now is, His Crown 
and Dignity, &c. | 


How ſay you, Edward Earl of Warwick and Hol- 
land, are you guilty of this Felony and Murder 
whereof you ſtand indicted, or nor guilty ? 

Earl of Varwick. Not guilty, | 

Clerk of the Crown, Culprit, How will your 
Lordſhip be tried? | 

Earl of Warwick, By God, and my Peers, 
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Clerk of the Crown, God ſend your Lordſhip 


a good Deliverance, 


Then at the Motion of ſome F.ords who ſatc towar as 
the upper End of the Houſe, and by Reajon of the 
Diſtance could not diſtinfly hear the Clerk, the 
Indifment was read again, the Clere ſtanding 
near the upper End of the Houte. 


C. of the Crown. 
Yes. | 

Serjeant at Arms, O Yes, O Yes, O Yes, It 
any one will give Evidence on behalf of our Sove- 
reign Lord the King, againſt Edward Earl of War- 
wick and Holland, of the Felony and Murder where- 
of he ſtands indicted, let them come forth, and 
they ſhall be heard; for now he ſtands at the Bar 
upon his Deliverance. 

L. H. St. Will your Lordſhips give me leave 
to go down to the Wooll- pack, that J may hear the 
better. 

Lords. 


Serjeant at Arms, make an O 


Ay, ay. 


Then his Grace removed lo the Mool pack, and deli- 
vered the White Staff to be held by the Gentleman 
Uber of the Black Rod, who 42 the whole 
Trial always received and delivered back the 


White Staff upon bis Knees. : 


L. H. St. Mr. Attorney, are you ready to 
proceed? | | 
Mr. Att. Gen. Yes, my Lord. 

L. H. Si. Then begin, Sir. 

Mr. Serj. Wright, May it pleaſe 
your Lordſhips. | | . 

L. H. St. Pray, Mr. Serjeant, raiſe your Voice 


* tir Thomas 
Trevor. 


as much as poſſible you can, that my Lords to- 
wards the upper End of the Houſe may hear. 


Mr. Serj. Wright. May it pleaſe your Lordſhips, 
this noble Lord Edward Earl of Warwick and Hol- 
land, the Priſoner at the Bar, ſtands indicted for 
the felonious Killing and Murder of one Kichard 
Coote, Eſq; and the Indictment ſets forth, That 
upon the zoth Day of October, in the tenth Year of 
his Majeſty's Reign, at the Pariſh of St. Martin 
in the Fields, in the County of Middleſex, the Pri- 
ſoner at the Bar, the Earl of Yarwick, together 
with Charles Lord Mohun Baron of Oatehampton, 
Richard French, Roger James, and George Dockwra, 
Gent. Feloniouſly, Voluntarily, and of their Ma- 
lice afore-thought, did make an Aſſault upon the 
ſaid Richard Coote, in the Indictment named; and 
the Indictment chargeth, that the Earl of Mar- 
wick, at the ſame Time and Place, with a Sword, 
Felonjoufly, Voluntarily, and of his Malice afore- 
thought, did give unto the ſaid Richard Coole, in 
or upon the left Part of the Breaſt of him the 
ſaid Richard Coote, near his Collar Bone, one mor- 
tal Wound of the Breadth of half an Inch, and of 
the Depth of five Inches, of which ſaid Wound 


the ſaid Richard Coote then and there inſtantly died; 


and the Indictment further charges, that the ſaid 
Charles Lord Mobun, Richard French, Roger 
James, and George Dockwra, the Earl of Warwick, 
to commit the Felony and Murder aforeſaid, were 
then and there aiding, aſſiſting; comforting, 
and abetting; and fo the Jurors charge, that he 
the ſaid Edward Earl of Warwick and Holland, 
Charles Lord Mobun, Richard French, Roger Fames, 
and Georg? Dockwra, the ſaid Richard Coole, Felo- 
nioufly, Voluntarily; and of their Malice afore- 
thought, at the Parith aforeſaid, in the County 

| | aforeſaid, 
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aforeſaid, did kill and murder, againſt the Peace of 
our ſovereign Lord the King, his Crown and Dignity. 
To this Indictment this noble Lord the Priſoner at 
the Bar, Edward Earl of Warwick and Holland, has 
pleaded not guilty, and for his Trial hath put 
himſelf upon my noble Lords his Peers here pre- 
ſent : We ſhall call our Evidence, and if we prove 
this Fact for the King, we do not doubt but your 
Lordſhips will give ſuch Judgment for the ſame 
as ſhall be juſt. | . 
Mr. A. Gen. May it pleaſe your Lordſhips, 
I am of Counſel in this Cauſe for the King againſt 
this noble Lord Edward Earl of Warwick and Hol- 
land, the Priſoner at the Bar, who ſtands indi- 
cted by the grand Jury of the County of Middleſex, 
has been arraigned, and is now to be tried betore 
your Lordſhips for the felonious killing and mur- 
dering of Mr. Coote, in the Indictment named; 
the Evidence to make good this Charge againſt 
this noble Lord, it comes to my turn to open to 
your Lordſhips. | | 
My Lords, the Caſe, as to the Fact, according 
to my Inſtructions, is this: Upon Saturday the 
29th of October laſt, at Night, my Lord of War- 


wick, my Lord Mobun, Mr. French, Mr. Dockwra, 


and Mr. Coote, the unfortunate Gentleman who 
was killed, met together at one Locłet's, who kept 
the Greyhound Tavern in the Strand, and there they 
ſtayed till it was very late; about twelve of the 
Clock at Night, or thereabouts, a Meſſenger was 
ſent by the Company to fetch another Gentleman, 
Mr. James; and Mr. James coming to them, in 
what Condition your Lordſhips will be told by the 
Witneſſes; about one of the Clock in the Morn- 
ing, on Sunday the 3oth of October, they all came 
down out of the Room where they had been ſo 
late, to the Bar of the Houſe, and there, as the 
Witneſſes will tell your Lordſhips, Swords were 
drawn, and Chairs were called for, and two Chairs 
which were neareſt at hand came, and two of the 
Company went into thoſe Chairs; who they 
were, and what paſt at that Time, the Witneſſes 
will tell your Lordſhips; thoſe that got in- 
to thoſe Chairs came out again, and more Chairs 
were called for. But I muſt acquaint your 
Lordſhips, that my Lord Mobun, when the two 
Gentlemen that went into the Chairs ordered the 
Chairmen to take them up, and carry them away, 
ſpoke to them to ſtop and go no further, for there 
ſhould be no quarrelling that Night, and that he 
would ſend for the Guards and ſecure them ; and 
after this they came out of the Chairs again; it 
will appear there were Swords drawn amongſt all 
of them, and ſome Wounds given: More Chairs 
being called for, and brought, this noble Lord 
that is here at the Bar, my Lord of Maric, my 
Lord Mohun, and the other four Gentlemen, went 
all into the Chairs, and gave the Chairmen Dire- 
ctions whither they ſhould carry them, at leaſtwiſe 
the Foremoſt had Directions given them, and the 


reſt were to follow them; it was a very dark Night, 


bur at laſt they came all to Leiceſter Square; and 
they were ſet down a little on this Side the 'Rails 
of the Square, and when the Chairmen had ſet 
them down they went away; but immediately 
ſome of them heard my Lord of Warwick calling for 
a Chair again, who came towards the Rails, and 
there they found two of the Gentlemen that had 
been carried in ſome of the other Chairs, holding 


up Mr. Coote between them, and would have had 


the Chairmen carried him away to a Surgeon's, 
but they found he was dying, and ſo would not 


meddle with him; afterwards my Lord of War- 
wick and Mr. French were carried by two of the 
Chairs to Mr. Amy*s, the Surgeon at the Bagnio in 
Long- Acre, where Mr. French being wounded, was 
taken care of particularly by the Recommendation 
of my Lord of Warwick, and the Maſter of the 
Houſe: was called up, it being very late. Mr. 
Coote's Sword was brought to that Place, but by 
whom it was brought we cannot exactly ſay. While 
my Lord of /arwick and Capt. French were there, 
and my Lord of J/arwick had given Orders for the 
denying of himſelf, and forbid the opening of the 
Door; there came the other two Gentlemen, 
Mr. James and Mr. Dockwra, and upon their 
knocking at the Door they were let in by my 
Lord's Order, after he had diſcovered who they 
were, looking through the Wicket. Mr James 
had his Sword drawn, but it was broken. My 
Lord of Warwick's Hand was ſlightly wounded, 
and his Sword bloody up to the Hilt when he came 
in, as will be proved by the Teſtimony of the Ser- 
vants in the Houſe. There was a Diſcourſe be- 
tween my Lord, Mr. James, and Mr. Docłcra, 
about going into the Country; but before they 
went, the Swords were all called for to be brought 
to them, and upon Enquiry, there was no Blood 
found upon Mr. French's Sword, but a great deal 
upon my Lord of Warwick's, of which great no- 
tice was taken at that Time. Mr. Coote, who was 
killed, had received one Wound in the left Side 
of his Breaſt, half an Inch wide, and five deep, 
near the Collar Bone; he had likewiſe another 
Wound upon the left Side of his Body; both which 
your Lordſhips will hear, in the Judgment of the 
Surgeon, were mortal Wounds, and the Evidence 
will declare the Nature of them. | 

My Lords, the Evidence does chiefly conſiſt of, 
and depend on Circumſtances, the Fact being done 
in the Night, and none but the Parties concerned 
being preſent at it; we ſhall Jay the Evidence be- 
fore your Lordſhips, as it is, for your Judgmenr, 
and call what Witneſſes we have on behalf of the 
King, againſt this noble Peer the Priſoner at the 
Bar, and take up your Lordſhips Time no further 
in opening; and we ſhall begin with Samuel Caw- 
thorne; he is a Drawer at the Tavern where thoſe 
Lords and Gentlemen were together, and he'll 
give you an Account of the Time they came there, 
how long they ſtaid, what happen'd in the Houſe 
during their being there, and what Time they 
went away. | | | | 

L. H. St. Give him his Oath. (7/bich the Clerk did.) 

Mr. Att. Gen. My Lords, I doubt the Witneſs 
is ſo far off, that it will be difficult for him to hear 
the Queſtions that we are to aſk him, unleſs we 
could have him nearer to us. | 

L. H. St. Mr. Attorney, My Lords ſeem to be 
of Opinion, that it will be more for your Advan- 
tage and theirs, that the Witneſſes ſtand at the 
Diſtance they do; which will oblige you to raiſe 
your Voice ſo loud, that they may hear the Wit- 
neſſes and you too. | | 

Mr, Ait. Gen. Is your Name Samuel Cawthorne ? 

Cawthorne, Yes, my Lord. 

Mr. Att. Gen. Where do you live? 

Cawthorne. With Mr. Locket at Charing-Croſs, 

Mr. Att. Gen. Did you live with him at the 
Greyhound Tavern in the Strand the latter End of 
October laſt ? | 5 bp 

Cawthorne, Yes, I did. 

Mr. Alt. Gen. Well, pray will you acquaint my 
Lords with the Time when my Lord of Yarwick, 
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my Lord Mohun and Mr. Coote were at that Houle, 
how long they ſtayed, what happen'd while they 
were there, and when they went away? | 
Cawthorne. It was Saturday Night the 29th of 


Zober laſt. | 
we Att Gen. Pray tell my Lords the whole of 


your Knowledge in the Matter. : 

Cawthorne. There came my Lord of Warcoicł, 
my Lord Mobun, Capt. Coote, Capt. French, and 
Capt. Dockwra, the 29th of October laſt, in the 
Evening to my Maſter's Houſe at the Grey-bound 


Tavern in the Strand. 
Mr. Att. Gen. How long were they there, and 


what Time of Night came they in? 


Cawthorne. About eight a Clock at Night, 
my Lord Warwick, my Lord Mohnn, Capt. French, 
and Capt. Coole, came in. 

Mr. Att. Gen. What Day do you ſay it was? 

Cawthorne. Saturday the nine and twentieth Day 


of OXober laſt. 


Mr. Att. Gen. How long did they continue 
there ? 
Cawthorne, It was between one and two the 


next Morning before they went away. 
Mr. Aut. Gen, Was any Body ſent for to come 


to them there? 
Cauuborne. Yes, Mr. James. 
Mr. Atti. Gen. What Time was that? 


Catotborne. About twelve of the Clock. 
Mr. Att. Gen. Did he ſtay with them till they 


went away? 

Cawthorne. Yes. : 

Mr. Au. Gen. What did you obſerve paſt in 
the Company while they were there ? 

Cawthorne, I did not obſerve any Thing of 
Quarrel, not ſo much as an angry Word amongſt 
them, till they came down to the Bar and were 
going away; when they came down to the Bar 
they order*d me to call them Chairs, or Coaches, 
and there were no Coaches to be had, and ſo [ 
went for Chairs, and two Chairs came; for the 
Porter that went to call the Coaches was a great 
while before he came back; and as I ſaid, I going 
for Chairs, there came two, but that they ſaid was 
not enough ; ſo more Chairs were called for, and 
at length there were more Chairs gotten; in the 
firſt three Chairs, my Lord of Marwich, my Lord 
Mohun, and Capt. Coote went away in; and my 
Lord Warwick and my Lord Mohan bid the Chair- 
men carry them home. | 

Mr. Att. Gen. Were there then any other 


* Chairs at the Door ? 


Cawthorne. There were two more Chairs at the 
Door, and another was called for. 
Mr. Att, Gen, Did you hear any Directions gi- 


ven where they ſhould carry them ? 


Cawthorne, My Lord Warwick, and my Lord 
Mohbun bid them carry them home. | 

Mr. Att. Gen. Did you hear my Lord Warwick 
or my Lord Mobun particularly, and which, ſay 
whither they would be carried ? 

Cawthorne. I did hear my Lord Mobun ſay 
Capt. Coote ſhould go and lie with him, or he 
would go and lie with Capt. Coote that Night, for 
there ſhould be no quarrelling. | 

Mr. Ai. Gen. Did they upon that go away? 

Catothorne. Mr. French and Mr. Coote were in 
Chairs before my Lord Mobun or my Lord War- 
wick, or any of the reſt. 5 

Mr. Att. Gen. What then happen'd upon their 
going into the Chairs? | 

Cawthorne. My Lord Mohun came out to them 
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and ſwore there ſhould be no Quarrel that Night; 
but he would fend for the Guards and ſeture 
them. | | | 

Mr. Att. Gen. What happen'd then? : 

Cawthorne, Upon that, both of them came out 
of their Chairs and cameinto the Houſe, and there 
they came to the Bar, three of them in the Paſ- 
ſage by the Bar, and three of them behind that 
Paſſage. 

Mr. Att. Gen. Pray will you tell what did really 
paſs throughout the whole Tranſaction? What was 
done after they came in again into the Houſe, _ 
Catothorne. After that, I was bid to call for ſix 
Chairs, if I could get no Coaches, and fo 1 did, 
and when I had brought what Chairs I could get, 
and returned to the Bar, I heard the Swords claſh ; 
when the Swords were drawn, I cannot ſay, nor 
by whom, it might be by all the ſix, for ought I 
know, becauſe I was in the Street to call the Chairs, 
and when I came back to the Houſe, I was in hopes 
all had been quieted, for their Swords were put- 
ting up: And when they went away in the Chairs, 
I did hope they went away friendly. | 

Mr. Att. Gen. Pray how did they go away, 
who went together ? 

Cawthorne. My Lord of /arwick, my Lord Mo- 
hun, and Capt. Coote went in the firſt three Chairs, 
them three together, and bid the Chair-men go 
home ; the ſixth Chair was not then come. 

Mr. Att. Gen, When that Chair came, pray what 
Directions were given to it? | 

Cawthorne. I did not hear them give the Chair- 
men any Directions at all. . 

Mr. Att. Gen. Do you know any Thing more 
that was done after this Time ? 

Cawthorne, No my Lord, not after they went 
away; after I return'd with the Chairs, it was in 
two Minutes Time that they went away. 

Mr. Att. Gen. My Lords, I ſuppoſe he knows 
no more of the Matter. | 

L. H. St. Will you then aſk him no more 
Queſtions, Mr. Attorney ? 

Mr. Att. Gen. No, my Lords, unleſs this noble 
Lord ſhall aſk him any Queſtions, upon which we 
ſhall have Occaſion to examine him. 

L. H. St. My Lord, has your Lordſhip any 
Queſtions to aſk this Witneſs? For now is your 
Time, the King's Counſel having done examin- 
ing him. - 

E. of War. IT deſire to aſk him whether I did not 
bid the Chair-men go home? 

L. H. St. If your Lordſhip pleaſe to propoſe 
your Queſtion to me, I will require an Anſwer to 
it from the Witneſs, and it will be the better 
heard by my Lords. 

Earl of Warwick, My Lord, I deſire to know 
of this Man, whether when I went away in the 
Chair from his Maſter's Houſe, I did not bid the 
Chair-men go home. 

L. H. St. Witneſs, You hear my Lord's 
Queſtion, What ſay you to it? 

Cawthorne. Les: My Lord of Warwick did 
bid the Chair-men go home. | 

E. of Warwick. My Lord, I have another Que- 
ſtion toaſk him, Whether he knows of any Quar- 
rel there was between me and Mr. Coote at that 
Time, or any other Time, becauſe we both uſed 
to frequent that Houſe. | 

Cacotborne. No, my Lords, I never heard any 


angry Words between my Lord Warwick and Mr. 


Coote in my Life, 
U Tes 
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[Then the Lords towards the upper End of the Houſe 
complaining that they did not hear his Grace, the 
Lord bigb Steward was pleaſed to repeat the 
Queſtion thus ;] 


L. H. St. Wher my Lord of Warwick bid the 
Chairmen go home, or at any other Time, did 
you obſerve that there had been any Quarrel be- 
tween his Lordſhip and Mr. Coote * 

E. of Warwick, My Lord, I deſire he may be 
a%ed, fince we both uſed that Houſe, Whether 
that Night when] went away, or before or after, 
I had any Quarrel with Mr, Coote? 

L. II. St. The Queſtion my Lord deſires you 
that are the Witneſs to anſwer, is, Whether you 
did hear any quarrelling or angry Words to paſs 
between my Lord Warwick and Mr. Coole that 
Night before or after they came down, or when 
they went away, or at any other Time? 

Cawthorne, No, my Lord, I never heard any 
angry Words paſs between them then, nor ever 
at any Time before in all my Lite, but I always 
looked upon them to be very good Friends. 

E. of Warwick, I deſire he may be aſked, 
Whether Mr. Cote did not come to that Houle in 
my Company, and whether he did not frequently 
come to that Houle ? NE 

Cawthorne. Yes, they uſed to be there every Day 
almoſt, and they came that Night together in 
Company. 

E. of //arwick. I deſire he may be aſked, Whe- 
ther ] have not been frequently in his Company 
there ? | | 

Cawthorne, Yes, I ſay very frequently, every 


Day almoſt, ſomerimes twice a Day. 


L. H. St. Would your Lordſhip aſk him any 


other Queſtion ? 


E. of Warwick, My Lord, I defire he may be 
aſked this Queſtion, Whether he knows of any 
particular Kindneſs between Mr. Coote and me? 
I. H. St. Do you know of any particular 
Kindneſs between my Lord Warwick and Mr.Coote, 
the Gentleman that was killed ? 

Cawthorne, Yes, my Lord, there was always 
a great Kindneſs between them as I obſerved, it 
ever was ſo, and I never heard any angry Words 
paſs between them, but they were very good 
Friends conſtantly ; I waited upon them generally 


when they were at my Maſter's Houle, which 
Mr. Coote before they went out of the Houle ? 


was every Day almoſt. 5 

E. of Warwick. I deſire to know of this Wit- 
neſs, Whether he does not remember, or can 
name ſome particular Kindneſſes that paſſed be- 
tween Mr. Coote and me? | | 

L. H. St. Can you ſpecify any particular In- 
ſtances of Kindneſs that paſſed between my Lord 
IVarwick and Mr. Coote? | | 

Catothorne. Yes, my Lord of Warwick uſed 
generally to pay the Reckoning for Mr. Coote, and 
he did fo at this Time. | | 

E. of Warwick, My Lord, I defire he may 
be aſked, between whom he apprehended the 

uarrel to be at this Time. 

L. II. St. Youlay, Friend, there were Swords 
drawn, and a Quarrelling at the Bar; Can you 


tell between whom the Quarrel was? 
Catolborne. My Lord Warwick, my L.ord Ho- 


hun, and Capt. Coote, were all on one Side, and 
the other three were on the other Side. | 
F. of Warwick, Who were the two Perſons that 


it was apprehended the Quarrel was between? 1 


deſire he may be aſked. 


2 


L. H. St. Youſay, there were three on the one 
Side, and three on the other ; pray, between whon 
did you apprehend the Quarrel to be ? 

Cawthorne. I believe the Quarrel was between 
Mr. Coote, and Mr. French. | 

E. of Warwick. My Lord, Ideſire to know of 


this Witneſs, what Words he heard Mr, oote ſay, 


after he and Mr. French returned into the Houſe 
and came out of the Chairs. 5 

L. H. St. What do you ſay to the Queſtion 
my Lord propoſes? 

Cawthorne. heard Mr. Coote ſay, He would laugh 
when he pleaſed, and he would frown when he 
pleaſed, God damn him. 

E. of Varcoick. My Lord, I deſire to know 
who he thinks thoſe Words were addreſſed to. 

L. H. S“. To whom did Mr. Coote ſpeak theſe 
Words ? | | 

Catwthorne, Whether he ſpoke them particular- 
ly to Mr. French, or to the other two Gentlemen 
who were on the other Side of the Bar, I cannot 
directly tell. 

E. of Warwick, Ideſire to know of him, Whe- 
ther Mr. Coote was not one of the three that was on 
the outſide of the Bar? | | 

Cawthorne. Yes, my Lord of //arwick, my Lord 
Mobun, and Capt. Coote, were of the outſide of the 
Bar. 

E. of Warwick. Was Capt. Coole with me in the 
beginning of the Night at that Houſe ? 

Cawthorne. Yes, he came at the beginning of 


the Night with my Lord of Warwick. 
E. of Peterb. My Lords, I deſire to aſk this Wit- 


nels one Queſtion. 
L. H. St. I think it is proper, my Lords, in 


Point of Method, to let both Sides have done be- 


fore any Queſtions be aſked by any of my noble 


Lords. 


E. of Peterb. I did apprehend my Lord of Mar- 


dick had done. 


L. H. St. No, my Lord, not as yet? pray, my 
Lord Warwick, what other Queſtions has your 


Lordſhip to aſk of this Witneſs ? 


E. of Warwick, My Lord, I defire he may be 
aſked particularly this Queſtion, Whether he per- 
ceived any Quarrel particularly between me and 
Capt. Coote when we went out of the Houſe ? 

L. H. St. You hear the Queſtion, Did you per- 
ceive any Quarrel between my Lord Warwick and 


Cawthorne, No, I did not, nor ever ſaw any 
Quarrel between them in my Life. 

E. of Warwick. I defire to know who paid the 
Reckoning that Night ? 

Cawthorne, The Reckoning was called for be- 
fore I came in to take it; and tho' I think my 
Lord of Yarwick paid for Mr. Coote, yet I cannot 
ſo directly tell, becauſe it was collected before 1 
came into the Room to receive it. | 

L. H. St. My Lord, have you any Thing more 
to alk this Witneſs ? | 


E. of Warwick, No, my Lord, at preſent, that 


I think of. | | | 

L. H. St. My Lord Peterborough, your Lord- 
ſhip deſired to aſk a Queſtion, will you pleaſe to 
propoſe it now ? | 

E. of Peterb. My Lord, this Witneſs ſeems to 
take notice of two Sides, who were on the one 
Side, and who were on the other, and that Mr. 
Coote and my Lord of Warwick were on one Side; 
I deſire to know one Thing of him, what reaſon 
he had to apprehend that they two were of a _ e 
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L. H. Sl. Friend, you hear that noble Lord's 
Queſtion; you ſeem to ſay, there were three and 
three of a S de. What reaſon had you to appre- 
hend, that my Lord Warwick and Mr. Coole were 
of one Side? You muſt explain to my Lords how 

ou come to make that Judgment, what Reaſon 
you had to think ſo. | 

Catothorne. They three, my Lord Mobun, my 
Lord Warwick, and Mr. Coote, were on the one 
Side of the Bar; and Capt. James, Capt. French, 
and Capt. Dockwra, were on the other Side of the 
Bar. IQ | 

L. H. St. So you faid before; but the Queſtion 
which my noble Lord deſires to be ſatisfied in, is 
this, How you come to ſpeak as if there was 4 
Quarrel between three and three ? What Reaſon 
had you to think, that three were on one Side, 
and three on the other ? 

Cacotborne. Their Swords were all drawn, and 
they ſtood three on one Side of the Bar, and three 
on the other, 8 

E. of Rocheſter. My Lords, I deſire to aſk this 
Witneſs one Queſtion ; I think he told your Lord- 
ſhips at firſt, that he did not perceive any angry 
Words among them ; afterwards he comes to talk 
of Swords drawn amongſt them all, three on the 
outſide, and three on the inſide of the Bar ; I de- 
fire to know what was the Occaſion of thoſe 
Swords being drawn on the one Side or the 
other ? PD 

Catothorne. Whatſoever Quarrel there was, was 
amongſt themſelves above Stairs, and I know no 
angry Words that paſſed between them when they 


came down to the Bar. 


L. H. St. See what you ſay? How conſiſtent 
one Part of it is with another ! You faid at firſt, 
you did not hear of any angry Words that paſſed 
between them, and yet you ſay, all their Swords 
were drawn,. and three were on the one Side and 
three on the other : And when you were examined 


upon the Motion of that noble Lord, what you 


meant by three on the one Side, and three on the 
other, you ſaid, my Lord Mobun, my Lord War- 
wick, and Mr. Coote, were on the one Side; Mr. 
James, Mr. French, and Mr. Dockwra, were on 
the other Side: How could there be two Sides, 
unleſs there was a Quarre] ? | 

Cawthorne. I ſaid, I did not hear any angry 
Words paſs between them before they came to 
the Bar; or while they were above Stairs; but there 
were three on the one Side of the Bar, and three 


on the other. 


L. H. Si. But you have not given a ſatisfactory 
Anſwer to that Queſtion which the noble Lord, 
my Lord Peterborough, aſked you, What Reaſon 
you had to apprehend, that the noble Lord, the 
Priſoner at the Bar, and Capt. Coote were of a 
Side ? | = 

Cawthorne, My Lord Mobun came to the Chair 
ſide, when Capt. Coote and Capt. French were got 
into the two firſt Chairs, „ told Capt. Coote, 
that there ſhould be no Quarrel that Night, but 
that they three, my Lord Yarwick, my Lord AM. 
bun, and he, ſhould go home together; and I took 
them three to be of a Side, becauſe they were on 
the outſide of the Bar together, and when they all 


Vent away, their three Chairs went away firſt, all 


three together. 


L. H. St. Is that all the Reaſon you can give 


why you ſay, they were three and three of a 
Side ? . 


Cawthorne. Yes, my Lo d, I did apf 1 
2 Y LOT apprehend it ſo, 
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Mr. Att. Gen. If my noble Lords have done 
with their Queſtions, I defire to aſk this Witneſs 
another Queſtion; my Lords, I think this Perſon 
ſays, Thar there was a Quarrel at the Bar of the 
Houfe, and Swords drawn, and as he apprehended, 
three were on the one Side, and 1 on the 
other; but if I take him right, I do not fee that 
he has given your Lordſhips any Manner of Satis- 
faction, what Reaſon he had to apprehend there 
were three and three of a Side, or, which will be 
very material in this Caſe, if your Lordſhips can 
get to the Knowledge of it, which three were on 
the one Side, and which three were on the other; 
or indeed, whether there were three and three of a 
Side, as your Lordſhips will have reaſon by and by 
to enquire a little further into that Matter. My 
Lords, I deſire he may be aſked this plain Queſti- 
on, What Words or other Paſſages he did per- 
ceive, that made him apprehend there was a 


Quarrel between them, and they were three and 


three of a Side? | | 

Cawthorne. I apprehended it from the Words 
that Mr. Coote ſaid, That he would laugh when he 
pleaſed, and frown when he pleaſed. 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
be aſked, Who thoſe Words were ſpoke to, and 
who they were applied to? 

Cawthorne, They were ſpoke to Mr. James, 
Mr. French, and Mr. Dockwra, who were within 
ſide of the Bar. | 

Mr. Att. Gen. Did he apply thoſe Words to all 
thoſe particular Perſons ? 

Cawthorne, Yes, as I thought, for they three 
were within the Bar; my Lord Warwick, my Lord 
Mohun, and Mr. Coote, were without the Bar. 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
be aſked this Queſtion, Was that before the Swords 
were drawn, or afterwards? ; 

Cawthorne. It was before. 

Mr. Att. Gen. Then I deſire he may be aſked, 
Whether the Swords were drawn upon thoſe 
Words ? 

Cawthorne, No, my Lord, the Time of draw- 
ing the Swords was when J went out to call Chairs 
and Coaches; and I know not who drew the Swords 
firſt, or when they were drawn ; but when I came 
back I found them all drawn, and I heard them 
claſhing. | 

Mr. Att. Gen. Upon the Oath you have taken, 
Was thoſe Words that you ſpeak of Mr. Coote's, 
That he would laugh when he pleaſed, and frown 
when he pleaſed, before the Swords were drawn, 
or after the Swords were drawn ? 

Cawthorne. Before the Swords were drawn; for 
I did not ſee the Swords drawn till I came back. 

L. H. St. Does either Side deſire to aſk this 
Witneſs any Queſtions; if not, then you may 
withdraw, and you may proceed, Mr. Attorney, 
to examine ſome other Witneſs. 

Lord Wharton. My Lord, there was a Queſtion 
aſked at the Bar about the Hindring of the Quar- 
rel, and my Lord Mohun's Deſire to part them, 
and make them Friends; I deſire the Witneſs, 
before he goes away, may be aſked what he knows 
of that Matter. | 

L. H. St. It has been obſerved by my Lord, that 
you faid, when they came down to the Bar, and 
the Quarrel happened, ſome Body would have 
prevented it; pray repeat that Matter again, 
Did you obſerve any of the Company were diſ- 
r to take up the Quarrel, and make them 


riends, and who they were? _ 
U 2 Caw- 
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Cawthorne. My Lord Mohun and my Lord War- 
wick ſaid they would ſend for a File of Mutque- 
teers, and my Lord Mobun did all he could to quiet 
and pacify them till the Quarrel was over; and 
my Lord Mobun particularly had his Finger 


prick'd with endeavouring to croſs their Swords, 


and keeping them from fighting; which was all he 
got by it. 

L. H. &. Do you know that of your own Know- 
ledge ? 

Catothorne. His Hand was bloody, and he ſaid 
ſo at the Bar; but J was juſt coming in again 
when J heard him ſay ſo; but I cannot ſay that 
I ſaw him hurt, for ] was without the Houſe at the 
Time when that was done, | | 

Lord Godolphin. My Lords, I deſire to aſk this 
Witneſs one Queſtion ; 1 obſerve he has told my 
Lords, there was not an angry Word paſs'd be- 
tween them before they came down to the Bar; I 
would fain aſk him this Queſtion, Whether he 
was in the Room all the Time till they did come 
down to the Bar? | 

Cawthorne. I received the Reckoning juſt before 
they came down to the Bar. 

Lord Godolphin. And ] deſire he may be aſked, 


How long he ſtaid in the Room when he received 


the Reckoning? 

Cawthorne. It was about two or three Minutes 
that I ſtaid in the Room, and not longer. 

Earl of Warwick. My Lord, this Witneſs that 
has been examined, told you, That when we firſt 
came down to the Bar there were two Chairs call'd 
for; and when they came, Mr. Coote and the other 
Gentleman, Mr. French, went into the Chairs, and 
afterwards they came out again, and Mr. Coole ſaid 
ſome Words; I deſire the Witneſs may be aſked 


again, when it was Mr. Coote ſpoke thoſe Words; 


whether it was before or after the Time that he 
came out of the Chair; for I take it to be very 
material. 

Cawthorne. It was after Mr. Cootèe came out of 
the Chair, for the Chairmen heard the Words as I 
verily believe. 

Mr. All. Gen. My Lord, I deſire he may be 
aſk*d, Was there any Reply made to thoſe Words 
by any of thoſe Perſons he ſays he apprehends were 
on the other Side ? : | 

Cawthorne. No, not one Word that I know 
of. 
Earl of Warwick, My Lord, I muſt beg the 


Favour to have the Queſtion aſked again of him, 


Whether ] did not at that Time endeavour to pre- 
vent any Quarrelling, and did not ſay I would call 
for the Guard if they did ? 

Catothorne. Yes; my Lord of Warwick did ſay 
fo, and ſo did my Lord Mobun, and ſo ] think did 
Mr. James. 

L. H. St. How came you not to ſay ſo when 
you were aſked that Queſtion particularly before? 
Then you ſaid my Lord Mobun endeavoured to 
prevent the Quarrelling, and make them Friends. 

Cacothorne. Yes, my Lord Warwic did ſo, and 
ſo did Mr. James. | | 

L. H. St. I cannot tell whether any Body elſe 
deſires to aſk him any Queſtions. 

Mr. Att. Gen. My Lord, he ſpeaks of what this 
noble Lord, my Lord of Warwick laid ; but he 
does not tell you the particular Expreſſions, nor 
the Time when my Lord ſaid them. 

L. H. St. Lou ſay, my Lord the Priſoner at 
the Bar, endeavoured to pacify the Quarrel be- 

tween them; but you do not tell my Lords who 
I 


the Quarrel was between, nor when the En- 


deavour was made by my Lord Warwick to pa- 


City 1t. | 

Comtbirns My Lord of Warwick did ſay he 
would have the Guards ſent for. 

L. H. St. What Time was that, before or after 
my Lord Mobun ſaid ſo? 

Cawthorne, Truly, my Lord, I do not know 
but that it was at the ſame Time. 5 

L. H. St. Was it when the Swords were drawn, 
or before?̃ N 

Cawthorne. They ſpoke it both before and after 
the Swords were drawn, as I remember; for the 
Swords were not drawn while ] was in the Houſe, 
till ] came back. | 

L. H. St. Were the Swords drawn when my 
Lord Warwick ſpoke of ſending for the Guards? 

Catothorne. Surely, my Lord, it was before 
the Swords were drawn, when I] was ſent for the 
Chairs. 

L. H. St. You ſaid there was no angry Words 
or Quarrel between them. 

Cawthorne, Not above Stairs, my Lord: But I 
apprehended when they camedown to the Bar, there 
were three on one Side, and three on the other. 

Mr. Att. Gen. Pray, my Lord, let him be aſked 
this Queſtion, Was it after they were three on the 
one Side, and three on the other, that my Lord 
Mohun and my Lord Warwick ſpoke thoſe 


Words ? 


Cawthorne. I apprehend the Words were ſpoke 
by Mr. Coote, That he would laugh when he 


pleaſed, and frown when he pleaſed, before the 


Swords were drawn. Parſe 

L. H. St. But that which my Lords deſire t 
know is, What the Time was when my Lord 
Warwick and my Lord Mobun declared their De- 
fire to part them and make them Friends; whe- 
ther before or after the Swords drawn? 

Cawthorne. Before and after; for ] was abſent 
when the Swords were drawn. 

Earl Rivers. He ſays, That after my Lord Mo- 
hun and my Lord Warwick threaten'd to ſend for 
the Muſqueteers, they promiſed to be quiet: J 
deſire to know who he means by they. 
 Cawthorne, Mr. James call'd to me and ſaid, I 
need not go and call for the Guards, for the Quar- 
rel was over. There is one Thing more that 1 
forgot, my Lord: After my Lord Mobun and my 
Lord Warwick were gone away in their Chairs, 
and Mr. Coole, I heard Mr. Dockwra ſay to Cap- 
tain James and Captain French, they did not care 
a Farthing for them, they would fight them at 
any Time. | 
I. H. St. Who were together then? 

Cawthorne, Captain James, Mr. French, and 
Mr. Dockwra, after my Lord Mobun and my Lord 
Warwick were gone with Captain Coote. 

L. H. St. Then Mr. French was with them, when 
Mr. Dockwra ſaid ſo? | 

Cawthorne. Yes, my Lord. 

Lord Wharton. If J apprehend him aright, as 
to what he ſays now, my Lord of //arwick, my 
Lord Mobun, and Captain Coote, were gone away 
at that Time, : | 

Cawthorne, Yes, they were gone away in the 
three firſt Chairs, which my Lord Mobun bid go 
home. 

Lord Wharton, Who does he ſay ſpoke thoſe 


Words? | ; 


L. II. St. You hear my noble Lord's Queſtion, 
Who ſpoke thoſe Words? Repeat them again. 
f | Caco- 


1699. 
Catolborne. When my Lord Warwick, my Lord 
Mobun, and Captain Coole were gone, I heard 
Mr. Dockwra ſay to Mr. French and Mr. Zames, 
we don't care a Farthing for them, we will fight 
them 8 
Mr. Att. Gen. I deſire to know whether this 
Witneſs teſtified any Thing of this Matter, when 
he was examined before the Coroner ? 
Cawthorne. No, I forgot thoſe Words when I 
was examined before the Coroner. ie 
Mr. Att. Gen. How ſoon after your Examination 
did you recollect your ſelf as to what you now 
ſpeak ? | 
Cawthorng. The next Day after. 5 
Mr. Alt. Gen. I pray my Lords, that he may be 
aſked, Whether he did in general give the ſame 
Evidence before the Coroner that he does now? 
Cawthorne. Yes, as to all but only thoſe Words 
of Mr. Dockwra's declaring he did not care a Far- 
thing for them, they would fight them at any 
Tim | h 
Mr. Att. Gen. My Lord, I beg he may be aſk'd 
how long it was after the Fact was done, that he 
was examined before the Coroner. 
Cawthorne. Tt was the next Day in the After- 
noon. | 
Mr. Att. Gen. Then I have this Queſtion fur- 
ther to aſk, if your Lordſhips pleaſe, Was he at 
the Trial of Mr. Dockwora, Mr. James, and Mr. 
French ? | = | 
Cawthorne. Yes, I was. 

Mr. Att. Gen. Did he then give any Evidence 
of thoſe Words of Mr. Dockwra's, after when my 
Lord Warwick, my Lord Mobun, and Captain 
Coote were gone? | | 

Cawthorne. No, I did not. . | 

Mr. Att. Gen. My Lord, I have one Queſtion to 
aſk him then more, How he came not to ſwear 
this Matter at that Trial. OG 

Cawthorne. It was out of my Mind at that Time, 
and I had like to have forgot it now. | 

Mr. Att. Gen. My Lord, we have done with 
this Witneſs: Is it your Lordſhips Pleaſure that 
we go on to call our other Witneſles ? 

Lords. Ay, Ay. | | | 

Mr. Att. Gen. *Then our next Witneſſes, my 
Lords, will be the Chairmen that carried my Lord 
Mokun, my Lord of Warwick, and Captain Coote : 
We ſhall begin with Thomas Browne and John Gib- 
ſon, one of them carried Mr. Coote, the other my 

Lord of Warwick. | 


[Thomas Browne was fworn.] 


J. H. St. What Queſtion do you aſk this Wit- 
neſs, Mr. Attorney ? 


Mr. Att. Gen. That he would acquaint your - 


Lordſhips, whether he carried Mr. Richard Coote, 
the Perſon that was ſlain, upon the 29th or 3oth 
of October, from the Greyhound Tavern in the 
Strand, and to what Place he carried him? 
T. H. St. You hear the Queſtion ; pray ſpeak 
fo loud that my Lords may all hear what you ſay. 
Browne. My Lords, I was between the Hours of 
One and Two in the Morning, on Sunday the zoth 
of Oober laſt, with my Fellow and our Chair, at 
the Buffler*s-Head Tavern at Charing-Croſs, and 1 


heard ſome People at Locket's, at the Greyhound in 


the Strand, calling Coach, Coach, a pretty while; 
but there were no Coaches in the Street, nor that 


came to them; when they could not get Coaches, 


then they called out for Chairs; and we coming to 
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the Door with our Chair, there were ſour other 
Chairs there, and fix Gentlemen ſtood in the Paſ- 
ſage; and then it was ſaid, There was not Chairs 
enough, and there wanted one more, and they 
ſtood diſcourſing ; and the firſt Man came into my 
Chair, who was Captain Coote; and my Lord of 
Warwick he got into another: When the Door of 
the Chair was ſhut up, we aſked them whither we 
ſhould go; but my Lord Mobun came and bid open 
the Chair again, and we did fo, and he returned 
into the Houſe, and there was ſome Diſcourſe be- 
tween them ſtanding at the Bar in the Entry. Mr. 
Coote came out again and came into my Chair, and 
my Lord Mobun and my Lord of Warwick went in 
to two others; Mr. Coote bid me carry him into 
Leiceſter-fields, and to make all the Haite I cculd; 
my Lord of Warwick and my Lord Mobun being in 
the next Chairs, aſk*d him, hither are you a going, 
and called out twice, and he ſaid, To Leiceſter- 
fields; Pray do not, ſays my Lord of Warwick, but 
come along with us, and let it alone till to Morrow ; 
but he bid us go on; and as we were turning up 
St. Martins-lane, by the Croſs-Keys Tavern, my 
Lord Mohun, and my Lord Warwick called out to 
us to ſtop, and their Chairs came up to the Back- 
Door of the Croſs-Keys Tavern, and there all the 
three Chairs were ſet on a-Breſt in St. Martins-lane, 
and while they were talking together, there came 
by three Chairs of the other Side of the Way; and 
Mr. Coole bid us take upand make all the Haſte we 
could before them into Leiceſter-fields ; ſo taking up 

the Chair again, Mr. Coote bid us make haſte, and 
if we could go no faſter he ſwore, Damn him, he 
would run his Sword in one of our Bodies : There 
were two Chairs before me, and my Lord Mobun 
and my Lord Warwick followed in two Chairs after 
me; and when wecame to the Corner of Leiceſter- 
fields at Green-ſtreet End, all the three Chairs were 
ſet down a-Breſt again, and Mr. Coole put his Hand 
in his Pocket, and took out half a Guinea to pay, 
and ſaid he had no Silver; and my Lord of Har- 
wick ſpoke to my Lord Mobun, who took out three 
Shillings out of his Pocket, who ſaid there was for 
my Lord Warwick, Captain Coote, and himſelf; and 
when they were gone out, I took my Box and my 
Pipe, and filled my Pipe, and took the Lanthorn 
and lighted it, and by that Time ] had lighted my 
Pipe, I heard a Calling out, Chair, Chair, again, 
towards the upper End of the Square; ſo I took my 
Chair, and there was one of the Chairs that was 
not gone; and ſo we came up to the upper End of 
the Fields, and they called to us to bring the Chairs 
over the Rails; we told them we did not know how 
to do that, for we ſhould not be able to get them 
back again ; at laſt we did get over the Rails, 


and made up cloſe to the Place where we heard 


the Noiſe, for we could ſee nothing, it being a 
very dark Night; and when we came up cloſe to 


them, by our Lanthorn there were two Gentlemen 


holding up Mr. Coote under their Arms, and crying 
out, My dear Coote, My dear Coote |! 1 

Mr. Att. Gen. Pray who were thoſe two Gen- 
tlemen ? 


Browne.. I did not know them, one was in Red 


Cloaths, and the other had Gold Lace, and they 


would have had me have taken Mr. Coote into my 
Chair; but ſeeing him bloody, and not able to 
help himſelf, I ſaid I would not ſpoil my Chair, 
and ſo would not meddle with him ; but they faid 
they would make me any Satisfaction for my Chair, 
and deſired me to take him in, but he gave him- 
{elf a Spring from them, and we found he was too 

heavy 
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heavy for us to lift over the Rails, and all we could 
do could not make him ſit in the Chair, but the 
Chair was broken with endeavouring to place him 
there; and they ſaid, if we would carry him to a 
Surgeon's, they would give us a hundred Pound 


Security; but we finding it impoſſible, the Watch 


was called for, but no Body would come near, for 
they ſaid it was out of their Ward, and ſo they 
would not come anigh me; and ] ſtaid about half 
an Hour with my Chair broken, and afterwards 
I was laid hold upon, both I and my Partner, and 
we were kept till next Night Eleven a Clock ; and 
that is all the Satisfaction that I have had for my 
Chair and every Thing. — 1 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
recollect himſelf ; for we do apprehend it is very 
material, who it was that defired to take Mr. Coote 
into the Chair. | | | 

Browne. I cannot tell who they were, it was ſo 
very dark I could only ſee their Cloaths. 

Mr. Att. Gen. Did you fee the Earl of Farwick 
there ? | 

Browne. No, Sir, he was not there; one of them, 


I tell you, had Officers Cloaths on, Red lined with 


Blue, and rhe other had Gold Lace on; there was 
no Body there that held him up but them two. 


M. of Norm. He ſays he ſaw two Perſons holding 


up Mr. Cote; it would be very well to have that 
Matter very well ſettled, who thoſe two Perſons 
were; I deſire to know how he is ſure my Lord of 
Warwick was not one of them two? | 

Browne. I know my Lord of Warwick very well, 
and J am fure he was neither of the Two. | 

D. of Leeds. I would know what Light he had 
to diſcern it ſo well by, that he can be ſure my 
Lord of Warwick was not there; for he ſays, it 
was a very dark Night, and yet he deſcribes the 
particular Perſons that held Mr. Coote up. 

Browne. Yes, my Lord, Iam ſure my Lord of 
Warwick was none of them. 

D. of Leeds. How could you diſtinguiſh in fo 
dark a Night, the Colours of People's Cloaths ? 

Browne. With the Candle that J had lighted in 


my Lanthorn. 


D. of Leeds. He could not know any of the 
Perſons unleſs he held a Lanthorn to their Faces, 
or knew them very well before. | 

L. H. St. My Lord Warwick, Will your Lord- 
ſhip aſk this Witneſs any Queſtions ? 

E. of Warwick. My Lord, I deſire he may be 
aſk*d, Whether I did not bid him ſtop at St. Mar- 
tins-Lane End, and do all that J could to hinder 
Mr. Coote from going any further, but to go 
home ? 

Browne. The Earl of Warwick, and my Lord 
Mobun, as they turned up the Lane, aſked Mr. 
Cocte, Whither he was going ? and when he ſaid 
to Leiceſter fields, they deſired him to let it alone 
till to Morrow; and my Lord Mohun ſaid he 
ſhould go home with him; but the other bid us 
go on, and ſaid he would not go to his Lodgings, 
but that they would make an End of it that Night; 
ſtil] they called to him again, dear Coote, let's 
ipeak a Word with you; and as the Chairs came 
to the Back-Door of the Cr9/5-keys Tavern, there 
they ſtood all of a Breaſt, and they both of them 
ſpoke to him, and ſtood a pretty while there, and 
in the mean Time three Chairs paſſed by on the 
other Side; he commanded us to take up, and car- 
ry him away to Leiceſter-fields immediately, and 
overtake the other Chairs, or he would run one of 
us into the Body, | 8 
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I. H. St. Would your Lordſhip aſk him any 
more Queſtions ? | 
E. of /arwice, No, my Lord, | 
Mr. Att. Gen. My Lord, I obſerve, he ſays 
they diſcourſed ſome Time together while they 
ſtopped in St. Martins-lane; I deſire that he may 
be aſked, Whether he can tell what that Diſcourſe 
was. | 
Browne. I could not well hear, they whiſper- 
ed together, but I could hear my Lord Mohun, 
and my Lord of Warwick, deſire Captain Coote 
to go home, and let the Buſineſs alone till another 
Time. | | | 
Mr. Att. Gen. I deſire he may explain himſelf, 
what that Buſineſs was that they would have pur 
off till td . c 
Browne. I know not what it was, I heard of no 
Anger betwixt them, but they were as good 
Friends, for any Thing F know to the contrary, 
as ever they were in their Lives, or as ever I ſee 
any Men. DES, 

. Zefferys. He ſays there were Two went into 
Chairs at the Door of the Houſe, and afterwards 
went out again, and went into the Houſe, and 
there was Diſcourſe at the Bar of the Houſe, I 
would deſire to know what that was? 

Browne, I did not hear the Diſcourſe that was in 
the Houſe, I was at the Door of the Houſe. 

Mr. Att. Gen. Our next Witnefs is Villiam Cri ppes. 
(who was ſworn.) | 


L. H. St. What do you aſk this Man, Mr. | 


Attorney ? 8 | 
Mr. At. Gen. Pray will you give my Lords 


here an Account who you carried to Leiceſter-fields 


the 29th or 3oth of OZober, and what happened in 
your Knowledge at that Time? 

Crippes. Captain Coote was the firft Man that 
went into the Chair when we came to the Grey- 
hound Tavern, afterwards he came out again, and 
when we took him up the *econd Time, he was 
the firſt Man that fet out; and he bid us carry him 
to Leiceſter- fields; and when he came to the Cor- 
ner of St. Martins-lane, we turned up that Way ; 
and my Lord of Warwick, and my Lord Mohun, 
called to us, being in Chairs behind, to know 
whither we were going, and defired to fpeak with 
Captain Coote, and he ſaid he was going to Leice- 
ſter fields; and when they aſk*'d, What to do ? he 
ſaid, to end the Buſineſs: They deſired him to put 
it off till to Morrow; and while they were diſ- 
courſing about it in St. Martins-lane, there paſſed 
by other three Chairs, which, when Captain Coote 
ſaw, he bid us take up and overtake them, and 
go faſter, or he would run one of us into the Bo- 
dy: So we went on, and at the lower End of Lei- 
ceſter-fields we ſet him down; and the other two 
Gentlemen, my Lord Warwick, and my Lord 
Mohun, were there ſet down, and went lovingly 
together, for any Thing that I ſaw, up the Pave- 
ment of the Square, towards the upper End; and 
in a little Time we heard a Noiſe of calling for 
Chairs towards the upper End, and when we came 
there with the Chair, we were bid to lift over the 
Chair within the Rails; and when we ſaid it was 
hard to be done, they inſiſted upon it, and we did 
come in; and when we came there we ſaw two 
Gentlemen holding up Captain Coote, and would 
have had us taken him into the Chair ; we ſaw 
there was a great deal of Blood, but I never heard 
how it came, and they would have had us carr!- 
ed him to a French Surgeon's, and proffer'd any 
Money. 


Mr. 
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Mr. All. Cen. My Lord, I defire to know, who 
they were that deſired him to be carried to the 
Surgeon. : 

F. H. $t. You hear the Queſtion, What ſay you? 

Crippes. I cannot tell, my Lord; one of them 
had ſomething of Lace upon him, but it was fo 
dark that I could hardly ſee my Hand, and there- 
fore I cannot tell who they were; and when 
there was an Objection made, that the Chairs 


would be ſpoiled, they ſaid, We need not que- 


ſtion our Chair, they would give us 100 J. Secu- 
rity to anſwer any Damages, it we would but 
carry him 3 ſo we endeavoured to put him into the 
Chair, but could not; and fo we called out to 


the Watch, to have had fome help, but they ſaid 


it was none of their Ward, and ſo they would not 
come to us; ſo the Gentlemen went away, and 
we left them, and went and called a Surgeon, 
who, when he came, ſaid, he was a dead Man, and 
we were ſecured til] the next Day. | 

Mr. Att. Gen. Pray, my Lord, I deſire he may 
be aſked, Were there not other Chairs in that 
Place at that Time? | | 

Crippes. There was one in the Field beſides, and 
no more that I could ſee, they all went away but 
us two. 2 

Mr. Att. Gen. What Diſtance of Time was there 
between their ſetting down in Leiceſter-fields, and 


their calling the Chairs again? 


Crippes. Not a quarier of an Hour. 
| Mr. Att. Gen. What became of the three Chairs 

that paſſed by you in St. Martins-lane © 

Crippes. They got before us ; but what became 
of them afterwards I cannot tell. 

Mr. Att. Gen. Did they come from the ſame 
Place, the Tavern in the Strand that you were at? 

Crippes. Yes, I believe they did, my Lord, for 


Captain Coote bid us follow them, and threatened 


us if we did not make greater haſte. 

Mr. Att. Gen. Do you know my Lord of Warwick? 

Crippes. Yes, he had whitiſh Cloaths on, and 
hone but he had ſuch Cloaths on as thoſe were. 

L. H. St. Will your Lordſhip aſk this Witneſs 
any Queſtions? _ | 

E. of Warwick, My Lord, I deſire he may be 
aſked, Whether I did not bid him ſtop? and, 
whether I did not ſay, they ſhould not go to quar- 
re] that Night? | 

Crippes. Yes, both he and my Lord Mohun 


; would not have had Captain Coote gone any where, 


but home to his Lodgings. | | 

Mr. Att. Gen. My Lord, I deſire to know of 
him, directly and downright, Whether my Lord 
of Warwick was not one of them that held him 
when he was within the Rails in the Fields? 

Crippes. No, he was not, he was neither of them, 
tor the one of them was too big for him, and the 
other was too little for my Lord Mobun? 

Mr. Att. Gen. Now we ſhall call the Chairman 
that carried the Earl of Warwick into Leiceſter- 


helds, James Crattle. (He was fworn.) 


Mr. Alt. Gen. Will you tell my Lords what you 
Know of any Perſon that you carried the 29th or 
zoth of O#ober laſt, from the Greyhound Tavern in 
the Hund, and who it was, and whither you car- 
ried him ? | 

Craille. I was going along Charins-Croſs, between 
One and Two in the Morning the 3oth of October 
laſt, and I heard a Chair called for at Lockers at 
the Dog Tavern, and thither I and my Partner 


went, and we took up the Gentleman, and carried 
him to Leiceſter-fields, | 


for the Murder of Richard Coote, Eſq; 


167 
Mr. Att. Gen. Who was that Gentleman? 


Crattle. It was my Lord of Warwick. 
Mr. All. Gen. What Time of Night do you ſay 
it was? | 


Crattle. It was about One or Two in the Morning, 

Mr. Att. Gen. What Day of the Week was it? 

Crattle. It was Saturday Night and Sunday Morn- 
ing. 

Mr. Att. Gen. Whither did you carry him ? 

Crattle. Into Green-ſtree!, towards the lower end 
of Leiceſter-ſquare. | 

Mr. Att. Gen. 
there ? | 

Craitle, There was one that Captain Coote was 
in, and another that my Lord Mobum was in, and 
we went away all together. . | 

Mr. Att. Gen, Were there no other Chairs? 

Craitle. I did not know who went in the other 
Chairs, but there were three other Chairs that 
paſſed by us at St. Martin's-lane, and we followed 
after them to Leiceſter-Helch. | 

Mr. Att. Gen. Pray what became of you after 
you had ſet down your Fare ? | 

Crallle. We were diſcharged and paid; the 
other three went up towards my Lord of Leiceſter's, 
but we were coming away, and in a little Time 
we heard the Noiſe of calling Chairs, Chairs, again, 
and there were two Chairs did come up, Thomas 
Brotone's and ours; my Lord of J/arwick called 
our Chair, and we took him into it, and he bid us 
carry him to the Bagnio in Long-Acre, and when 
we came there we knocked at the Door, and his 
Hand was bloody, and he aſked us if we had any 
Handkerchief to bind up his Hand. | 

Mr. Att. Gen. Was there any other Chairs at 
the Door of the Bagnio, at the ſame Time when 
you came there? : | 

Cratile, Yes, there was another Chair there at 
the Door at the ſame 'Time, and we ſet down both 
together. | 

Mr. Att. Gen. Pray whence came that Chair ? 

Cratile. Indeed I do not know. 

Mr. Att. Gen, Who were the Chair-men that 
carried that Chair ? 

Craitle. Indeed my Lord Mobun, and my Lord 
Warwick, were the only Perſons that I knew of al! 
the Company. 5 

Mr. Att. Gen. What Sort of Gentleman was the 
other that went out of the other Chair into the 
Houſe ? | 

Crattle, He was a pretty tall Man; when he 
was in we went away; I only can ſay I ſaw my 
Lord of Warwick go into the Houte. 

Mr. Att. Gen. Did you take any Notice of any 
Sword that my Lord of /arwick had in his Hand 
at that Time? | 

Cralile. No, I cannot ſay I did take any Notice 
of any Sword, only that there was a Handkerchief 
deſired, = 

Mr. Att. Gen. Pray, did you hear no Noiſe at 
all in the Field, till you heard Chairs called for 
again ? 

Crattle, No, I cannot ſay I heard any Noiſe in 
the Field. 

Mr. Alt. Gen. Did you apprehend there was any 
Fighting? | 

Crattle, No, I knew nothing at all of it, but 
upon the calling of Chairs again, and my Lord 
I/arwick coming along, we took him in, and he 
bid us go to the Bagnio, and thither we went. 

Mr. Att. Gen, My Lord, we have done with this 
Witness. 7 


What Chairs were there more 
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L. H. St. My Lord Warwick, will you ask this 
Witneſs any Queſtions? | 
Earl of Warwick. No, my Lord. 
Mr. Att. Gen. Then, my Lord, our next Wit- 
neſs is Jobn Gibſon, he was another of thoſe Chair- 
men that carried my Lord of Warwick to the 
Bagnio afterwards. Pray will you give my Lords 
an Account what you know, who you carried the 
29th and goth of October laſt, and whither you 

carried them? (who was horn.) : 
Gibſon. My Lord, I was at Charing-Croſs with 
my Partner the 29th of October laſt, at Night, 
and about One or Two a Clock in the Morning 
Chairs were called for to the Greybound Tavern in 
the Strand; and when we came there, my Lord of 


Warwick, my Lord Mohun, and Mr. Coote, got 


into the three firſt Chairs, and we got my Lord 
N arceick into our Chair; and when we had him 
there, we were bid to go towards Leiceſter-ficlds, 
as I apprehended, for thither the Chairs that went 
firſt was to go; and indeed my Lord Mobun, and 


my Lord W/arwick, did call to ſtop at the End of 
St. Martins- lane, and asked Mr. Coote whither he 


was going? and he ſaid he was going to make an 
End of the Buſineſs, and they ſaid it ſhould not 
be to Night ; but preſently after three other Chairs 


coming along, and paſſing before us, the Chair 
that Captain Coote was in, was bid to go on, and 


we were ordered to follow, which was done ac- 
cordingly ; juſt at the Turning of Green-ſtreet we 
ſer down our three Chairs, and, I think, juſt a- 
bout the Turning of Green-ſtreet End we ſtayed 
till there came another Chair again, and we and 
the other Chair, upon my Lord Warwick's coming 
into us, went away from thence, and carried him 
to the Bagnio in Long-acre. | 

Mr. Att. Gen. You talk of another Chair, pray, 
Whoſe Chair was that? 

Gibſon. T here was another Chair that was got 
there juſt before us, but indeed I do not know 
whoſe it was, nor indeed can I ſay who it was that 
was in it; but this J am ſure, we went to the fame 
Place, and we met and lit juſt at the ſame Time, 
and my Lord of Warwick asked for a Handker- 
chief to bind about his Hand, which was bloody, 
which was given him. 

Mr. Att. Gen. Did you not know who was in the 
other Chair at that time ? | 

 Gib/on. No, indeed, I did not know, I will aſ- 
ſure you. 

Mr. Att. Gen. Pray, did you not know where 
that other Chair took the other Gentleman up ? 

Gib/on. No, indeed, Sr, I did not. 

Mr. Att. Gen, Pray, What Time of the Night 
was it? 

Gibſon. It was between One and T'wo of the 
Clock in the Morning, | 

Mr. Att. Gen. You talk of his Hand being hurt, 
and that he called for a Handkerchief. Did you 
ſee his Hand bleed? and, pray, in what Nature 
was his Wound? = 

Gibſon. My Lord, all I can ſay is, there was 
Blood, and he wanted a Handkerchief, and had 
one, for he ſaid his Hand was hurt, but in truth 
I did not take any Notice what that Hurt was, I 
did not ſee it, if my Partner took Notice of it, ſo, 
but elſe I can ſay nothing to it, but the Handker- 
chief was afterwards asked again, and could not 
be had. | 3 

J. H. S. Would my Lord of Warwick ask this 
Witneſs any Queſtions? | 

Earl of Warwick. No, my Lord, 


162 161. The Trial of Edward E. of Warwick, II Will. III. 


Mr. At. Gen. Then, my Lord, our next Wit 
neſſes are Robert Applegate, and Peter Catro, who 
will give your Lordſhip an Account who they car. 
ried at this time. : 

L. H. St. Whom do yen call firſt? 

Mr. Att. Gen. Robert Applegate. (who was ſtworn.) 


L. H. Si. What Queſtions do you ask him, Mr, 


Attorney ? | 
Mr. Att. Gen. I deſire that he would acquaint 
your Lordſhip, what he knows of what paſted at 


the Greyhound Tavern in the Strand the 29th of 


O#ober laſt, whom he carried, and whither he 
carried them ? | . 
Applegate. My Lord, about One or Two a 
Clock in the Morning, a Sunday Morning, the 
29th or zoth of October laſt, I was going home 
with my Partner and my Chair, and I heard them 
calling at the Greyhound Tavern in the Strand, Mr. 
Locket's, for Coaches and Chairs; there was no 
Coach to be had that could be heard of, but com- 
ing up to the Door, they ſaid they wanted ſix 
Chairs, and when we were there at the Door, 
there came out firſt my Lord Warwick, Captain 
Coole, and my Lord Mabun; Captain Coote got in- 
to the firſt Chair, and what Directions he gave 
them I cannot tell; my Lord of Warwick got in- 
to the next; and into ours, which was the Third, 
my Lord Mobun came in, and bid us take him up 
and carry him towards Meſtminſter, and he ordered 
us to follow the Chairs before: Juſt as they turned 


at St. Martin*s-Lane, my Lord Mohun called out, 


and deſired to ſtop, and at the Croſs-Keys-Tavery 
Back-door, all the three Chairs came up together, 
and then my Lord of Warwick, and Captain Coote, 
and my Lord Mobun talked together, and I could 
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hear my Lord Mobun and my Lord of Warwick de- 


ſire Captain Coote to defer it, and put it by till 
another Day; what it was, indeed I cannot tell: 
But while they were talking there, three Chairs 
more came up on the other Side of the Way, and 
Captain Coote would needs go forward, and my 
Lord Mohun and my Lord of Warwick went with 
him, and ſo they were all ſet down at the lower 
End of Leiceſter-ficlds at Green-ſtreet End. But in 
Truth I did not fee where the other three Chairs 
ſet down thoſe they carried. | 

Mr. Att. Gen. What then happened afterwards, 
can youtell? | 

Applegate. I cannot tell whether I had lighted 


my Pipe, or juſt lighting it, when I heard Chairs 


called again ; upon which we run up with our Chair 
towards the upper End of the Fields, and there 1 
did ſee my Lord of Warwick within the Rails, who 


bid us put over our Chair into the Fields; but we 


told him, if we did, we could not get it over 
again, and ſo we went with our Chair to the Cor- 
ner of the Fields, and when we came there, there 
came out Captain French, who bid us open our 
Chair, and let him in, for he did believe he was 
a dead Man ; and upon that we did take him in, 


and he bid us carry him with all the Speed we 


could to the Bagnio in Long-acre, and my Lordof 
Warwick got into another Chair behind ; ſo we 
went to Long-acre, and when we came to the Door 


of the Bagnio, and Captain French came out of the 


Chair, he was ſo weak that he fell down upon his 
Knees and when he came out, I asked who ſhould 
55 me, and deſired to be diſcharged; and the 

arl of Warwick ſaid, Damn ye, call for your Mo- 
ney to Morrow ; fo they both went in at the Bagnio 


Door together. 
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Mr. Ait. Gen. Pray, who called for the Chair firſt, 


Captain French, or my Lord of Warwick, in the 


Fields? | 
Applegate. 1 cannot tell, but when I brought up 


my Chair, I firſt ſaw my Lord of Warwick, and he 
would have had me lifted the Chair over the Rails, 
and I told him we could not get it over again, 
and ſo went up to the upper End of the Fields. 

Mr. All. Gen. If you firſt ſpoke with my Lord 
of Warwick, why did you not carry my Lord of 
Warwick * : 

Applegate. Indeed I cannot tell, but I ſuppoſe it 
was becauſe he did not come ſo ſoon out of the 
Fields as Captain French, or did not come the ſame 
Way. 

Mr. Al. Gen. Pray, do you remember any 
Thing that happened juſt at their carrying Capt. 
French away ? 

Applegate. Before he went into the Chair, he ſtop- 
ped, and would have pulled off his Cloaths, but 
we would not let him. | 

Mr. Att. Gen. Did you ſee any Sword Captain 
French had? | 

Applegate. I did ſee no Sword that I can ſay di- 
rectly was a Sword; but Captain French had ſome- 
thing in his Hand, but what it was I cannot tell. 

Mr. Att. Gen. What was it that he ſaid to you, 
when he firſt went into the Chair ? 

Applegate, He deſired to be carried to the Bag- 
nio; for he ſaid he believ'd he was a dead Man. 

Mr. At. Gen. Pray, Friend, recollect your felt, 
if you heard him ſay any Thing at all when he 


flirſt went into the Chair at the Greyhound Tavern? 


Applegate. I did not hear him mention any Thing 


at all. 


Mr. Ait. Cen. Pray what did you hear my Lord 


of Warwick ſay at that Time? : _ | 
Applegate. Truly, I cannot ſay I heard him men- 


tion any Thing at all neither; but I did hear my 


Lord Mobun ſay, when he could not prevail, in 
St. Martins-lane, with Captain Coote to go home, 
that if they did go he would go and ſee it. 4, 
Mr. Att. Gen. If they did go; who did he mean 
by they ? | | 

Applegate. My Lord Warwick and Captain Coote 
that were in the other Chairs ; there was no Body 
elſe to ſpeak to. WS. | 

Mr. Att. Gen. Was there any talk of Fighting 
or Quarrelling ? | 

Applegate. No indeed, I do not know of any 
Difference there was between them. 

L. H. St. My Lord Warwick, Will your Lord- 


ſhip aſk this Witneſs any Queſtions ? 


Earl of Warwick. My Lord, Ideſfire he may be 
aſked, Whether I did not endeavour to put off the 
going into Leiceſter-fields, and to have all Things 
let alone till to Morrow. Foie | 

Applegate. My Lord, I cannot ſay any Thing of 
that; but I did hear my Lord Mobun beg heartily 
of Captain Coote to go home, and let the Buſineſs 
alone till another Time; and indeed I think, I ne- 
ver heard a Man beg more heartily for an Alms 
at a Door, than he did, that they might not go in- 


to the Fields then; but I cannot ſay that I heard any 


Thing that my Lord of Warwick ſaid about it. 
L. H. St, Will your Lordſhip aſk him any 
other Queſtions? | | RY 
Earl of Warwick. No, my Lord. | 
L. H. St. Did my Lord of Warwick expreſs any 
Inclination to go on ? 3 
Applegate. Indeed I know not any Thing one 
ay or other. | 
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L. Zeffreys. My Lords, if Iam not miſtaken, he 
did ſay, that he did not ſee any Thing of Inclina- 
tion in my Lord of Warwick to go on; but ] de- 
fire, if your Lordſhipspleaſe, that he may be aſked 
this Queſtion, Whether he did fee any Thing in 
my Lord of Warwick that ſhewedany Inclination 
to the contrary. | 3 

Applegate. All that I can ſay is, T heard my Lord 
Mobun lay, Pray let's go home and lie all toge- 
ther, and let us put off this Buſineſs to another 
Time; but indeed I do not remember that my 
Lord of Warwick ſaid one Word of going any Way 
back ward or forward. 

Mr. Att. Gen. Pray, who did my Lord Mobrin 
ſpeak theſe Words to ? 

Applegate. My Lord Mobun ſpoke them to my 
Lord of Warwick and Captain Coote, both. 

L. H. St. Mr. Attorney, who is your next Wir- 
neſs ? 
Mr. Att. Gen. Peter Catro. (Who was ſworn.) 

L. H. St. What do you aſk him, Sir? _. 

Mr. Att. Gen. He was the other Chair-man that 
carried my Lord Mobun; Pray, will you give my 
Lords an Account what you know paſſed at the 
Time when you carried my Lord Mabun to Lei- 
ceſter-fields ? | 

Catro. I and my Fellow carried my Lord Mobun 
from the Greyhound Tavern in the Strand, till we 
came to the Turning up of St. Martins lane, where 
my Lord Mohun deſired that our three Chairs 
might ſtop, and that they might go down to Weſt- 
minſter, and that my Lord Warwick and Capt. Coote 
would go thither, and he would wait upon them to 
their Lodging; Capt. Coote made Anſwer again 
ſomething, but what I cannot tell, and his Chair 
went on; and my Lord Mobun did ſay, it they 
went forward, he would follow them, and ſee what 
would come of it. 

Mr. Att. Gen. What did you ſee happen while 
you were in St. Martins-lane ? | 

Catro. There were other three Chairs that went 
by while we ſtood at the Croſ5-Keys Tavern Door, 
and Captain Cooie's Chair going forward, we fol- 
lowed and went to the End of Leicefter-fields, at 
Green-ſtreet End; and there all three went out of 
their Chairs and walked up the paved Stones of 
the Square; my Lord of Warwick aſked my Lord 
Mobun if he had any Silver, and three Shillings 
were given for the three Chairs, and they went 
from us, and bid us go about our Buſineſs; and in 
a little while after we heard a Noiſe from the up- 
per End of the Fields, calling Chairs, again. 

Mr. Att. Gen. Did you obſerve any Thing of 
Quarrel or Difference between them, or any claſh- 
ing of Swords ? . Y 

Catro. Indeed J heard nothing of any Quarrel, 
for we were at the lower 'End of the Square, at 
Green-ſtireet End; and when we heard them call 
for Chairs again, we went up towards the upper 
End of the Fields; and when we came there, we 
heard one bid us bring up the Chair over the Rails. 

Mr. Att. Gen. Who was that? 

Catro. Indeed, my Lord, I cannot tell, for T was 
behind the Chair, and could not ſee who it was; 
but we ſaying that we could not get it over again 
if we did, we went up to the upper End of the 
Fields, and there was Captain French, I think it 


was, for J did not perfectly ſee him, being at the 


hind-part of the Chair; and we went on to the 
Bagnio in Long-Acre ; and ] did ſee my Lord War- 
WCck come out of his Chair at the N Door, 
for there they were ſet down. * 
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Mr. Att. Gen. You ſay you ſaw my Lord of Mar- 
dick at the Bagnio Door; Did you ſee any Sword 


as my Lord of Warwick had, or Captain Freach ? 


Catro. No, I did not ſee any Sword at all of 
either of them. | : 

Mr. All. Gen. What do you know of Captain 
French his declaring he was wounded ? 

Catro. I think it was either when he went into 
the Chair, or in Newport-ſftreet End, he called out 
to have the Chair opened; for, ſays he, I think I 
am a dead Man, and would have pulled off his 
Cloaths ; and when we were at the Bagnio Door, we 
tarried a pretty while till they got them up to 
let them in; and aſking if we ſhould wait, my 
Lord of Warwick bid us come to that Houle to 
Morrow Morning for our Money ; and they went 
in together into the Houſe, but I never heard any 
one Word of Quarrel or Diſſatisfaction paſſed be- 
tween them. . 

Mr. Att. Gen. This Witneſs ſpeaks to the ſame 
Purpoſe as the other did ; and I think we need not 
trouble your Lordſhip any further as to that. 

L. H. St. Would my Lord of Warwick aſk him 
any Queſtions ? 

E. of Warwick. No, my Lord. 

Mr. All. Gen. Then our next Witneſs is one 
Jobn Palmer. (Who was ſworn.) | | 

Mr. Att. Gen. Pray, will you give my Lords an 


Account, who 1t was you did carry in your Chair 


the 29th or zoth of Ocfober laſt, and whither you 
carried him? | | 
Palmer. About one a Clock in the Morning, 
the goth of October, we were called to the Grey- 
hound Tavern in the Strand to Mr. Locket*s, and 
there we took up a Gentleman, one Captain 
French. © = | 
Mr. At. Gen. Whither did you carry him? 
Palmer. He bid us go to Leiceſter-fields. 

Mr. All. Gen. What did he particularly ſay to 
ou? 1 | 
: Palmer. There were three other Chairs that 
were juſt gone before from the ſame Door, and he 
bid us get before all thoſe Chairs; and juſt as we 
came to St. Martins-lane End, we ſaw there were 
three other Chairs ſet down before us over-againit 

the Cro/s-Keys Tavern Back- doo. 

Mr. A. Gen. Well, what did you do then? 

Palmer. So we went before, according as we 
were bid, unto Leiceſter-fields, and at the upper 
End of the Fields, by Leiceſter-Houſe, we opened the 
Door, and Captain French came out, and he gave 
us : Shilling, and we went away about our Buſi- 
E | | 
Mr. Alt. Gen. Were there any more Chairs there 
that went with you? 1 

Palmer. There were two more Chairs that ſet 


down two other Gentlemen by Leiceſter-houſe, and 


we came away when we were paid; that is all 1 
know. | | = PN 

Mr. Att. Gen. Did you ſee any other Chairs be- 
ſides your three when you came down again, or 
any other Gentlemen? | 

Palmer. We did fee ſome Gentlemen walking 
up about the Middle of the Square when we came 
down, but we made what Haſte we could away 
home, it being late, and Sunday Morning. 

Mr. Att. Gen. Did you obſerve any Fighting 
when you were in the Field? : 

Palmer. | did not hear or diſcern any Fighting 
wiule I was there. 

Mr. Att. Gen. Did you hear of any Quarrel, or 
any Thing berween any of them, and whom be- 
ore * 


Palmer. No, I did not know of any Quar rel, 

or hear of any Thing at all, I do aſſure you. 

Mr. Att. Gen. All that he ſays then, my Lord, is, 
That he carried Captain French to the upper End of 
Leiceſter-fields, and there he leſt him. 

L. H. St. Would my Lord Warwick aſk this 
Witneſs any Queſtions? 

E. of Warwick. I deſire he may be aſked, whe. 
ther he knows who were in the Chairs that were in 
St. Martins-lane, when they paſſed by? 

L. H. St. You hear the Queſtion, What lay 


you to it ? | 

Palmer. There were theee Chairs, but who they 
were that were in them I cannot tell directly; but 
as they ſaid, when they ſet them down at Leiceſter. 
fields, they were my Lord Warwick, my Lord Mo- 
hun, and Mr. Coote. 

Mr. Att. Gen. Who was it that ſaid ſo? 

Palmer. Some of the other Chair- men when 1 
came by. . 5 

L. H. St. Mr. Attorney, who is your next Wit- 
neſs ? | | 
Mr. Att. Gen. We ſhall call next the Chair-men 
that carried Mr. Dockwra and Mr. James Call 
Fackſon the Chair-man. (Who was ſworn.) 

Mr. Att. Gen. This Man carried Captain 7ames : 
Pray acquaint my Lords, who you did take up at 
Locket's in the Strand on the 29th or 3oth of O. 
ber laſt, and whither you carried him. 

Fackſon. I carried Captain James from Locket's 
in the Strand into Leiceſter-fields. | 

Mr. Att. Gen. How many Chairs were you that 
went ? | | 
Fackſon. There were two more that went when 
I went, there were ſix in all that took up Gentle- 
men there, and we were the laſt but one. 

Mr. Att, Gen, Can you tell who were in the other 
three firſt Chairs ? IL AX 1 9 

Fackſon. I do not know who were in the other 
Chairs, but I heard my Lord Mobun at the Door 
of the Houſe deſire, That the Buſineſs might be 
deferred till to Morrow Morning: There were ſix 
Gentlemen at the Door, but truly who they all 
were J cannot tell. a ene 

Mr. Au. Cen. Who did my Lord Mobun ſpake 
that to? | = 318% 
FJactſon. Indeed, I do not know who he ſpoke 
IT to. Kt IS, | 

Mr. Att. Gen. What Anſwer was made to my 
Lord Mohun ? | 
 Fackſon. Truly, there was no Anſwer that I heard, 
but we all went away ſoon after that, and we 
were bid to go to Leiceſter- fields to follow the other 


Chairs, and when we came to the other End of 


Leiceſter-fields, we ſet down Captain James by the 
Standard Tavern, and he gave us a Shilling, and 
bid us go our Ways; ſo we went our Way, and I 
heard nothing afterwards, but came away down 
the Fields, and there were three Chairs that ſtood 


at the Bottom of the Fields ; and we aſked them, 


what they ſtayed there for? And they ſaid, To 
fill a Pipe of Tobacco : And preſently after, we 
heard call Chairs again; but it was late, and it 
was Sunday Morning, and my Partner ſaid, Let us 
go away home, and we did ſo, we went directly 
home. 5 og | 

Mr. Att. Gen. Did you carry no Body back ? 

Jackſon. No, we carried no Body back. 

Mr. All. Gen. My Lord, we have done with 
this Witneſs, our next Witneſs is one Richard Ed- 
wards, and he was one of the Chairmen that car- 
ried Mr, Dochra. (He was ſworn.) bh 
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Mr. Att. Gen. Pray will you acquaint my Lords, 
Whether you carried any Body from LocketPs the 
29th of O#Zober, and who it was, and whither you 
carried him? : 

Emwards. I do not know who I carried, but they 
were calling Coaches at the Greyhound Tavern in 


the Strand, and no Coaches coming, they called 


for Chairs, and ſo our Chair was brought up. 
Mr. Att. Gen. When you came there, who did 


you ſee there? 


Eivards. Indeed I did not know my Lord of 


Warwick, nor my Lord Mobun, nor any of 


them. : 
Mr. Att. Gen. Well, What do you know ? Tell 


my Lords what happened. | 

Edwards, When we were there, there went two 
into two Chairs; and my Lord Mohun ſaid, or ano- 
ther Gentleman, I cannot tell which, that the 
Chairs ſhouldnot go away, that they would kill any 
Man that ſhould go away; and — went out of 
the Chairs, and went into the Houſe again. 

Mr. Att. Gen. And what happened after they 

went into the Houle again ? 
Edwards. After they went out of the Chairs in- 
to the Houſe again, as I was told, my Lord of 
Warwick, my Lord Mobun, and Mr. Coote, went 
into three Chairs, and went away from the Door ; 
and there were three Chairs of us that went laſt, 

Mr. At. Gen. Whither did you go with your 
Chair ? 

Edwards. We went to the Standard Tavern at 
the End of Leiceſter-fields, and when we came to 
the Tavern Door, we asked him if we ſhould 
knock at the Door; he ſaid no, but he gave us a 
Shilling, and bid us go about our Buſineſs ; and 
ſo we did, for we went ſheer away to Charing-Croſs. 

Mr. Att. Gen. Pray can you tell whowere in the 
other Chairs? | 

Edwards. Truly I cannot tell any Man that was 
in our three Chairs, for I was the hind-Chairman, 
and did not know any of them. _ | 

Mr. Att. Gen. My Lord, I defire to know what 


he means by hind-Chairman, 


Edwards. My Lord, ours was the laſt Chair 
that went to Leiceſter-fields, and I was behind the 
Chair, and never could ſee any of them, it being 
ſo very dark after they took the Chairs, till we 
came to Charing-Croſs, at St. Martins-lane ; and 


then I could not ſee who the particular Perſons 
were that were in the Chairs; nor indeed, whoſe 


the Chairs were that carried them. 
Mr. Att. Gen. What Hour was it? | 
Edwards. It was very late, between one and 
two in the Morning; it was paſt one before we 


were called out. 


Mr. Att. Gen. You ſay you went to the upper 
End of Leiceſter-fields, with two other Chairs; 
Pray did you ſee any other Chairs afterwards, and 
where? ä | 

Edwards. We ſaw three Chairs at the lower End 


| of the Square, as we came down by Green-/treet 


End, and we asked them, What they ſtay'd 


| there for, and they ſaid, to light a Pipe of To- 


bacco. | 
Mr. Att. Gen. Pray, Who had been carried in 
thoſe Chairs, Can you tell? } 58 | 
Edwards. Idid not ſee them ſet down any Body, 
and I cannot cell who they carried ; and as for the 


Perſon that we carried, I did not ſo much as ſee 


him to know him, nor know who he was ; but we 
went away as ſoon as ever we were paid, 


Mr. Att. Gen. J have one Queſtion more to ask 
e 7 


for the Murder of Richard Coote, Ef; 


„„ 
you; you ſay, That my Lord of Wartvic at the 
Tavern Door bid you ſtay, and that none ſhould 
go away, and ſwore he wouldrun any Man through 
that ſhould go away ? = 
Edwards. It was my Lord Mobun; and then 
two that had gone into the Chairs, went into the 
Houſe again. | | 

Mr. At, Gen. Did not you fay; that there was 
ſome Talk of going to Weſtminſten? 

Edwards. My Lord Mobun did talk of going to 
Weſtminſter, when they went into the Chairs the 
ſecond time; and I think I heard Mr. Coote ſay, he 
would make an end of it then, and he would kill 
any Man that would not go forwards to Leiceſter- 


Felds. 


L. H. St. My Lord Warwick, will you ask this 
Witneſs any more Queſtions? 

Earl of Warwick. No, my Lord. | 

L. H. St. Mr. Attorney, have you any more 
Evidence to call? : 

Mr. Att. Gen. My Lord, the next Piece of E- 
vidence that we ſhall apply our ſelves to, will be 
to what happened at the Bagnia in Long-acre, after 
my Lord Warwick and Captain French came there: 
And the Witneſs that we ſhall call is Pomfret, and 
he is a Servant at the Bagnio in Long-acre, and he 
will acquaint your Lordſhips who came thither 
the zoth of Oober laſt, and what happened 
there. | | 

L. H. St. What is his Name? 

Mr. Alt. Gen. Henry Pomfret. 

L. H. St. Is he ſworn ? 

Mr. Att. Gen. Yes, my Lord. 

L. H. St. What is it that you examine him a- 
bout? What Queſtions do you ask him, Mr. At- 
torney? 5 | 

Mr. Att. Gen. Who came to his Maſter's Houſe ; 


and at what Time they came. 


Pomfret. My Lord, on Sunday the 3oth of Octo- 
ber laſt; between Two and Three in the Morning, 
there came to my Maſter's Door the Earl of War- 
wick, and knocked at the Door, and there was 
Captain French with him; and when they were let 
in, my Lord of Warwick told me that Captain 
French was wounded, and he himſelf had a Wound, 


and he deſired that my Maſter might be called up 


for to dreſs the Wounds ; pc becauſe Cap- 
tain French was very much wounded, which ac- 
cordingly was done in about a quarter of an Hour 


after they were brought in. 


Mr. Att. Gen. Did he deſire to be concealed 
when he was come in? ; 

L. H. St. Of whom do you ſpeak, Mr. Artor- 
nern? Tor 5 | 
Mr. Att. Gen. My Lord of Warwick: 

Pomfret. He did deſire, that if any Body asked 
for him, it ſhould be ſaid he was not there. | 

Mr. Att. Gen. Pray in what Condition did my 
Lord of Warwick ſeem to be in at that Time? 

Pomfret. He ſeemed to be very much concerned 
at that Time, and his Right Hand, in which he 
had his Sword, and which was drawn, was very 
much bloody. CE 

Mr. Att. Gen. Was the Sword bloody that he 
had in his Hand? | | 

Pomfret. The Blade was bloody; but whether 
it was all over bloody, I cannot tell; there was 
beſides ſome Blood upon the Shell; it was very 
near all over bloody, as I remember. 

Mr. Ait. Gen. Pray, Friend, conſider what you 
ſwore at the Coroner's Inqueſt about the Blood up- 


on the Sword. 
X 2 Pomfret. 
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Pomfret. Indeed I cannot ſay it was bloody all 
along the Blade ; but there was Blood upon the 
Shell, and there was Blood upon the Inſide, it was 
{o to the beſt of my Remembrance. 


Mr. Att. Gen. What Condition was Mr. French's 


Sword in? 
Pomfret. He had a drawn Sword in his Hand, 


but I did not perceive it had any Blood upon it: 
it was a large Blade. | | | 

Mr. Att. Gen. How do you know what Sort of 
Sword Mr. Frencb's was, and in what Condition it 
was ? | 3 

Pomfret. He deſired me to take Notice of it 
next Morning, and I did ſo; and there was no 
Blood upon it. 4 

Mr. Att. Gen. How came you to be deſired to 
take Notice of what paſſed there about the 
Swords ? | 

Pomfret. My Lord, there was three of them the 
next Day, and one, it was ſaid, was Mr. Coote's, 
and another of them was my Lord of Warwick's, 
which J do believe was bloody from the Point up- 
wards, very near, but J cannot directly ſay but 
that was after wards. 

Mr. Alt. Gen. Who brought in that Sword that 


Pomfret. To the beſt of my Remembrance Cap- 


tain Dockwra brought it in; it was almoſt half an 


Hour after my Lord Warwick and Captain French 
came into the Houſe, when they came thither. 

Mr. Alt. Gen. They, Who do you mean? 

Pomfret. Captain James and he. | 

Mr. Att. Gen. Were they let in preſently ? 

Pomfret. No, my Lord of Warwick had deſired 
that they might be private there ; but when they 
knocked at the Door, my Lord of Warwick deſired 
to know who they were; and when it was under- 
ſtood that they were Mr. James and Mr. Dockwra, 
they were let in by my Lord's Order. A 

Mr. Att. Gen. Pray, which of all the Four 
brought in any Sword in a Scabbard ? 

Pomfret. It was Captain Dockwra, 

Mr. Att. Gen. Pray, did they appear to be all of 
a Party ? | ; 

Pomfret. They were glad to ſee one another ; 
and they talked a pretty while together, but in- 
deed I cannot ſay I heard what they talked. 

Mr. Att. Gen. Pray, do you remember my Lord 
of Warwick's Sword, and what there was upon 
it? | 

Pomfret. It was a Steel Sword, Water-gilt, and 
as near as I can remember, there was Blood upon it 
for the moſt Part from the Point upward. 

Mr. Att, Gen. And what did appear upon Mr. 
French*s Sword? SY Tr 

Pomfret. There was Water and Dirt,. but there 
was no Blood at all. : 

Mr. Alt. Gen. How long did they ſtay there? 

Pomfret, They all continued about half an Hour, 


and then went away, all but Mr. French, who ſtaid 


there. | 
Mr. Att. Gen, What then became of the others ? 


Pomfret. Mr. James, Mr. Dockwra, and my 
Lord of Warwick, went away; and my Lord of 


Maric deſired particularly, that we would all 


take Care of Mr. French, for he was his particular 
Friend; and Mr. French continued there till Sunday 
about One of the Clock. 

Mr. Att. Cen. Was there any Diſcourſe at that 
Time about Mr. Coote ? 

Pomfret. Not, that J heard of, one Word. 

Mr, Att, Gen. Was there any Notice taken of any 


Quarrel that happened between any Body, and 
who ? ho | 
Pomfret. No, indeed, I did not hear them take 
Notice of any Quarrel at all between any Body, 

Mr. At. Gen. Youſay Mr. Frencb, when he came 
into your Houſe, was wounded, and there was 
Care particularly taken of him becauſe he was 
wounded, | 


Pomfret. Yes, my Lord of Warwics deſired to 


take Care of him. 


- Mr. Att. Gen. Then pray, was there no Diſ- 
courſe how he came to be wounded ? 

Pomfret. Indeed I do not know how he came to 
be wounded ; nor did IJ hear one Word of Dif- 
courſe about it; indeed I cannot ſay any Thing 
who wounded him. | 

Mr. Att. Gen. Pray will you recollect your ſelf, 
and tell my Lords what Sort of Handle had my 
Lord of arwick's Sword when you ſaw it. | 

Pomfret. It had a Steel Handle. ; | 

Mr. Att. Gen. Pray can you tell whether the 
Shell was open or cloſe? _ | 5 
PDomfret. I cannot tell juſtly; I ſaw it, and that 
was all. | | 

Mr. Att. Gen. If J apprehend you, you ſay my 
Lord hada Wound in his Hand. 

Pomfret. Yes, my Lord, he had fo. 

Mr. Att. Gen. Pray, in what Hand was it that 
he was wounded ? | 5 

Pomfret. To the beſt of my Remembrance, it 


was in his Right Hand. 


: Mr. Att. Gen. Pray did there appear much Blood 
there? | 
Pomfret. Yes, my Lord, indeed there did. 
Mr. Serj. W#ighr. You talk of Mr. James and 
Mr. Dockwra*s Swords; pray in what Condition 
J 047 BENT TD MM] 
Pomfret. Mr. Dockwra*s Sword was by his Side, 
nn . vt i | 1 
Mr. Serj. Wright. What did you obſerve of Cap- _ 
tain Fames's Sword? . DEE 
Pomfret. His Sword was naked, and he had loſt 
his Scabbard ; but how that came I cannot tell; 
and there was Dirt on one Side of the Sword; and 
he ſaid he had left his Scabbard behind him. 
Mr. Att. Gen. Was there any Blood upon his 
Sword ? | % Your 2 Ys 
Pomfret. No, there was no Blood that I did ſee 
N Av: en, ey e e any Blood 0 
Mr. Ali. Gen. Pray did you ſee an u 
Mr. Dockwra*s rf ? 2 2 H 1755 ED 
Pomfret. No, indeed, I did not ſee Mr. Dockwrg's 
Sword, it was in the Scabbard by his Side. | 
D. of Leeds. My Lords, there has been Notice 
here taken of ſeveral Swords that this Witneſs 
ſaw ; and he takes ſo far Notice of my Lord of 
Warwick*'s Sword, that he tells you what Sort of 
Hilt it had, and how it was bloody from the Point 
to the Hilt; I deſire he would give you an Ac- 
count of the Length and Breadth of the other 
Mens Swords, Mr. French, Mr. James, and Mr. 
Dockwra's. _ | | 
L. H. St. You faid juſt now, that you took No- 
tice of my Lord of Warwich's Sword, that it was 
bloody from the Point to the Hilt; What Sort of 
Sword was it? | 3 
2 It was a pretty broad Sword. 
L. H. Si. Did you take Notice of the other 
8 what Breadth or Length they were 
of! | 
Pomfret, No, my Lord, I did not, 
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1699. | 
Mr. Att. Gen. Which was that Sword that was 


dirty, as you fay ? od | 
PE That was Captain Frencb's. 


Pomifret. | | 

Mr. Att. Gen. Was that a broad Sword or 
not ? : | : 

Pomfret. No, it was not. 


Mr. Att. Gen. Pray was it over Night or next 
Morning that you ſaw the Swords ? | 
Pomfret, It was in the Morning about three a 
Clock. | 
Mr. Att. Gen. What Time did my Lord of Mar- 
wick, and Mr. James, and Mr. Dockwra go away? 
Pomfret. My Lord of Warwick and they were 
one ſeveral Hours before Mr. French; and to the 
beſt of my Remembrance, Mr. James broke his 
Sword upon the Floor after he came 1n. 
Mr. All. Gen. Pray, what Swords were there in 
all that you ſaw there? | | 
Pomfret. There was Captain French*s, Captain 
Fames's, my Lord of Warwick's, and one Mr. 
Coote's, as Mr. French ſaid when it was brought in. 
L. H. S. Have you done with this Witnels, 
Mr. Attorney ? | | | 
Mr. Al. Gen. Yes, my Lord, we have. 
L. H. Si. My Lord Warwick, Will you aſk 
him any Queſtions ? 
E. of Warwick, No, my Lord. | 
L. H. St. Then, Mr, Attorney, call your next 
Witneſs. | 
Mr. Att. Gen. Our next Witneſs is Thomas Good- 
all, who is a Servant at the Bagnio in Long- Acre, as 
well as this Man that was laſt. (He was feorn.) 
L. H. St. What Queſtions do you aſk him, 
Mr. Attorney ? | 
Mr. Att. Gen. My Lord, I deſire he would ac- 
quaint your Lordſhips, What Time it was my 


Lord of Warwick and Capt. French came to his 


Maſter's Houſe ? 


Goodall. It was between One and T WO of the - 


Clock in the Morning. AJ 

Mr. Att. Gen. My Lord, I deſire he would ac- 
quaint your Lordſhips what he ſaw and knows, 
that paſſed at that Time ? | f 

Goodall. All that I can ſay is, That I did ſee 
my Lord of Warwick's Sword bloody, and it was 
naked in his Hand, and I did ſee a Wound on his 
Hand : Indeed I did not ſee him when he firſt 
came in, for he had been there a pretty while be- 
fore I ſaw him. | | 

Mr. Alt. Gen. Pray, in what Condition was my 
Lord when you ſaw him ? | 


Goodall. He had his Sword in one Hand, and it 


was bloody at the Blade, and at the Hilt; but 
whether it was bloody all over, indeed I did not 
take notice of it, and ſo cannot give an Ac- 
count. | 

Mr, At. Gen. 
it? | 

Goodall. Indeed I cannot give an Account what 
Sort of Sword it was, but it was either Steel or 
Silver gilt, as I remember; but I did take notice 
that there was Blood upon the Hilt, that is, upon 
the Shell. 0 

Mr. Al. Gen. Was it an open Shell, or a cloſe 
one: 

Goodall. I think it was a cloſe one. 

Mr. Alt. Gen. Pray, Did my Lord of J/arwick 
give any Order to be denied in the Honſe, or for 
any Concealment there? 

Goodall, Indeed] did not hear of any Orders gi- 


Pray, What Sort of Sword was 


ven for Concealing of any Body there; but m 
2 up and down very much ot 
cerned, | 


for the Murder of Richard Coote, Eſq: 


they came there ? 
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Mr. All. Gen. Did not Mr. French come in with 
him ? 2 | . 3 

Goodall. I do believe he might: But I cannot 


ſay I ſaw him when he came in. 8 fo 

Mr. Att. Gen, Can you tell when Mr. Fames 
and Mr. Dockwra came in? How long was that af- 
ter my Lord of Jarwick was there, and Mr. French ? 

Goodall. To the beſt of my Remembrance and 
Knowledge, it was half an Hour after my Lord 
of Warwick and Mr. French came, that Mr. James 
and Mr. Dockwra came: I am ſure it was ſo before 
I faw them in the Houſe ; but indeed I cannot ſay 
directly when they came in, or when they went 
Our. | | | 
Mr. All. Gen. Pray, which Hand of my Lord 
of Warwick was it that was hurt, the Right or the 
Left? | | 5 

Goodall. Indeed, I cannot poſitively fay ; but 
J think it was the Right Hand. | 

Mr. Ali. Gen. Lou talk of my Lord of Warwick's 
Sword; Did you take any notice of Mr. Frencb's 
Sword ? PRs: 

Goodall, No, indeed; I was buſy about the Af- 
fairs of the Houſe 3 I did ſee my Lord of War- 
wick's Sword, but that was by Chance, and it was 
bloody at the Hilt, and upon the Blade; but 
whether it were all over bloody, indeed I cannot 
tell. | 

Mr. Att. Gen. I deſire toaſk him, Whether he 
can tell who brought in Mr. Coote's Sword thi- 
ther ? | 

Goodall. Indeed I cannot. | | 

L. H. St. Mr. Attorney General, Have you 
any more Queſtions to aſk him ? 

Mr. Att. Gen. No, my Lord, not I. 

I. H. St. My Lord Warwick, Will you afk 
him any Queſtions? , 

Earl of Warwick. No, my Lord. 

TL. H. St. Mr. Attorney, Who is your next 
Witneſs ? - 

Mr. Att. Gen. My Lord, our next Witneſs is 
Mrs. A. Goodall; this Man's Wife, (No was 
worn.) ; 2012 | . 

L. H. St. What Queſtions do you aſk this 
Gentlewoman ? 

Mr. Att. Gen, I deſire that ſhe would acquaint. 
your Lordſhips, Whether ſhe was at the Bagnio 
in Long- Acre when my Lord of Warwick and Cap- 
tain French came in? 

A. Goodall, I was there when my Lord of War- 
Wick came in. | | 

Mr. Att. Gen. Was Captain French with him ? 

A. Goodall, Yes, Captain French was with 
him. 

Mr. Ait. Gen. About what a Clock was it that 


A. Goodall. It was about Two a Clock, as near 
as I can remember. 

Mr. Att. Gen. In what Condition were they when 
they came in, pray? 

A. Goodall, Mr. French was very much wound- 
ed. 
Nr. Att. Gen. Pray, how was my Lord of 
Warwick? | 

A. Goodall. My Lord had his Sword in his 
Hand, and it was very bloody, both at the Hilt, 


and upon the Blade. 


My. Att. Gen. Did you obſerve any Wound that 
my Lord had? | 2 
A. Goodall. I think, to the beſt of my Remem- 
brance, my Lord had his Hand wrapped up in a 
Handkerchief, which was bloody; but I was buſy 
ws 
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to be taken of Mr. French, as his 
was put to Bed after his Wounds were dreſſed; 


up and down in the Houſe, and I cannot fo well 
tell what Hand it was; I was indeed up and down 
there while they were there. | 

Mir. Att. Gen. Do you know of any Orders that 
were given by my Lord of Harvick to be conceal- 
ed while he was there ? | 


A. Goodall. He did deſire the Door might not 


be opened to any Body that aſked for him, and 
that it might not be ſaid that he was there; and 
when the other two Gentlemen came to the 
Door, he went to the Door himſelf, and when 
he ſaw who they were, he ordered them to be 
let 1n. 

Mr. Att. Gen. What was the Occaſion of his 
going to the Door himſelf ? 

A. Goodall. There was a Knocking at the Door, 
and he had a Mind to know who it was; and when 
it did appear it was Mr. James and Mr. Dockwra, he 
himſelf ordered them to be let in. | 

Mr. Att. Gen. How came the Door to be open 
to them? | 

A. Goodall, Indeed I think he opened it him- 
ſelf. | 
Mr. Att. Gen. How long was that after he and 
Capt. French came in? | | 

A. Goodall. It was about half an Hour. 

Mr. Att. Gen. When they firſt came in, What 


Poſture were they in? Had they any Swords in 
their Hands ? 


A. Goodall. I did not poſitively take notice, 
whether they had any Swords in their Hands, nor 
what they had when they came in. 

Mr. Au. Gen. What became of them after- 
wards ? | | 

A. Goodall. My Lord of Warwick, Mr. James, 
and Mr. Dockwra, went away within a little while, 
and my Lord of Warwick ordered 13 Care 

riend, and he 


but I cannot tell what afterwards became of my 
Lord Warwick, and the other Gentlemen. 

Mr. Att. Gen. I think you were ſaying, that my 
Lord of Yarwick was wounded in the Hand; which 
Hand was it?, | 

A. Goodall. I cannot poſitively fay, whether 
it was the Right or the Left. 

L. H. St. Will you who are of the King's Coun- 
ſel, aſk this Witneſs any further Queſtions ? 

Mr. Att. Gen. No, my Lord, we ſhall aſk he 
no other Queſtions. 

E. of Warwick. No, my Lord, nor I. 

Mr. Au. Gen. Then our next Witneſs is Henry 
Amy, who is a Surgeon, and lives at the Bagnio in 
Long-Acre; and he will give your Lordſhip an Ac- 
count what paſſed within his Knowledge at this 
Time within his Houſe, and who came thither 
wounded, and what particular Care was order- 
ed to be taken of Mr. French, and by whom. 


(Mr. Amy was ſworn.) 


Mr. At. Gen. I deſire you will give an Account 
to my Lords what happened at your Houſe early 
in the Morning, the 3oth of OZober laſt. | 

Amy. The goth of October laſt, about two of 
the Clock, I was knock*d up out of my Bed to 
attend two Gentlemen, my Lord Warwick and Cap- 
tain French, who came then into my Houle. 

Mr. At. Gen. In what Condition were they? 


Amy. They were both wounded ; Mr. French 


very much, and my Lord of Warwick in tis 


Fand. 


Body being killed, particularly Mr. Coote ? 
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Mr. Att. Gen. Did you ſee any Swords? 
Amy. Yes; they had both Swords in their 
Hands, and my Lord of Warwict's Sword was very 
bloody. . 8 
Mr. Att. Gen. Well, Sir, when they came into 
your Houſe, What Directions was given by my 
Lord Warwick? | 
Amy. He gave Directions, if any Body ſhould 
aſk for him, they ſhould ſay he was not there. 
5 Mr. Alt. Gen. Did any Body come and aſk for 
im: | 
Amy. While we were taking Care of Mr. French, 


and dreſſing his Wound, there were ſome Per- 


ſons came and knocked at the Door, and my Lord 
of Warwick did order, that no Body ſhould be 
let in; but he himſelf went to the Door, and 
when he found that it was Mr. Deockwra and 
Mr. James, my Lord Warwick ordered that they 
ſhould be let in. | = 

Mr. Att. Gen. Pray tell my Lords what follow- 
ed after thar? 

Amy. After we had dreſſed Mr. [rench — 

Mr. Ali. Gen. By the Way, was there any par- 
ticular Directions, and by whom, to take Care of 
Mr. French? | 

Amy. Yes, my Lord Warwick deſired me to 
take Care of him, as his particular Friend, | 

Mr. Att. Gen. Well then, af er you had dreſſed 
Mr. French's Wound, what happened? | 

Amy. I dreſſed my Lord Warwict's Wound. 

Mr. Att. Gen. Pray, 'whereabouts was my 
Lord of Warwick's Wound? | | 

Amy. It was near the firſt Joint of his Fore- 
finger. | | + 

Mr. Ait. Gen. Pray how long did they ſtay 
there ? 

Amy. After Mr. Dockwra and Mr. James came 
in, and my Lord's Hand was dreſſed, they ſtayed 
a little while, and they three went away. 

Mr. Att. Gen. What was ſaid when they went 
away? | T3 5 
Amy. My Lord of Warwick deſired to have great 
Care taken of Mr. French; and they ſaid, Now let 
us go away, and they went away. 8 

Mr. Alt. Gen. Pray, what Time did they ſtay 
in your Houſe ? 

Amy. When they went away, I think it was 


about half an Hour after they firſt came in. 


Mr. Ali. Gen. Did you take notice of no Sword 


but my Lord of Warwick's? 


Amy. No, not then. 

Mr. Ati. Gen. Did you afterwards ? 

Amy. Afterwards in the Morning, Mr. French 
called for his Sword, and I looked upon it. 

Mr. Att. Gen. Pray, in what Condition was 
his Sword? Was it bloody? | 

Amy. It was without Blood, only a little 
dirty. | 

Mr. Au. Gen. Pray, Did you obſerve that 


| they talked of any Quarrel that had been between 


a Ln French and my Lord, when they came 
in? | 

Amy, No. = 

Mr. Att. Gen. Did you aſk them any Queſti- 
ons about it, the one or the other of them ? 

Amy. No, I did not. | | | 

Mr. Ait. Gen. Did you hear them fay, how 
they came by their Wounds ? 

Amy. No, I did not. | 

Mr. Att. Gen, Did you hear them talk of any 


Am. 


_ , 
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Amy. I did not know of any Body being killed 
Day. 

1 Gen. Did you take any notice of Zames's 

and Dockwra's Sword??? ; 

Amy. Truly, I took no notice of any Swords 
but my Lord Warwick's, while my Lord Warwick 
was there in the Houſe ; but the next Morning 
Mr. French gave me his Sword, and there was ano- 
ther Sword there, which Mr. French told me was 
Capt. Coote*s Sword. | 

Mr. Att. Gen. When was that; how long after 
my Lord of Warwick, and James, and Dockwra, 
were gone away ? | 

Amy. It was ſome Hours after. 

Mr. Att. Gen. When did you hear of Mr. Coote” 
being killed? : | 

Amy. About nine a Clock next Morning I heard 
of Mr. Coote's being killed. 

Mr. Att. Gen. Whom did you hear it from ? 

Amy. From Pomfret my Servant. 

Mr. Att. Gen. Did you hear no Diſcourſe between 
my Lord of Warwick, Capt. French, Mr. James and 
Mr. Dockwra about it ? | 

Amy. No, I did not. 

Mr. Att. Gen. Did they not talk how thoſe 
Wounds came they had, nor did not you aſk who 
gave them ? ; 

Amy. No, I did aſk no Queſtion of either of 
them: And in half an Hour after they came in, 
my Lord of Warwick and the other two Gentle- 
men went away. | | 

Mr. Att. Gen. When they left French there, 
what Orders were left about him? 

Amy. Only to take care of him, my Lord of 
Warwick deſired that. | | 

Mr. Att. Gen. What Reaſon did my Lord give 
for that? _ | 1211010 

Amy. I heard nothing of Reaſon, only that he 
was his particular Friend, 1 1524 HP 

Mr. tit. Gen. Did you hear them talk any 
Thing, whither they would go, when they went 
away. | 

Amy. I did hear ſome talk about going into the 
Country. | | 

Mr. Att. Gen. Do you know whither they went, 
when they went away from your Houſe ? 

Amy, No, indeed I did nor. 16; 

5 Mr. Alt. Gen. My Lord, we have done with 
im. 


L. E. S. My Lord Warwick, Will your Lord- 


duip aſk this Witneſs any Queſtions. | 


Z Earl of Warwick. I deſire to have him aſked, 

Whether I was not wounded in the Hand. . 

Amy. His Hand was very bloody, the Handker- 
Chief that was about it was wet with the Blood. 

q Earl of J/arwick, I deſire to aſk him, when it 

was that he ſaw Capt. French's Sword? : 
| Amy. It was not before the Morning; it was 

about nine a Clock, as I remember. 

M. of Norm. Before this Witneſs goes away, I 

deſire he may be aſked one Queſtion, Whether he 


can tell the Size of Mr. French's Sword. 


L. H. S. Here is a noble Lord that deſires to 
know, if you can tell about Capt. French's Sword, 
8 what ſort of Sword it was? | 


& p . As to the Blade, it was a middle-ſizd 
Sword. 


M. of Norm. Was it a broad Blade or no? 
Amy. No, my Lord, it was not a broad Blade. 
7 2 S. Mr. Attorny, Who is your next Wit- 
= NEIS * | 
= Mr. At, Gen, Capt. Loftus 


Duckinfield. (Who 
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Mr. Att. Cen. This Gentleman will acquaint 
your Lordſhips what Diſcourſe paſt between theſe 
Gentlemen the next Day ; pray Sir, acquaint my 
Lords what you heard about Mr. Coote's Death, 
and when, and where. 

Capt. Duck. Early in the Morning I was told cf 
this Accident. 

Mr. Att. Gen. By whom? 

Capt. Duck. One of the Company, I cannot tell 
who, I think they were all together then, my 
Lord of Warwick, Captain James, Captain Dock- 
wra, and no Body elſe. 5 

Mr. Att. Gen. What was their Diſcourſe ? 

Capt. Duck. They ſaid, they believed Captain 
Coote was killed. 1 

Mr. Att. Gen. Did they tell you by whom? 

Capt. Duck. By Mr. French, every Body did ſay 
he was his Adverſary. 

Mr. Att. Gen. What Account was given of the 
Action. | 

Capt. Duck. They fad it was done in the Dark, 
and Capt. French was his Adverſary. 

Mr. Att. Gen. Was there any notice taken of 
any Duel ? 

Capt. Duck. Yes, there was, between thoſe two, 
and the other Perſons on both Sides; and it was 
ſaid my Lord of Warwick was Friend to Mr, Coote, 
and my Lord Mohun. 5 

Mr. Att. Gen. Who were on the other Side? 

Capt. Duck. Mr. Dockwra and Mr. James. 

Mr. Att. Gen. Was there any Diſcourſe, who 
actually fought ? 

Capt. Duck. It was ſaid, that Captain French 
fought with Captain Cooze, as they believed, and 
Mr. James with my Lord of Warwick. 

Mr. Att. Gen. Did you ſee my Lord of Warwick's 
Sword ? | 

Capt. Duck. Some Time of the Day I did, but 
I cannot tell whether it was in the Morning, or 
no, 

Nr. Att. Gen. In what Condition was it, was it 
bloody, or not ? | 

Capt. Duck. It was a Steel Sword. 

Mr. Att. Gen, How long did they ſtay with 

ou? | 
: Capt. Duck. About half an Hour. 

Mr. Au. Gen, Did they come publickly ? 

Capt. Duck. We went away in a Hackney Coach 
together. 

Mr. At. Gen. Pray, what Diſcourſe was there 
_—— conſulting to go into the Country toge- 
ther! | 

Capt. Duck, That might be diſcourſed, but by 


whom I cannot tell. 


Mr: Ait. Gen. Did my Lord of Warwick talk of 
going into the Country ? | 
Capt. Duck. Whether ,the Company talked of 
it, or my Lord of Warwick in particular, and the 
reſt aſſented to it, I cannot well tell. 
Mr, Att. Gen. Whither did they go? 
Capt. Duck, I cannot directly tell. 
Mr. Att. Gen. What Time of the Day was it? 
Capt. Duck. It was about ſix of the Clock. 
Mr. Att. Gen. Cannot you tell whither they 
went ? | Fx 
Capt. Duck. Capt. James, and Capt. Dockwra 
went to the Ship and Caſtle in Cornbill about five a 
Clock or ſix, as near as ] can remember, 
Mr. Att. Gen; Can you tell what Time my 
Lord of Warwick went away ? 
Capt. Duck. No, I cannot tell what Time he 
went away, not directly. 
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Mr. Att. Gen, Can you tell of any Agreement 
amongſt them, whither they were to go? 

Capt. Duck. No, I cannot. | f 

Mr. Au. Gen. What Diſcourſe or Concern did 
you obſerve paſt between them, concerning Cap- 
tain Coote? 


Capt. Duck. My Lord of Warwick ſhewed a great 


deal of Concern for his Friend Mr. Coote. 

Mr. Att. Gen. Had you any Notice of Mr. Coote's 
Death amongſt you? | 

Capt. Duck. We had Notice before we went 
away, but I cannot tell whether it was before my 
Lord of J/arwick was gone. 

Mr. Att. Gen. Was it after the Diſcourſe of go- 
ing into the Country, or before ? 

Capt. Duck, Indeed, I cannot directly ſay 
when it was. | | 

Mr. Au. Gen. Pray, what Reaſon was there 
for their going into the Country before he was 
dead? „ j 

Capt Duck. They believed he was dead. 

Mr. Al. Gen. Cannot you tell the Reaſon why 
they would go into the Country ? 

Capt. Duck. No, indeed, I cannot tell the 


_ Reaſon. 


Mr. Att. Gen. Did you obſerve my Lord of 


 Warwick's Sword? Was there any Blood upon it? 


Capt. Duck. I cannot ſay his Sword was bloody 
at the Point ; the whole Blade and Shell was 
bloody to the beſt of my Remembrance. 

Mr. Att. Gen. What Sort of Sword was it? 

Capt. Duck. It was a pretty broad Blade, a 
hollow Blade, and a hollow open Shell. 

Mr. Att. Gen. Was there any Diſcourſe con- 
cerning Capt. French ? | | 

Capt. Duck. Yes, they thought he was very ill 
wounded. | 

Mr. Att. Gen. Was there any, and what Diſ- 
courſe, who ſhould give my Lord of Warwick his 
Wound ? | 

Capt. Duck. It was ſaid, they believed Capt. 
James gave my Lord his Wound. 

Mr. Att. Gen. Pray, was there any Blood upon 
Mr. James's Sword, or was he wounded ? 
Capt. Duck. I ſaw no Wound upon Capt. James, 


that I know of. 


L. H. St. Do you believe that my Lord War- 
wick's Sword was bloodied with the Hurt of his own 
Hand, or any otherwiſe ? 5 | 

Capt. Duck. I cannot tell; it was a Cut-ſhel], 


- and the Outſide bloody as well as the In. 


L. H. St. My Lord Warwick, Will your Lord- 
ſhip aſk this Witneſs any Queſtions ? 1 — 

Earl of arwick. No, my Lord. | 

L. H. St. Mr. Attorney, if you have any other 
Witneſſes, pray call them. 


Another Witneſs was produced, that belonged to the 
Ship and Caſtle in Cornhill. 


Mr. Au. Gen. This Man will give you an Ac- 
count what paſſed at his Houſe at that Time, and 
between whom; Pray will you tell my Lords who 


was at your Houſe. the 3oth of Oober laſt, and 


what paſt there then? 


Witneſs. My Lord of Warwick, Capt. James, and 
Captain Dockwra; and when my Lord of Warwick 


came in, I thought my Lord was in a very great 
Concern, and called for Pen, Ink, and Paper, and 
I feared there was ſome Quarrel in hand, but they 
ſaid no, the Quarrel was over, and, ſays my Lord 
of Warwick, Jam afraid poor Coote is killed. 


Mr. Att. Gen. Did you obſerve any Deſire to be 
private ? | | 

Witneſs. No indeed, J cannot tell that. 

Mr. Att. Gen. How long did they continue 
there ? : | 

Witneſs. About fix a Clock my Lord of Mar- 
wick, and Capt. James, and Capt. Dockwra, and 
Captain Duckinfield went away. | 

Mr. Att. Gen. Can you tell who went with my 
Lord Warwick? | 

Witneſs. No indeed, I cannot tell who went 
with my Lord Warwick; there came in a Gentleman 
in black, whom I knew to be my Lord of War- 
wick*s Steward, and he came and ſpoke ſome Words 
to my Lord of Warwick, about a Quarter of an 
Hour after they came in, and then they went 
away, for after that J did not hear any farther 


— 


Diſcourſe. 


Mr. Alt. Gen. What became of the reſt of the 
Company? | 
Witneſs. They went away; I do not know 
what became of them, nor whither they went; 
ſome of them went in and out of one Room into 
another ſeveral Times, two or three Times, and 
came out again. YE | 

Mr. Att. Gen. My Lord, we have done with this 
Witneſs. | 

L. H. St. My Lord Warwick, Will you aſk 
him any Queſtions? | | 

E. of Warw, No, my Lord. 

I. H. St. Mr. Attorney, who is your next 
Witneſs ? 

Mr. Att. Gen, Mr. Salmon the Surgeon, who 
by the Coroner's Order ſearched the Wound. (ho 
was ſworn.) - 

Mr. Att. Gen. Pray, Sir, was you ordered by 
the Coroner to view the Body of Mr. Coote ? 

Salm. Yes, T was ordered by the Coroner to 
inſpect the Body of Capt. Coote, and to give the 
Jury an Account of the Nature of the Wounds. 

Mr. Att. Gen. Pray, upon the View of the Body, 
what Wounds had he? | 

Salm. There was two Wounds; one on the 
Breaſt near the Collar-bone, running downwards 
very deep. | | 

Mr. Att. Gen. Pray, what Part of the Breaſt 
was it, and how deep was it ? | 

Salm. It was on the left Part of the Breaſt near 
the Collar-bone, and it penetrated four or five 
Inches. J 

Mr. Att. Gen. Can you gueſs at what Sort of 
Sword it was that made the Wound? | 

Salm. No indeed, Sir, I cannot. 

Mr. Alt. Gen. Was it a broad Sword, or a lit- 
tle Sword? _ | oy 5 
Salm. The Orifice was about the length of halt 

an Inch, and about the depth of five Inches. 
Mr. Att. Gen. Was that made with a broad 
Sword, or with a narrow Sword? 

Salm. Indeed, I cannot tell. 

Mr. Att. Gen. You ſay he had another Wound ; 
where was that? | 

Salm. That was on his left Side too, near unto 
the ſhort Ribs, under the laſt Rib ; which was 
about the length of an Inch, and of the depth of 
ſix Inches, and it run through the Diaphragma. 

Mr. Att. Gen. Did you take one of thoſe 


— 


Wounds, or both of them to be mortal? 
Salm. I did look upon either of them to be mor- 
tal, and to be the Occaſion of his Death. 
Mr. Alt. Gen. Can you tell, whether they were 


Salm 2 4 


both made with one and the ſame Sword? 
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calm. Indeed I cannot tell that, whether they 
were made with one Sword, or two. 
Mr. Att. Gen. Cannot you tell how they appear- 
ed to be? I ſuppoſe you probed them. 
Salm. Yes, I probed them both; one was 
uite through the Diaphragma. 
Mr. Att. Gen. What Time was it that you view- 
ed the Body by the Order of the Coroner ? 
Salm. I ſaw the Body at ſeven a Clock on Sun- 
day Night. : 
Mr. Att. Gen. If my Lord of Warwick deſire to 
aſk him any Queſtions, he may. 
E. of Warw. My Lord, I deſire to aſk him, 
whether any of the Wounds were large enough 
to be made by a Sword run up to the Hu ? 
Salm. No, my Lord, ſure they were not. 
E. of Warw. My Lord, I defire to know of 


him, whether both theſe Wounds were g:ven be- 


fore or behind ? | 
Salm. I can only tell you the Length and Depth 
by following of the Probe : the one was down- 
wards, and the other upwards. | 
Mr. Att. Gen. Do you ſuppoſe both thoſe 
Wounds were given when the Perſon was ſtanding, 
backward or forward ? ET 
Salm. Tis impoſſible to tell how they were 
given, becauſe of the Variety of the Poſtures of 
the Body in the divers Capacities thereby of re- 
ceiving the Wounds ? | 
Mr. Att. Gen, Pray, can you tell whether they 
were given by one and the ſame Sword or no ? 
Salm. Indeed ] cannot tell. 
Mr. Att. Gen. Do you know any Thing to 
the contrary ? | | 
Salm. I cannot ſay any Thing for it, or againſt 
Ic. 
E. of King ſton. My Lords, this Witneſs, if I 
apprehend him right, ſays, the Wound on his Side 
was a large Wound. 
Salm. Yes, a very large Wound, of the Length 


of about three quarters of an Inch at the Orifice, 


and five or ſix Inches deep. | 
E. of Kingſton. I deſire he may tell whether 
that Wound could be given by any other than a 


broad Sword? 


Salm. I cannot tell that. | | 
E. of Rocheſter. Indeed, my Lords, I would 
have him aſked this Queſtion again; I know not 
whether he can anſwer it or no; but I cannot but 
think it is proper to have ſome Account of this 


; Matter. In all Enquiries before the Coroner, 


there is a Judgment to be made of the Nature of 


the Wound, in order to form the Indictments, 
and that the Jury may know with what ſort of 
Weapon it was made; and it is his Profeſſion, as 
a Surgeon, to know ſuch Matters. 

L. H. St. Mr. Salmon, you hear what is requi- 
red of you by my noble Lords, and the Obſerva- 
Lion which is made. You are the Surgeon ſent 
for by the Coroner on Purpoſe to inſpect this Bo- 
dy; and when you did fo, it was incumbent upon 
youto conſider and give Information, as well with 
what ſort of Inſtrument the Wound was given, 
as the Length and Depth of the Wound, that the 
Jury might conſider upon all the Circumſtances 
of the Occaſion, and Manner of the Party's Death: 
And my Lords would know, whether by the Ori- 
fices of the Wounds, when you inſpected them, 
you can make a Judgment, if they were made by 
ſeveral Swords, or the ſame Sword. 


Salm. I cannot ſay that IJ ſaw any Difference 
1 a” Orifices, as to the Nature of the In- 
. 


for the Murder of Richard Coote, Eq; ' r6t 


ſtrument they were given with, nor whether they 
were made hy one and the ſame Sword or no; of- 
ly the one Orifice was bigger than the other; that 
of the Side was bigger than that at the Collar- 
bones. ! 71777 | 4 

L. H. St. Then ſo far we have Light (if J ap- 
prehend you rightly) the Orifice of the upper 
Wound was not near ſo wide as that of the lower; 
but it ſeems to be much, in one of your Profeſſion, 
not to be able to judge whether the Wounds were 
given with the ſame ſort of Sword, when there 
was ſuch a Difference in the Orifices. | 

Salm. That below was a deeper Wound; and 
there was a conſiderable Difference between the 
Largeneſs of one and the other. 

Lord Audley. My Lords, I deſire he may tell 
your Lordſhips how far backward the Wound in 
the Side lay. | 

Salm. It was directly on the left Side, immedi- 
ately under the two laſt Ribs, and paſt through 
the Diaphragma. | 

M. of Normanby. Pray, my Lords, let him point 
with his Finger whereabouts it was. f1 

L. H. St. My Lords would have you ſhow them 
with your Finger whereabouts it was. (Which be 
did.) | a 

E. of Wars. It is a very material Queſtion for 
me, that he ſhould anſwer, whether he did believe 
that one and the ſame Sword might not give both 
Wounds. | 

Salm. I cannot ſay any Thing of it one Way 
or other; but one Wound went much further 
than the other, becauſe it was in a fleſny Part; 
and in ſuch a Caſe, the further the Sword goes in, 
it makes the Wound larger. 

Mr. Att. Gen. Then our next Witneſs is Stephen 
Turner, who was Mr. Coote's Man; and he will 
give you an Account what Sword his Maſter had, - 
and where he found it. 


He was ſworn, a Sword was ſhewn him.] 


Turner. This was my Maſter's Sword, Mr. 
Coote's, and I never ſaw it after he went out in the 
Morning, till I ſaw it in the Hands of the Conſta- 
ble, and afterwards before the Coroner. 

Mr. Att. Gen. What Time did you hear of your 
Maſter's Death ? 

Turner. It was about nine a Clock next Morning 
that I heard he was dead. | 

Mr. Att. Gen. Where was your Maſter's Body? 

Turner, It was in St. Martin's Lane. | 

Earl of Tankerville. I would deſire he might be 
aſked one Queſtion, Whether his Maſter uſed his 
Left-hand or his Right? 

Turner. ] do believe he was a right-handed Man, 
I did never fee him fence; It was on the Sunday 
Morning that I went to the Round-houſe, where 
I found my Matter dead. 

Earl of Warwick. I deſire he may be aſked, 
Whether he has not obſerved a particular Kind- 
neſs and Friendſhip between his Maſter and me ? 

Turner. Yes, my Lord: I have ſeveral Times 
waited upon my Maſter, when my Lord and he 
was together, and they were always very civil 
and kind one to another; and I never heard one 
Word of any Unkindneſs between them. 

Earl, of Warwick: Whether he knows of any 
Quarrel that was between us? 

Turner. No, I never did. 


> + | Earl 
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Earl of Warwick. I deſire he may be aſked, 
Whether he did not uſe to lie at my Lodgings 
ſometimes? 7 92 

L. H. St. Vou hear my Lord's Queſtion; What 
ſay you, Did your Maſter uſe to lie at my Lord of 
Warwick's Lodgings at any Time? 

Turner. Yes ; very often. 

Mr. Alt. Gen. Pray call Pomfret again, and let 
him ſee the Sword. | 


[Then he came in, and two Swords were ſhewn 
him. ] 3 | | 


Mr. Att. Gen. I deſire he may acquaint your 
Lordſhips what he knows of thoſe two Swords. 

Pomfret. Theſe two Swords were brought 1n 
by ſome of the Company that came to my Ma- 
ſter's Houſe, and when they were ſhewn to Cap- 
tain French in the Morning, he owned this to be 
his, and the other to be Mr. Coote's; and he defired 
that Notice might be taken that his Sword was 
dirty, but not bloody ; and there was ſome Blood 
upon the other. | 

Mr. Att. Gen. 
Sword ? | 

Pomfret. Indeed I cannot tell. 

Mr. Att. Gen. Then our laſt Piece of Evidence, 

my Lord, will be that of Mr. White the Coroner. 


(Who was fworn.) 


I.. H. St. What do you aſk him, Mr. Attor- 
ney ? | x 


Mr. Att. Gen. From whom had he theſe Swords? 
(The Swords were ſhewn him.) 


White. May it pleaſe your Grace, theſe Swords 
were delivered to me by the Conſtable. | 
Mr. Att. Gen. My Lord, I defire he may be aſk- 
ed, Whether, upon his View of the Body, he 
looked upon the Wounds; and, Whether he did 
apprehend they were given by one and the ſame 
Sword. | | 
I/hite. May it pleaſe your Grace, when T had 
ſworn my Inqueſt, I ſent for the Surgeon that 
was here before, and gave him order to probe the 
Wounds, that the Jury might know the Nature of 
them, in order to the drawing up the Inquiſition ; 
and ] did expreſsly aſk him, Whether he found any 
ſuch Diſtinction between them, that they were gi- 
ven by one and the ſame Weapon, or different 
Weapons: He ſaid, as he ſays now, Fhat he could 
not tell, Whether the Wounds were given by 
two Swords, or by one; but he did apprehend 
there was a great Difference between them, and 
fo did I; but generally the Orifice of a Wound 
does cloſe up when the Body is cold: One of the 
Wounds were nearer the Left-ſide than the other; 
to the beſt of my Remembrance, it was almoſt be- 
hind him. | | | 
Mr. Att. Gen. We have done with our Evidence, 
until we hear what my Lord of Warwick ſays 
to It, | 
L. H. St. My Lord Warwick, will 
this Witneſs any Queſtions? 
Earl of Warwick. No, my Lord. | 
L. H. St. Make Proclamation for Silence. 
Cl. of the Crown. Serjeant at Arms, make Pro- 
cla mation. | 
Serj. at Arms, O yes, O yes, O yes, His Grace, 
my Lord High Steward of England, does ſtrictly 


you aſk 


Who brought in Mr. Coote's 


charge and command all Manner of Perſons here 
preſent, to keep Silence, upon Pain of Impriſon. 
ment. | | 
Le Ft oh My Lord of Warwick, the King's 
Counſel have made an End of giving Evidence hoe 
the King; now is the proper Time for you to 
enter upon your Defence. | 
E. of Warwick. May it pleaſe your Grace, and 
you my noble Lords, my Peers, | 
J ſtand here before your Lordſhips, accuſed of 
che Murder of Mr. Coote, of which I am fo inno. 


cent, that I came and voluntarily ſurrendred m 


ſelf, ſo ſoon as I heard your Lordſhips might be a; 


leiſure to try me; and had ſooner done it, but 


that the King was not then here, nor your Lore: | 
ſhips ſitting, and had no Mind to undergo a Jong 
Confinement ; and now I think I might well ſub: 
mit it to your Lordſhips Judgment, even on the 
Evidence that has been offered againſt me, whether 
there hath been any „ of Malice pro- 
penſe, or my being any Actor therein, ſo as to ad- 
judge me guilty. And I think I may with hum. 
ble Submiſſion to your Lordſhips ſay, that my 
Innocence appeareth even from ſeveral of the Wit. 
neſſes who have been examined againſt me, which 
I will not trouble your Lordſhips to repeat, but 
ſubmit to your Memory and Obſervation. 

But, my Lords, the Safety of my Life does not 
ſo much concern me in this Caſe, as the Vindica- 
tion of my Honour and Reputation, from the 
falſe Reflections to which the Profecutor has en- 
deavoured to expoſe me; and I ſhall therefore beg 
your Lordſhips Patience to give a fair and full Ac- 
count of this Matter ; In which the Duty I owe 
to your Lordfhips, and to Juſtice in general, and 
the Right I owe to my own Cauſe in particular, do 


ſo oblige me, that I will not in the leaſt preva- 
ricate, neither will I conceal or deny any T hing 


that 1s true. 

My Lords, I muſt confeſs J was there when this 
unfortunate Accident happened, which muſt bea 
great Misfortune in any Caſe, but was more ſo 
to me in this, becauſe Mr. Coole was my particu- 
lar Friend, and I did all J could to hinder it, as 
your Lordſhips may obſerve by the whole Pro- 
ceedings. | | 

It was on the Saturday Night when my Lord 
Mohun and I, and ſeveral other Gentlemen, met 
at Lockers, where the fame Company uſed often to 
meet; and in ſome Time after ſeveral of us had 
been there, Mr. Coote came unexpectedly, and for 
ſome Time he and we were very friendly, and in 
good Humour, as we uſed to be with each other ; 
Bur then there happened ſome reflecting Ex- 
preſſions from Mr. Coote to Mr. French, who there- 
upon called for the Reckoning; and it being paid, 
we left the upper Room, and ] propoſed ro ſend 
three Bottles of Wine to my own Lodging, and 
to carry him thither to prevent the Quarreſ. But 
while the Company ſtop'd to call for a Glaſs of 
Ale at the Bar below, Mr. Coote (whoſe unfortu- 
nate Humour was ſometimes to be quarrelfome) 
did again provoke Mr. French to ſuch Degree, that 
they there drew their Swords, but we then pre- 
vented them of doing any Miſchief ; then Mr. Got 
ſtill inſiſting to quarrel further with Mr. French, my 
Lord Mobun and] propoſed to ſend for the Guards 
to prevent them: But they had got Chairs to go 
towards Leiceſter-fields, and my Lord Mobun and 
I, as Friends to Mr. Coote, and intending to prevent 
any hurt to him, did follow him in two other 
Chairs, and as he was going up St, Martins Lane, 

; ſtop's 
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ſtop'd him, and ] extreamly there preſſed him to 


and be Friends with Mr. French, or at leaſt 
4 ie, for that the Night was very dark and 


wet; and while we were fo perſwading of him, 


Mr. French in one Chair, and Mr. James and Mr. 
Dockwra in twoother Chairs paſt by us, (which we 
gueſs'd to be them) on which Mr. Coote made his 
Chairmen take him up again, and becauſe the 
Chairmen would not follow Mr. French faſter, 
threatened to prick him behind, and when we 
were got to Green-ſtreet, and got out of our Chairs, 
Mr. Coole offered half a Guinea to be changed to 
ay for all our three Chairs, but they not having 
Change, he deſired Lord Mohun to pay the three 
Shillings, which he did. And in a few Minutes 
after, Mr. Coote and Mr. French engaged in the 
Fields, whither I went for the Aſſiſtance and in 
Defence of Mr. Coote, and received a very ill 
Wound in my right Hand ; and there this fatal 
Accident befel Mr. Coote from Mr. French, whom 
Mr. Coote had dangerouſly wounded, and I muſt 
account it a great Unhappineſs to us all who were 
there: But ſo far was I from encouraging of it, 
that I will prove to your Lordſhips that I did my 
utmoſt Endeavours to prevent it ; ſo far from any 
Deſign upon him, that J expoſed my own Lite 
to ſave his; ſo far from propenſe Malice, that I 
will by many Witneſſes of good Quality and Cre- 
dit, prove to your Lordſhips a conſtant good and 
uninterrupted Friendſhip, from the firſt of our Ac- 
quaintance to the Time of his Death; which will 
appear by many Inſtances of my frequent Com- 
pany and Correſpondence with him, often lend- 
ing him Money, and paying his Reckonings, and 
about two Months before his Death lent him an 
hundred Guineas towards buy ing him an Enſign's 
Place in the Guards, and often, and even two Nights 
before this, he lodged with me, and that very 
Night J paid his eee RE © 
And when I have proved theſe Things, and an- 
ſwered what has been ſaid about the Sward, and 
what other Objections they have made, I doubt 
not but that I ſhall be acquitted to the entire Sa- 
tisfaction of your Lordſhips, and all the World 
that hear it. | | 
Before I go upon my Evidence, I will crave 
leave further to obſerve to your Lordſhips, that 
at the Old-Baily, when I was abſent, Mr. French, 
James and Dockwra, have been all tried on the ſame 
Indictment now before your Lordſhips, and it was 
then opened and attempted, as now it is, to prove 
it upon me alſo ; and by moſt of them the fame 


' Witneſſes who have now appeared; and they were 


thereupon convicted only of Manſlaughter, which 
could not have been, if I had been guilty of Mur- 


der. And on that Trial it plainly appeared that 


Mr. French was the Perſon with whom he quarrel- 
led, and who killed him. And now I will call my 
Witneſſes. 

L. H. St. Will your Lordſhip pleaſe to go on 
to call your Witneſſes, for the Proof of what you 
have ſaid; that is the Method, and then you are 
to make ſuch Obſervations as you pleaſe. 

E. of War. My firit Witneſs is Captain Edmund 
Keeling, who was with me at Locket's, but went 
away before Captain Coote or any of them came; 
and he will tell you I was with him a while. 


Thin Captain Keeting ſtood up. 


L. H. St. Captain Keeting, you are not upon your 
COL the Law will not allow it. In Caſes 
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of this Nature the Witneſſes for the Priſoner are 
not to be upon Oath ; but you are to conſider that 
you ſpeak in God's Preſence; who does require 
the Truth ſhould be teſtified in all Cauſes before 
Courts of Judicature, and their Lordſhips do ex- 
pect that in what Evidence you give here, you 
ſhould ſpeak with the ſame regard to Truth as it 
you were upon Oath ; you hear to what it is my 
Lord of Warwick defires to have you examined, 
what ſay you to it ? 

Captain Keeting. My Lord, I will tell your 
Lordſhip all the Matter I know of it. I mer with 
my Lord of Warwick that Evening at Tom's Cot- 
fee-Houſe, and we continued there till about 
eight at Night; I went away to ſee for a Gentle- 
man that owed me Money, and afterwards I went 
to Locket's, and while I was there, the Drawer 
came up and told me my Lord of Warwick deſi- 
red to ſpeak with me, and when he came up into 
the Room, he ſaid he was to meet with my Lord 
Mob n there and Captain Coote, and he aſked me 
if I knew where Captain French and Capt. James 
were; I told him I dined with Capt. Coote at Shut- 
tleworth's; and in a while after Capt. Coote came 
in, and about an Hour and an half, I think, I 
continued there, and Capt. French came in; Cap- 
tain Dockwra and we drank together for an Hour 
and an half, and they admired about ten a Clock 
that my Lord Mobun was not come, and I payed 
my Reckoning, not being very well, and away I 
went home; Mr. James came in juſt before IJ went 
away, but there was no Quarrelling, nor any 
Thing like it before I went away. | 

E. of Warw. My Lord, I defire he may be aſk- 
ed, Whether we did not uſually meet there as 
Friends, eſpecially Capt. Coote and I. 

Capt. Kzeting. Captain Coote and my Lord of 
Warwick uſed to be almoſt every Day together 
at that Place, 

E. of Warw. Pray, did he ever know or obſerve 
any Difference or Quarrel between Captain Coote 
and me ? N 

Capt. Keeting. No, my Lord, I never ſaw 
any Thing but the greateſt Friendſhip between 
my Lord of Warwick and Captain Coote that could 
be; I was with them and ſaw them together almoſt 
every Day. 

L. H. St. Have you any Thing further to ex- 
amine this Witneſs to? 2's 

E. of War. No, my Lord, I have no other 
Queſtion to aſk him. FD Ls 

L. H. St. Who is your next Witneſs, my 


Lord? 


E. of War. My Lord, I ſuppoſe I ſhall not 
need to trouble you to examine the Chairmen 
over again; your Lordſhips have heard what 
they can ſay: I deſire Colonel Stanbope may be 
called. 


Who it ſeems ſtood by the Chair of State, and it 
was ſome while before he could get round 
to come to the Place where the Witneſſes were 

to ſtand, 


L. H. St. While this Witneſs gets round, if 
your Lordſhip has any other Witneſs ready to 
ſtand up, pray let him be called. 

E. of Warwick. To prove the Kindneſs between 
Captain Coote and me, 1 deſire Colonel Bliſſet 
may be called. 


Who 
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I. H. St. What is it your Lordſhip aſks this 
Witneſs, or calls him to ? | 
E. of Warw, To teſtify what he knows of any 
Kindneſs or Unkindneſs between Captain Coole 
and me; whether he has not been often in our 
Company ? | 
L. H. St. Have you been often in Company 
with my Lord of Warwick and Captain Coote ? 
Col. Bliſſet. Yes, my Lord, I was very well 
acquainted with both of them for a twelve Month 
paſt before this Accident, and I have often been 
in their Company, and I always obſerved that 
there was a great deal of Friendſhip and Kindneſs 
between them. 
E. of Warwick, My Lord, I deſire he may 
tell any particular Inſtance that he knows or can 


remember. 


Col. Bliſſet. I remember when Captain Coote had 


his Commiſſion in the Regiment ot Guards, he 
was complaining of the Streightneſs of his Cir- 
cumſtances; he was to pay for his Commiſſion 

400 Guineas, and ſaid he had but 3oo for to pay 
for it, and my Lord of Warwick did then ſay to 
him, do not trouble your ſelf about that; or let 
not that diſturb you, for I'll take care you ſhall 
have 100 Guineas, and he ſaid he would give 
Order to his Steward to pay him ſo much; and 
I was told afterwards that he did ſo. 

E. of War. I deſire he may tell, if he knows of 
any other particular Inſtances of my Friendſhip 
to Mr. Coote, * 

Col. Bliſſet. Once when he was arreſted by his 
Taylor for 13 /. my Lord lent him five Gut- 
neas, and uſed yery frequently to pay his Reck- 
oning for him. 2 

E. of Warw. I deſire he may tell, if he knows 
any Thing elſe; and whether he has not lain at 
my Lodgings, and particularly but fome imall 
Time before this Accident happened. —" _ 

Col. Bliſſet. About ten Days before this unhap- 
py Accident happened, I was at my Lord of War- 
wick's Lodgings, and when I came there I found 
Captain Coote there a dreſſing himſelf; and I aſk- 
ed him how that came to paſs, and he told me 
they had been up late together, and that he had 
ſent home for his Man to dreſs himſelf there; 
upon which I did obſerve that they had been a 
rambling together over Night ; and there was a 
very great Familiarity between them. 

FE. of /arw. Did you obſerve any Quarrel 
between us ? | | 

Col. Bliſſet. No; None at all; I never knew of 
any Quarrel between my Lord of Warwick and 
Captain Coole, but I obſerved there was a particu- 
lar Kindneſs between them, and a great deal of 
Friendſhip] know my Lord of Warwick ſhewed 
to him, in paying of Reckonings for him, and 
lending him Money when he wanted. 

E. of War. My Lord, I deſire he may be aſked 
whether he does not know that Captain Coote was 
ſtraitned for Money. 

Col. Bliſſet. I did hear Captain Coote ſay, That 
he had not received any Thing from his Father 
for thirteen Months, and his Father was angry 
with him, and would not ſend him any Supply, 
becauſe he would not conſent to cut off the En- 
tail, and ſettle two or three hundred Pounds up- 
on a Wnore he had. 

Mr. Alt. Gen, Pray, Sir, will you conſider with 
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your ſelf, and though you are not upon your 
Oath, anſwer the Queſtions truly, for you are 
obliged to ſpeak the Truth, though you are ng; 
ſworn, whenever you come to give your Teſti— 
mony in a Court of Judicature 3 Pray acquaint 
my noble Lords here, Whether you did never hear 


my Lord Warwick complain of Capt. Coe ? 


Col. Bliſſet. 
plain of him. 
Mr. Att. Gen. Did you never hear the leaſt 


Word of any Quarrel between them ? | 
Col. Bliſſet. No, indeed, I did never hear of any 


Quarrel between them. 
Mr. Ati. Gen. Did you never hear of any Un. 


kindnels at all? | | 
Cal. Bliſſet. No, indeed, my Lord, not T; 
I never ſo much as heard of the leaſt Unkindneſs 


whatſoever. 
Z. H. St. Well then, my Lord, who do you 


call next? | 

Earl of Warwick, Now Colonel Stanhope is 
here, I deſire he may be aſked the ſame Queſtion, 
Whether be does not know the particular Friend- 
ſhip that was between Captain Coote and me, and 
what Inſtances he can give of it? | 

I. H. St. You are to conſider, Sir, though 
you are not upon your Oath, you are in a great 
Court, and under no leſs ſtrict Obligation to teſtify 
the Truth, and nothing but the Truth: You hear 
what my noble Lord aſks you. 

Col. Stanbope. My Lord, I have known my 
Lord of Marw¾ick and Captain Coote for about a 
Twelvemonth, and I did perceive that they did 
always profeſs a great Kindneſs for one another. 

Earl of Warwick. I deſire to know of him, 
Whether he obſerved any particular Friendſhip 
between Capt. Cooze and me, much about the 
Time of this Buſineſs. | 

Col. Stanhope. About eight or ten Days before 
this unhappy Accident, I went to wait upon my 
Lord of Warwick twice at his Lodgings : Once I 
found Captain Coote there, one of them was in Bed, 
and the other was dreſſing of himſelf ; I thought 
they were very good Friends that were ſo fami- 
liar, and I had good Reaſon to think ſo, becauſe 
of that Familiarity : Both the Times that I was 
there, when I found them rogether, was within 
eight Days before the Accident happened, | 

Earl of Warwick, The next Witneſs I ſhall 
call will be Mr. Diſney. | | 

Mr. Att. Gen. But before Colonel Stanhope goes, 
I deſire to aſk him this Queſtion, Whether he 
did never hear or know of any Unkindneſs between 
my Lord of Warwick and Capt. Coote ? 

Col. Stanhope. No, indeed ] did not, I always 
thought them to be very good Friends. 

L. H. St. Will your Lordſhip go on to your 
next Witneſs ? | 

Earl of Warwick, Yes, my Lord, there he is, 
Mr. Diſney ; I defire he may be aſked what he 
knows of any Expreſſions of Kindneſs and Friend- 
ſhip between me and Capt. Coote. | 
Mr. Diſney. About the Time that Captain Coole 
was to have his Commiſſion in the Guards, my 
Lord of Warwick received a Letter from him, 
wherein he deſired him to lend him the 100 Gui- 
neas, according to his Offer, for he had but 300 
by him, and he ſaid his Father was unkind to him, 
and he could have no Money from him, and he 
would be honeſt to him and pay it again as ſoon 
as he could; my Lord ſent if his Steward, and 


ordered him to provide 100 Guineas for Captain 
Coole 


No, I never did hear him com. 
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wick and Captain 


Coote while J was there; and all the Times that 
ever I ſaw them together, which was very fre- 
quently, there was the greateſt Kindneſs between 
chem that could be; and ſeveral Times I have een 
my Lord of Warwick pay Capt. Coote's Reckoning 
for him, and lent him Money when he wanted 
vat 52 25 
"— Gen. I deſire to aſk you, Sir, this 
Queſtion, though you are not upon Oath, yet 
you are obliged to ſpeak the Truth in a Court of 
Juſtice as much as if you were upon Oath : Did 
you not know or hear any Thing of a Miſunder- 
ſtanding or Quarrel about the Time that this Bu- 
ſineſs happen'd? 45 So 
Mr. Diſney. No, indeed: I was with them to- 
gether but rhe Day before, and frequently, and I 
heard nothing of any Unkindneſs between them 


in my Life, nor never knew of any Quarrel be- 


tween them, or any Reaſon for it. | 
L. H. St. My Lord, Who is it you call next? 
Earl of Warwick. Colonel Whiteman. (Who 


ſtood up.) 


L. H. St. What do you call this Gentleman for? 

Earl of Warwick. It is to the ſame Effect, to 
acquaint your Lordſhips with what he knows of 
the Converſation between Captain Coote and me. 

Col. Mhiteman. My Lord, I know my Lord of 
Warwick and Captain Coote were conſtant Compa- 


nions together; they dined together almoſt every 


Day for half a Year's Time almoſt ; and as to this 
Time, when this Buſineſs had happened, I went 
to my Lord of Warwick, being ſent for by him, 
and found him at a private Lodging, where he 
expreſſed a great deal of Concern for the Death of 
his dear Friend Mr, Coote, and he ſhewed me the 
Wound he had received in his Hand, and he deſired 
he might be private, and he told me he believed 
People would make worſe of it than it was, be- 
cauſe he did not appear; but he did but intend to 
keep himſelf out of the Way till he could be tried; 


and I took what Care I could to get him a Conve- 


nience to go to France. | 

Mr. Att. Gen. Pray, What Reaſon did he give 
for his going away? | 

Col. Yhiteman. The King being at that Time 
out of England, and ſo the Parliament not Sitting, 
he ſaid he did not love Confinement, and had ra- 
ther be in France till the Parliament ſhould meet, 
and he might have a fair Trial, which he thought 


he ſhould beſt have in this Houſe. 


Mr. Att. Gen. But pray, Sir, conſider, You 


are bound to tell Truth, and the whole Truth, in 


ſuch a Caſe as this: Are you ſure there was no 
Unkindneſs or 9 between my Lord War- 
oote about this Time? 
Col. Whiteman. No, I never knew of any Quar- 
rel or Unkindneſs between them in all my Life ? 
L. H. St. My Lord, Have you any more Wit- 


neſſes? 


Earl of Warwick. I have a great many Witneſ- 
ſes more to the ſame Purpoſe, but I think I need 
not trouble your Lordſhip with them; only I 
would call a Perſon that has been mentioned, that 
is my Steward. | | 

L. H. St. What is his Name? 

Earl of Warwick. Edmund Raymund. (Who ſtood 
up.) | | . 
L. H. St. What Queſtions do you aſk him? 

Earl of Warwick. I deſire he may tell what he 
knows of any Friendſhip between Captain Coote 
_ me, and what particular Inſtances he can give 
of it. | 
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Raymund. My Lord, I know that my Lord ſent 
for me, and ſaid Captain Cote had occaſion for 
100 Guineas to pay for a Commiſſion in the Guards, 
which he had not Money to make up, and I know 
that they were conſtant Companions every Day, 
did eat together, and often did lie together, and 
I did provide the 100 Guineas for him; and I al- 
ways did obſerve that there was a very great 
Friendſhip between them. 

Earl of Warwick. My Lord, the next Witneſs T 
ſhall call will be Mr. French, who, I hope, having 
been tried, and had his Clergy allowed him, will 
be a good Witneſs ; I ſhould be ſorry to interpoſe 
any Thing that would be a Hindrance to your 
Lordſhips giving Judgment in this Cauſe preſent- 
ly ; he is able to give your Lordſhips an Account 
of the whole Matter ; and though, I hope, I have 
no need of calling him as a Witneſs, yet I humbly 
offer it to your Lordſhips. 

L. HE. St. What ſay the Counſel on the other 
Side ? | 

Earl of Warwick. My Lord; I do not inſiſt up- 
on it; I think I have no need of it? | 

L. H. Si. Your Lordſhip muſt judge for your 
ſelf how far it is for your Advantage, to deſire 
that this Matter ſhould be debated. 

Earl of Warwick. I do not deſire to take up your 
Lordſhip's Time, though I am very well adviſed, 
that he is a good Witneſs in Law. | 

| Earl of Roch. I apprehended it the Duty of the 
King's Counſel to make Objection againſt any 
Witneſs that ſhould be produced by the Priſoner ; 
I am loth to give your Lordſhips any unneceſſary 
Trouble, yet I own, that I am not ſatisfied that a 
Witneſs ſhould be offered and rejected, though the 
Objection be not made and argued, by my Lord, 
the Priſoner at the Bar: If a Witneſs be offered, 
and they think they have an Objection againſt 
him, if they do inſiſt upon it, it will occaſion a 


- 


Debate, and then we muſt adjourn into the Houſe 


of Lords. | | 
L. H. St. It is not inſiſted upon by my Lord, as 
I apprehend. My Lord of Warwick, Have you 


any other Witneſs you would have called? 


Earl of Warwick, I defire to afk Mrs. Amy a 
Queſtion or two. 


Then ſhe ſtood up. 
L. E. St. What does your Lordſhip aſk her? 


Earl of Warwick. What ſhe remembers paſſed | 


at her Houſe about my Sword, or any Thing. 
Mrs. Amy. My Lord, when I came into the 
Room where my Lord of Warwick and Captain 
French were, in our Houſe, I ſtood by Capt. French 
while his Wounds was dreſſing, and I ſaw my 
Lord of Warwick's Sword, and looked upon it, 
and the Hilt and all the Shell was full of Blood, 
and it ran down to the Bottom of the Sword Blade. 
Earl of Warwick. I deſire ſhe may be aſked, how 
ſoon that was after my coming in ? | | 
Mrs. Amy. It was a Quarter of an Hour after 
my Lord came in, 3 
Earl of Warwick. I deſire ſhe may ſpeak what 
Sort of Sword it was at the Hilt, whether it were 
open or cloſe ? | 
Mrs. Amy. Indeed, I cannot ſay; but the Hilt 
was full of Blood, the Shell of it, and it ran down 
to the Bottom of the Blade. . | 
L. H. St. Has your Lordſhip done? Et 
Earl of Warwick. My Lord, I would only take 
notice, that the three Gentlemen that were on the 
other 


-> 


other Side, were tried at the Old-Baily, and found 
guilty only of Man- laughter; but now I being on 
his Side, and not having any Malice to him, but al- 
ways a great deal of Friendſhip, I ſubmit it to your 
Lordſhips, whether I can be thought any Ways 
guilty of his Death; and 1 humbly hope your 
Lordſhips will hear my Counſel, if you make any 
doubt of that. | | 

L. II. St. What is it your Lordſhip would have 
Counſel heard to ? 

E. of //ar. To this Caſe, my Lord, Whether 
there being ſix Perſons, Three of a Side, one is 
killed, and I being engaged on the Sideof him that 
was killed, the three on the other Side have been 
tried for the Death of that Man ; whether I, who 
was of his Side be equally guilty with them, who 
were on the other Side, eſpecially, I engaging 
particularly with another of the three, that were 
of the other Side: That Queſtion I deſire my 
Counſel may argue, whether I be equally guilty 
with them that were on the other Side, and who, 
notwithſtanding Death happened in the Caſe, 
yet were found guilty only of Manſlaughter. 

L. Godolphin. My Lords, it has been moved by 
my noble Lord at the Bar, that his Counſel ſhould 
be heard about Mr. French's being Witneſs, whe- 
ther he ſhould be a Witneſs or no ; I think it would 
be much for the clearing of the Fact one Way or 
other, if the Evidence of that Witneſs could be 


heard; but whether he can be heard, or not, 
according to Law, is a Queſtion that muſt be de- 
bated amongſt your Lordſhips, after your Lord- 
ſhips have heard the Counſel on both Sides, and 
perhaps the Opinion of the Judges upon their 
Arguments ; and therefore I think we muſt ad- 


Journ, to conſider whether this Matter ſhall be 
argued or no. 
. 


Attorney ? 
Mr. Att. Gen. My Lords, I ſhould agree with 


the Motion that is made, if there were any Thing 
inſiſted upon by the Priſoner at the Bar, that 
would bear a Queſtion or Argument; but my Lord 


What ſay you to this Matter, Mr. 


of JVarwick himſelf has waved the Objection, and 


ſo I think there is no need for any Argument on our 
Side. 

L. Godo!, I would agree with the Motion that 
was made for adjourning, in order to debate, but I 
deſire to be thus underſtood, if he thinks it for 
his Advantage, that this Witneſs ſhould be heard 
for him, which he knows beſt, whether it be or 
be not; then I do ſuppoſe your Lordſhips will 
adjourn, to conſider of it in your own Houſe 
amongſt your ſelves ; it will not be proper to en- 
ter into the Debate here, nor there neither, till 
you know what Objection the Counſel for the King 
make againſt this Man's being an Evidence, and 
therefore we would know, it is fit to be known, 
whether my Lord's waving, or not inſiſting upon 
this Man's Teſtimony, be free and voluntary, and 
abſolute ; or whether it be only in reſpect to the 
Trouble it may put the Houle to for the De- 
bate. | 
L. H. St. My Lord Warwick, ſome of my noble 
Lords obſerve you have deſired Mr. French ſhould 
be exathined, and that your Counſel may be heard 
to that Point, whether he be by Law a Witneſs, or 
not; ſeveral of my Lords think it reaſonable, 


Counſel ſhould be heard, Whether he be a Wit- 


neſs or not; or at leaſt, that that Queſtion ſhould 
be conſidered amongſt themſelves, if inſiſted up- 
an; therefore your Lordſhip is to declare, whe- 
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ther you do inſiſt upon it, or deſire to wave it, 

E. of War. I wholly ſubmit my ſelf to your 
Lordſhips; but as I am adviſed by my Counſel, | 
hope he is a good Witneſs, and I deſire my Coun- 
ſel may be heard to that Point. 

Mr. Att. Gen. My Lords, in Truth I acknoy. 
ledge, according to the Method of Law, the Oh. 
jection ought to come of our Side, for I think we 


have very good Reaſon to oppoſe that Gentleman', 


being a Witneſs in this Caſe, even upon that Oh. 
jection which my Lord has made himſelf, upon the 


Conſideration, that he has been found guilty of 


Man- ſlaughter, for the Death of this very Perſon, 


It is true, upon his Prayer, Clergy was allowed 


him, but the burning of the Hand was reſpited, 
and he was not burnt in the Hand, and he is nor 
pardoned ;. and how far he can be a Witneſs in this 
Caſe, is the Objection ; If a Man convicted of 


Felony, that is within Clergy, prays his Clergy, 
and it is allowed him, but he is not burned in the 


Hand, nor pardoned, we apprehend he is no Wit. 
neſs ; and that is the Objection we make againſt 


his Teſtimony to your Lordſhips. 


L. H. St. My Lord Warwick, you hear what 
is ſaid by way of Objection againſt this Man's be- 
ing a Witneſs. What ſay you to it? 

E. of Warw. For Matter of Law, my Lords, 
I am not capable of ſpeaking to it, but I defire 
my Counſel may. | | 

L. H. S. That which Mr. Attorney propoſes 
by way of Objection is Matter of Fact, and the 
Matter of Law does not ariſe till the Fact be ſet- 
tled, which muſt fall within your Lordſhip's own 


| Knowledge, who produce him as a Witneſs, and 


therefore you muſt anſwer to that Fact your 


ſelf. 


E. of Wart. I deſire to know of your Lordſhips, 


if a Man be convicted of Felony that is within 


Clergy, and prays his Clergy, and it is allowed 
him, but the burning of the Hand is reſpited, and 
there is a Warrant for his Pardon ; whether he 
cannot be a good Witneſs : That his Clergy was 


allowed, and the burning of the Hand reſpited, 


I have the Record here to ſhew, 
L. H. St. My Lords, my noble Lord at the 


Bar, inſiſting upon a Warrant for a Pardon, |] 


muſt acquaint you with ſomething that has hap- 
pened during your Lordſhips fitting here this 
Day; ſince I came hither a privy Seal was delive- 
red to me, in order to paſs a Pardon for the burn- 
ing in the Hand of Mr, French for the Man- ſlaugh- 
ter for which he was convicted at the O1d-Batly ; 
ſo far I can acquaint your Lordſhips as to Matter 
of Fact. | | 

Earl of Warwick. My Lord, I am adviſed by 
my Counſel, that he is a good Witneſs without a 
Pardon, or without burning in the Hand. 

L. H. St. What ſay you, Mr. Attorney, to the 
rl Now you underſtand what the Fact tru- 
y is. | 
Mr. Alt. Gen. Yes, my Lord; and I do appre- 
hend, with Submiſſion to your Lordſhips Judg- 


ment, That a Man convicted of Felony, tho? he 
prays his Clergy, and has it allow'd him, but is 


not burnt in the Hand, nor has any Pardon, can 


be no Witneſs. | 
L. H. St. That is the Caſe upon which you 


are to form your Objections: Here is a Man pro- 
duced asa Witneſs, who has been convicted of Fe- 


lony, within the Benefit of Clergy, has craved his 
Clergy, has had it allowed, but has not been burnt 


in the Hand, nor pardoned. 


Mr, 
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g 699: Lords, with humble 
J Cen. Then, my Lords, with hum 
Wc upon the Matter of Fact fo ſtared, I 
make this Objection, That he is no Witnefs in 
Point of Law: He has been convicted, in one re- 
ſpect, for the very Offence for Which the noble 
Lord, the Priſoner at the Bar, ſtands indicted : 
Tho? not in the fame Degree as the Indictment ſets 
it forth, yet it is for the ſame Fact. Upon this 
Indictment Mr. French was indicted at the Seſſions 
at che Old. Baily, and there he was found guilty of 
Man-ſlaughter, upon which, he pray'd the Benefit 
of his Clergy, which was allow'd him, but he was 
not burnt in the Hand: Thus ſtands the Caſe in 
Fact. Now, my Lords, the Allowance of Clergy 
of it ſelf, does not diſcharge the Party from the 
Offence, ſo far as to ſet him Reus in Curia, and 
make him in all reſpects a Perſon fit to have the 
Benefit and Privileges of a Probus & Legalis Homo, 


Till he has paſs'd through thoſe Methods of ſet- 


ting himſelf Right in the Eye of the Law, that the 
Law hath preſcribed; and in order to ſet this 
Matter in its true Light before your Lordſhips, 
it will be neceſſary for me to open to your Lord- 


ſhips, as far as I can, the Nature of this Benefir 


of Clergy, and whar Advantage did accrue to 
the Party, by having that Benefit allow'd him, 
and likewiſe what Benefit he had by the Act that 
enacted the Burning in the Hand, which was the 
Statute of the 4th of Hen. VII. And by that Act the 
Burning in the Hand was to be of no more Effect, 


but only to ſhew that he had had his Clergy al- . 


lowed him; that unleſs he were within Orders, 
he ſhould have it no more than once. Before 
that Act of Parliament, a Perſon might have had 
the Benefit of Clergy ſeveral Times, but that Act 
limits it as to Time, that it ſhall be but once: And 


therefore, in order to the having of ic known, 


whether a Man once had his Clergy allowed him, 
that did not produce his Orders, that A& pro- 
vides there ſhall be a Mark ſet upon him at the 
Time of the Allowance of this Clergy, as a To- 
ken that it was allowed him, and he was never 
to have it allowed afterwards, but even at that 
Time he was to be delivered over to the Ordi- 


| nary to make his Purgation ; but ſince that Act, 


ſeveral Statutes have been made about this Matter. 
I ſhall mention one that relates to your Lordſhips, 


and that is the Statute of Edward the VIth, which 


indeed does Enact, That in caſe where a Peer is 
convicted of Felony within the Benefit of Clergy, 


he ſhall be diſcharged without being burnt in the 
Hand, but then, and thus the Law ſtood till the 


Statute of 18 Eliz. cap. 7. by which *tis Enacted, 
That after the Burning in the Hand the Priſoner 
ſhall not be delivered to the Ordinary, but he ſhall 
be diſcharged ; by Virtue of which Act, after burn- 
ing in the Hand, the Priſoner hath made full Sa- 
tisfaction to the Law, without that Sort of Pur- 
gation which was before requiſite to be made, but 


till he be burnt in the Hand, or has his Pardon, 


he is not to be diſcharged; it may be he may be 
bailed out by the Judge, in order to get a Pardon, 
but ſtill he remains in ſtatu quo, as to his being a 
Witneſs, or any Thing of chat Nature; his Cre- 
dit is gone till it be reſtored by the King's Par- 


don, or his undergoing the Puniſhment that the 


Law requires; and no Man would ſay, that where 
one lies under a Conviction of Felony undiſchar- 
ged by burning in the Nand, or Pardon, that he 
can be a Witneſs; he remains juſt as he was be- 
fore, the Conviction remains upon him, which dif- 
abled him to be a Witneſs; and that we ſubmit to 


for the Murder of Richard Coote, Eſq; 


he came again before the Court, and being 
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your Lordſhips as the Caſe of this Perſon, Cap- 
tain French. be hh * ARw OT 
Mr. Sol. Gen. My Lords, if your Loordſhips 
pleaſe to ſpare me one Word of the fame Side : 
Sure at common Law there would be no Difficulty 
ar all, that a Perſon convicted of Felony within 
the Benefit of Clergy, unpardoned, and undiſchar- 
ged, could be no Witneſs ; and ſince thoſe ſeve- 
ral Statutes that have been mentioned by Mr. At- 


torney, unleſs there be an actual Burning in the 


Hand, or a Pardon for that Burning in the Hand; 
ſure it cannot be pretended, that one convicted of 
Felony can be admitted as a Witneſs. If my Lord 
of Warwick does inſiſt upon his Evidence as Matter 
of Right, we, for the King, do inſiſt upon it, that 
there is no Right at all in the Caſe; for French muſt 
be taken to be one convicted of Felony, and not 
diſcharged without either Burning in the Hand, 
or Pardon, and then we are ſure it cannot be pre- 
tended in Law that he can be a Witneſs. .. 5 
L. H. St. My Lords, the King's Counſel have 
ſtated their Objection, what is your Pleaſure to 
ha ve done in it? | AF; | 
Far! of Rivers. I ſuppoſe, my Lords, that it will 
be neceſſary to hear what Anſwer my Lord of 
Warwick gives to this Objection: 

I. H. Fi. Is it your Lordſhips Pleaſure then, that 
the Counſel aſſigned for my Lord Yarwwick be heard 
what they haye to fay to this Matter? 

Lords. Ay, ay, ay. | 


[Then Sir Thomas Powys came to the Bar, and 
flood by the Earl of Warwick, and ſpoke thus. 


Sir 2. Powys: May it pleaſe your Lordſhips, I 
am by the Order of this Honourable Houſe, aſ- 
figned of Coumfel for this noble Lord at the Bar, 
in point of Law; and, my Lords, as to the pre- 
ſent Queſtion that has been ſpoken te by the King's 
-Countfel, Jama little ſurprized to hear it ſhould be 
wondered at, that my Lord of Warwick ſhould in- 
ſift upon it, that this Gentleman ſhould be examin- 


ed for him as a Witneſs, becauſe, with humble 


Submiſſion to your Lordſhips, I think the Autho- 
rittes of Law will make for the Opinion on the 
other Side. Mr. Attorney General ſays true, the 
firft Statute that was made for Burning in the 
Hand, was that in 4 Hen. VII. before that Time the 
Benefit of Clergy, even for Murder, was uſed to 
be allowed upon the Prayer of the Party, and he 
was thereupon delivered over to the Ordinary to 
make his Purgation, and that not only once, but 


toties quoties, let him demand it as often as he 


would, and as often as he offended it was allow- 
ed: This was thought ſuch a Privilege as ought 
to be reſtrained ; that Statute of the th of Hen. VII. 
takes notice that an ill Uſe was made of it, and 
therefore does Ordain, That it ſhould be allowed 
no more than once, unleſs to Perfons within Or- 
ders: And as a Means to know, Whether it had 
been before allowed, or not, the Act dots direct, 
That the Party convicted ſhall be burnt in the 
Hand, that is all the Act does appoint, it does 
no otherwile alter the Caſe; it does not impoſe 
it upon the Party as a Puniſhment for the Offence, 
bur only as a Mark of Diftin&ion, that if ever 
con- 
victed of the like Offence, ſhould pray the Bene- 
fir of Clergy, then upon Inſpection it might be 
known whether before he had been allowed his 
Clergy or not; and ſb ſtood the Law without 
Alteration as to the Manner of Delivery of the 

Cri- 
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Criminal over to the Ordinary to make his Purga- 
tion, with which the Temporal Law, in the Man- 
ner of doing thereof, did not intermeddle; and 
therein conſiſted, with reſpect to this Matter, the 
Benefit of Clergy. Afterwards, by the Statute of 
Edward the VIth, the Peers were exempted from 
the Burning in the Hand; and then comes the Act 
that we rely upon, which is, that. of the 18th of 
Eliz. that takes notice of the former Act of the 
4th of Hen. VII. which only ordered the Burning of 
the Hand for the Purpoſes aforeſaid, but left the 
Party to bedelivered over to the Ordinary to make 
his Purgation; which was found to be a Matter 


attended with many Abuſes, and upon the Refor- 


mation thought fit to be aboliſhed, and taken 
away, becauſe it was only an outward Appear- 
ance and Shew of Purgation, and was often the 
Occaſion of very great Perjuries, therefore it is 
taken totally away, and by this Act the Party 
ſhall have the Benefit of Clergy without making 
Purgation, as fully as if he had actually made it. 
But, ſay they, There is ſtill left ſomething that 
the Law requires, which is, That he ſhould be 
firſt burnt in the Hand, and if he be not burnt 
in the Hand, or at leaſt pardoned, he is not in 
that Condition that the Law calls for in ſuch a 
Caſe, to ſer him Rectus in Curia: If he be burnt 
in the Hand, or pardoned by the King, they 
agree on the other Side, that he may be a very 
good Witneſs. My Lords, that Act of Parlia- 
ment of Queen Eliz. does impower the Court that 
tries the Criminal, and before whom he is con- 
victed, not only to burn him in the Hand, pur- 


ſuant to the Act of Hen. VII. but alſo to detain 


him in Priſon for a Tear after; but yet I think 


that doth not ſignify any Thing one Way or other, 


to reſtore him, or not reſtore him to his Cre- 
dit; for I think the Burning in the Hand, which 
is a Mark of Infamy, was never intended as a 
Means, any more than Impriſonment for a Year, 
of reſtoring a Man to his Credit; it was only to 


ſhew he had his Clergy once, and ſhould have it 
no more. The Allowance of Clergy by the 


Statute of E;z, operates as a Pardon; only, faith 
the Statute, he ſhall not be delivered out of Pri- 


fon betore he is burnt in the Hand, according to 


the Statute of Heu. VII. No body can ſay, that 
the Continuing in Priſon for a Year, which the 
Court may order, though burnt in the Hand, 
would, as to reſtoring of Credit, have operated 
one Way or other: But that we inſiſt upon is, 
That the Allowance of Clergy ſets him right in 


Court, ſince Purgation is aboliſhed, and is the 


{ame Thing as if he had undergone the ceremo- 
nial Parts of a formal Purgation. It is the Al- 
lowance of Clergy that makes the Alteration or 


Operation in this Caſe, by virtue of this laſt Act 


of the 18th of Eliz. for we take it, that he is to 
have the ſame Benefit of his Clergy, as if he had 


been delivered to the Ordinary, and Purgation 


had been made; and now the Allowance of Cler- 
gy by this Act, gives the ſame Benefit to the 
Party, as Purgation would have done before the 
Act, and he is in the ſame State and Condition as 
he would have been in Caſe of a Purgation, or of 
a Pardon by the King. The Authorities are all 
with us. There is a Caſe that is very well known 
among the Men of the Law in hafoorch Report 


of my Lord Coke, Holcroft's Caſe, who was in- 


dicted and convicted of Manſlaughter, and he 


_ prayed the Benefit of his Clergy ; the Judges 
thought fit to reſpite their Judgment therein, but 


his Prayer was enter'd upon Record; and then 
an Appeal being brought againſt him, it came to 
be a Queſtion, How far he had had his Clergy ? 
For by the Statute of the 3d of Hen. VII. an Ap- 
pot will lie notwithſtanding a Conviction, if the 


Party have not had his Clergy ; and in this Cafe 
it was adjudged, That the Party having prayed | 


his Clergy, he ſhould have the fame Benefit as if 
the Court had ordered every Thing to be actuall 

executed, which ought thereupon to be "py 
And ſurely then it can be no Queſtion, Whether 
a Man ſhall be a Witneſs or ne, who has had 
his Clergy allowed. It is fo entred upon Record, 


That the Book was adminiſtred to him, and that I 


he read as a Clerk; for the Party has done ax 
much as he can, prayed the Benefit of his Cler- 
gy, and had it allowed, and fo it is enter'd upon 


Record. The Reſpiting of the Burning of the 


Hand till the King's Pardon be obtained, ſhall 
not, ſure, put him in a worſe Condition than he 
would have been, if he had actually been burnt 
in the Hand, My Lords, I have in my Hand a 
Book which is of very great Eſteem, and that is 
The Reports of my Lord Chief Juſtice Hobban- 
wherein he declares his Opinion in this Point, 
and for whoſe Opinion every one of our Gown 
ever hath teſtified a very great Veneration and 
Reſpect ; the Caſe is that of Searle and Williams, 
wherein my Lord Hobbart has ſpoken ſo fully to 
this Matter, that I think it ought to put an End 
co the Queſtion: He ſays, the Statute of Eliz, ap- 
pointing the Burning in the Hand without Pur- 
gation, does operate as a Statute-Pardon to all 


Intents and Purpoſes, and the Party having now | 


the Benefit of his Clergy allowed, is in all Re- 
ſpects in the ſame Condition as if he had been ac- 
quitted ; That is the Opinion that he holds 
throughout that Caſe: I need not trouble your 
Lordſhips with reading all the particular Words 
that he uſes, but only thoſe which relate to the 
Thing now in Queſtion, immediately before your 
Lordfhips. He delivers his Opinion, That whoſoever 
ſpeaks Words of Accuſation, reflefting upon a Man for 
any Offence for which he was indifted and convicted, 
and had had his Clergy allowgd, an Action lies as if 
be had been totally acquitted from it; *tis not the Burn- 
ing in the Hand, but the Allowance of Clergy, that ſets 
him right in his Credit in the Eye of the Law, and 
he is thereby in the ſame Condition in that Reſpect, 


that he would have been, if be never had had any Con- 


villion upon him, Towards the End of the Caſe 
his very Words are theſe, Though the Statute ſaith, 


after burning in the Hand, according to the Statute 


in that behalf made, he ſhall be diſcharged, and there 
is no Burning in the Hand, that makes nothing; for 
tbough it be a Caſe where the Hand ought to be burnt, 
yet it is not ſo eſſential but a Man may have the Be- 
nefit of the Statute, though he be not burnt ; the King 
may pardon the Burning, for the Burning, even in at 


Appeal, is no part of the Fudgment, nor ſo much as in 


the Nature of Puniſhment, but rather a Mark to no- 
tify that he may have his Clergy but once. Theſe are 


his very Words in this caſe; ſo that the Statute 


of Queen Elizabeth doth aboliſh Purgation, but 
gives the Party all the Benefit thereof, as if he 
had gone through it, and inſtead of delivering 


the Party to the Ordinary to make his Purgation, 
it ſays, he ſhall be delivered out of Priſon ; but 


left it might ſeem to repeal the Statute of Hen. VII. 
as to Burning in the Hand, it adds, Being burnt in 
the Hand, according to the Statute in that behalf pro- 
viaed ; By the Statute of Hen. VII. he was firſt to 

| _ | be 
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be burnt in the Hand, and then delivered to the 
Ordinary to make his Purgation; but by the Sta- 
ture of Eliz. he is firſt pardoned his Crime by 
being allowed the Benefit of his Clergy, without 
making his Purgation, and afterwards to be burnt 
in the Hand before he be delivered out of Priſon; 
o that the Burning in the Hand is only a Con- 
dition precedent to his getting out of Priſon, not 
ro his being reſtored to his Credit: The King 
may pardon the Burning in the Hand undoubt- 
edly, and he has gone a great Way in this Caſe, 
tor he hath given a Pardon as far as the Privy 
Seal, and that is ſufficient to ſhew his — 
Intention of pardoning it throughout; and 1 
there be need, we hope it may pals yet forward. 
What we inſiſt on, is not only the Opinion of 
my Lord Chief Juſtice Hobbart, but he is followed 
therein by the Opinion of a Man of very great 
Authority, one no leſs eminent than he in his 
Profeſſion, and that is my Lord Chief Juſtice Hale, 
in a Book of his that is intituled, His Pleas of the 
Crown, which is but an Abridgment of what he 
intended upon that Subject under the Title of 
Clergy : When he comes to treat of the Conſe- 


quences of the Allowance of Clergy, and what 


the ſeveral Effects of Clergy allow'd, ſhall be, he 
ſays, it gives him a Capacity to purchaſe Goods, 
and retain the Profits of his Lands, and reſtores 
him to his Credit, according to the Caſe I have 
mentioned before in Hobbart, of Searle and Wil- 
liams; for that Caſe is particularly in that Book 
mentioned and — to: Therefore I hope 
your Lordſhips will make no Difficulty of hearing 
this Witneſs; for we think the having his Clergy 
allow'd him, is that which reſtores him to his 
Credit. If they have any other Objections againſt 
him, I hope we ſhall hear it from the King's 
Counſel : But if this be ſtood upon in Point of 
Law as an Objection, That though Clergy was 
allowed, he was not burnt in the Hand, nor par- 
doned; I would have obſerved to your Lord- 
ſhips, That my Lord High Steward has told 
you it is ſo far gone towards the Pardon, that the 
King has ſhewn his Intention to pardon by the 
Privy Seal; and we hope your Lordſhips will not 
let this noble Lord at the Bar ſuffer any Preju- 
dice, by the not perfecting of the Pardon by actu- 
al paſſing of the Great Seal. 


I. H. St. Mr. Attorney General, what ſay you 


to the Matters which have been urged? 

Mr. Att. Gen. My Lord, we have ſtated our 
Objection 3 we think there is nothing given as an 
Anſwer to it, and we ſubmit it to your Lordſhip's 
Judgment. . 

Marq. of Hallifax. My Lords, I deſire that the 
Queſtion that is to be decided before your Lord- 
ſhips, may be ſettled truly, what it is. 

L. H. St. If there be ſix in Company, and one 
of them is killed, the other five are afterwards 
indicted, and three are tried, and found guilty of 
Manſlaughter, and upon their Prayers have their 
Clergy allowed, and the Burning in the Hand is 
reſpited, but not pardoned ; Whether any of the 
three can be a Witneſs upon the Trial of either 
of the other two. | 5 

Sir 7. Powis, My Lords, with Submiſſion, 
though he were convicted of the Felony, yet upon 
Prayer of his Clergy, that being allowed him, 
that reſtores him to all the Capacities, 
that he had before the Conviction, and particu- 
larly to his Credit; and for that we fubmit our 
ſelves to your Lordſhips Judgment. 

Vor. V. 


| for the Murder of Richard Coote, Eſq; 


we lay, 
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Marq. of Hallifux. I ſuppoſe your Lordſhips wil! 
have the Opinion of the Judges upon this Point, 
and that muſt be in the Preſence of the Priſo- 
ner. 

L. H. St. It muſt certainly be in the Preſence ot? 
the Priſoner, if you aſk the Judges Opinions. 

Marg. of Hallifax. But in theſe Caſes, my Lords, 
it is uſual to hear the King's Counſel to make a 
Reply: I defire to hear what they would ſay to 
what has been offered by the Counſel for the noble 
Lord the Priſoner at the Bar. | 
Mr. Serj. Wright. My Lords, I did apprehend 
that the very ftating of the Objection would have 
ſer this Matter in its true Light : For in the firſt 
Place, it is agreed on all hands, That this Mr. 
French, that is deſired to be a Witneſs, does ſtand 
convicted of Felony, and by the Law of England, 
while that Conviction remains upon him, till he be 
either purged or pardoned, he cannot be a Wit- 
neſs : By the Conviction his Credit is loſt ; and 
till he be reſtored to his firſt Condition, he ſtands 
not ſo clear in the Eye of the Law that he can be 
an Evidence. The Counſel for che Priſoner have 
objected, Thar if he either be pardoned, or Clergy 
allowed, he is pur in the ſame Condition as if he 
had been acquitted. 

My Lords, I muſt admit a Pardon reſtores to 
Credit; and I muſt likewiſe admit, That allow- 
ance of the Benefit of Clergy, and Burning in the 
Hand upon it, amounts in Law to a Pardon, or is 
equivalent to a Pardon in this Matter: But the Fact 
here is not ſo; for here is neither actual Pardon, 
nor any Burning in the Hand: the Benefit of 
Clergy was prayed, and allowed; but that alone 
is not ſufficient; there muſt be an actual Burning 
in the Hand, or a Pardon of that Burning in the 
Hand, otherwiſe it cannot be a Satisfaction in Law, 
ſuch as ſhould pur him in the ſame Condition as if 
he were acquitted. Your Lordſhips have heard 
what was ſaid by his Grace my Lord High Steward, 
That as to the Burning in the Hand, the King 
has been pleaſed to proceed ſo far as to grant a 
Privy Seal for the Pardon of the Burning in the 
Hand: But your Lordſhips very well know, and 
it cannot be inſiſted on to the contrary, by the 
Counſel on the other Side, That it is no Pardon 
until it be paſt under the Great Seal of England: 
So that here is no actual Pardon; nor is the bare 
Allowance of Clergy, without Burning in the 
Hand, equivalent to a Pardon. My Lords, it 
muſt be agreed, That at the Common Law, Fer. 
ſons that were convicted of Felony, were nd re- 
ſtored to their Credit meerly by allowing the Bene- 
fit of Clergy to them; there was ſomething furs 
ther to be done to regain Credit; the Party con- 
victed muſt undergo another Trial before the Or- 
dinary, which was commonly called Purgation; 
when any Man was convicted of Felony, he was, 
upon his Prayer of the Benefit of Clergy, to have 
it allowed to him, and if he could read as a Clerk, 
his Life was ſaved. He was not diſcharged of 
the Felony, and therefore was delivered over to 
the Ordinary to be kept in Priſon until he had, 
by a Sort of Trial before the Ordinary, made his 
Innocence appear, and purged himſelf of the Fact 
charged upon him; and if he could not make his 
Purgation, he was to lie perpetually in Priſon ; 
and notwithſtanding the Allowance of Clergy, and 

elivery over to the Ordinary, yet was not the 
Credit reftored, nor his former Capacities ; he 
was not a legal Witneſs until he had purged him 
ſelf of the Crime : It wy the clearing W | 
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of the Guilt, that reſtored ſuch Perſons to their 
Repuration and Credit, not the bare Allowance of 
Clerg 
Ordinary generally; thoſe might make their Pur- 
gation: Others were ſpecially delivered, or deli- 
vered with a ſpecial Charge to the Ordinary, not 
to admit them to Purgation, Abſque purgatione fa- 
cienda: Thele latter could never be reſtored to 
Credit, except by the King's Pardon; for the Li- 
berty of Purgation, which was the Means of re- 
gaining their Credit, was taken from them; their 
Guilt occaſioned their loſs of Credit; taking away 
that Guilt doth conſequentially reſtore Credit 
again; and this Benefit of Clergy was to be allow- 
ed as often as any Man had Occaſion for it. 

Thus the Matter of Benefit of Clergy ſtood in 
Common Law, in reſpect of Purgation and re- 
ſtoring of Credit, till the Statute of 18 Eligz. c. 7. 
which was cited on the other Side by Sir Thomas 
Pexois 3 by which Statute Purgation is abſolutely 
taken away, and ſet aſide : and the Party being 
burnt in the Hand, according to the Statute of 4 
H. VII. is appointed by this Statute 18 Eliz. to be 
diſcharged, and not to be delivered over to the 
Ordinary, as was before that Time uſed. The 
delivering over to the Ordinary was in Order t9 
Purgation, and that by the laſt Statute is quite 
taken away, and the Party is to have the fame 
Benefit by the having the Benefit of his Clergy 
and Burning in the Hand, as if he had made his 
Purgation ; he ſhall be diſcharged: Ic is not his 
reading as a Clerk, and that pronounced by the 
Ordinary, that gives him the Benefit of a Diſcharge, 
as if he had been purged of the Crime ; but there 
muſt be the Burning in the Hand, that 1s the very 
Terms of the Statute upon which he is to be diſ- 
charged; that muſt actually be done before he can 
be put into the ſame Condition that he was in be- 
fore the Conviction, and conſequently make him 
capable of being a Witneis. As for the Cale of 
Searle and Williams, that was cited by Sir Thomas 
Powis, that Cale doth not oppoſe in this Matter; 
therc it was not needful to burn the Perſon con- 
vict«l ; he was a Clerk in holy Orders, and by 
Law exempt from Burning in the Hand : fo it was 
not necdful to burn him, the Statute of 18 Eligz. 
not requiring any Perſon to be burned in the Hand 
that were not ſo liable before then. The moſt 
that is ſaid in that Cale by the Chief Juſtice Hob- 
bart is, That in Caſe where the Hand ought to be 
burnt, it is not eflential ; but the Party may have 
_—— of the Statute, i. e. be diſcharged with- 
out Burning, and the King may pardon the Burh- 
ing; and no doubt if the King pardons the Burn- 
ing, it is as good and effectual as if the Hand had 
been actually burnt. The King might pardon the 
whole, and conſequently any Part; the Pardon of 
the Puniſhment ſupplies the Effect of it; no Queſti- 
on but a Pardon may ſupply the want of Burning 
in the Hand. Chief Juſtice Holes in his Book of 
Pleas of the Crown, Fol. 240. which I have here, ſays 
expreſsly, That Burning in the Hand is new, ſince 
the Statue, 18 £2. the Conſequent upon the Al- 
lowance of Clergy, which hath this Effect: Firſt, 
It enables the Judges to deliver him. Secondly, It 
reſtores him to former Capacities. Thirdly, It 
reſtores him to his Credit, and ſo it puts him in 
theſame Condition as if he were acquitted. What is 
it that hath this Effect ? The Allowance of Clergy, 
and Burning in the Hand: There is not to be a De- 
livery of the Criminal till all be done which is re- 
quired by Law: The Law requires that the Party 
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ther burntin the 


be burnt in the Hand, or that the King do pardon 
the Burning in the Hand, before the Party be gif. 
charged; and, with humble Submiſſion, it was ne. 
ver yer pretended, that any Perſon could have the 
full Advantage of the Benefit of Clergy, ſince the 
Statute of 4 H. VII. till he was burnt in the Hand 
or the Burning in the Hand was pardoned. Now 
my Lords, to apply this to the Caſe in Queltion; 
it is on all hands admitted, That Mr. French was 
convicted of Felony and Manſlaughter, and is nei. 
Hand, nor pardoned ; but he has 
prayed the Benefit of the Clergy, and has had the 
Eook given to him, to try if he can read, and he 
wertified he can read; this is all that is done, 1 
think it cannot be pretended he ought to be dif. 
charged until he is burned in the Hand, or that 
Burning pardoned, as the Act requires ; and if the 
Reading as a Clerk without burning in the Hang, 
or Pardon of it, be not ſufficient in Law to entitle 
him to be diſcharged, why ſhould it be ſufficient 
to reſtore his Credit? The whole together works 


the Diſcharge, and reſtores the Party. In the 


Caſe of Burroughs and Holcroft that has been cited, 
there a Man was convicted of Manſlaughter, and 


_ prayed his Clergy ; the Court did not allow his 
Clergy, but did adviſe upon it. 


This was held 
ſufficient to bar an Appeal; for if Clergy had 
been allowed, it had clearly been a good Bar; and 
the Act of the Court in adviſing upon the Prayer, 
and not allowing Clergy where it ought to be, 
ſhall not prejudice the Party convicted, but he ſhall 
be in the ſame State as if the Clergy had been actu- 
ally allowed: But that has no likeneſs to the Caſe 
now before your Lordſhips ; for here it is not pre- 
tended that Mr. French ever deſired to be burnt in 
the Hand, but that was reſpited in Favour to him, 
which was done with Intention, it ſeems, to get 
the King's Pardon for the Burning of the Hand, 
which is not yet obtained, and conſequently I take 
it he is not entitled to that Benefit which the 
Law would give him, if he was either pardoned or 
burned in the Hand; he is not fully diſcharged 
of the Conviction, and therefore I think he ought 
not to be admitted as a Witneſs, 

L. H. St. What is the Reſolution your Lord- 
ſhips pleaſe to take upon this Matter? Is it your 
Lordſhips Pleaſure to have the Opinion of my 
Lords the Judges, who are here preſent, upon 
this Point ? | | 

Lords. Ay, ay, by all Means have the Judges 
Opinions. 

L. C. J. Treby. Two Things have been men- 
tioned at the Bar, which, I think, ought to be 
laid out of the Queſtion. N 


1. The Conſideration of a Peer, with reſpect to 
burning in the Hand. 

I ſuppoſe it is not (I am ſure it ought not 
to be) inſinuated, that, if any of your Lord- 
ſhips Degree ſhould have the Misforcune to fall 
into the like Condition as the Gentleman now 


produced, viz. to be once Convict of a clergy. | 


able Felony, there could be any Doubt of receiving 


ſuch Peer, as a Witneſs, without his having been 


burnt in the Hand. Certainly there could not; 
For the Statute of 1 Ed. VI. exempts the Peers from 
ſuch Penalty, and virtually repeals the Statute of 
4V VII. as to ſo much. And the Statute of 18 Eiz. 


requires burning in the Hand only, according to 


the Statute in that behalf (before) provided. And 
there being no Statute then or now in Force, to 
ſubject Peers to ſuch Brand; they are, in ſuch Caſe, 

| upon 
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upon the allowing the Benefit of the ſaid Statute 
of E. VI. (which is as much as Clergy without 
reading or burning) freed from Diſcredit and other 
Penalties of the Felony, as much as Commons are 
by having Clergy formally allowed and being 


burnt. _ | 
'E Here hath been mention of a Pardon of the 


burning this Gentleman in the Hand; and, it 
ſeems, the Proceeding hath been ſo far as to paſs 


che privy Seal. I do not queſtion the King's par- 
doning of the Burning's being as effectual as. the 
Party's undergoing 1t. But, I ſay, Here is no 
Pardon (though great Preparation for one). For, 
the Sign Manual, the Signet, the Privy Seal, are 


but Warrants in ſuch Caſes, and countermanda- 


ble. Bur, it is the great Seal that ſpeaks the 
King's laſt and irrevocable Intent, and paſſeth the 
Pardon (or other like Thing) to be granted. And 
chat hath not been obtained here. | 


Now the Queſtion is cleared, I take it to be this; 
Whether this Commoner being convicted of Fe- 
lony, and having his Clergy allowed, but being 
unburnt and unpardoned, ſhall be received and al- 
lowed to be a Witneſs?? | | 

Jam of Opinion he ought not. 

For (whatever Quality or Credit he might per- 
ſonally be of) he is, by being and remaining a 
Felon convict, rendered infamous in the Eye of the 
Law. Upon the Conviction, he loſt, by the In- 
rendment of Law, that Credit which is neceſſary 
to a Witneſs; and is not reſtored to it by the 
bare allowing of Clergy ; but is in the State as 
a Felon convict would have been, before Pur- 
gation, at Common Law. 

Clergy or (more properly called) Benefit of 
Clergy, is an antient Privilege, whereby a Clerk 
Charged with Felony was diſmiſſed from the Tem- 
poral Judge, and delivered in Cuſtody to his Or- 
dinary, before whom he was to purge himſelf, if 


he could, of the Offence ; and if he failed in his 


Purgation, he was to remain in the Ordinary's 
Priſon. 0 

I mean generally; and I think it not proper 
ro this Occaſion, to diſcourſe of the ſpecial Caſes 
wherein the Delivery to the Ordinary was abſgue 
Purgatione. 23 

This Privilege took its Root originally from a 
Conſtitution of the Pope, exempting the Perſons 
of the Clergy from the ſecular Juriſdiction. This 


the Canon-Law is full in. But, that Law was 


not throughly received here in England. And this 
Matter was moulded, ordered, and altered by 
our Common and Statute-Law. 

For Inſtance. The Canon-Law gives the Pri- 
vilege only to Men in holy Orders: Our Law, in 
favour to Learning, and the Deſire of the Engliſb 
Biſhops, extended it to Lay-Clerks, as an old Sta- 
tute calls them, i. e. any Lay-man, that, by Rea- 
lon of his Ability to read, was (other Circum- 
ſtances concurring) in a Poſſibility of being made 
a Prieſt, On the other Side; That Law would 
not ſuffer the Clergy to be tried before ſecular 
Judges: But, ours hath, for ſeveral hundred 
Years, ſubjected them to ſuch Trial. 

Bur the Common Law was ever clear in this, 
That when a Man was convicted of Felony, though 
by the allowing of Clergy, his Life, Land, and 
Blood were ſaved, yet, That Conviction laid him 
under divers Penalties and Forſeitures, ſome ab- 
ſolute, others limited and determinable. 

9 A all his Goods and Chattles, which 
01. V. 
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he had at the Time of his Conviction, Abſolute- 
ly ; not te be reſtored by Purgation or Pardon. 
He alſo forfeited and loſt, 1. His Liberty, being 
to continue a Priſoner, 2. His Capacity of pur- 
chaſing more Goods .or Chattles, and of 6 
and retaining the Iſſues and Profits of his Free- 


hold Land to his own Uſe. 3. His Credit, ſo as 


not to be a Witneſs, Juror, &c. Under theſe 
three Penalties he remained till his Purg tion: 


But, by that, they were determined. As ſoon as 


he had made his Purgation, he was reſtored to 
his Liberty, Capacities, and Credit. | 

Purgation was the Convict's clearing himſelf of 
the Crime, by his own Oath, and the Oaths or 
Verdict of an Inqueſt of twelve Clerks (as Com- 
purgators.) The Proceeding was before the Or- 
dinary. And, for the Manner of it, old Books 
ſpeak of their making Proclamation for Perſons 
to come in againſt his Purgation, and of their en- 
quiring into his Life, Converſation, and Fame, 
and of other Formalities. In all which, ſeveral other 
Statutes ſay, there were great Abuſes. But it is 
certain, that, upon his Acquittal, the Ordinary 
pronounced him innocent, and abſolved from In- 
famy. And thereupon he was diſcharged from 
the Impriſonment, Incapacities, and Diſcredit in- 
cident to the Felony. 

The Statute 4 H. VII. brings in a new Thing, 
appointing that every Perſon convict of Felony, 
ſhould be marked in the Hand by the Goaler in 
open Court, before he ſnould be delivered to the 
Ordinary. And this was partly that they might 
taſte of Corporal Puniſnment; but, principally 
to notify that they had had their Clergy. For, 
the ſame Statute, taking notice that Men were 
emboldned to commit Murder, Rape, Robbery, 


and other Felonies, becauſe they had the Benefit of : 
Clergy toties quoties, ordains that no Perſon, who 


was once admitted to that Benefit, ſhould ever 
have it again for a following Offence, unleſs he 
were within Orders, and produced his Letters of 
his Orders, or a Certificate of them. 

For this Act, Perkin Warbeck in his Declaration 
againſt H. VII. brands him as an execrable Break- 
er of the Liberties and Franchiſes of boly Church. 

Then comes the Statute 18 Eliz. c. VII. which, 
for ſo much as concerns this Queſtion, I defire to 


read. 
Itis in theſe Words. 


For the avoiding of ſundry Perjuries and ether 
Abuſes in and about the Purgation of Clerks Convict, 
delivered to the Ordinaries, 5. it enacted, that ev 
Perſon which ſhall be admitted and allowed to have the 
Benefit or Privilege of his Clergy, (hall not thereupon be 
delivered to the Ordinary, as hath been accuſtomed, but 
after ſuch Clergy allowed, and burning in the Hand ac- 
cording to the Statute in that behalf provided [meaning 
that of 4 H. VII.] Hall forthwith be enlarged and de- 
livered out of Priſon by the Juſtices before whom ſuch 
Clergy ſhall be granted, that Clauſe notwithſtanding, 


Then there follows a Prams to this Effect. 


Provided nevertheleſs, and be it enalted, that the 
Juſtices before whom any ſuch Allowance of Clergy ſhall 
be had, may for the further Correction of ſuch Perſons, 
detain and keep them in Priſon for ſuch convenient Time 
as the ſame Fuſtices in their Diſcretions ſhall think con- 
venient, fo as the ſame do not exceed one Tear*s Impri- 


ſonment. | 
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This Statute refers to that of H. VII. and follows 
the Order of it; As that appointed that the Con- 
vict ſhould be burnt before he ſhould be delivered 
to the Ordinary to have the Benefit of Purgation, 
So this of 18 Eliz. appoints that he ſhould be burnt 


before he ſhall be diſcharged by the Juſtices, and 


have the Benefit thereby intended (inſtead of Pur- 
gation. ) h 

The Counſel for the noble Lord at the Bar ſay, 
that the Allowance of Clergy by Virtue of this 
Act, freeth this Man, and makes him Reus in 
Curia; as if he had made his Purgation: and that 
by this Statute he is firſt pardoned his Crime, by 
being allowed the Benefit of Clergy, without 
making his Purgation; and afterwards to be burnt 
in the Hand before he be delivered out of Priſon; 
and ſo the Burning is a Condition precedent to his 
getting out of Priſon, not to his being reſtored to 
his Credit. | 

But I am to ſeek for any Ground for this Notion 
in this Statute. It doth not require Clergy to be 
allowed, nor give any new Virtue or Operation to 
tt, when allowed. Ir ſuppoſeth ſuch a Thing to 
be by Virtue of the Common Law : But there it 
leaves it, if there be nothing more done. It is one 
Clauſe conſiſting of two Parts; 1. Negative ; He 
that is allowed his Clergy, ſhall not be delivered 
to the Ordinary. 2. Affirmative ; But after that, 
and burning in the Hand, ſhall be delivered by the 
Juſtices. 

Now, If it had ſtopped at the firſt Part, it had 
been fo far from pardoning or reſtoring any Clerk 
Convict, that it had put all into the ſame Conditi- 
on that thoſe were, who were without Purgation, 
viz, to be perpetually impriſoned, and infamous. 
Indeed, it had not been reaſonable to take away 
ſuch a Privilege from the Subjects, without ſome 
Recompence ; and therefore it did not ſtop there: 
But proceeds to the 2d Part, and provides that 
thoſe who before were delivered to, and by the 
Ordinary, ſhall now be delivered by the Juſtices, 
But withal, it declares when, and upon what 
Terms, viz. After Clergy allowed, and burning 
in the Hand. And this is a Satisfaction to be given 
to the Law, before they ſhall have the Benefit of 
IE. 

T agree, if this Convict had made that Satisfaction 
to the Law, he might have been a Witneſs ; for, 
in that Caſe, he would have been freed from his 
Diſcredit by Virtue of the laſt Words of the ſaid 
Clauſe. Tis true; the Words are only [all forth- 
with be enlarged and delivered out of Priſon by the 
Juſtices] which literally import nothing but re- 


ſtoring his Liberty. But under this prime Inſtance, 


are implied and intended all other Particulars 


which a Convict might be diſcharged of by means | 


of Purgation. It was never the Intent of the Sta- 
tute meerly to ſet him at large, and leave him a 
Felon Convict. But when it is ſaid delivered, tis 
meant delivered free, freed from all incident fur- 
cher Penalties, as he might have been if delivered 
upon Purgation. This is a reaſonable Conſtructi- 
on; to a Man that obſerves the Oppoſition in the 
Words, the Senſe will appear to be as if the Law- 
makers had ſaid, that inſtead oi being diſcharged 
a Culpa & Pena by the Ordinary upon a tedious 
Proceeding to Purgation, he ſhall now be fo diſ- 
charged by the Juſtices, forthwith. 

And this alſo is neceſſary to vindicate the Juſtice 
of this Law; for, ſince it takes from him the Means 


he had of regaining his Credit, it is but juſt it 


ſhould reſtore it to him by this Way. 


would not avail this Perſon. 


cumſtances appearing on the Evidence. 


Tiis objected, that it may as well be ſaid that 
he ſhall not be reſtored to Credit till he have ſt. 
fered Impriſonment, not exceeding a Year, as tha; 
he ſhall not be reſtored till burnt. But that re. 
ceives an eaſy Anſwer ; for, if it were ſo, it 
But, I take it to be 
otherwiſe, A Convict is diſcharged from Impriſon- 
ment and all other Penalties incident to the Con- 
viction, forthwith upon his burning in the Hang: 
But if there be a Commitment made by Virtue of 
the Proviſo, it is a collateral and a new Thing, 
and the Party is not then in Priſon by Virtue of 


his Conviction, but by a freſh expreſs Order oi 


the Judges, made upon the Heinouſneſs of the Cir- 
The 
may, and generally do, forbear to commit at al 
And when they do, it may be for a Month or 
two, at their Diſcretion. The Proviſo calls it a 
further Correction. 

As to the Manner in which this Statute works 
this full Diſcharge, it hath been diſputed whether 
it be by Supply of Purgation, or rather by a kind 
of Statute- Pardon. But, I think, that by Force 
of the Statute the Party is purged and freed of the 
Felony, and all Penalties incident to it, in Nature 
of a Pardon. 

In what Manner ſoever the Statute works it, *tis 
manifeſt that it doth it not but upon a Condition 
precedent, viz. After Clergy allowed, and burning 
in the Hand. Now, this Perſon hath his Clergy 


allowed, but is not burnt in the Hand, (nor has 
any Pardon for it) and therefore is not yet inti- 


tled to the Benefit of this Statute. My Lord's 
Counſel ſay he is, becauſe he hath his Clergy al- 
lowed. But, that is claiming the Advantage up- 
on the performing of one Part of a joint Condi- 
tion, which ought not tobe had but upon perform- 
ing both. They might as well have pretended to 
it before the Performance of either; The Statute 


ſays, after both Clergy and Burning. They ſay 
allo, that this Burning is no Part of the Judg- 


ment, as hath been held in the Caſe of an Appeal. 
Be it ſo: But, I ſay, *tis a Part of the Condition 
in this Statute, _ EM” | ; 

There is no Caſe in our Books againſt this 
Opinion. (But, on the contrary, there are Au- 
thorities for it.) | 

Holcrofts's Cafe is in no ſort: applicable to this 
Caſe; as was truly obſerved by the King's Ser- 


jeant. | 


The Opinion of my Lord Chief Juſtice, Hab. 


bart in Scar and Williams's Caſe, rightly conſider- 
ed, confirms this. I have borrowed the Book 
from the Gent. at the Bar, and read it. He 


faith expreſsly, that where a Convict is liable to de -- 


burnt in the Hand, he is not diſcharged and re- 
ſtored without it; becauſe the Statute ſays, After 
Burning: But from thenceforth the Starute frees 
bim from all further Puniſhment. But, he 
faith; that where he is not liable to Burning, he 


ſhall have the ſame Benefit immediately. upon the 


Allowance of Clergy only. So it was in the Cale be- 
fore him; which was that of a Clerk in Orders: For, 
Searl was a Clergy-man, Parſon of Heydon Germ! 


in Eſſex, and convicted of Manſlanghter, So it 


is, he ſays, in Caſe where the King pardons the 
Burning. And the laſt Words in the Cale 


clearly ſhew his meaning, viz. where the Sta- 


rate ſays, after Burning, it imports where Burt- 


ing ought to be, c. 


To me the Law is evident. A Peer ſhall have 


this Benefit, without either Clergy or e, 
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A Clerk in Orders, upon Clergy alone without 
Burning. A Lay-Clerk, not without both. 

As I remember, there hath been but one Au- 
thority more mentioned, and that is of my Lord 
Chief Juſtice Hale, in his Summary of the Pleas of 


the Crown ; I have got hither that Book alſo. To. 


Underſtanding, he plainly declares the ſame 
0 and —— the ne Caſe of 
earl for Proof of it. His Words (ſo far as they 
relate to this Matter) are theſe; 

What the Effeft of Clergy allowed ? 
In ancient Time the Conſequent was Delivery to the 
Ordinary, either to make Purgation, or abſque Pur- 


gatione, as the Caſe required. 


But by Stat. 18 Eliz. c. 7. Now only burnt in the 
Hand, which hath theſe Effects, | 


1. It enables the Judges to deliver bim out of 
Priſon. N 

2. It gives him a Capacity to purchaſe Goods, and 
retain the Profits of his Lands. Foxley's Caſe, 5th 
Report. | 

3. It reſtores him to his Credit. Hob. Searl's 
Caſe. 


The Word [which] uſed here (whatever elſe it 
do, or do not refer to) doth certainly refer to 
the next Antecedent, that is, Burning in the Hand ; 
and the two Books which this moſt learned Judge 
cites, are full Authorities that 'tis this Burning 
which enables the Court to deliver him, and that 
that Delivering which is then due to him is, by 

ood Conſtruction, in lieu of a Pardon, which re- 
Hom him to his ſaid Capacity and Credit. 

To conclude: This Condition precedent, up- 
on which the Reſtitution of this Perſon's Credit 
depends, is not performed (by his undergoing the 


faid Puniſhment) nor diſcharged (by the King's 
2 


pardoning it;) and therefore he is not a legal 
neſs. Tu 


Earl of Rocheſter. If the reſt of my Lords, the 
Judges, be of the ſame Opinion, ſo; and I hope 
you will not oblige them to deliver their Opi- 
nions at large, to take up your Lordſhips Time 
with Arguments of any length; for the Matter 
has been, I think, ſufficiently debated. 

Lord Chief Baron.“ My Lords, I am 
Sir Edward of the ſame Opinion. ' 

Mr. [Juſtice Nævill. And foam Tl. 
I. H. St. My Lord of Warwick, 
_— you any Thing more to ſay to this Que- 

Don? :.- 7 | | 
Earl of Warwick. No, my Lord. Ende lh 
L. H. St. Then, what is your Lordſhips' Plea- 


ſure? Is this Man to be admitted a Witnefs, or 
not? | | | W 


Lords. No, no; we think, by Law, he can't 
be a Witneſs. | | 


I. H. St. My Lord Warwick, my Lords are of 


Opinion, That this Perſon cannot be admitted as 
a Wirneſs for you. eons 
Earl of Yarwick. My Lords, J ſubmit to your 
Lordſhips Judgment in the Matter. 
Earl of Nottingham. My Lords, I am very glad 
your Lordſhips have had this Matter debated by 
the Counſel, that ſo it might be ſettled: All my 
Lords the Judges that are here, it ſeems, are of 
O. inion, thu this Man can be no Witneſs, and 
thercfyre ie Heft: mony muſt be rejected. But 
there is ber Yo al tuat I havè to make to 
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your Lordſhips, of a Point that I think ought to 
be conſidered of: My noble Lord at the Bar did 
ſuppoſe that he had proved before your Lord- 
ſhips, that he went into the Field to fight on the 
Side of the Party that was killed, but not on the 
other Side; and indeed, that he went not to fight, 
but to prevent a Quarrel; and thereupon he did ſtart. 
a Queſtion, Whether it ſhould not be a Preſump- 
tion in Point of Fact and Law, thar he, being on 
the Side of the Party that was killed, ſhould not 
be reputed innocent of his Death? Now, I con- 
feſs, upon the Starting of this Objection, I doubt- 
ed of it, Whether if any one were preſent at the 
Killing of a Man, where ſeveral People were en- 
gaged in fighting, on what Side ſoever ſuch a Per- 
ſon were, either on the Side of the Party that was 
killed, or on the other Side, yet whatſoever 
Crime it was in thoſe that killed him, it was the 
ſame Crime in thoſe that were preſent at the 
Action. My Lord of Warwick did deſire, that his 
Counſel might be heard upon that Point; if there 
be any Queſtion with your Lordſhips in that Caſe, 
and my Lord deſires his Counſel may be heard to 
that Matter, it may occaſion a Matter of Debate, 
which cannot be in this Place openly, but muſt be 
between your Lordſhips among your ſelves: In- 
deed, I think ic reaſonable, that Countel ſheald 
be heard upon the Caſe. | 

L. H. St. My Lords, I think you are not arri- 
ved at that Co yet; you are not to take for 
granted any Part of the Fact, but are to debate 
among your ſelves, after the Proof is over, what 
that Proof does amount to. 

Earl of Rocheſter. Indeed, my Lords, I hope 
you will not ſuppoſe any Thing, and ſo take it for 
granted, that may occaſion any Debate, becauſe 
that is not to be done here in this Place, but we 
muſt adjourn to another Place for it: The bare 
putting of a Caſe by a Priſoner at the Bar, does 
not make that to be the Caſe truly in Point of 
Fact; for as far as I heard and underſtood the 
noble Lord's Propoſal at the Bar, what he deſired 
to have his Counſel heard to, was, That he being 
One of Six that went into the Field, but going 
with a Deſign to part them, and not with any In- 
tention to promote the Quarrel, could not be in 
equal Degree of Guilt with thoſe that were on 
the other Side, who killed the Party; but now, 
my Lords, I take it, it is far from being granted 
on the other Side, that that is the State of the 
Fact; nay, my Lord himſelf owns that he was in 
the Field, and that he was engaged in the Com- 
bat with Mr. James; and then he ae muſt 
be that is to be debated, Whether a Party that is 
concerned in a Quarrel where a Perſon is killed, is 
in equal Degree guilty with thoſe that were on the 
other Side againſt the Perſon that was killed? 
And then the Queſtion would be far different 
from what it would be otherwiſe, and as his 
Lordſhip did propoſe it; and if there be a Doubt 
in Matter of Fact, that ought to be ſettled here 
in this Place, that afterwards it may be confidered 
in another, e es 5 0 

Earl of Nottingham. My Lords, T cannot but 
agree with that noble Lord, That the Matter of 
Fact ought to be fettled, and then if any Debate 
ariſes thereupon, your Lordſhips are to return to 
your own Houſe, and there to debate what is your 
Judgment upon that Matter of Fact: But what- 
ſoever Motion is made by the noble Lord at the 
Bar, wherein he deſires to have his Counlel heard, 
that I ſuppoſe may be conſidered here; this 

Oind 
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Point having been ſtarted by my noble Lord at the 
Bar, as a Point of Law, and not of Fact, I deſire 
to remind him of it, to know whether he does 
inſiſt upon it; if he does not move to have the 
Matter argued, then there is an End. 

L. H. St. My Lords, I do not think you will 
hear Counſel upon a Matter of Fact, and therefore 
it is not ripe (till the Fact be ſettled) for you to 
hear Counſel. | 

Earl of JYVarwick, My Lords, I humbly pray, 
That you will hear my Counſel as to that Point. 

L. H. St. My Lord, this is a Matter of Fact 
undetermin'd, and not a Matter of Law: What 
Opinion their Lordſhips will be of, when they have 
- conſidered the Proofs as to the Fact, is one Step; 
when that is over, it will be the proper Time, if 
any Doubt be remaining with their Lordſhips, in 
Point of Law, to hear Counſel ; but upon bare 
Matter of Fact Counſel is not to be allowed. 

Earl of Rocheſter. My Lords, if there be any 
Debate among the Lords, Whether it be a Matter 
of Fact, or a Matter of Law, we muſt go up to 
our own Houſe ; but upon any Point of Law, 
where Counſel is to be heard, it muſt be in this 
Place, in the Preſence of the Priſoner, and after- 
wards your Lordſhips will debate it among your 
ſelves. | | 

Earl of Nottingham. I hope, my Lords, the 
Counſel would not ſtate the Caſe otherwiſe than 
as it is really in Point of Fact; nor can this noble 
Lord hope, that any Thing will make an Im- 

reſſion upon my Lords, but what from the 
Pact rightly ſtated, is ſupported from the Evi- 
dence; and that which my Lord propoſes, is 
to have his Counſel heard to a Matter of Law, 
which your Lordſhips will be Judges of after you 
have heard it, whether there be any Weight in 
that which he ſuppoſes to be his Caſe, That a Per- 
ſon aſſiſting in a Combat on the Side of him that 
is killed, is in equal Degree of Guilt with them 


that are on the other Side; that poſſibly, if the 


Fact be agreed, may be a Point fit to hear Coun- 
ſel to, before your Lordſhips go todebate it among 
our ſelves. 
Duke of Devon/hire. If J am not miſtaken, my 
Lord of Warwick owns his being one of them that 


fought, for he has offered Witneſſes to prove, 


That he received a Wound in his Hand by fight- 
ing: If my Lord of Warwick thinks, that there is 
a Difference between his being on Mr. Coote's Side, 
and theirs that were on the other Side, and would 
have his Counſel heard, how far it will difference 


his Guilt, and the Nature of the Crime, from 


what it was with them on the other Side, I can- 
not think that can be to any great Purpoſe to have 
that argued ; but if your Lordſhips pleaſe, you 
may hear his Counſel what they have to ſay to 
that Matter ; but otherwiſe, I cannot think, but 
that his Lordſhip will acknowledge the Matter 
of Fact, that he was engaged in the Quarrel. 

Earl of Peterborough. My Lords, I deſire, if this 
be a Point, that my Lord's Counſel ſhould be 


heard to, that it ſhould be ſtated as a Point of 


Law, and then your Lordſhips will conſider 
of it. | 

L. H. St. As well as I could apprehend it, as it 
was offered by my Lord of Warwick, this was what 
he deſired to have his Counſel heard to: Tho? the 
Perſons engaged in the Quarrel on the oppoſite 
Party to Mr. Coote have been tried, and found guil- 
ty of Manſlaughter, yet he is nor in equal degree 
of Guiltwith them, he being engaged on Mr,Coote's 


Side, and therefore his Lordſhip's Caſe differs from 
theirs who fought againſt Mr. Coote. This Point 
he would have argued by his Counſel before your 
Lordſhips, as a Matter of Law founded upon the 
Fact; now the Fact of the Caſe muſt ariſe from 
the Evidence as it has been given, which has not 
yet been debated or ſettled by your Lordſhips, and 
till that be agreed to be the Caſe, no Queſtion of 
Law does properly ariſe. N 
Duke of Leeds, My Lords, if poſſible, I would 
put this Matter into its true Method; for indeed 
I think we have been all this while out of the Way, 
The noble Lord at the Bar has deſired to have his 
Counſel heard; this Houſe has allow'd him Counſel 
in Matters of Law; I would deſire that the Coun- 
ſel would ſtate the Caſe ſo to your Lordſhips, that 
it may appear to be a Caſe fit to be argued, that 


ſo it may receive your Lordſhips Judgment there- 


upon. My Lord's own bare propoſing of ſuch a 
Thing, will not be enough to encline your Lord- 
ſhips to be of Opinion, perhaps, one Way or 
other; but I would pray your Lordſhips, That 
you would direct the San are aſſign'd for 
my noble Lord at the Bar, to propoſe that to your 


Lordſhips as a Point of Law that he ought to in- 


iſt upon. I think it is apparent to every Body, 
that no Point of Law can ariſe but upon Matter 
of Fact, which is agreed to be proved in any Caſe; 
now the Proofs of the Fact we have heard; now, 
that which I would propoſe to your Lordſhips is, 


That inſtead of hearing his Counſel to argue in | 


point of Fact, what is not yet agreed upon to be 
the Fact, they ſhould ſtate ſuch a Point of Law as 
they would argue upon; and then whether you 
would think it a Point of Law, or not a Point of 
Law, we muſt go into another Place, where it 
may be debated, whether it be ſuch a Point of 
Law as that Counſel ſhould be heard to it. 

Earl of Peterborough. My Lords, I hope you 
will forgive me for interpoſing in this Matter, but 
that which I have to ſay to it is this: I am far 
from giving any Opinion as yet, as to the Matter 
of Fact, whether my Lord of Warwick was Mr. 
Coote's Friend or his Enemy; I know it is not 2 
proper Place for that Matter to be debated in: 
But my noble Lord at the Bar deſires to have his 
Counſel heard upon that Point, as if the Fact was 
agreed: Truly, till the Fact be agreed, I que- 
ſtion whether we can give any Judgment or Opi- 
nion one way or other, 
Evidence for the King aimed at ſomewhat elſe: I. 
ſhall not ſay what my Opinion now is, till we come 
to debate it among our ſelves ; but here is a Deſire 
of having Counſel heard, but there is no Queſtion 
of Law ſtated, but it depends upon a Matter ot 
Fact which is not yet * by your Lord- 
ſhips, before whom the Conſideration of both Fact 
and Law doth lie, Whether a Perſon that is en- 
gaged on the Side of the Party that's kill'd in a 
Quarrel, where ſeveral Perſons on both Sides are 
concerned, be as much guilty as thoſe that are con- 
cerned on the other Side. 

Marq. of Norm, My Lords, I do ſuppoſe that 
you may hear the Counſel to ſtate the Queſtion, 
without your determining any Thing upon it, as 
to your Opinion one Way or other; for your 
hearing af Counſel, is only in order to prepare your 
Lordfhips for the Debate among your ſelves, it 
there remains any Doubt with you. It ſeems my 
noble Lord at the Bar has propoſed that his Coun- 
{el ſhould be heard: If the Counſel will ſtate the 
Point to be argued upon, your Lordſhips may here 


CUR 
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them, 
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er. Whether it be ſuch a one as it is fit to 
3 to; then, no doubt, you will hear 
Counſel to it. This, I ſuppoſe, you will hear from 
or otherwiſe your Lordſhips will not think 
fit to give your ſelves the Trouble to go and de- 
bate that which is no ſettled Queſtion to be deba- 


9 25 of Rocheſter. My Lords, I am afraid, of 
Neceſſity, you muſt adjourn to your own Houle, 
for I find my Lords are here arguing one with 
another; ſome are of Opinion, That the Counſel 
ſhould ſtate the Queſtion, that they ſhould be heard 
upon; others of my Lords are of Opinion, That 
it is only a Matter of F act, not a Matter of Law, 
upon which Counſel ſhould be heard ; then it muſt 
be debated between your Lordſhips, which is not 
proper for to do here; therefore I would humbly 
move your Lordſhips, that you would adjourn to 


your own Houſe. | 3 
Earl of Peterborough. I ſuppoſe your Lordſhips 


will be pleaſed to enquire of the Counſel, Whe- 


ther they do infiſt upon this Point, or no. 

L. H. St. My Lord Warwick, if your Lord- 
ſhip inſiſt that your Counſel ſhould be heard upon 
the Point which you have offered, it ſeems there is 
ſuch a Difference of Opinion among my Lords, 
that for the Debating of what ſhall be done in the 
Caſe, my Lords muſt adjourn ; but if you do not 
inſiſt upon it, they will 90 in the ordinary Method, 
to conſider of the Evidence that has been given, 
after it is ſum'd up on both Sides; for if you have 
no more Evidence to offer, you are to make your 
Obſervations upon the Evidence that has been 

iven. 


Earl of Warwick. I ſubmit it, upon the whole 


| Matter, to your Lordſhips, Whether my Counſel 


can be heard, or not, to that Point; how far, I 
being of Mr. Coote's Side, can be guilty of his 
Death. | 

L. H. St. That is a Matter of Fact which is not 
yet determin*d, and therefore the Queſtion which 


Fou ſuppoſe to ariſe upon it, is not yet ripe to be 


reſolved. If you have no other Witneſſes to pro- 
duce, that which remains, for I think I may pro- 
perly acquaint you with the Methods of Proceed- 
ing, is, That you are now on your Part to ſum 
up the Evidence that has been given, which is 
your own Work, as not being allow*d Counſel as 
to Matter of Fact ; you are at liberty to make ſuch 
Obſervations as you may think for your Advan- 


tage upon the Evidence, and ſo to cloſe your 


Defence: | 
Earl of Warwick. My Lord, I ſubmit it upon 
the whole Matter to your Lordſhips. 
L. H. S/. Mr. Attorney General, my Lord of 
Warwick ſubmits the Matter, as it has been prov'd, 


to their Lordſhips, without any ſumming up of the 


Evidence; you who are of the King's Counſel, if 
ou think fit, will ſum up the Evidence on yours, 

in order to their Lordſhips Conſideration of it: 
This you know is the Time for doing it. Make 
Proclamation for Silence. 

Cl. of the Crown, Serjeant at Arms, make Procla- 
mation. | 

Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward of Eugland, his Grace, does ſtraitly 
charge and command all manner of Perſons here 
preſent, to keep ſilence, upon pain of Impriſon- 
ment. | 

L. H. St. Gentlemen, you that are of the King's 
Counſel, now is your Time to ſum up the Evi- 
dence for the King, | | | 


for the Murder of Richard Coote, Eſq: 


75 
* Sir John 
Hawles, 


Then Mr. Solicitor * began io ſum up 
the Evidence, but his Voice was (6 
low, that he could not be heard by | 
the Lords that ſate at the upper End of the Houſe, 


D. of Leeds. My Lords, I think it of ſo great 
Importance to have a true State of the Fact and 
Evidence laid before us, and that we may hear 
what the King's Counſel do ſay at the Summing 
up of the Evidence, that if my Lords be of my 
Opinion, we ſhall be very defective to know what 
Judgment we give when we come to give Judg- 
ment, unleſs we are thoroughly apprized of the 
Matter of Fact and the Proofs. I confeſs I am go- 
ing to move that, which is a Thing not accord- 
ing to the Orders of the Houſe, but much without 
the Rules of the Houſe, That the Counſel ſhould 
be heard in any other Place but where they are, 
at the Bar of the Houſe ; this is contrary indeed, 
I acknowledge, to the Orders of the Houſe, -and 
ſo my Motion is irregular z but yet, in order to 
our Satisfaction, that we may be enabled to hear 
what the King's Counſel do ſay to us, eſpecially ia 
ſumming up the Evidence, I cannot but offer this 
to your Lordſhips ; for we can no more hear the 
Counlel here, than if we were quite out of the 
Houſe : Whether therefore your Lordſhips will 
pleaſe to order, that any Perſon that has a ſtrong- 
er Voice ſhould ſum up the Evidence; or whether 
you w1ll diſpenſe with the Orders of the Houſe fo 
far, as that Mr. Solicitor may come to the Clerk's 
Table, or ſome other Place within the Houſe, that 
he may be heard by all, I muſt ſubmit it to your 
Lordſhips. It would be a great Satisfaction for 
us to hear him, in order to our Judgment; but 
acknowledge in this I do make an irregular Mo- 
tion, as to the Orders that are uſually obſerve 
by your Lordſhips : But J know not how to help 
it, in regard without hearing, it is impoſſible for 
us to form our Judgment. 

E. of Roch. My Lords, I have a very great Re- 
ſpect for every Motion that that noble Lord who 
ſpoke laſt does make, and IT am of his Opinion, 
That it will mightily tend to the Satisfaction of my 
Lords who are to give their Judgment in this Caſe, 
to hear both the Evidence and the Counſel, and 
what Obſervations are made on both Sides; and 
that it is a great Diſadvantage that the Counſel 
ſhould have ſo low a Voice, that all my Lords 
ſhould not be able to hear him; but yer I hope 
that may be remedied ſome other Way than what 
is propoſed by that noble Lord ; for if what he 
deſires were done, it will be obvious, that in Point 
of Precedent many Inconveniencies will occur upon 
breaking the Orders of the Houſe, to comply with 
a Motion which is acknowledged by the noble Lord 
himſelf to be irregular ; for it would be impoſſi- 
ble to hear any Body, if it be permitted ro make 
ſuch a great Noiſe without; and it is that which 
renders the Difficulty of hearing the greater. If 
that were quieted, your Lordſhips might hear 
this Gentleman as well as thoſe of the other Coun- 
ſel : Or, if this Gentleman's Voice will not ſo well 
reach your Hearing, then there are other Gentle- 
men of the King's Counſel that have ſtronger 
Voices; and if any of them would ſum up the 
Evidence, ] believe it would be better heard and 
conſequently better apprehended by your Lord- 
ſhips; for J had rather any Expedient ſhould be 
found out to comply with the Orders of the 
Houſe, and preſerve them, than that any irre- 
cular Thiag ſhould be done for the br * 
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Orders of the Houſe, upon any Account what- 
ſoever. f ” 
L. H. S/. Make another Proclamation for Si- 
lence. * 

Cl. of the Crown. Serjeant at Arms, make Pro- 


clamation. 
Serj. at Arms. O Yes, O Yes, O Yes, my 


Lord High Steward of England, his Grace, does 
ſtraitly Charge and Command all manner of Per- 
ſons here preſent to keep Silence, upon pain of 
Impriſonment. 


E. of Bridgewater. Truly, my Lords , the 


Noiſe about the Court is ſo great, that we who 
fit much nearer to the Bar, than the noble Lord 
who made the Motion for the Removal of the Coun- 
ſel into another Place, cannot hear Mr. Solicitor 
what he ſays; and therefore I think ſome of the 
Guard ſhould be ſent out to clear all the Paſſages 
about the Court, that there may be no Noiſe; for 
it is the Noiſe of the People without, that makes 
it ſo difficult to hear the King's Counſel. 

L. H. St. Let ſome of the Guard without take 
care that there be not that Noiſe made; and who- 
ſoever does make a Noiſe, let him be taken into 


Cuſtody. 


Then another Proclamation was made for Silence; 
upon which there was a greater Quietneſs in the 
Hall. | 


I. I. St. Mr. Solicitor, There is hopes now, 
ſince there is not ſo great Noiſe as there was, that 
you may be heard by my Lords: You mult uſe 
the beſt Endeavours you can, that you may be 


heard. | 
E. of Roch. If that Gentleman cannot ſpeak out 


ſo well that he can be heard, thoſe of the King's 


Counſel that have better Voices, muſt ſum up the 
Evidence. | EE 4 | 

Mr. Sol. Gen. My Lord, I ſpeak as loud as 
I can. 

E. of Roch. There are others of the King's Coun- 
ſel, pray let them do it then; Mr. Attorney, he 
being nearer, and within the Bar. 

L. H. St. T know not whether Mr. Attorney be 
prepared for the Summing up of the Evidence, 
becauſe he examined the Witneſſes, and the King's 
Counſel uſually allot to themſelves the particular 
Parts which they intend to take. 

E. of Roch. Then let Mr. Solicitor go on. 


Mr. Sol. Gen. I would ſhortly obſerve to your 


Loerdſhips, what Evidence hath been given to you 


on behalf of the King in this Caſe, __ that 


noble Lord, the Priſoner at the Bar, for the Of- 
fence for which he ſtands indicted. The firſt Wit- 
neſs that was produced was the Drawer at the Grey- 


bound Tavern in the Strand, where this Quarrel, 


that was ſlain, happend and he tells you, that 
that Night there was at his Maſter's Houſe my 
Lord of Warwick, my Lord Mobun, Capt. French, 
Captain Coote the Perſon that was kill'd, and Mr. 
Dockwra; and after they hid been there ſome time, 
that other Perſon, that was the Sixth concerned in 
the Scuffle, Mr. James, was ſent for, and he came 
in when 1t was pretty late; there they continued till 
One or Twoa Clock, and then they came down 


that was the Occaſion aer Death of this Perſon 


to the Bar, and Orders was given for to call. 


Coaches, but it being ſo late, and Sunday Morn- 


ing, they could not find Coaches, and then there 
was Orders for the getting of Chairs; when ſome 
Chairs were brought, Mr. Coote and Mr. French 


went into two of the Chairs, but my Lord Moby; 
interpoſed, and ſaid there ſhould be nothing done 
that Night, and that if they went away he would 


call for a File of Muſqueteers from the Guard, 


and ſecure them; and thereupon they came out of 
the Chairs, and went into the Houle, and there 
was the Noiſe of Swords claſhing heard at the 
Bar; Captain Coole ſaid he would laugh when he 
pleas'd, and frown when he pleas'd, and they part. 
ed; three were on one Side, and three on the other 


of the Bar; my Lord of Warwick, my Lord Mz. 


hun, and Captain Coole, were on one Side; Captain 
French, Captain James, and Mr. Dockwra, were on 

the other Side. Indeed he ſays my Lord Mobun and 
my Lord of Warwick did what they could to pacify 
them, and threaten'd to ſend for the Guards; but 
away they went. The next Witneſs was Thomas 
Browne, and he was the Chairman that carried Mr, 


Coote, and he ſays, that there was an Endeavour 


by my Lord of Warwick and my Lord Mobun, to 
put off the Buſineſs at that Time, and that they did 
what they could to have put it off, and that even 
after they were in their Chairs, when they were 
turned up St. Martins Lane, there they ſtop'd at the 
back Door of the Croj5-Keys Tavern, and that while 
they ſtood there with their three Chairs, three 
other Chairs came by, and then Captain Coote bid 
them put up, and follow after thoſe Chairs as faſt 
as they could to Leiceſter-fields. | 

The next Witneſs is William Crippes, who was 
the other Chairman that carried Captain Coole, and 
he gives your Lordſhips much the fame Account 
that Browne gave before, and his Evidence was juſt 
to the ſame Purpoſe, That my Lord of Warwick 
and my Lord Mobun endeavoured to pacify the 
Matter, and that there ſhould be an End of the 
Buſineſs for that Night, and let it alone till ano- 
ther Time; and that my Lord Mobun threaten'd to 
ſend for the Guards, and ſecure them, and would 
have had them gone home, that is, Mr. Coote either 
with him to his Lodging, or he would go to Mr. 
Coote's, but he could not prevail. Then my Lord 
Mohun ſaid, If he would go on, his Lordſhip would 
go and ſee an End of the Buſineſs. 

The next Witneſs was one Crate, who was one 
of the Chairmen that carried my Lord of Warwick, 
and he ſays, That my Lord Mobun and my Lord 
of Warwick did endeavour what they could to put 
off the Matter till the next Morning, but that they 
could not prevail; that afterwards, when he car- 
ried my Lord from Leiceſter-fields to the Bagnio, 


my Lord borrowed a Handkerchief of him to wrap 


his Hand in, for he ſaid he was wounded, but by 
whom that Wound was given does not appear, 
nor how he came by that Wound any otherwiſe 
than as his Lordſhip himſelf ſays, that it was given 
him by Mr. James. : 

The next was the other Chairman that carried 
my Lord of J/arwick, which was Jobn Gibſon, and 
his Teſtimony need not be repeated, becauſe it did 
not differ from the others. The next Witneſs was 


Robert Applegate, who was the Chairman that car- 


ried my Lord Mobun; and he ſays, that there was 
an Endeavour uſed by my Lord upon his ſetting 
down in St. Martins Lane, to quiet Captain Coole, 
and prevent any Quarrel at that Time; but he ſays, 
when they would go on, my Lord Mobun ſaid, he 
would go and ſee the End of it; and thereupon 
they went on towards. Leiceſter-fields to the End of 
Green: ſtreet, which is at the lower End of the 


Square. 


The 
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The next Witneſs was Palmer, who was one of 
the Chairmen that carried Mr. French to the Bagnio 
in Long-Acre; and he tells your Lordſhips what 
happen'd upon his carrying of him thither, how 
immediately after his coming there, my Lord of 
Warwick came thither, and they knock'd at the 
Door the ſame Time, and that Captain French was 
very much wounded, and they went into the Houſe 
together, and that French would have had them 


pull off his Cloaths to ſee his Wounds, for he be- 


lieved he was a dead Man. 1 

The next Witneſs was the Chairman which car- 
ried Mr. James, and he only tells your Lordſhips, 
That he carried a Gentleman into Leiceſter-fields, 
that my Lord Mohun endeavoured to put off the 
Buſineſs for that Night ; but who the Perſon was 
that he carried he cannot ſo well tell, nor give an 
Account of; but when he had ſet him down at 
the further End of the Square, there he left him, 
and he knows no further. 

Then there was the Surgeon at the Bagnio in 
I.-1g- Acre, who gives your Lordſhips an Account, 
That about Two of the Clock in the Morning on 
the Sunday, my Lord of Warwicꝶ and Captain French 
came in there; Captain French was wounded in the 
Body, and my Lord Maric was wounded in the 
Hand, and my Lord Warwick did take extraordi- 
nary Care of Captain French, and would not have 
the Door open'd to any Body, nor his Lordſhip 
known to be there; that afterwards Captain 
james and Mr. Dockwra came to the Door, and my 
Lord came to the Door himſelf, and when he ſaw 
who they were, he ordered them to be let in; and 
that there was a Diſcourſe about going into the 
Country, and that there was a Fear that Coole was 
kilPd. This is the Effect of the Teſtimony both of 
the Surgeon and his Servants 3 and it is to be ob- 
ſerved, that when Captain French came in, his 
Sword was not bloody, but my Lord of Warwick*s 
Sword was bloody almoſt-all over, and that was 
taken notice of the next Day, and there are ſeveral 
Witneſſes both Men and Women of that Houſe 
that give your Lordſhips an Account much to the 
ſame purpoſe; then there was Captain Ducking- 
field, who lays, that my Lord of Warwick came to 
his Lodgings, and they went in a Coach together 
to the Tavern in Cornbill, and then there was a 
Diſcourſe of going into the Country, and my Lord 
ſa id that he was afraid his Friend Mr. Coote was 
kilPd, but they had no abſolute News of his being 
kilPd at that Time ; for it ſhould ſeem my Lord 
of W/arwick forſook the Field as ſoon as the fatal 
Stroke was given, which, by whom it was given, is 
left to your Lordſhips Conſideration. Indeed it is 


pretended by my Lord, that the Wound that he 


had in his Hand was given him by Mr. James, but 
nothing of that is made apparent to your Lord- 


ſhips upon the Proofs. 


Then we came to give your Lordſhips an Ac- 
count of the Nature of the Wounds that Mr. Coole 
had .in his Body, and for that we produced both 
the Surgeon that did probe the Wounds by the Or- 
der of the Coroner, and the Coroner himſelf. In- 
deed we could not get a poſitive Anſwer from either 
the Surgeon or the Coroner, whether the Wounds 
were given by one and the ſame Sword, or by dif- 
terent Swords; but then your Lordſhips have the 
Ceſtimony of Mr. Turner, who was Captain Coote's 
Servant, and who knows his Maſter's Sword, 
and ic hath been ſhewn to him, and he ſays, 


that is his Maſter's Sword that he went our with 


and it can be eaſily judg'd whether he could 
Vo VF | 
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give himſelf thoſe Wounds by that Sword. |. 
And your Lordfhips have likewife had brought 
before you another Sword, which was left at the 
Bagnio in Long- Acre, that was Captain French's that 
had no Blood at all upon it, but my Lord of War- 
wick's, it ſeems by all the Evidence, had a great 
deal of Blood upon it. F 
Then came the Witneſſes for the Priſoner at the 
Bar, this noble Lord, my Lord Warwick; and the 
Sum of the Teſtimonies that they have given, is of a 
great deal of Kindneſs between my Lord Warwick 
and Captain Coote; that my Lord lent him a hun- 
dred Guineas to purchaſe his Cotnmiſſton in the 
Guards, when he had but three of four hundred 
Guineas which was neceſſary to make the Purchaſe; 
and there are ſeveral of them that do teſtify, that 
they always look'd upon Captain Cocte and my 
Lord of Warwick 5s 5 very good Friends, and 
that there never was any Quarrel between them; 
and that is the Sum of what the Evidence on that 
Side did teſtify. And this, my Lords, I take to be 
the Sum of the Evidence that has been given on 
either Side, and when T have laid At thus before 
your Lordſhips, I muſt ſubmit it to'your 'Lordſhips 
Judgment, what Opinion you will be of upon the 
whole Matter; only there is this one Obſervation 
that I would make to your ' Lordſhips upon this 
Evidence, That there is not one Witneſs that has 
given you an Account ſatisfactory by whoſe Hand 
theſe Wounds were given to Mr. Cote ; and there- 
fore, - tho? it is apparent my Lord of //arwick was 
in the Place, where the'mortal Wound was given, 
yet by whoſe Hand it was given is not yet known; 
until that can be known, every Perſon that was 
there muſt remain under the Imputation of the 
ſame Guilt, as having a Hand, and contributing 
to his Death; it is certain, and cannot be denied, 
that this noble Lord, my Lord at the Bar, was in 
the Field, wherein there was actual Fighting; for 
he does not deny it himſelf, but ſays, that he was 
engaged particularly with Captain James, when 
Captain Coote was engaged with Captain French, 
between whom, as it is alledged, the Quarrel was; 


* — 


but that is no Way in Point of Fact made appear 


to your Lordſhips, and there being ſuch Suſpici- 
ons and Circumſtances of the Blood upon my Lord 
of Warwick's Sword, and the great Concern that 
he was in when he came to the Bagnio, and deſiring 
to be concealed, and that no Body ſhould know 
that he was there, and the Care he took of Mr. - 
French, who is the pretended Perſon that did the 
Fact, is that which is to. be ſubmitted to your 
Lordſhips ; and it is to be obſerved, that Mr. 
French*'s Sword was not bloody, but only dirty, 
but my Lord of Yarwick's Sword was very bloody 
from the Hilt to the Point, and he was in a great 
Conſternation when he came into the Houſe. 
There is likewiſe a Circumſtance which your 
Lordſhips will pleaſe to obſerve, that even Mr. 
Coole's Sword was brought into the Houſe by ſome 
of the Company that were there, and whatſoever 
this noble Lord pretends of his Friendſhip to Mr. 
Coote, yet, it ſeems by his Care that he took of 
Captain French, he had as much Friendſhip for 
him. | 
There is another Circumſtance that has been 
teſtified, which it will be fit for your Lordſhips to 
take into Conſideration, and make fome Obſerva- 
tion of; that is, the Nature of the Wound: Ir 
ſcems, he had two Wounds, one on the left Side of 
the Breaſt, near the Collar Bone, and that was 
downwards; and yet his Man, that was here pro- 
Aa duced 
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that uſed his right Hand, and then it is a Wonder 


that he ſhould receive ſuch a Sort of a Wound in 


that Part; and the other Wound was on the left 
Side too, but it was upward, and how that could 
be given to one that was a Right-handed Man, is 
certainly a very great Wonder; and the Wounds 
being both given upon the ſame Side, it cannot but 
be concluded, that they were given by one and the 
ſame Sword. ET | on 
Another Circumftance which relates to my Lord 
of Warwick is, that when he came into the Bagnio, 
after the Fact was over, he would have himſelf 


denied to be there, and went to the Door when 


Janes and Dackwra came in; and his declaring his 
deſire of going into the Country; theſe, we ſay, 
are Circumſtances that do induce a Doubt, That 
my Lord of Warwick had a Concern upon him of 
great Guilt of having a Hand in this Man's Death: 
It is indeed pretended by my Lord of Warwick, 
That Mr. Cootewas a Perſon that my Lord of War- 
wick had a Kindneſs for; but it is plain by the Evi- 
dence, that he left him dead in the Field, and did 
not take any Care of him, but took a great deal 
of Care of Captain French, who, it is pretended, 
was the Perſon that fought with Coote, when he 
came to the Bagnio; and there is nothing of Kind- 
neſs at this Time pretended, nor any Thing of a 
Defence to this Matter offer'd by my Lord of 
Warwick, but only what the Chairmen ſay, that 
he endeavoured to put it off to another Time. 
Theſe, my Lords, are all the Obſervations that 
I ſhall make upon the Evidence in this Caſe ; how 
far this Eyidence, upon Conſideration, will weigh 
with your Lordſhips, I muſt ſubmit it to you. If 
my Lord of Warwick did do the Fact, as theſe 
Circumſtances, we think, may incline your Lord- 
ſhips to believe he did, it will ſurely be Murder ; 


but how far the Evidence comes up to the Proof 


of that, we muſt humbly ſubmit to your Lord- 
ſhips, who are the Judges of it ; and we leave it 
entirely to your Conſideration upon what you have 


heard. 


L. H.S:. Then it ſeems you have done on all 
Sides. | | 
Counſel, Yes, my Lords. 

Lords. Then adjourn, adjourn. 

L. H. St. Is it your Lordſhips Pleaſure to ad- 
journ into the Houſe of Lords? 

Lords. Ay, ay. 

L. H. St. This Houſe is adjourned into the Houſe 


of Lords. 


Then the Lords went back to their own Houſe in the 
ſame Order thev came into the Court in Weit- 
minſter-hall, and debated the Matter among 
themſelves, what Fudgment to give upon the Evi- 
dence that had been heard; and in about Two 
Hours Time they returned again into the Court, 
erected upon a Scaffold in Weſtminſter-hall ; 
and after they were ſeated in their Places, the 

Lord High Steward being ſeated in his Chair be- 
fore the Throne, ſpoke to the Lords thus : 


L. H. Si. Will your Lordſhips proceed to give 
your Judgment ? | 

Lords. Ay, ay. bs 

L. H. St. Your Lordſhips will give me leave, a 
I aſk your Lordſhips your ſeveral Opinions, to 


take ſo much Time as to write down the Opinion 


of every Lord. 
Lords. Ay, ay. 


Then the Lord High Steward aſted this Queſtic; 
of every one of the Lords there preſent, beginnin 
with the puiſne Baron, which was the Tyr; 
Bernard. / | 


L. H. St. My Lord Bernard, Is Edward Earl of 


Warwick guilty of the Felony and Murder where. 23 
of he ſtands indicted, or not guilty ? 


The Lord Bernard ſtood up in his Place uncovered, 


and laying his Right Hand upon his Breaſt, pro- 
nounced his Judgment thus : 


L. Bernard. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 


The ſame Queſtion Was aſced ſeverally of all ih; 


Lords, who in the ſame Form delivered their Opi. 


nions, as followeth. 


IL. Haverſbam. Not guilty of Murder, but gull- 
ty of Manſlaughter, upon my Honour. | 

L. Herbert of Cherbury. Not guilty of Murder 
but guilty of Manſlaughter, upon my Honour, 

L. Weſton. Not guilty of Murder, but guilty of 
Manſlaughter, upon my Honour. 

L. Abburnbam. Not guilty of Murder, but guil. 
ty of Manſlaughter, upon my Honour. 
I. Cbolmley. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 


L. Zefferys. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


L. Godolphin. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 

I. Guilford. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Ofeljtone. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Oſborne. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 


L. Craven. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Cornwallis. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 


IL. Granville. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 


L. Berkley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

L. Laxington. Not guilty of Murder, but guilty 
of Manflaughter, upon my Honour. 

L. Rockingham. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 


L. Lucas. Not guilty of Murder, but guilty of 


Manſlaughter, upon my Honour. 
L. Culpeper. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 
L. Vaughan. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 
L. Byron. Not guilty of Murder, but guilty 


of Manſlaughter, upon my Honour. 
L. Zermyn. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 


I. Leigh. Not guilty of Murder, bur guilty 
of Manſlaughter, upon my Honour. 


L. Raby. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. | | 
L. Howard of Eſcrict. Not guilty of Murder, 


| but guilty of Manſlaughter, upon my Honour. 


IL. Lovelace. Not guilty of Murder, but guilty 
of M:nſlaughter, upon my Honour. 
L. Iiunſdon. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. | 
| | L, 
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duced as a Witneſs, does teſtify, that he was one 
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guilty of Manſl 


of Manſlaughter, upon my 


guilty 


guilty of Man 


1, North and Gray. Not guilty of Murder, but 
aughter, upon my Honour. 
L. Wharton. Not guilty of Murder, but guilty 


laughter, upon my Honour. Ah 
os Not * — of Murder, but guilty 


of Manſlaughter, upon my Honour. 


L. Willoughby of Parham. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Dudley. Not guilty of Murder, but guilty 

Honour. Zi 

L. Ferrers. Not guilty -_ Murder, but guilty 
of Manſlaughter, upon my Honour. | 

L. Willoughby of Freſby. Nor guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Audley. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. CITE 

L. Abergavenny. Not guilty of Murder, but guil- 


| ty of Manſlaughter, upon my Honour. 
Z. H. Steward, My Lord Viſcount Lonſdale, Is 


Edward Earl of Warwick guilty, &c. 


IL. Viſcount Lonſdale. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Viſcount Longaville. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 

L. Viſcount Tonſbend. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 


SA The Earl of Grantham, Is Edward 
Earl of Warwick guilty, &c: 


E. of Grantham. Not guilty of Murder, but 
of Manflaughter, upon my Honour. 
E. of Albemarle. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Tanterville. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Warrington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Scarborough. Not guilty of Murder, but 


guilty of Manſlaughter, upon my Honour. 


E. of Torrington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Marlborough. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Mountague. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Portland. Not guilty of Murder, but 
guilcy of Manſlaughter, upon my Honour. 


E. of Rocheſter, Not guilty of Murder, but 
* guilty of Manſlaughter, upon my Honour. 


E. of Nottingham. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Yarmouth. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Radnor. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Macclesfield. Not guilty of Murder, but 
g ulty of Manſlaughter, upon my Honour. 

E. of Fever/ham. Not guilty of Murder, but 


guilty of Manſlaughter, upon.my Honour. 


E. of 5 $99 ;oh Not guilty of Murder, but 
aughter upon my Honour. 

E. of Carliſle. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Bath. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of Angleſey. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 

E. of Eſſer. Not guilty of Murder, but gu'lty 
of * upon my Honour. 
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E. of Scarſdale; Not guilty of Murder, but gufl- 
ty of Manſlaughter, upon my Honour. 
E. of Ibanel. Not guilty of Murder, but guilty 
of Manſlaughter, upon my. Hondu. 
E. of Cheſterfield. Not guilty of Murder, but 
ilty of Manſlaughter, upon my Honour. 
SE. of — Not — of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Kingſton. Not guilty of Murder, but guil- 


ty of Manſlaughter, — 4 my Honour. 


E. of Winchelſea. Not guilty of Murder, but 
guilty of 3 upon my Honour. 
E. of Stamford. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Peterborough. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. Rivers. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Mancheſter. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 

E. of Denbigh; Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. | 
E. of Leiceſter, Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

E. of Bridgwater. Not guilty of Murder, but 


' guilty of Manſlaughter, upon my Honour. 


E. of Dorſet and Middleſær. Not guilty of Mur- 
der, but guilty of Manſlaughter upon my Ho- 
nour. | | 
E. of Suffolk. Not guilty of Murder, but guilty 
of Manflaughter, upon my Honour. 

E. of Huntington. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
E. of Derby. Not guilty. of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 
E. of Kent. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 

E. of . 2 Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 


Lord High Steward. My Lord Great Chamber- 
lain, is Edward Earl of Warwick guilty, Sc. 


E. of Lindſey. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 1 


Lord High Steward. My Lord Marqueſs of Nor- 
manby, Is Edward Earl of Warwick guilty, Cc. 


Lord Marqueſs of Normanby. Not guilty of 
Murder, but guilty of Manſlaughter, upon my 
Honour. = 

L. Marqueſs of Hallifax. Not guilty of Murder; 
but guilty of Manſlaughter, upon my Honour. 


Lord High Steward. My Lord Duke of Newcaſtle, 
Is Edward Earl of Warwick guilty; Sc. 


D. of Newcaſtle. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
D. of Scomberg. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
D. of St. Albans, Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 
D. of Northumberland. Not guilty of Murder, 
but guilty of Manſlaughter, upon my Honour. 
D. of Ormond. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 
D. of Sout»ampton. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour, | 
D. of Richmond; Not guilty of Murder, but 
guilty of Manſtavghters upon my Honour. 5 
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D. of Somerſet. Not guilty of Murder, but guil- 
ty of Manſlaughter, upon my Honour. 

D. of Devonſhire. Not guilty of Murder, but 
guilty of Manſlaughter, upon my Honour. 


Lord High Steward, My Lord Preſident, Is 
Edward Earl of Warwick guilty, &c. 


D. of Leeds. Not guilty of Murder, but guilty 
of Manſlaughter, upon my Honour. 


Lord High Steward. My Judgment is, That my 
Lord of Warwick is not guilty of the Murder, but 
is guilty of Manſlaughter, upon my Honour. 


Then the Lord High Steward reckoned up the Num- 
ber of the Peers that were then preſent, and the 
Opinions that were given, and afterwards ac- 
quainted their Lordſhips with the Reſolutions that 

they came to, in this manner. | 


L. H. St. My Lords, your Lordſhips are 
Ninety three in Number here preſent, and you 
have all acquitted my Lord of Warwick of the Mur- 
der whereof he ſtands indicted, but you are of Opi- 
nion that he is guilty of Manſlaughter; Is it your 
Pleaſure, that he ſhould be called to the Bar, and 
acquainted with your Lordſhips Judgment? 

Lords. Ay, ay. 1 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. ; 

Serj. at Arms. O Yes, O Yes, O Yes ; Chief Go- 
vernor of the Tower of London, bring forth the 
Body of your Priſoner, Edward Earl of Warwick, 


forthwith, upon Pain and Peril will fall thereon. 


Then the Earl of Warwick was brought to the 
Bar. | 


L. H. St. My Lord of Warwick, your Lordſhip 
has been Arraigned upon an Indictment for the 
Killing Mr. Coote; you have pleaded not Guilty 
and put your ſelf upon your Trial by your Peers 
here preſent; my Lords have heard the Evidence 


given both againſt you and for you, and haye 
_ conſidered of it, and are come to a Reſolution, 


and their Judgment is, That your Lordſhip is not 
guilty of the Murder whereof you ſtand indicted, 
but that you are guilty of Manſlaughter. What 
has your Lordſhip to ſay, why Judgment of 
Death ſhould not be pronounced againſt you ac- 
cording to the Law ? 

Earl of Warwick. My Lords, I deſire that the 
Benefit of my Peerage may be allowed me, ac- 
cording to the Statute of Edward the Sixth. 

I. H. St. My Lord, your Lordſhip has demand. 
ed the Benefit of your Pecrage upon the Statute 
of Edward the Sixth, and you muſt have it by 
Law; but J am directed by their Lordſhips to ac- 
quaint you, That you cannot have the Benefit of 
that Statute twice; thereforc I am likewiſe direct- 
ed by their Lordſhips to ſay, That they hope you 


will take a more than ordinary Care of your Be- 


haviour for the future, that ſo you may never 
hereafter fall into ſuch unfortunate Circumſtances 
as you have been now under; my Lords hope this 
will be ſo ſenſible a Warning, that nothing of 
this kind will ever happen to you again; your 
Lordſhip is now to be diſcharged. 

L. H. St. Is it your Lordſhips Pleaſure to ad- 
Journ to the Houſe of Lords ? | 

Lords. Ay, ay. | 

L. H. St. This Houſe is adjourned to the Houſe 
of Lords, 82 | | 


Then the Lords went in Proceſſion, in the ſame Order 
that they came into the Court. 


SEEESEEESEREREERESRSESESSSE 


CLXII. The TRIAL of Charles Lord Mohun, for the 
Murder of Richard Coote, Eg; March 29, 1699. 


11 Will. III. 


BO UT One of the Clock the 
Lords came in the ſame Order, as 

the Day before to the Trial of 
the Earl of Warwick, into the 


Cl. of the Crown. Serjeant at Arms, make Procla- 


mation. 
Serj. at Arms. O Yes, O Yes, O Yes, my Lord 


High Steward, his Grace, does ſtrictly Charge 


and Command all manner of Perſons here preſent, 
to keep Silence, upon Pain of Impriſonment. 


Serj. at Arms. O Yes, O Yes, O Yes, All man- 


ner of Perſons who are obliged to give their At- 


tendance here this Day, before his Grace, my Lord 


High Steward of England, let them give their 
Attendance forthwith. | 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation again. 


Serj. at Arms, O Yes, O Yes, O Yes, his Grace 


my Lord High Steward of England, does ſtraitly 
Charge and Command all manner of Perſons here 
preſent to be uncovered. | 
Cl. of the Crown, Serjeant at Arms, make Pro- 
clamation again, 5 
Serj. at Arms. O Tes, O Ves, O Les, Chief Go- 
vernor of the Tower of London, bring forth the 


Body of your Priſoner Charles Lord Mobun 


forthwith, upon Pain and Peril will fall 
thereon. | | 


Then my Lord Mohun was brought to the Bar. 


L. High Steward *. My Lord Mo- Lord So- 
bun, your Lordſhip is now brought mers. 
upon your Trial for the Murder of 
Mr. Coote, for which you ſtand indicted by the 
Grand Jury for the County of Middleſex. The 
King, who knows that Juſtice is one of the Pillars 


which ſupports a Throne, will have a ſtrict Ac- 
| | count 
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count taken of the Blood of any-of his Subjects, 
without reſpect to the Oy of the Slain, or of 
the Perſon who ſtands charged with his Death. 
There is not one of the noble Peers here preſent, 
who are to be your Triers, but does heartily with 
your Lordſhip innocent; but, on the other ſide, if 
you ſhould appear to be guilty upon the Evidence, 
you ought not to hope that any Conſideration of 
Relation, Friendſhip, or Pity, will prevail againſt 
Juſtice. And therefore ſince in your preſent Con- 
dition every Thing that is valuable in this World 
is at ſtake, it will be highly neceſſary for your 


Lordſhip to recollect your ſelf, and to have your 


beſt Thoughts about you. Facts of this Nature 
are frequently attended with ſuch unhappy Cir- 
cumſtances, that a noble Perſon may be juſtly co- 
vered with Shame to have Faults and Weakneſſes 
expoſed to ſuch an Aſſembly as this, although he 
be not conſcious to himſelf of the Guilt of Blood: 
But your Lordſhip ought not to be ſo far diſcom- 
poſed with any Thoughts of this Kind, as to neg- 


| led your Defence againſt this heavy Accuſation of 


Murder, In order to this, it is neceſſary for your 
Lordſhip to hear with Temper what will be ſaid 
againſt you, and by no means to interrupt the 
Counſel or Witneſſes. I will take care to give 
your Lordſhip notice when the proper Time comes 


tor you to make your Obſervations upon the Evi- 


dence, to examine your Witneſſes, and to ſay 
what you think proper for your own Defence; 
and when my Lords have heard, and fully and 
maturely conſidered the whole Matter, their 
Lordſhips will give ſuch a Judgment as the Law 
and Juſtice require. 

L. H. St. Read the Indictment to my Lord. 


Clerk of the FNHarles Lord Mohun, your Lord- 
Crown. | ſhip ſtands indicted in the County of 
Middleſex, by the Name of Charles Lord Mohun of 
Oakehampton in the County of Devon, late of the Pa- 
riſh of St. Martins in the Fields in the County of Mid- 
dleſex, together with Edward Earl of Warwick and 
Holland, late of the ſame Pariſh and County, 
Richard French, late of the ſame Pariſh and County, 
Gent. Roger James, late of the ſame Pariſh and 
County, Gent. and George Dockwra, late of the 
fame Pariſh and County, Gent. not having the Fear 
of God before your Eyes, but being moved and ſeduced 
by the Inſtigation of the Devil, the 30th Day of Octo- 
ber, in the Tenth Year of the Reign of our Sovereign 
Lord that now is, William the Third, by the Grace 
'of God of England, Scotland, France, and Ire- 
land, King, Defender of the Faith, &c. with Force 
and Arms, &c. at the Pariſh aforeſaid, in the Coun- 
ty of Middleſex aforeſaid, in and upon one Richard 
Coote, Eſq; in the Peace of God, and of our ſaid So- 
vereign Lord the King, that now is, then and there be- 
ing, Feloniouſly, Wilfully, and of your Malice afore- 
thought, did make an Aſſault ; and that the aforeſaid 
Edward Earl of Warwick and Holland, with a cer- 
zain Sword made of Iron and Steel, of the Value of five 
Shillings, which be the ſaid Edward Ear of War- 
wick and Holland, in his right Hand then and there 
had and held drawn, the aforeſaid Richard Coote, in 
and upon the left Part of the Breaſt of him the ſaid 
Richard Coote, ear the Collar Bone of bim the ſaid 
Richard Coote, then and there Felonioufly, Volunta- 


ri, and of his Malice afore-thought, did Strike, Stab, 


and Thruſt in, giving to the ſaid Richard Coote, then 
and there with the Sword drawn aforeſaid, in and upon 
the left Part of the Breaſt of him the ſaid Richard 
Coote, near the Collar Bone of bim the ſaid Richard 
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Coote, one mortal Wound of the Breadth of half an 
Inch, and of the Depth of five Inches, of which ſaid 
mortal Wound he the aforeſaid Richard Coote they 
and there inſtantly died : And that you the ſaid Lord 


Mohun, Zogether with the. ſaid Richard French, 
Roger James, and George Dockwra, then and 
there Feloniouſly, Wilfully, and of your Malice afore- 


thought, were preſent, aiding, abetting, comforting, 


aſhiſting, and maintaining the ſaid Edward Earl 
of Warwick and Holland, the ſaid Richard Coote, 
in Manner and Form aforeſaid, Feloniouſly, Wilfully, 
and of bis Malice afore-thought, to kill and murder; 
and ſo the ſaid Edward Earl of Warwick and 
Holland, and you the ſaid Charles Lord Mohun, 
Richard French, Roger James, and George Dock- 
wra, the aforeſaid Richard Coote, in Manner and 
Form aforejaid, Feloniouſly, Wilfully, and of your 
Malice afore-thought, did kill and murder, againſt 
the Peace of our Sovereign Lord the King, that now 
is, His Crown and Dignity. 


Cl. of the Crown, How ſay you, Charles Lord 
Mohun, are you guilty of this Felony and Murder, 
whereof you ſtand indicted, or not guilty ? 

Lord Mobun. Not guilty. 

Cl. of the Crown. Culprit, How will you be tried? 

Lord Mobun. By God and my Peers. 

Cl. of the Crown. God ſend your Lordſhip good 
Deliverance, | 

Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation, 

Serj. at Arms. O Yes, O Yes, O Yes, All man- 
ner of Perſons that will give Evidence on behalf 
of our Sovereign Lord the King, againſt Charles 


: Lord Mobun, the Priſoner at the Bar, let them 


come forth and give their Evidence; for now he 
ſtands at the Bar for his Deliverance. 
Lord Mobun. My Lords, I deſire I may have 
the Benefit of Pen, Ink, and Paper. 
L. H. St. Your Lordſhips are pleaſed to permit 
my Lord Mobun to have Pen, Ink, and Paper? 
Lords. Ay, ay. 


Pen, Ink, and Paper, were carried to my Lord, 
by one of the Clerks of the Houſe.) 


Mr. Cowper. May it pleaſe your Lordſhips, my 
Lord Mohun, the Priſoner at the Bar, ſtands in- 
dicted by the Grand Jury of the County of Mid- 
dleſex, before Commiſſioners of Oyer and Terminer 
in that County; and the Indictment ſets forth, 
That Edward Earl of Warwick and Holland, Charles 
Lord Mobun, Baron Mobun of Oakehampton in the 
County of Devon, Richard French, Roger Fames and 
George Dockwra, the goth of Ofober, in the Tenth 
Year of his Majeſty's Reign, with Force and Arms, 
at the Pariſh of St. Martin in the Fields, in the 
County of Middleſex, upon one Richard Coote, Eſq; 
Feloniouſly, Wilfully, and of their Malice afore- 
thought, did make an Aſſault; and that the ſaid 
Edward Earl of Warwick and Holland, with a 
drawn Sword then in his right Hand, the ſaid 
Richard Coote, upon the left Part of his Breaſt 
near the Collar-Bone, did Strike, Stab, and Thruſt, 
giving him thereby a mortal Wound of the 
Breadth of nalf an Inch, and the Depth of five 
Inches, of which Wound he inſtantly died ; thar 
my Lord Mabun, Mr. French, Mr. James and 
Mr. Dockwra, Feloniouſly, Wilfully, and of their 
Malice afore-thought, were preſent, aiding, and 
abetting my Lord of Warwick and Holland, the 
ſaid Richard Coote, in manner aforeſaid, to _ 
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and Murder: and then concludes, ſo that the Earl 
of Warwick and Holland, the ſaid Lord Mobun, 
Richard French, Roger James, and George Dockwra, 
the ſaid Richard Coote, in Manner and Form 
aforeſaid, Feloniouſly, Wilfully, and of their Ma- 
lice afore-thought, did kill and murder, againſt 
the Peace of the King, his Crown and Dignity. 
To this Indictment my Lord Mobun has pleaded 
not guilty, and for his Trial has put himſelf up- 
on God and your Lordſhips, his Peers. We ſhall 
call our Witneſſes, and produce what Evidence 
we have to give to prove my Lord Mobun guilty, 
and ſo ſubmit it to you. 
Mr. Ait. Gen*. My Lords, This no- 
ble Lord, my Lord Mobun, the Priſo- 
ner at the Bar, ſtands indicted for the 
Death of Mr. Coote, one of the King's Subjects, as 
your Lordſhips have heard in the Caſe that was be- 
fore you Yeſterday, to which Indictment he hath 
pleaded not guilty, and for his Trial has put him- 
{elf upon my Lords who are his Peers; I ſhall 
very ſhortly open the Subſtance of the Evidence 
that we ſhall oiter for the King againſt my Lord, 
the Priſoner at the Bar; we ſhall produce Evi- 
dence to prove, That at the Time laid in the In- 
dictment, the 29th of October at Night, and the next 
Morning, which was Sunday, my Lord the Pri- 
ſoner at the Bar, and my Lord of J/arwick, (who 


* Sir Thomas 
Trevor. 


has been found guilty of Manſlaughter upon this 


Indictment before your Lordſhips) and thoſe other 
Perſons that are named in the Indictment, Captain 
French, Captain James, and Mr. Dockwra, and the 
Gentleman that was killed, happened to be at the 
Greyhound Tavern in the Strand, which was then 
kept by Mr. Locket, and continued there a great 
Part of the Night, indeed till the next Morning, 
about one or two of the Clock in the Morning; 
there was my Lord of Warwick, my Lord Mobun, 
Captain French, Captain Coote, and Mr. Dock- 
wra, but very late in the Night the other Gen- 
tleman, Mr. James, was ſent for; A Meſſenger 
vas ſent particularly to have him come to them; 
There they continued drinking till about one or 
two of the Clock in the Morning, then Coaches 
were ſent for; then the Drawer of the Houſe will 
acquaint your Lordſhips, that he went for them, 
and could not get any at that Time, being a very 
dark Night; and when there could be no Coaches 
had, then there were Chairs called for, and the 
Drawer went to call Chairs; and as we ſhall make 


it appear to your Lordſhips, when the Drawer 


came back, there did appear to be a Quarrel 
among them, for there was claſhing of Swords, 
and they ſeem'd to be divided into two Parties ; 
on the one Side were my Lord of Warwick, my 
Lord Mohun the Priſoner at the Bar, and Mr. 
Coote; On the other Side were Captain French, 
Captain James, and Mr. Dockwra ; and firſt there 
 weretwo Chairs came to the Door, into which Mr. 
French, and Mr. Coote went, and when they were 
in the Chairs my Lord Mohun came out, and ſaid 
he would kill any of the Chairmen that went away; 
and ſo they put up again, and the Gentlemen came 
out, and came into the Houſe, but afterwards 
Mr. Coote went into the firſt Chair, and my Lord 
of Warwick into the next, and my Lord Mou in- 
to the third, and then they went away; and the 
other three Gentlemen went into the other three 
Chairs, and followed them. Your Lordſhips will 
hear whither they were all carried. When they 
came to the End of St. Martins-!aus in the Sirand, 
my Lord Mobun would indeed have endeavourcd to 


have perſwaded Mr. Coote in particular to have 
gone home for that Night, and let the Buſineg 
alone till another Time, but Mr. Coote would go 
on; and while the three Chairs carried mi 

Lord of Warwick, my Lord Mobun, and Mr. 
Coote to St. Martins-laue End, which were the 


three firſt Chairs that went away from Locket's, 


the other three Chairs that went after them over. 
took them, and then by Mr. Coote's Command. 
the Chairmen that carried him went forward to. 
wards Leiceſter-fields, and then this noble Lord, 
my Lord Mohun, did ſay, If you do go on, I will 
go and ſee the End of it, and ordered the Chair. 
men that carried him to go after thoſe Chairs in 
which my Lord of Z/arwick, and Mr. Coote went, 
and accordingly they did go till they came to the 
hither End of the Square in Leiceſter-fields, near 
Green-ſtreet End, where my Lord Mohun got out 
of his Chair, and paid for all the three Chairs three 


Shillings. But we ſhall not be able to give to 


your Lordſhips an Account particularly as to my 
Lord Maobun, what he did afterwards, but we 


ſhall call our Witneſſes to prove what we have 


opened; and when our Witneſſes are heard, we 


ſhall leave the Matter to your Lordſhips Judg- : 


ment. | 


Samuel Cawthorne, which was the Drawer at the 
Tavera at Locket's, was ſworn, and gave his 
Evidence to the ſame Effect that he did the 
Day before. vr a 


Mr. A. Gen. Pray, Will you acquaint my 
Lords, Who were at your Houſe the 29th and goth 
of 9 laſt, Saturday Night and Sunday Morn- | 
ing * 

Cawthorne. There were my Lord of Warwick, 
my Lord Mobun, Capt. Coote, Capt. French, Mr, 
Dockwra, and Mr. James. 15 

Mr. Att. Gen. How long did they continue 
there? | 

Cawthorne. Till between one and two of the 
Clock in the Morning. | | 

Mr. Alt. Gen. Pray, Will you acquaint my 
Lords what happened at your Maſter's Houſe at 
that Time; you remember what Evidence you 
gave yeſterday ; tell the whole Matter again, be- 
cauſe it relates to another noble Lord that is now 
at the Bar. | 

Cawtborne. The Reckoning was called for about 
that Time, and I wentupand took the Reckoning, 
and all the Gentlemen came down to the Bar, 
and Coaches were ſent for; I went for them, 


but no Coaches could be had ; Then Chairs were 


ſent for, and I called fer Chairs, and there came 


two Chairs to the Door, and into thoſe two 


Chairs went Captain Coote, and Captain French; 
and my Lord Mobun and my Lord of Warwick er- 
deavoured to quiet them, and to put off the Bu- 
ſineſs till another Day, and thereupon they came 
out of the Chairs, and came into the Houſe again; 
My Lord Mobun did deſire there might be no 

uarrel, and would have Mr. Coote go home with 
him to his Lodgings at Weſtminſter, or he would 
go with Mr. Coote, and ſaid there ſhould be no 
Quarrel that Night : There were then three of 
chem on one Side of the Bar, and three of the 
other Side, and their Swords were all drawn. My 
Lord of /arwick, my Lord Mahun, and Mr. Coole, 
were of one Side, and Capt. French, Capt. James, 


and Mr. Dockwra, were of the other Side: I was | | 


without the Houſe when the Swords were firſt 
| drawn, 


IS FF ET 3 e . N * 8 
EE ee COOGEE IL y d I TS, EEE : RS any nn 
e . KD 2 N e r CCC . * 2 % 2 8 


it; Then my Lord of Warwick, 
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drawn, but I heard my Lord Mobun ſay, I have 
got a cut Finger by endeavouring to part them, 
and at firſt when the Chairs came on, my Lord 
Mobun ſaid, if they did quarrel, he would ſend 
ro the Guards for a File of Muſqueteers, and ſe- 
cure them, ſo that he did what he could to pre- 
vent any Quarrel at all; and when he had recei- 
ved the Wound in his Hand, I helped him to a 
Napkin to wrap his Hand in upon the bleeding of 

my Lord Mobun, 
and Captain Coote, went away in three Chairs, 
and my Lord Mohun gave Order to go down to 
IVeſtminſter ; and there were three Chairs called 
for by the other three Perſons; two did come, 
and Captain French and Captain James went in- 


to them; and the 6th not being come, they ſtayed 


till it did come, and then they three went away 
too; the Chairs were all ordered to go home 


with them; My Lord of Warwick, and my Lord 


Mobun gave Order to their Chairs to keep cloſe 
with Mr. Coote; and the other three Chairs imme- 
diately followed. | | 

Mr. Att. Gen. Pray, will you conſider, and re- 
collect with your ſelf? Was Mr. James there at 
firſt ? 

Cawthorne. No, I was ſent for him about ten a 
Clock at Night, and there he continued with 
them till they went all away in the ſix Chairs, 
and he was almoſt fuddled when he came in. 

Mr. Att. Gen. When James came in, was his 
Sworc drawn ? | 

Cawthorne, His Sword was in the Scabbard, but 
the Scabbard was broken, and he took and broke 
his Sword ſtamping upon it. | | 

Mr. Att. Gen. Pray, can you tell, you being 
up and down in the Room, what was the Occaſi- 
on of the Quarrel ? 1 # | 

Cawthorne. Indeed I can't tell, but ſome Words 
paſt when they were below Stairs by the Bar from 
Captain Coote, That he would laugh when he 


\ 


pleaſed, and frown when he pleaſed ; and Mr. Dock- 


wra did ſay, that they would fight them when- 
ever they pleaſed when they went away; but J did 
not obſerve that there was any Quarrel between 
them while they were above, nor any Swords 
drawn till after I came from calling the Chairs. 

Mr. Att. Gen. Were all the Swords drawn at 
once ? | | 

Cavothorne. They were all drawn when I came in 
from calling for the Coaches and the Chairs, and 
three were within the Bar, and three were with- 


. out; They were putting up their Swords when I 


came 1n again 3 Indeed I do not know any Thing 
of the Quarrel, | 

L. H. St, My Lord Mobun, Will you aſk this 
Witneſs any Queſtions ? 

L. Mobun. Indeed I think I need not aſk him 
any Queſtion ; but yet, if your Lordſhips pleaſe, 
I would aſk him this, Whether directly or in- 
directly I was any ways concerned in the Quarrel ? 


Or, Whether I did not endeavour all that ever 1 


could to quiet them ? | 

Cawthorne. Yes, indeed, my Lord Mobun did 
endeavour all that ever he could to prevent any 
Quarrel] at that Time. 

L. Mobun. Did I ſay any Thing tending to 
_ promoting of a Quarrel or Fighting among 
them; 

Catothorne, No, my Lord Mobun did not pro- 
mote any Thing of the Quarrel between them, 
but he did ſay two or three Times that he would 
fend for the Guards to ſecure them, and keep 
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them from fighting, both at the Door of the Houſe, - 
and at the Bar, and aſk'd for a Napkin to wrap 


up bis Hand in, for the Wound which he ſaid he 


got in endeavouring to quiet and part them, and 
prevent their fighting. 1 

L. Mohun. That is all that T would aſk him; 
whether I did not endeavour all that I could to 
prevent any quarrelling or fighting at that 
Time? | 

Cawthorne; Yes, indeed, my Lord did fo. 

L. H. St. He has ſaid fo already, my Lord, and 
therefore there does not need any further Exami- 
nation of him to that Point : If both Sides have 
done with this Witneſs, let him go down. (7/þich 
be did.) 

L. H. St. Then Mr. Attorney, who is your 
next Witneſs? BE | 
Mr. Att. Gen. Our next Witneſs is Tho. Browne, 
who was one of the Chairmen that carried Mr. Coote 


into Leiceſter-fields. 
Then be was feworn, 


L., H. St. What is the Queſtion you would aſk 
him, Mr. Attorney ? 5 ga 

Mr. Att. Gen. My Lords, I deſire he may be 
aſk'd and examin'd, and acquaint your Lordſhips, 
who it was that he carried from Locket's the 29th 


of October laſt. to Leiceſter-fields, and what Time 


it was of the Night? | 

Browne. I carried Mr. Coole in my Chair. 

Mr. Att. Gen, Whither were you directed to 
carry him? 20 

Browne, To Leiceſter-fields. 

Mr. All. Gen. What Time of Night was it? 

Browne. It was three Quarters paſt one, as near 
as I could gueſs. 

Mr. At. Gen. Pray, What other Chairs were 
there that went along with you ? | 

Browne. There were two other Chairs. 

Mr. Att. Gen. Who were in thoſe Chairs, pray? 

Browne: There were my Lord of Warwick in 
one, and my Lord Mobun in the other. 

Mr. Att. Gen. Did you three go away from 
Locke!'s together? | 

Browne. Yes, we did; and when we were bid 
to take up, we went to the End of St. Martin's- 
lane, and turning up at the End of St. Martin's- 
lane, there my Lord of Warwick and my Lord 
Mohun called out to Capt. Coote to ſtay, and to 
turn down to go to Weſtminſter ; but Mr. Coote 
would turn up the Lane, and my Lord of War- 
wick and my Lord Mobun made a Stop at the Back 
Door of the Croſs-keys Tavern, and both of them 
perſwaded Mr. Coote to put it off till the next Morn- 
ing; but he would not, he ſaid he would make an 
End of it that Night. _ 
Mr. Ati. Gen, Pray, recolle& your ſelf, Did 
they name among them what their Buſineſs was 
that they would make an End of ? 

Browne No, they did not. 

Mr. Att. Gen, Who was it that ftop'd at St. 
Martin's- lane End? 8 

Browne, When we were turning up at St. Mar- 
tin's-lane End, my Lord of Warwick and my Lord 
Mobun call'd out to ſtop, and aſk'd Mr. Coote whi- 
ther he was going; and when he ſaid, to Leiceſter- 


fields, my Lord Mobun called out to us to ſet 


down, which we did, at the Back Door of the 
Croſs-keys Tavern; They did both of them, my 
Lord Warwick, and my Lord Mohun, perſwade 
Mr. C:9e to go home to Weſtminſter, and not to 
end 
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end the Buſineſs that Night; but he would go on, 
and while we were there, there went three other 
Chairs up St. Martin's-lane on the other Side of 


the Way; then Mr. Coote, who was in our Chair, 
bid us take up, and follow thoſe Chairs into the 
Fields, and ſwore, damn him he would run his 


Sword into one of us, if we did not make haſte, 


and overtake thoſe other Chairs, and go before 


them; I think his Words were, Damn me, I'll run 
my Sword into your Breech, if you do not make haſte, 
and get before that other Chair. ER: 

Mr. All. Gen. You ſay then, they went all away 
together up to Leiceſter elds? 

Browne. Yes, they did fo. | 

L. Mc. ] defire he may be aſk*d, whether I 
did not defire him to go home with me to my 
Lodging at Weſtminſter, | | 

Brozone. Yes, you did, and beg'd of him as if 
it had been for an Alms, That he would put it off 
for that Night; but when the other Chairs paſt 
by us at Charing-Crofs in St. Martin's-lane, he 
would have the Chair taken up, and us to make 
what haſte we could to get before them thither, 
or elſe, he ſwore, damn him he would, run his 
Sword into one of us, if we did not make haſte 
to get to Leiceſter-fields before the other Chairs 


that went up the other Side of the Way. 


Mr. Att. Gen. When the other Chairs were paſt | 


by, and you went away to Leiceſter fields, pray 
tell my Lords what happened then. 

Browne, We went away to Leiceſter-fields, and 
when we came to Green-ſtreet: End, and were 
entring upon the Square upon the Broad Stones, 
Mr. Coote call'd out to us, and bid us to ſet him 
down, and ſo did the other two Chairs, and when 
he put his Hand into his Pocket to diſcharge us, 
my Lord of Maric put his Hand in his Pocket 
to pay the three Chairs, and Mr. Coole offered halt 


a Guinea to diſcharge the Chairs, and my Lord 
Mohiun did produce 2 5. and with it diſcharged all 


the three Chairs, and they all three walked away 
together forward upon the Broad Stones on the 
Right Hand Side of the Way ; It was 1o dark a 
Night, I could not ſee half a dozen Yards from 
me; It was the darkeſt Night, I think, that ever 
I faw in all my Life, and therefore I cannot tell 
what became of them after they went out of the 
Chairs. | | 

Mr. Att. Gen. Pray, did you ſee my Lord Mo— 
hun atterwards ? | 

Browne. No, I did never fee my Lord Mohun 
afterwards till now here at the Bar. 

Mr. Att. Gen. You fay it was ſo dark, that you 
could not fee three Yards from you; pray, what 
did happen afterwards when you were in the 
Field? | 7 

Browne, A little while after we had ſet down 
theſe Gentlemen, I filPd my Pipe out of my Box, 
and before I could light it, I heard a calling of 
Chairs, Chairs, and ] went up towards the End 
of the Square, where the Noiſe was, and when J 
came there, they would have had me lift the Chair 
over the Rails, and I told them, it I did ] could 
not lift it over again: but they would needs have 
me lift it over, and I did fo, and by the Light 
of the Lanthorn I ſaw Capt. French and Captain 
James holding up Captain Coote, and they did de- 
fre me to take him into our Chair, but he was 


in ſuch a Condition that J could not get him in- 


to the Chair; It was before I could well light my 


Pipe the Chairs were called. 
Mr. At. Gen. Who did call, can you tell? 


Browne. No, indeed I cannot tell who did call 


Chairs, but it was a Voice from the upper End 


of the Fields, and we lifted our Chair over the 
Rails into the Fields, and there were two Gen. 


tlemen holding up another Man; I have heard jt 


faid it was Captain French and Captain James, 
and they cryed out, Dear Coote, Dear Coole, and 
would have had him gotten into the Chair, but 
we could not; and my Lord of Warwick did then 


ſay, if any Damage did come to the Chair, tho” it 


were 100 /. we ſhould be ſatisfied for the Damage; 
but we were not able to get him into the Chair, 


and ſo there we left him. 
Mr. Att. Gen. You ſay you ſaw two Gentlemen 


holding up Mr. Coote, and 'twas a very dark 


Night, how could you tell who thoſe Gentle. 
men were? 

Browne. I could not ſee any Thing of them till 
we came up with the Candle cloſe to them. 
Mr. Ait. Gen. And what did they ſay when you 
came up cloſe ro the Chair? | 

Browne. They offered me an 1001. Satisfaction 
for any Damage to my Chair; but they could not 
get him in, for he was at that Time dead, I be- 
lieve, for we went to hale him up, and to get him 
into the Chair, but we could not do it. 

Mr. Att. Gen. Can you tell who the two Per— 
ſons were that held him up? 

Browne, No, but by the Deſcription of the 
Perſons they had ſuch Cloaths on, as that they 
muſt be Captain French and Captain James, but 
indeed I cannot. ſwear directly who they were 
that were there, nor who they were that called 
for Chairs at the upper End of the Field ; but 
when our Chair was lifted over again over the 
Rails, and we came to the Corner to ſee who 
ſhould be taken in, there came one to us who 
bid us carry him to the Bagnio in Long- Acre, and 
thither we did go accordingly. | 

Mr. Alt. Gen. Pray, can you tell who the Per- 
{ons were that held up the Gentleman they would 
have to be got into the Chair ? 8 

. Browne, No, indeed, I cannot. 
Mr. Att. Gen. Pray, can you deſcribe 'em ſo as 
to know them, whether my Lord of Yarwit, 


and my Lord Mohun were thoſe two Gentlemen? 
Browne. My Lord of Warwick and my Lord 


Mohbun were not there Pm ſure, for I know them 
very well; I was acquainted with them before; 
and when I came up to theſe Gentlemen with 
the Candle, there was one of them was bigger 
than my Lord of Warwick, or my Lord Mobun; 
and the Elder of them had other Sort of Cloaths 
than either of them had on at that Time, as we 
could ſee when we came up cloſe with the Can- 
dle to them. 7 

Mr. Ali. Cen. Were there any Lights of the 
Lamps, that are uſually in the Streets at that 
Time, about the Square ? 

Browne. Yes, there were thoſe Lights ; but it 
was a very dark Night, and we could not fee 


two Yards before us, that I am ſure of, and 


there was no Body elſe that I ſaw at that Time 


at the upper End of the Field, but thoſe two 


Gentlemen, holding up of Captain Coote, whom 
we had brought up before to the Square, and 


left him with the Earl of Warwick and my Lord | 


Mohun, at the Bottom of the Square; but whi- 
ther they all went, indeed I can't tell : We call'd 
Watch, but they ſaid it was not within their 
Ward, and therefore they would not come. 
When we ſaw how ul Mr. Coote was upon our 


coming 
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ing up, and that we could not get him into 
che Chair, we went away, lifted our Chair over 
the Rails again, and carried a Gentleman to the 

10 in Long-Acre. f f 
"Th Mol, I have a Queſtion to aſk this 
Witneſs, and that is, How far the Place 1s whither 
he carried the Chair, that is, from Green-ſtreet 
End, to the Place whither the Chairs were cal- 
led for again, at the upper End of the Pales, 


where he found the two Gentlemen holding up 


Mr. Coote, and endeavouring to get him up into 


the Chair? 
Browne. I believe it is about fifty Yards, as 


near as I can gueſs. 

Lord Mobin. I deſire to know, whether he 
means fifty Yards from the upper End to the 
lower End of Leiceſter-fields © | 

Browne. Yes, I believe, my Lord, it is, and 
better. | 


Lord Mobun. I defire to aſk him, whether 


 Green-ſtreet be not at the very lower End of the 
- - Square? 


Browne. Yes, my Lord, the lower End of the 
Square, coming out of St. Marlin's-lanè into 
Green-ſtreet. | | 1 

Mr. Ati. Gen. But did you ſee three other 
Chairs in that Place ? 

Browne. Yes, while I was filling my Pipe out 
of my Box, three other Chairs did come by, and 
went away; but within a little while after the 
filling of my Pipe, or rather before I could well 
fill it, or light it, we heard calling for Chairs 
again towards the upper End of the Fields, 
and we cartied up our Chair thither, and there 
we found, as I have told you, two Gentlemen 
holding up Mr. Coote, and crying out, My dear 
Coote, my dear Coote. | 

Mr. Att. Gen. Can you tell who it was that 
called for the Chairs the ſecond Time, when you 
were in the Fields? ü 

Browne. No, indeed, I cannot; but they would 
have us bring our Chair over the Rails, and we 


did lift it over; and when we came up to them, 


I ſaw only two Gentlemen, whom I did not 
know who they were particularly, till we came 
up cloſe to 'em, that we could fee their 
Cloaths, by the Light of the Candle in our 
Lanthorn; and they would have had us put 


Mr. Cyote into our Chair, and he being very much 


wounded, they would have had us carry him 
away; we told them it would ſpoil our Chair, 
and we could not beſides lift him over the Rails 
again; they promiſed we ſhould have any Sa- 
tisf. ction for Damage to our Chair, even to the 
Value of a hundred Pounds; we went to heave 
him up to put him into the Chair, and did all 
we could to have got him into the Chair, but we 
could not ; ſo we lifted the Chair over the Rails 
again; and when we came to the Corner of the 
Rails, at the Way that goes to Long-Acre, there 
we took up a Gentlemau whom we carry'd to 
the Bagnio in Long-Acre; we called out to the 
Watch, but they ſaid it was not within their 
Ward, and they would not come. 

Mr. All. Gen. Can you tell who were the Per- 
ſons that were at the upper End of the 


Fields? 


Browne. No, indeed, J cannot tell who they 
were. 


Mr. it. Cen. Was my Lord Mobun and my 


Lord Warwick the two ? 


Browne. No, my Lord Mobn was not there, 


Vo L. V. 
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nor my Lord Warwick ; I know them fo well, 
that it could not be them; one of the Gentlemeri 
was bigger than my Lord of Warwick; and the 
other of them had other Cloaths than my Lord 
Mohun. | = 

Mr. Att. Gen, Was that the Way they walked - 
up, when they came out of the Chairs, that 
led to that End of the Fields where you found 
Mr, Coote wounded ? IF 2 | 

8 Ves, it was. 7 

Mr. At. Gen. My Lords, this is but the Re- 
petition of the Evidence that he gave to your 
Lordſhips yeſterday. | 

L. H. St. It you have done with this Witneſs; 
my Lord Mohun may aſk him any Queſtions. 

Lord Mobun. I defire to have him aſk*'d, How 
far is the Place where he carried the Chair at 
firſt into Leizeſter-felds, from the Place where 
they put over the Chair within the Rails, and 
would have taken in Mr. Coote ? | 

Browne. It is about fifty Yards, as near as J 
can gueſs. | 

Lord Mobun. I deſire to know of him, whether 
the Place where we were ler down, that came in 
the firſt three Chairs, from Locket's into Leice- 
ſter-fields, to the Place where, he found Mr. Coote 
ſupported by the two Gentlemen, be not from 
one End of the Fields to the other ? | 

Browne The Place where we ſet down Cap- 
tain Coote, is at the lower End of Green. ſtrect, 
and the Place where we found him wounded, 
was at the upper End by Leice/ter-houſe. 

Z. FE Sk | think it is underſtood, that Green- 
ſtreet, which comes out of St. Martin's-lane, is 
at one End of Leiceſter- ſquare, and Leiceſter- houſe 
is at the other End. 

Mr. Att. Gen. Pray, where was it that you ſaw 
the two Gentlemen holding up Captain Coote, and 
cry out, My dear Coote, my dear Coote? | 

Browne. It was on one Side of the Croſs-way, 
that leads out of the Fields towards Newpori- 
ſtreet, and by Leiceſter-houſe. 

Mr. Att. Gen. But you ſay three Chairs did go 
up towards the upper End of the Fields? 

Brotone. Les, they did ſo; but our three Chairs 
that came away firſt from the Greybound Tavern, 
ſet down at Green: ſtreet End, and the three Gen- 
tlemen that came in our Chairs went up the 
Pales to them; but whither they went I can't 
tell; but ſoon after we heard calling for Chairs 
again, and ſo we went up, where we found the 
two Gentlemen holding up Captain Coote, and 
ſaying, My dear Coote, my dear Coote. f 

Mr. Att. Gen. But when you were called the ſe- 
cond Time, that is, into the Fields, Where Was 
the Place you ſay that you found them in? 

Browne. It was within the Rails, one Side of 
the Croſs- way towards Leiceſter-houſe. | 

Lord Mobun. Pray, was that the direct Way 
that I went from the Place that I was ſet down, 
that is, the lower End of Green-ſtreet, to the 
Place that they afterwards went to, which was 
the Bagnio in Long- Acre. 8 

Browne. When Captain Coote, and my Lord 
Mohun were ſet down, and walked away upon the 
paved Stones of the Square, to the Place where I 
found the two Gentlemen holding up Capt. Coote, 
was the quite contrary Way from the End of 
Green-ſtreet to the Standard Tavern. 

L. H. Ss. Who is your next Witneſs, Mr. At- 
torney ? 
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Mr. Alt. Gen. The next Witneſs that we call, 
is Robert Applegate. | 


Who was ſcworn. 


L. H. St. What do you aſk this Witneſs? 

Mr. Att. Gen. My Lords, this is the Chairman 
that carried my Lord Mobun to Leiceſter-fields from 
Loctet's; he will give your Lordſhips an Account 
when he carry'd him, who he carry'd, and what 
happened afterwards, which is all but to the fame 
Purpoſe with the Evidence that he gave yeſter- 
day. But pray, who was that whom you car- 
ried on the thirtieth of OFober laſt to Leiceſter- 
fields ? | 8 

Applegate. I carried my Lord Mobun from 
Locket's, at the Greyhound Tavern in the Strand, 
to Leiceſter- fields. | 
Mr. Att. Gen. Pray, How many Chairs were 
there of you that went away together ? 

Applegate. There were three of us that went 
away together, one carry'd my Lord Warwick, we 
my Lord Mobun, and the third carry'd Captain 
Coote, which was the firſt Chair that went away. 

Mr. Att. Gen. Whither did you go ? 


Applegate. We went to the Corner of St. Mar- 


tin*s-lane. | 


Mr. Att. Gen. Who do you ſay were in the 


other two Chairs ? . 
Applegate. My Lord of Warwick, and my Lord 


Mohun. 


Mr. Att. Gen. When they came out firſt, What 
Orders or Directions were given? 
Applegate. My Lord Mohun ſaid, That he and 
my Lord of Warwick, and Captain Coote, would 
go all three together down to Weſtminſter, and 
there they would all lie together, or be together 
that Night. | | 
Mr. Att. Gen. What Anſwer was given to what 
my Lord Mohun ſaid ? | 
Applegate. Indeed I do not remember any An- 
ſwer that was given atall ; but after that my Lord 


 Mobun went into the Chair, and ordered us to fol- 


low down the other two Chairs towards Meſtmin- 
ſter, and we put up the Chair and came away; 
and when we came to St. Martin's-lane End, the 
Chair that carried Capt. Coote turn'd up the Lane, 
and we being ordered to follow the other Chairs, 
went up the Lane too; but my Lord Mobun per- 


ceiving that they were not going down to Weſt- 


minſter, call'd out to ſtop, juſt when we were entred 
into St. Martin's- lane, over againſt the Back- door 
of the 3 Tavern, and made the other 
and, and all the three Chairs were ſet 

a-breaſt before that Place, and my Lord Mobur 
aſk*d Capt. Coote, whither he was going? and he 
anſwer*d, to Leiceſter-fields: He beg'd of him, as 
one would beg for an Alms, that he would not go 
that Night, for the Buſineſs could not be done 
that Night, and it was better to put it off till the 
next Morning. 

Mr. Att. Gen. Did they name what the Buſineſs 
was, that was to be done ? | 

Applegate. No; but my Lord Mobun did ſay, 
*rwas impoſſible to be done that Night. 

Mr. Att. Gen. Well, and what happened after- 
wards, while you were in that Place ? 

Applegate. While we were there, three other 
Chairs paſt by us, on the other Side of the Way, 


and going forward up the Street, Captain Coote 


order'd their Chairs to follow, and ſo we did to 


Green-ſireet End, and there we ſet em down, 


Mr. Att. Gen. Pray, can you remember what 
was ſaid by my Lord Mobun at the Time when 
the other Chairs paſs'd by? | | 

Applegate. He was then deſiring and begging of 


Capt. Coote to go home to Weſtminſter, telling hin 


that it could not be done that Night, but it muſt 
be defer'd till the next Morning; but Captain Cog 
ſaid he would not delay it till the next Morning 
but he would go to Leiceſter-fields that Night, and 
all three Chairs were ordered to go forward, and 
we did go on forward to Leiceſter-fields ; my Lord 
Mohun, indeed, did beg and deſire as heartily as. 
I fay, a Man for an Alms, that they would le it 
alone for that Night; but Captain Coote would 
not, and ordered his Chair to go forwards. | 

Mr. At. Gen. You lay, my Lord Mobun beg'd 
as heartily as if it were for an Alms to defer it for 
that Night? 

Applegate. Yes, he did ſo; ſo that I do real. 
ly think that he was not concerned in the Mat- 
ter. 

Mr. Att. Gen. If he were fo earneſt to defer and 
put off the Buſineſs, how came you to carry him 
thither that Night? What Expreſſions did he uſe 
particularly in St. Marlin's-laue, atter the other 
Chairs were paſs'd by? | | 

Applegate. He ſaid, if you muſt go, I'II go with 
you and ſee it; and he bid us take up and follow 
the other Chairs wherein Capt. Coote and my Lord 
Warwick were ; and we did go. | 

Mr. Att. Gen. And where did you ſet my Lord 
Mohun down? 

Applegate. At the hither End of Leiceſter Sguare, 
at the Corner of Green-ſtreet, the lower Corner of 
the paved Stones, going up to Leiceſter-Houſe. 

Mr. Al. Gen. What became of the three Gen. 
tlemen that you ſer down at the End of Green. 

reet? | | | | 7 

Applegate. They went all three together up the 
Stone Pavement, towards the upper End of the 
Square, towards the Standard Tavern, I think. 

Mr. Att. Gen. Did they go together, or did 
they go aſunder ? | | 

Applegate. They went together, I think; 1 did 
not ſee them part one from another. 

Mr. Att. Gen. Pray did you fee my Lord M. 
hun afterwards ? | 

Applegate. No, I did not. 

Mr. Att. Gen. What became of you afterwards? 

Applegate. I ſtay'd a little at the lower End of 
the Square to take a Pipe of Tobacco, and when! 
had filled my Pipe, I heard calling Chairs, Chairs 
again, at the upper End of the Square; and when 
we brought up our Chair to the upper End of the 
Fields, the firſt Man that I did ſee was my Lord 
of Warwick, who would have had us put over out 
Chair within the Rails; but we told him we could 
not get it over again if any one was put in it: 
but if they would come out into the Square, there 
we were ready to carry *em any where ; and when 
we came to the upper End of the Square, there 
was Captain French, and we took him into the 
Chair, and he bid us carry him to the Bagnio in 
Long- Acre ; and at Neroportſtreet End he would | 
have had us ſtop and pull of his Cloaths, for he 
believed he was a dead Man, | 

Mr. At. Gen. Pray, who did you ſee there at 
the upper End of Leicejter-fields ? 

Applegate. No Body indeed, but my Lord of 
Warwick and Mr. French. | | 

Mr. Att. Gen. No Body but them two ? 


Applegate, No; no Body but them two. 1 
r, 
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Mr. Att. Gen. Where do you ſay that was, that 
the Calling for Chairs was, and where you brought 
ur Chair ? | | ; 
1 It was juſt at the upper End of Lei- 
ceſter-fields, by Leiceſter-houſe, and by the Stan- 
dard Tavern. | 
Mr. Au. Gen. Who was it that you there took 
upE-- 
* Applegate It was Captain French. 
Mr. Att. Gen, Whither then did you carry 
him? | 
Applegate. We were ordered to go to the Bagnio 
in Long-Acre; and thither we, and another Chair 
that carried my Lord Farwick, did go; and when 
we came there, we did knock a good while before 
we could get any Body up; and when they were 
let in, we came away, and were bid to call for our 
Fare the next Morning. 
Mr. Att. Gen. Pray, where was it that you took 
up Captain French ? | 
Applegate. It was at the upper End of all of Lei- 
ceſter-fields. | | 
Mr. Att. Gen. And you went away with him, 
did you ? | 
Applegate. Yes, as ſoon as ever we took him up; 


it was as ſoon as ever we could, at the outſide of 


the Rails, I was the firſt Chair that, upon the 
Calling for Chairs after they came thither, was by 
the Standard Tavern, and from thence we went 
into Long- Acre. | 

Mr. Att. Gen. Whereabout is the Standard Ta- 
yern ? | | 

Applegate. It is at the further End of the Fields 

by Leiceſter-houſe; it is by Cramburne-lane, which 
is the Street that leads into Newport- ſtreet, and ſo 
into St. Martin's-lane; and then we were to go to 
the Bagnio in Long- Acre, 33 

L. H. St. My Lord Mobun, will you aſk this 
Witneſs any Queſtions ? He 

Lord Mobun. Yes, my Lord, I have a Queſti- 
on or two to aſk him; I deſire to aſk him, Whe- 
ther, when we were going along, and the Chair, 
in which Captain Coote was, turn'd up St. Martin's- 
lane, J did not call out to have him ſtop, and 
know whither they were going ? | 

Applegate. Yes, my Lord, you did. 

Lord Mobun. Pray, whither did J bid you go, 
when you firſt rook me up at Locket's? | 

Applegate. My Lord Mobun bid me follow thoſe 
Chairs, but go down to Weſtminſter, for he ſaid 
they all three would go together, and lie together 


that Night. 


Lord Mohun. My Lords, I deſire this Man may 
be aſk*d, whether there were not ſeveral Ways of 
going out of the Fields, beſides thoſe of Green-/treet 
and the Standard Tavern ? 

Applegate. Yes, my Lord, no doubt there are. 

Lord Mobun. Then I'll leave it to your Lord- 
ſhips to make the Obſervation ; for there is no 


Evidence that I was ever ſeen in the Field after I 


alighted out of the Chair at Green-ſtreet End; and 
I hope your Lordſhips do obſerve, That he has 
told you, I was as earnelt in begging Captain Coote 
to defer going to Leiceſter-fields till the next Morn- 
ing, and begg'd as heartily of him for it, as any 
Beggar would do for an Alms. 

L. H. St. My Lord, their Lordſhips, no doubt, 
have made that Obſervation; for he did ſay ſo. 

Lord Mobun. My Lords, I have no more to 


alk him. 


. H. Sh, 
Witneſs? 
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Mr. Att. Gen. Our next Witneſs is Peter Retro, 


who likewiſe was a Chairman that carried my Lord 
Mohun into the Place where the Fact was done: 


Peter Ketro was ſworn. 
Mr. Att. Gen. Pray will you acquaint my Lords 


who you carried upon the thirtieth of Oober 
laſt, from the Greyhound Tavern to Leiceſter- 


fields? 


Ketro. Upon the thirtieth of OZober laſt, in 
the Morning (which was Sunday) very early, we 
were calPd to the Door of the Greyhound Tavern, 
and when we came there, there were ſeveral other 
Chairs there, for there was no Coach, it ſeems; 
to be had. 

Mr. Alt. Gen. And who was in your Chair? 

Ketro. My Lord Mohun ; and there were two 
other Chairs that went away together, wherein 
were Captain Coote and my Lord of Warwick. 

Mr. Att. Gen. And whither did you go from 
thence ?. | | 

Kelro. We went along the Strand, and when 
we came to the End of St. Martin*s-lane, the Chair 
that Capt. Coote was in, we ſuppoſed by his Order, 
turn'd up the Lane; for my Lord Mohun had given 
us Order to go down to Weſtminſter ; and then 
when we came there to the End of St. Martin's-lane, 
he call'd out to ſtop, and to have the other Chairs 
ſtopt, and they ſtood ſtill at the Back door of the 
Croſs-keys Tavern, which is at the End of St. Mar- 
tin*s-lane, and all the three Chairs did make a ſtand 
at that Place, and my Lord of Warwick, and my 
Lord Mobun, and Captain Coote talk'd together 
and my Lord Mobun did deſire Captain Coote to go 
down to Weſtminſter, and to put off the Buſineſs 


for that Night, for nothing of Buſineſs could be 


done; then my Lord of Warwick did ſay, if they 
did go on he would go on with them; but my Lord 
Mobun did endeavour to perſuade *em to go down 
to Weſtminſter to lodge, for nothing could be done 
that Night; but when the other three Chairs paſt 


by, on the other Side of the Way, and Captain 


Coote would needs go forwards to Leiceſter-fields, 
my Lord Mohun did bid us take up and follow 
them; and he ſaid, if they would go, he would 
go and ſee what came of it; ſo we took up, and 
followed the other Chairs, and went up the Lane, 
and into Green-ſtreet, to the lower End of Green- 
ſtreet, next the Square, and there our three Chairs 
ſet down my Lord of Warwick, my Lord Mobun, 
and Captain Coote, and were diſcharged. | 

Mr. Aut. Gen. And what became of them after? 

Ketro. There they went up upon the Broad 
Stones, up towards the upper End of the Fields. 

Mr. Att. Gen. Did they go all rogether, or did 
they part? 

Retro. They went together, for any Thing I 
know; I ſaw no parting, and indeed it was ſo dark 
a Night, thatI cannot tell what became of em after 
they went out of the Chairs : It was one of the 
darkeſt Nights that ever I ſaw. 

Mr. Att, Gen. Well then, pray what happened 
after that? | | 

Ketro, I went to light my Pipe of Tobacco, and 
before we could light-a Pipe of Tobacco, there 
was Calling at the upper End of the Square for 
Chairs again, and ſo up we went with our Chair 
to the upper End of the Fields; and when we came 
there, ſome Body calPd out to have us lift our 
Chair over within the Rails; but we told 'em, it 
we did ſo, we could not get it over again, if any 
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Body were put into it; and ſo we were bid to go 


to the End of the Rails, in Order to the getting 
out from that Place, and getting in of any Body 
that was to go into the Chair; and when we came 


to the End of the Rails, we took up Captain French, 


and he bid us carry him to the Bagnio in Long- 
Acre, and we did fo, and at Newport-ſtreet End he 
would have had us have pull'd off his Cloaths, for, 
he ſaid, he believ'd he was a dying Man; but we 
carryed him on to the Bagnio in Long-Acre, and 
there came after us my Lord of Yarwick in another 
Chair ; and there we ſet *em down. 

Mr. Att. Gen. J have a Queſtion to aſk you, 
Friend, did you not ſee my Lord Mobun after you 


ſet him down at Greer-ſtreet End? 


Ketro. No, Indeed, not I; I did not, after he 
went out of the Chair. | 

Mr. Att. Gen. Can you tell whither he went af- 
ter he went out of the Chair ? 


K-tro. No, I can't tell whither he went; they 
all three went up the pav'd Stones together, but 


whither they went J can't tell. 
Mr. Al. Gen. Did you hear of any other Chair 
that was at that End of the Fields at that Lime? 


Ketro. There was another Chair at that Time, 


at the, upper End of the Fields. 

Mr. Att. Gen. Did you hear 'em deſire to take 
Mr. Coote into that Chair? 

Ketro. No, I did not. 

Mr. Att. Gen. Nor do you know any Thing of 
their putting Mr. Coote in a Chair? 

K-tro. No, indeed, not I; what they did as to 


the other Chair, that was before, they can beſt 


tell, for J can't. 1 

L. H. St. Who is your next Witneſs, Mr. At- 
torney ? | 

Mr. Ali. Gen. Richard Edwards. 

L. H. St. What do you call him to? 

Mr. Att. Gen. Becauſe we would not trouble 
your Lordſhips with the Repetition of every one 
of the Witneſſes that were here Yeſterday ; this 
- the Man that carry'd Mr. Dockwra into the 

eld. | | | 


Edwards was ſworn. 


L. H. St. Mr. Attorney, What do you aſk 
this Witneſs ? | 

Mr. Att. Gen. Pray do you acquaint my noble 
Lords here, who you carried in'your Chair to 
Leiceſter-fields ? 

Edwards. Indeed, I can't tell; there were three 
Chairs that took up three Perſons at the Greyhound 
Tavern in the Strand, after three other Chairs were 
gone away, and every one had a Gentleman in 
*em : I, for my Part, did not know who was in 
our Chair; but when we ſhut up the Chair we 
were bid to go to the Standard Tavern in Leiceſter- 


fields, and thither we did go, and there we ſet 


down the Gentleman that was in our Chair, and 
away we went; and as we went up St. Martin's- 
lane, we paſt by the three other Chairs that 
turn'd up before, at the Back Door of the Croſs- 
keys Tavern. „ 

Mr. Alt. Gen. Did you ſee the other three Chairs 
in Leiceſter-fields afterwards ? 

Edwards. No, indeed, I did not ; but went up 
to the Standard Tavern, and ſet down the Gentle- 
man that was 1n our Chair, and there we lett him, 
and went away. 


Mr. Att. Gen. Pray, Can you tell who it was 


that you carried? 


Edwards. Indeed, I cannot very well tell; but 
I believe it was Captain Fames, or Mr. Dock. 
Wra. | 

Mr. Al. Gen. When you came to the Standard 
Tavern, pray, what happen'd? What pafs'd 
there? | 5 

Edwards. To the beſt of my Knowledge, I took 
hold of the Knocker of the Door, and knock'd at 
the Door, and the Gentleman came out, and was 
ſer down there; and he gave me a Shilling, and 
away I went with my Chair. | 

Mr, Att. Gen. When you ſet him down at the 
Standard Tavern, pray, what did he ſtay? 

Edwards, He gave me a Shilling, and bid me 
go about my Buſineſs; and ſo we went away. 

Mr. Att. Gen, Was you there when you heard 
*em call Chairs back ? | | 

Edwards. No, we went away as ſoon as we had 
ſet *em down at the Standard Tavern. | 

Mr. Att. Gen. Did you obſerve which Way they 
went after you ſet him down ? 

Edwards. No, indeed, I did not ; I never mind- 
ed which Way they went, after we ſet him 


down. 


Nr. Att. Gen. Which Way did you go? 

Edwards. We went away down towards Charing 
croſs. | | 
Mr. Att. Gen. Did you ſee any other Chairs in 
the Square when you went down ? 

Edwards. Yes, there were other Chairs at the 
other End of the Square. 

Mr. Att. Gen. Did you ſee any Gentlemen as you 
came down, walking up towards the Standard Ta- 
vern, upon the pav'd Stones? 

Edwards. No, indeed, my Lords, not that I re- 
member; but I did ſee the other three Chairs as! 
paſs*d by at Green. ſtreet End; who were in 'em, 
or what was become of them that were in 'em, 
that I can't tell. 

Mr. Att. Gen. What did they ſay to you any of 
'em at that Time? 

Edwards. They aſk*d us if we were going away, 
and we told them yes; we were diſcharg'd. 

Mr. Att. Gen. But pray, did you not meet any 
of the other Gentlemen upon the pav'd Stones? 

Edwards. No, indeed, I did not ſee, to the beſt 
of my Remembrance, any other Gentlemen upon 
the paved Stones. | 

Mr. Att. Gen. What did the other Chairmen 
ſay to you? 


Edwards. They aſk'd if we were coming away; 


and we left *em behind us. | : 
I. H. St. Has my Lord Mobun any Queſtions 
to aſk him? 

Lord Mohun. No, I have not. ; 

L. H. St. Mr. Attorney, who is your next Wit- 
neſs? * 

Mr. Att. Gen. Factſon, who was the Chairman 
that carry*d Capt. James. (He was ſworn.) 

Mr. Att. Gen. Pray, Will you acquaint my 
Lords who you carry'd away from Locket's to 
Leiceſter- fields? | ; 

Fackſon. Captain James: There were ſix Chairs 
in all: I do not know who went in the other 


Chairs, but in the three Chairs that went together, 


when we went, there was Captain Dockwra, Cap- 
tain French, and Captain James. | 


down ? | 
Fackſon, At the Standard Tavern in the Squar® 
of Leiceſter-fields. 


Mr. 


Mr. Au. Gen. And where did you ſet him 
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Mr. Att. Gen. What became of him after you ſet 
. g r 
I We knock'd twice at the Tavern 
Door, and then he gave us 2 Shilling, and we 
went away preſently, and went down on the Left 
Hand upon the pav'd Stones, towards Green-ſireet 
End. | n 
Mr. Att Gen. Did you meet any Perſons coming 
up upon the paved Stones? 
Fackſon. Yes, my Lord, I did. 
Mr. Att. Gen. Can you tell who thoſe Perſons 
were ? | 
Fackſon. Indeed, I cannot tell. | 
Mr. Att. Gen. How many were they in Num- 
ber ? 
Jackſon They were two or three; but it was 
ſo dark, that I cannot tell how many they 
were. 


Mr. Att. Gen. Which Way were they walk- 


ing? | 


Fackſon. They were going up towards the mid- 
dle Street. 
Mr. Att. Gen. How far was that from the Stan- 


dard Tavern ? 
Fackſon. It might be about ſixty Yards from the 


Standard Tavern. 


Mr. Att. Gen. You ſay there were three Chairs 
ſtanding at the End of Green-/ireet when you came 
Fach. Yes, there were ſo. f 
Mr. Ait. Gen. Had you no Diſcourſe with 

them? | 
Fackſon. No, indeed, I had not. | 
Mr. Att. Gen. Did you not aſk them why they 


ſtay*d there ? 


Fackſon. No, indeed, I did not; we paſs'd by 


and went home. 


Mr. Att. Gen. You know my Lord Mobun, don't 
ou ? 

? Fackjon. Yes, I do, very well. | 

Mr. Att. Gen. Was not my Lord Mohun in that 
Company ? 1 | | 

Fackſon, He was, when the ſix Chairs were call'd 
to Locket's, but I did not hear any Diſcourſe, that 
I can remember, that paſs'd among 'em, nor do 
J know, or did hear, what became of my Lord 
Mohun afterwards. | | 

Mr. Att. Gen. Were thoſe the other three Chairs 
that went away from Locket's firſt, that you ſaw 
at Green-ſtreet End ? | 

Fackſon. Indeed, my Lords, I believe ſo ; I can- 


- 


not ſwear that they were thoſe three Chairs; when 
uwe had ſet down Captain James, we did not look 
back any Way at all, but went away home, it be- 


ing ſo late and ſo dark. | | 

L. H. St. My Lord Mohun, will you aſk this 
Witneſs any Queſtions? 

Lord Mohbun. No, my Lord. 
Mr. Alt. Gen. Then, my Lord, we ſhall call 
William Salmon who was the Surgeon that did 
ſearch the Wound by the Coroner's Command, 
when he took the Inquiſition upon the View of 


the Body. 


M po was fworn, 


Mr. Alt. Gen. Pray, Did you view the Body of 
Mr. Coote after he was dead! | 

Salmon. Yes, I did view his Body by the Com- 
mand of the Coroner at the Watch-houſe where 
it lay in St. Martin's lane. | | 

Mr, Alt. Gen. Pray then, will you acquaint 
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my Lords what Wounds you found upon the 
Body ? 

Salas There was one upon the Left Part of 
che Breaſt, near the Collar-bone, which, upon 
probing, I found to be half an Inch in Breadth, 
and four or five Inches deep downward; the other 
wasa Wound that was in his Left Side, juſt under 
the ſhort Ribs, and that was upward ; and upon 
probing of it, I found it was about the Breadth of 
an Inch at the Orifice, and about the Depth of 
five or fix Inches, and pierced through the Dia- 
phragma. 

Mr. Att. Gen. Pray, did you obſerve any Dif- 
ference in the Wounds, or in the Orifice of 
them ? 1 . 

Salmon. That below was a large Wound, larger 
than the other. 6 | 

Mr. Att. Gen. Were the Wounds, do you think, 
given with two Swords, or with one and the ſame 
Sword? 

Salmon. Indeed, I can't tell. 

Mr. Al. Gen. Did you look upon either, and 
which of them to be mortal? 

Salmon. I look'd upon both to be mortal. 

L. H. St. If you have done with him, Mr. At- 
torney, will my Lord Mobun aſk him any Que- 
{tions ? | | 

Lord Mobun. No, I ſhall aſk him no Queſtions, 
for I think I need not; I was never prov'd to be 
in the Company, in the Place where the Fighting 
was. | 

Mr. Att. Gen. We have done with calling of 
Witneſſes, till we hear what my Lord Mobun ſays 
co It. 

L. H. St. My Lord Mobun, This is the Time 
(the King's Evidence being finiſhed) for you to 
call your Witneſſes, and make your Defence. 

Lord Mobun. My Lords, I ſhall not call many 
Witneſſes, for I think there is nothing that fixes 
any Thing of Guilt, as to Capt. Coote's Death, as to 
me; but I ſhall call one Witneſs that was here (as 
I underſtand) yeſterday, but not examined, and 
that is a Perſon that ſaw me afterwards, and 
knows that I had a Wound in my Finger laid open, 
and that Wound was received at Loctet's, by en- 
deavouring to part *em, when they were quarrel- 
ling there at that Time. | 


The Witneſs ſtood up. 


L. H. St. Tho? you are not upon your Oath, yet 
you are as'much obliged, in Juſtice and Conſcience, 
to ſpeak the exact Truth, as if you was upon your 
Oath ; therefore have a Care what Teſtimony 
you give. | $277 

Witneſs. Yes, my Lord. | | 

L. H. St. What is the Queſtion you would have 
this Witneſs aſk*d ? 

Lord Mobun. What he knows of my being 
wounded about this Time, and what I declared 
concerning that Wound, how I received it? 

L. H. St. I will not refuſe to aſk the Queſtion, 
but J muſt acquaint your Lordſhip that it ſigni- 
fies nothing in Point of Evidence at Law, what 
you your ſelf did declare after the Fact was over. 
It is material what you did to prevent this Miſ- 
chief before it happened, but not what you ſaid 
or declared after the Thing was done. You hear 
my Lord's Queſtion, What ſay you to-it ? 

Witneſs. I was at my Lord Mobun's ſeveral Days 
after this Buſineſs happened, at the Lodging where 
he lay, and where I ſaw him ; he had a Hurr » 
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his Hand, and it was laid open, it was in the Fin- 
ger, and that he ſaid was all he got by endeavour- 
ing to part People from fighting. 

Mr. Att. Cen. Pray, Sir, when was this? 

Witneſs. It was ſeveral Days after the Death of 
Mr. Cvote. 

L. H. S.. I told your Lordſhip before, that in 
Point of Law, ſuch Evidence would ſignify no- 
thing ; becauſe your declaring any Matter, after 
the Thing was done, in relation to the Fact, could 
not be admitted as legal Evidence; if any of my 


Lords be of another Opinion, I ſuppoſe they will 


declare it? | 
Lord Mebun. My Lords, I ſubmit it to your 


Lordſhips ; I only deſire he may be aſk*d, Whe- 
ther he ſaw my Hand or no, and how it was? 
Maine. I ſaw my Lord's Finger, and it had 


been laid open ſome Time before; and he ſaid, 


he had received that Wound by endeavouring to 
part Captain French and Captain Coote : That's all 


I know of the Matter. EDD 
Mr. Att, Gen. But, pray, When was that that 


Mr. Coote ® | 

Witneſs, It was ſeveral Days after that. 

L. H. St. You hear, in Point of Law, that can 
be no Evidence at all: If you have no other Wit- 
neſſes to call, your Lordſhip would do well to ſum 
up your Evidence, and make what Obſervations 
you think fit upon the Evidence which has been gi- 


ven for the King? 


Lord Mohun. 
my Defence, againſt this Accuſation, with all the 


Modeſty and Submiſſion to your Lordſhips, that 
becomes me. I am very much aſhamed to be 
brought before your Lordſhips upon any ſuch 
Account as this again, after having been once be- 
fore your Lordſhips upon ſuch an Account before. 
I may very well ſay, I am not guilty at all of ha- 
ving any Hand in Mr. Coote's Death; and I can aſ- 
ſure your Lordſhips, I will avoid all Occaſions of 
giving you any Trouble of this Nature for the fu- 
ture: I do not doubt but to acquit my ſelf of all 
Guilt, in relation to this Matter; and, indeed, 
with Submiſſion to your Lordſhips, there has been 
no Evidence given, relating to me, that does in- 
fer any Guilt upon me, to prove that I was at the 
Place where this Fact was done; therefore I ſhall 
only make ſome few little Remarks upon what has 
been ſaid, and leave it all to your Lordſhips Conſi- 
deration. | | | 

The King's Counſel firſt have call'd the Drawer 
of the Houſe, and he has ſatisfied, that I did ſo 
far endeavour to part *em, that I threaten'd to 
ſend for the Guards and ſecure 'em, if they would 
not go home; and when they went into the 
Chairs, I went into my Chair, on purpoſe to fol- 
low 'em down to Weſtminſter, whither I would 
have had them gone. The Prick that I got in my 
Finger, of it ſelf ſpeaks, that I endeavour'd to part 
*em, and ſo the Drawer he has told you; I am 
ſure it was the Occaſion of a great deal of Pain to 
me, it being forc'd to be afterwards laid open. 
The Chairman that carry*d Mr, Coote, ſwears, That 
I, at the Door of the Tavern in St. Martin's Lane, 
did make *em ſtand, and when I came up to them, 
I begg'd, as for an Alms, that they would go 
home; and I aſk'd Coote whither he was going, 
which proves that I was not conſcious of any De- 
fign of going to fight at that Time. Your Lord- 
| ſhips are likewiſe told, That when we came to 
Green-ſtreet End, I was ſet down upon the pav'd 


My Lords, I hope I ſhall make 


Stones. I was fo, indeed, and I went up about five 
or ſix Yards, bur that is all that's prov*d; but J 
did take the quite contrary Way to the Place 
where Mr. Coote was wounded. Then there was 
another Chairman, one Appl-gate, and truly what 
Uſe they make of him, I cannot imagine, as an 
Evidence againſt me; for he ſays, I was very ear. 
neſt in St. Martin's Lane to hinder any Quarrel, and 
indeed at the Tavern Door, at Zocke!'s, I was ſo 
at firſt; and when we came to St. Martin's Lang 
End, he fays, that I order'd 'em to make them 
ſtop, and aſk Coole whither he was going, and he 
laying he was going to Leiceſter-fields, J endea- 
vour*d all I could to perſuade him to the contra. 
ry, and did entreat him that he would go no far. 
ther, but go down to H/2/tminſter to his Lodging 
or lodge with me; but Mr, Cote would not give 
me Time, at that Time, the other Chairs comin 

by, to give him further Reaſons, but would go 
away: And then it is objected, that I ſhould fay, 
That if they would go, I would go and ſee : Thar 
was, my Lords, I would go on till I could have 


he declared ſo? ' How long after the Death of a further Opportunity to prevent any Fighting 


among them: And the Witneſs Ketro ſays, my 
Lord of Warwick did bid the Chair to follow the 
other Chair in which Captain Coole was. My De. 
ſign was for Weſtminſter, to go to my Lodging, 
and when we came to the End of the Square, if 
I did go up the whole Stones, it was directly the 
contrary Way to the Place where it is prov'd this 
Fact happen'd. For the next Witneſs, Edwards, 
he ſays he ſaw no Body walking upon the pay'd 
Stones; and truly, I did go the direct Way into 
Newport-ſtreet : And for my not appearing before, 
it was for avoiding Confinement ; and I muſt ſub- 
mit the whole Matter to your Lordſhips, how far 
any Guilt is fix*d upon me, not being prov'd to 
be in the Field at the Time when they fought, or 
ſeen to be in the Company when they came up 
and found Mr. Coote wounded, and dying, or dead. 
It is a plain Caſe I could have no Hand at all in his 


Death; and ſo I think I need give no further 


Trouble to your Lordſhips, for I believe your 
Lordſhips cannot but be ſatisfied, that, as I have 


pleaded, I am not guilty of killing this Gentle- 


man : Nay, it is impoſſible that I ſhould go into 


the Field to be a Second, when my own right 


Hand was wounded, for J was not able to hold 
my Sword in my Sword Hand, becauſe of that - | 
Wound. I ſubmit the Matter intirely to your | 
Lordſhips, from whom I am ſure to meet with 
every Thing that will be ſuitable to Honour and 
Juſtice. 

L. H. St. The King's Counſel are now to ſum 
up the Evidence for the King. 


Mr. Solicitor General“ began to ſum Sir John 
up the Evidence for the King, but Hawles. 
his Voice was ſo low, and the | 


Noiſe in the Hall ſo great, that he could not be 


heard; and therefore the Lord High Steward 
moved the Houſe tha! he might ſtand by the Pri- 
ſoner at the Bar, which was ſomething nearer 
than the Place where the King's Counſel ſtood, as 
was done the Day before ; and it was order d ac- 


cordingly. 
L. H. St. Mr. Solicitor, Pray raiſe your Voice 


as much as you can, that all my noble Lords may | 


hear you. 


Several 
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was in it. 


Several of the Lords did move, That one that had 
a better Voice might ſum it up, and particular- 
y Mr. Cowper 3 but is being uſually the Part of 

the Solicitor General, and be only having prepa- 

fed himſelf, he woas ordered to go on; but for the 
better Hearing of him, ſeveral of the Lords to- 
wards the upper End of the Houſe, removed from 
their Seats down, as they did the Day before, to 
/it upon the Wooll-packs. | 


Mr. Sol. Cen. My Lords, I am of Counſel for 


the King againſt this noble Lord, my Lord Mo- 


hun, the Priſoner at the Bar, who bas been upon 
his Trial this Day, and it comes to my Turn to 
ſum up the Evidence that has been given againſt 


him, which is but a Repetition of what your 


Lordſhips, no doubt of it, have taken exact No- 
tice of; but I muſt ſhortly ſum up the Chief of 
the Particulars thereof, and make a few Remarks 
what of that Evidence ſticks particularly upon 
my Lord Mobun. The firſt Witneſs was the 
Drawer of the Houſe, at the Greyhound in the 
Strand, who gives you an Account, who were at his 
Maſter's Houſe the Nine and twentieth of Oober 
laſt, and particularly, that my Lord Mobun was 
there in the ſame Company wherein this Gentle- 


man was, that was unfortunately killed, and that 


he continued in that Company till very late that 
Night, or rather, very early the next Morning; 
when, after the Reckoning was paid, they came 
all down to the Bar and call'd for Coaches; and he 
tells you, that he was ſent out, and he tells you 
what he was ſent for, he was ſent for Coaches, 


and fo cannot give any Account what paſs'd while 


he was gone; but when upon calling for Coaches, 
none could be had, there was Order for Chairs to 
be call'd, and Chairs were brought to the Door; 
and when he came in again he heard the Claſhing 
of Swords, and there were Three on the one Side 
of the Bar, and Three of 'em on the other: In- 
deed he does ſay, he did not ſee when the Swords 
were drawn, but at that Time they were putting 
up their Swords, my Lord Mohun was in the Com- 
pany; upon which I would obſerve to your Lord- 
ſhips, that there had been ſome Fighting ; for the 
Witneſs ſays, upon my Lord's Queſtion, that my 
Lord call'd for a Napkin to put his Hand in, for 
his Finger was cut; and he ſaid, This is all that 
have got by endeavouring to part them; So that 
it ſhews there was a Quarrel, and my Lord Mohun 
When the Chairs were brought to the 
Door, they went into them ; there went Mr. Coote 
into one, into the ſecond my Lord of Yarwick, 
and into the third my Lord Mobun; fo that ſtill 
my Lord Mobun was in the Company, and they 
went away together ;. and tho? it is pretended by 
my Lord, That he did all he could ro prevent the 
Quarrel, yet he gave Directions to the Chairmen 
that carry*d him to follow the other Chairs, and 
your Lordſhips perceive what the Buſineſs was that 
they went about; and the other three Chairs fol- 
lowed after preſently, ſo that they all went away 
together; nay, my Lord himſelf does not diſown 
his being in the Company till they came into Lei- 
c ſter- fields. Next I would obſerve what fell from 
Browne, who carry'd the very Gentleman that was 
kilPd, Mr. Coote, That my Lord Mokun was in one 


x of the three firſt Chairs, and that they all went 
together, till that my Lord Mohun call'd out to 


ſtop, upon the Turning up into St. Martin's Lane; 
and tho? they ſtop'd in St. Martin's Lane, and my 
Lord Mobun did intreat them to let it alone at that 
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Time, yet it was only to let it alone till the Morn: 


ing; and when the other three Chairs paſs'd by 


on the other Side of the Way, and Coote would 
have them go on, my Lord Mohun ſaid; If they 
would go on, he would go with them and ſee it. 
Applegate, the Chairman, that carry'd my Lord 
Mohun, ſays the ſame: And ſo it is plain my Lord 
Mohun did go on with an Intention to make one 
in the Aﬀray ; for Applegate ſays, That when my 
Lord Mobun could not prevail upon his Perſua- 
ſions, and when Coote went away, after the other 
three Chairs were paſs'd by, my Lord Mobun ſaid, 
If you do go, I muſt go and ſee it; and they did gs 
all together: And the Chairman ſays, he ſer my 
Lord Mobun down at the End of Green-ſtree!, at 
the lower End of the Fields, where the other two 
Chairs ſet down Captain Coote and my Lord of 
Warwick, and that they all three walk'd up toge- 
ther towards the Standard Tavern; ſtill all this 
proves my Lord did go there, and that he him- 
ſelf did ſay he would go and fee it: And it is 
plain that my Lord Mobun did go as far as Leice- 
ſter fields, and it is only his Declaration concern- 
ing himſelf, without any Proof, that he went 
away, and did not go into the Fields, to the Place 
where the Fact was done; and we think it is ſuf- 
ficient Proof that he was one of them that were 
concerned, becauſe we do prove, that he was all 
along in the Company till the very Time that they 
came into the Place where the Thing was done. 
Then there is the Chairman that carry*d Mr. James, 
and he tells your Lordſhips, That the three firſt 
Chairs that went up St. Martin's Lane, went to 
the Standard Tavern, and there they knock'd at 
the Door, and paid the Chairmen, and went out 
of their Chair; and ſo ſays the other Chair- 
men that carry*d Capt. Dockwra and Capt. French; 
and they ſay alſo, That when they came down the 
paved Stones again, tney heard Chairs call'd for, 
but they did nor interpoſe at all in the Matter, but 
the other two Chairs it ſeems did, for they went 
up to the upper end of the Square, where there 
were two Perſons holding up Mr. Coote, and after 
they put the Chair over the Rails, in order to 
have him carried away in a Chair, but they could 
not get him into the Chair. I would likewiſe ob- 
ſerve from the Evidence of the Surgeon, who gives 
you an Accountof what Nature the Wounds were; 
one was in the Breaſt, near the Collar-Bone, on 
the left Side; the other was under the ſhort Ribs, 
on the leſt Side too, which could not be given him 
by the Perſon that he was fighting with, he being 
a Right-hand Man, as was prov'd by his Servant. 
My Lord Mobun has call'd but one Witneſs, which 
is only about a little Circumſtance of his being 
wounded in the Hand, and having the Wound laid 
open, but that was two Days after this Fact was 
done; my Lord Mobun could not hut know that 
the Matters he was to anſwer, related to a Time 
before. It muſt be agreed to me, that they all 
three, my Lord of Warwick, my Lord Mobun and 
Mr. Coote, went all away together, that they were 
carried to Leiceſter- fields, that they were ſer down 
together, and walk'd up together upon the Stone 
Pavement, when the others were gone towards the 
upper End of the Fields; fo that in all probability, 
they all went together into the Place where the 
Fight was, and were all concern'd ; and if ſo, my 
Lord Mobun mult be equally guilty with the reſt, 
my Lord Mobun knowing what Buſineſs it was 
they were going abour. Ir muſt be left ro your 


Lordſhips, whether he ſhall not be preſumed to be 
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there when the Fact was done, eſpecially his ſay- 
ing, when he could not prevail in St. Martin's Lane, 
to put the Matter off till another Time, that if they 
did go on, he would go and fee it; ſo that putting 
thele two Circumſtances together, his going in one 
of the Chairs with my Lord Warwick and Coote, 


and what he ſaid after when the Chairs ſtopt in 


St. Martin's Lane, we. think are Circumſtances to 


induce your Lordſhips to believe, that he was pre- 
ſent at the Time of the Fact committed, or very 
near the Place; and if that be ſo, how far he is 
guilty muſt be ſubmitted to your Lordſhips Conſi- 
deration; and this is all that I ſhall trouble your 
Lordſhips with, without repeating the particular 
Evidence, which your Lordſhips, I am lure, very 
well remember. 

Lord Mobun. My Lords, I deſire I may ſay one 
Word in anſwer to what Mr. Solicitor has ob- 
ſerved. I think your Lordſhips have had no Evi- 
dence given you where Mr. Coote was kill d 3 but 
only the Chairman that was deſir'd to bring over 
his Chair within the Rails, ſays, it was towards Pan- 
ton-ſtreet, which is quite contrary to the Place 
where I was ſet down, at Green-/treet End; I muſt 


then be at a very great Diſtance from the Place 


where the Fact was done. 

L. H. St. If all have done on both Sides, then 
your Lordſhips have nothing left but to conſider 
of the Evidence which has been given, which I 
ſuppoſe you will do among your ſelves. 

Lords. Ay, adjourn, adjourn. | 

L. II. St. Is it your Pleaſure, my Lords, to ad- 
journ into the Houſe of Lords? 

Lords. Ay, ay. 

L. H. St. This Houſe is adjourned into the Houſe 
of Lords. 


[ And the Lords went back in the ſame Order to the 
Houſe of Lords, and there they ſtaid for about 
tzwo Hours Time, debating the Matter among 
themſelves, and afterwards returned again into 
the Court in Weitminſter-hall, and were ſeated 
al! in their Places, as they were before, and the 


Lord High Steward was ſeated in the Chair be- 


fore the Throne.] 


(J. of the Crown, Serjeant at Arms, make Pro- 
clamation. | | 
Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward of England, his Grace, does ſtrait- 
ly Charge and Command all manner of Perſons 
here preſent to be uncovered, and keep Silence, 
upon pain of Impriſonment. | 
IL. II. St. Is it your Lordſhips Pleaſure to go on 


now to give your Judgment? | 


Lords. Ay, ay. | 

L. I. St. Then I muſt pray your Lordſhips, 
to give me Time to write down your Opinions 
diſtinctly, that I may be able to acquaint you with 
Certainty of the Numbers. 


Lords. Ay, ay. 
Then the Lord High Steward ſtood up, and put 


the Queſtion to every Lord, beginning with the 


youngeſt Baron, to know what his Fudgment cas; 
and the Lord to whom he call'd, ſtood up in his 
Place uncovered, and laying his Right Hand up- 

on his Breaſt, delivered his Judgment in the 

Manner following. 8 


L. H. St. My Lord Bernard, Is Charles Lord 
Mohun guilty of the Felony and Murder whereof 
he ſtands indicted, or not guilty ? N 


L. Bernard. Not guilty, upon my Honour. 


The ſame Queſtion was aſked ſeverally of all th nz 


Lords, who in the ſame Form delivered their Opi. 
nious, as followeth. 


L. Herbert. Not guilty, upon my Honour. 
L. Weſton. Not guilty, upon my Honour. 
L. Aſoburnbam. Not guilty, upon my Honour, 
L. Cholmondley. Not guilty, upon my Honour 
L. Fefferys. Not guilty, upon my Honour, 
L. Godolphin. Not guilty, upon my Honour. 
L. Guilford. Not guilty, upon my Honour. 
L. Oſelſtone. Not guilty, upon my Honour. 
L. Oſborne. Not guilty, upon my Honour, 
L. Craven. Not guilty, upon my Honour. 
L. Cornwallis, Not guilty, upon my Honour, 
L. Granville. Not guilty, upon my Honour. 
L. Berkley, Not guilty, upon my Honour, 
L. Laxinglon. Not guilty, upon my Honour, 
L. Rockingham. Not guilty, upon my Ho- 
nour. | | 
L. Zucas. Not guilty, upon my Honour. 
L. Culpeper. Not guilty, upon my Honour, 
LE. Byron. Not guilty, upon my Honour. 
L. Zermyn. Not guilty, upon my Honour. 
L. Leigh. Not guilty, upon my Honour. 
L. Raby. Not guilty, upon my Honour. 
L. Howard, Not guilty, upon my Honour. 
L. Lovelace, Not guilty, upon my Honour. 
L. Hunſdon. Not guilty, upon my Honour. 
L. I harton. Not guilty, upon my Honour. 
L. Eure. Not guilty, upon my Honour. 
L. Dudley. Net guilty, upon my Honour. 
L. Fitzwalter, Not guilty, upon my Ho- 
nour. ) 13 | 
L. Willoughby, Not guilty, upon my Ho- 


Nour, 


L. Audley. Not guilty, upon my Honour. 
L. Abergavenny. Not guilty, upon my Ho- 
nour. 5 | 


L. H. St. My Lord Viſcount Lonſdale, Is Charles 
Lord Mobun guilty, Sc. 


L. Viſcount Lonſdale. Not guilty, upon my 

Honour. | 
L. Viſcount Townſhend, Not guilty, upon my 

Honour. | | 


L. H. St. The Earl of Grantham, Is Charles 
Lord Mohun guilty, Sc. 


E. of Grantham. Not guilty, upon my Ho- 
nour. 


E. of Albemarle, Not guilty, upon my Ho- 


nour. | 
E. of Tankerville, Not guilty, upon my Ho- 
nour. 

E. of Warrington. Not guilty, upon my Ho- 
nour. 
E. of Montague, Not guilty, upon my Ho- 
nour. - Ws 
E. of Portland. Not guilty, upon my Ho- 
nour, | | 
E. of Rocheſter. Not guilty, upon my Ho- 
nour. £ 
E. of Nottingham. Not guilty, upon my Ho- 
nour. | 
E. of Yarmouth, Not guilty, upon my Ho- 
nour. | . | 


E. 
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1699. 
E. of Radnor. Not guilty, upon my Honour. 
E. of Macclesfield. Not guilty, upon my Ho- 


"© Feverſham. Not guilty, upon my Ho- 


nour. 
E. of Burlington. 


Not guilty, upon my Ho- 
1M f 
E. of Carliſle. Not guilty, upon my Honour. 
E. of Bath. Not guilty, upon my Honour. 
E. of Angleſey. Not guilty, upon my Honour. 
E. of Eſſex. Not guilty, upon my Honour. 
E. of Scarſdale. Not guilty, upon my Honour. 
E. of Thanet. Not guilty, upon my Honour. 
E. of Cheſterfield. Not guilty, upon my Ho- 
nour. 
E. of Carnarvau. Not guilty, upon my Ho- 
nour. 
E. of Kingſton. Not guilty, upon my Honour. 
E. of Winchelſea, Not guilty, upon my Ho- 
nour. | 
E. of Stamford. Not guilty, upon my Ho- 
nour. | | | 
E. of Peterborough. Not guilty, upon my Ho- 
nour. 
E. Rivers. Not guilty, upon my Honour. 
E. of Mancheſter. Not guilty, upon my Ho- 
nour. : | 
E. of Denbigh. Not guilty, upon my Honour. 
E. of Leiceſter, Not guilty, upon my Honour. 
E. of Bridgwater. Not guilty, upon my Ho- 


E. of Dorſet. Not guilty, upon my Honour. 
E. of Suffolk. Not guilty, upon my Honour. 
E. of Huntington. Not guilty, upon my Ho- 

nour. | 5 
E. of Derby. Not guilty, upon my Honeur. 
E. of Kent. Not guilty, upon my Honour. 


Lord Higb Steward. My Lord Great Chamber- 
lain, is Charles Lord Mohun guilty, c. 


Lord Chamberlain. Not guilty, upon my Ho- 
nour. | 


Lord High Steward. My Lord Marqueſs of Nor- 
manby, Is Charles Lord Mohun guilty, Cc. 


Lord Marqueſs of Normanby. Not guilty, upon 
my Honour, 


L. Marqueſs of Hallifax, Not guilty, upon my 


| Honour, 


Lord High Steward. My Lord Duke of Newcaſtle, 


Is Charles Lord Mobun guilty, &c. 


nour. 
D. of Scomberg. Not guilty, upon my Honour. 
D. of St. Albans, Not guilty, upon my Ho- 
nour. | 
D. of Northumberland. Not guilty, upon my 


Honour. 


D. of Ormond. Not guilty, upon my Honour. 

D. of Southampton, Not guilty, upon my Ho- 
nour, | | 

D. of Richmond. Not guilty, upon my Ho- 
nour. | 

D. of Somerſet. Not guilty, upon my Ho- 
n0ur, | | 


L. H.St. My Lord Steward, Is Charles Lord 
Mobun guilty, &c. | | 
n 


for the Murder of Richard Coote, Eſq; 


D. of Newcaſtle. Not guilty, upon my Ho- 


193 
Tord Steward, Not guilty, upon my Ho- 
nour. 1 


Lord High Steward. My Lord Preſident, Is 
Charles Lord Mobun guilty, &c. 


Lord Preſident, Not guilty, upon my Ho- 
nour. | | 


Then the Lord High Steward of England, ſtand- 
ing up uncovered, putting his right Hand upon 
his Breaſt, ſaid, My Lord Mobun is not guilty, 
upon my Honour. 


Then the Lord High Steward ſeated himſelf again 
in the Chair, to take the Number of the Peers 
who had given their Judgment, 


L. H. St. My Lords, Eighty ſeven of your 
Lordſhips are preſent, and you are all una- 
nimouſly of Opinion; That my Lord Mobun is not 
guilty of the Felony and Murder whereof he ſtands 
indicted. 


Lords. Ay, ay. 1 | 
L. H. St. Let the Priſoner be calPd to the 
Bar. | 


Cl. of the Crown. Serjeant at Arms, make Pro- 
clamation. | | l 

Serj. at Arms. O Yes, O Yes, O Yes, my Lord 
High Steward of England, his Grace, does ſtrait- 


ly Charge and Command all manner of Perſons 


here preſent, to keep Silence, upon Pain of Im- 
priſonment. . 
Cl. of the Crown. Serjeant at Arms, make Pro- 


cla mation. 


Serj. at Arms. O Tes, O Ves, O Les, Chief Go- 
vernor of the Tower of London, bring forth the 
Body of your Priſoner Charles Lord Mobun, 
whom you have committed to you, in order to be 
brought hither this Day, upon Pain and Peril will 
fall thereon. | — | 


Then he was brought forth to the Bar, and the Lord 
High Steward eſfd himſelf to him in this 
Manner. | 


L. H. St. My Lord Mobun, you have been in- 
dicted for the Murder of Mr. Richard Coote, upon 
which Indictment your Lordſhip has been Ar- 
raigned, and upon your Arraignment 'has pleaded 
not guilty, and for your Trial you have put your 
{elf upon your Peers, my Lords here preſent ; 
and they have heard the Evidence, and have 
conſidered of it, and delivered their Judgment 
upon the whole Matter; and I am to acquaint 
your Lordſhip, they are all unanimouſly of Opi- 
nion, That your Lordſhip is not guilty of the 
Felony and Murder whereof you ſtand indicted; 
and therefore your Lordſhip is diſcharged from 
your Impriſonment, paying your Fees. 


Then the Lord Mohun made bis Reverence to ths 
Lords, and expreſs*d himſelf thus. 


Lord Mohun, My Lords, I do not know 
which way to expreſs my great Thankfulneſs 
and Acknowledgment of your Lordſhips great 
Honour and Juſtice to me; but I crave leave to 
aſſure your Lordfhips, That I will endeavour to 
make it the Buſineſs of the future Part of my 


Life, fo to behave my ſelf in my Converſation in 


the World, as to avoid all Things that may bring 
C- © me 


this Nature for the future. 
his Reverences to the Lords, he went away from 


the Bar. 


Cl. of the Crown. Serjeant at Arms, make Procla- 
mation. 


Serj. at Arms. O Yes, O Yes, O Yes, All man- 


ner of Perſons here preſent, are commanded 
to keep Silence, by my Lord High Steward of 


England, his Grace, upon Pain of Impriſon- 
ment. Et 

L. II. St. My Lords, the Trial being at an 
End, there is nothing remains to be done here, 
but the determining the Commiſſion. 
Lords. Ay, ay. a 

L. II. St. Sir Samuel Aſtry, let Proclamation be 


made in order to the diſſolving the Commiſſion of 


High Stewardſhip. 
Cl. of the Crown. 


clamaiion, | | 
Serj. at Arms, O Yes, O Yes, O Yes, my Lord 
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me under any ſuch Circumſtances, as may expoſe 


me to the giving your Lordſhips any Trouble of 
And then making 


Serjeant at Arms, make Pro- 


High Steward of England, his Grace, does ſtrait. 
ly Charge and Command all manner of Perſon; 
here preſent, and that have here attended, to de. 
part hence in the Peace of God, and of our Soye. 
reign Lord the King; for his Grace, my Lord 
High Steward of England, intends now to diſſolve 
his Commiſſion. 


And then the White Staff being delivered to jj; 
Grace, the Lord High Steward, he ſtood up, 
and holding it in both his Hands, broke it in tub; 
and then leaving the Chair, came down 10 tj 

M ooll- Hack, and ſaid, Is it your Lordſhips Pleg. 
ſure to adjourn to the Houſe of Lords? | 


Lords. Ay, ay. | 
L. H. St. This Houſe is adjourned to the Houſe 
of Lords. | 


And ſo they went back in the ſame Order that they 
came into the Court, and all the Aſſembly brote 


up. 1 


EE a oe 


CLXIUL The TRIAL of Spencer Cowper, Ef; Ellis 
Stephens, William Rogers, and John Marſon, at Hertford 


Aſfizes, for the Murder of Mrs. Sarah Stout, July 16, 1699. 


7 


11 Will. III. 


| | | | ; 
Proclamation was made for all Perſons concerned 10 


attend. | 12 
Cl. of Arr. 0 U good Men that are 
empannelled to enquire, 

AF Sc. anſwer to, your 

Names, and fave your 


Pines. is 290 
- Then Ellis Stephens, Mil- 


they accordingly did; and Mr. Cowper was brought 
into Court by the Under Sheriff. 115 


(W hich he did.) 
| John Marſon, hold 
| Claf - ay (Which he did.) . 
| (Which he did.) 
- Witham Rogers, hold up thy Hand. 
(Which he did.) e TD 
Cl. of thine a7 U ſtand indicted by the Names of 
Spencer Cowper, late of the Pariſh 
of St. John's, in the Town of Hertford, in the County 
of Hertford, %; John Marſon, late of the Pariſh 
aforejaid, in the County aforeſaid, Gent. Ellis Sre- 
phens, /ate of the Pariſh aforeſaid, in the County afore- 
faid, Gent. and William Rogers, late of the Par;/þ 
aforeſaid, in the County aforeſaid, Gent. for that you 
vos Having the Fear of God before your Eyes. bit being 
moved and ſeduced by the Inſtigation of the Devil, oa 
the tbirtecnib Day of March, in the Eleventh Year of 


up thy Hand. 


Ellis Stephens, hold up thy Haid. Stephens, and William Rogers, with the aforeſaid 


the Reign of his preſent Majeſty, by Force and Arms, 

&c. at the Pariſh aforeſaid, in the County aforeſaid, 
in and upon one Sarah Stout, Spinſter, in the Peace 
of God and our Sovereign Lord the King, then and there 
being, violently, feloniouſiy, voluntarily, and of your 
Malice afore-thought, did make an Aſſault ; and that 
you the aforeſaid Spencer: Cowper, John Marſon, 
Ellis Stephens, and William Rogers, à certain 
Rope of no Value, about the Neck of the ſaid Sarah 
then aud there feloniouſly, voluntarily, and of your 
Malice afore-thought, did put, place, f and bind; 
and the Neck and Throat of the ſaid Sarah, then and 
there with the Hands of you the ſaid Spencer Cowper, 


Mes elde, bel ap thy Hand. John Marſon, Ellis Stephens, and Wilkam Ro— 


gers, feloniouſiy, voluntarily, and of your Malice 
afore-thought, did hold, ſqueeze, and gripe; and thai 
yu ibe jaid Spencer Cowper, John Marſon, Ellis 


Rape, by you the jaid Spencer Cowper, John Mar- 
ſon, Ellis Stephens, aud William Rogers, en as 
aforeſaid, about the Neck of the ſaid Sarah Stout put, 


Placed, fed, and bound, and by the ſqueezing and 


griping of the Neck and Throat f the ſaid Sarah with 
the Hands of he the ſaid Spencer Cowper, John 
Marion, Ellis Stephens, and William Rogers, as 
aforejaid, the ſaid Sarah Stout ton and tee, by 
Farce and Arms, &c. feloniouſly, voluntarily, and of 
your Mali afere-thuught, did cheat gut ſirangle ; by 
reaſon of which chnabing and ſtrant reef her the ſais 
Sarah Stout, by o the aforeſaid Spencer Cowper, 
John Marion, Ellis Stepiens, and Willem Rogers, 
with the {iid Ryp: alu ihe iNeck of the jaid Sarah 
Stout as afo, jaid, 1414. fixed and bound, and by ihe 

guecxiug 
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gucezing and griping of the Neck and Throat of the ſaid 


S: ith the Hands of you the faid Spencer Cow- 
88, A Marſon, 202 — — and William 
Rogers, 4s aforeſaid, the ſaid Sarah then and there 
:nſtantly died. And fo you the ſaid Spencer Cowper, 
Jobn Marſon, Ellis Stephens and William Rogers, 
tbe ſaid Sarah Stout, on the thirteenth Day of March, 

in the Year aforeſaid, in the Pariſh aforeſaid, in the 
County aforeſaid, in Manner and Form aforeſaid, fe- 
'oniouſly; voluntarily, and of your Malice afore-thought, 
did kill and murder; and the ſaid Sarah Stout, as 
aforeſaid, by you the ſaid Spencer Cowper, John 


Marſon, Ellis Stephens and William Rogers, fe- 


toniouſly, voluntarily, and out of your Malice afore- 
thought, choaked and ſtrangled, into a certain River 
there, being called the Priory River, then ſecretly and 
maticiouſly did put and caſt, to conceal and hide the 


ſaid Sarah Stout / murdered ; againſt the Peace of 


our Sovereign Lord the King, his Crown and Dig- 
nity, &c. 


How ſayeſt thou, Spencer Cowper, art thou guilty 
of the Felony and Murder whereof thou ſtandeſt 


indicted, or not guilty ? 


Mr. Cowper. Not guilty. 

Cl. of Arr. Culprit, How wilt thou be tried? 
Mr. Cowper. By God and my Country. 

Cl. of Arr. God ſend you a good Deliverance. 


Then the other Three pleaded not guilty, and put 
themſelves upon their Country in manner afore- 


ſaid, 
Then Proclamation was made for Information. 


Cl. of Arr. You the Priſoners at the Bar, [Theſe 
Men that you ſhall hear called, and perſonally ap- 
ear, are to paſs between our Sovereign Lord the 
King and you, upon Trial of your ſeveral Lives 


and Deaths: Therefore if you will challenge them, 


or any of them, your Time to ſpeak is as they 
come to the Book to be ſworn, before they be 
ſworn. 


Then the Pannel was called over. 


Cl. of Arr. Do you deſign to join in your Chal- 
lenges, or to challenge ſeparately ?; 

Mr. Cowper, If we ſhould challenge ſeparately, 
there muſt be ſo many ſeparate Trials; and there- 


fore to prevent the Trouble of the Court, I 
am willing there ſhould be but one Challenge 


for all, | | 

Cl. of Arr. Gentlemen, do you all agree to 
that? £ 

Priſoners. Yes, yes. 


Then after ſome Challenges, as well on the Part of 
the King as of the Priſoners, there not being a full 
Jury of the principal Pannel: 


Mr. Cowper. If your Lordſhip pleaſe, the Pan- 
nel is now gone through, I deſire they may ſhew 
{ome legal Cauſe for their Challenges. 

Mr. Jones. I conceive we that are retained for 
the King are not bound to ſhew any Cauſe, or the 


Cauſe is ſufficient if we ſay they are not good for 


the King, and that is allowed to be a good Cauſe 

of Challenge ; for what other Cauſe can we ſhew 

in this Caſe? You are not to ſhew your Cauſe, 

you challenge peremptorily; ſo in this Caſe the 

King does, ; 
V. 


for the Murder of Mrs. Sarah Stout. 
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Mr. Cowper, My Lord, I ſtand at the Bar with 
ſome Diſadvantage, to encounter a Gentteman 
that hath no Concernment; but however, I do rake 
it for Law; that there muſt be a Cauſe ſhewed, 
and that Cauſe mult be a legal one, and what thac 
Cauſe is they muſt certainly make out. I do think 
it ought to appear that there is ſome Relation, 


or ſome notorious Affection or Friendſhip; of 


ſomething of that Sort, or otherwiſe it is not a le- 
gal Cauſe of Challenge; and if there. ſeem ro be 
any Difficulty in this Particular, I hope your 
Lordſhip will aſſign me Counſel to argus it with 
the King's Counſel. . e 

Mr. Baron Halſell. Mr. Cowper, you are not 
under ſuch Diſadvantage as Men uſually are that 
ſtand where you now do. Tou have been educa- 
ted in the Study of the Law, and underſtand it 
very well. I have ſeveral Times ſeen how you 
have managed your Clients Cauſes to their Advan- 
tage. As for this Matter of Challenge, Mr. Zones, 
I think, you ſhould ſhew your Cauſe of Challenge, 
tho' the Law allows the Priſoner Liberty to chal- 
lenge twenty peremptorily. . ; 

Mr. Jones. I don't know, in all my Practice of 
this Nature, that it was ever put upon the King to 
ſhew Cauſe ; and I believe ſome of the King's 
Counſel will ſay they have not known it done. 

Mr. Cowper. In my Lord Chief Juſtice Hales's 
Pleas of the Crown, p. 259. it is expreſly ſo, and 
in the Statute of 33 Ed. I. tis ſaid, the King ſhall 
— — without Cauſe, and that muſt be 

egal. 6 Fett 

Cl. of Arr. Call Daniel Clarke. 

Mr. Baron Hatſell. Mr. Jones, if you can fay 
any Juryman hath ſaid any Thing concerning this 
Cauſe, and given his Verdict by way of Diſcourſe, 
or ſnew'd his Affection one way or other, that 
would be good Cauſe of Challenge. 

Mr. Jones. My Lord, then we ſhould keep you 
here while to Morrow Morning. 

Mr. Baron Hatje!l. If there hath been any great 
Friendſhip between any Jury-man and the Party, 
it will look ill if he be inſiſted upon. | 
Mr. Cowper. My Lord, I don't inſiſt upon it, 
but I profeſs I know of no Friendſhip, only that 


Mr. Clarke in Elections hath taken our Intereſt in f 


Town; I know] have a juſt Cauſe, and I am rea- 
dy to be tried before your Lordſhip and any fair 
Jury of the County; therefore I do not inſiſt up- 
on it. 


Wen the Fury feoorn was as followeth : 


Evan. Loyd, Eſq; (Thomas Parrot, 
William Watſon, | | Sam, Wallingbam, 
Jobn Prior, Francis Cole, | 
Fohn Harrow, Rich. Crouch, 
George Holgate, Jobn Cock, 

Jobn Stracey, _) \\Rich. Dickinſon. 


Mr. Cowper, My Lord, I humbly move that 
I may have Pen, Ink and Paper. 

Mr. Baron Hatſell. Ay, by all means. 

Cl. of Arr. Hold up your Hand. (hich he did.) 
And ſo of the reſt. You of the Jury, look upon 
the Priſoners, and hearken to their Charge. Thaf 
ſtand indicted by the Names of, Sc. (Prout in 
the Indictment, mutatis mutandis.) Tt 

Jury. My Lord, we deſire we may have Pen, 
Ink and Paper. 5 ; | 

Cl. of the Aſſize. There are three of the Jury 
defire Pen, Ink and Paper. 0h 

CC *. Mr. 
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Mr. Baron Hatſell. Let as many have it as will. 
Mr. Jones. May it pleaſe your Lordſhip, and 
you Gentlemen that are ſworn, I am of Counſel 
for the King in this Cauſe, and it is upon an Indict- 
ment by which the Gentlemen at the Bar ſtand ac- 
cuſed for one of the fouleſt and moſt wicked Crimes 
almoſt that any Age can remember: I believe in 
your County you never knew a Fact of this Na- 


ture; for here is a young Gentlewoman of this 


County ſtrangled and murdered in the Night time. 
The Thing was done in the Dark, therefore the 


Evidence cannot be ſo plain as otherwiſe might be. 
Atſter ſhe was ſtrangled and murdered, ſhe was 
carried down into a River to ſtifle the Fact, and 
to make it ſuppoſed ſhe had murdered her ſelf ; 


ſo that it was indeed, if it prove otherwiſe, a dou- 


ble Murder, a Murder accompanied with all the 


Circumſtances of Wickedneſs and Villany that I 
remember in all my Practice, or ever read of. 
This Fact, as it was committed in the Night- 
time, ſo it was carried very ſecret, and it is very 
well we have had ſo much Light as we have to 
give ſo much Satisfaction : For we have here in a 
manner two Trials, one to acquit the Party that 
is dead, and to ſatisfy the World, and vindicate 
her Reputation, that ſhe did not murder her ſelf, 
but was murdered by other Hands. For my part, 


I ſhall never, as Counſel in the Caſe of Blood, ag- 


gravate; Iwill not improve or enlarge the Evi- 
dence at all, it ſhall be only my Buſineſs to ſet the 
Fact as it is, and to give the Evidence, and ſtate 
it as it ſtands here in my Inſtructions. ©9Q>© 

My Lord, for that Purpoſe, to lead to the 
Fact, it wilt be neceſſary to inform you, that up- 
on Monday the 13th of March, the firſt Day of 
the laſt Aſſizes here, Mr. Cowper, one of the Gen- 


tlemen at the Bar, came to this Town, and light- 


ed at Mr. Barefoote's Houſe, and ſtaid there ſome 
Time, I ſuppoſe to dry himſelf, the Weather be- 


ing dirty, but ſent his Horſe to Mrs. Stout's, the 


Mother of this Gentlewoman. Some Time after, 
he came thither himſelf, and dined there, and ſtaid 
till four in the Afternoon ; and at four, when he 
went away, he told them he would come and 
lodge there that Night, and ſup. | 

According ro his Word he came there, and had 
the Supper he deſired ; after Supper Mrs. Stout, 
the young Gentlewoman, and he fat together till 
near eleven a Clock. At eleven a Clock there was 
Orders given to warm his Bed, openly to warm 
his Bed, in his hearing. The Maid of the Houſe, 
Gentlemen, upon this went up Stairs to warm his 
Bed, expecting the Gentleman would have come 
up and followed her before ſhe had done; but it 
ſeems, while ſhe was warming the Bed, ſhe heard 
the Door clap together, and the Nature of that 
Door is ſuch, that it makes a great Noiſe at the 
Clapping of it to, that any Body in the Houſe 


may be ſenſible of any one's going out. The 


Maid upon this was concerned, and wondered at 
the Meaning of it, he promiſing to lie there that 
Night; ſhe came down, but there was nei- 
ther Mr. Cowper nor Mrs. Stout, fo that we ſup- 
poſe, and for all that we can find and Jearn, they 
muſt go out together. After their going out, 


the Maid and Mother came into the Room, and 


the young Gentlewoman not returning, nor Mr. 
Cowper, they ſat up all Night in the Houſe, ex- 
pecting what Time the young Gentlewoman 
would return. The next Morning, after they 
had fat up all Night, the firſt News of this Lady 
was, that ſhe lay floating and ſwimming in Wa- 


196 163. The Trial of Spencer Cowper, Eſq; Sc. 11 Will. III. 


Hands or a Rope. 


ter by the Mill-dam. Upon that there was ſe. 
veral Perſons call'd; for it was a Surprize how 
this ſhould come to paſs. There ſhe lay floating 


with her Petticoats and Apron, but her Night. 


Rail and Morning - Gown were off, and one of 
them not found till ſome Time after; and the 
Maid will give you an Account how it came to 
be found. | 


This made a great Noiſe in the Country; for | 


1t was very extraordinary, it happening that from 


the Time the Maid left Mr. Cowper and this youns 
Gentlewoman together, ſhe was not ſeen or heard 
of till next Morning, when ſhe was found in this 
Condition, with her Eyes broad open, floating 
upon the Water. | | | ” 

When her Body came to be viewed, it was very 
much wondered at; for in the firſt Place, it i; 
contrary to Nature, that any Perſons that drown 


_ themſelves ſhould float upon the Water. We 
have ſufficient Evidence that it is a Thing that ne- 


ver was; if Perſons come alive into the Water, 
then they ſink, if dead, then they ſwim, that made 
ſome more curious to look into this Matter. At firſt 
It was thought that ſuch an Accident might hap- 
pen, though they could not imagine any Cauſe 
for this Woman to do ſo, who had 1o great Pro- 
ſperity, had ſo good an Eſtate, and had no Occa- 
ſion to do an Action upon her lelf ſo wicked and 
ſo barbarous, nor cannot learn what Reaſon ſhe 
had to induce her to ſuch a Thing. Upon view 
of the Body it did appear there had been Violence 
uſed to the Woman, there was a Creaſe round 
her Neck, ſhe was bruiſed about her Ear; ſo that 
it did ſeem as if ſhe had been ſtrangled either by 
Gentlemen, upon the Examination of this Mat. 
ter, it was wondered how this Matter came about, 
it was dark and blind. The Coroner at that 
Time, nor theſe People, had no Evidence given, 
but the ordinary Evidence, and it paſs'd in a Day. 
We muſt call our Witneſſes to this Fact, that of 
Neceſſity you muſt conclude ſhe was ſtrangled, 
and did not drown her ſelf. It we give you as 
ſtrong a Proof as can be upon the Nature of the 
Fact, that ſhe was ſtrangled, then the ſecond Mat- 


ter under your Enquiry will be, to know who, 


or what Perſons ſnould be the Men that did the 
Fact. I told you before, it was, as all wicked 
Actions are, a Matter of Darkneſs, and done in 
ſecret, to be kept as much from the Knowledge of 
Men as was poſſible. | 

Truly, Gentlemen, as to the Perſons at the Bar, 
the Evidence of the Fact will be very ſhort, and 


will be to this Purpoſe. 


Mr. Cowper was the laſt Man unfortunate- 
ly in her Company, I could wiſh he had not 
been ſo with all my heart, *tis a very unfortunate 
Thing, that his Name ſhould upon this Occaſion 
be brought upon the Stage; but then, my Lord, 
it was a ſtrange Thing, here happens to be three 
Gentlemen, Mr. Marſon, Mr. Rogers, and Mr. Sie- 
pbens; as to theſe three Men, my Lord, I don't 
hear of any Buſineſs they had here, unleſs it was 
to do this Matter, to ſerve ſome Intereſt or Friend. 


that ſent them upon this Meſſage; for, my Lord, 


they came to Town, (and in Things of this Na- 
ture, *tis well we have this Evidence, but if we 
had not been ſtreightned in Time it would have 
brought out more, theſe Things come out flow. 
ly) theſe Perſons, Mr. Stephens, Mr. Rogers, and 
Mr. Maron, came to Town here on the 13th 0 


March laſt, the Aſſize Day. My Lord, —_ 
— . they 
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of Town, and I think as ſoon as they 


Fg © 
they came to Town, they came to an Houſe, and 
took Lodgings at one Gurrey*s, they took a Bed 


for two, and went out of their Lodging, ha- 


ving taken a Room with a large Bed in it, and 
afterwards they went to the Glove and Dolphin, 
and then about eight a Clock one Marſon came 
to them there; in what Company they came, 
vour Lordſhip and the Jury will know by and by 3 
they ſtaid there, my Lord, at the Glove from 
cight a Clock to eleven, as they fay. At ele- 
ven theſe three Gentlemen came all in to their 
Lodging together to this Gurrey's z my Lord, 
when they came in, it was very obſervable 
amongſt them, unleſs there had been a Sort of 
Fate in it: Hirt, That they ſhould happen to be 
in the Condition they were in; And ſecondly, 
fall upon the Diſcourſe they did at that Time; for 
my Lord, they called for Fire, and the Fire was 
made them, and while the People of the Houſe 
were going about, they obſerved and heard theſe 
Gentlemen talk of Mrs. Sarah Stout; that happen- 
cd ro be their Diſcourſe; one ſaid to the other, 
Marſon, ſhe was an old Sweet-heart of yours: 
Ay, faith he, but ſhe caſt me off, but I reckon 
by this Time a Friend of mine has done her Bu- 
ſineſs: Another Piece of Diſcourſe was, I believe 
a Friend of mine is even with her by this Time. 
They had a Bundle of Linnen with them, but 
what it was is not known, and one takes the Bun- 
dle and throws it upon the Bed; Well, ſaith he, 
her Buſineſs is done, Mrs Sarah Stout's courting 
Days are over; and they ſent for Wine, my Lord; 
ſo after they had drank of the Wine they talk'd 
of ir, and one pulled out a great deal of Mo- 
ney ; faith one to another, what Money have 
you ſpent to Day ? Saith the other, thou haſt 
had 40 or ;01. for thy Share: Saith the other, I 
will ſpend all the Money I have, for Joy the Bu- 
ſineſs is done. a 

My Lord, this Diſcourſe happened to be among 
them, which made People of the Houſe conſider 
and bethink themſelves; when the next Day they 
heard of this Mrs. Stout's being found in the Wa- 
ter, this made them recollect and call to mind 
all theſe Diſcourſes, 

My Lord, after theſe Gentlemen had ſtaid there 
all Night, next Morning, truly it was obſerved 
(and J ſuppoſe ſome Account will be given of it) 
that Mr. Cowper and they did meet together, and 
had ſeveral Diſcourſes, and that very Day went out 
came to 
Hoddeſdon, made it all their Diſcourſe and Buſi- 
neſs to talk of Mrs. Stout. 5 | 

My Lord, we will call our Witneſſes, and 
prove all theſe Facts that I have opened to your 
Lordſhip; and then I hope they will be put to 
give you ſome Account how all theſe Matters 
came about. 


Call Sarah Walker. (9. c ſworn.) 


Mr. Jones. Mrs. Walker, pray give an Account 
to my Lord and the Jury, of Mr. Cowper*s coming 
ro your Houſe the 13th of March, and what was 
done from his coming there at Night to his go- 
ing out. | | 
Sarah Walter. May it pleaſe you, my Lord, On 
Friday before the lait Afſizes, Mr. Cowper*s Wife 
ſent a Letter ro Miſtreſs Stout, that ſhe might 
expect Mr. Cowper at the Aſſize Time, and there- 


fore we expected Mr. Cowper at that Time, and 


accordingly provided; and as he came in with 


for the Murder of Mrs. Sarah Stout. 


the Judges, ſhe aſk'd him if he would alight 5 he 


ſaid no, by Reaſon I come in later than uſual, I 


will go into the Town and ſhow my ſelf, but he 


would ſend his Horſe preſently 3 ſhe aſk* d him, 
how long it would be before he would come, be- 


cauſe they would ſtay for him; he ſaid, he could 


not tell, but he would ſend her Word, and ſhe 
thought he had forgot, and ſent me down to 
know, whether he would pleaſe to come : He 
faid, he had Buſineſs, and he could not come juſt 
then, but he came in leſs than a quarter of an 
Hour after, and dined there, and he went away 


at four a Clock, and then my Miſtreſs aſk*d him, 


if he would lie there, and he anſwered yes, and 
he came at Night about nine a Clock, and he 
fat talking about half an Hour, and then call'd 


for Pen, Ink and Paper, for that, as he ſaid, he was 
to write to his 


ife ; which was brought him, 
and he wrote a Letter, and then my Miſtreſs 
went and aſk'd him, what he would have for 
Supper, he ſaid Milk, by Reaſon he had made a 
good Dinner ; and I got him his Supper and he 
eat it, after ſhe called me in again, and they 
were talking together, and then ſhe bid me make 
a Fire in his Chamber, and when I had done fo, 
I came and told him of it, and he looked at me, 
and made me to anſwer ; then ſhe bid me warm 
the Bed, which accordingly I went up to do as 
the Clock ſtruck 11, and in about a quarter of 
an Hour, I heard the Door ſhut, and I thought 
he was gone to carry the Letter, and ſtaid about 


a quarter of an Hour longer, and came down, 


and he was gone and ſhe, and Mrs. Sicut the Mo- 
ther, aſk'd me the Reaſon why he went out 
when I was warming his Bed, and ſhe aſk'd me 
for my Miſtreſs, and I told her, I left her with 
Mr. Cowper, and I never ſaw her after that, nor 
did Mr. Cowper return to the Houſe. 

Mr. Jones. How long did you ſit up? 

Walker. All Night. | 

Mr. Jones. What Time next Morning did you 
ſee her? 

Walker. About 7 a Clock. 

Mr. Jones. In the Water or out? 

Walker. Out of the Water. 

Mr. Cowper. Pray will you recollect a little, and 
be very particular as to the Time when I went 
out at Night ? 

Walker. Sir, it was a quarter after eleven by 
our Clock ; the Difference. between the Town 
Clock and ours was half an Hour. 

Mr. Cowper. But you ſay by your Clock it was 
a quarter after eleven. Ns 

Walker. Yes, Sir. ; | 

Mr. Cowper, Pray what Account did you give 
as to the Time to the Coroner's Inquelt ? 

Walker. I ſaid then it was eleven, or a quarter 
after eleven, when J heard the Door ſhur. 

Mr. Cowper. Pray was Mrs Stout preſent with 
the Coroner's Inqueſt when you gave that Ac- 
count ? e 

Walker. Yes, ſhe was. : | 


Mr. Cowper. Pray what Account did you give 


as to the Time before my Lord Chief Juſtice 
Holt © | 

Walker. I gave the Account that it was eleven, 
or a quarter of an Hour after. 

Mr. Cowper. In her Depoſitions there is half an 
Hour's Difference, for then ſhe ſaid it was half an 
Hour after 10. 

Mr. Baron Hlalſell. Which Clock was earlieſt, 


yours or the Town Clock? 
Walker. 
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Malter. Ours was * an Hour faſter than 

theirs. 

Mr. Cowper. How came you to know this ? 
Walker. By Reaſon that Dinner was dreſt at the 

Cook's and it was ordered to be ready by two a 

Clock, and it was ready at two a Clock by the 

Town Clock, and half an Hour after two by 


OUTrSs. 


Night? 

Walker, No, Sir, I did not 70 out of the Doors ; 
I thought you were with her, and ſo I N 
ſhe would come to no Harm. 

Mr. Cowper. Here is a whole Night ſhe gives 
no Account of. Pray, Miſtreſs, why did not you 
go after her? 

alter. My Miſtreſs would not let me. 

Mr. Cooper. Why would ſhe not let you? 

Malter. I ſaid I would ſee for her: No, ſaith 
ſhe, by Reaſon if you go and ſee for her, and do 
not find her, it will makean alarm over the Town, 

and there may be no Occaſion. 

Mr. Cowper. Did your Miſtreſs uſe to ſtay out 
all Night ? 

alter. No, never. 

Mr. Cowper. Have not you ſaid ſo? 

Malter. I never ſaid ſo in my Life. 

Mr. Cowper. Pray Mrs. Walker did you never take 
notice that your Miſtreſs was under Melancholy ? 

Walter.] don't ſay but ſhe was melancholy ; ſhe 
was ill for ſome Time, and I imputed it to her 
IIlneſs, and I know no other Cauſe. 

Mr. Cowper. Have you not often told People 
that your Miſtreſs was a melancholy Perſon, upon 
your Oath ? 

Walker. I have ſaid ſhe hath been ill. and chat 
made her melancholy. 

Mr. Cowper. I will aſk you this Queſtion, pray 
did you ever purchaſe any mx, more or leſs, 
within theſe twelve Months? 

Walker. Yes, Sir, I did ſo, and can tell what 
it was for. 

Mr. Cooper. By whoſe Order? 

alter. By my own Order. 

Mr. Cowper. Did you buy Poiſon but once, up- 
on your Oath ? 

alter. I believe I might buy twice. 

Mr. Cowper. Where ? 

Malter. Of Mr. Ludman. 

Mr. Cooper. Both Times there? 

Walker. Yes. | 

Mr. Cowper. Of him? 

Walker. No, of the young Man, 

Mr. Cowper. Did you ever buy any Poiſon at 
Luton? 

Walker. No. 

Mr. Cowper. Did you ever buy any by your 
Miſtreſs's Order, or of one Mrs. Cooke, upon 
pour Oath? 

Malter. No, I never did. 

Mr. Cowper. Pray at what Time was it that 
you bought this Poiſon you ſpeak of? 

Walker. I can't remember. 

Mr. Cooper. Pray recollect your ſelf. 

Walker. It was within this half Year, to be ſure. 
Mr. Cowper. What was the Name of the Poiſon 

you aſk'd for? 

Walter. I aſk'd for white n 

Mr. Cowper. She faith, I paſs'd by her Miſtreſs's 
Houle, and went directly ro Mr. Barefoo!'s ; pray 
did not you come to Mr. Barefool's after me? 


Mr. Cowper. When you came down and miſs'd 
your Miſtreſs, did you enquire after her all that 


Walker. Yes, Sir. 

Mr. Cooper. Pray did you give the Hi de Ac 
count before the Coroner, when this Matter was 
enquir'd into, that you have now done? 

Walker. Yes, I did, as near as ] can tell. 

Mr. Cowper. Did you give this Account in Sub. 
ſtance? 1 

Walker. Yes, I did. | 

Mr. Baron Hat/e//, Mr. 3 I ſuppoſe you 
don't mean in relation to the Poiſon. 

Mr. Cowper. My Lord, I mean in relation to jc 
much of the Evid-nce which ſhe now gives, and 
particularly reſpects me. For what End or Put 
poſe did you buy it? 

Malter. ] bought it to poiſon a Bas: 

Mr. Cowper. Why ſhould you poiſon the Dog? 

Walker. It was a Dog that uſed to haunt our 
Houſe that did us a great deal of Miſchief, but 
that did not do, ſo I bought it a fecond Time. 

Mr. Cowper. Who gave it to the Dog ? 
W *T was another Maid did give it the 

0g. 
Mr. Cowper. Why did you then ſwear it was 
given the Dog ? 


Walker. Sir, I ſaw 1 it e given. 
Mr. Cooper. Did your Miſtreſs know of it? 


Walker. Yes, ſhe did know of it afterwards. 

Mr. Cowper. How did you give it ? 

Walker. In warm Milk. 

Mr. Cowper. How did the Milk look ? 
; 5 It did not look diſcolour'd in the 
ea 

Mr. Baron Harl. You faid juſt now your Mi- 
ſtreſs was ill, and that made her melancholy ; 
what Illneſs was it ? 

Walker. My Lord, ſhe had a great Pain in her 
Head. 

Mr. Baron Hatſell. How long had ſhe been trou- 


bled with it? 
Waker. Ever ſince laſt May was twelve Months 


was the beginning of it. 

Mr. Fones. Did you ever find her in the leaſt 
inclined to do her ſelf a Miſchief ? 

Falter. No, I never did. 

Mr. Cowper. You bought Poiſon twice, did 
you giveall the Poiſon you bought to the Dog: 

Walker. Yes. | 

Mr. Cowper. The firſt and the laſt ? 

Walker. Yes, the whole. ; 

Mr. Cowper. How much did you buy? 

Walker. T am not certain how much I bought. 

Mr. Cowper. ray what Miſchief did 1t do the 
Dog ? 

Walker, I cannot tell, he may be alive till now 
for ought I know. 

Mr. Cowper. What Miſchief did the Dog do? 

Walker. A great deal, he threw down ſevera. 
Things and broke them. 

Mr. Jones. Did Mr Cawper, upon your Oath, 
hear Miſtreſs Stout give you Order to make his 
Fire and warm his Bed ? 

Walker. He knows beſt, whether he heard it or 
no 3 but he fat by her when ſhe ſpake it. 

Mr. Zones. Did ſhe fpeak of it ſo as he might 
hear ? 

Walker. Yes ſhe did, for he was nearer than I. 

Mr. Jones. And did not he contradict it? 

Walker. Not in the leaſt. 

Mr. Jones. Was it the old or young Woman, 
that gave you the Order? 

Malter. The young Woman. 
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Coco ber. Pray, did the Dog lap it, 

1 . 5 bis Throat, upon your Oath? 

aller. No, he lapt it, upon my Oath, 

Mr. Jones. Did Mr. Cowper fend for his Horſe 
from your Houſe the next Day ? 5 

Halter. I can't ſay that; I was not in the Way. 

Mr. Jones. Did he come to your Houle after- 

ards ? | 
halber. No, I am ſure he did not. 

Mr. Jones. Was the Horſe in your Stable when 
it was ſent for? 
Walker. Yes, Sir. 

Mr. Jones. And he did not come to your Houſe 
again, before he went out of Town ? 

Falter. No, Sir. - 

Mr. Jones. Do you know which Way he went 
out of Town? | 

I/alker. No. Sir. | 

Mr. Baron Hatſe!], Did Mr. Cowper uſe to lodge 
at your Houſe at the Aſſizes ? 

alter. No, my Lord, not ſince I came there; 
the Seſſions before, he did. 

Mr. Cowper. Where did you come to invite me 
to Dinner? 2 

Walker. At Mr. Barefoot's. 

Mr. Cowper. Then you knew I was to lodge 
there? . | 

Mr. Baron Hatſell. Who wrote the Letter on 
Friday, that Mr. Cowper would lodge there ? 

Walker. I know not who wrote it, his Wife 
ſent ĩt. | 
Mr. Jones. Did he tell you he would lodge there 
that Night before he went away ? | 

Walker. When he went from Dinner he ſaid ſo. 

Mr. Jones. Call James Berry. (who was ſworn.) 
Now, my Lord, we will give Evidence of the Man- 
ner, how ſhe was found. Mr. Berry, Do you remem- 
ber when Mrs. Stout was found by your Mill? 
Berry. No, indeed, I do not know juſt what 
Day it was. | 

Mr. Jones. When you found her, do you remem- 
ber, how, in what Manner ſhe was found ? 

Berry, Ves; I went out in the Morning to ſhoot 
a Fluſh of Water by fix a Clock, and I ſaw ſome- 
thing a floating in the Water, ſo I went out to 
ſee what it was, and J ſaw part of her Cloaths. 

Mr. Jones. Did you ſee her Face? 

Berry, No, not then. | 

Mr. Jones. Was her Face under Water, or 
above? 

Berry. No part of her Body was above Water, 
anly ſome part of her Cloaths. 

Mr. Jones. How many Foot deep might the 
Water be? | | 

Berry. Five Foot deep. 

Mr. Jones. And how much was ſhe under Wa- 
ter, do you conceive ? | 

Berry. She might be under Water about five or 
{ix Inches. 5 

Mr. Jones. Then her whole Body was not un- 
der Water, was it? Fold 

Berry. Yes. | 
Mr. Joncs. Was her Face under Water? 

Berry, Yes. | 
Mr. Baron Tlatſell. Did ſhe lie upon her Face, 
or her Back? = 

Berry, She lay upon her Side, | 
Mr. Zones, When ſhe was taken out, Were her 
Eyes open or ſhur? | 
berry, Her Eyes were open. 

Mr. Jones. Was ſhe ſwell'd with Water? 
Beriy, J did not perceive her ſwell'd: I was 
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or did amaz'd at it, and did not ſo much mind it as 1 


ſhould. | 

Mr. Jones. But you remember het Eyes were 
ſtaring open ? 

Berry. Yes. . 

Mr. Jones. Did you ſee any Marks or Bruiſes 
about her? | 

Berry. No. e 

Mr. Cowper. Did you ſee her Legs? 

Berry. No, I did not. SY 

Mr. Cowper. They were not above Water ? 

Berry. No. | 

Mr. Cowper. Could you ſee them under Water? 

Berry. ] did not fo much mind it. | 

Mr. Cowper. Did ſhe lie ſtraight or double; 
driven together by the Stream ? | 

Berry. I did not obſerve. 

Mr. Cowper. Did you not obſerve Weeds and 
Trumpery under her ? 

Berry. There was no Weeds at that Time 
thereabouts. 

Mr. Jones. Was the Water clear? 

Berry. No, it was thick Water. : 

Mr. Jones. Was there any Thing under her, in 
the Water, to prevent her ſinking? 

Berry. No, I do not know there was; ſhe lay 
on her right Side, and her right Arm was driven 
between the Stakes, which are within a Foot-of 
one another. | 

Mr. Jones. Did any Thing hinder her from 
ſinking ? 

Berry. Not that I ſaw. 

Mr. Jones. Did you help to take her out from 
the Stakes ? | 

Berry. No. | 

Mr. Jones. Call Jobn Venables. | 

Mr. Cowper. Mr. Berry, if I underſtand you 
right, you ſay her Right Arm was driven between 
the Stakes, and her Head between the Stakes; 
could you perceive her Right Arm, and where 
was her Left Arm ? 

Berry. Within a ſmall Matter upon the Water. 

Mr. Bar. Hatlſell. Did you ſee her Head and 
Arm between the Stakes ? 

Berry. Yes; her Arm by one Stake, and her 
Head by another. | 

Mr. Jones. Did the Arm hang down, or how? 
; Berry. I did not mind ſo much as I might have 

one. 


Then John Venables was ſworn. 


Mr. 7ones. Did you ſee Mrs. Stout, when ſhe was 
taken out of the Water, and as ſhe lay in it ? 

Venables. Yes. FOB 

Mr. Jones. Give an Account how you found 
her. h 
Venables. She was floating upon the Water. 

Mr. Jones. How? Was all her Body, or what 
Part in the Water ? | 

Venables. She lay upon her Right Side, and this 
Arm upon the Water, rather above the Water, 


her Ruffles were above the Water. 


Mr. Jones. Did you help to take her out? 

Venables. No, Sir. 

Mr. Jones. Were her Eyes open then? 

Venables. Her Eyes were open when I faw her, 
bur I did not ſee her when ſhe was taken out. 

Mr. Jones. Did any Thing hinder her from 
ſinking ? 

Venables. J ſaw nothing to hinder her if ſhe 
would have ſunk. | * 
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Mr. Jones. Call Leonard Dell, (who was ſworn.) 
Did you ſee this Mrs. Stout in the Water? 
Dell. Yes. | 
Mr. Jones. Pray tell us in what Poſture ſhe 
was found. | 
Dell. I ſaw her floating in the River; I ſaw her 
Face and her Cloaths. 
Mr. Jones. Were her Cloaths all above the 
Water? | | 
Dell. Her Stays and her Coat that ſhe had next 
1 
Mr. Jones. Were theſe plainly above the Water ? 
Dell. Some Part of them. | 
Mr. Jones. Did you ſee her Face, was that above 
the Water? 
Dell. No, Sir, it was between the Piles ; ſhe 


lay on her Right Side, and her Head was between 


the Stakes, and her Right Arm. 

Mr. Jones. Did you help to take her out of the 
Water ? | 

Dell. Yes. 52 

Mr. Jones. Did any Thing hinder her from 
ſinking ? | 

Dell. Neither Stakes nor any Thing there. 

Mr. Jones. Did her Arms or Neck ſtick to the 
Stakes? | | 

Dell. Not to my thinking. | 

Mr. Jones. Was the Water clear, or weedy ? 

Dell. It was very clear. | 

Mr. Jones. How many Foot deep was it? 

Dell. I know not, but it might be five Foot 

deep. 
Mr. Zones. Did you help to take her out of the 
Water? 

Dell. Yes, Sir, and we took her and carried her 
into the Meadow juſt by, and laid her on the 
Bank. . 

Mr. Jones. Did you obſerve her Face, Neck, 
or Arms, to be bruis'd ? 

Dell. I ſaw no Bruiſe at all. | 

Mr. Cowper. How did you know but her Right 
Arm did reach to the Ground, ſince you did not 
ſee it ? 

Dell. We could ſee her Arm lie in this Man- 
ner between the Piles, the Right Arm was down- 


wards, for ſhe lay on one Side. 


Jury-man. Did you ſee any Arm above in the 
Water ? 

Dell. No. 

Mr. Baron Halſell. You ſhould propoſe your 
Queſtions to the Court. 

Fury-man. My Lord, I defire to know where 
was her Left Arm. | 

Mr. Baron Hatſell. Where was her left Arm? 

Dell. Ican't tell how it did lie; Ididnotobſerveir. 

Mr. Baron Hatſell. When you took her out of 
the Water, did you obſerve her Body ſwell'd ? 

Dell. We carry'd her into the Meadow, and 
laid her on the Bank-ſide, and there ſhe lay about 
an Hour, and then was ordered to be carry'd in- 
to the Miller's. | | 
Mr. Baron Halſell. Did you obſerve that any 
Water was in her Body ? 

Dell. None at all that I could ſee; but there 
was ſome ſmall Matter of Froth came from her 
Mouth and Noſtrils. | 

Fury-man. My Lord, I deſire to know whether 
her Stays were lac'd ? | 

Dell. Yes, ſhe was laced. 

Mr. Cowper. If I take you right, you fay ſhe 
was ſtrait-laced ? 

Dell. Her Stays were laced, 


Mr. Cowper. And you ſay there was Froth and 
Foam came out of her Mouth and Noftrils ? 

Dell. Yes, Sir. . 

Mr. Jones. Pray, What Quantity? 

Dell. I could hold it all in the Palm of my 
Hand. | ” . 
Mr. Cowper. How was ſhe taken eut of the 


Water? 


Dell. My Lord, we ſtood upon the Bridge, 1 
and another Man, where ſhe lay, and he laid hold 
of her and took her out. | 

Mr. Jones. And did you not perceive ſhe was 
hung ? 5 

Dell. No, my Lord. 

Mr. Cowper. Pray, Where was ſhe laid when 
ſhe was taken out ? | 

Dell. In the Place call'd the Hoppers, juſt by. 
Nr. Cowper. How long did ſhe lie there? 

Dell. About an Hour. | 

Mr. Cowper. Did you ſtay there all that Time? 

Dell. Yes. | 

Mr. Cowper. And did the Froth continue to if- 
ſue from her Mouth and Noſtrils? 

Mr. Baron Hatſell. He told you, Mr. Cowper, 
he could hold it all on the Palm of his Hand. 

Mr. Jones. Call Fohn Nfe, (who was ſcworn.) Fobn 
Ulfe, Did you ſee Mrs, Stout when ſhe was taken 
out of the Water ? 

Ulfe. Yes. | 

Mr. Jones. Give an Account of the Condition 
ſhe was in. 

Uſfe. She lay on one Side; J help'd to take her 
Out. | 

Mr. Jones. Did ſhe hang or ſtick by any Thing? 


Ulfe. There was nothing at all to hold her up; 


ſhe lay between a Couple of Stakes, but the Stakes 
could not hold her up. | 

Mr. Jones. Did you ſee her after ſhe was tak 
Out? ; 

Ulfe. Yes. | 

Mr. Jones. Did any Water come out of her 

Ulfe. Nothing at all, only a little Froth came 

out of her Noſtrils. | 


Mr. Jones. Call Katharine Dew, (who was ſworn.) 


Did you ſee Mrs. Stout taken out of the River? 
Dew. Yes. | | | 
Mr. Jones. Did you ſee her in the River before? 
Dew. Ves, Sir. 

Mr. Jones. How did ſhe lie in the River? 
Dew. She lay Side-way with her Eyes open, and 
her Teeth clenched in her Head, with Water 
flowing a little from her Face, ſome Part of Her 
and her Petticoats were above Water. 
Nr. Jones. Did nothing hold her from finking ? 
Dew. Her Right Arm lay againſt the Stake. 
Mr. Jones. Did you ſee her after ſhe was taken 
out of the River ? | 
Dew. Yes, Sir, 
Mr. Jones. Was ſhe ſwell'd ? 
Dew. I did not perceive ſhe was ſwell'd at all, 
Mr. Jones. Did you handle her? 
Dew. No, I touch'd nothing but her Petticoat. 
Mr. Jones. Did you obſerve her Legs were in 
the Water? | | | 
Dew, No, I did not. 

Mr. Cowper. Did you ſee where her Right Arm 

was! 

Dew. J could not ſee her Right Arm, the Wa- 
ter flow'd over it. | 

Mr. Cowper. Did you ſee her after this Time? 

Dew. No Sir, I ſaw her taken out, but not 
afterward. | | 


Mr, Bar. 
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Mr Bar. Hatſel. Did you ſee her after ſhe lay 


on the Ground? 


Dew. Yes, my Lord. N 

Mr Bar. Hatſel. How was ſhe then? 

Dew. She purged at the Noſe and one of her 
Eves, I did nor take particular Notice after ſhe 
Las out, the Notice I took was when ſhe was 
in the Water. 

Mr Bar. Harſel. What did you ſee at her Eye? 

Dew. Froth, my Lord. | 

Mr Jones. Did you ſee her after ſhe was 
ſtripp'd naked ? 

Dew. No, my Lord- 


Mr Janes. Was it a ſettled Frothing, or a 


Purging? | 
Dew. A putging Froth. 
Mr Bar. Hurſel. Did any B odywipe it off? 


Deu. No, my Lord, Idid not ſee any Body do 


it. | | 
Mr Bar. Hutſel. Then there was no new Froth 
came ? 

Dew. No, my Lord, I ſaw her Froth at the 
Noſe and one of the Eyes, as ſoon as ſhe was ta- 
Len out, but I did not ſtay long. 

Mr Cooper. Was ſhe in her Stays ? 

Dew. Yes, Sir. 

Mr Cowper. Was ſhe not laced ? | 

Dew. Yes, ſhe was lac'd before and behind. 

Mr Jones. Call Thomas Dew. (Who was Sworn.) 
Did you ſee this Mrs Sur in the Water? Pray 
give my Lord and the Jury an Account what 
Poſture ſhe was in. : 5 

Dew. I ſaw her lying in the Water floating, 
above the Water I will not ſay, but the Water 
ran ſome ſmall Matter over her, her right Arm 
was within the Stake; and her left Arm without, 
ſhe lay juſt upon her Side, and I faw her when 
ſhe was firſt raken up, and her Shoes and Stock- 
ings were as clean as when they were put on, no 


for Murder. 


L - 44h 
* oe * 4 
4 - * a 
. * * 
4 * L 
* 


* 


+ 


201 

Mr Cowper. I think Sir, if T heard you right, you 
ſay, that this taking by the Arm and ſtirring her, 
was betore ſhe was taken out of the Water, then T 
would know, after ſhe was ſtirred was ſhe let go 
again, was you by at the taking of her up? 

Blackno. No, I was not. | | 

Mr Bar. Ha:ſel. He told you ſhe was floating 
when he {aw her, and that nothing hindered her 
from ſinking. | | 

Then William Edmunds and William Page 
were Sworn. 

Mr Jones. Edmunds did you ſee Mt 
when ſhe was in the Water? INI 
Edmunds. Yes, Sir. | | | 

Mr Jones. Give an Account what poſture ſhe 
was in? | | 

Edmunds. She lay againſt the Stake, her Head 
lay againſt the Stake in the River, we were com- 
ing up in a Barge, and called to a Miller to draw 


the Water, but he ſaid he could not, for then ſhe 


would ſwim through, and then we came on, and 
ſee her lye in the Water | | 

Mr Jones. Did any thing hinder her from ſinking? 

Edmunds. Not that I ſee. 

Mr Fones. Did no part of her Legs or Arms 
ſtick 2 Did you ſee her taken out ? | 
Edmunds. No I did not, I was gone, I did not 
know whether they would take her out or no. 

Mr Jones. Page, did you ſee Mrs Stat upon 
the Water ? e 

Page. Yes, Sir. 

Mr Jones. Tell us how the lay. 

Page. She lay floating on the Water on her right 
Side, with her Head between the Stakes. 

Mr Jones. Did her Arms or Cloaths, or any 
Thing ſtick ? | 

Page. Not that I ſaw. = 

Mr Jones. Did any Thing hinder her from 


Mud nor Dirt upon them, and I ſaw her Shoes ſinking ? 


and her Stockings, as high as her knee almoſt, 
but I ſaw no Dirt. | 


Mr Jones. Do you believe ſhe had been ſunk 
to the Bottom ? N 

Deu. She did not look as it ſhe had, nor I fe 
no Water come from her. 

Mr Jones. Did you obſerve that ſhe was ſwel- 
led ar all? 5 

Dew. No, nor ſwell'd that J perceive a bit, 
there was a little Froth that came out of her 
Noſe, and about her (I can't ſay from her Eye) 
in that it was a ſmall Quantity. 

Mr Jones. Call Mr Edward Blackno. (0 
was Sworn.) Did you ſee Mrs. Stour, when ſhe 
lay in the Water? 

Blackno. Ves, I did ſee herlye in the Water float- 
ing;I was ſo near, that I ſaw the Miller's Man lift 
her up by one of her Arms out of the Water. 

Mr Jones. Was the Arm bent or ſtreight? 

Blackno. It hung in this Manner (ſhewing the 
Court how with his own Arm.) 

Mr Bar. Hatſel. The other Witneſſes ſaid, ſhe 
lay on her right Side. 


Page. I ſaw nothing. 

Mr Cowper. Did you ſee her Legs or Knees > 

Page No I could not, they were hot out of 
the Water. 

Mr Jones. Swear Mrs AnU!ſe (Which was done) 
Did you ſee Mrs Stout in the Water? | 

Uiſe. Yes, I help'd to pull her out, ſhe layon one 
Side in the Water floating, and the Water came 
over her Face. | 

Mr Jones. Did ſhe ſtick by any Thing ? 

Ulſe. One of her Arms was about the Poſt. 

Mr Jones. How ? | 

Ulſe. It got through the Grate, 

Mr Jones. But it did not hang. 

Ulſe. No. | 

Mr Jones. Did you take her out ? 

Ulſe. Yes, Sir. 3 

Mr Jones. Did you mind her Cloaths? 

Ulſe. Yes I turn'd up her Petticoat in the Water. 

Mr Jones. Had ſhe Gloves on? 

Ulſe. No, Sir. i 

Mr Jones. How were her Shoes and Stockings ? 

Ulſe. They were not muddy, her Stockings 


Blackno. Yes, ſhe lay, on her right Side, and her were rowld down, ſhe had no Garters on. 


Arm in this Manner. 


Mr Couper. You ſay, one Arm lay through the 


MrBar. Hatſel.Did you obſerve her to be ſwell'd? Grate, where lay the other? 
Ulſe. The other was down in the Water. 


William Hou was Sworn. | 
Mr Jones. Did you ſee Mrs Stout in the Wa- 
ter? | | 


D d 


Blackno. J did not ſee her taken out. 
Mr Bar. Hatſel. Did you obſerve any thing 


to hinder her from Sinking? 


ter 


Blackno. No, I did not, nothing but the wa- 
V ol. V. - 


How, 
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How. Yes, Sir, I fee her lye upon the Water, 
ſhe lay afloat, ſhe might lye three or four Inches 
deep in the Water. 

Mr Jones. Did any of her Cloaths lye above 


the Water? | 
Hv. Some part of her Coats lay above the 


Water. | 
Mr Joxes. Did any Thing hinder her from 
ſinking ? | 
How. I ſaw nothing, I ſaw them take her out, 
and did not perceive the hung any Way, ſhe lay 
with one Arm, and her Head in the Grate, but 


J did not perceive ſhe hung. 
John Meager was Sworn. 


Mr Jones. Well, do you give an Account of 
what you know of Mrs Stout being in the Water? 
Meager. J fee Mrs Sarah Stout floating in the 
Water, her right Arm in the Grate, and her left 
Arm with the Stream. 
Mr Jones. Did ſhe hang or ſtick by any Thing? 
Meager. No, neither hang nor ſtick, ſne floated. 
Mr Cowper. Did you ſee ſome Body go through 
the Blue-coat Building about eleven a-Clock ? 
Meager. No, Sir, I was in Bed before Nine. 
Mr Jones. Now, my Lord, we will give an Ac- 


count how ſhe was when ſhe was ſtript, and they, 


came to view the Body. Call John Dimſdale ju- 
nior. ho was Sworn.) 
Dimſdale. My Lord, J was ſent for at Night 
on Tueſday the laft Aſſizes 
Mr Cowper. My Lord, if your Lordſhip pleaſes, 
T have ſome Phyſicians of Note and Eminency that 
are come down from London, I deſire they may be 
call'd into Court to hear what theſe Surgeons ſay. 
Mr Bar. Hatſel. Ay, by all means. 

Mr Cowper. My Lord, there is Dr Shaze, Dr 
Garth, Dr Morley, Dr Gilſtrop, Dr Harrice, Dr 
Wolaſton, Dr Crell, Mr William Cowper , Mr Bartlett, 


and Mr Camliz. 
Mo reſpectively appear'd in Court. 


Mr Jones. Give an Account how you found 
Mrs Stour. 


Mr Bar. Hut ſel. You are a Phyſician, I ſuppoſe, 


Sir? 

Dimſdale. A Surgeon, My Lord. When I was 
ſent for to Mrs Stout's, I was ſent for two or three 
Times before I would go ; for I was unwilling 
afterI heard Mrs Stout was drown'd; for I thought 
' with my ſelf, what need could there be of me when 
the Perſon was dead; but ſhe ſtill ſent; and then 
I went with Mr Camlin, and found a little Swel- 
ling on the Side of her Neck, and ſhe was black 
on both Sides, and more particularly on the left 
Side, and between her Breaſts up towards the 
_ Collar-bone, that was all I ſaw at that time, on- 
ly a little Mark upon one of her Arms, and I 
think upon her left Arm. | 

Mr Jones. How were her Ears ? | 

Dimſdale. There was a Settling of Blood on both 
Sides the Neck, that was all I ſaw at that Time. 

Mr Jones. How do you think ſhe came by it? 

Dimſdale. Truly I only gave an Account juſt 
as I ſaynowto the Gentlemen at that Time, I ſaw 
no more of it at that Time, but about ſix Weeks 
after the Body was opened by Dr Philips — 


Mr Couper. My Lord, he is going to another 


Piece of Evidence, and I would ask him 
Mr Jones. Let us have done firſt ; how was 
her Ears? | 


Dimſdale. There was a blackneſs on both Ears. 
a Settling of Blood. ; 
Mr Jones. Call Sarah Kimpſor. 

Mr Bar. Hatſel. Mr Cowper, now you may x; 
him any Thing, they have done with him. 

Mr Cowper: I would ask him whether he was 
not employed to view theſe particular Spots lie 


mentions at the Coroner's Inqueſt ? 


Dimſdale. T was deſired to look upon the Face 
and Arms, and Breaſt, becauſe they ſaid there 
was a Settling of Blood there. | 

Mr Cowper. When you return'd to the Coros 
ner's Inqueſt, What did you certify as your Opi- 
nion ? . 

Dimſdale. I did certify there was a Settling of 
Blood, but how it came I could not tell. 

Mr Coroper. I ask you, Sir, Did not you ſay it 
was no more than a common Stagnation uſual in 
dead Bodies ? | | 

Dimſdale. J do not remember a Word of it. 

Mr Cowper. Sir, I would ask you; You ſay the 
Spot was about the Collar-bone ; was it above 
or below ? | 

Dimſdale. From the Collar-bone downwards. 

Mr Cowper. Had ſhe any Circle about her Neck? 

Dimſaale. No ; not upon my Oath. | 

Mr Jones. Swear Sarah Kimmſon. Did you ob- 
ſerve this Mrs Sarah Stout, when ſhe was ſtrip'd 


how her Body was ? 


Kimpſon. Yes. 

Mr Jones. Pray give an Account of it. 

Kimpſon. She had a great Settlement of Blood 
behind her Ear, as much as my Hand will cover 
and more : and ſhe had a Settlement of Blood 
under her Collar-bone. | 

Mr Jones. Did you ſee nothing about her Neck? 

Kimpſon. Nothing round her Neck; on the Side 
of her Neck there was a Mark. | 

Mr Jones. Was there any other Part bruiſed 2 
Kimpſon. Only her left Wriſt, and her Body 
was very flat and lank. | 
Mr Couper. Pray, What Day was it that you 
ſaw her ? | 

Kimpſon. It was the Day ſhe was found. 

Mr Cowper. Was ſhe not laced ? | 

Kimpſon. She was laced. 

Mr Cowper. Did you help to ſtir her? 

Kimpſon. Yes, Sir. 

Mr Jones. Did her Body ſeem to be ſwell'd, or 
was there any Water come from her ? = 

Kimpſon, I did not obſerve the leaſt Drop of 
Water that appeared any Way. Pe” 
: _ Jones. Do you know what did Purge from 

er? | 

Kimpſon. Nothing that IT ſaw. 

Mr Jones. Had not you a Child drowned 
there lately ? | 

Kimpſon. Yes, about ten Weeks ago. 

Mr Jones. And you found her? 

Kimpſon. She was drowned at Night, and we 
found her next Morning. . 

Mr Jones. Where did you find her, at the 'I'op 
or at the Bottom of the Water ? 

Kimpſon. At the Bottom. 

Mr. Jones. How was ſhe? 
Kimpſon. She was ſwell'd as * as ſhe could 


hold. 


Mr. Jones. Were her Eyes ſhut or open? 
Kimpſon. Her Eyes were ſhut, and the Child 

was laced as tight as the Coat could be. 
Mr Jones. Was the Child opened? 


Kimp- 
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| 1 And what was in the Body of the 
Child? 
a Twas very full of Water. 
Mr Jones. Call Sarah Peppercorn. 3 
Mr Cowper. You ſay you view'd the Child; 
Had it any Settlement of Blood ? 
Kimtſon. I ſaw none. 
Mr Couper. And you view'd the Body ? 
Kimpſon. Yes. 
Then Sarah Peppercorn was Sworn. 


Mr Jones. Did you ſee the Body of Mrs Sarah 
Hout, after it was ſtript and laid out? 

Peppercorn. I did, Sir. 5: b | 

Mr Fones. In what Condition did you find her? 

Peppercorn. I did not ſee her till ſhe was brought 
home to her Mother's, and there was a Rumour 
in the Town that ſhe was with Child, and TI 
was ſent for to give an Account whether ſhe was 
or not, and I found ſhe was not ; and I help'd 
to pull off her Cloaths, and ſhe was very clear as 
any I ever knew, only had a black Place on the 


Side of her Head, and in another Place about 


her Ear; but how it came I know not. 

Mr Fones. Did you obſerve how her Body was ? 

Peppercorn. Her body was very well as any Wo- 
man's could be. | 

Mr Jones. Did you obſerve any Water, or any 
ſuch thing from her? . 

Peppercorn No. 

Mr Fones. Was there any Purging at her Mouth 
or Noſtrils? 

Peppercorn. Alittle Frothas any Body might have. 

Mr Cowper. At what Hour did you ſee her? 

Peppercorn. I believe it might be Nine or Ten 
a-Clock: | 

Mr Baron Hatſel. In the Morning? 

Peppercorn. Yes, Sir; but I can't give a juſt 
Account of the Time. : 

Mr Baron Hatſel. What was you ſent to for? 

Peppercorn. To know if ſhe was with Child; 
for it was reported ſhe had drowned her ſelf be- 


cauſe ſhe was with Child, and ſo her Mother de- 


fired me to come to give an Account that it was 
not ſo, and I found that it was not ſo. 
Mr Baron Hatſel. You are a Midwite, are you 


not ? 
Peppercorn. Yes, my Lord. 


Thea Elizabeth Huſler was Sworn. 


Mr Fones. Had you the view of the Body of 
Mrs Sarah Stout the Day you heard ſhe was 
drowned ? | | 

Huſler. She was not drowned, my Lord; I went 
thither and helped to pull off her Cloaths. 

Mr Tones. In what Condition was her Body? 

Huſfler. Her Body was very lank and thin, and 


no Water appeared to be in it. 


Mr Fones. Was there any Water about her 
Mouth and Noſe ? | 

Huſler. Not when I ſaw her. 

Mr Jones. Did you mind her about her Neck 
and Head? 

Huſler. Yes, Yes, there was a Settling of Blood 
at the Top of the Collar-bone, juſt here, and 
there was a Settling of Blood upon both her Ears, 
molt about her left Ear. | 

Mr Jones. Swear Ann Pilkington, (which was done) 
Did you ſee the Body of Mrs Stout, after ſhe 
was drowned ? | 
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Pilkington. Yes, Sir. 5 

Mr Jones. Pray, in what Condition was ſhe 
when ſhe was ſtript? 
Pilkington. I was in the Houſe when ſhe was 
brought in dead; and old Mrs Stout deſired me to 
help to lay her out, and taking a View of her, I 
did not at all perceive her Body to be ſwelled. 

Mr Jones. Was there any Water came out up- 
on the moving of it? | 

Pilkington. No, I did not perceive any ; and by 
a further View, I ſaw a Redneſs on the left Side 
of her Head, and her Ear was black, and there 
was a little Mark upon her Breaſt on the left Side: 

Mr Fones. What Colour was it of? 

Pilkington. It ſeem d reddiſh and blackiſh : As 
to Colour it was like a Settling of Blood: I can't 
tell how to make it out very well. * 

Mr Cowper. Had ſhe any Circle round about 
her Neck ? | | | 

Pilkington. No, not that I ſee. 

Mr Cowper. Pray, Did not you make ſome De- 
poſition to that Purpoſe, that you know of? 

Pilkington. Sir, I never did, and dare not do 
it. | 

Mr Cowper. It was read againſt me in the King's 
Bench, and I will prove it; was not Mr Mead with 
you at the Time of yout Examination ? 

Pilkington. Yes. | 
| Mr Couper. Did not he put in ſome Words, 
and what were they? 

Pilkington Not that I know of. 

Mr Cowper, But you never ſwore ſo, upon your 
Oath ? | 

Pilkington. No, I don't believe I did ; if I did; 
it was ignorantly. | 

Mr Fones. Here is her Examinatioh, it is croſs 
her Neck. 

Mr Cowper. Was Mr Young of Hertford, the Con- 
ſtable, preſent, when you were examined? 

Pilkington. Yes, he was ſo. The next Day 
Mrs Stout ſent for me again to put on her Daugh- 
ter's Shrowd, and I was one. that helped to draw 
the Sheet away, and there was not one Drop of 
Water come from her; and I laid a Cloth under 
her Chin, when J help'd her into the Coffin, but 
T did not ſee the leaſt Moiſture come from her. 

Mr Couper. What Day was it, that you put her 
into the Coffin ? | 

Pilkington. The next day after ſhe was dead. 

Mr Cowper. Do you know nothing of her being 
convey'd into the Barn ? 

Pilkington. J happen'd to be in the Barn, Mrs 
Stout defired me to go with her, and ſhe was 
brought up in an indecent Manner, and I put a 
Sheet about her. I was in Mrs Kout's Houſe be- 
fore her Daughter was brought thither. 

Mr Jones. Call Doctor Coat ſuorth, Doctor Nai- 
ler, Doctor Woodhouſe, Doctor Bide. 


Myr Coatſworth was Sworn. 
Mr Jones. Pray Doctor, had you a View of 


the Body of Mrs Stout? 


Coat ſworth. Yes, I had Sir: I ama Surgeon. | 

Mr Jones. Pray give an Account of it, and what 
your Opinion was how the came by her Death, 

Cat ſuorth. My Lord, in April laſt I was ſent 
for by Dr Philips, to come to Hertford to ſee the 
Body of Mrs Stout opened, who had been fix Weeks 


buried, and he told me, That there was a Suſpi- 


cion ſhe was murthered, and that her Relations 


were Willing to have her taken up and opened. 
n Dd: came 
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came down, I think on the 27th of April, and lay 
at Mrs Srout's Houſe that Night, and by her Diſ- 
courſe, I underſtood ſhe wanted to be ſatisfied, 
whether her Daughter was with Child. I told her 
it was my Opinion we ſhould find the Parts con- 
tained in the Abdomen ſo rotten, that it would be 
impoſſible to diſcover the Uterus from the other 
Parts ; however, if ſhe would have her opened, I 
could not diſcover whether ſhe was with Child, 
unleſs the Infant was become Bony. Her Face 
and Neck, to her Shoulders, appeared black and 
ſo much corrupted, that we were unwilling to 
proceed any further : But, however, her Mother 
would have it done, and ſo we did open her; and 
as ſoon as ſhe was opened, we perceived the Sto- 
mach and Guts were as full of Wind as if they 
had been blown with a pair of Bellows ; we put 

her Guts aſide, and came to the Urerus, and Do- 
&or Philips ſhewed it us in his Hand, and after- 
wards cut it out and laid it on the Table, and 
opened it, and we ſaw into the Cavity of it, and 


if there had been any Thing there as minute as a 


Hair, we might have ſeen it, but it was perfectly 


free and empty; and after That, we put the Inte- 


ſtines into their Places; and we bid him open the 
Stomach, and it was opened with an Inciſion- 
Knife, and it ſunk flat, and let out Wind, but 
no Water; afterwards we opened the Breaſt and 
Lobes of the Lungs, and there was no Water: 
Then we look'd on each Side, and took up the 
Lobes of the Lungs too, to ſee if there was no 
Water in the Diaphragm, and there was none, 
but all dry. Then I remember I faid this Wo- 
man could not be drowned, for if ſhe had taken 


in Water, the Water mult have rotted all the 


Guts: That was the Conſtruction I made of it 
then ; but for any Marks about her Head and 
Neck, it was impoſſible for us to diſcover it, be- 
cauſe they were ſo rotten. 

Mr Cowper. You ſay, this Inſpection was made 
about ſix Weeks after ſhe was dead? 

Coatſworth. It was made on the 28th of April. 

Mr Cowper. She was drowned on the 13th of 
March. ; 


Mr Fones. Did you make an Inciſion into thoſe 
Parts of the Neck and Head. 
| Cratſworth. No: I told Mrs Stout and her Son, 

If you imagine the Skull to be injur'd, I will open 
the Head, for if the Scalp be never fo rotten, yet 
if the Skull has ſuffered any Impreſſion I ſhall diſ- 
cover it; they ſaid, They did not ſuſpect a bro- 
ken Skull in the Caſe, and ſo we did not examine 
Ic · | 
Mr Fores. But all her other Parts were ſound ? 
Coatſworth. Yes, ſound to a Miracle; for I did 
not imagine we could find them fo. 

Mr Fones. Call John Dimſdale? 

Mr Couper. My Lord I would know, and I de- 
fire to be heard to this Point: I think where the 
Coroner's Inqueſt have view'd the Body, and the 
Relations have been heard, and the Body buried, 
that it is not to be ſtir'd afterwards for any pri- 
vate Inſpection of Parties, that intend to make 
themſelves Proſecutors ; but if it is to be taken 
up, it is to be done by ſome legal Authority; 
for if it ſhould be otherwiſe, any Gentleman may 
be eaſily trepan'd : For inſtance, if they ſhould 
have thought fit, after the Coroner's View, to 
have broken the Skull into a hundred Pieces, 
This was a private View altogether among 
themſelves. Certainly, if they intended to have 


proſecuted me, or any other Gentleman upon 
this Evidence, they ought to have given us no- 


tice, that we might have had ſome Surgeons a- 


mong them, to ſuperintend their Proceedings, 
My Lord, with Submiſſion, this ought not to be 
given in Evidence. . : 

Mr Baron Hatſel. Mr Cowper, I think you are 
not in earneſt ; there is no Colour for this Obje- 
ction: If they did take up the Body without no- 
tice, Why ſhould not that be Evidence ? unleſs 
you think they had a deſign to forſwear them- 
ſelves. 

Mr Couper. Had you a Melins Inquirendum, or 
any lawful Warrant for making this Inſpect ion? 

Coatſworth. No, there was not? 

Mr Baron Hatſel. Suppoſe they did an ill Thing 
in taking up the Body without ſome order, tho' 
I don't know any more ill in taking up that Body 
than any other; but, however, Is that any Rea- 
ſon why we ſhould not hear this Evidence? 

Coat ſworth. Mr Camblin, Sir William Cowper's 
Surgeon was there by. | 

Mr Fones. Call Mr Dimſdale Senior, (who was 
Sworn.) Had you a View of the Body after it was 
taken up ? | | 

Dimſdale. Yes. | | 

Mr Fones. Pray give your Opinion of it? 

Dimſdale. On the 28th of April, as I remember, 
I was ſent for down by Mrs Stour to view the . 
Body of her Daughter. Her Daughter was juſt 
taken out of the Ground, but not opened ; they 
had juſt touch d the Body, but not opened the 
Skin when I came there 

Mr Baron Hatſel. Are you a Surgeon ? 

Dimſdale. Yes, my Lord. Finding her Head fo 
much mortified, down to her Neck, we thought 
all the Parts were ſeized, and had a Conſultation, 
Whether we ſhould open her or not; but Mrs Stout 
was very much enraged, becauſe a great Scandal 
had been raiſed, That her Daughter was with 
Child; and ſhe ſaid, She would have her opened 
to clear her Reputation : With that we opened 
her, and found her Body as ſound as any Fleſh 


could be; no manner of Putrifaction in her Lungs 


or any other Part, but ſhe was very full of Wind. 
We ſearch'd the Stomach and the Thorax, and 
found not one Drop of Water about it: I was 
more curious than the reſt, and turn'd away her 
Legs, to ſee if the Coffin was ſoil'd, and the Cot- 
fin and Shrowd were not wet. Her Uterus was 


taken out, and I ſaw no manner of Sign of Con- 


ception. After this we had a Conſultation to 
conſider, Whether ſhe was drowned or not 
drowned ; and we were all of Opinion, That ſhe 
was not drowned; only Mr Cæmblin defired he 
might be excuſed from giving his Opinion, Whe- 
ther ſhe was drowned or not; but all the reſt of 
us did give our Opinions, That ſhe was not 
drowned. 

Mr Jones. Give your Reaſons, why you be- 
liev'd ſhe was not drowned ? | 

Dimſdale. My Reaſon was this : Becauſe we 
found no Water in her; her Inteſtines were not 
putrified ; for if there had been Water in her, 
that would have cauſed a Fermentation, and that 
would have rotted the Lungs and Guts. 

Mr Baron Hatſel Could you tell, ſo many 
Weeks after, whether ſhe was drowned or no ? 

Dimſdale. Yes, my Lord, for this Reaſon : For 
if ſhe had been drowned, there had been ſome 


Sign of Water; and if there had been a Pine: of 
| * 
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Water, it would have rotted her Lights and her 
Guts ; and that is done in a Week's Time by 
Fermentation. | | 

Mr Cowper. Sir, I deſi re to know, Whether ac- 
cording to Reaſon and your Skill, after fix Weeks 
Time, it's poſſible, there ſhould be Water in the 
Thorax? | 

Dimſdale. I do believe there may be ſome; for 
it can't come out after the Body is dead, but by 
putrifaction; and there was no Putrifaction, 
but it was firm and ſound. | 
Mr Baron Hutſel. What Parts would have been 
Putrified by the Water ? 

Dimſdale. The Lungs and Bowels. 

Mr Baron Hatſcl. And they were firm? 

Dimſdale. They were: And if there had been 
Water, they would have been Putrified. 

Mr Fones. Call Fohn Dimſdale Junior. 

Furman. Was her Navel ſtarted ? 

Dimſdale ſen. No: I never ſaw ſuch a Body 
in my Lite. | 

Mr Cruper. Did you ever ſee a Body that was 
drowned, opened fix Weeks after ? 

Dimſdale ten. No, never. If a Body be drown- 
ed a Fortnight, the Bowels will be ſo rotten, there 


will be no coming near it ; and I took particular 


Notice, and I did not ſee one Drop of Water. 
Mr Baron Hatſel. Was the Coffin cloſe ? 
Dimſdale ſen. Yes; it was cloſe and dry as any 

Board whatſoever ; and all the Parts ſound, but 

the Head and Neck, and left Arm. 0 

Mr Fones. What do you think could be th 

Reaſon of that? "+ 

' Dimſaale ſen. The left Arm was rottener than 
the other, the Neck was rotten before. | 

Mr Jones. What did you take to be the Cauſe 

of it ? | 

Dimſdale. ſen. 1 can't judge of that. 


Call John Dimſdale Funior, who was Sworn, 


Dimſdale. Jun. My Lord, the Body was opened 
before I came to ſee it, and they were drawing 
up an Afﬀidavit, that there was no Water in the 
Body, and they defired me to ſign it; but I de- 
fired firſt to look into the Body, and I did look 
into it, and turn'd the Inteſtines aſide, and there 
was no Water in it; but the Head from the 


Neck was very much Putrified. | 


Mr Jones. Do you believe ſhe was drowned ? 

Dimſdale Jun. No, I believe not. 

Mr Jones Did you open the Child that was 
drowned? What Difference was there between 
the Body of that Child and this? 

Dimſdale. Jan. The Child was extreamly ſwell'd 
in the Belly and Stomach, and had abundance 
of Water in it. | 

Mr Jones. Was the Child lac'd that you opened? 

Dimſdale Jun. It was laid upon the Table be- 
fore I came. | | 

Mr Cowper. How long was it before the Child 


was opened? 
Dimſdale Jun. It was drowned in the After- 


| noon, and opened the next Morning. 


Mr Cowper. You ſaid, Sir, you was ask'd to 
ſign the Affidavit before you ſaw the Body, and 


you were honeſt, and would ſee the Body firſt, 


pray who ask'd you ? 

Dimſdale Jun. All of them did. 

Mr Couper. Who in particular, if you pleaſe 
name them ? 


Dimſdale Jun. Mr Coatſworth, Mr Philips, Me 
Camlin, Oc. they asked me to fer my Hand to it, 
becauſe they thought I had ſeen it before. 


Then Dr. Dimſdale was Sworn, 


Mr Tones. Mr Robert Dimſdale was you at the 
opening of this Body ? | | 

Dr Dimſdale. I came after it was opened, my 
Brother and I came together. 

Mr Fones. What Profeſſion are you of, a Phy- 
ſician ? 

Dr Dimſdale. Yes: when the Body was taken up, 
they deſired us to be there, to inſpect the Body, 
but before we came it happened they had opened 
the Body, and were ſetting their Hands to a Paper, 


a Sort of Affidavit, and when I came in, they would 
have had us ſet our Hands, but we would not, till 


we had look d upon the Body, and went and laid 
it open agaln, and we did not find the leaſt Drop 
of Water neither in the Thorax nor Abdomen. 

Mr Cowper. Is it poſſible there ſhould be Wa- 
ter in the Thorax, according to your Skill? 

Dr Dimſdale. Yes, we did think there would 
have been, if ſhe had been drown'd. | 

Mr Bar. Hatſel. Could you expect to find it, ſo 
long as ſix Weeks after ? 

Dr Dimſdale. We ſhould have expected that or 
a Putrifaction, but we found no Putrifaction, 
neither in the Bowels nor Inteſtines, but only 


upon her Head and Shoulders, and one Arm. 


Mr Cowper. Pray by what Paſſage does the 
Water go into the Thorax ? | 

Dr Dimſdale. Twill be very difficult for me to 
deſcribe the Manner here; but we ſhould have 
found ſome in the Stomach and Inteſtines. 

Mr Cowper, Pray, Sir, How ſhould it go into 
the Thorax ? 

Dr Dim/dale. By the Lymphaduf, if carried by 
any Means. 

Mr Cowper, When the Party is dead, Can any 
Water paſs into any Part of the Body ? 

Dr Dimſdale. We opened the Abdomen of the 
Child that was drowned, and found in the ſeve- 


ral Cavities abundance of Water. 


Mr Jones. When a Perſon is dead, Can they 
receive any Water after ? 

Dr Dimſdale. No; for all the Parts are clos'd 
and contracted. 

Mr Couper. Pray, If a dead Body be put into 
the Water, Will not the Water come into the 
Wind-pipe ? | 

Dr Dimſdale. I queſtion whether it will or no. 

Mr Jones. Was her Mouth ſhut ? 

Dr Dimſdale. She was putrified about the Head 
and Shoulders, and one Arm that I ſaw was pu- 
trified ; it was the left Arm, as I take it. 


Mr ones. What is your Opinion, as to her 


Death ? | 

Dr Dimſdale. I believe, if ſhe had been drown 
ed, there would have been a Putrifa&ion of the 
Abdomen firſt ; and it was her extream Parts, her 
Arm, her Head, and her Breaſt, that was Putri- 
fied, but her Bowels ſeem'd firm and ſound. 

Mr Jones. Then you don't think her Death 
was by drowning ? | 

Dr Dimſdale. No. 

Mr Cowper. Pray, Did not you give ſome Cer- 

tificate or Paper, declaring the Death of this 
Gentle woman, before you ſaw the Body at all 


Dr Dimſdale. No, 1 did not. web 
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Mr Cuper. Sir, I would ask you, Was not you 
angry that Mr Camliu would not join with you 
in Opinion? | | 

Dr Dimſdale. No, 

Mr Cowper. Did not you tell him, that you 


were a graduate Phyſician, and was angry he 
would not join with you ? 

Dr Dimſdale. Suppoſe I did. 

Mr Baron Hatſel. But did you fo or no? 

Dr Dimſdale. Yes, my Lord, we had ſome 
Words about it. 

Mr Fones. Swear Dr Coatſworth (which was done.) 
Now, my Lord, we call theſe Gentlemen that 
are Doctors of Skill, to know their Opinions of 
them that are found floating, without Water in 
them, how they came by their Death. 

Dr Coat ſworth. I have not ſeen many drowned 
Bodies to make Obſervation upon, bur it 1s my 
Opinion, That every Body that is drowned, is 
ſuffocated by Water paſſing down the Wind-pipe 
intothe Lungsupon Reſpiration; and at the ſame 


Time, the Water preſſing upon the Gullet, there 


will be a neceſſity of ſwallowing a great Part of 
it into the Stomach: J have been in danger of be- 
ing drowned my ſelf, and I was forced to ſwal- 
low a great Quantity of Water. If a Perſon was 
drowned and taken out immediately, as ſoon as 
the Suffocation was effected, I ſhould not won- 
der if there were bur little Water in the Stomach 
and Guts; bur if it lay in the Water ſeveral 
Hours, it muſt be very ſtrange if the Belly 
ſhould not be full of Water; but I will not ſay, 
it is impoſſible it ſhould be other wiſe. 

Mr Cooper. I deſire to know, Whether this 
Gentleman attempted to drown himſelf, or was 
in danger of being drowned by Accident. 

Dr Coatſuorth. It was by Accident: I was 
paſſing up the Ship Side, and took hold of a 
looſe Rope inſtead of the Entring-Rope, which 
failing me, I fell into the Water. 

Mr Cuper. But you ſtruggled to fave your ſelf 
from drowning ? EET 

Dr. Coarſworth. I did fo : J have ſeen ſeveral 
Perſons that have been drowned, and they have 
lain ſeveral Days, until by Fermentarion they 
have been rais'd ; but I never made my Obſerva- 
tions of any Perſons that have been drowned a- 
bove ſix Hours. | | 

Mr Jones. Did you ever hear of any Perſons 
that, as ſoon as they were drowned, had ſwam 
above Water. 

Dr Coatſworth. J have not known ſuch a Caſe. 

Mr Cowper. Did you ever know, Sir, a Body 
that was otherwiſe killed, to float upon the Water ? 

Dr Coarſworth. I never made any Obſervation 
of That. 

Mr Baron Hatſel. Dr Browne has a learned Diſ- 
courſe, in his Vulgar Errors, upon this Subject, 
concerning the floating of dead Bodies; I don't 
underſtand it my ſelf, but he hath a whole Chap- 


ter about it. 6 | 
Then Dr Nailor was Sworn. 


Mr Jones. We ask you the ſame Queſtion that 
Doctor Coarſworth was asked, What is your Opi- 
nion of dead Bodies? It a Body be drowned, 
will it have Water in it or no ? | 

Dr Nailor. My Lord, Iam of Opinion, That it 
will have a Quantity if it be drowned; but if there 
be no Water in the Body, I believe that the Per- 
ſon was dead before it was put into the Water. 


— 


Mr Cowper. I would ask the Doctor one Que 
ſtion, my Lord, Whether he was not a con- 
ſtant Voter againſt the Intereſt of our Family 
in this Corporation? | 

Dr Nailor. I never did come to give a Vote 
bur Sir William Cowper, or his Son, oppos'd me, 
and ſaid, I had no right to Vote. 

Mr Cowper IJ would have ask'd the ſame Que- 


ſtion of the Dimſdales, if J had remembred it; 


they are of another Party, as this Gentleman is. 
Mr Baron Hatſel. It is not all material, as 


they are Witneſſes. 
Then call Doctor Babington, (who was Sworn.) 


Mr Jones. Pray, What is your Opinion of this 
Matter? | | | | 

Mr Babington. Tam of Opinion that all Bodies 
that go into the Water alive, and are drowned, 
have Water in them, and fink as ſoon as they are 
drowned, and don't riſe ſo ſoon as this Gentle. 


Woman did. 


Mr Cowper. Pray, what is your Profeſſion, Sir? 
Mr Babington. I am a Surgeon. | 

Mr Cowper. Becauſe Mr Jones called you Doctor. 
Mr Baron Hatſel. Did you ever ſee any drown- 


ed Bodies ? 


Mr Babington. Yes, my Lord, once Thad a Gen- 
tlewoman a Patient that was halt an Hour under 
Water, and ſhe lived ſeveral Hours after, and 
in all that time ſhe diſcharged a great Quantity 
of Water; I never heard of any that went alive 
into the Water, and were drowned, that floated 
ſo ſoon as this Gentlewoman did; I have heard 
ſo from Phyſicians. 

Mr Baron Hatſel. J have heard ſo too, and that 
they are forced to tye a Bullet to dead Bodies 
thrown into the Sea, that they might not riſe again. 

Mr Cowper. The Reaſon of that is, that they 
ſhould not riſe again, not that they will not fink 
without it; but I would ask Mr Babington whe- 
ther the Gentle woman he ſpeaks of went into the 
Water voluntarily, or fell in by Accident. 

Mr Babington. By Accident, but I believe 
that don't alter the Caſe. 

Mr Jones. Swear Dr Burnet, (which was done.) 

Dr Burnet, You hear what is the Matter in 
Queſtion, ' what is your Opinion of it? 

Dr Burzet. My Lord, I think that if any Perſon 
fa!l into the Water by Accident, or throws him- 
{elf in, the Body will receive Water as long as. 


it is alive, and there are Endeavqurs for Reſpi- 


ration, and after theſe Endeavours are over, 
there is no Water will come in, for all the Parts 
are clos d; ſo conſequently there muſt be Water 
in all probability found in her. 

Mr Jones. What, do they ſwim or ſink 2? 

Dr Burnet. They fink, I never ſaw a Perſon 
drowned taken up without Water in my Life, 
but I have ſeen ſeveral full of Water. 

Mr Cowper. I think you ſay when the Faculty 
of Reſpiration ceaſes, no Water comes in. 

Dr Burnet. Yes, that is my Opinion. 

Mr Cowper. But the Water does paſs into them 
while there are endeavours for Reſpiration © 

Dr Burnet. Yes, that is my Opinion. 


Then Dr Woodhouſe was Sworn. 


Mr Jones. Doctor, What is your Opinion of 
this Matter? 
Dr Woodhouſe. My Opinion is, that no Perſon 


is ſuffocated by Water, but he muſt have a great 
| deal 
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Acal of Water within him, a great deal of Water 

in the Stomach, and ſome in the Lungs? 

MI Cowper. Pray, Sir, did you ever open any 
of theſe Bodies. 

Dr Woodhouſe. Les, J have opened a Child my 
ſelf that had a great Quantity of Water in it. 

Mr Cowper. Did you find any Quantity of Wa- 
ter in the Throat? | 

Dr Woodhouſe. There was ſome, but a little, 
bur a great deal in the Stomach. : : 

Mr Cowper. Pray which way can it pals into 
the Thorax ? : 

Dr H/edhouſe. While the Perſon is ſtrugling for 
Reſpiration, there may be a Relaxation of, 
and the Perſon muſt ſuck in Water as well as 
Air, and ſome Water may get into the Wind- 
pipe, and ſo enter into the Lungs. | 

Mr Cowper. Is there a Paſlage from the Lungs 
to the Thorax ? 

Dr H/00dbouſe. The Thorax is the Veſſel where- 
in the Lungs lie, the Lungs in the Thorax, the 
Breaſt is the Cavity where the Lungs lie, the 
Windpipe is the Conveyance to the Lungs, and a 
Perſon in Reſpiration takes down ſome Water 
there, but no doubt the greater Quantity will 
be in the Stomach. | 3 

Mr Bar. Hatſel. Pray let me ask you a Queſtion, 
ſome of the Witneſſes ſaid, That if a Perſon be 
drowned and lies dead a great while, the Inwards 
will be putrified, What is your opinion of it? 

Dr H/oodhouſe. No doubt, my Lord, where 
Water gets into the Stomach, or wherever It 15, 
it will putrifie very ſoon. 

Mr Jones. Call Edward Clement. (who was Sworn.) 
Are not you a Seaman ? 

E. Clement. Yes, Sir. 8 

Mr Jones. How long have you been ſo ? 
E. Clement. Man I have wric my ſelf but fix 
Years, but I have uſed the Sea nine or ten Years. 

Mr Jones. Have you known of any Men that 
have been kilPd, and thrown into the Sea, or who 
have fallen in and been drowned ? pray tell us the 
difference as to their ſwimming and ſinking. 

E. Clement. In the Year 89, or 90, in Bbeachy 
Fight, I ſaw ſeveral thrown over-board during 
the Engagement, but one particularly I took notice 
of, that was my Friend, and kill'd by my Side; I 
{aw him ſwimfora conſiderable Diſtance from the 
Ship, and a Ship coming under our Stern caus'd 
me to loſe ſight of him, but I ſaw ſeveral dead 
Bodies floating at the ſame time; likewiſe in a- 
nother Engagement, where a Man had both his 
Leggs ſhot off, and died inſtantly, they threw 
over his Legs; though they ſunk, I ſaw his Body 
float. Likewiſe I have ſeen ſeveral Men who have 
died natural Deaths ar Sea, they have when they 
have been Dead had a conſiderable Weight of Bal- 
laſt and Shot made fait to them, and ſo were 
thrown over- board; becauſe we hold it for a gene- 
ral Rule, that all Men ſwim if they be Dead before 
they come into the Water; and on the contrary 1 
have ſeen Men when they have been drowned, that 
they have ſunk as ſoon as the Breath was out of 
their Bodies, and J could ſee no more of them. 
For Inſtance, a Man fell out of the Crnual, and 
funk down to rights, and ſeven Days afterwards 
we weighed Anchor, and he was brought up 
graſping his Arm about the Cable; and we have 
oblerved in ſeveral Caſes, that where Men fall o- 
ver-board, as ſoon as their Breath is out of their 
Bodies they fink downright, and on the contrary 


for Murder. 


207 
where a dead Body 15 thrown over-board withour 
Weight it will ſwim. | 

Mr Jones. You have been in a Fight, how do 
Bodies float after a Battle? 

E. Clement, Men float with their Heads juſt 
down, and the ſmall of their Back and Buttocks 
upwards, I have ſeen a great Number of them; 
{ome hundreds in Beachey-head Fight, when we en- 
gag d the French, I was in the old Cambridge at that 
Time, I ſaw ſeveral (what number I will not be 


poſitive, but there were a great Number, I can't 


gueſs to a Score) that did really ſwim, and I 
could ſee them float for a conſiderable Diſtance. 

Mr Jones. Have you ſeen a Shipwreck ? 

E. Clement. Les; che Coronation in September 
1691. I was then belonging to the Dutcheſs, under 
the Command of Captain Clement, we look'd out 
and ſee them taking down their Maſts, we ſaw 
the Men walking up and down on the right 
Side, and the Ship fink down, and they ſwam up 
and down like a ſhoal of Fiſh one afcer another, 
and I ſee them hover one upon another, and ſee 
them drop away by Scores at a Time, and there 
was an Account of about nineteen that fav'd them- 
ſelves, ſome by Boats, and others by Swimming; 
but there were no more ſav'd out of the Ship's 
Complement, which was between fiveand fix Hun- 
dred, and the reſt I ſaw ſinking downright, ſome 
twentyat a Time. There was a Fiſherman brought 
our Captain Word, that in laying in of his Nets 
he drew up ſome Men cloſe under the Rocks that 
were drowned belonging to the Coronation; we 
generally throw in Bags of Ballaſt with them. 

Mr Jones. I ſuppoſe all Men that are drowned 
you ſink them with Weights ? - 

E. Clement. Formerly Shot was allowed for that 
purpoſe, there uſed ro be threeſcore Weight of 
Iron, but now 'tis a Bag of Ballaſt that is made 
faſt to them. | 

Mr Jones. Then you take it for a certain Rule 
that thoſe that are drowned fink, but thoſe that 
are thrown over-board do not? 

E. Clement, Yes, otherwiſe why ſhould the Go- 
vernment be at that vaſt Charge to allow three- 
ſcore or fourſcore Weight of Iron to fink every 
Man, but only that their Swimming about ſhould 
not be a Diſencouragement to others. | 


Then Richard Gin was Sworn. 


Mr Jones. You hear the Queſtion, pray what 
do you fay to it ? | 

R. Gin. I was at Sea a great while, and all the 
Men that I ſee turn'd over-board had a great 
Weight at their Heels to ſink them. | 

Mr Jones. Then will they Swim otherwiſe ? 

R. Ein. So they ſay. 

Mr Jones. Are you a Seaman ? 

K. Ein. I went againſt my will in two Fights, 

Mr Jones. Then Gentlemen of the Jury, I hope 
we have given you Satisfaction that Mrs Stour did 
not drown herſelf, but was carried into the Water 
after ſhe was killed. That was the firſt Queſtion, 
for if it be true that all dead Bodies when they are 
put into the Water do ſwim, and the Bodies that 
go alive into the Water and are drowned do fink: 
'This is ſufficient Evidence that ſhe came by her 
Death not by drowning, but ſome other Way. 
Now, my Lord, as to the ſecond Matter, and that 
is to give ſuch Evidence as we have againſt theſe 
Gentlemen at the Bar. Mr Cowper, it appears, was 
the laſt Man that any one can give an Account +4 | 
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was in her Company. What became of her after- 
wards, or where they went, no Body can tell; but 
the other Witneſſes have given you Evidence that 
he was the laſt Man that was with her. I ſhall 
only give this further Evidence as to Mr Cowper, 
That notwichſtanding all the Civility and Kind- 
neſſes that paſs d between him and this Family, 
when the Bruit and Noiſe of this Fact was ſpread 
abroad, Mr Cowper did not come to conſider and 
conſult with old Mrs Stout what was to be done ; 
but he took no manner of Notice of it, and the 
next Day he rode out of Town, without further 


taking Notice of it. 
Call George Aldridge, and John Archer. 
John Archer was Sworn, 


Mr Jones. Do you know any thing of Mr Cow- 


per's going our of Town about this Bulineſs of 


Mrs Stout's being drowned ? 

J. Archer. Yes, I did ſee him go out of Town 
afterwards. | 

Mr Jones. Which Way did he go? 

J. Archer. He went the back-way from the 
Glove, I ſuppoſe he came that Way. 

Mr Cowper. What day was it I went ? Is it not 
the Way that I us'd to go when I go the Circuit 
into Eſſex. 

J. Archer. Yes, I believe ſo. 


Mr Cowper. I lodg'd at Mr Barefoct's, and he 


has a Back-door to the Gli e, where my Horſe 


was, and I went the direct Way into Eſſex, and 


it was J/edieſday Morning: What Day was it 
you ſee me go ? 
J. Aicher. It was on the J/edneſday Morning, 
Mr Cowper. That was the very Day I went into 


Eſſex. | 
Then George Aldridge was Sworn. 


| Mr Jones. When did Mr Cowper go out of 
Town the laſt Aſſizes? | 
E. Aldridge. On Wedneſday. 

Mr Jones. Which Way did he go? 

G. Aldridge. He went the Way to Chelmsford. 

Mr Jones. Did you not fetch his Horſe from 
Stout's ? 

G. Aldridge. Yes, Sir. | 

Mr Jenes. How often did you go for it? 

G. Aldridge. Three Times. 

Mr Jones. When? 

G. Aldridge. On Tueſday Night I ſent once, and 
went twice my ſelf, the firſt Time there was no 
Body at home to deliver the Horſe, ſo I went to 
Mr Stout's, and ask'd him about the Horſe, and he 
ſaid he could not deliver him till the Maid went 
home, and then I went about eleven of the Clock 
and had the Horſe. 

Mr Baron Hatſel. Was it eleven at Night? 

G. Aldridge. Yes, my Lord. | 

Mr Cowper. When I ſent you to fetch my Horſe 
what Directions did I give you ? 

G. Aldridg. You gave me Directions to fetch your 
Horſe, becauſe you ſaid you ſhould have occaſion 
to go out next Morning betimes with the Judge. 

Mr Cowper. The Reaſon I ſent for my Horſe, 
was this, when I heard ſhe had drowned her ſelf, 
I think it concern'd me in Prudence to ſend a com- 
mon Hoſtler for him, for tear the Lord of the 
Manor ſhould ſeize all that was there as forfeited, 

Mr Bar. Hatſel. There was no danger of that, 
for ſhe was found Non compos mentis. 


Mr Cowper. No, my Lord, I ſent before the 
Verdict. 

Mr Jones. It ſeems you did not think fit to 
go and take Horſe there your ſelf, though you 
put your Horſe there. 2 

Now, my Lord, we will go on and give the o- 
ther Evidence that we opened concerning theſe 
three other Gentlemen that came to T own, two 
of them took Lodgings at Gurrey's at five in the 
Afternoon, but did not come in rill between ele- 
ven and twelve, and then they brought another in 
with them ; and though he had been in Town 
five or {ix Hours, his Feet were wet in his Shoes. 
and his Head was of a reeky Sweat ; he had been 
at ſome hard Labour I believe, and nor drinking 
himſelf into ſuch a Sweat · 


Call John Gurrey, Matthew Gurrey, and Eliz. 
; Gurrey. | 


John Gurrey was Sworn. | 


Mr Jones. Do you know any of the Gentlemen 
at the Bar ? | 4 

7. Gurrey. Yes. 

Mr. Jones. Name who you know? 

J. Gurrey. There is Mr Stevens, Mr Rogers, and 
Mr Mar ſon. 

Mr Jones. Pray do you remember when they 
took Lodging at your Houſe ? 

J. Gurrey. The laſt Aſſizes, when they firſt came 
there was only Mr Stevens and Mr Rogers. 

Mr Jones. At what time did they take it? 

J. Gurrey. I was at Church and can't tell thax, 


they hir'd the Lodgings of my. Wife. 


Mr Jones. What can you ſay more? 
J. Gurrey. 1 was in at Night when they came, 
there came three of them at eleven at Night, 


| Whereof Mr Marſon was the third Perſon, and he 


{aid he was deſtitute of a Lodging, and he ask'd. 
for a ſpare Bed ; my Wife told him ſhe had one, 
but had let it; whereupon Mr Stevens and Mr Rogers 
ſaid he ſhould Lodge with them, fo they went up 
all together, and they call'd for a Fireto be kindled, 
and ask'd for the Landlord, which was I, and they 
ask'd me to fetch a Bottle of Wine, and I told 
them I would fetcha Quart, which I did, and then 
they ask'd me to fit down and drink with them, 
which I did, and then they ask'd me if one Mrs 
Sarah Stout did not live in Town, and whether ſhe 
was a Fortune; I ſaid yes; then they ſaid they did 


not know how to come to the Sight of her, and I. 


ſaid I would ſhew them her to morrow Morning, 
not queſtioning but I might ſee her ſome Time 
as ſhe was coming down the Street ; ſo they ſaid 
they would go to ſee her. Mr Rogers and Mr 
Stevens charged Mr Marſon with being her old 
Sweetheart; ſaith Mr Marſon, She hath thrown 
me off, but a Friend of mine will be even with 
her by this Time. 

Mr Baron Hatfel. What a-Clock was it then ? 

J. Gurrey. I reckon eleven of the Clock when 
they came in. 7 

Mr Bar. Hatſel. Did you obſerve in what con- 
dition Mr Marſoa was in ? 

J. Gurrey. I did not obſerve, only that he was 
hot and put by his Wig; I ſee his Head was wer, 
and he ſaid he was juſt come from London, and that 
made him in ſuch a Heat. | 

Mr Jones. Had he Shoes or Boots on ? 

J. Gurrey. I did not obſerve that? 
Mr Jones. What did they do the next day? 
| | J. Gurrey. 
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J. Gurrey. The next Morning I heard this Par- 


ty was in the Water; I fat up all Night, and was 


fain to wait till my Daughter came down to look 
after the Shop, and then I went to ſee her, and ſhe 
was remov'd into the Barn, and they were wiping 
her Face, cloſing her Eyes, and putting up her 
Jaws; and as I came back theſe Perſons were wal- 
king, and I met Mr Marſon and Mr Stevens, and 
told them the News : Said I, This Perſon 1s come 
to a ſad Accident: Say they, So we hear; but 
nevertheleſs we will be as good as our Word, and 
go and ſee her. I went with them, and overtook 
Mr Rogers; and Marſon ſaid, We are going to ſee 
Mrs Stout: O Landlord, ſaid Rogers, you may 
take up that Rogue (pointing at vr Mayſon) for 
what he ſ:id laſt Night; but I did not think, 
they ſpeaking ſo jocularly, that there was any 
Suſpicion of their being concern'd in the Murder. 
A ſecond time I went, the Barn-door was lock'd ; 
I knock'd, and they open'd it and let us in, and 
they uncover her Face to let me ſee her, and I 
touch d her; and looking about for them, they 
were gone, and I can't ſay they ſee her or touch'd 
her: Then Mr Marſon and they were conſulting 
how to ſend a great Coat to London, and I di- 
rected them to a Coachman at the Bell. Inn, but I 
did not hear he went to enquire after the Coach- 


man: Then they went to your Lordſhip's Cham- 
ber, and I went home; and about Eleven of the 


Clock I ſaw Mr Marſon and Mr Stevens coming 
down with Mr Spencer Cowper. | 

Mr Marſon. I did not go out that Night after 
I came in. 


Mr Jones. No; we agree that. Did you ſee 


Mr Cowper and theſe Gentlemen together ? 


J. Gurrey. Only at Eleven of the Clock on Tueſ- 
day Noon, Mr Couper, Mr Marſon, Mr Stevens, 
wer? coming down to the Market-place. 

Mr Jones. Did not they take their Leave of you 
when they went away from you that Forenoon ? 

7. Gurrey. No; only in the Morning they told 
me they would ſend me Word at Noon if they 
intended to lodge there. 

Mr Marſoz. 1 defire to know of Mr Gurrey, if 
his Siſter was not in the Room when we came in. 

J. Gurrey. She was in our Houſe that Day; 
but whether when They came in, I can't tell. 

Mr Cowper. Pray, have you not had ſome Diſ- 


_ courſe with your Siſter the Widow Davis, con- 


cerning ſome Suſpicion that you had of Sarah 
IWalker, that hath been produced as a Witneſs ? 

J. Gurrey. I don't remember any ſuch. - 

Mr Cnuper. Then did not you ſay theſe Words, 
We muſt not concern ourſelves with Sarah Wal- 
ker, for ſhe is the only Witneſs againſt the Cowpers ? 

J. Gurrey. I can't remember any ſuch thing. 

Mr Baron Haiſe. You may anſwer according to 
the beſt of what you remember; if you ſay you 
have forgot when you have not, you are forſworn. 

Mr Cowper. If your Lordſhip pleaſes to give 
Leave to Mr Gurrey to recolle& himſelf. I ask 
him, Whether he did not talk with his Siſter Davis 
about ſome Suſpicion his Wife and he had about 
Sarah Walker, the Maid-ſervant of the Deceaſed 2 

J. Gurrey. I believe there might be ſome Talk 
of a Perſon that was ſeen to.go into the Church- 
yard at ſome diſtance with Sarah Walker. 

Mr Cowper. Did your Wife ſay that ſhe did 
8 that Perſon ? : 

J. Gurrey. Yes. 

Mr Couper. Did your Wife ſay they behav'd 

9 9 gely, and that ſhe would have per- 
WET - 
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ſuaded the Widow Blewit to have watch'd her? 

J. Gurrey. There was ſomething of that. 

Mr Cowper. Was there not ſome ſuch Words, 
that they muſt not meddle with Sarah Walker, 
for ſhe is the Witneſs againſt the Cowpers ? 

J. Gurrey. I ſaid, Do not concern your ſelf with 


Sarah Walker, for fear of taking off her Evidence. 


| Mr Cowper. Pray did not the Widow Davis 
warm the Sheets for theſe Gentlemen ? 

J. Gurrey. She was with my Wife, but I can't 
ſay whether ſhe warm'd the Sheets. 

Mr Cowper, When they came home, had you 
any Lodgers that wanted to come home ? Had 
not you one Gape ? | 

J. Gurrey. I can't ſay whether he was in before 
or after them. 

Mr Cowper. Did not you ſay to yourSiſter Davis, 
Now theſe Gentlemen are in Bed, if Mr Gape 
would come home, our Family would be quiet? 

J. Gurrey. I do not remember that. 

Mr Couper. Pray did not you go to look for 
Mr Gape ? | 

J. Gurrey. Yes, I went to Hockley's. 

Mr Couper. Who did you employ to ſpeak to 
Mr Gape ? | 

J. Gurrey. Mrs Hockley. 

Mr Cowper. When you came home to your own 
Houſe, and after you had been at Hockley's to 
ſpeak with Mr Gape,what Account did you give 
of the Time of Night, and other Particulars 2? 

J. Gurrey. I gave no Account of the Time. 

Mr Cowper. Not to Mrs Davis? 

J. Gurrey. I can't tell whether I did or no. 

Mr Cowper. Did not you ſay Mr Gape ask d 
Mrs Hockley what a-Clock it was ? 

J. Gurrey. No, I don't remember that; but 
Mrs Hockley went in and told him what Time of 
Night it was, it was Eleven or Twelve of the 
Clock, whether I can'c ſay. | 

Mr Jones. Call Martha Gurrey. (who was ſworn) 
Which of theſe Gentlemen do you know? 

Mrs Gurrey. Mr Marſon, Mr Rogers, and MrSte- 


Denn,. 


Mr. Jones. What Time of the Night was ic 
when they came to your Houſe ? Give an Ac- 
count of it, and of what you heard them ſay. 

Mrs Gurrey. It was a little after Five,or there- 
abouts, that they came 

Mr Jones. Who came? 

Mrs Gurrey. Mr Stevens, and Mr Rogers, and 
there was one Mr Gilbert, that married a firſt- 
Couſin of mine, he came and ask'd me for my 
Husband; and I ask'd him his Buſineſs, and he 
ſaid, he wanted to ſpeak with him 

Mr Jenes. Pray come to theſe Men; when did 
they come to your Houſe ? 

Mrs Gurrey, They hired the Lodging at Five 
of the Clock; when they firſt came to ſee them I 
was not at home ; Mr Gilbert brought them, and 
as I was coming along theStreet I ſaw Mr Gilbert 
walking off, and would not look at me. 

Mr 33 When did they go out? 

Mrs Gurrey. They never ſtaid there. 

Mr Jones. When did they come in again? 

Mrs Gurrey. Between Eleven and Twelve. 

Mr Baron Hatſel. What did they do when 
they came in again ? | : 

Mrs Gurrey. I was laying on ſome Sheets rwo 
pair of Stairs when they came, and then there was 
three of them; ſo they ſaw me a little after, and 
beg d my excuſe for bringing in another, for they 
ſaid it was ſo late they could not get a Lodging 

: Es © any 


2 5 —————————— 
2 > . 


I liked it very well. | 
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any where elſe; and ſaid, if I thought fir, the 
Gentleman ſhould liewith them; and I told them 
Mr Jones. What Firing had they ? 

Mrs Gurrey. TheFiring I laid on in the Mor- 


ning, and they ſent for my Husband to fetch them 


ſome Wine. 7 


Mr Jones What did you hear them talk on? 

Mrs Gurrey. They diſcours'd with my Huſ- 
band, and ask'd him if he knew Mrs Sarah Stout, 
and one of them ſaid to Mr Marſon, I think ſhe 
was an old Sweetheart of yours; Ay, ſaid he, but 
ſhe turn'd me off, but a Friend of mine is even 


with her: And Mr Rogers ſaid he was in with 
her, and afterwards ſaid, her Buſineſs was done. 


They had a Bundle, that was wrapt in a pure 
white Cloth, like to an Apron, but I can't ſay it 
was an Apron ; and there was a Parcel hanging 
looſe by it; and when he laid it down he ſaid, 
He would paſs his Word Mrs Sarah Stout's court- 
ing Days were over; and I ſaid, I hoped 'twas 
no Hurt to the Gentlewoman ; and then I look- 
ing upon Mr Marſon, ſaw him put his Peruke 
aſide, and his Head reek'd, and he told them he 
was but juſt come from London that Night, which 
made him diſappointed of a Lodging. 

Mr Jones. What did you hear them ſay about 
any Money ? | | 

Mrs Gurrey. I ask'd them how they would have 
their Bed warm'd, and Mr Marſon anſwer'd, very 
hot ; with that I went down to ſend my Daugh- 
ter up, and ſhe could not go preſently; I told 
her then ſhe muſt go as ſoon as ſhe could. 

Mr Bar. Hatſel. Pray don't tell us what paſs'd 

between you and your Daughter : What do you 
know of theſe Gentlemen ? | 

Mrs Garrey. I went to the next Room, to ſee if 
every thing was as it ſhould be; I hearken'd, and 
they had ſome Diſcourſe about Money, and I 


heard ſome body (1 don't know who it ſhould be 


except it were Mr Stevens) anſwer and ſay, The 
Uſe-money was paid to-night ; but what Money 
they meant I can't tell. 

Mr Jones. What did you find when they were 

one? ö 

: Mrs Gurrey. Sir, I found a Cord at the end of 
the Trunk. 

Mr Jones. Was it there in the Morning, or 


before they came ? 
Mrs Gurrey. No, it could not, for I ſwept my 


Room, and wiped down the Duſt. 


Mr Jones. Was the Cord white ? 

Mrs Gurrey. No, it was more dirty than it is 
now, for my Husband and I have worn it in our 
Pockets. | . 

Mr Cowper. Pray who brought the Cord down 
from above Stairs ? 

Mrs Gurrey. My Daughter that liv'd with me, 
and ſhe laid it upon the Shelf. 8 

Mr. Cowper. Did not you hear there was a 
Coroner's Inqueſt ſitting ? 

Mrs Gurrey. The next Day at Night I did 
hear of it. 

Mr Cowper. Why did not you go to the Coro- 
ner's Inqueſt and give an account of it there? 

Mrs Gurrey. I told my Husband of it, and I 


ask'd my Husband if he did not hear what they 


ſaid concerning Mrs Sarah Stout, and he anſwer d, 
Yes, they ought to be taken up for the Words 
they ſaid laſt Night: Why, faith I, don't you take 
notice of it? I think you ought to take them up. 


But he went out of doors, and I ſaw no more of 


him till the Afternoon. When I heard the Worgs 
I thought ſome-body had ſtole her away and got 
to bed to her. 

Mr Cruper. Pray, if your Husband heard theſe 
words, why did not he go tothe Coroner's Inqueſt? 

Mrs Gurrey. I did ſpeak to him to have them 
taken up. | | 

Mr Cowper. Why did he not do it ? 

Mrs Gurrey. He ſaid, He would not do it, he 
did not know but it might coſt him his Life. 

Mr Fones. How came you after this todiſcover it? 

Mrs Gurrey. Becauſe I was ſo troubled in mind 
I could not reſt Night nor Day, and I told him, 
if he would not tell of it, I would tell of it my 
ſelf, for I was not able to live. - 


Then Elizabeth Gurrey was ſworn. 


Mr Jones. Pray do you know Mr Rogers, Mr Ste- 
dens, and Mr Mar ſon ? 

E. Gurrey. Tkaow Mr Marſon, and theſe are 
the other Gentlemen I reckon. 

Mr Jones. What Diſcourſe did you hear from 
them? | 

E. Gurrey. Mr Marſon ask'd the other Gentle- 
men how much Money they had ſpent; the other 
anſwer d, What was that to him? you have had 
Forty or Fifty Pounds to your Share. Then the 
other ask d him whether the Buſineſs was done; 
and he an ſwer d, he believ'd it was, but if it was 
not done, it would be done to-Night. Then, my 
Lord, he pull'd a handful of Money out of his 
Pocket, and {ſwore he would ſpend it all for Joy 
the Buſineſs was done. | 5 

Mr Jones. Was Mr Cowper's Name mention'd? 

E. Gurrey. 1 heard them ment ion Mr Cowper's 
Name, but not Mrs Sarah Stout's. 

Mr Jones. What Condition was the Gentle- 
man's Shoes in ? | "FE 

E. Gurrey. I think it was Mr Marſon, his Shoes 
were very wet and dirty, one of them was very hot, 
and he wiped his Head with his Handkerchief, 

Mr Jones. Now, my Lord, we have done as to 
our Evidence; Mr Marſon pretended he was juſt 
then alighted and come from London, and was in a 

reat heat, and his Shoes were wet; I wonder 


what Mr Marſon had been doing, for when he 


was examin'd he ſaid, he came to Town about 
Eight of the Clock, and went to the Glove and 
Dolphin Inn, and ſtay'd there till he came to his 
Lodging: Now tis a wonderful thing that he 
ſhould come wetſhod from a Tavern, where he 
had been fitting four or five Hours together. 


Then the Examination of Mr John Marſon 


was read. | 


The Examination of JohN Ma xsox, taken 
before Me, this 27 Day of April, 1699. 


LJ 7 O being examin d where he was on Monday 
the 13th of March laſt, ſaith, That he was at 

the Borough of Southwark (he being an Atto;- 
ney of the ſaid Court) till paſt Four of the Clock in the 
Afternoon; and ſaith, That he ſet out from Southwark 
for Hartford ſoon after, and came to Hartford about 
Eight of the Clock the ſame Afternoon, and put up his 
Horſe at the Sign of an Inn there, and then 


went to the Hand and Glove, together with Godfrey 
Gimbart, Eſq; Ellis Stevens, William Rogers, 
and ſom? others, where they ſtay'd till about Eleven of 
the Clock at Night, and then this Examinant went 
thence direfily to the Houſe of John Gurrey, with 


the 


1699. 
the ſaid Stevens and Rogers, who lay all together in 
zhe ſaid Gurrey's Houſe all that Night. Aud being 
tua d what he ſaid concerning the ſaid Mrs Sarah Stout, 
deceas'd, this Examinant ſaith, That on Sunday the 
12th of March laft, this Examinant being in compa- 
ny with one Thomas Marſhall, and telling him that 
this Examinant intended the next Day for Hartford 
with the Marſhal of the King's Bench, the ſaid 
Thomas Marſhall defired this Examinant and the 
ſaid Stevens, who was then alſo in company, that they 
would go and ſee the ſaid Sarah Stout ( his Sweet- 
heart. ) He confeſſeth, That he did ak the ſaid Gurrey 
if he would ſhew this Examinant where the ſaid Stout 
lived, telling the ſaid Gurrey that his Name was 
Marſhall, and ad him if he never heard of him 
before, and jocularly ſaid, That he would go to ſee her 
the next Morning; but doth not believe that he ſaid 
any thing that any Friend was even with the ſaid Sa- 
rah Stout, or to ſuchlike Effect. And doth confeſs, 
That he did the next Day, upon the ſaid Gurrey's 
telling him that the ſaid Stout was drowned, ſay, that 
he would keep his Word, and would ſee her. Aud ſaith, 
That meeting with My Cowper (whs is this Exami- 
nants Acquaintance) he believes he did talk with bim 
concerning the ſaid Stout's being drowned, this Exa- 
minant having ſeen her Body that Morning. 


Cogn. Die & Anno 
antedict. coram 
. 


Mr Jones. All that J obſerve from it, is this; 
that he had been five hours in Town, and when 
he came to his Lodging he came in wet and hot, 
and ſaid he was juſt come from London. _ 

Mr Marſom. I had rid Forty Miles that Day, 
and could not be ſoon cold. 

Mr Bar. Hatſel. They have done now for the 
King; come Mr Cowper, what do you ſay to it? 

Mr Jones. If your Lordſhip pleaſe we will call 
one Witneſs more, Mary Richardſon. Mrs Richard- 
Jon, Do you know Mr Marſon, or any of theſe 
Gentlemen ? 


Mrs Richardſon. They came on Tueſday Night 


John Marſon. 


to the Bell at Hoddeſdon and lay there, and one of 


the Gentlemen, when I was warming the Sheets, 
ask'd me if I knew Mrs Sarah Stout, and I ſaid 
yes; he ask'd me if I knew which Way ſhe came 
to her End, and I told him I could not tell. 
* Mr Jones. Is that all? what did they ſay more? 

Mrs Richardſon. They did deſire and wiſh it 
might be found out how 1t came abour, and one 
Gentleman took no notice of her at all; they had 
a little Bundle, but what was in it I can't tell, 
but there I ſaw it bound up in ſome colour'd Stuff 
or other, but what it was I can't tell. 

Mr Jones. Is that all that you can ſay ? 

Mrs Richardſon. Yes, that's all. 

Mr Jones. Then we have done. | 

Mr Bar. Hatſel. Come, Mr Cowper, what do 
you ſay to it? | 

Mr Couper. Now they have done on the Part of 
the King, my Lord, and you Gentlemen of the 
Jury, I muſt beg your Patience for my Defence: I 
confeſs, it was an unfortunate Accident for me 
(as Mr Jones calls it) that I happen'd to be the 
laſt Perſon (for ought appears) in the company 
of a melancholy Woman. The Diſcourſe occa- 


ſion'd by this Accident had been a ſufficient Miſ- 

fortune to me, without any thing elſe to aggra- 

vate it; but I did not in the leaſt imagine that ſs 

little, fo ns an Evidence as here 18; could 
O L. 0 


for Murder. 
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poſſibly have affected me to ſo great a degree; ag 
to bring me to this place to anſwer for the worſt 
Fact that the worſt of Men can be guilty of. 

My Lord, your Lordſhip did juſt now obſerve; 
that I have appear'd at the Bar for my Clients; 
but I muſt ſay too, that I never appear'd for my 
ſelf under this, or the like Circumſtances, as a 
Criminal, for any Offence whatſoever. | 

Mr Jones very well ſaid, when he ſpoke on the 
Part of the King, That if this Gentlewoman was 
murther'd, the Crime was Villanous, Baſe, Barba- 
rous, and Cruel; and for my part I think fo too, 
the Crime would be ſo great, that it could never 
be ſufficiently condernn'd : But at the ſame time 
I may aver, that to ſuppoſe a Murther without 
good Grounds for it, and afterwards to charge 
innocent Men with it knowingly and maliciouſly, 
15 to a trifle as Baſe and Barbarous as the Murther 
itſelf could be. My Lord, I ſpeak for my own 
part; I know not at what Price other Men may 
value their Lives, but I had much rather my ſelf 
was murther'd than my Reputation; which yet 
I am ſenſible hath ſuffer d greatly hitherto by the 
Malice and Artifice of ſome Men, who have 
gone pretty far in making this Fact, as Barba- 
rous as it 1s, to be credited of me. And there- 
fore I muſt beg your Lordſhips and the Jury's 
Patience, while I not only defend my Life, but 
juſtifie my ſelf alſo from theſe things that have 
unjuſtly aſpers d me, by the Conſpiracy and Ar- 
tifice of my Accuſer s. 

My Lord, in all the Evidence that hath been 
given, I muſt obſerve, that there is no poſitive 
Evidence, with Submiſſion, to induce the Jury or 
any one to believe the General, that this Gentle- 
woman was murther d; but they go upon Suppo- 
ſitions and Inferences, which axe contradicted by 
other Circumſtances, in the very Evidence of the 
Proſecutor, that make full as ſtrong to prove ſhe 
was not murther'd, as that ſhe was; ſo that, as 
it ſtands, it can amount only to a bare Suppoſi- 
tion that ſhe was murther'd by any-body. _ 

Then, as to the Evidence that particularly re- 
lates to my ſelf, or the Gentlemen whoſtand with 
me at the Bar; that they or I were concern d in 
it (if ſhe was murther d) there is not one Syllable 
of Proof; at moſt, it amounts but to make us 
ſuſpect a Murther ; not prov'd, but only ſuſpe&- 
ed: This I obſerve upon the Evidence, as it now 
ſtands without Anſwer, as it has been given on 
the King's Part: And how far, in the Caſe of 
Life, Men ſhall be affected with Evidence of this 
nature, which neither proves the Murther in 
general, nor that they did it in particular, tho 
no Defence was made, or any further Anſwer 
given, I muſt ſubmit to your Lordſhip's and the 
Jury's Judgment. 3 

But, my Lord, I do not doubt but I ſhall be 
able to wipe away even that remote Suſpicion by | 
my Defence: They have been long in their Evi- 
dence for the King,and therefore I muſt beg your 
Patience while I give a particular Anſwer to eve- 

Part of it, in as good a Method as I am able; 
and I will waſte as little Time as may conſiſt 
with the juſtifying my Reputation; for which 1 
know your Lordſhip will have as tender a Re- 
gard, to ſee it doth not ſuffer unjuſtly, as for my 
Life ir fei. T 
And I promiſe Your Lordſhip, I ſhall trouble 
you with no e * mow 12 11 

in; no Inuendo s or Suſpicions; but 1 man 
* prove 


212 163, The Trial of Spencer Cowper, Ef, 11 W. III. 


prove fully and clearly, in the firſt place, That 
there was no Ground at all, in this Caſe, to ſup- 
poſe ſhe was murther d by any one but herſelf. 
The firſt Fact that they inſiſted upon to infer 
a Murther from it, was, that the Body was found 
floating: Now, my Lord, that Fact J am able by 
the Evidence I have, as well as from that of the 
Proſecutor, to deny ; for the Fa& was directly 
otherwiſe, that is, ſhe was not found floating. 
And whereas the Proſecutor's Witneſſes, who 
have been produced to this Point, are obſcure 
and poor Men, and, your Lordſhip obſerves, have 


been taught to ſay generally that ſhe floated ; 


which, when they are requir'd to explain, and 
deſcribe how ſhe lay, they contradict themſelves 
in, by ſhewing ſhe lay ſideways between the 
Stakes, and almoſt all under Water. Now I ſhall 
give your Lordſhip and the Jury a full and par- 
ticular Account and Deſcription from the Pariſh 
Officers, Men employ'd by the Coroner to take 
the Body out of the Water, of the very Manner 
and Poſture in which it was firſt found ; which 
they are much better able to do than the Proſe- 
cutor's Witneſles, having ſeen her before all or 
moſt of thoſe People; and theſe Officers clearly 
agree, that her Body was under Water when 
found, except ſome ſmall Appearance of her Pet- 
ticoats, near or on the Surface of the Water, 
which may be very eaſily accounted for, becauſe 
the Stakes the Witneſſes mention, and which are 
driven into the Ground croſs the River, to pre- 
vent Weeds and Trumpery from running into the 
Mill-tand, as the Witneſſes have already ſaid, a- 
bout a foot diſtant from one another, and are ſet 
with their Feet from the Mill, and their Heads 
inclining toward the Mill with the Stream. Now 
my Lord, every one knows, that tho' a drowned 
Body will at firſt ſink, yet it is buoyant, and does 
not go downright and reſt in one place like Lead; 
for a human Body is ſeldom or never in a Stream 
found to lie where it was drown'd: A Body 
drown'd at Chelſea has been often found by Fiſher- 
men at London, and that before it came to float 
above Water. Now, if a Body is ſo buoyant, as 
that it is driven down by the impellent force of 
the Current (tho' it do not float above Water) it 
ſeems a Conſequence that when it comes to be 
ſtopp'd and reſiſted by the Stakes, which lie with 
their Heads downward, inclining with the Stream, 
the Stream bearing the Body againſt the Stakes, 
muſt needs raiſe it upwards to find another Paſ- 
| ſage, if poſſible, when the Ordinary and Natu- 
ral is obſtructed. I have ſeen, I remember, that 
where Weeds have been driven down a River, 
and have been rouled along at the bottom, When 
they have come down to a Board or Stakes of a 
Wyer, or Turnpike, they have been by the Force 
of the Water raiſed up againſt thoſe Boards, or 
Stakes, and forced over them, tho' without ſuch 
Obſtruction they had undoubtedly continued to 
roul under the Water. I don't know of any o- 
ther Symptom they pretend to, of her not being 
drowned, from any thing obſerv'd of her in the 
Water. Then, as to the Flatneſs of her Belly, 
when ſhe was put into her Coffin, 1 ſhall ſhew 
*tis a commen and natural Accident ; ſometimes 
drowned Bodies are ſwell'd more, ſometimes leſs, 
ſometimes not at all: I think it hardly deſerves a 
Phyſician to prove that a Body may be drowned 
with very little Water ; that a Man may be drow- 
ned by Strangling or Suffocation, cauſed by a 


little Water in the Lungs, without any great 
quantity of Water receiv d in the Body, is a cer- 


tain and eſtabliſh'd Truth; for I am told that 


when Reſpiration ceaſes, the Party dies, and can 
receive no more Water after that: So that no- 
thing is to be infer'd from a Body's having more 
or leſs Water found in it, eſpecially if your Lord- 
ſhip will give me Leave to obſerve this Diſtin- 
ction, where a Body is voluntarily drowned, and 
where it is drowned by Accident; for People that 
fall in by Accident do ſtruggle and ſtrive as long 
as they can; every time they riſe they drink ſome 
Water into the Stomach, to prevent its paſſing 
into the Lungs, and are drowned no ſooner than 
needs mult ; but Perſons that voluntarily drown 
themſelves, to be ſure deſperately plunge into the 
Water, to diſpatch a miſerable Life as ſoon as 
they can; and ſo that little quantity in the Lungs 
which cauſes Death may be the ſooner taken in; 
after which no more is receiv'd : And 1 hope by 
Phyſicians it will appear there is good Ground 
for this Difference. | 

The next is the Evidence that the Surgeons 
have given on the other Part, relating to the ta- 
king this Gentlewoman out of her Grave after 
ſhe had been buried ſix Weeks: Whether this 
ought to have been given in Evidence, for the 
Reaſons I hinted at in a Criminal Caſe, I ſubmit 


to your Lordſhip ; but, as it is, I have no reaſon 


to apprehend it, being able to make appear, that 
the Gentlemen who ſpoke to this Point have de- 
liver'd themſelves in that manner, either our of 
extream Malice, ora moſt protound Ignorance ; 
this will be ſo very plain upon my Evidence, that 
I muſt rake the Liberry to impute one or both of 
thoſe Cauſes to the Gentlemen that have argued 
from their Obſervations upon that Matter. 

And now, if your Lordſhip will but pleaſe to 
conſider the Circumſtances under which they 
would accuſe me cf this horrid Action, I don't 
think they will pretend to ſay, that in the whcle 
Courſe of my Life I have beenguilty of any mean 
or indirect Action; and I will put it upon the worſt 
Enemy TI have in the World to ſay it. Now, for a 
Man in the condition I was in, of ſome Fortune 
in Poſſeſſion, related to a better, in a good Em- 
ployment, thriving in my Profeſſion, living with- 
in my Income, never in Debt (I may truly ſay 
not Five pounds at any one time theſe Years paſt) 
having no poſſibility of making any Advantage by 
her Death, void of all Malice, and, as appears by 
her own Evidence, in perfect Amity and Friend- 
ſhip with this Gentlewoman, to be guilty of the 
murthering her, to begin at the Top of all Baſe- 
neſs and Wickedneſs, certainly is incredible. 

My Lord, in this Proſecution my Enemies 
ſeeing the Neceſſity of aſſigning ſome Cauſe, have 
been ſo malicious to ſuggeſt before (tho'not now, 
when I have this Opportunity of vindicating 
my ſelf publickly) that I have been concern'd in 
the Receipt of Money for this Gentlewoman, 
had her Securities by me; and ſometimes, that I 
had been her Guardian, or her Truſtee, and I 
know not what. I now ſee the Contrivers and 
Promoters of that Scandal, and they know it to 
be Baſe, Falſe, and Malicious; I never was con- 
cern'd in Intereſt with her, dire&ly or indirect- 
iy, and ſo I told them when I was before my 
Lord Chief-Juſtice : Tis true, it was then jult 
ſuggeſted by the Proſecutors, I then denied 1t, 
and I deny it ſtill — — I thank _ . 

| av 
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have not been uſed, nor have I need, to deny 
the Truth. | 

My Lord, you find the Proſecutors have no- 
thing to ſay to me upon this Head, after all the 
Slanders and Stories they have publiſh'd againſt 
me, of my having Money in my hands which be- 
long'd to the Deceaſed : But tho' they do not 
ſtir it, I will, and give your Lordſhip a full Ac- 
count of all that ever was in that Matter. When 
I lodg'd at Hertford, ſome time ſince, ſhe deſired 
me to recommend to her a Security for 200 l. it 
it came in my Way; my Lord, when I came to 


Town, I underſtood that one Mrs Puller, a Client 


of mine, had a Mortgage formerly made to her by 
one Mr Lofizs, of Lambeth in Surrey, for the like 
Sum, and that ſhe was willing to have in her Mo- 
ney: I wrote to this Gentlew oman, the Deceaſed, 
to acquaint her of the Security ; ſhe thereupon 
did ſend up 200 J. and ſome odd Pounds for In- 
tereſt (the Account of which I produced to my 
Lord Chief Juſtice); this Money was ſent to me by 
Mr Cramfield, as J have been inform'd, and by him 
given to Mr Toler's Clerk, and by him brought 
publickly to me: My Lord, this Mortgage I im- 
mediately transfer'd by Aſſigument, endors'd on 
the Back of it, and Mrs Habberficld, a Truſtee for 


Mrs Puller, ſi gn d and ſeal'd it, and that very 1ool. 


and Intereſt due, was at one and the ſame time 
paid to Mrs Puler, and by her the Principal was 
paid to her Daughter, in part of her Portion. 
All this was tranſacted the beginning of December 
laſt, and ſhe was not drowned till the 13th of 
March following : And, my Lord, theſe People 
that are now the Proſecutors did own before my 
Lord Chief-Juſtice that they had found this Mort- 
gage among the Deceaſed's Writings in her Cabi- 
net at the Time of her Death. Now, my Lord, 
I fay, that ſaving this one Service I did her, as I 
faid in December laſt, I never was otherwiſe con- 
cern'd with her in the receiving or diſpoſing of 
any of her Money ; nor had I ever any of her 
Securities for Money in my keeping ; and I defie 
any Adverſary I have to ſhew the contrary. 

My Lord, as there appears no Malice, no In- 
tereſt, ſo they have prov'd for me that there was 
no Concealment of Shame, to induce me to com- 
mit ſo barbarous an Action; otherwiſe perhaps, 
now they find they can aſſign no other Cauſe, they 


would content themſelves to give that Reaſon, 


and fling that Scandal at me: And tho'I take it 
by the Experience I have had of them, they did 
not deſign to do me any Favour, yet I thankthem, 
in endeavouring to vindicate her Honour, they 
have ſecured my Reputation againſt that Ca- 
lumny; and tho' I am ſatisfied, as I ſaid, they 
did not intend me Kindneſs, yet, I thank Gop, 
they have given me a juſt Opportunity to take 
Advantage of their Cunning for the clearing of 
my Innocence in that Particular. 

Then, my Lord, not to reſt it here, but to 
ſatisfie the Jury and the Horld how this Gentle- 
woman came to deſtroy her ſelf, I ſhall give the 
cleareſt Evidence that was ever given in any Court 
that ſhe murther'd her ſelf. When I enter upon 
this Proof, I muſt of neceſlity treſpaſs upon the 
Character of this Gentlewoman that is dead. 1 


_ confeſs this is a tender Point, tis a thing TI would 


willingly be excuſed from, and *tis not without a 
great deal of ReluQtance and Compulſion forced 
from me. That ſhe was melancholy the Proſe- 


cutors themſelves have prov'd; but I muſt of ne- 
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ceſſity ſhew you the Occaſion and Reaſons of it, 
and the Witneſſes will tell Your Lordſhip what 


deſperate Reſolutions ſhe had been under former- 
ly, and that will lead me to near the Time of her 


Death, to ſhew why, and upon what Accidents, 


ſhe made away her ſelf. I will not enumerate Par- 
ticulars by way of opening; only I muſt tell Your 
Lordſhip, that ſome Letters of hers muſt of neceſ- 
ſity be produced, which truly, as I ſaid, Iſhould 
not meddle with, if I had not theſe innocent Gen- 
tlemen here to defend as well as my ſelf. Perhaps 
it may be ſaid, that in Honour I ought to conceal 
the Weakneſs of this Gentle woman; but then in 
Honour and Juſtice to theſe Gentlemen that are 
falſly accus d with me, I cannot do it: Thopethis 
one Reaſon will excuſe me to the World, for I have 
no other that could have oblig'd me to bring theſe 
Letters upon the Stage. I ſolemnly proteſt, if I 
ſtood here ſingly in the Caſe of my own Life, up- 
on the Evidence given againſt me, I take it to be 
ſo inconſiderable, I would not do it; but I muſt 
do it to ſhew that theſe Gentlemen alſo are inno- 
cent, and to preſerve them, becauſe I am ſatisfied 
in my own Mind they are ſo. My Lord, when I 
have done that, I ſhall ſhew Your Lordſhip in 
the next place, that it is utterly impoſſible I 
could be concern'd in this Fact, if I had had all 
the Motives and Provocations in the World to 
have done it; I ſhall ſhew Your Lordſhip, in 
point of Time it could not be. 

The Maid Sarah Walker, who is the ſingle Wit- 
neſs, I take it, that ſays any thing in the leaſt re- 
lating to me, ſaid but now the Clock had ſtruck 
Eleven before ſhe carried up the Coals, and about 
a quarter of an hour after, while ſhe was warm- 
ing the Bed above-ſtairs,ſhe heard the Door clap, 
and ſometime after that ſhecame down and found 
that I and her Miſtreſs were gone. Now in point 
of Time I ſhall prove it utterly impoſſible I could 
be guilty of the Fact I am accus'd of, being ſeen 
to come into the Gloue- lun as the Town-Clock 
ſtruck Eleven, and ſtaying there more than a 
quarter of an hour, was, after ſeveral things done 
at my Lodging, in Bed before Twelve a-Clock, 
and went no more out that Night, as | ſhall prove. 
As for that little Circumſtance of ſending for my 
Horſe, which they have made uſe of all- along to 
back this Proſecution, their very telling me of 
that Matter, ſhews how much they are put to 
their Shifts to juſtifie their accuſing me; I ſay, in 
Prudence I ought to have done what I did: I ſent 
for him on the Tuęſday, but, as their Witneſs ſaith, 
I told him at the time I bid him fetch my Horſe, 
not to uſe then, nor till by the Courſe of the Cir- 
cuit I was to go into Eſſcx with the Judges the 
next Morning ; and till then the Proſecutor's 
Witneſs, who is the Hoſtler of the Glove- Iun, was 
order'd to ſet him up there, to litter him down, 
and to take care of him and feed him, and that he 
ſhould be ready for me to go to Chelmsford on the 
morrow, whither I went with the other Counſel 
the next Morning being Wedneſday : And this, 
my Lord, is the Whole of that Matter. 

My Lord, this Buſineſs ſlept near two Months 
after the Coroner's Inqueſt before I heard of it, 
or imagin'd my ſelf to be concern'd in it, and was 
never ſtirr'd till two Parties, differing on all other 
Occaſions, had laid their Heads together : I beg 
leave to let your Lordſhip a little into that Mat- 
ter, to ſhew you how this Proſecution came to be 
manag'd with ſo much Noiſe and Violence Fn 5 

| t 
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hath been. I can make it appear, that one of the 
greateſt of the Quakers, Mr Mead by Name, has 
very much, and indire&ly too, concern d himſelf 
in this Matter; it ſeems they fancy the Reputa- 
tion of their Sect is concern'd in it, for they think 
it a wonderful thing, nay, abſolutely impoſſible 


( however other People may be liable to ſuch Re- 


ſolutions) that one who was by her Education in- 
titled to the Light within her, ſhould run head- 
long into the Water, as if ſhe had been poſſeſs d 


with the Devil; of this they think their Sect is 


to be clear'd, tho' by ſpilling the Blood of four 
innoceat Men. The other ſort of People that 
concur with the Quakers in this Proſecution, 1 
ſhall mention, now I come to obſerve what the 
Witneſſes are that have been produced againſt me; 
ſome of em I have nothing to object to, but that 
they are extream indigent and poor, and have 
been help'd by the Proſecutor ; thoſe that are ſo, 
ſay nothing as to me; others, who live in this 
Town, and give their Opinions of the Manner of 
her Death, are poſſeſt with much Prejudice againſt 
me, upon Feuds that have riſen at the Elections of 
my Father and Brother in this Town; and theſe 
with the Guakers have wholly dreſs d up this Mat- 
ter for ſeveral Ends; the Quakers, to maintain the 
Reputation of their Se& ; and the others, to de- 


ſtroy, or break at leaſt, the Intereſt of my Family 


in this Place: But however effectual theſe Deſigns 
may have been to have made a great Noiſe in the 
World out of nothing, I am ſatisfied now that I 
am in a Court of Juſtice, where no Perſon's Re- 
putation, much leſs his Life, will be ſacrificed to 
the Policy or Malice of a Party without Proof ; 
and therefore J have taken up ſo much of your 
Time, to ſet the true Riſe of this Proſecution be 
fore you in a clear Light. = 

My Lord, as to my coming to this Town on 
Monday, it was the firſt Day of the Aſſizes, and 
that was the Reaſon that brought me hither : 
Before I came out of Town, I confeſs, I had a 
deſign of taking aLodging at this Gentlewoman's 
Houſe, having been invited by Letter ſo to do; 
and the reaſon why I did not was this : My Bro- 
ther, when he went the Circuit, alwaies favour'd 
me with the offer of a Part of his Lodging, which 
out of good Husbandry I alwaies accepted : The 
laſt Circuit was in Parliament-time, and my Bro- 
ther being in the Money-Chair, could not attend 
the Circuit as he us'd to do; he had very good 
Lodgings, I think one of the beſt in this Town, 
where I us'd to be with him; theſe were alwaies 
kept for him, unleſs notice was given to the con- 
trary. The Friday before I came down to the Aſ- 
ſizes, I happen'd to be in company with my Brother 
and another Gentleman, and then I ſhew'd them 
the Letter by which I was earneſtly invited down 
to lie at the Houſe of this Gentlewoman during 
the Aſſizes (tis dated the gth of March laſt) and 
deſigning to comply with the Invitation, I there- 
upon deſir'd my Brother to write to Mr Barefoot, 
our Landlord, and get him, if he could, to diſ- 
poſe of the Lodgings ; for, ſaid I, if he keeps em 
they muſt be paid for, and then I cannot well 
avoid lying there: My Brother did ſay he would 
write, if he could think on't; and thus, if Mr Bare- 


| Foot diſpoſed of the Lodgings, I own I intended 


to lie at the Deceaſed's Houſe, but if not, I look'd 
on my ſelf oblig'd to lie at Mr. Barefoot Ss. Ac- 
cordingly I ſhall prove, as ſoon as ever I came to 
this Town, in the Morning of the firſt Day of the 


Aſſizes, I went directly to Mr Barefoor's (the 
Maid and all agree in this) and the reaſon was, 
J had not ſeen my Brother after he ſaid he would 
write, before I went out of London; and therefore 
*rwas proper for me to go firſt to Mr Bareſots, 
to know whether my Brother had wrote to him 

and whether he had diſpos d of the Lodgings 5 
not. As ſoon as I came to Mr Barefoot, there 
was one Mr Taylor, of this Town, came to me, 
and I in his hearing ask'd Mr Barefoot, his Wife 

and Maid-ſervant, one after another, if they had 
receiv'd a Letter from my Brother to unbeſpeak 
the Lodgings ; they told me No, that the Room 
was kept for us; and I think they had made a 
Fire, and that the Sheets were airing. I was a 


little concern'd he had not writ, but being ſatis- 


fied that no Letter had been receiv'd, I ſaid im- 
mediately, as I ſhall prove by ſeveral Witneſſes, If 
it be ſo, I muſt ſtay with you, I will take up my 
Lodging here: Thereupon I alighted, and ſent 
for my Bag from the Coffee-houſe, and lodg'd all 
my Things at Barefoot s, and thus I took up my 
Lodging there as uſual. I had no ſooner done this, 
but Sarah Walker came to me from her Miſtreſs 
to invite me to Dinner, and accordingly I went 
and dined there, and when I went away,it may be 
true, that being ask d, I ſaid J would come again 
at Night; but that I ſaid I would lie there, I do 

oſitively deny, and knowing I could not lie there 


tis unlikely I ſhould ſay fo. My Lord, at Night 


I did come again, and paid her ſome Money that 
I receiv'd from Mr Lofius, who is the Mortgager, 
for Intereſt of the 200 J. I before mention d (it 
was 61. odd Money, in Guineas and Half-gui- 
neas) I writ a Receipt, but ſhe declined the ſign- 
ing of it, preſſing me to ſtay there that Night, 
which I refuſed as engag'd to lie at Mr Barefoor's, 
and took my leave of her; and that very Money 
which I paid her was found in her Pocket, as 1 
have heard, after ſhe was drowned. 

Now, my Lord, the Reaſon that I went to her 


Houſe at Night was firſt, as I ſaid, to pay her 


the Intereſt- money; in the next place, twas but 
fitting, when I found my ſelf under a Neceſſity 
of diſappointing her and lying at Barefoor's, to go 
to excuſe my not lying there, which I had not an 
Opportunity at Dinner-time to do. My Lord, 
I open my Defence ſhortly, referring the Parti- 
culars to the Witneſſes themſelves, in calling 
thoſe who will fully refute the Suppoſitions and- 
Inferences made by the Proſecutor, whom firſt, 
my Lord, I ſhall begin with, to ſhew there is 
no Evidence of any Murther at all committed ; 
and this, I ſay again, ought to be indiſputably 
made manifeſt and prov'd before any Man can be 
ſo much as ſuſpe&ed for it. | | 

Mr Baron Hatſel. Do not flouriſh too much; 
Mr Cowper; if you have open'd all your Evidence 
call your Witneſſes, and when they have ended, 
then make your Obſervations. | 

Mr Cowper. Then, my Lord, I will take up no 
more of your Time in opening this Matter. 


a Robert Dew (who appear d) 
When Mrs Sarah Stout drowned her ſelf, was not 


you a Pariſh Officer? | 


R. Dew. I was I was next Houſe to 


the Coach and Horſes, and about Six of the Clock 
came a little Boy (Thomas Parker's Boy) and ſaid 
there was a Woman fallen into the River: J con- 
ſider d it was not my Buſineſs, but the 1 
an 
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and I ſent the Boy to the Coroner, to acquaint 
him with it, and the Coroner ſent Word by the 
Boy, and deſir d ſhe might be taken out, ſoI went 


to the River and ſaw her taken out; ſhe lay in 


the River (as near as I could gueſs) half a foot in 
the Water, ſhe was cover'd with Water, ſhe had a 
ſtriped Petticoat on, but nothing could be ſeen 
of it above-Water; I heavd her up, and ſeveral 
Sticks were underneath her, and Flags, and when 
they took her out, ſhe froth'd at the Noſe and 
Mouth. ; 

Mr Cooper. How was ſhe ? Was ſhe driven 
between the Stakes ? 

R. Dew. She lay on the right Side, her Head 
leaning rather downwards, and as they pull'd her 


| up I cried, Hold, hold, hold, you hurt her Arm, and ſo 


they kneel'd down and took her Arm from the 
Stakes. | 

Mr Cowper. Did you ſee any Spot upon her 
Arm ? 

R. Dew. Yes, Sir. 

Mr Cowper. What ſort of Spot was it? 

R. Dew. It was reddiſh, I believe the Stakes 
did it, for her Arm hit upon the Stake where 


_ ſhe lay. 


Mr Cowper, Pray how do theſe Stakes ſtand 
about the Bridge of the Mill ? | 
R. Dew. I ſuppoſe they ſtand about a foot a- 
ſunder ; they ſtand ſlanting, leaning down the 
Stream a little. 

Mr C:uper. Could you diſcern her Feet? 

R. Dew. No, nothing like it, nor the ſtriped 
Petticoat ſhe had on. 

Mr Cowoer. Might not her Knees and Legs 
be upon the Ground, for what you could ſee? 

R. Dew. Truly, if I were put upon my Oath, 


whether they were ſo, or not, I durſt not ſwear 


it; ſometimes the Water there is four feet, ſome- 
times three and a half; I believe her Feet were 
very near the bottom. ; 

Mr Cowper. Are not the Stakes nail'd with 
their Head againſt the Bridge? 

R. Dew, They are naild to the Side of the 
Bridge- | 

Mr Cowper. Pray deſcribe the Manner in which 
they took her up. 

R. Dew. They ſtoop'd down and took her up. 
Mr Cowper. Did they take her up at once? 
R. Dew. They had two heavings, or more. 

Mr Cowper. What was the Reaſon they did 
not take her up at once? 

R. Dew. Becauſe I cried out, They hurt her Arm. 

Mr Cowper, Was ſhe not within the Stakes ? 

R. Dew. No, this Shoulder kept her out. 

Mr Cyuper. When you complain'd they hurt her 
Arm, what Anſwer did they make you ? 

R. Dew. They ſtoop'd down and took her Arm 


out from between the Stakes, they could not have 


got her out elle. 

Mr Cowper. After ſhe was taken out did yo 
obſerve any Froth or Foam come from her Mouth 
or Noſe ? | 

R. Dew. There was a white Froth came from 
her, and as they wiped it away, it was on again 
preſently. 

Mr Cowper. What was the appearance of her 


Face and upper Parts at that time ? 


R. Dew. She was ſo much disfigur'd, I believe, 
that ſcarce any of her Neighbours knew her, the 
Slime of the Water being upon her. 

Mr Couper. Did you ſee her Maid Sarah Wal- 
ker at that time ? | 
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R. Dew. No. 3 Thy: 
Mr Baron Hatſel. Mr Cowper, do you intend 

to ſpend fo much time with every witneſs? IL 

don't ſee to what Purpoſe many of theſe Que- 

ſtions are ask'd, | 

Mr Cowper. I have done with him, call Dung. 

Mr Baron Hatſel. Mr Cowper, I would not have 
you ſtraiten your ſelf, but only ask thoſe Que- 
ſtions that are pertinent. 

Mr Cowper. Pray give an Account of what you 
know of this Matter. | 

Toung. On Tueſday Morning, between five and 
ſix a-Clock, laſt Aſſizes | 

Mr Cowper. What Officer was you ? 

Dung. J was Conſtable. 2 

Mr Cowper. Was you employ d by the Coro- 
ner! | | 

Toung. Not by him in Perſon. Between five 

and ſix a-Clock ſome of the Men that came into 

my Yard to work told me a Woman was drowned 
at the Mill; Iſtaid a little and went down to ſee, 
and when | came there I ſaw a Woman, as they 
had told me, and I ſaw part of her Coat lie on 
the top of the Water to be ſeen, and I look'd 
ſtrictly and nicely within the Bridge, and ſaw the 

Face of a Woman, and her left Arm was on the 

outſide the Stakes, which I believe kept her from 

going thro' ; ſo I look'd upon her very wiſhfully, 

and was going back again; and as I came back I 

met with R. Dew, and two of my Neighbours, 

and they ask'd me to go back with them, and 
ſaid they were going to take her up, and being 

Conſtable, I told them I thought it was not pro- 

per to do it, and they ſaid they had Orders for 

it; fo I being Conſtable, went back with them; 
and when I came there I found her in the ſame 

Poſture as before ; we view'd her very wiſhfully, 

her Coat that was driven near the Stakes was 

ſeen, but none of her other Coats, or her Legs ; 
and after we had look'd a little while upon her, - 
we ſpake to Dell and Ulſe to take her up, and one 
of them took hold of her Coat till he brought her 

above Water; and as her Arm drew up, I ſaw a 

black Place, and ſhe laid ſide way, that he could 

not take her up till they had let her down again, 
and ſo they twiſted her out ſideway; for the 

Stakes were ſo near together that ſhe could not 

lie upon her Belly, or upon her Back ; and when 

they had taken her up, they laid her down upon 

a green Place, and after ſhe was laid down a 

great Quantity of Froth (like the Froth of new 

Beer) work'd out of her Noſtrils. | 
Mr Bar. Hatſel. How much do you call a 

great Quantity ? | > 
Young. It roſe up in Bladders, and run down on 

the Sides of her Face, and ſo roſe again; and ſee- 
ing her look like a Gentlewoman, we deſired one 

Le to ſearch her Pockets, to ſee if there were any 

Letters, that we might know who ſhe was; ſo the 

Woman did, and I believe there was twenty or 

more of us that knew her very well when ſhe was 

alive, and not one of us knew her then ; and the 

Woman ſearch'd her Pockets, and took out fix 

Guineas ten Shillings three pence half-peny, and 

ſome other Things; and after that I defired ſome 

of my Neighbours to go with me and tell the 

Money, for when it came to be known who ſhe 

was, I knew we muſt give an Account on't, and I 

laid it upon a Block and told it, and they ty'd it 

up in a Handkerchief, and I ſaid I would keep the 


Money, and they ſhould ſeal it up to prevent any 
Que- 
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Queſtion about it; and during all this while of 
Diſcourſe, and ſcaling up the Money, the Froth 
Kill work' d out of her Mouth. 

Mr Cowper. Have you meaſured the Depth of 
the Water? What Depth is it there? 

Toung. I meaſured the Water this Morning, and 
twas ſo high that it ran over the Floodgate, and 
the Height of it was about 4 Foot 2 Inches, but 
ſometimes tis pent up to a greater Height than 
tis to Day. 

Mr Couper. Was it higher to Day than when 
the Body was found ? 8 

Dung. To the beſt of my Remembrance *rwas 


as high to Day as it was then. 


Mr Cowper. Was any Part of the Body above 


Water ? 


ſeen. 
Mr Cowper. Could you ſee where her Legs lay? 


Toung. No, nor nothing but her upper Coats, 
Which were driven againſt the Stakes. 

Mr Cowper. Pray give an Account how long ſhe 
lay there, and when ſhe was convey'd away. 

Tong. I ſtay'd a quarter of an Hour, and then 
I went and ſealed up the Money at my own 
Houſe, ſo that I did not ſee her remov d. 

Mr Jones. Was any Body there beſides your 
ſelf at this time? | 

Toung. Yes, Twenty People at the leaſt. 
MIx Jones. Now here is Ten of them that have 

ſworn that the Body was above the Surface of 
the Water. | 

Mr Baron Hatſel. No, her Cloaths, they ſay, 
were, but the Body was ſomething under the 
Water. | 

Mr Cowper. Now I will trouble your Lordſhip 
no more with that Fact, but I will give you an 
Account of the Coroners Inqueſt, how diligent 
they were in their Proceedings, and produce a 
Copy of the Inquiſition it ſelf, that ſne was 
found to have drowned her ſelf. | 

Mr Baron Hatſel. Mr Cowper, that is no Evi- 
dence, if it be produced in order to contradict 
what theſe Witneſſes have ſaid, that have been 
examin'd for the King; but if you will prove, 
that they have ſworn otherwiſe before the Coro- 
ner than they now do, then you ſay ſomething, 
otherwiſe the Coroner's Inqueſt ſignifies nothing 
as to the preſent Queſtion. _ 

Mr Cowper. Call Thomas Mall. « am loth to be 
troubleſome, but if you pleaſe to favour me, I 
deſire to know of them, whether they do admit 
there was an Inquiſition, and that ſhe was found 
Non Compos Mentis, and did kill her felt. 

Mr Jones. We do admit it. 

Jury-man. We deſire it may be read. 

MrBaron Hatſel. Why, won't you believe what 
they agree to on both Sides ? | 

Fury-man. If they do agree ſo, I am ſatisfied. 
Mx Cowper. Thomas Wall, pray do you give an 

Account of what you know of Mrs Srout's being 
taken up · | 

Wall. My Lord, I was one of. the Jury, that 
viewed her at the Place where ſhe was laid when 
ſhe was taken up, and there was no Marks upon 
her, only a little Mark about her Ear, and ſome- 
thing near her Collar-bone ; that was all J ſee 
upon her. 

Mr Cowper. Do you know any thing of any 
Surgeons being employ d to view thoſe Marks? 
Wall. My Lord, we had ſeveral Perſons that 


Dung. No, nor nothing like the Body could be 


came before us that we examin'd, we had a Dir. 
pute concerning theſe Marks what might effect 
them, and we deſir d Mr Dimſdale and Mr Cam!;,; 
to ſee them, that we might be the better ſatisfied, 


and they both went down and view'd the Body, 


after it was brought down to Mrs Star's, and 
they came back, both of them, and Mr Jon 
Dimſdale told us, that theſe Marks were no more 
than were uſual in ſuch Caſes, and it was only 
the Stagnation of Blood. 

Mr Cwper. Was it the old Man or the young 
Man? | . 

Wall. It was the young Man. 

Mr Cowper. Uſual did he ſay ? 

Wall. 1 can tell the very Words, I have them 
writ down. 

Mr Cowper. Pray do ſo, for he has denied it here. 

Wall. (looks on his Paper) Here tis. Mr Dimſ- 
dale and Mr Camlin came to us, and Mr Dimſdal: 
ſpake and faid theſe Marks are uſual, or might 
be uſual ; or if they were Marks, it was no 
more than was uſual in ſuch Caſes ; and, that it 
was the Stagnation of Blood. © 

Mr Cowper. Now you have your Notes in your 
Hand, pray what did Sarah Walker ſay to you as 
to the Time I went from Mrs Sour's ? 

all. Sarah Walker ſaid, it was about Eleven 
a-Clock when ſhe took up Coals to warm the 
Bed, but ſhe ſaid ſhe could not, nor did not 
know when Mr Cowper went our, for ſhe warm'd 
the Bed, and MrCowper not coming up, ſhe took 
up ſome more Coals, and tarried a little longer, 
and no Body coming up, ſhe went down, and 
found Mr Cowper was gone, and ſhe look'd into 


the Parlour, and her Miſtreſs was gone. 


Mr Bar. Hatſel. The Woman ſaid the ſame 
Thing. | 
Mr Cowper. Tis neceſſary in this Particular 
as to the Time. | 
Mr Bar. Hatſel. She told you the Clocks did 
differ. | 
(Then Mr Bowden was called.) 


Mr Cowper. Well, what do you know of the 
taking up of Mrs Stout ? | 

Bowden. I went with the reſt of the Neighbours 
to view her, and I did perceive it was Mrs Sarah 
Stout 's Body, tho' ſome queſtion'd it; I do believe 
J was the ſecond Perſon that diſcover'd it was 
ſhe; and, my Lord, I did ſee a great dealof Froth 
that came out of her Mouth and Noſtrils. 

Mr Cowper. Did you go about to wipe it away? 

Bowden. No, but ſome other Perſon did; it 
came out in a great Quantity. 

Mr Jones. How much do you call a great 
Quantity ? | 

Bowden, Her Mouth and Noſtrils were very 
full of it. 

Mr Jones. Was not her Mouth ſhut ? 

Bowden. I did not obſerve that. | 

Mr Cowper. How long had ſhe lain there be- 
fore you came ? 
Bowden. 1 believe I was there in half an Hour, 
as ſoon as I heard the Report of it I went down. 

Mr Cowper. Call Mr Shute. 

Mr Bar. Hatſel, Well, what can you ſay to 
this Matter ? 

Shute. Sir, I was ſummoned upon the Jury up- 
on the Coroner's Inqueſt, and I perceiv'd when I 
was there, that the ſame Stuff worked out of 


Mrs Srout's Noſtrils as worked out of the Child's. 
Mr 
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Mr Bar. Hatſel. What Child is that you ſpeak faction will likewiſe vary, fo that it ſeetns to me 


of, is it the Child that was drowned in the ſame 
Place as Mrs Stout was? 


Shute. Yes. | | | | 
Lb Cs My Lord, I am very tender how I 


take up your Lordſhip's Time, and therefore I 
will not trouble you with any more Witneſles up- 
on this Head, but, with your Lordſhip's Leave, I 
will proceed to call ſome Phyſicians of Note and 
Eminence, to confront the Learning of the Gen- 
tlemen on the other S1de — Dr Shane, you were 
in Court when theſe Gentlemen delivered their 
Opinion concerning Mrs Szout's having no Water 
in her, I deſire you would give your Opinion in 
that Matter. 

Dr Sloane. I have not heard them very particular- 
ly or diſtinctly, becauſe of the great Croud, ſome 
of them I have ; Caſes of this kind are very un- 
common, and none of them have fallen dire&ly 
under my own Knowledge. As tomy Opinion of 
drowning, it is plain, that if a great quantity of 
Water be ſwallowed by the Gullet into the Sto- 
mach, it will not ſuffocate or drown the Perſon : 
Drunkards, who ſwallow freely a great deal of 
Liquor, and thoſe who are forced by the Civil Law 
to drink a great quantity of Water, which in gi- 
ving the Queſtion (as tis called) is poured into 
them by way of Torture to make them confeſs 
Crimes, have no Suffocation or Drowning happen 
to them : But on the other hand, when any quan- 
tity comes into the Wind- pipe, ſo as it does hin- 
der or intercept the Inſpiration, or coming in of 
the Air, which is neceſſary for Reſpiration or 
Breathing, the Perſon 1s ſuffocated. Such a ſmall 
quantiry will do, as ſometimes in Preſcriptions, 
| when People have been very weak, or forced to take 
Medicines, I have obſerved ſome Spoonfuls inthat 
Condition (if it went the wrong way) to have 
choaked or ſuffocated the Perſon. I take Drown= 
ing in a great Meaſure to be thus, and though it 
is very likely when one ſtruggles he may (to ſave 
himſelf from being choaked) ſwallow ſome quan- 
tity of Water; yet that is not the Cauſe of his 
Death, but that which goes into the Wind-pipe 
and Lungs: Whether a Perſon comes dead or a- 
lire into the Water, I believe ſome quantity will 

o into the Wind-pipe, and I believe without 
Fords after Death little will ger into the Sto- 
mach, becauſe that ir ſhould, ſwallowing is ne- 
ceſſary, which after Death cannot be done. 
Mr Baron Hatſel. Pray, Doctor, I underſtand 
you ſay this; that in caſe a Perſon is drowned, 
that there may be but little Water in theStomach? 

Dr Shane. That it is accidental, my Lord. 

Mr Baron Hatſel. But what do you ſay to this, 
if there had been Water in the Body, would it 
not have putrified the Parts after it had lain fix 
Weeks ? | | 

Dr Sloane. My Lord, I am apt to think it would 
have putrified the Stomach leſs than the Lungs, be- 
cauſe the Stomach is a Part of the Body that is 
contrived by Nature, partly to receive Liquids ; 


but the Contrivance of the Lungs is only for the 


receiving of Air, they being of a ſpongy Nature, 
the Water might fink more into them than the 
Stomach; but I believe it might putrify there too 
after ſome Time . I am apt to think that when a 
Body is buried under Ground, according to the 
Depth of the Grave, and Difference of the Wea- 
ther and Soil, the Fermentation may be greater 
or leſſer, and that according to the ſeveral Kinds 
of * - Liquids in the Stomach the Putri- 
oL V. | 


to be very uncertain. . 
Mr Baron Hatſel. But when they are in a Cof- 
fin, how is it then? | 

Dr Sloane, No doubt there will be a Fermenta- 
tion more or leſs, according as the Air comes 
more or leſs to the Body. Indeed it may be o- 
therwiſe, where the Air is wholly ſhut out, which 
is ſuppoſed to be the way of Embalming, or pre- 
ſerving of dead Bodies of late, without the Uſe of 
any Spices, Which is thoughr in a greatmeaſure to 
be brought about by the cloſeneſs of the Coffin, and 
hindering of the Air from coming into the Body. 

Mr Cyuper. Is it poſſible in your Judgment for 
any Water to paſs into the Thorax ? 

Mr Soane. I believe tis hardly poſſible that any 
ſhould go from the Wind-pipe into the Cavity of 
the Thorax, without great Violence and Force, 
for there is a Membrane that covers the outſide 
of the Lungs, that will hinder the Water from 
paſſing through it into any Part without them. 

Mr Cowper. Now, do you think it poſſible to 
find Waterin adrowned Body after ſix Weeks time? 

Dr Sloane. T am apt to think if there was any 
Quantity in the Lungs, theSpongineſs of the Part 
would ſuck up ſome Part of it. As to the Sto- 
mach, I have not known it tried; but ris like if 
there was a great Fermentation, a great deal of 
it would riſe up in Vapours or Steams, and go 
off that way. 

Mr Cowper. Dr Garth, I can't tell whether you 
were in Court when the Surgeons who are Wit- 
neſſes for the King gave their Evidence. 

Dr Garth. Yes, I was. 

Mr Cowper. Then I deſire you, Sir, to give your 
Opinion as to thoſe particulars. 

Dr Garth. I obſerved in this Tryal the firſt 
Gentleman call'd for the King that ſpoke to this 
Matter was Mr Coatſworth. He faith he was ſent 
for to open her, upon an Aſperſion of her being 
ſaid to be with Child. I agree with him in what 
he ſpeaks to that Point, but muſt differ with him 
where he infersſhe was murthered becauſe he found 
no great quantity of Water in her, as alſo her 
Head extreamly mortify'd, but not her Lungs 
(Lungs and Bowels I think were uſed promiſcu- 
oully.) Now, my Lord, as to the matter of Pu- 
trifaction, I think *tis not much material whether 
there be any Water or no in the Cavities of the 
Body; if Water would haſten Putrifaction, it 
wou'd do it as well in the Lungs as otherwiſe; 
there is always ſome Water in the Lympheducts 
there, the breaking of which may be one Occaſion 
of Catarrhs. As to what relates to the Putrifa- 
ction of the Head, it may happen from a ſtop- 
page of the refluent Blood, which is ſtaid there 
in a great Quantity, through the Suffocation in 
the Water, or from the Nearneſs of the Brain, 
which is obſerved often to mortify firſt. 

The next was Mr Dimſdale (I would ſpeak to 
them all in order if my Memory would permit} 
I think he was of the ſame Opinion as Mr Coarſ- 
worth ; he laid the Streſs of his Suſpicion upon the 
Mortification of the Head, which I think is not 
at all material, no more than what they infer 
from her floating : It being impoſſible the Body 
ſhould havefloated, unleſs it had reſted, or had been 
entangled among the Stakes, becauſe all dead Bo- 
dies (I believe) fall to the bottom, unleſs they 
be prevented by ſome extraordinary Tumour. My 
Lord, we have not only Philoſophy, but Experi- 
ments for this. The Witneſſes all agree ſhe was 


found 
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found upon her Side, which to ſuppoſe her to float 
in this poſture, is as hard to be conceived, as to 
imagine a Shilling ſhould fall down and reſt upon 
its Edge rather than its broad Side; or that a 
Deal Board ſhou'd rather float Edge ways than o- 
therwiſe : Therefore tis plain ſhe was entangled, 
or elſe the Poſture had been otherw iſe. ; 
As to the Quantity of Water, I do not think 
it neceſſary it ſhould be very great. I muſt own 


the Water will force itſelf into all Cavities where 


there'sno Reſiſtance ; I believe when ſhe threw her 
ſelf in, ſhe might not ſtruggle to fave her ſelf, 
and by conſequence not ſup up much Water. 
Now there's no direct Paſſage into the Stomach 
but by the Gullet, which is contracted or purs d 


up by a Muſcle in Nature of a Sphincter: For if 


this Paſſage was always open, like that of the 
Wind-pipe, the Weight of the Air would force 1t 
ſelf into the Stomach, and we ſhould be ſenſible 
of the greateſt Inconveniencies. I doubt nor, but 
that ſome Water fell into her Lungs, becauſe the 
Weight of it would force itſelf down ; but if we 
conſider the Wind-pipe with its Ramifications, 
as one Cylinder, the Calculation of its Contents 


will not amount to above twenty three or twenty 


four ſolid Inches of Water, which is not a Pint, 
and which might imperceptibly work and fall out. 
I remember I offered a Wager at Garaway's Coffee- 
Houſe to a Gentleman here in Court. . 

Mr Baron Hatſel. Pray Doctor tell us your Opi- 
nion as to what the Seaman ſaid, and alſo as to 
what Dr Sloane ſaid, whether Water in the Body 
will putrify it. 

Dr Garth, I ſay not; for in ſome Places they 
keep Fleſh Meat from corrupting by preſerving 


it in Water, and *tis well known *twill putrity 


leſs fo, than when expoſed to Air. 

Mr Baron Hatſel. But what do you ſay as to 
the ſinking of dead Bodies in Water ? a 
Dr Garth. If a ſtrangled Body be thrown into 
the Water, the Lungs being filled with Air, and 
a Cord left about the Neck, *tis poſſible it may 
float, becauſe of the included Air, as a Blad- 
der wou'd; bur here is neither Cord, nor any 
Mark of it, nor nothing but a common Stagna- 
tion. | 

Mr Baron Hatſel. But you don't obſerve my 
Queſtion ; the Seaman ſaid, that thoſe that die at 
Sea, and are thrown overboard, if you dont tye 


2 Weight to them, they will not ſink, What ſay 


you to that ? : 
Dr Garth. My Lord, no doubt in this they're 
miſtaken. The Seamen are a ſuperſtitious People, 
they fancy that whiſtling at Sea will occation a 
Tempeſt ; I muſt confeſs I never ſaw any Body 
thrown overboard, but I have tried ſome Expe- 
riments on other dead Animals, and they will cer- 
tainly ſink; we have tried this ſince we came hither. 
Now, my Lord, I think, we have reaſon to ſuſ- 
pe& the Seaman's Evidence, for he ſaith, that 
threeſcore Pound of Iron is allowed to fink the 
dead Bodies, whereas ſix or ſeven Pounds wou'd 


do as well. I cannot think the Commiſſioners of 


the Navy guilty of fo ill Husbandry ; but the 
Deſign of tying Weights to their dead Bodies, is 
to prevent their floating at all, which otherwiſe 
wou'd happen in ſome few Days; therefore what 
I fay is this, that if theſe Gentlemen had found 


a Cord, or the Print of it, about the Neck of this 


unfortunate Gentlewoman, or any Wound that 
had occaſion d her Death, they might then have 
faid ſomething. 


Mr Cowper. Do you appretiend that any quan- 
tity of Water, can enter into the Cavity of the 
Thorax. . 

Dr Earth. Tis impoſſible there ſhould tit} th 
Lungs be quite rotten, there is no way but by th. 
Lungs, which are inveſted with ſo ſtrong a Mem- 
brane, that we cannot force Breath with our Blow 
pipes through it, and there's a great Providence 
in ſuch a Texture; for if there were any large 
Pores in the Membrane, the Air would paſs thro 
it into the Cavity of the Thorax, and prevent the 
Dilatation of the Lungs, and by conſequence there 
would be an End of Breathing. 

Mr Cowper. Dr Miley, pray be pleaſed to gire 
your Opinion of theſe Matters. 

Dr Morley. Thoſe which ſeem to be Queſtions 
of greateſt Moment, are whether there was a Ne- 
ceſſity for this Body (if drown'd) to have a great 
quantity of Water in it, and whether Bodies 
thrown dead into the Water float: To the firſt I 
anſwer poſitively, that there is no abſolute neceſ- 
ſity that ſhe ſhould have a great quantity of Wa- 
ter in her, and I think the Queſtion Mr Cowper 
ask d Dr Coat ſworth, whether he had like to have 
been drowned by Accident or Deſign ſuits with my 
Aſſertion; for if this Gentlewoman did volunia- 
rily drown her ſelf, ſhe then in all likelihood 
threw her ſelf into the Water, with a re ſolut ion 
of keeping her Breath for a ſpeedy Suftocation, and 
then if upon the firſt Endeavours for R-:{pirition 
(which naturally muſt be) ſhe drew into her Lungs 
two Ounces of Water, it was the ſame Ig to. 
drowning of her, as if there had been two un. 
We lee the ſame Thing done by Divers in order 
to ſave themſelves, as. it happened to this unfor- 
tunate Gentlewoman, in her Deſign of deſtroying 
her ſelf : If a Diver, before he comes to the Sur- 
face of Water, ſhould ſo far miſtake his Power of 
holding his Breath, that he ſhould be forced to en- 
deavour Reſpiration, the little Water he drew in- 
to his Lungs by this Attempt to reſpire may 
drown him. We laſt Night drown'd a Dog, «nd 
afterwards diſſected him, and found not a Spoon- 


ful of Water in his Stomach, and, I believe, un- 


bout two Ounces in his Lungs; while we were doing 
this, we drowned another, and he lay at the bot- 
tom and did not float; no more would he have 
done, it he had been hang'd before thrown into 
the Water: We took him up, and opening him 
we found much about the ſame Quantity of Wa- 
ter in his Lungs, and little or none in his Stomach, 
they both froth'd at Noſe and Mouth, becauſe the 
Water coming into the little Bladders of the Lungs, 
and there meeting with Air, a Commotion aroſe 
between the Water and Air, which cauſed the 
Froth. To the ſecond Queſtion, I think if Bo- 
dies new killed ſwim, 'tis by Accident ; for the 
Reaſon that Bodies ſwim, is becauſe by Putrita- 
ction theyrarifie, by Rarifact ion they grow lighter, 
which brings them to the Top of the Water. 
Mr Cowper. I deſire to know if any Man of 
Skil in Prudence would give his Opinion? —— 
Mr Baron Hat ſel. This is not a proper Queſtion. 
Mr Cowper. Then I will ask it thus: Do you 
think, Doctor, it is to be known 6 Weeks after 
if a Perſon was drowned. 
Dr Morley. T think it is morally impoſſible. 
Mr Cowper, Can there be any Water in the 
Thorax ? 3 
Dr Morley. By an Impoſthume or ſome Vio- 
lence to Nature poſſibly; but I think no other- 
Was. — Mr 


1699. 
Mr Cowper, Dr Toollaſton, what is your Opinion 
if a Perſon be drowned, whether it can be diſco- 
ver'd ſix Weeks after? | 
Dr H/oolafton. My Lord, I think it is impoſſible 
to be known; for if there had been never ſo much 


Water in the Body at firſt, it could not lie there 


ſo long, but mult of neceſſity have forced its way 
out. We ſee in Perſons that die of Dropſies, 
that the Water will work it ſelf out (and ſome- 


times burſt the Body) before it is buried; and, 


I am ſure, if it do ſo in Dropſies, where there are 
no viſible Paſſages for it to get out at, it muſt do 
ſo much more in drowned Perſons, where the Wa- 
ter lies only in the Stomach and Guts, and has 
nothing to hinder irs working out when it fer- 
ments, as it always doth. 

Mr Couper. Have you ever made any Experi- 
ments in that nature, Doctor? 
Dr Wollaſten. 1 have made no Experiments, 
but J have ſeen a very particular Inſtance, | 

Mr Baron Hatſel. That is very well; pray let 
us hear it, Doctor. ä | 

Dr oollaſtun. My Lord, about three Years 
ſince, I ſaw two Men that were drowned out of 
the ſame Boat. They were taken up the next Day 
after they were drowned : One of em was indeed 
prodigioully ſwell'd, ſo much that his Cloaths 
were burſt in ſeveral places of his Sides and Arms, 
and his Stockings in the Seams ; his Hands and 
Fingers were {trangely extended ; his Face was 
almoſt all over black; but the other was not 1n 
the leaſt ſwell'd, in any Part, nor diſcolourd; he 
was as lank, I believe, as ever he was in his Life- 


time; and there was not the leaſt Sign of any 


Water in him, except the watery Froth at his 
Mouth and Noſtrils. My Lord, this I ſaw my 
ſelf, and took very particular Notice of it. 

Mr Jones. Did you ſee theſe Bodies taken out 
of the Water your ſelf, Doctor? 

Dr Noollaſton. No, Sir. 

Mr Jones. How long had they been taken out 
when you ſaw them ? eG 

Dr YYoollaſton. I enquir'd, and to the beſt of my 
Memory, it was that ſame Day. 

Mr Bar. Hatſel. But what do you think, Doctor, 
of a Perſon's being drowned without taking in 
any Water? | 

Dr Woolafton. My Lord, what is taken in is, I 
believe, chiefly at the Surtace of the Water, when 


they open their Mouths for Breath, and the Wa- 


ter that ruſhes in they are forced to drink down, 
to keep it from the Lungs: But when the Head 
is quite under Water, I don't think tis poſſible 
for any quantity to get down into the Stomach ; 


| becauſe it being Breath they open for, the very 


firſt Water they take in would of neceſſity fill the 
Lungs; and, when the Breath is ſtopp'd, I don't 
ſee how they can ſwallow. 

Mr Cowper, Dr Gelſtrop, what is your Opinion 


of this Matter? 


Dr Gelſirop. I don't think they can make any 
Judgment of Perſons being drowned after Six 
Weeks time. | | 

Mr Cowper. Can any Water get into the Tho- 
aa 7 | 

Dr Gelſtrop. No, not unleſs the Lungs be pu- 
trified. | | 

Mr Cowper, Is a great quantity of Water neceſ- 
_ to Perſons dying by drowning ? 

r Gelſirop. No; only ſo much as may hinder 

Reſpiration. + | Ke 

VOL. . | 


for Murder. | 219 


Mr Cowfer, Now, my Lord, I would call 
Mr Miliam C:wper, and becauſe of his Name, I 
mult acquaint your Lordſhip, that he is not at 


all related to me, tho? I ſhould be proud to own 


him if he were ſo : He is a Man of great Learn- 
ing, and, I believe, moſt People admit him the 


beſt Anatomiſt in Europe. Mr Cowper, pray will | 


you give your Opinion of this Matter ? 

Mr I. Cowper. My Lord, Ihope what I ſhall 
ſay will not be ſuſpe&ed becauſe I am of the 
ſame Name, for this Gentleman is an utter Stran- 
ger to me. | 

Mr Bar. Hatſel. Pray, Mr Cowper, without any 
Apology, give your Opinion concerning Perſons 
drowned, and how tis with them in their inward 
Parts. 2 | 

Mr A Cowper. I will give you a ſhort Account, 
I hope to your Satisfaction too, my Lord. I will 
not only ſpeak from Reaſon, but give you the 
Teſtimony of the Experiments I have made upon 
this Occaſion. My Lord, I heard it made a 
mighty Argument, that this Perſon had no Water 
that ſeem'd to flow out, but the Witneſles agree 
that there was a Froth. Now, my Lord, it was 
not reaſonable to expect any thing but Froth. 
My Lord, had ſhe been thrown into the Water, 
and made her utmoſt Efforts, which ſhe would 
then have done to have ſaved her ſelf, and been 
often buoy'd up to the top of the Water, no doubt 
but ſhe would have ſwallow'd a conſiderable quan- 
tity of Water before ſhe had been drowned ; and 
it may be expected to flow from her, if her Head 
had been inclined downwards. 

This is a Truth that no Man can deny who 1s 
acquainted with any thing of this nature, That 
when the Head of an Animal is under Water, the 
firſt time 'tis oblig'd to inſpire (or draw in Air) 
the Water will neceſſarily flow into its Lungs, as 
the Air would do if it were out of the Water; 
which quantity of Water ( if the Dimenſions of 
the Windpipe, and its Branches in the Lungs, be 
conſider d) will not amount to three Inches ſquare, 
which is about three Ounces of Water. Nor is 4 
greater quantity of Water in the Windpipe ne- 
ceſlary to choak any Perſon, if we do but reflect 
what an Ebullition is cauſed by its meeting with 
the Air which remain d in the Lungs, whereby a 


ſmall quantity of Water is converted into Froth, | 


and the Chanel of the Windpipe, and thoſe of the 
Bronchia, are fill'd with it, inſo much that no Air 
can enter the Lungs for the Office of Reſpiration, 
After a Suffocation is thus commencd (I am apt 
to think) all regular Animal Actions are perver- 


ted, and partieularly that of ſwallowing (or de- 


glutition) and what Water flows into the Lungs 
at the inſtant, or after this Suffocation, is from its 
own Weight; which is more or leſs as the Body 
is farther under, or nearer the Surface of the Wa- 
ter. My Lord, I don't ſpeak this by way of Con- 
jecture or Hypotheſis, but I have made Experi- 
ments, which have ſuggeſted what I here offer. 
I ſhall by the by tell you how fallacious the firſt 
Experiment was, when TI propos'd to ſatisſie my 
ſelf, whether a dead Body would float in Water: 
It happen'd that a Spaniel, that had a great deal 
of long Hair, was hang'd for this Purpoſe, which 
I found to ſwim on the Surface of the Water ; but 
when I conſider'd that his Hair might buoy him 
up, I cauſed another Dog, which had ſhorter and 
leſs Hair, to be hang'd and put into the Water, 
which (agreeable to RON I had always conceiv * 
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of a Human Body) ſunk directly to the Bottom. 
In order to ſatisfiè my ſelf what quantity of Wa- 
ter was neceſſa ry to enter the Body of an Animal, 
and cauſe a Suffocation in Water, I cauſed three 
Dogs, when alive, to be ſuddenly plunged under 
Water till they were ſtifled ; one was before I 
left London, the other two I made the Experiment 


on laſt Night, in the preſence of Dr Sloane and 


Dr Morley, and we could not compute there was 


more than three Ounces of Water in their Lungs, 


and none that we could perceive in their Stomachs. 

Dead Bodies neceſſarily ſink in Water, if no 
Diſtention of their Parts buoy em up; this Di- 
ſtenſion ſometimes happens before Death, at other 
times ſoon after, and in Bodies that are drowned 
after they lie under Water: This Enlargement 
of them is cauſed by a Rarefaction of the Hu- 
mours within the Cavities, and the Body neceſſa- 
rily riſes to the Surface of the Water. Your Lord- 
ſhip may infer this from what the Seaman told 
you, and the great Weight they uſe to faſten to 
their Bodies that die of Diſeaſes, was not of ſuch 
uſe to ſink them, as it was to prevent their float- 
ing afterwards ; ſo that the Weight was neceſſary 


for thoſe that were kill'd, as well as thoſe that 


died of Diſeaſes. 

It is ſo commonly known that the Contents in 
the Stomach of a dead Body are diſcharg'd by 
the Mouth and Noſtrils ſo ſoon as it begins to 
ferment, and the Belly becomes diſtended, that it 
is no wonder that Water, it the greateſt quanti- 
ty of that had been in the Stomach, or any thing 
elſe that was fluid, mult be forced from thence 


ſix Weeks after Death. 


My Lord, I can't but think it ridiculous to ex- 
pect Water in the Cavity of the Thorax; tis ſuch 


a Conceit as nothing in Nature can account for, 


unleſs the Lungs had ſufter'd ſome Apoſthuma- 
tion, or the like, whereby the Water may paſs 
their outward Membranes into that Cavity. 

Mr Cowper. With Your Lordſhip's Favour, I 


now think it a proper Time to make this Obſer- 


vation. The Witneſſes that have given Evidence 
for the King do ſay, They believe ſne was not 
drowned; but they have not pretended to ſay 
how ſhe died otherwiſe. _ 

Mr Bar. Hatſel. That is very true. 

Mr Couper. Dr Crel, 1 deſire you will be plea- 


ſed to give an Account of this Matter. 


Dr Crell. My Lord, I have little to ſay in this 
Affair, the Phyſicians that have been examin d al- 
ready having made it out, that Perſons Who are 


drowned may have but little Water in their Bo- 


dies; but I have taken what Pains I could, upon 
ſo ſhort Warning, and I will tell you the Opi- 
nion of ſeveral eminent Authors. My own Opi- 
nion is, That a very ſmall quantity of Water, not 
exceeding three Ounces, is ſufficient to drown 
any Body; and I believe that the Reaſon of the 


Suffocation, or of any Perſon's being ſtifled under 
Water, is from the intercepting of the Air, that 


the Perſon can't breathe, without which he can- 
not live. Now, my Lord, I will give you the 
Opinion of ſeveral ancient Authors. 


Mr Bar. Hatſel. Pray, Doctor, tell us your own 


Obſervations. 
Dr Crell. My Lord, it muſt be Reading, as well 


as a Man's own Experience, that will make any 


one a Phyſician ; for without the reading of Books 


of that Art, the Art it ſelf cannot be attain'd to; 
beſides, my Lord, I humbly conceive, that in ſuch 


a difficult Caſe as this, we ought to have a great 
Deference for the Reports and Opinions of Lear- 
ned Men: Neither do I ſee any Reaſon why J 
ſhould not quote the Fathers of my Profeſſion in 
this Caſe, as well as you Gentlemen of the Long- 
Robe quote Coke upon Littleten in others: But 1 
ſhall not trouble the Court long; I ſhall only in- 
fiſt upon what Ambreſe Parey relates in his Chapter 
of Renunciations. He was chief Surgeon to Han- 
cis the Firſt, employ'd by him in moſt of his Sieges 
and Battels againſt the Emperor Charles the Fifth, 
and conſequently muſt obſerve, and could not be 
ignorant of, ſuchlike Caſualties in ſuch great bo- 
dies of Men. He tells us, That the certain Sign 
of a Man's being drowned, is an Appearance of 
Froth about his Noſtrils and Mouth. Now, my 
Lord, I think that every one of the King's Evi- 
dences obſerv'd it in the preſent Caſe, and a Wo- 
man ſwore, that ſhe ſaw her purge at the Noſe; 
which could not be, as he declares, if the Perſon 
had been ſtrangled, or otherwiſe kill'd before. 
As to the Quantity of Water requiſite to drown 
a Perſon, I believe that three Ounces, or lels, is 
enough; to wit, as much as will fill the Windpipe, 
and fo ſtop the breathing of the Perſon drowning, 
I am not now to deſcant upon Matter of Fact, 
whether ſhe drowned her ſelf; but my firm Opi- 
nion is, that ſhe was drown'd ; for tho' ſometimes, 
not always, there is Water found in the Bodies of 
ſuch Perſons, yet where-ever it be, beſides the 
Lungs, it is ſuperfluous as to this End, and acci- 


dental upon violent Strugglings. 


Mr Cowper. I defire Mr Harriot may be ask'd 
what Obſervations he hath made concerning this 
Matter. LD 

Mr Harriot. My Lord, when I was a Surgeon 
in the Fleet, I made it always my Obſervation 
when we threw Men over-board that were kill'd, 
ſome of them ſwam, and ſome ſunk ; and I re- 
member particularly, when the Sandwich was 
burnt, we ſaw abundance leap off from on board, 
and they ſunk directly, but in a little time I ob- 
ſerv'd ſome ſwim again. 

Mr Bar. Hatſel. When a dead Body is thrown 
over-board, does it fink or ſwim ? 

Mr Harriot. I always obſerv'd that it did fink: 
When we were in the Chanel, and in Time of 
Peace, we never threw any over-board but we put 
ſome Weight to them, but it was not to make 
them ſink, but for Decency ſake, that they might 
not be driven to Shore when they began to float. 

Mr Cowper. I deſire that Mr Bartlet may be 
ask'd to the ſame Purpoſe. 

Mr Bartlet. I have been in ſeveral of the King's 
Ships of War that have been diſabled and forced 
to lie by, in ſeveral Engagements between the 
French and Engliſh, and I never ſaw any Bodies float, 
either of the Men that were kill'd in our Ship, or 
in the Ships that have been near us; I have not 
ſeen a Body upon the Surface of the Water. 

Mr Bar. Hatſel. Another Witneſs ſaid, That 
after an Engagement he ſaw them ſwimming. 

Mr Bartlet. I can't tell what he ſaw, my Lord; 
but what I ſay I am ready to make Oath of. 

Mr Cowper. Dr Camlin, will you pleaſe to give 


my Lord and the Jury an Account, whetber you 
were employ'd by the Coroner's Inqueſt to view 
the Body of Mrs Stout after ſhe was drowned, and 
the Marks upon it, and tell my Lord your Opi- 
nion of it. | 


Mr Camlin. I was ſent for by the Coroner 3 
the 
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ary that ſat upon the Body of Mrs Sarah Stout, 

1 * at her Mother's Houſe, 
and the Coroner deſir'd Mr Dimſdale and me to 
go and take notice of the Marks upon her Neck, 
and upon her Breaſt: We view'd all about, and 
rceiv'd a Mark under her left Ear; we look'd to 
ſe if there was any Contuſion, and we perceiv'd 
a ſettlement of Blood upon her Breaſt, and another 
upon her Arm; and when we came back, Mr Dimſ- 
dale made the Report, I ſtood by him at that time, 
That it was only a common Settlement. 

Mr Cowper. Pray, Mr Camlin, was the Spot a- 
bove or below the Collar bone? 

Mr Camlin. Below the Collar- bone. 

Mr Couper. What did Mr John Dimſdale ſay 
then concerning this Matter? 8 

Mr Camlin. I underſtood that he was of Opi- 
nion, that it was only a common Stagnation of 
Blood, that happens in the Caſe of drowned 
People. | 

Mr Bar. Harſel. Did he ſay fo to the Jury? 

Mr Camlin. Mr Dimſdale ſpake for us both, and 


I underſtood him, that it was a Stagnation that 


did commonly happen to drowned People; and 
that was my Opinion of it too. | | 

Mr Cowper. And that you agreed to be your 
Report? 

Mr Camlin. Les. 

Mr Couper. Pray, Mr Camlin, was you preſent 
when the Child which was drowned in the ſame 
Place was taken up ? | 
| MrCamlin. Yes; it was taken up ſome time 
after, near the ſame Place, as I was told, and 
there was more and greater Signs of the Stagna- 
tion of Blood on the Body of this Child, than on 
the Body of Mrs Stout; the Childs Face was 
black and diſcolour'd. 

Mr Bar. Hatſe/. How old was the Child? 

Mr Camlin. Between Ten and Eleven, as near 
as I could gueſs, | | 

Mr Bar. Hatſel. Had Mrs Stout any Signs of 
being ſtrangled when you ſaw her firſt? 

Mr Camlin. Nothing at all, that I could diſcern. 

Mr Cowper. My Lord, I will give you no more 
Trouble upon this Head; I ſhall go now to the 
next Thing I open'd, and ſhall prove ſubſtantially 
that this Gentlewoman is not only more to be 
ſuſpected to have murder'd herſelf, than to be 
murder d by any-body ; but tis almoſt a Certain- 
ty that ſhe was the Cauſe of her own Death. 
Mr Firmin I would begin withal, if he be here. 


( But he not preſently appearing) 


Mr Cowper. Then, my Lord, if you pleaſe, I 
will deſire Mr Bowd in the mean time to give 
your Lordſhip an Account of what he knows o 
the Melancholy of this Gentlewoman. 8 

Mr Bowd. T was much about this time Twelve- 
month I had ſome Buſineſs in London, and ſhe 
ſent to me, to know when I ſhould go to London, 
and I waited upon her before I went, and ſhe de- 
fired me to do ſome Buſineſs for her ; and when I 
return'd, I acquainted her with what I had done; 
and fitting together in the Hall, I asked her, 
What's the Matter with you? Said I, There's 
ſomething more than ordinary; you ſeem to be 
melancholy. Saith ſhe, You are come from London, 
and you have heard ſomething or other: Said I, 
I believe you are in Love. In Love! ſaid lhe, 
Yes, ſaid I, Cupid that little Boy hath ſtruck you 
home: She took me by the Hand; Truly, {aid 
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ſhe, I muff confeſs it, but I did think I ſhould ne- 
ver be guilty of ſuch a Folly; and I anſwer d a- 
gain, I admire that ſhould make you uneafie ; if 
the Perſon be not of that Fortune as you ate, you 


may, if you love him, make him happy, and your 


ſelf eaſy. That can't be, ſaith ſhe; the World ſhall 
not ſay I change my Religion for a Husband. 
And ſome time after I had been in London, having 
bought ſome India Goods, ſhe came to my Shop 
and bought ſome of me for a Gown, and after- 
wards ſhe came to pay me for it, and I asked 
her, How do you like it? Have you made it up? 
No, ſaid ſhe, and I believe I ſhall never live to 
wear it. 

Mr Cowper, Pray how long is it ſince ? 

Mr Bowd. It was about February or January be- 
fore her Death. I ask'd her why ſhe did not come 


to my Houſe oftener ; ſhe ſaid, She had left off 


all Company, and apply d her ſelf to Reading, 
and Company was indifferent to her. 
Mr Cowper. Mr Firmin, will you pleaſe to inform 


my Lord and the Jury what you know of Mrs Sa- 


rah Stout's being melancholy ? | 

Mr Firmin. I did obſerve about three quarters 
of a Year ago, that ſhe was melancholy ; I can't 
ſay that ſhe acknowledg'd her ſelf to be ſo, but 
I have charg'd her with it. 

Mr Cowper. Did you believe ſhe was melanc 


ly when you chargd her with it? 75 


Mr Firmin, Yes, I did. EL 

Mr Cowper. Mrs Bendy, if you pleaſe to inform 
the Court what you know of this Gentlewoman's 
being melancholy 

Mrs Bendy. Sir, I can ſay ſhe always acknow- 
ledg d her ſelf extreamly melancholy ; and when 
I have ask'd her how ſhe did, ſhe has ſaid, Pretty 
well in Health, but ſo much troubled with Me- 


lancholy ſhe could not tell what to do with her 


ſelf. Ds 
Mr Cowper, Did ſhe tell you any Thing par- 
ticularly ? 7 


Mrs Bendy. It diſorder'd her fo, ſhe ſaid, that 


ſhe had rather have choſen Sickneſs than ſo much 
Diſorder in her Mind. 

Mr Couper. Have you any Thing more to te- 
collect ? | 


Mrs Bendy. Nothing but what I heard from 


Mrs Cowper. | 

Mr Bar. Hatſel. How old was this Gentlewss 
man? 

Mrs Bendy. About Six and twenty. 

Mr Cowper. Call Mrs Jane Low, Martha Grub, 
and Mrs Cowper. Mrs Low, pray do you inform 
my Lord and the Jury what you know concern- 
ing the Melancholy of Mrs Sarah Stout, and when 
you firſt obſerv d it. 

Mrs Low. *T'was a Week before Hhitſuntide 
was Twelve-month. e 

Mr Cowper. What did ſhe ſay then? 

Mrs Low. She often complain'd to me, that ſhe 
was very melancholy and uneaſie; one time parti- 
cularly, as we were walking together in the Fields, 
I ask'd her the Occaſion of it, and ſhe told me 
That was a Secret ; but ſhe ſaid, She led a very 
melancholy Life: Said I, I am apt to believe you 
are in Love; ſhe did not diſown it, and with a 
little more ſpeaking ſhe own'd ſhe was. I ask d her 
who the Perſon was; ſhe ſaid, That ſhould be 2 
Secret, but it would end her Days: Said I, a Wo- 
man of your Fortune may command any-body : 


She ſhook her Head and ſajd, No: Perhaps, _—_ | 
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he may not be a Quaber, and you may be afraid 


of diſobliging your Mother; bur if you tell your 


Mother that your Life depends upon it, your Mo- 
ther (rather than loſe her only Child) will con- 
ſent to it: She ſaid, No, twas a Perſon ſhe could 
not marry ; and ſhook her Head, and look'd very 
melancholy. 

Mr Cowper. When was this? 

Mrs Low. This was the Week before J/hitſun- 
tide; and in Whitſun-week ſhe ſaw me often, and 
ſaid, She would take her full ſwing of Melancholy 


when her Mother was away; and ſhe uſed to lie 


a-Bed that Week. | | 
Mr Cowper. Have you obſerv'd any Melancho- 
ly in her ſince? Ee: 
Mrs Low. Yes, at ſeveral times. 
Mr Cowper. Do you remember any thing of an 


intermitting Fever? 


Mrs Low. Yes; ſhe told me her Melancholy 
had occaſion'd an intermitting Fever; and I men- 
tion'd Dr Eales to her, and ſhe ſaid her Diſtemper 
lay in her Mind, and not in her Body, and ſhe 
would take nothing, and the ſooner it did kill her 
the better. 

Mr Cowper. Did ſhe ſay any thing of her Diſ- 
poſition to Reading ? | 
Mrs Low. She ſaid, Nothing delighted her now, 


neither Reading nor any thing elſe. 
Mr Cowper. My Lord, Sarah Walker, when I 


ask'd her if ſhe did not obſerve the Melancholy 


of her Miſtreſs, and whether ſhe had not ſaid that 
her Miſtreſs had been melancholy, deny'd that ſhe 


had faid ſo ; Pray have you heard her ſay any 


thing to that Purpoſe ? 85 
Mrs Low. I have often ask'd her how her Mi- 


ſtreſs did, and ſhe would anſwer, Very much in- 


diſpos'd, but not otherwile. | 
Mr Cowper. Mrs Cowper, what do you know of 
Mrs Stout s Melancholy? 5 
Mr Cowper. My Lord, this is my Brother's Wife. 
Mrs Cowper. About Spring was T'welve-month 
ſhe came up to London, and I believe it was not 
leſs than once or twice a Week I ſaw her; and I 


never had an Opportunity to be an Hour alone 


with her at any time, but I perceiv'd ſomething 
of her Melancholy. I have ask'd her the Reaſon 


of it ſeveral times, and ſometimes ſhe ſeem'd to 


diſlike her Profeſſion, being a Quaker ; and ſome- 


times ſhe would ſay, that ſhe was uneaſie at ſome- 


thing that lay upon her Spirits, which ſhe ſhould 
never out-live ; and, that ſhe ſhould never be well 


. while ſhe was in this World. Sometimes I have 
 endeavour'd to perſuade her out of it ſerioully, 


and ſometimes by Raillery, and have ſaid, Are you 


ſure you ſhall be better in another World? And 


particularly I remember I have ſaid to her, I be- 


lieve you have Mr Marſhall in your Head; either 


have him, or do not trouble your ſelf about him ; 


make your ſelf eaſie either one way or another; 
and ſhe hath ſaid, No, in an indifferent way, I can- 
not make my ſelf eaſie: Then I have ſaid, Marry 


him; No, faith ſhe, I can't. Sometimes with Com- 
pany the would be diverted, and had frequently a 
way of throwing her Hands, and thew'd great Di- 
ſturbance and Uneaſineſs. This time Twelve- 
month, at the Summer Aſſizes, I was here ſix Days, 


and I ſaw her every Day; and one time, among o- 


ther Diſcourſe, ſhe told me ſhe had receiv'd great 
Diſturbance from one Theophilus, a Waterman and 
a Ouaker, who coming down to old Mrs Stout, that 
was then lame, ſhe had gather d about 20 or 30 


People together to hear him preach, and ſhe ſaid 
he directed his Diſcourſe to her, and exaſperated 
her at that rate, that ſhe had thoughts of ſeeino- 
no- body again, and faid, ſhe took it heinouſſy il} 
to be ſo us'd; and particularly, that he told her 
that her Mother's falling outwardly in the Fleſu 
1ſhould be a Warning that ſhe did nor fall inwarg- 
ly; and ſuch Canting Snuff, as the call'd it; and ſhe 
ſaid, that Theophilus had fo uſed her that ſhe was 
aſham'd to ſhew her Head. Another time, the 
{ame Week, ſhe had a Fever, and ſhe faid, ſhe was 
in great hopes it would end her Days, and that 
ſhe neglected her ſelf in doing thoſe Things that 
were neceſſary for her Health, in hopes it would 


carry her off, and often wiſh'd her ſelf dead. Ano- 


ther time, which I think was the laſt time I ſaw 
her, twas at my Siſter's Lodgings, and I ſent for 
her to drink a Diſh of Tea with us, and ſhe came 
in a great toſs, and melancholy: Said I, What js 
the Matter you are always in this Humour? Saith 
ſhe, I can't help it, I ſhall never be otherwiſe. Saith 
my Siſter, for Gop's ſake keep ſuch Thoughts out 
of your Head as you have had, don't talk any 
more of throwing your ſelf out of Window: Saith 
ſhe, I may thank Go that ever I ſaw your Face, 
otherwiſe I had done it, but I can't promiſe 1 
ſhall not do it. | | 
Mr Bar. Hatſel. What is your Name, Madam? 
Mr Cwper. Tis my Brother's Wife, my Lord, 
I defire Mrs Toller may give an Account what ſhe 
knows. as to her being melancholy. 5 
Mrs Toller. My Lord, ſhe was once to ſee me, 
and ſhe look'd very melancholy, and Jask'd her 
what was the matter, and ſhe ſaid, Something had 
vex'd her that Day; and I aslCd her the Cauſe of 
it, and ſhe ſtopp'd a little while, and then ſaid, 
She would drown herſelf out of the Waxy. 
Mr Bar. Hatſel. How long ago was this? 
Mrs Toller. About three quarters of a Year ago. 
John Stout. I deſire to know whether ſhe has 
always ſaid fo, or not told another Story. | 
Mrs Toller. I told you no Story; it may be I 
did not fay ſo much to you, but I ſaid ſhe tall'd 
ſomething of drowning. I have been with her 
when Mr Couper's Converſation and Name has 
been mention'd, and ſhe ſaid ſhe kept but little 
Company, that ſometimes ſhe went to Mrs Low's, 
and, that ſhe kept none but civil modeſt Company, 
and, that Mr Cowper was a civil modeſt Gentleman, 
and, that ſhe had nothing to ſay againſt him. 
Mr Cowper. This is Mrs Elix. Toller, my Lord, 
Mrs Eliz. Toller. My Lord, ſhe came to ſee me 
ſome time after Chriſtmas, and ſeem'd not ſo cheer- 
ful as ſhe us'd to be; ſaid I, What is the matter? 
Why are you not ſo merry as you us'd to be? Why 
do you not come often to ſee me ? Saith ſhe, [ 
don't think to go abroad ſo much as I us'd to do, 
and ſaid, It would be as much a Rarity to ſee her 
go abroad, as to ſee the Sun ſhine by Night. 
Mr Cowper. Mrs Grub, what do you know con- 
cerning Mrs Stout's pulling out a Letter at her 
Brother Mr John Stouts? Give an Account of 
it, and what ſhe ſaid upon that Occaſion. 5 
Mrs Grub. I have a Daughter that lives at Guern- 
ſey, and ſhe ſent me a Letter, and I pray'd Mrs Sa- 
rah Stout to read the Letter, and while ſhe was 
reading it I cryd; faith ſhe, Why do you cry? 
Said I, Becauſe my Child is ſo far off. Said ſhe, 
It I live till Winter is over, I will go over Sea as 
far as I can for the Land. 
Mr Bar. Hatſel. What was the Occaſion of her 
ſaying ſo? mY M 
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fault with? 


Mrs Grab, I was waſhing my Maſter's Study, 
Mrs Sarah Stout came in, and I had a Letter from 
my Daughter at Guernſey, und I pray'd Mrs Sarah 
Shout to read it, and ſhe read my Letter, and 1 
cry'd, and ſhe ask'd me why I cryd; ſaid I, Be- 
cauſe my Child 1s ſo far off: Saith ſhe, If I live 
to Winter, or till Winter is over, I will go over 
Sea as far as I can for the Land. 

Mr Cooper. Now, my Lord, ro bring this Mat- 
ter of Melancholy to rhe point of Time, I will 
call one Witnets more, who will ſpeak of a remar- 
able Inſtance that happen'd on Saturday before 
the Monday when ſhe did deſtroy her ſelf. 

Call Mr 7oſerh Tuylor. Pray will you inform the 
Court and Jury of what you obſerv'd on Saturday 
before the Monday on which Mrs Stout deſtroy'd 
her ſelf. | 85 

F. Taylor. T happen'd to go in at Mr Firmin's 
Shop, and there ſhe fat the Saturday before this 
Accident happen'd, the former Aſſizes, and I was 
ſaying to her, Madam, I think you look ſtrange- 
Iy diſcontented, I never ſaw you dreſs'd ſo in my 
Life : Saith ſhe, The Dreſs will ſerve me as long 
as I ſhall have occaſion for a Dreſs. 

Mr Cowper, In what Poſture did ſhe appear in 
the Shop? | ; 

J. Taylir. She appear d to be very melancholy. 

MrCuper. What Part of her Dreſs did you find 


J. Taylor. It was her Head - cloaths. 
Mr Cowper. What was the matter with them? 
J. Taylor. I thought her Head was dawb'd 
with ſome kind of Greaſe or Charcoal. 
Mr Croper What Anſwer did ſhe make? 
J. Taylor. She ſaid, they would ſerve her Time. 
Mr Cowver. As to this piece of Evidence, if 
your Lordſhip pleaſes, I defire it may be particu- 
larly taken notice of; *rwas her Head-dreſs that 
ſhe ſaid would ſerve her Time. 
Pray, Mr Taylor, was you at Mr Barefout's when 
I came there on Monday Morning ? 
J. Taylor. Yes; I went up Stairs with you into 
your Chamber. | | 
Mr Cooper. Pray what did I ſay to Mr Barefoot? 
J. Taylir. You ask'd him if they had receiv'd 
a Letter from your Brother, and he ſaid, No, not 
that he knew of, but hewould call his Wife ; and he 
did call his Wife, and ask'd her if the had receiv'd 


a Letter, and ſhe ſaid, No; then ſaid you, I will 


take up this Lodging for mine; and accordingly 
you went up Stairs, and I went with you, and ſtaid 
there about four times as long as I have been here. 

Mr Cowper. Are you very ſure that I ſaid I 
would take up my Lodging there ? | 

J. Taylor. Yes, T am very ſure of it. 

Mr Bar. Hatſel. What Time of the Day was it? 

J. Taylor. *T'was the fore part of the Day; 
while I was there, my Lord, Mrs Sarah Stout's Maid 
came to invite Mr Cowper to her Houſe to Dinner. 

Mr Cooper. Did you know any thing of my 
ſending to the Coffee-houſe ? MD 
J. Taylor. You ſent to the Coffee- houſe for your 
Things. | | | 

Mr Bar. Hatſel. Did Mr Cowper uſe to lie at 
Mr Barefoot's ? | | 

J. Taylor. His Brother did, but I do not know 
whether this Gentleman did ; but at that time 
he took up that Place for his Lodging, and ſaid, it 
was all one, my Brother mult pay for't, and there- 
fore I will take it up for my ſelf. 

Mr Cowper, Call Mrs Barefoot and her Maid, 
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( But they not preſently appearin p 
Mr Couper. My Lord, in the oi 8 I will 
go on to the other part of my Evidence, in open- 
ing of which I ſhall be very ſhort. | 
My Lord, my Wife lodging at Hertford, occa- 
ſion d me frequently to come down. Mrs Stone 
became well acquainted with her: When Buſineſs 
Was over in the long Vacation, I reſided pretty 
much at Hertford, and Mr Marſhall came down to 
pay me a Viſit, and this introduced his Knowledge 
of Mrs Stout : When ſhe was firſt acquainted with 
him the receiv'd him with a great deal of Civility 
and Kindneſs, which induced him to make his 
Addrefles to her, as he did, by way of Courtſhip. 
It hapned one Evening that ſhe and one Mrs Crook, 
Mr Marſhall, and my ſelf, were walking together, 
and Mr Marſpal and Mrs Crook going ſome little 
way before us, ſhe took this Opportunity to ſpeak 
to me, in ſuch Terms, I muſt confeſs, as ſurpriz'd 
me: Says ſhe, Mr Cœuper, I did not think you had 
been ſo dull: I was inquiſitive to know in what 
my Dulneſs did conſiſt. Why, ſays ſhe, do you ima- 
gine I intend to marry Mr Marſhall? I faid, I 
thought ſhe did, and that if ſhe did not, ſhe was 
much to blame in what ſhe had done: No, ſays 
ſhe, I thought it might ſerve to divert the Cen- 
ſure of the World, and favour our Acquaintance. 
My Lord, I have ſome original Letters under her 
own Hand, which will make this tully manifeſt : 
I will produce the Letters after I have call'd Mr 
Marſhall. Mr Maiſhall, 
Mr Mſhall. It your Lordſhip pleaſes, it was 
in the long Vacation ! came down to ſpend a lit- 


tle of my leiſure Time at Hertford; the reaſon of 


my going thither was, becauſe Mr Cowper was there 
at that T'ime. The firſt Night when I came down 
I found Mrs Sarah Stout viſiting at Mr Cowper's 
Lodgings, and there | tirſt came acquainted with 
her; and ſhe afterwards gave me frequent Oppor- 
tunities of improving that Acquaintance: And by 
the Manner of my reception by her, I had no rea- 
{on to ſuſpect the Uſe it ſeems I was defign'd for. 
When 1 came to Town, my Lord, I was generally 
told of my courting Mrs Stout, which I confeſs 
was not then in my Head; but it being repre- 
ſented ro me as a Thing eaſy to be got over, and 
believing the Report of the World as ro her Fors 
rune, I didafterwards make my Application to her, 
but, upon very little Trial of that fort, I receiv'd 
a very fair Denial, and there ended my Suit : Mr 
Cowper having been ſo friendly to me, as to give me 
notice of ſome Things, that convinc'd me I ought 
to be thankful I had no more to do with her. 
Mr Bar. Hatſel. When did ſhe caſt you off ? 
Mr Marſvall. T cant be poſitlve as to the Time, 
my Lord, but it was in Anſwer to the only ſeri- 
ous Letter I ever writ to her ; as I remember, I 
was not over-importunate in this Affair, for I 
never was a very violent Lover. 
Mr Bar. Hatſel. Well, but tell the Time as 


near as you can. | 
Mr Marſball. I believe *twas the ſecond or third 


time I came down to Hertford, which is about a 


Year and half ſince; and, during the whole of my 
Acquaintance with her, I never till then found 
her averſe to any Propoſal of mine; bur ſhe then 
telling me, her Reſolution was not to comply 
with what I deſir'd, I took her at her Word, ha- 
ving partly by my own Obſervation, but more by 
Mr Cowper's Friendſhip, been pretty well able to 


gueſs at her Meaning. : 
Ms 
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Mr Cowper, Becauſe what you ſay may ſtand 
confirm'd beyond Contradiction, I defire you to 
ſay whether you have any Letters from her to 


your ſelf. | 
Mr Marſhall. Yes, I have a Letter in my Hand 
- which ſhe ſent me, upon occaſion of ſome Songs 
I ſent her when I came to Town, which ſhe had 
before deſir d of me; and this is a Letter in An- 
ſwer to mine; t is her Hand-writing, and directed 
do me 
Mr Baron Hatſel. How do you know tis her 
Hand-writing? | 
Mr Marſhall. I have ſeen her write, and ſeen 
and receiv'd ſeveral Letters from her. 
Mr Cowper. Pray ſhew it Mr Beale. 
Mr Beale. I believe it to be her Hand, I have 
ſeen her write, and have a Receipt of hers. 
Clerk of Arr. *T'is directed to Mr Thomas Mar- 
ſhall, at Hons-Inn, and dated Sept. 26, 1697. 


* © 8 . Sept. 26, 1697 
Ours came very ſafe, but I wiſh you had expluind 
your Meaning a little more about the Accident you 
ſpeak of, for I have been puzzling my Brains ever ſince, 


and without I ſhall ſet my ſelf to conjuring, I cannot 


imagine what it ſhould be, for J know of nothing that 
happen d after you went away, nor no Diſcourſe about 
you, only when we were together, the Company would 
ſometimes drink your Health, or wiſh you had been there, 
or the like; ſo that I fancy it muſt be ſomething Hr 
has invented for Diverſion ; tho I muſt confeſs we have 


a fort of People here, that are inſpir'd with the Gift of 


Foreknowledge, who will tell one as much for nothing as 
any Aſtrologer will have a good Piece of Mone) for. But, 
20 leave jeſting, I cannot tell when T1 ſhall come to Lon- 
don, unleſs it be for a Night and away, about ſome 
Buſineſs with my Brother, that I muſt be obliged to at- 
tend his Motions ; but when I ao, I ſhall remember my 
Promiſe, altho I do not ſuppoſe you are any more in ear- 
neſt than my ſelf in this Matter. I give you Thanks 


for your Songs and your good Wiſhes, and reſt 
Your loving Duck, 


Mr Cowper. Have you any more Letters? 

Mr Marſhall. Yes, I have another Letter here; 
but, before tis read, I think 'twill be proper to 
give the Court an Account of the Occaſion of its 
being writ. I waited on Mrs Stout one Evening 
at her Lodgings in Howundſditch, and at our parting 
ſhe appointed to meet me the next Day; and to 
excuſe her not coming according to that Appoints 
ment, ſhe ſent me this Letter. | 

Cl. of Arr. Tis directed to Mr Thomas Marſball, 


*tis without Date. 
d 


Mr Marſhall, 
1 Met unexpected with one that came from H 

E laſt Night, who detain d me ſo long with relating 

' the moſt notorious Inventions and Lyes that are now ex- 
tant amongſt thoſe People, that I could not poſſibly come 
till *rwas late; and this Day was appointed for Buſineſs, 
that I am uncertain when it will be finiſbd; ſo that I 
believe I cannot ſee you whilſt I am in Town. I have 
no more at preſent, but that I am your obliged Friend. 


| Mr Cowper. Now, my Lord, if your Lordſhi 
pleaſe, I proceed to ſhew you, that I went not 10 
much voluntarily as preſs'd by her to come to this 
Houſe, and for that I will produce one Letter 
from her to my ſelf ; and, my Lord, I muſt a little 
inform you of the Nature of this Letter. It is on 


the outſide directed to Mrs Jane Ellen, to be left 
for her at Mr Hargrave's Coffee-houſe. For her 
to direct for me at a Coffee-houſe, might make 
the Servants wonder, and the Poſt- man might 
ſuſpe&, and for that reaſon ſhe directed it in that 
manner. There was Mr Marſhal by when I recei- 
ved it, and I can prove the Hand by Mr Beale. 

Mr Marſhall, My Lord, I verily believe I was 
by, and that Mr Couper ſhew'd me this Letter 
immediately on receipt of it, as he had done ſe- 
veral others from the ſame Hand. | 

Cl. of Arr. This is directed for Mrs Jane Elen. 


T is dated March the 5th, without any Year. 


SIR, March the 5th, 

1 Am glad you have not quite forgot that there is ſuch ; 

Perſon as I in being; but I am willing to ſhut m 
Eyes, and not ſee any Thing that looks like Unkindieſ, 
in you, and rather content my ſelf with what Excuſe; 
you are pleas'd to make, than be inquiſitive into what | 
muſt not know. T ſhould very readily comply with jour 
Propoſition of changing the Seaſon, if it were in my 
Power to do it, but you know that lies altogether in your 
own breaſt: I am ſure the Winter has been too unplea- 
ſaut for me to defire the continuance of it; and 1 wiſh 
you were to endure the ſharpneſs of it, but for one Hour, 
as I have done for many long Nights and Days, and thei 
I believe it would move that rocky Heart of yours, that 
can be ſo thoughtleſs of me as you are But if it were 
defign'd for that End, to make the Summer the more de- 
lightful, I wiſh it may have the Efect ſo far, as to con- 
tinue it to be ſo too, that the Weather may never over- 
caſt again; the which if I could be aſſur d of, it would 
recompenſe me for all that I have ever ſuffer d, and male 


me du eaſy a Creature as I was the firſt Moment I re- 


ceiv d Breath. When you come to H d pray let 
your Steed guide you, and don't do as you did the laſt time; 
and be ſure order your Affairs #0 be here as ſoon as youu 
can, Which canuot be ſooner than you will be heartily 
welcome to your very ſincere Friend. 


For Mrs Zane Elen, at Mr Hargrave's 
near Temple- Bar, London. | 


Mr Cowper. Tho! it is directed to Mrs Jane El. 
len, it begins in the inſide, Sir; and *tis dated the 
5th of March next before the x 3th. | 

Mr Bar. Hatſel. What March was it? 

Mr Marſhal. I kept no Account of the Time, 
but I am very poſitive, by the Contents, that 
Mr Cowper ſhew'd me this Letter, and I read it, 
but by my now Remembrance, it ſhould be lon- 
ger ſince than March laſt | 

Mr Couper It was March laſt. That which will 
ſet Mr Marſhal”s Memory to rights is this other 
Letter, which I receiv'd at the Rainbow, when he 
was by, and heread it ; and it importuning me 
to a Matter of this kind, I did produce it to my 
Brother and him ; they both knew of it, and both 
read 1t, and that will refreſh his Memory concern- 
ing the Date of the other. 

Mr Marſhall. My Lord, Iwas in the Coffee-houſe 
with Mr Cowper when he receiv'd this Letter; and 
he afterwards ſhew'd it to Mr William Cowper, at 
the Covent-garden Tavern, when I was by. 

Cl. of the Arr. This is dated the gth of March, 
and directed to Mrs Jane Elen, at Mr Hargrave's. 


SIR, March 9. 


Writ to you by Sunday's Poſt, which I hope you have 
rereiv d; however, as a Confirmation, I will aſſurt 
you I know of no Inconveniency that can attend our co- 
 habiting 


1 
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1699. 
Valiting with me, unleſi the Grand J ury Joould there 
bin find a Bil againſt us, but I won't fly fort, for 
come Life, come Death, J am reſolved never to deſert 
therefore according to your Appointment I will ex- 
and till then I ſhall only tell you, that I am, 


Yours Oc. 


you, 

fei you, 
Tur Ms Jane Ellen at 
M. Hargrave's near 

Temple-Bar, London. | 

Mr Cuper. If your Lordſhip pleaſe, I will fur- 

ther prove this Letter by my Brother. ; 

Mr IF. Cowper. 1 can bear my Brother Witneſs, 
that when he has been adviſed to make theſe Let- 
ters Part of his Defence, he hath exprefled great 
unwillingneſs, and has ſaid, nothing but the Lite 
of theſe Gentlemen could incline him to it. 

My Lord, all I can ſay to this Matter is this: I 
do remember, that when ſhe was one time in Lon- 
gon, I think it was about a Year and a halt ſince, 
am not poſitive as to the Time, but when ſhe was 
in London, my Brother came in the Morning to my 
Chamber in the Temple, and after ſome Diſcourſe, 
he told me he had received a Letter from Mrs Stout 
that Day, wherein he ſaid, ſhe intended him a 
Viſit at his Chamber that Afternoon ; he told me 
at the ſame Time, that his Friend Mr Marſhal had 
tome Thoughts of her, and therefore tor that, as 


well as other Reaſons, he would decline receiving 


the Viſit intended him ; and upon conſideration, 
this was the Method agreed upon: At that Time 
I lived with my Father in Hatton Garden, and this 
Gentlewoman having writ in the ſame Letter I now 
ſpeak of, that ſhe deſigned to dine there, and to 
come from thence in the Afternoon; ſays my Bro- 
ther, you may caſually, as it were, take occaſion 
to ſay at Dinner, that my Buſineſs obliges me to 
go to Deptford in the Afternoon, as in good earneſt 
it did, as he then told me, and from that ſhe may 
take a hint of my not being at home, and ſo ſave 
her ſelf the Diſappointment of coming to my 
Chamber; I told him, I would find an opportu- 
nity of doing it if I could. At Dinner my Father 
happened to ask me, as he often did, when I ſaw 
my Brother; I took this hint, and ſaid, I had ſeen 
him at my Chamber in the Morning, and that he 
was gone to Deptford that Afternoon about ſome 
Law Buſineſs. My Lord, Mrs Stout was then at 
the Table. I no ſooner ſaid it, but I obſerv'd ſhe 
chang 'd Colour preſently, and roſe with her Nap- 
kin, and went into the Back-yard, and we ſaw her 


through a Saſh-window tall into a Woman's Fit 


of Swooning, and they gave her the Aſſiſtance that 
is uſual in ſuch Caſes. | 
My Lord, the next Thing I can ſpeak to is this: 
The Parliament ficting late the Friday before the 
Monday of the laſt Aſſi:es at Hertford, I came late 
trom Dinner, I had din'd about ſeven a-Clock, as 
I remember, and having occaſion toſpeak with my 
Brother I found him out by enquiry at the Covent 
Garden Tavern, and there was Mr Marſhal of Lions- 
jun with him. I had not drunk above a Glaſs or 
two of Wine, but my Brother began with me, and 
iaid, I ſeldom trouble you with Affairs of mine, 
but now I do not know well how to avoid it, I 
have received an importunate Letter, which I will 
ſhew you, it came from a Lady whoſe Name 1 
believe you will gueſs ; fo he pull'd it out of his 
| Pocket and read it ſo often, becauſe of the odd- 
neſs of the Expreſſion that I can fay, I am ſure 
this is the very Letter he ſhew'd me at the Covent- 
Gardea Tavern, the Friday before the laſt Aſſizes; 
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ith he, the Occaſion of my ſhew ing it; is not to 
expoſe a Woman's Weakneſs, but I would net 


willingly lie under too many Obligations, nor en- 


gage to far; nor on the other hand, would I be 
at an unneceſſary Expence for a Lodging. Upon 
this Subject there was ſome Diſcourſe I think fo- 
reign to this Purpoſe, and therefore I wovld not 
trouble your Lordſhip with a Repetition of it ; 
that which is material is this, I did undertake to 
write to Mr Barefoct's to diſpoſe of his Lodgings, 
where I us d to be at the T'ime of the Aſſizes, and 
my Brother with me. I faid I would write the 
next Day, being Saturday; but when I ſhould have 
writ, it was very late, and I was weary, being 
then tied down to the Buſineſs of Parliament, and 
partly for that Reaſon, and partly in Point of Diſ- 
cretion, which I had upon my ſecond Thoughts, 
that t'would be better for my Brothers Buſineſs to 
be at Mr Barefoot's, which is near the Court, and 
in the Market-place, I did negle& Writing; and 
though I thought of it about Eleven a- Clock, yet, 


as I faid, partly for one Reaſon, and partly for 


the other, I did not write that Time. My Lord, 
my Brother could know nothing of this Matter, 
for I did not ſee him from the Friday he ſhew'd 
me the Letter, till he went to the Aſſizes, fo that 
he could not know before he was at Hertford, that 
I had not writ. My Lord, I ſay as to this Let- 
ter J am ſure he ſhew'd me the Hiday next be- 
fore the laſt Aſſizes. | 

Mr Bar. Hatſel. Let me ſee that Letter, (which 
was ſbeun his Lordſhip.) 

Mr Couper. My Lord, one or two of the Jury, 
ſeem to queſtion whether the Letters are ſuffici- 
ently prov'd ; for their Satisfaction, I will fur- 
ther prove them. Call Mr John Beale, Miliam 
Oaker, and Mrs Low. My Lord, Mr Beale is one 
of their own Sect. ; 


(The Witneſſes proud her Hand.) 


Jury, My Lord, we are ſatisfied. 
Mr Bar. Hatſel. I believe you may ask her Mo- 


ther, ſhe will tell you whether it be her Daugh- 


ters Hand. 


Mrs Stout. How ſhould I know ! I know ſhe was 


no ſuch Perſon, her Hand may be counterfeired. 
Mr Bar. Hatſel. But if it were written in 4 
more ſober Stile, what would you ſay then? 
Mrs Stout. I ſhant ſay it to be her Hand, un- 
leſs I ſaw her write it. 


Then the Letter was ſhewn to Mr Stout. 


Mr Stout. Tis like my Siſter's Hand. | 

Mr Bar. Hatſe! Do you believe it to be her Hand? 

Mr Stout. No, I don't believe it, becauſe it 
don't ſuit her Character. 

Mr Bar. Hatſel. But do you think ſhe might not 
conceal from you what were her inward Thoughts, 

Mr Stout. Not in ſuch a Degree as this. 

Mr Cowper. Call Mrs Barefoot and her Maid, I 
defire they may be ask'd what they know about 
my taking of Lodgings at their Houſe. 

Mr Bar Hatſel. This is taken for granted. 

Mrs Barefoot. When you came to my Houſe, you 
ask'd me, if I had receiv'd a Letter from your 
Brother, and I told you no. 

Mr Cowper. What did I ſay to that? i 

Mrs Barefoot. Then you ask'd me if I expected 


you, and 1 told you yes, by reaſon I had heard 


nothing from you, | 
Mr W Where did Ilodge that Night? 
vs | | 


v 


Mtg 


226 463. The Trial of Spencer Cowper, Eſp; 11 W. III. 


Mrs Barefoot. J had prepar'd the Lodging be- 
fore you came, expecting you or Mr Cover your 
Brother. | 

Mr Cowpey. And I did come? 

Mrs Barefoot. Yes, as you us'd to do. 

Mr Cowper. Did I ſend for my Things from the 


Coftee-houle ? 


Mrs Barefoot. Yes, you did, and I carried them 


up in your Chamber as I us'd to do. . 
Mr Bar. Hatſel. Where did Mr Cowper dine 


that Day? | 
Mrs Barefoot. Mrs Stout ſent her Maid to deſire 


him to come to Dinner at their Houle; whether he 
went thither or no I can't ſay, but he went out. 


Mr Cowper. What Time did 1 come into my 
Lodging at Night ? 
Mrs Barefoot. It was a little after Eleven. 

Mr Couper. You are ſure I came in a little after 


Eleven. 


Mrs Barefoot. Yes. | | 
Mr Jones. By what Clock? By the Town-Clock? 


Mrs Barefoot. Yes. : 
Mr Cowper. Did I go out any more that Night? 
Mrs Barefost. No. _ | 
Mr Cowper. Is your Maid there ? 

Mrs Barefoot. Yes. 

Mr Bar. Hatſel. What is your Name? 


Mrs Hanvell. Mary Hanwell. | 
Mr Cowper. Pray what Time was it I came to 


my Lodging ? 


Mrs Hanwell, You came in a little after Ele- 
ven a Clock. 1 

Mr Cowper. Are you very poſitive in that? 

Mrs Haiwell. Yes, I am very politive. 

Mr Cowper. What was done before I went to 
Bed ? 

Mrs Hauwell. My Lord, I went up and made a 
Fire, and then I came down again, and then I went 
up and warm'd Mr Cowper's Bed, and then he de- 
ſir d another Blanket, and I came down for it ; 
and all this took up a conſiderable Time; and Mr 
Cowper was in Bed before Twelve a-Clock. 

Mr Cowper. Did I go out again that Night ? 

Mrs Hanwel). No, you went our no more. 

Mr Cowper. Now, if your Lordſhip pleaſes, I 


would explain that Part of Sarah Halber the Maid's 


Evidence ; where ſhe ſays, her Miſtreſs ordered 
her to warm the Bed, and I never contradicted it: 
Your Lordſhip obſerves the Words in the laſt of the 
two Letters, No Inconvenience can attend your coha- 
biting with me; and atterwards, I won't Fly for it: For 
come Life come Death, I am reſolu d, aud ſo on, 


I had rather leave it to be obſerved than make the 


Obſervation my ſelf, what might be the Diſpute 
between us at the Time the Maid ſpeaks of. 1 
think it was not neceſſary ſhe ſhould be preſent 
at the Debate; and therefore I might not interrupt 
her Miſtreſs in the Orders ſhe gave ; but as ſoon 
as the Maid was gone, I made uſe of theſe Objecti- 
ons; and I told Mrs Stout, by what Accident was 
obliged to take up my Lodging at Mr Barefoot's, 
and that the Family was fitting up for me: That 
my ſtaying at her Houſe under theſe Circum- 
ſtances, would in probability provoke the Cenſure 
of the Town and Country; and that therefore I 


could not ſtay, whatever my Inclination ocherwiſe 


might be ; but, my Lord, my Reatons not pre- 
vailing, I was forced to decide the Controverſy by 
going to my Lodging, ſo that the Maid may ſwear 
true, when ſhe ſays I did not contradict her Orders. 

Mr Bar. Hatſel, I believe you have done now, 
Mr Cowper, ? | 


except juſt to look upon the Hoſpital. 


Mr Cowper. No, my Lord, I have more Evidence 
to give. Call Elizabeth Spurr. ” 

It your Lordſhip pleaſes to obſerve, I har al. 
ready proved by two Witnefles that I was actually 
at Mr Barefoot a little after Eleven; fo that if! 
was to reſt upon this Proof, here is not the leaf 
Article of Time, in which it can be ſuppoſed ] was 
employ'd in this Matter: But, ſays Sarah Ile. 
the Maid, to obviate (I preſume) this Evidence af 
mine, our Houſe-Clock went faſter than the 
Town-Clock : Now to Anſwer this too, I ſha! 
further prove to your Lordſhip, that before I came 
to my Lodging, I was at the Glove and Dolphin 
Inn, where I had a little Account of about fix + 


ſeven Shillings, as I remember, for Horſe keeping, 


and which 1 then paid. 

Mr Couper. Do you remember my coming to 
your Houſe, and at what Time? 

E. Spurr. The Clock ſtruck Eleven, juſt as you 
came into the Door. h 

Mr Cowper. How long did I ſtay at the Glove 

E. Spurr. About a quarter of an Hour. 

Mr Cowper. How far is it from the Glove and 
Dolphin to Mrs Stout's Houſe ? | | 

E. Spurr. About a quarterfof a Mile, or not 

quite ſo far. | | 

Mr Cowper. Call Mary Kingitt, and George Man, 
( who not then appearing) in the mean time, 1 would 
obſerve to your Lordſhip, That to go from Mrs 
Stout's Houle to the Place where ſhe was drown's, 
and to return from thence to the GI v and Dol- 


hin, will take up at leaſt half an Hour, as I ſhall 


prove; and then the Matter will ſtand thus: Says 
Sarab Walker, you went about a quarter after E- 
leven ; but our Clock went half an Hour to faft : 
Then according to her Account, I went three quar- 
ters after Ten by the Town-Clock; and if it re- 
quires (as I ſay, I ſhall prove it does) half an Hour 
to go to the Place where ſhe was drown'd and to 
return from thence to the Glove Inn, that would 
make 1t a quarter paſt Eleven when I came to the 
Inn, by the Town-Clock, which it was not ; and 


if I ſtaid there a quarter of an Hour (which is pro- 


ved I did not) it muſt be half an Hour after Eleven 
when I came to my Lodging by the ſame Clock, 
which it was not; ſo that I think this Matter as 
to the Time is very clear: My Lord, to prove the 
Time it requires to go from Mrs Stont's to the Place 
where ſhe drown'd her ſelf, and to return to the 
Glove, I deſire Sir William Aſþurſt may be called. 

Sir William Aſhurſt. My Lord, I can't ſay Iwalk'd 
as faſt as I could, but I went with a Gentleman I 
{ce here to ſatisfie my ſelf about the Probability 
of this Matter ; I walk'd as People uſually do, 
and I found it took up half an Hour and a Mi- 
nute, when I walk'd with that Gentleman. 

Mr Bar. Hatſe! Who was with you Sir? 

Sir William Afburſt. Mr Thompſon was wich me, 
the Time I mention; I walk'd it before with Sir 
Thomas Lane. 

Mr Thompſon. My Lord, indeed it will take a 
compleat halt Hour. . 

Mr Cowper. 1 deſire Sir Thomas Laue may give 
you an Account of the Diſtance between one Place 
and the other. | 

Sir Thomas Lane. Sir William Aſhurſt and I did 
walk to the Place mentioned, and we were careful 
to take notice of the Time, and it took up about 
three quarters of an Hour, according to my Ob- 
ſervation ; and we did not ftay at all by the Way, 


Mr Cw 
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Mr Cowper. Now my Lord, Mary Kingitt and 
George Man, the Servants at the Glove are come : 
Pray, Mrs Kingitt, do you remember my coming 
into the Glove 20; © "hganan 7 

Mary Kingitt. Les. | 

Mr * How long did I ſtay there? 
Mary Kingitt. About a quarter of an Hour. 

Mr Cowper. What was my Buſineſs there? 

Mary Kingitt. You came and enquir'd what you 
ow d. 

Mr Bar. Hatſel. What a-Clock was it then ? 

Mary Kingitt. I thought it was about Eleven; 
our t'other Maid told it Eleven. ; 

Mr Jones. How came you to take Notice of 
the Time ? | | 

Mary Kingitt. She heard the Clock go Eleven, 
but I did not. OL 

Mr Cuper. Was there any Diſpute about the 
Account ? | 

Mary Kingitt. You ask'd the Hoſtler how that 
came to ſtand in the Book, concerning the Horſe; 
for you told him, You thought you had paid ſome 
Part of it, and he told you, You had not. 

Mr Cowper. My Lord, with your Lordſhip's 
favour, I would ask George Man a Queſtion to the 
ſame Point. Do you remember my coming into 
the Glove and Dolphin? G. Man. Yes. 

Mr Cowper. How long did I ſtay there? 

6. Man. You ſtaid but a quarter of an Hour, 
as near as I can guels. | 

Mr Cowper. I will now call a Witneſs to prove 
that this Maid Sarah I/alker is not ſo cautious and 
careful how ſhe Swears, as I think ſhe ought to be. 

Call Mrs. Mince. 

Mr Bar. Hatſel. Pray wherein has Sarah Walker 
ſaid any Thing that is falſe ? | 

Mr Cowper. In this; I ask'd her when ſhe gave 


Evidence, Whether ſhe went our to ſee for her 


Miſtreſs all that Night, and whether her Miſtreſs 
did not uſe to ſtay out a- Nights, and whether ſhe 
her ſelf had not uſed to ſay ſo: If your Lordſhip 
pleaſes to remember, ſhe ſaid No. Pray, Mrs Mince, 
What have you heard Mrs S::ut's Maid ſay con- 
cerning her Miſtreſs, particularly as to her ſtays 
ing out all Nignt ? 

Mrs Mince. She hath ſaid, That her Miſtreſs 
did not love to keep Company with Quakers; and, 
that ſhe paid for her own Board and her Maid's; 
and, that when ſhe entertain d any body, 'twas at 
her own charge. And ſhe hath ſaid, that Mrs Stout 
uſed co ask, Who is with you, Child? and ſhe 
would not tel! her; and, that ſhe did entertain her 
Friends in the Summer houſe now and then with 
a Bottle of Wine; and when her Mother ask'd 
who was there, her Miſtreſs would fay, Bring it 
in here, I ſuppoſe there is none but Friends : And 
after the Company was gone, ſhe us'd to make 
her Mother believe that ſhe went to Bed, but ſhe 
us'd to go out and take the Key with her, and 
ſometimes ſhe would go out at the Window; and 
ſhe ſaid particularly, One time ſhe went out at 
the Garden Window, when the Garden Door 
was lock d, and, that ſhe bid her not fir up for 
her, for ſhe would not come in at any Time. 
Mr Bar. Hat ſel. Did ever Sarah Walker tell you 
that Mrs Stout ſtaid out all Night? 

Mrs Mince. She hath ſaid, She could not tell 
what Time ſhe came in, for ſhe went to Bed. 

Mr Cyuper. No w, it your Lordſhip pleaſe, I will 
prove to you, if it may be thought material, that 
8 - whoſe Houſe theſe Gentlemen lodg'd, 
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ſhould ſay; That if I had viſited Mrs Stout none of 
all this had been (upon ſo little an Omiſſion it ſeems 
did this Proſecution depend.) To which I give this 


Anſwer, my Lord; I neverdid once go to viſit her 


in my Life, ſhe knows it. Now, for a Man offi- 
ciouſly to make a new Viſit in the Time, of the 
Aſſizes, one engag'd in Buſineſs as I was, and e- 
ſpecially upon ſo melancholy an Occaſion, I ſay, for 
me to go officiouſly to ſee a Woman l never had 
the leaſt Knowledge of, would have been thought 
more ſtrange (and juſtly might have been ſo) than 
the Omiſſion of that Ceremony. For my Part, I 
cannot conceive what Mr Gurrey could mean, this 
being the Caſe, by ſaying, That if I had viſited 
Mrs Stout, nothing of this had happen d 

Mr Bar. Hatfel Mr Cowper, he is not the Pro- 
ſecutor, I think 'tis no matter what he (aid. 


Mr Cowper. I take it, my Lord, with humble 


Submiſſion, tis material as he is a principal Wit- 
neſs againſt theſe Gentlemen, and the rather, for 
that he now pretends, that what he did was out 
of Conſcience My Lord, I have only one Thing 
more to ſay, I know not whether *rwill be requi- 
ſite for me, or no, to give ſome Account of my 
ſelf. Sir William Aſhurſt, if you pleaſe. 

Sir William Aſburſt. My Lord, if I had not had 
a good Opinion of this Gentleman, 1 had not 
come on purpoſe to hear this Cauſe, which has 
made ſo great a Noiſe all England over. | 

Mr Bar. Hatſe! But what do you fay as to 
Mr Cowper's Reputation, for which you are call d? 

Sir Wiliam Aſburſt. I always thought Mr Cow- 
per to be a Gentleman of ſingular Humanity and 
Integrity; he is an Officer in London, and as to 
his Management of his Office, I think no Man 
ever pertorm'd it better, or has a better Reputa- 
tion in the Place where he lives. 


Sir Thomas Lane. My Lord, I came hither on 


purpoſe to own this Gentleman, and indeed he de- 
{erves to be own d by his Friends, and thoſe that 
know him; his Character is altogether untainted 
with us, he has gain d a good Reputation in the Bu- 
ſineſs wherein he is concern'd, he has beha vd him- 
ſelf in his Office which he holds of the City of Lon- 
don very honeſtly and well; | never knew him diſco- 


ver any ill Nature in his Temper; I think he can't 


be ſuſpected of this or any other Act of Barbarity. 

Mr Cruper. My Lord, in the next place I uo 
call Mr Cox, who has the Honour to ſerve in Par- 
liament for the Borough of Southwark, and has been 
my near Neighbour theſe 8 or 9 Years. If you 
pleaſe, Mr Cox, give an Account what Reputa- 
tion and Character I have in that Place. 

Mr Cox. My Lord, I live in Southwark, where 
Mr Ouper lives; I have liv'd by him eight or nine 
Years ; I know him to be a Perſon of Integrity 


and Worth, all the Neighbours court his Company. 


I take him to have as much Honour and Honeſty 
as any Gentleman whatſoever ; and, of all Men 
that I know, he would be the laſt Man that 1 
ſhould ſuſpe& of ſuch a Fact as this is: I believe 
nothing in the World could move him to enter- 
tain the leaſt Thought of ſo foul an Act. 

Mr Cowper. Mr Ton, I defire you would be 
pleas'd togivean Account of what you know of me. 

Mr Thompſon. If you pleaſe, my Lord, the firſt 
Acquaintance I had with Mr Cowper was in our 
Childhood, I had the Honour to go to Weſtminſter 
School with him; I did not renew my Acquain- 
tance with him till about five Years ago; ſince that 


Time Ihave been often with him, and have ſeveral 
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Times had occaſion to ask his Advice in Matters 
relating to his Profeſſion; and I think no Man 
more faithful in the Service of his Client than he 
is, and | am ſure he is very deſerving of the E- 
ſteem of any Man, and I believe he never enter- 
tainꝰd a Thought of ſo foul and barbarous a Fact 
as this, of which he is accuſed. 

Mr Bar. Hatſel. Mr Marſon, you have heard the 
Evidence, what do you ſay to it? 

Mr Marſon. My Lord, our Buſineſs at Hertford 
was this: Mr Ellis Stevens and I went down, he is 
Clerk of the Papers of the King's Bench, and Mr Ro- 
gers is Steward of the King's Bench, and it was their 
Duty to wait upon my Lord Chief Juſtice, with the 


M arſhal of the King's Bexch, out of Town; and on 


Monday Morning we went to my Lord Chief Ju- 
ſtice's Houſe in Lincoln Iun Fields, as we uſed to do, 
and there ſet out; but I, being an Attorney of the 
Borough Court, could not with any Convenience 

o farther with them than to a Place which I think 
is call'd Xingſland, and therefore I return'd to my 
Buſineſs in Southwark, where I attended the Court, 
as was cuſtomary and neceſlary for me to do, and 


| ſer forth from thence at paſt Four in the After- 


noon : By the way, as I remember, about Waltham- 


Croſs, TI met one Mr Hawks, a Clergyman of my Ac- 
uaintance, who had been likewiſe to attend my 


Lord Chief Juſtice to Hertford, and was returning 


from thence; with ſome Perſuaſion I prevail'd with 
him to go back again with me to Hertford, telling 
him, I did not know the Way; and we gallop'd 


every ſtep of it, becauſe Night was coming on, it 


was abour Eight a-Clock when we came in. Mr 
Hanks and I found the Marſhal, MrStevens, Mr Ro- 
gers, Mr Rutkin, and others of the Marſhal's Ac- 
quaintance, at the Coffee-houſe; and truly, when L 
came in, I might, for ought I know, be in a Sweat 
with riding ſo hard as we did, but even then T was 
not in ſuch a Sweat as the Witneſs would hare it. 
My Lord, we went from thence to the Glove and 
Dolphin, and ſtay'd there till about Eleven a-Clock. 
Mr Rogers and I had a Diſpute who ſhould lie 
with Mr Stevens at the now Witneſs Mr Gurrey's;at 
laſt *twas agreed between us to go toGnrrey's to ſee 
what Convenience he could make for us, and to 
drink a Glaſs of Wine at our Lodging ; but after- 
wards it came in Mr Rutkin's Head that he was to 
lie with the Marſhal, and for that reaſon, he ſaid, 
he would go back again; and accordingly he went, 
and Mr Haubs with him, after they had ſeen us into 
our Lodgings, and Mr Stevens, Mr Rogers, and JI, 
drank three Bottles of Wine together, Mr Gurrey 


our Landlord was ſent to fetch it ; and afterwards. 


in jocular Converſation I believe Mr Stevens might 
ask Mr Gurreyit he knew one Mrs Sarah Stout; and 
the Reaſon why he ask'd that Queſtion our Wit- 


neſs will explain. I believe he might likewiſe ask, 


what ſort of Woman ſhe was; and poſſibly I might 
ſay the Words, My Friend may be in with her, tho I 
remember not Idid ſay any thing like it, but I ſay 


there is a Poſſibility I might, becauſe I had heard 


ſhe had deny'd Mr Marſhal's Suit, and that might 
induce me to ſay, My Friend may be in with her, for 
all that I remember. I confeſs Mr Rogers ask'd me 
what Money I had got thatDay, meaning at the 
Borough Court, I anſwer'd, Fifty Shillings; faith 
he, We have been here a ſpending our Money, 1 
think you ought to treat us, or to that purpoſe. 
As for the Bundle mention'd, J had no ſuch, except 
a pair of Sleeves and a Neckcloth. As to the Evi- 
dence which goes to Words ſpoken, the Witneſles 


have fruitful Inventions; and as they have wreſt- 
ed and improv'd the Inſtances I have been parti- 
cular in, ſo have they the reſt, or otherwiſe torg'd 
them out of their own Heads. | 7 

Mr Bar. Hatſel. Mr Rogers, what do you ſay to it» 

Mr Rogers. We came down with the Marſh 
of the King's Bench, it rain d every ſtep of the way 
ſo that my Spatrerdaſhers and Shoes were fain to 
be dry'd; and it raining ſo hard, we did not 
think Mr Marſon would have come that Day, and 
therefore we provided but one Bed, tho' otherwiſe 
we ſhould have provided two, and were to give a 
Crown for our Night's Lodging. We went from 
the Coffee-houſe to the Tavern, as Mr Maꝛrſon has 
ſaid, and from the Tavern the next Way to our 
Lodging, where there was ſome merry and open 
Diſcourſe of this Gentlewoman, but I never ſaw 
her in my Life, nor heard of her Name before ſhe 
was mention'd there. | 

Mr Stevens. We never ſtirr'd from one another, 
but went along with the Marſhal of the King's 
Bench, to accompany my Lord Chief Juſtice out 
of Town, as is uſual. | 

Mr Bar. Hatſel. I thought it had been uſual for 
him to go but half the Way with my Lord Chief 
Juſtice. | | 

Mr Rogers. They generally return back after 


they have gone half the Way, but ſome of the 


head Officers go throughout. 

Mr Stevens. *T'was the firſt Circuit after the 
Marſhal came into his Office, and that's the Rea- 
ſon the Marſhal went the whole Way. 

Mr Bar. Hatſel. Did not you talk of her Court- 


ing-days being over? 


Priſoners. Not one Word of it; we abſolutely de- 
F 5 

fe Stevens. T never ſaw her. | 

Mr Jones. Mr Marſon, did you ride in Boots? 
Mr Marlon. Yes. 

Mr Jones. How came your Shoes to be wet? 
Mr Marſoz. I had none. | | 


Call Mr Heath, My Hunt, and M. Foſter. 


Mr Marſou. Mr Hunt, will you pleaſe to ac- 
quaint my Lord and the Jury with what Diſcourſe 
ve had on Sunday Night before the Aſſizes, at 
the Old Devil Tavern at Temple-bar. 

Mr Hunt. On Sunday Night I happen'd to be in 
Company with Mr Marſon and three or four more 
of Clifford's Ian, and there was a Diſcourſe of the 
Marſhal's attending my Lord Chief Juſtice out of 
Town to Herford, and Mr Marſon ſaid, It may be 
the Mai ſhal may require my waiting upon him too; and 
the whole Company being known to Mr Marſball, 
and there being a Diſcourſe of Mr Marſhals court- 
ing of Mrs Stout, faith one of the Company, I you 
do go to Hertford, pray enquire after Mr Marſhall's 
Miſtreſs, and bring us an Account of her. 

Mr Jones. Who was in Company? 

Mr Hunt. There was Mr Heath, Mr Fuſter, Mr 
Mar ſou, Mr Stevens, Mr Bevor, and Mr Maiſhal. 

Mr Marſoz. Now 'twas this Diſcourſe that gave 
us Occaſion to talk of this Woman at Gurre's 
Houſe, which we did openly and harmleſly. Mr 
Fofter, do you remember any Thing of our talk- 
ing of this Gentlewoman on Sunday Night? 

Mr PFfter. Yes: J and they were talking, that 
they ſhould go to Hertford the next Day, to wait 
on the Marſhal, in compliment to my Lord Chict 
Juſtice, and go as far as Hertford ; and there be- 
ing a Report, that Mr Marſhall courted this Wo- 

_ man, 
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man, we put it in a jeſting way, Pray enquire af- 
ter My Marſhall's Miſtreſs, how the Match goes on; 
for there was ſome Wagers between him and the Com- 
pany, who ſhould be married firſt: And fo, in a jocu- 
lar way, it went about, and Mr Marſon or Mr Ste- 
wes ſaid, They would do their Endeavour, and they 
would enquire after the Lady, and give as good an Ac- 
count of her as they could. 

Mr Stevens. If you pleaſe, my Lord, we will 
call another to this Purpoſe. 

Mr Er Hate Nd, I think you need not, for 
it ſeen: - ot material. 

Then My Hanks was call d. 


Mr Hank. I came as far as Waltham's Croſs to 
wait upon my Lord Chief Juſtice; I ſtay'd there 
till about Four or Five a-Clock, and then ſet out 

for London; and I met with Mr Marſon, who im- 
porcun'd me to go back with him to Hertford, and 
accordingly I did ſo, and we camegin about Se- 
ven or Eight at Nigat, and we enquir d after the 
Marſhal of the King's Bench, and where he had ſet 
up his Horſes, and we found him in the Coffee- 
houſe juſt by the Court, and we went and ſet up 
our Horſes, and came again to him ; from thence 
we went to the Glove and Dolphin Tavern; theſe 
three Gentlemen and the Marſhal, and one Mr Rut- 
kin came afterwards to us, and we ſtay d till about 


Eleven at the Glove and Dolphin. 3 
Mr Mar ſon. Do you remember how we rid 2 


Mr Hanks. Yes, very hard. : 
Mr Bar. Hatſel. What Time did you come in 


to the Tavern ? a 
Mr Hanks. Between Seven and Eight, as I re- 


member. | ; | 
Mr Bar. Hurſel. And did you ſtay there till paſt 


Eleven ? : ; 
Mr Hanks. Till about Eleven, little more or 
leſs; we went away together in order to drink a 


Glaſs of Wine with them at their Lodging, bur 


Mr Rutkinconſidering that he was to drink a Glaſs | 


of Wine, and lie with the Marſhal, thought it 
would diſturb the Marſhal; So, ſaith he, Iwill not 
go in; but we ſaw them go into their Lodgings, 
and return'd to the Bull, where we eat Part of a 
Fowl, and I was never out of Mr Marſou's Com- 
pany all that Time. | 

Mr Marſon. When you took your leave of me, 
don't you remember that the Door was clap d to? 

Mr Hanks. I can't remember that. 

Mr Marſon. Mr Gurrey ſaith. I never went out 
after I came home. Mr Rutkin, pray give an Ac- 
count to my Lord, and the Gentlemen of the Jury, 
of what you know of my coming to Hertford. 

Mr Rutkin. My Lord, I came to wait on the 
Marſhal of the King's Bench to Hertford, and when 
we were come to Hertford we put up our Horſes at 
the Bull, and made our ſelves a little clean; we 
went to Church, and dined at the Bull and then 
we valk'd in and about the Court, and diverted 


our ſelves till about Seven a- Clock; and between 


Seven and Eight a- Clock came Mr Marſon and men were about the Town; and ſhe ſaid, She did 


Dr Hanks to T'own, and then we agreed to go to 
the Dolphin and Glove to drink a Glaſs of Wine: 
The Marſhal went to ſee an ancient Gentleman, 
and we went to the Dolphin and Glove, and ſtay d 
there till paſt Ten a Clock, and after the Reckon- 
ing was paid we went with them to their Lodg- 
ing, with a Deſign to take a Glaſs of Wine; but 
then I conſider d I was to lie with the Marſhal, 
and for that reaſon I reſolv'd not to go in, but 


came away, and went to the Bull Inn and drank 
Part of a Pint of Wine, and afterwards went to 
the next Door to the Bull Inn, where I lay with 
the Marſhal. | 

Mr Jones. What Time did the Gentlemen go 
to their Lodging? 

Mr Ratkin. 1 am not poſitive as to That, but I 
believe *twas about Eleven a- Clock. 

Mr Marſun. If your Lordſhip pleaſes, now I'll 
call ſome Perſons to give an Account of me. 
Mr Cox. 

Mr Cox. I have known Mr Marſon a long time, 
and had always a good Opinion of him; I don't 
believe 5000 l. would tempt him to do ſuch a Fact. 

Mr Marſon. Captain Wiſe, I defire you would 
pleaſe to ſpeak what you know of me. | 

Mr Couper. My Lord, becauſe theſe Gentlemen 
are Strangers in the Country, I think, if in taking 
an Accounc of any Evidence for my ſelf there is 
any Thing occurs to me that they may have a juſt 
Advantage of, I think I ought not to conceal ir, 
for | am as much concernꝰd to juſtifie their Inno- 


cence as my own. The principal Witneſs againſt 


them is one Guyrey ; and I will prove to you, that 
ſince he appear'd in this Court, and gave his Evi- 
dence, he went out in a triumph+nt manner and 
boaſted, That he, by his Management, had done 
more againſt theſe Gentlemen than all the Proſecu- 
tor s Witneſſes could do beſides. Jo add to That, 
I have another Piece of Evidence that I have been 
juſt acquainted with: My Lord, tis the Widow 
Davis, Gurrey's Wife's Siſter, that I would call. 

Major Lane. My Lord, | have know n Mr. Mar- 
foa ever ſince he was two Years old, and never ſaw 
him but a civilizd Man in my Life; he was well 
bred up among us, and I never ſaw him given to 
Debauchery in all my Life. 

Mr Bar. Hatſel. Where do you live? 

Major Lane. In Southwark, my Lord. 

Mr Bar. Hatſel. Well, what do you ſay, Mrs 
Davis? 

Mrs Davis. I came to the Houſe where theſe 
Gentlemen lodg d; I Vas in about half an Hour, 
and my Siſter ask d me to air two or three pair 
of Sheets: When I had aird the Sheets, ſhe ask'd 
me to go up and help to lay them on; and, before 
I had laid them on, theſe Gentlemen came into 
the Room. 

Mr Bar. Hatſel. What Hour? | 

Mrs Davis. By the Time of my going out again, 
I believe it might be about Ten, or ſomething bet- 
ter, and they drank three Quarts of Wine, and 
they had ſome Bread and Butter and Cheeſe car- 
ried up, and ſo they went to Bed; and after my 
Brother went to fetch Mr Gape, that lay at his 
Houſe, from Hockley's. 

Mr Cowper. I only beg Leave to obſerve, that 


Gurrey deny*d that he went for him. 25 


Mr Bar. Hatſel. Ay; but this ſignifies very lit- 
tle, whether it be true or falſe. 
Mrs Davis The next Day after, theſe Gentle- 


believe they were come to clear a young Man (a 
Miniſter's Son) that was try'd at the Bar for rob- 
bing the Mail: I ask'd why ſhe thought ſo; ſhe 
ſaid, She was ſure of it: And I ask'd her, how 
ſhe could be ſure of it, when ſhe was never told 
ſo ; Why, ſaid I, do they accufe theſe Gentlemen? 
'They ought rather to take up the Gentleman that 
was with Mrs Szout's Maid; and ſhe ſaid, If they 
took up Mrs Stout s Maid, they ſhould have never a 


Witneſs. Mr 


as,” 
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Mr Bar. Hatſe!. Who was That that was talk- 
ing with Mrs Stout's Maid? | 

Mrs Davis. I don't know, but ſhe ſaid ſhe did 
not like their Actions; and therefore ſhe ought 
to have been examined who ſhe was with. 

Capt. Wiſe. I have known Mr Marſoa ſeveral 


Years, and he is a Perſon of as fair Reputation 


as any in the Borough. 

Mr Reading. I have been acquainted with Mr 
Marſon Twenty Years, he lives near the Houſe 
where I now do : He has a general good Cha- 
racer among his Neighbours, for a fair Man in 


| his Practice, an honeſt Man, and a Man of good 


Converſation. 

Mr Bar. Hatſel. Well, Mr Stevens, What do 
you ſay ? | 8 

Mr Stevens. I deſire Sir Robert Auſtin to give an 
Account of me. | 

Sir Robert Auſtin. T have known Mr Stevens ma- 
ny Years; his Brother is Captain in a neighbour- 
ing Country; he is reckon'd not only an honeſt 
Man in his Practice, but has the general Character 
of a good - natur d Man, and he is ſo far from be- 
ing a Perſon likely to do ſuch an Action, that, for 
a younger Brother, he was very well provided 
for ; his Father left him a Thouſand Pounds, 


and he is Clerk of the Papers, which is reputed 


worth a Hundred Pounds a Year, and is in good 


Practice beſides. 
Jumman I have known him ſeveral Years, and 


he has the ſame Reputation Sir Robert has given 


him. | 

Sir John Shaw I know Mr Stevens, and his Bro- 
ther Captain Stevens: As to this Gentleman, he 
hath always behav'd himſelf well in our Coun- 
try, and hath the Character of an honeſt Gentle- 
man. 

Mr Evans. I have known him for theſe eight 
Years, and to be a very civil Perſon, and well edu- 


cared, and never heard but a good Character of 


him: I have alſo known Mr Murſen theſe Ten 
Years, and never ſaw any Ill by him, and do be- 
lieve, that he or the other would not have done 
ſuch an ill Thing to have gain'd this Country. 

Mr Menlove. My Lord, Mr Stevens was my 
Clerk, and he behav'd himſelf very honeſtly with 


me. And ſince That, I have kept a Correſpon- 


dence with him, and I believe he would not do 
ſuch a Thing for all the World. 

Mr Bar. Hatſel. Call ſomebody to ſpeak for 
Mr Rogers, if there be any. 

Mr Evans. My Lord, Mr Rogers hath a general 
Character in Southwark, for a very honeſt Man. 

Mr Rogers. Pray Call Mr Lygoe. Sir, pleaſe to 
give my Lord and the Court an Account what 
you know of me. | 5 

Mr Lygoe. My Lord, I have known all the three 
Centlemen at the Bar, but particularly Mr Rogers 


and Mr Stevens, from their Infancy. I have em- 


ploy'd them both in Buſineſs ſeveral times, and 
always found them fair Practiſers; and believe 
neither of them would be guilty of doing an ill 
Act. 

Mr Rogers. Call Mr Thurlsy. Sir, Pray give the 
Court an Account how I behaved my ſelf in your 


Service. | 
Mr Bar. Hatſe! Come Mr Thurlby, What do 


you ſay of Mr Rogers? 


Mr Thurlby. My Lord, Mr Rogers lived with me 
about eight Years, in which Time I frequently 
truſted him with very great Sums of Money, I 


_ _— him juſt and faithful, and can't be 
ieve, that any Money could tempt him t . 
AR of this Kind. | a 

Mr Zones, My Lord, we inſiſt upon it, That 
Mr Cowper hath given a different Evidence noy, 
from what he did before the Coroner ; for there 
he ſaid he never knew any Diſtraction or Loxe- gt. 
or other Occaſion ſhe had to put her upon this ex. 
travagant Action. Now, here he comes, and 
would have the whole Scheme turn'd upon a Loxe- 
fit. Call John Maſon (who was Sworn. ) | 

Mr Bar. Hatſel. What do you ſay, Sir, to this 
Matter ? | | | 

Mr Hout. When Mr Cowper was examined before 
the Coroner, he was ask'd, if he knew any Rea- 


ſon why ſhe ſhould do ſuch a Thing? and he ſaid, 


She was a very modeſt Woman, and he knew ng 
Cauſe why ſhe ſhould do ſuch a Thing as this, 
John Maſon, Was you by when Mr Couper gare 
Evidence before the Coroner. 
Maſon Yes. | | 
Mr Jones. What did he ſay? | 
Maſon. He ſaid he did not know any Thing 
was the Cauſe of it, but ſhe was a very model} 
Perſon. 
Mr Jones. Was he upon his Oath ? 
Maſon. Yes, he was. 
Mr Bar. Hatſel. When did he ſay this? 
Maſon. It was the ſame Day ſhe was found. 
Mr Jones. Did they ask him any Queſtion, if hg 
knew any Perſon that ſhe was in Love with? 
Maſon. He ſaid he knew but of one, and his 
Name was Marſhall, and Mr Mſpal. cold him, 
That he was always repulſed by her. 
Mr Stour. I defire John Archer may be asked the 
ſame Queſtion, (who was Sworn.) 
Mr ones. Was you preſent with the Coroner's 
Inquelt ? | 
J. Archer. Yes. 
Mr Jones. Was Mr Couper examined by them? 
F. Archer. Yes, he was. 
Mr Jones. What did he ſay concerning Mrs 
Stout then? | 
J. Archer. They ask'd him, If he knew any Oc- 
caſion for Mrs Stouts Death? and he ſaid, He 
knew nothing of it, or of any Letters. ot 
Mr Cowper. Then I muſt call over the whole 
Coroner's Inqueſt to prove the contrary. 
Mr Bar. Hatſel. Did they ask him concernin 


any Letters ? 


J. Archer. They ask d him, if he knew of any 
Thing that might be the Occaſion of her Death. 

Mr Bar. Hatfel. I ask you again, If they ask'd 
him if he knew of any Letters. | 

J. Archer. My Lord, I don't remember That. 

Mr Stout. 1 would have called ſome of the Co- 
roner's Inqueſt, but I was ſtop'd in it. 

Juryman. We have taken Minutes of what has 
paſs'd : If your Lordſhip pleaſe, we will with- 
draw. SLE 

Mr Bar. Hatſel. They muſt make an End firſt. 

Mr Jones. If your Lordſhip pleaſe, we will call 
one Witneſs to falſify one Piece of their Evi- 
dence, and that 1s one Widow Larkin, (who was 
Sworn.) 

Mr Jones. Do you remember one Mr Rutki 
being at your Houſe ? | 

Larkin. Yes, | 5 

Mr Jones. At what Time did he come in? 

Larkin. Between Nine and Ten of the Clock. 


Mr Jones. Was the Marſhal then in the Houſe? 
| b ; Lar- 


a 


1699. 

Larkin. No; the Marſhal did not come till 
dear an Hour after. 

Mr Jones. Did not he go out afterwards? 

Lakin. Not that I know of. 

Mr Rutl ins. I am ſatisfied it was paſt Eleven 
when I came in. 

Mr Bar. Hutſel. It is likely it may be true; for, 
I believe, they did not keep very good Hours at 


chat Time. ; ; 
Mr rut. I deſire to call ſome Witneſſes to my 


Siſters Reputation. =. 

Mr Jones. My Lord, they would call Witneſſes 
to this Gentlewoman's Reputation; I believe the 
whole Town would atteſt for That, that ſhe was 
a Woman of a good Reputation. Indeed they 
have produced ſome Letters without a Name, but 
it they inſiſt upon any thing againſt her Reputa- 
tion, we muſt call our Witneſſes. 

Mr Bar Hatſel. I believe no body diſputes 
That; ſhe might be a virtuous Woman, and her 
Brains might be turn'd by her Paſſion, or ſome 


Diſtemper. 


Gentlemen of the Jury, You have heard a very 
ſong Evidence; 1 am ture that you can t expect 
ac I ſhould ſum it up fully; but I will take No- 
tice of ſome Tings to you, that I think are moſt 
material, and if i omit any Thing that is mate- 
rial, I would defire Mr 7ozes (that is Councel for 
the King and Mr Cowper to put me in mind of it. 

The Indictment againſt the Priſoners at the 


Bar is for a very great Crime, it is for Murder, 


which is one of the moſt horrid of all Crimes: 
You are to conſider firſt what Evidence you have 
heard to prove it; and tho' there be no direct 
Proof, you are to conſider what is Circumſtantial. 
They do begin with Sarah Waller, who was 
Mrs Sarah Szonut's Maid, and ſhe tells you, That 
Mr Cowper, when he came to this Town on Mon- 
day the 13th of March laſt, came to Mrs Stout's 
Houſe and dined there, and went away about 
Four of the Clock in the Afternoon; bur ſhe tells 
pou, That the Friday before there came a Letter 
from Mr Cowper's Wife to Mrs Hout, to let her 
now that Mr Cowper would come and lodge at 
their Houſe at Hertford, at the Aſſizes; fo that 
when he came, ſhe thouglit that he had intended 


to have done according to that Letter. She ſaith, - 


That after Dinner Mr Cowper went away, and 


came again at Nine at Night, and there he ſup- 


ped; he was deſird ſo to do, (and indeed had 
been invited to Dinner alſo that Day) and ſhe 
doth ſay, that after Supper there was a Fire made 
in his Chamber (for this young Gentlewoman, 
Mrs Stout, preſs'd him to lie at their Houſe) and 
ſne order'd the Maid to warm his Bed, and I be- 
lieve, ſays ſhe, Mr Cowper heard her ſay fo, for he 
was nearer to her than I at that time, and he doth 
not deny but that he heard it. She ſays, that ac- 
cordingly ſhe went up to warm the Bed, and ha- 
ring ſtay'd there a while, ſhe heard the Door clap : 


and when ſhe came down into the Parlour, where 


ſhe had left them, they were both gone, and that 
the could not tell what the Meaning of it was ; 
and they waited for her all Night, old Mrs Stout 
and this Maid, and ſhe did not come in all Night, 
nor was afterwards ſeen alive; but Mr Cowper 
was the laſt Perſon ſeen in her Company. 

The other Witneſſes, that came afterwards, 
ipeak Concerning the finding of the Body in the 


for Murder. 


River, and tell you in what Poſture it was: I 
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ſhall not undertake to give you the Particulars of 
their Evidence, but they tell you, She lay on her 
right Side, the one Arm up even with the Sur- 
face of the Water, and her Body under the Wa- 
ter, but ſome of her Cloaths were above the 
Water; particularly one ſays, the Ruffles of her 
lefr Arm were above the Water. You have heard 
alſo what the Doctors and Surgeons ſaid on the 
one fide and the other, concerning the Swimming 
and Sinking ot dead Bodies in the Water, but I 
can find no Certainty in it, and I leave it to your 
Conſideration. 

Another Circumſtance they build on, and which 
ſeems to be material, is, of her Belly being lank, 
and, that there was no Swelling ; whereas, ſay 
they, when a Perſon 15 drown'd, there is a great 
deal of Water goes in, and makes the Belly to 


{well, but here was no Swelling that Morning 


ſhe was taken out, and no Water came out of her 
Mouth and Noſtrils, only a little Froth there 
was, and her Belly was lank. Bur, ſay they, on 
the other Side, that may very well be; for, per- 
haps ſhe might be choak'd immediately, as ſoon 
as ſhe was in the Water; and, ſay they, you 
may not wonder at That, for it ſhe went to drown 
her ſelf, ſhe would endeavour to be choak'd as 
ſoon as ſhe could; for thoſe Perſons that are 
drown d againſt their own Conſent do ſwallow a 


great deal of Water, but thoſe that drown them 
ſelves don't ſwallow much Water, for they are - 


choak d immediately by the Water going into the 
Windpipe ; that we commonly call going the 
wrong Way, The Doctors and Surgeons have 
talk'd a great deal to this Purpoſe, and of the Wa- 
ter's going into the Lungs or the Thorax, but un- 
leſs you have mere Skill in Anatomy than I, you 
won't be much edified by it: I acknowledge I 


never ſtudied Anatomy, burtI perceive that the Do- 


ors do differ in their Notions about theſe things: 
But, as to Matter of Fact, tis agreed to by all the 
Witneſſes for the King, that her Body was lank, 
her Belly was thin, and there was no Sign of any 
Water to be in it. They on the other Side tell 
you, That her Stays was on, and ſhe was ſtrait- 
laced, and that might occaſion her Belly 's being ſo 
ſmall, and hinder the Water from going in. 
Gentlemen, I was very much puzzled in my 


Thoughts, and was at a loſs to find out what 


Inducement there could be to draw in Mr C:per, 


or theſe three other Gentlemen, to commit ſuch © 


a horrid, barbarous Murder. And, on the other 
hand, I could not imagine what there ſhould be 
to induce this Gentlewoman, a Perſon of a plen- 
tiful Fortune, and a very ſober good Reputation, 
to deſtroy her ſelf. 


Now, Gentlemen, I muſt confeſs, the Evidence 


that the Defendants have given by theſe Letters, 
if you believe them to be this Gentlewoman's 
Hand-writing, do ſeem to fortify all that Mr Cows 
per's Witneſſes have ſaid, concerning her being 
melancholy: It might be a Love diitraction, and 
ſhe might have been a virtuous Woman for all 
that; for it might be a Diſtemper which came 


upon her, and turn'd her Brains, and diſcompos'd 


her Mind, and then no Wonder at her writing 
thus, in a Manner difterent from the Reſt of the 
Actions of her Life. Gentlemen, You are to 


conſider and weigh the Evidence, and I will not 
trouble you any more about that Matter. 
As to theſe three other Gentlemen, that came 


to this Town at the Time of the laſt Aſſizes, 
| | what . 
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done, and, that there was an End of her Courting- 


That I muſt leave to you; but they were very 


no Sign of any Circle about her Neck, which, as Omnes. 


232 164. The Trial of Mary Butler 11 W. III. 
v hat there isagainſt them you have heard: They Jury. We have taken Minutes, my Lord. 
Mr Bar. Hatſel. Well then, Gentlemen, 90 


talk'd at their Lodging at a ſtrange rate, concer- 
ning this Mrs Sarah Stout, ſaying, Her Buſineſs is together, and conſider your Evidence, and 1 pre 
Gon direct you in giving your Verdict. ? 


days, and, that a Friend of theirs was even with 


her by this Time. What you can make of it, { Then One was Sorin to keep the Jury, and, in 


about half an Hour, the Jury return d. 


ſtrange Expreſſions, and you are to judge, Whe- 

ther they were ſpoken in Jeſt, as they pretend, or Cl. of Arr. Gentlemen, are you all agreed jn 
in Earneſt. There was a Cord found in the your Verdict ? : 

Room, and a Bundle ſeen there, but I know not Omnes. Yes. 


what to make of it. As to Mrs Stout, there was Cl. of Arr. Who ſhall ſay for you ? | 
Foreman. 


they ſay, muſt have been if ſhe had been ſtrangled. Ci. of Arr. Spencer Cowper, hold up thy Hang 
(which he did) Look upon the Prifoner : How ſay 


Some Spots there were, but it is ſaid, poſſibly 
thoſe might be occaſion'd by rubbing againit you? Is he guilty of the Felony and Murder 
ſome Piles or Stakes in the River. Truly, Gen- whereof he ſtands indicted, or not guilty ? 
tlemen, theſe three Men, by their Talking, have Foreman, Not guilty. | 
3 great Cauſe of Suſpicion; but whether | 
hey, or Mr Cowper, are guilty or no, that You In like Manner the Jury did give their WVerdif? 
That John Marſon, Ellis Stevens, and Wil. 


are to determine. I am ſenſible I have omitted 
many Things, but I am a little faint, and cannot liam Rogers were Net guilty. | 


repeat any more of the Evidence. 
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The TRIAL of MARY BuTLier alias STRICKLAND, 
at the Old-Baily, for Forging a Bond of 40000 l. in the Name of Sir Robert 


Clayton, October 12: 1699. 11 Will. III. 


RING Mary Butler to the Pounds by the ſaid Sir Robert Clayton; to you Mary 
Bar, Butler alias Strickland, with Condition under-written, 
concerning, among other Things, the Payment of Twenty 

[ Accordingly ſhe was brought. | Thouſand Pounds, to be made to you Mary Butler alia; 
Strickland, after the Death of the ſaid Sir Robert 

Mary Butler alias Strickland, you ſtand Indicted Clayton, by his Heirs, Executors, or Adminiſtrators, 
Ly the Name of Mary Butler alias Strickland, late as a true Bond of the ſaid Sir Robert Clayton, as if 
of London, Widow ; for that you endeavouring, and really made by him; falſely, ſubtilly, and deceitful, did 
maliciouſly intending, to deceive and oppreſs Sir Robert publiſh, you Mary Butler alias Strickland wel kow- 
Clayton, Knight and Alderman of London, the Firſt ing the ſaid Writing to be falſe, forged, and counterfeited, 
Day of December, in the Seventh Tear of his now Ma- and not the Deed of the ſaid Sir Robert Clayton, 10 
the great Damage of the ſaid Sir Robert Clayton, to 


Jeſty's Reign, at London aforeſaid, in the Pariſh of 
the evil Example of all others in the like Caſe, offending 


Sf. Mary Woolnoth, in the Ward of Langborne, a 

certain falſe Writing, ſeal'd in Form of a Bond, bear- againſt the Peace of our Sovereign Lord the King, ti; 

ing Date the Fourteenth Day of April, 1687, in the Crawn and Dignity. | 

Name of the ſaid Sir Robert Clayton, for the Pay- „ TW 

ment of the penal Sum of Forty Thouſand Pounds, to be Cl. of Arr. How ſay ſt thou, Mary Butler alias 
Strickland, art thou guilty of this Forgery whereof 


made by the ſaid Sir Robert Clayton to you Mary 
Butler alias Strickland, with Condition there under- thou ſtand'ſt Indicted, or not guilty ? 
Priſoner, Not guilty. | 


written; concerning, among other Things, the Payment 
Cl. of Arr. Priſoner, look to your Challenges. 


f Twenty Thouſand Pounds, to be made to you Mary 
Cryer, {wear the Jury, which follow. 


Butler alias Strickland, after the Death of the ſaid 


Sir Robert Clayton, by his Heirs, Executors, and | 

Adminiſtrators; falſely, knowingly, unlawfully, and Ju k ry Sworn. 

ſubtiliyh did make, counterfeit and write, and cauſe to be Dn” | 

made, counterfeited, and written : And further, That William Clark, | George Ludlam, 

you Mary Butler alias Strickland, afterwards, viz. William Chriſtopher, | Richard Kemble, 
Thomas I, harton, Jou Clarke, 


the Firſt Day of December, in the Seventh Tear afore- 

ſaid, at London aforeſaid, in the Pariſh and Ward a- George Kimble, Stephen Brougliton, 

foreſaid,a certain falſe and forged }riting, ſeald in form " wg Church, | Joſeph Sheppard, 

of a Bond, in the Name of the ſaid Sir Robert Clay- on Whiſiter, Thomas Wickham 

ton, for the Payment of the penal Sum of Forty Thoufand 2 i 
| | | : | | 2 
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Cl. of Arr. You of the Jury that are ſworn, 
look upon the Priſoner, and hearken to her 
Cauſe. She ſtands indicted, ET. 3 

Mr Mountague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, this Indictment 
does charge the Priſoner at the Bar, Mary Butler, 
alias Strickland, with a Fraud and intended Chear. 
It ſets forth, That the Priſoner at the Bar, in 
tended to cheat Sir Robert Clayton, did counter- 
feir a certain Writing, purporting to be the 
Bond of Sir Robert Clayicn for Payment of 'I'wen- 
ty Thouſand Pounds, and that it was to be 
paid to the ſaid Mary Butler, alias Strickland, at- 
ter the Death of the ſaid Sir Robert Clayton. Like- 
wiſe, that ſhe did publiſh this Writing as Sir 
Robert Clayton's Deed. To this Indictment ſhe 
has pleaded nor guilty. If we prove the Fact, 
I do not queſtion but you will find her guilty, 
that ſhe may have her due Puniſhment. 

Mr Serj. Wright. My Lord, I am of Council for 
the King in this Cauſe. You hear what ſort of 
Crime it is that is charged on the Priſoner. It is 
{or Forging a Bond of no leſs Penalty than Forty 
Thoutand Pounds, for the Payment of Twenty 
Thouſand Pounds. This is made in the Name of 


Sir Robert Clayton, and the twenty Thouſand Pounds 
were to be paid a little after his own Death, by his 


Execucors or Adminiſtrators: And that in the 
mean time Twelve Hundred Pounds a Year were 
to be paid for the Intereſt of this Sum. But, my 
Lord, the Priſoner did not reſt here ; (a Second 
Contrivance will be opened to you.) That which 
ſhe is now charged with, is the Forging of a Bond 
of the Penalty of Forty Thouſand Pound. 

My Lord, the Priſoner for ſome Years had a 
great Intimacy with a great Peer, the late Dube of 
Buckingham. And ſhe either had, or pretended to 
have, a Bond from him for Five Thouſand Pounds, 


_ payable to herſelf after his Death, and an Annual 


Intereſt in the mean time, till the Principal was 
paid. Sir Robert Clayton being a Truſtee of the Duke's 
Eſtate for the Payment of his Debts, the Priſoner 
came frequently to Sir Robert Clayton, to ſollicite 


his Favour and Intereſt for the Payment of this 


Debt. On this Account ſhe inſinuated her ſelf 


into his Company and into his Family. Some- 


times ſhe pretended to be a great Penitent, and that 
ſhe was ſorry for the Converſation ſhe had with 


the Duke, that her own Relations were Papiſts, 


and if ſhe ſhould go to them, they would ſend her 
into a Nunnery. All which was but counterfeit ; 
and in order to win upon Sir Robert Clayton, and 
he finding ſhe was an ill Woman, notwithſtand- 
ing all her Pretences, he at laſt, about twelve 
Years ago, forbid her his Houſe, and ſince that 
ſhe never was there. | 

About the Year 1695, Sir Robert Clayton had 
ſome private Int imation given him, that the Pri- 
ſoner had a great Demand on him, no leſs than 
Twenty Thouſand Pounds. Upon this Sir Robert 


Clayton took the beſt Courſe he could to find it 


out, and exhibited a Bill in Chancery againſt her, 
and ſome of her Accomplices, to diſcover. whe- 
ther they had any Pretences upon him or his E- 
ſtate. To this Bill the Priſoner put in an An- 
ſwer, that ſhe had no Claim or Demand againſt 
him upon any Account whatſoever. While this 
was in agitation, the Priſoner came to Mr Hdd. 


uad, an Attorney of this City, and brought him 
a Writing, purporting a Bond, with the Name 


Robert Clayton ſubſcribed to it, ſealed and atteſted 
Vor V. 7 


A Strick for is 


by four Witneſſes, as the Bond of Sir R:3ert Clay- 
ton; and told Mr Hodward, © That Bond was 
**. given to her by Sir Robert Clayton, upon ſome 
2 good Conſiderations; but it having taken Air, 

ſome Uneaſineſs had riſen about it in Sir Robert 


Claztons Family; and (as ſhe pretended) =po 


** this Account he had exhibited a Bill in Equi- 
* ty againſt her, therefore this Bond muſt be de- 


* livered up; and Sir Robert had promiſed to 


* give her a new Bond for Twenty Thouſand 
Pounds, and that all the Money in Arrears for 
* Intereſt, was to be turned to Principal, and 
* put into the new Bond. But this was to be done 
every privately, ſo as not to be known by any 
of Sir Rcbert Clayton's Family, and therefore 
«© none of his Servants were to be privy to it. 
Thereupon ſhe gives to Mr Haedward the Bond, 
deſiring him to make a new Bond by it, and to 


turn all the Intereſt that was due into Principal. 


Upon this Mr Hoodward made her a Bond of the 
Penalty of Fifty Four Thouſand Pounds, Conditi- 
oned for Payment of Twenty Seven Thoufand 
Pounds after Sir Robert Clayton s Death, and Iute- 
reſt in the mean time. This Bond ſhe took away 
with her, and likewiſe the firſt Bond; but hat 


ſhe did with them ſince we are not privy to. And 


a great Charge ſhe laid upon Mr Hodward, to 
carry it with all poſſible Privacy, that no notice 
might be taken by Sir Robert s Family. 

Some few Months ago there was another Inti- 
mation ſent to Sir Robert Clayton, that this Gen- 
rlewoman pretended to have a great Claim upon 
him of a great Sum of Money that was to be paid 
her, either at preſent, or after his Death; and 
that Mr JVodward made the Bond, and he could 
give an Account of it. Upon this Sir Robert Clay- 
ton ſent ro Mr Woodward, who, like a very honeſt 
Man, told the whole Buſineſs, in what manner 
it was the Priſoner came to him, and how he 


came to make the Bond; and that he was deſired 
to be ſilent. in it, Sir Robert Clayton having deſired 


this Bond ſhovid be made out of his own Houſe, 
that none of his Family might take notice of it. 
Sir Robert Clayton having this notice, and finding 
from Mr J/odward, the Priſoner had taken this 
Courſe rocarry on this Deſign to charge his Eſtate, 
he got a Warrant from the Lord Chief Juſtice to 
have her hetore him, to be examined before his 
Lordſhip. Where being brought, ihe upon her 
Examination, has confeſs'd the whole Matter, 
her having the firſt Bond, and where it was made. 
What is become of the latter Bond, we cannot 
get out of her, nor whether ſhe ever affixed the 
Name of Sir Robert Clayton to that. But we will 
produce credible Witneſſes to prove her guilty of 
Forging the firſt Bond for the Payment of 'T'wenty 
Thouſand Pounds ; and that it had the Name and 
Seal of Sir Robert Clayton affix d to it, and that 
ſhe affirmed it to be a good Bond, well executed 
by Sir Robert Clayton, and that there was Intereſt 
due upon it from Sir Robert Clayton, and that the 
Intereſt was in the Second Bond to be turned in- 
to Principal. We will call Witneſſes to prove 
this, and then I hope ſhe ſhall have ſuch Puniſh- 
ment as ſhe deſerves. 

Mr Nerthey. My Lord, What the Nature of our 
Evidence will be, I ſhall inform you. It cannot 
be expected from us to produce the Bond, for that 
ſhe carried away from Mr Woodward, ſo that we 
cannot give the Writing itſelf in Evidence; but, 
if ſhe inſiſt on it, we hope ſhe will produce the 
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Bond. We have the Copy (taken by Mr //oodward) 
of the firſt Bond, which he had from her, that he 
might draw the Second Bond by it. But we can 
prove from that which agrees with our Record, 
that ſhe affirmed, that the firſt Bond that ſhe pro- 


duced was Sir Robert Clayton's : That that Bond 


which ſhe produced, of which this is the Copy, 
ſhe affirmed to be Sir Robert Clayton's Deed We 
ſhall do that, and afterwards prove her publiſhing 
it: For our Indictment is againſt her for Forging 
a Bond, and publiſhing that forged Bond, know- 


ing it to be ſuch ; and cloſe all with her own Con- 


feſſion. And, my Lord, there is this to ſhew there 
could be nothing in the Bond; that from the Time 
ſhe pretended to have this Bond, when ſhe was 
to have Twelve Hundred Pounds a Year, ſhe re- 


mained a Priſoner all that Time, and got her 
ſelf out by Swearing ſhe was not worth Five 


Pounds in all the World. Call Mr Woodward 
(who appeared and was Sworn.) Fo: 

Mr Serj. Wright. Mr Woodward, you hear what 
the Charge is, pray give an Account of what 
you know in reference to it. | 

Mr Woodward My Lord, Mrs Butler has been 
my Client many Years. About two or three Years 
ago, more or leſs, Mrs Butler came to me, and 
brought me a Bond ; ſhe gave it me to peruſe, and 
told me another muſt be drawn by it. When I had 
peruſed the Bond, I found it was ſigned Robert 
Clayton, and four Witneſſes Names ſet to the Bond. 
It was a Bond of the Penalty, as I remember, of 
Forty Thouſand Pounds, and I think it was in the 
Year 1687, for to pay, I think, Twelve Hundred 


Pounds a Year, by four quarterly Payments Year- 


ly, during Sir Robert Clayton's Life, and Twenty 
Thouſand Pounds within ſix Months after his 


Death. There were ſome other Things in that 


Bond, which will appear by the Copy, which in- 
deed I did take : For Mrs Butler deſired it might 
be a Secret, being of a very great Concern. And 
I asked her why ſuch a Bond ſhould be given, I 
thought ir muſt be great Generoſity, and not for 
Money lent. But ſhe told me the Forty Thou- 
ſand Pound Bond was to be delivered up to Sir Ro- 


bert. I asked her why, ſince ſhe had it, ſhe did 


not keep it ; ſhe ſaid, that he would give her ano- 
ther Bond- She told me it had taken Air, and 
my Lady Clayton had ſome Diſquiet abour it ; and 
for my Lady's Satisfaction, a Bill in Chancery was 
exhibited againſt her, to which ſhe was to put in 
her Anſwer, and thereby diſclaim any ſort of Bond, 


or Intereſt, or any Pretence that ſhe had upon 


Sir Robert Clayton. 
Mr Serj. Wright. She told you this her ſelf? 
Mr Woodard. Les; and when ſhe gave me the 


Bond, ſhe told me it was Sir Robert Clayton's Bond, 


or to that Purpoſe, But there being about nine or 
ten Years Arrears of Intereit, ſhe deſired me to 
Taſt up the Intereſt that was in Arrear, and that 
it might be put to the Principal in the new Bond; 
faying, that Sir Robert would give her a Bond for 
the whole together. | 
Mr Serj. right. Was the whole Intereſt pre- 
tended to be in Arrear ? 
Mr Woodward. I cannot fay, all the Intereſt, 
Mr Serj. right. How did you compute it? from 
the Date of the Bond, or from what ſhe told you? 
Mr Woodward. She ſaid ſhe had received ſome 
Money, and I computed the reſt, rather under than 
over, and ſo made the Intereſt to come to Seven 


Thouſand Pounds (the Intereſt payable by the 


Bond being twelve Hundred Pounds a Year.) 
Vhereupon ſhe deſired I would draw a Bond for 


it my ſelf; and accordingly ſhe left the firſt Bong 
with me. I took ſome Lime, and drew it ; and 
made the Penalty thereof Fifty Four Thouſand 


Pounds, Conditioned for the Payment of Twenty 


Seven Thouſand Pounds. And it was to be made 
in the ſame Nature as the former Was, in reſpe& 
of the Principal, and in the mean time to conti- 
nue the Payment of the Intereſt Yearly, by pro- 
port ionable Quarterly Payments. 

Mr Mountague. What Diſcourſe had you with 
her about it. 

Mr Woodward. I did draw a Bond, and did take 
Notice, That whereas Sir Robert Clayton had given 
her this Bond of Forty Thouſand Pounds, and at 
his Requeſt, ſne had delivered it up to him; and 
upon an Account ſtated, there did remain Seven 
Thouſand Pounds in Arrears for Intereſt, which in 
all amounted to Seven and twenty Thouſand 
Pounds, or thereabouts; when Igave it her, Iſaid, 
It is a very great Sum, it concerns you to have 
Witneſſes of Credit, for no body will believe Sir 
Robert Clayton did give you this Bond, eſpecially 
after his Death, unleſs it be very well atteſted. 1 
told her, if ſhe pleaſed, I would go and be a Wit- 
neſs for her to ſee it executed. So ſhe went away, 
And when ſhe came to me again, ſhe told me, that 
Sir Robert knew me very well, but did not think 
fit to have me for a Witneſs. I anſwered, I do 
not care ; but it being a very great Sum, take 
care it be well executed. I gave her both the 
Bonds, and from that Time heard no more of it 
till about two Months ſince. 

Mr Northey. Was thereany body came todiſconrſe 
with you of making a new Bond, beſides her ſelf? 

Mr Woodward. Not that I know of, I do not 
remember any. It was an extraordinary Sum, I 
did take a Copy of the Bond. 

Mr Northey. Have you it here? 

Mr Woodward. Yes, I have it here. | 

Mr Northey. He ſwears he took a Copy of it, 
and delivered it to the Priſoner again. We defire 
it may be read. | 

Mr Mallet. Is it a true Copy? 

Mr Woodward. I cannot ſay I examined it. 

Mr Northey. Did you write it from the Bond ? 

Mr Woodward. I did. | | 

Mr Northey. Do you believe it is a true Copy? 

Mr Woodward. I believe it is. The Reaſon 
why I did not examine it, was becauſe it was 
to be a Secret. : 

Mr Mallet. Do you look upon your ſelf to be 


infallible ? 
Nr Serj. Wright. Had you any Direction from 


the Priſoner to take a Copy? 


Mr Woodward. I cannot ſay that. 

L. C. J. Holt. Why did you write it out, for 
your Direction to draw the new Bond? : 

Mr Woodward. I did write it out, becauſe it 1s 
a ſpecial Condition, more than is uſual in Bonds: 
For it is expreſſed, that there ſhould be no Pro- 
ſecution againſt her, by Sir Robert Clayton, or his 
Executors, either at Law or in Equity, for the 
20000 J. or the Intrreſt, or to do any Act to ob- 
ſtruct her in receiving the ſame. : 

L, C. J. Hel: When did you take a Copy of it? 
Mr Woodward. At the ſame time, and before 
returned it. | 

L. C. J. Holt. Did you make the new Bond by 
this Copy, or by the former Bond ? | 

Mr aud Very likely I might uſe both. 

L. C. J. Holt. Did you keep them both ? _ 

Mr Mood. I did keep'em both by me till I deli- 
ver'd the new Bond | M 
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Mr Serj. /Pright. Is the Copy your own Hand- 
writing ? 

Mr J/oodward, Yes. | A 

Mr Mountague. What did you take it from? 

Mr J/oodward. From the Original. 

Mr Wright. And do you take that to be a true 
Copy ? 5 

Mr IW/oodward. I believe it is a true Copy. 
Mr Hall. Did you read it over at that Time? 

Mr Hyoduard. I did read it over. 

L. C. J. Holt. Did you write it? 

Mr Woodward. I did write it. 

Mr Mallet. And did you examine it afterward ? 

Mr Woodward. No, I did not examine it, it was 
not to be taken Notice of. 

Mr Hall. Can you ſay you read it carefully over 
at that Time ? | 

Mr Cutts. It may not be the very ſame Bond, 
if he did not examine it by the Original, fign'd 
by Sir Robert Clayton. 

Mr Northey. They may ſhew that Bond. 

Mr Mallet. Did the Priſoner bring the Bond to 
you, of which this is the Copy, and tell you This 
was her Bond ? | 

Mr Northey. We will prove it by her own Con- 
feſſi on. 

Mr Mallet. If it be not the ſame Bond, ſhe can- 
not be convicted. | . 
Mr Northey. No doubt of it. 


Mr Serj. Wright. Produce the Copy; and, if 


your Lordſhip pleaſe, it may be read. 
L. C. J. Holt. Let it be read. 


Toverint Univerſi per preſentes me Rober- 


tum Clayton, Militem & Decurionem 


Anglice, Kt. & Alderman de London, teneri 
& firmiter obligari Mary Butler alias Strick- 
land, de South-ſtreet in Parochia de Ed mon- 
ton, in Comitatu Middleſex, vidue, Ouadra- 
ginta mille libris bone & legalis monet Anglie, 
ſolvend eidem Mary Butler alias Strickland, 
aut ſuo certo Attornat Executor vel Admini- 
ſtrator ſuis, ad quam quidem ſolutionem bene 
& fideliter facieudam obligo me, heredes, Execu- 
tores & Adminiſtrators meos, firmiter per pre- 
ſentes. Sigillat dat decimo quarto die Aprilis, 
Anno Regni Domini noſtri Jacobi Secundi, 
Dei Gratia Anglie, Oc. Regis, tertio, Annoq; 
Domini 1687. 


'F HE Condition of this Obligation is ſuch, 
that if the above bounden Sir Robert Clayton, 
or his Aſſigns, do, and ſhall well and truly pay, or 
cauſe to be paid, unto the above-named Mary But- 
ler alias Strickland, her Executors, Adminiſtrators, 
or Aſſigns, or any of them, yearly and every Year, 
during the Term of his natural Life, the full and 
juſt Sum of 1200 J. of Lawful Money of England, 
by four equal Quarterly Payments, being the juſt 
and legal Intereſt, ro grow due of and for the 
Principal Sum of T'wenty thouſand Pounds here- 
in after-mention'd, in Manner and Form follow- 
ing; that is to ſay, 300 J on the 14th of July 
next enſuing the Date of theſe Preſents; 300 J. 
on the 14th of Ociober next coming; 300 l. on the 
14th of January, which ſhall be in the Year of our 
Lord 1688, and 300 J. on the 14th of April fol- 
lowing; and ſo on every the ſaid 14th Day of 
the ſaid Months in every Year, one next, and con- 


ſequently coming after another, the like Sam of 


300 J. during the Time and Term of the natural 
Vor. V 8 
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Life of the ſaid Sir Robert Clayton + And alſo, if 
the Heirs, Executors, and Adminiſtrators of the 
{aid Sir Robert Clayton do, and ſhall; on or before 
the End and Expiration of Six months next after 
the Death or Deceaſe of him the ſaid Sir Robert 
Clayton, not only well and truly pay, or cauſe to 
be paid, unto the ſaid Mary Butler alias Srrickland, 
her Executors, Adminiſtrators, or Aſſigns, the full 
and juſt Sum of T'wenty thouſand Pounds of law- 
ful Money of England, above expreſs d; but alſo 
all ſuch Intereſt thereof, after the Rate aforeſaid, 
as ſhall be in arrear and unpaid at the Death of 


the aforeſaid Sir Robert Clayton, and alſo all ſuch - 


as ſhall grow due to be paid for the ſame, for fo 
long time of the ſaid Six months as the ſaid Sum 
of Twenty thouſand Pounds ſhall be unſatisfied 
and unpaid after the Death or Deceaſe of the ſaid 
Sir Robert Clapton, without Coven, Fraud, or De- 
ceit ; nor ſhall not commence any Suit, either in 
Law or Equity, againſt the ſaid Mary Butler alias 
Strickland, her Heirs, Executors, or Adminiſtra- 
tors, for, concerning, or in reſpe& of the ſaid 
Twenty thouſand Pounds and Intereſt, or any Part 
thereof; and ſhall not do any Act or Thing to 
obſtruct, moleſt, or hinder her, them, or any of 
them, from receiving, having, or enjoying the 
ſame ; then this Obligation to be void, and of 
none effect, or elſe to remain in full Force. 


| Robert Clayton. 
Seal d and deliver'd in | 
the Pteſence of us, 
F. Pennington, 
Edu. Spencer, 
John Hebden, 
Eliz. Rivers. 


Mr Serj. Might. Did the Priſoner bring you the 
Bond, of which this is a Copy, as a true Bond ? 

Mr Woodward. Yes, my Lord. 

Mr Serj. Wright. I ask you this, Had you a 
Charge from her to keep this Matter ſecret ? 

Mr Woodward. Yes; and that I would write the 
Bond with my own Hand, 3 | 

Mr Serj. Wright. She giving yon this Charge, 
how came this Matter to be known then? | 

Mr Woodward. Mr Nicholas Baker came to me 
from Sir Robert Clayton, and ask'd me if I did not 
know the Priſoner, and particularly about a Bond, 
and whether I did not make one for her. It was 
not in my Memory at firſt, till further Diſcourſe 
occaſion'd me to remember it; and I told him, that 
I did do ſome Buſineſs for her. He told me, Sir 
Robert Clayton had ſome Information given him, 
that there was ſuch a Bond drawn by me: Then 
I told him, I did remember there was ſuch a Bond 
brought to me, and that I had made a Bond for 
Mrs Butler, and had taken a Copy of the firſt Bond, 
which I had by me; and alſo of the ſecond Bond, in 
which I had left out a material Word in the Obli- 
gation, and was fain to write it over again, and 
had the firſt Draught by me till about a Month 
before that Time, when meeting with it among 
my Papers, I threw it into the Fire in my Cloſer, 
but this Copy did remain by me. 

Mr Hall. You ſay this Copy is all your own 


 Hand-writing ? 


Mr Woodward. Yes, it is. 5 
Mr Hall. Was it Seal'd or Cancell d? 
Mr Woodward, No; *twas Seal d, I am very 


ſitive. | 
= H h 2 Mr 
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Mr Hal. Are you poſitive the Seal was on it 


at that Time ? 


Mr Woodward, Yes, Sir. 
Mr Malt. Did ſhe tell you that Bond was to 


be Cancell'd ? 


Mr HYodward, She told me, ſhe was to deliver 
up that Bond to Sir Robert Clayton; and, that he 
would give her another inſtead of it. | 
Mr Malt. Was the Bond then deliver'd up or no? 

Mr Woodward. I cannot ſay ſhe did. 

Mr Cutts. Did you never hear of any Bill in 


Chancery? To what End was this Bond deliver'd 


to you ? For what Reaſon? | 

Mr Woodward. T ask'd her why the Bond was to 
be deliver'd up, and ſhe told me, 'There was ſome 
Uneaſineſs in the Family, and my Lady Clayton 
had got the Air of it; and therefore, to ſatisfie 
her, there was a Bill preferr'd againſt her in Chau- 
cery, and ſhe was to put in her Anſwer ; and, that 
he would give her another Bond, and that was to 
be deliver'd up. | 

Mr Northey. We have other Witneſles to prove 
the Forging of it. Call Mr Baker. (Who appear d 
aud was ſworn ) 

Mr Serj. Wright. Mr Baker, were you preſent 
when the Priſoner Mrs Butler was before my Lord 
Chief Juſtice concerning this Bond? Look on that 


Copy. 


Mr Baker. I was preſent at my Lord Chief 


Juſtice's Chamber when the Priſoner was brought 
before his Lordſhip ; and ſhe did there acknow- 
ledge, that the Bond, of which ſhe was accus'd, ſhe 
had orderd to be made. | 
Mr Serj. Wright. Was that the Bond in queſtion ? 
Mr Baker. Yes, ſhe did confeſs ſhe cauſed Sir 
Robert Clayton's Name to be ſet to it, and the Wit- 


neſſes Names; and, that it was done by one Mr 


Lewkar, a Scrivener, in Biſhopſgate-ſtreet. 

Mr Serj. Wright. She ſaid lo? 
Mr Baker. Yes, Sir. . 5 
Mr Hall. Did ſhe confeſs it? Where was it? 
Mr Baker. At my Lord Chief Juſtice's Cham- 


ber; ſhe confeſs'd it was her own Act, ſhe cauſed 


it to be made, and directed the Scrivener to ſet 
Sir Robert Clayton's Name, and the Witnefles Names 
to it. | 
Mr Mallet. Was there not at that Time a Diſ- 
courſe of a Bond that ſhe had on the late Duke of 
Buckingham? | 

Mr Baker. I cannot be poſitive in that; but this 
was the Fact ſhe was charg d with, and ſhe did 
confeſs that ſhe cauſed it to be done, and, that 
the Perſons as Witneſſes were innocent of it, and, 
that ſhe did direct Mr Lewkar to ſet Sir Robert 
Clayton's Name to it. | 

Mr Hal. How do you know 'This is the very 
ſame Bond? | 

Mr Baker. Mr Woodward ſhew'd me this very 
Bond when I went to him from Sir Robert Clayton, 
to know whether he was acquainted with the Pri- 
ſoner; who, after ſome Diſcourſe with him relating 
to this Bond, very frankly and ingenuouſly told 
me the whole Matter of Fact, as he has done here. 

Mr Mallet. But we ask you about her Confeſ- 


fion, Did you ſhew her that Copy ? Did ſhe 


confeſs that? | | 
L. C. J. Holt. What was the Diſcourſe of at 


that Time ? | 
Mx Baker, It was about the Bond of Forty thou- 
ſand Pounds, with which ſhe was charg'd before 


your Lordſhip, to have counterfeited. 
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Mr Northey. Did he give an Account th; | 
this Bond? x . 

Mr Baker. Yes, Mr Hod ward produced this Co. 
py before my Lord Chief Juſtice, and ſhe own'd ihe 
had order d Mr Leular to make it, and to put Sir 
Robert Clayton's Name to it. | 

Mr Ser. /Yright. Now, my Lord, we will they 
you, that ſhe is going on ſtill, and that very late- 
ly the has own'd it, and that ſhe is going about to 
make the Bond of 50000 /. a very good Bond. 

Mr Maler. When it is in Queſtion, you may 
then invalidate 1t. 

Mr Ser). Wright. Mr Woodward has told you he 
did make the Bond of 54000 J. but, I think, we 
have no need of it. | 

Mr Hal. They have fail'd in the Indictment, ſo 
that it can't be fupported by this Bond; it ſhould 
be laid ſpecially, according to the Condition of the 
Bond to be paid; for it is a Bond of Forty thou- 
ſand Pounds, to be paid by his Heirs after his 
Death Twenty thouſand Pounds. Now the Bond, 
whereof they produce a Copy, is of other Things, 

Mr Northey. It is for the ſame. 

Mr Hall. It is a different Thing. 

L. C. J. Holt. Not at all. 

Mr Mallet. It is laid in the Ind ictment, to be 
paid by Sir Robert Clapton: In the Bond *cis ſaid, 
it is not to be paid till after his Death. 

Mr Serj. Night. Tis laid in the Indictment, 
that the Bond was of the Penalty of Forty thou- 
ſand Pounds to be paid by Sir Robert Clayton, with 
Condition thereto under-written, concerning, a- 
mong other Things, the Payment of Twenty 
thouſand Pounds to the Priſoner, after the Death 
of Sir Robert Clayton, by his Executors. 

L. C. J. Holt. Let your Exceptions proceed from 


the Indictment; it is to be paid after the Death of 
Sir Robert, by his Executors. | 


Mr Serj. right. Have you any more to ſay for 
your ſelves ? 

Mr Hall. We have a great many Witneſſes here 
to prove her Reputation. Tis a ſtrange Thing 
any one ſhould go to forge a Bond on ſuch an 
eminent Perſon, | 

L. C. J. Holt. It is ſtrange indeed; but the Que- 
ſtion is, whether it be true. ä 

Mr Hall. Her Confeſſion is prov'd by Mr Baker, 
but we have many Witneſles as to her Reputation. 

| Mr Mallet. This Bond is not in the Indictment. 
The Bond of Forty thouſand Pounds is ſeveral 
Years ſince. Now there are two Bonds. Now that 
of Fifty- four thouſand Pounds is not in this In- 
dictment, and this of Forty thouſand Pounds is 
ſeveral Years ſince that it was ſhewn to him. It 
is ſtrange he ſhould be ſo very exact, and yet did 
not examine it. And probably he might miſtake 


in the Copy, and it may not be the very Bond in 


the Indictment. Now, as to Mr Baker, *tis true, 
we have a Bond of Five thouſand Pounds from 
the Duke of Buckingham, and we are ſuing Sir Ru- 
bert Clayton for this Money, and hope to have it, 
now after ſo many Years. And Sir Robert Clayton 
did prefer a Bill in Chancery againſt us, and we in 
Anſwer did diſclaim having any ſuch Bond. And 
now, when we are like to have a Decree for this 
Sum againſt the Truſtee of the Duke of Bucking- 
ham's Eſtate, he comes and would take of our 
Credit in this Matter. We did, in the Year 1695, 
diſclaim any ſuch Bond. 2 | 

Mr Northey. Then you do admit that ſhe own'd 


the Bond, [Then her Wimeſſes were call d. 4 
| | Ir 
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Mr Mallet. Mr Glover, do you know Mrs But- 
ler? | 

Mr Glover. Yes. | 

Mr Mallet. Give an Account of what you know, 
as to her Reputation. | 
yr 2 1 Sans known her fifteen or ſixteen 
Years. All that I know of her is fair and clear. 

L. C. J. Holt. Where do you live? | 

Glover. In Red-Lyon-ſirect. 

L. C. J. Holt. What Profeſſion are you of? 

Glover. I belonged to Lincolus- Jun. 4% 

L. C. J. Holt. A Gentleman of Lincolns-Iun. 

Glover. I was brought up at the Univerſity, but 
have not reſided there lately. ? 

L. C. J. Holt. How do you live? Are you a 

 Houſe-keeper? | 

Glover. I live privately at preſent. 

L. C. J. Holt. Who knows you? 

Glover. I cannot tell who knows me here. I 
believe Mr Northey does. 

Mr Northey. J do not intend to give any Cha- 
rafter of you, I do not uſe to give Characters of 
my Clients. 78 

L. C. J Halt.. How long have you lived in Red- 
Lyon: ſtrect? | | 

Glyver. Ten or Eleven Years. 

Mr Mallet. How did ſhe live? 

Glover. I knew her live in Devonſhire-Square ve- 
reputably, I always thought ſo. ; 

Mr Serj Mrigbt. Had ſhe any Eſtate of her own? 

Glover. I cannot fay ſo certainly; it was thought 
ſo. She paid every body very punctually. 
Mx Hal. Acquaint my Lord how long you 
have. known her, and whether you think ſhe 
would be guilty of ſuch a Forgery. 

Glover. ] have known her fourteen or fifteen 
Years, I cannot believe ſhe would. | 

Mr Mountague. Have you heard the Evidence? 

Glover. Yes. OT WE; 

Mr Mountagae. What do you think of it then? 
Glover. I know not what to think. | 

Mr Mountague. Do you think ſhe would confeſs 
her ſelf guilty of a Forgery, if ſhe were not? 

__ Glower, I cannot tell what to ſay to that. I 
ſuppoſe no body would confeſs, if they were not 
guilty. | 

Mr Serj. H/right. Do you know one Hebdon ? 

Glover. I know Hebdon. | 
Mr Serj. Wright. He is a Witneſs to the Bond. 
Was he Sir John Hebdon's Son ? 

Glover. I can give no Account of that, but he 
kas had a very honourable Character. 


Mrs Rodum called, and appearcd. 


| Mr Hall. Mrs Rodum, do you know Mrs Butler? 
 Kodum. Les. | | | 

Mr Hall. How long have you known her? 

Rodum. Five or Six Years, 

Mr Hall. What do you know of her Character? 
 Rodum. I am the Widow of one of them that 
killd one another by the Temple, I never knew of 
any Bond, nor ever heard her lay claim to any ſuch 
Bond. She lived in good Reputation. She was 
in my Houſe when my Husband was killed. She 
lived in my Houſe about a Year, I never heard 
ſhe made any ſuch Pretenſion. She lived honeſt- 
ly and decently. She owes me upwards of three 
hundred Pounds. ; 

L. C. J. Holt. For what? How came ſhe to 
owe you three hundred Pounds? 


alias Strickland, for Forgery. 


after the Death of Sir Robert Clayton. 
That ſhe did publiſh this Bond as the true Bond 
of Sir Robert Clay ion. You have heard what Evi- 
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 Reodum. I kept a Shop in the Exchange, and my 
Husband was a Broker, She owed it me partly 
tor Goods out of my Shop, and partly for Goods 
out of Scotland. He was killed about half a Year 
ago, and I have kept the Shop ſtill. About three 
or four Months ago ſhe left me, and I never heard 
of any Bond. | | | 
Mr Serj. Might. Did you never hear of a Bill 
in Chancery againſt her? | 
KRodum. No, Sir. | 4 | 
Mr Malet. Did you hear of any Money that 
was due to her from the Duke of Buckingham? 
Rodum. I was told ſhe was ſuing Sir Robert 
Clayton for Money that was to be paid her on the 
Duke of Buckingham's Account, and upon rhe 
Credit of that I truſted her. | 


Shaw called. 


Mr Hall. How long have you known Mrs Butler? 

Shaw. About ſixteen Years. | 

Mr Hal. Do you think ſhe would forge a 
Bond ? | AT. 

Shaw. Indeed I cannot give an Account of that. 

Mr Hall. How has ſhe behaved her ſelf? 

Shaw. I never knew her guilty of any Rudeneſs. 

Mr Serj, Night. Put up more Witneſſes, if you 
have any. | | 

Mr Hall. We have done. " 13 

L. C. J. Holt. Mrs Butler will you ſay any Thing 
for your ſelf? 1 | 

Mrs Butler. I am altogether Innocent in ths 
Matter, I never wrong'd Sir Robert Clayton, nor 
any body elſe, in my Life. 2 7 

L. C. J. Holt. Gentlemen of the Jury, This 
Mrs Butler, alias Strickland, ſtands indicted for for- 
ging a Bond in the Name of Sir Robert Clayton, in 
the Penalty of Forty thouſand Pounds, the Con- 
dition for the Payment of Twenty thouſand 
Pounds, among other Things, within fix Months 
And alſo, 


dence has been given, to prove her guilty of this 
Forgery, and the Publication of it. 
It ſeems, ſome Time ſince, as is proved to you 


by Mr Woodward, this Gentlewoman came to him 


with this Bond of Forty thouſand Pounds. And it 
was upon this Account, as ſhe ſaid : To wit, Sir 
Robert Clayton having given her this Bond, it had 
taken Air, and was come to the Lady Claptons 
Ear; which occaſioned ſome Difference between 
Sir Robert Clayton and his Lady. She ſaid, That 
this Bond, by Direction from Sir Robert, was to 
be delivered up to him to be Cancell'd ; and that 
Sir Robert Clayton had engaged to enter into a new 


Bond in the Penalty of Fifty four thouſand Pounds, 


for the Payment of Twenty fix thouſand Pounds 
(there being at that Time ſuppoſed an Arrear of 
Intereſt for Twenty thouſand Pounds) payable after 


Sir Robert's Death, and Intereſt in the mean Time. 


She delivered this Bond to Mr Hooduard. He 
takes a Copy of it, which is produced and read. 
And fo, according to her Direction, Mr J/oodward 
does draw another Bond, with the Penalty of Fifty 


four thouſand Pounds. And ſhe then told Mr Wood- 


ward Sir Robert would ſeal this Bond upon the De- 
livery up of the Bond of Forty thouſand Pounds: 
Mr Woodward having conſidered, that it was 
an extraordinary Sum for Sir Robert to engage 


himſelf in, and he being a very conſiderable 
| Man, 
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Man, he adviſed hey to have this new Bond 


well atteſted ; and to be ſure to get Witneſſes 
of unqueſtionable Credit to ſee it executed. And 


' thereupon he offered himſelf to go with her to Sir 


Robert, to be a Witneſs to this new Bond. No, 


ſays ſhe, Sir Robert is not willing that this ſhould 
be known, you are not a proper Perſon to be a Wit- 


neſs to it; therefore ſays ſhe, I will get ſome 
other Witneſſes to atteſt it. Whereupon he gives 
her this firſt Bond for Forty thouſand Pounds, 
which ſhe brought to him, for the Payment of 
Twenty thouſand Pounds, and gave her alſo the 
Draught of the new Bond. He ſays, this Bond 


that ſhe brought tohim, was atteſted by four Wit- 


neſſes. Sir Robert, it ſeems, upon her Anſwer in 
Chaxcery, not imagining any Thing of this, ſhe 
having diſclaimed in Chancery the having of any; 
ſome Time after he had heard a Report as if ſhe 


was ſetting up of a new Bond, and that Mr J/ood- 
ward could give an Account of it. Wherefore he 


ſends Mr Baker to Mr Woodward, who gave him 
the ſame Account that he has done here. Then 
Sir Robert makes a Complaint, and has her brought 
before me; and there was Mr Woodward with this 
Copy. And this was objected to her, as if ſhe had 
forged this Bond. And it ſeems, when ſhe was 
there under Examination, as is proved to you by 
Mr Baker, ſhe did plainly confeſs, that ſhe had 
forged this Bond of Forty thouſand Pounds, and 
that ſhe had procured one Lewkar to do it for her, 
who ſet Sir Robert's Name to it; and ſaid, that the 


Witneſſes, whoſe Names were ſet to it, were in- 


nocent, and knew nothing of the Matter. 

Now what is ſaid for her on the other Side? 
They bring ſome Perſons for her, that ſay they 
have known her. One, that ſays he belonged to 
Lincoln Inn, and had been acquainted with her 
fourteen or fifteen Years, and did look upon her as 
a civil Woman; and for his Part, he does not be- 
lieve ſhe would be guilty of ſuch a Forgery. An- 
other, who is a Woman, ſays ſhe has known her 
ſome Time, and ſhe ſays, ſhe hastruſted her much, 
and did never hear her ſay any Thing of this Bond, 
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but ſhe behaved her ſelf civilly, and ſhe took her 
to be a very ſober Perſon, Another Witneſs ſays 
ſhe look d on her to be a very honeſt Perſon. 
This is the Sum of the Evidence. : 

There is a very ſtrong Evidence to induce yoy 
to believe that ſhe did forge the Bond. Such a 
Bond ſhe had, that is plain. She does give no Ac- 
count what is become of it; and ſhe does not 
ſhew any manner of Pretence of having ſo much 
Money from Sir Robert Clayton due to her, ſhe does 
not make it appear why Sir Robert ſhould give her 
a Bond upon any Acount. Now for any to ſay 
that they knew her, and they do not believe ſhe 
would forge a Bond, that is no Evidence; no body 
ought to believe Ill of Mrs Butler, or any one elſe, 
unleſs it be made to appear. But the Queſtion 
is not, what they do believe; but whether the 
Matter be not proved to you to your Satisfaction, 
that ſhe has forged this Bond. And if you ate 
ſatisfied that ſhe did forge it, you ought to 
find her guilty; and if you do not believe the 
Evidence to be ſatisfactory, you ought to acquit 
her. a 


Then the Jury withdrew, and being returned, gave 
their Verdict as follows. | 


Cl. of Arr. Are you agreed of your Verdict? 

Jury. Yes. | 

Cl. of Arr. Who ſhall ſay for you? 

Jury. Foreman. | 
. of Arr. Bring Mary Butler to the Bar. How 
ſay ye ? Is the Priſoner at the Bar guilty of the 
Forgery whereof ſhe ſtands Indicted, ox not guil- 
8 Me n 

1 Guilty. 


The Judgment which the Court pronounced againſt her 
was, That ſhe ſhould pay a Fine of frue hundred 
Pounds to the King, and continue in Priſon til 
Pe paid it. 
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CLXV. The Proceedings upon the Bill of Divorce between Hit 
Grace the Duke of Norrork and the Lady MART MORDAN T. 
February and March, 1699, 12 Will. III. | 


VIZ. 


I. 
II. 
III. 
IV. 
V. 


Marriage. 


VI. 


Die Jovis 15 Februarij, 1699. 


ml P ON Reading the Petition of Hen- 
lk ry Duke of Norfolk, praying Leave 
to bring in a Bill to diſſolve his 
Marriage with the Lady Mary Mor- 
dant, and toerable him to Marry 
again; he having certain Proof of his Wife's 
living in Adultery with Sir John Germaine : It is 
Order d by the Lords Spiritual and Temporal 
in Parliament aſſembled, That the ſaid Petition 
ſhall be taken into Conſideration to-morrow, at 
Eleven of the Clock, and all the Lords ſummon'd 
to attend. | 


Die Veneris 16 Februarij, 1699. 


After reading the Order for reſuming the Con- 
fideration of the Duke of Norfolk's Petition, and 
Debate thereupon ; | 

Hodie prima vice lecta eſt billa, entitled, An Act 
to diſſolve the Duke of Norfolk's Marriage with 
the Lady Mary Mordant, and to enable him to 
Marry again. In the Words following, 


The Journal of the Houſe of LORDS, together with the B LL. 
The Depoſitions before their LORDSHIPS. 

The Examination and Evidence of the DR E' Witneſſes. 

The State of the Caſe on both Sides. | . 
Biſhop Coulſens's Argument, proving that Adultery cauſes a Diſſolution of 


The Pleadings of the Learned Council, before the Honourable Houſe of Com- 
mons and the Committee, with other Matters thereto relating. 


fron to your ſaid Subject: Misfortune and Calamity, and 
for the future Support and Comfort of himſelf and Fa- 
mily, that it may be enafted : And be it enacted by the 
Kings moſt Excellent Majeſty, by and with the Advice 
and Conſent of the Lords Spiritual and Temporal, 

of the Commons in this preſent Parliament aſſembled, and 
by the Authority of the ſame, That the ſaid Bond of 
Matrimony being violated and broken by the manifeſt 
open Adultery of the ſaid Lady Mary Mordant, be, 
and is hereby enacted, declared, and adjudged to be from 
henceforth wholly diſſolved, annulled, vacated, and made 
void to all Intents, Conſtruftions, and Purpoſes whatſo* 
ever: And, that it ſhall and may be lawful to and for 
the ſaid Henry Duke of Nortolk, at any time or times 
hereaſter, to contract Matrimony, and to marry (as well” 
in the Life-time of the ſaid Lady Mary; as if ſhe were 

naturally dead) with any other Woman or Women with 

whom he might lawfully marry in caſe the ſaid Lady 

Mary was not living : And, that ſuch Matrimony, 

when had and celebrated, ſhall be a good, juſt, and lau- 


ful Marriage, and ſo ſhall be adjudged, deemed, and taken 


to all Intents, Conſtructions, and Purpoſes ; and, that all 
and every Child and Children, born in ſuch Matrimony, 


ſhall be deemed, adjudged, and taken to be born in laws 
ful Wedlock, and to be legitimate and inberitable, and 
ſhall inherit the ſaid Dukedom of Norfolk, Office of 
Earl- Marſhal of England, and all other Earldoms, 
Dignities, Paronies, Honours, and Titles of Honour, 
Lands, Tenements, and other Hereditaments from and 
by their Fathers, Mothers, and other Anceſtors, in like 
manner and form as any other Child or Children born in 
lawful Matrimony ſhall or may inberit or be inheritabley 
according to the Courſe of Inheritances uſed in this Realm; 
and to have and enjoy all Privileges, Pre-eminencies, 
Benefits, Advantages, Claims, and Demands, as any 
other Child or Children born in lawful Wedlock may 
have or claim by the Laws and Cuſtoms of this Kingdom. 
And be it further enactad, That the ſaid Henry Duke 
of Norfolk ſhell be entitled to be Tenant by Courteſie of 
the Lands and Inheritance of ſuch Wife whum he ſhall 


Humbly ſheweth, and complaineth to Your moſt Excel- 
tent Majeſty, your true and faithful Subject Henry 
Duke of Norfolk, and Earl. Marſhal of England, That 

he did, fome Tears fince, marry the Lady Mary Mor- 
dant, his now Wife; and, that ſhe hath, for divers 
Tears, lived in Separation from the ſaid Sulject, and 
hath had unlawful Familiarity and adulterous Conver- 
Sation with Sir John Germaine, Bar. and is guilty ef 
Adultery on her part, and hath broken the Bond of Ma- 
trimony. Foraſmuch therefore as your ſaid Suliject hath 
no Iſſue, nor can hope for any other than ſpurious Iſſue 
zo ſucceed him in his Honours, Dignities, and Eſtate, 
unleſs the ſaid Marriage be declar d void, and annulbd 
by Parliament, and your ſaid Subject be enabled to marry 
any other Woman. May it pleaſe Your moſt Excel- 
lent Majeſty, out of your Princely Goodueſs and Campaſ- 
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Hhereaſter marry ; and ſuch Wife as he ſhall ſo marry 


ſhall be entitled to Dower of the Lands and Tenements 
whereof the ſaid Henry Duke of Norfolk ſhall be ſeiſed 
of ſuch Eſtate whereof ſbe ſhall be dowable, az any other 
Huband or Wife may or might claim, have, or enjoy. 
And the Child or Children born in ſuch Marriage ſhall 
and may derive and make Title by Deſcent or otherwiſ: 
zo and from any of their Anceſtors, as any other Child or 
Children may do, any Law, Statute, Reſtraint, Prohi- 
bition, Ordinance, Canon, Conſtitution, Preſcription, or 
Cuſtom bad, made, exerciſed, or uſed to the contrary of 
the Premiſes, or any of them, in any wiſe aotwithſtand- 
ing. And be it further enafted by the Authority afore- 
ſaid, That the ſaid Lady Mary ſhall, and is hereby bar- 


red and excluded of and from all Dower and Thirds, and 


of and from all Right and Title of Dower and Thirds 
unto or out of any the Honours, Mainors, Lands, or He- 
reditaments of the ſaid Dube; and, That all Conveyan- 
ces, Jonmures, Settlements, Limitations, and Creations 


of Uſes and Truſts of, into, or out of any Honours, Man- 


nors, Lands, or Hereditaments, at any time heretofore 


made by the ſaid Duke, vr aiy of his Anceſtors or Truſtees, 
unto, or upon, or for the Uſe or Benefit of the ſaid Lady 
Mary, or any the Iſſuè of her Body, or for eafing, diſ- 
charging, or counter-ſecuring any the Mannors, Lands, or 
Hereditameits of the ſaid Lady Mary, or any of her 
Anceſtors, ſhall he from henceforth, fo far as concerns the 


ſaid Lady Mary, or any 1ſue of her Body, or any Tate- 


reſt for her or them, utterly void and of none effect; and 
all and every the ſaid Honours, Mannors, Lands, or 
Hereditaments of the ſaid Duke, or any of his Anceſtors 
or Truſtees, ſhall from henceforth remain and be to and 


for the Uſe and Benefit of the ſaid Duke, and ſuch ether 


Per ſon or Perſons, and for fuch Eſtates and Intereſts, 
and in ſuch maimer and form as if the ſaid Lady Mary 


was now naturally dead without any Iſſue of her Body. 


And alſo, That all Limitations and Creations of any Uſe, 
Eſtate, Power, or Truſt, made by any of the Aiceſtors 
of the ſaid Lady Mary, unto or for the Uſe or Benefit of 
the ſaid Duke, his Heirs or Alſigns, out of any the 
Mannors, Lands, or Hereditaments of any the Anceſtors 


of the ſaid Lady Mary, ſhall be from henceforth woid, 


and of none effect. And be it further enatted by the 
Authority aforeſaid, That the ſaid Duke of Nortolk, 
his Heirs, Executors, Adminiſtrators, or Aſſigns, ſhall, on 
or before the Five and twentieth Day of March, One 
thouſand ſeven hundred and one, pay, or cauſe to be paid, 
unto the ſaid Lady Mary, or her Aſſigus, the Sum of 


Ten thouſand Pounds of lawful Mey of England, 


which was the Portion in M,nty paid on her Marriage 
with the ſaid Duke ; and on default of Payment of the 
ſaid Sum of Ten thouſaud Pounds, on or before the ſaid 


Five and twentieth Day of March, then, and in ſuch 


caſe, ſhe the ſaid Lady Mary, and her Aſſigns. during 
her Natural Life from the Deceaſe of the ſaid Duke, if 
ſhe (hall ſurvive him, ſhall be entitled to, and ſhall and 
may have and enjoy ſuch Jojnture aud other Advantages 
as ſhe might or may have or claim by vertue of a certain 
Tadenture, Quinquepartite, made upon and in conſide- 
ration of the ſaid Marriage, bearing Date the Thirteenth 
Day of June, Anno Domini One thouſand fix hundred 
ſeventy ſeven, and made, or mention'd to have been 
made, between Henry late Duke of Nortolk, then Earl 
of Norwich, Father of the ſa!d Duke, and the preſent 
Duke, by the Name of Henry Lord Howard of the 
firſt part, Henry Earl of Peterborow and the ſaid 
Dutcheſs by the Name of the Lady Mary Mordant, 
ſole Daughter and Heir apparent of the ſaid Earl of 


This Clauſe was added after the Bill was brought into 
N 3: 


Peterborow, of the ſecond part; Henry Marquis of 
Worceſter, William Earl of Pow1s, and Henry Tod 
O-Brian, of the third part; Arthur Onſlow, Eſq; 
and Thomas Dalmatroy, Eſq; of the fourth part; Si. 
mon Fox, Eſq; and Thomas Weſt, Gent. of the {ij 
part: And by vertue of the Agreements contain'd in cer- 
tain Articles bearing Date the Eight and twentieth Day 
of April, in the ear of our Lord One thouſand ſix hun- 
dred ninety four, made, or mention d to have been made, 
between the ſaid Duke of the one part, aud the ſaid 
Henry Earl of Peterborow on behalf of the ſaid 
Dutcheſs, and the ſaid Dutcheſs of the other part, ge- 
cording to the true Intent and Meaning of the ſaid 
Quinquepartite [denture and Articles; and alſy, 
during the joynt Lives of the ſaid Duke and Dutcheſs, 
ſhall and may enjoy Five hundred Pounds per Annum, 
by vertne of an Iadenture Quadrupartite, dated the 
Fifteenth Day of June, One thouſaud fix hundred ninety 
four, made, or mention'd to have been made, between the 
ſaid Duke of Norfolk of the firſt part, the ſuid Earl of 
Peterborow and the ſaid Dutcheſs of the ſecond part, 
William Lord Lemſter of the third part, and Sir John 
Mordant Knight and Baroact, aud William Longue- 
ville Eſq; of the fourth part. Aud then, and in ſuch 

Caſe, the ſaid Duke of Norfolk, his Heirs, Executors, 
and Adminiſtrators, is and are diſcharg'd of and jrom 
the Payment uf the ſaid Sum of Ten thouſand Pounds, 
any thing herein contain d to the contrary thereof in any 
wiſe notwithſtanding. But on Payment of the ſaid Ten 
thouſand Pounds in manner aforeſaid, ſhe the ſaid Lady 
Mary hall be wholly barred and excluded from her ſaid 
Joynture, and of and from all other Advantages out of 
bd 8 aud Perſonal Eftate of the ſaid Duke, as ajore- 

aid. | 


Upon the firſt Reading of the Bill, entitled, 
An Act to diſſolve the Duke of Norfolk's Marriage with 
the Lady Mary Mordant, and to enable him to Marry 
again; It 1s order'd by the Lords Spiritual and 
1 emporal in Parliament aflembled, That the 
Dutcheſs of Norfolk may have a Copy of the {uid 
Bill; and, That his Grace the Duke of Norfolk 
ſhall be heard by his Councel, to make good the 
Allegations of his Bill, on Tzeſday next, at Eleven 
of the Clock in the Forenoon ; and, That the 
Dutcheſs of Norfolk may have Councel to attend 
at the ſame time, if ſhe pleaſe. 


Die Sabbati 17 Februarij, 1699. 


Upon reading the Petition of Mary Dutcheſs of 
Norfolk, praying to be heard by her Councel before 
any further Proceedings be made on the Bill enti- 
tled, An Act to diſſolve the Duke of Norfolk's Mar- 
riage with the Lady Mary Mordant, and to enable 
him to Marry again; It is order d by the Lords Spi- 
ritual and Temporal in Parliament aſſembled, that 
the Dutcheſs of Norfolk ſhall be heard by her 
Councel as deſir d, on Tueſday next, at Eleven of 
the Clock in the Forenoon. Z 

It is order'd by the Lords Spiritual and Tem- 

ral in Parliament aſſembled, That Milliam Lane 
and John le Fountain, Gent. do attend this Houle 
on Tueſday the Twentieth Day of this Inſtant 
February, at Ten of the Clock in the Forenoon, 
as Witneſſes to be examin'd on the behalf of the 


Duke of Norfolk. 


Die Lune 19 Februarij, 1699. 


It is order'd by the Lords Spiritual and Tem- 


poral in Parliament aſſembled, That Mr Daniel 


a 
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Germaine, Mr Simon Briane alias de Brienne, Mrs An- 
na Maria Briane alias de Brienne, and Mrs Judith 


Poſſette alias Perſode, do, and they are hereby re- 
uir'd to attend this Houſe, as Witneſſes on the 


| behalf of his Grace the Duke of Norfolk, to- mor- 


row at Eleven of the Clock in the F orenoon. 


Die Martis 20 Lebruarij, 1699. 


After hearing Councel, upon the Petition of 
the Dutcheſs of Norfolk, purſuant to the Order 
of the Seventeenth inſtant : as alſo Councel for 
the Duke of Norfolk, the following Order was 


made, viz. 


It is Order d by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That this Houſe 


will hear Witneſſes for the Duke of Norfolk, only 


to Matter of Fact, ſince the rejecting of the firſt 
Bill, except only Mr Daniel Germaine, Mr Simon 


 Briane alias de Brieune, Mrs Anna Maria Bri ane or 


de Brienne, Mrs Judith Poſſette or Perſode, Mrs E- 
lianor Vaneſs, who are at liberty to give Evidence 
to Matters of Fact before that Time, which were 
not then before the Houſe ; and are hereby re- 

uir'd to attend this Houſe, as Witneſſes on the 
behalf of his Grace the Duke of Norfolk, to mor- 
row Morning, at Eleven of the Clock. 

It is Order d by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That to-morrow, 
at Twelve of the Clock, this Houſe will proceed 
to hear Councel and Witneſſes for the Duke of 
NM oll, to make good the Allegations in his Bill, 
at which Time the Dutcheſs of Norfolk's Councel 
Mall be preſent. 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That William Bayly 
and Edmund Davies do, and they are hereby re- 
quir'd, to attend this Houſe to-morrow, at Ele- 


ren of the Clock in the Forenoon, as Witneſſes 


to be examin'd on the behalf of the Duke of Nor- 
folk. 


Die Marts 21 Februarii, 1699. 


The Houſe being inform'd, 'That Endeavours 


had been made to ſerve Orders upon the Duke of 
Norfoll's Witneſſes, and ſeveral of them were ſick, 
and others could not be found, 

Joſeph Whilley being call'd in and Sworn, ſaid 
as follows. 

Daniel Germaine I went to his Houſe, and 
was told by a Neighbour no body was within, 
but they bid me go to the Alehouſe at the next 
Door and I might hear of him; and enquiring 
there, I found one of his Journeymen, Peter Hercu- 
les, who told me, He had not been at home theſe 
Six Months, nor could not tell when he would 
return ; but I ſhew'd him the Original Order, 


and fſervd him with a Copy, and told him, his 
Maſter was to appear at the Duke of Nurfolk's 
Lodgings, at the Houſe of Lords, to-morrow, at 


Eleven a-Clock, as a4 Witneſs for him. 
Mr Simon Briane I went to his Houſe in 


St. James s Street, and Mr Poſſette's Man, Fer. Hoff- 


man, came to the Door, who told me Mr Briane 
went to Kenſington that Afternoon; and no ſooner 
had he ſaid fo, but Mr Po/ſette came in, who told 
me the ſame; and I askd him to fpeak with 
Mr Briane's Wife, and he told me, She was ſo weak 
that I could not ſerve her with the Order. Then 
I ask'd to fee Mrs Poſſette, his own Lady ; he like- 


wiſe told me, She was ſick and could not be ſpoke 


''V#L, Y 


and his Datcheſs, for a Divorce. 241 


to ; ſo I ſhew'd him the Original Order; and leſt 
the Copy with himſelf for his Lady and Mr Briane's 
Lady, and forthwith went to Kenfington, to ſerve 
the Order upon Mr Briane; but not meeting with 
him, after a great deal of Enquiry, I left it with 
his Maid-Servant at his Lodgings, and ſerv'd her 


with it, who told me, She would give it her 
Maſter that Night, who waited tor the King's 


coming from Hampton Court. This Morning I 
went again to his Houſe at St. James's, and ſent 
for his Servant, who told me, His Maſter did not 
come to Town laſt Night; ſo, I believe, his 
Maid had given him the Order. | 

Mrs Elianor Vaneſs —— I enquir'd at every 
Houle in Xenfington, where I was inform'd there 
were Dutch People, and could not know of any 
of them of any ſuch Woman; but the Earl of 
Albemarle's Steward, and the Porter of the Lodge 
going into Hide-Park ( Kenſington) promis'd me they 
would enquire after her, and ſend me word if they 
heard of fuch a Perſon. _ 

Then George Starkey being call'd in and Sworn, 
ſaid as followeth. I ſerv'd Wiliam Bazly with 
the Order of this Houſe, to attend as a Wit- 
neſs this Day ; he told me, He was under a 


Courſe of Phyſick, and could not ſtir out with- 
out danger of his Life, but any other Day he 


would attend. | 

Then a Certificate under the Hands of John 
Hutton and Theodore Colladon, Doctors of Phyſick, 
was produced and read, as follows. = 

We whoſe Names are under-written, Do&ors 
of Phyſick, do certify, That Mary Wife of Simon 
de Brienne, and Judith Wife of Peter Perſode, have 
been for ſome Time, and are at this preſenr, ſo 
extraordinary ill in Bed, that neither of them can 
remove from thence without danger of their Lives. 
Witneſs our Hands, at their Dwelling-houſe in 
St. James's Street, betwixt Ten and Eleven of the 
Clock in the Morning, the 21ſt Day of Fibruary, 
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Tv. | 
John Hutton. 
Theodore Colladon. 


After which, the following Order was made, 
Biz. | 
It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Doctor Joh 
Hutton and Doctor Theodore Colladon (who ſign d a 
Certificate deliver d and read this Day, of the Ill- 
neſs of Mrs Mary Wife to Simon de Brienue, and 
Judith her Siſter, Wife to Mr Peter Perſode) do at- 
tend this Houſe to-morrow, at Eleven of the 
_ to atteſt upon Oarh what they have cer- 
tified. 

Then the Form of the Oath formerly given 
to Witneſſes being read out of the Journal 23 Jan. 
1691, the ſame was agreed to with ſonic Altera- 
tion, and is as followeth, | 


You ſhall true Anſwer make to all ſuch Que- 


ſtions as ſhall be ask'd you by this Honourable 
Houſe, in relation to the Charge of Adultery in 
the Bill brought in by the Duke of Norfolk, a- 
gainſt the Dutcheſs of Norfolk, with Sir John Ger- 
maine. You ſhall declare your whole Knowledge 
of this Matter, and ſhall ſpeak the Truth, and 
nothing but the Truth, as well upon the Matter 
as you ſhall be examined on behalf of his Grace 
the Dake of Norfolk, as upon ſuch Interrogatories 
as ſhall be exhibited on behalf of the Dutcheſs 


of Norfolb, without Favour or Affection to either 
5 Party 
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Party. So help you God, and by the Contents 
of this Book. | | 
Then the Council being called in, they for the 
Duke having opened the Nature of their Evi 
dence, Mrs Elianor Vaneſs was Sworn, and being 
asked ſome Queſtions by the Duke's Council, 
ſhe appeared to be a Dutch Woman, and could 
not well underitand Engliſb, and an Interpreter 
being offered by the Duke's Council ; Council 
withdrew, and the Houſe agreed thar the Dut- 
cheſs's Council ſhould have an Interpreter alſo ; 
and the Council being called in again, were told 


ſo by Order of the Houle, and that they might 


proceed to any other Witneſs. The Duke's 
Council deſired that they might begin with Mrs 
Paneſs, and withdrew. 

Then the following Orders were made. 

Ic is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That the Agents 
for the Duke of Norfolk, do forthwith deliver a 
Liſt of the Witneſſes they intend to examine on 
the behalf of the Duke of Norfo/k, to the Dut- 


cheſs of Nirfolk, or her Agents. 
It is Ordered by the Lord's Spiritual and 


Temporal in Parliament Aflembled, That to 


morrow at Twelve of the Clock, this Houſe will 
proceed to hear Council and Witneſſes for the 
Duke of Norfolk, to make out the Allegations in 
his Bill, at which Time che Dutcheſs of Norfolk's 
Council ſhall be preſent. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That Daniel Ger- 
maine, Simon Briane alias de Bienne, Anna Maria 
Briane alias de Brienne, Judith Poſſette, alias Per- 
fode, — Goutaken, — 
ton, Hicgonce. Mrs Keemer, Joſeph Berger, 
William Lane, Joh Le Fountaine, Jonathan Browne, 
Hater, and Melburne do, and are here- 


by required to attend this Houſe to-morrow at 


Eleven of the Clock, in the Forenoon, as Wit- 
neſſes to be examined on the behalf of the Duke 
of Norfolk. | 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That William 
Allen and John Maitland do, and they are hereby 
required to attend this Houſe, on Service of this 
Order, as Witneſſes to be examined on behalf 


of the Duke of No-folk. | 
Die Jovis 22 Februarti, 1699. 


This Houſe being informed that Sir Theodore 
Colladon, and Doctor Hatton attended, as Order- 
ed yeſterday. 

Sir Theodore Colladon being called in and Sworn, 
ſays he ſaw Mrs De Briane yeſterdiy, ſhe was 
very ill fainting in Bed, and ſcarce able to live. 
Mrs Perſede he allo viſited, . who having miſcar- 
ried by a Fright, could not ſtir out of her Bed 
without Hazard of her Life. 

Doctor Hutton being called in and Sworn, ſays 
he viſited Mrs Mary de Briaue this Morning, ſhe 
hath been fick three Months, is in an ill Condi- 
tion of Health, and will endanger her Life if ſhe 
comes abroad. Mrs Perſode is very ill, ſhe can- 
not come out of her Bed without endangering 
her Life, | | | 
Then the Council were called for the Duke 
and Dutcheſs of Norfolk. = | 

The Dutcheſs's Council moved ro have the 
Witneſſes Chriſtian Names, and Place of their A- 


Pontack, Sufaifina Barring- 


bode, and ſaid they had not the Names till this 
Morning. g 
Then the two Interpreters took the following 
Oath. = 
You fhall well, truly, and faithfully -nterpret 5. 
ruees tbe Hiſe and Elianor Vanels, the Hit. 
neſs, touching the Matters ſhe ſhall give in Ey:. 
drnce. | | 
Council being withdrawn, the Houſe agreeg 
to tell the Duke's Council, that they might pro- 
ceed to examine Witneſſes that were named the 
Day before. And that it the Dutcheſs's Coun- 
cil had any Exception, they might now make i: 
again{t them or their Teſtimony, and that the 
Duke's Agents ſhould give the Chriſtian Name; 


of their Witneſſes, and as much as they can of 


the Places of their Abode to the Agents of the 
Dutchels. | 

The Council being called in again, were told 
What was agreed on by the Houſe touching 
the Witneſſes : Then the Duke's Council pro- 
ceeded and called in Elianor Vaneſs, who being 
ask d ſeveral Queſtions by the Duke's Council, 
the Interpreter ask'd them of her in Dutch, and 
ſhe anſwered again to the Interpreter, and he 
declared her Anſwers to the Houſe in Engliſh. 

Nicholas Haufier, being Sworn in like manner, 


gare his Teſtimony in Hench by an Interpreter. 


Then Council being withdrawn, the folloy- 
ing Orders were made, viz. 

It is Ordered by the Lords Spiritual and Tem- 
pora! in Parliament Aſſembled, That the Short- 
hand Writers, who took the Witneſſes Evidence, 
do dictate to a Clerk in order to be tranſcribed 
what the Witneſſes have ſaid, that the Exami- 
nations with the Short-hand Writers Book and 
Papers are to be ſealed up and kept by the Clerk 
until the next Day the Houſe ſhall proceed on 
this Matter, and then what is tranſcribed tha! 
— at the Bar in the Preſence of the Wit- 
nels, 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That on Satur- 
day next at Twelve of the Clock, this Houſe will 
proceed to hear Council and Witneſſes for the 
Duke of Norjolk to make out the Allegations of 
his Bill, at which Time the Dutcheſs of Vorfoll's 


Council ſhall be preſent. 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That Simon Briane 
alias de Brienne, ſhall be and is hereby required 
to attend this Houſe, on Saturday next at Eleven 
of the Clock in the Forenoon, to be examined as 
a Witneſs on behalf of the Duke of Nirfolk. 


Die Veneris 23 Februarii, 1699. 


It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That James Bei- 
ger, Suſannah Barrington, Frances Knight, and James 
Macdonnell, ſhall, and they are hereby required 
to attend this Houſe to-morrow at Eleven of the 
Clock in the Forenoon, as Witneſſes to be exa- 
mined on the behalf of the Duke of Norfolk. 


Die Sabbati 24 Februarii, 1699. 


The Houſe being moved, that Mr Simon Briane 
or De Brienne may be ſent for in Cuſtody, for not 
having attended according to the Order of this 


Houſe, as a Witneſs for the Duke of . 
e 


1599. 
Hereupon Thomas Kellett was called in, and be- 
ing Sworn, ſaid to this Effect, viz. 
I went to the Houſe of the Dutcheſs of M- 
folk, and inquired for Mrs Suſaumah Barrington, 
and if ſhe lived there, a Man ſaid no: I asked 
if he could tell me where ſhe was, he ſaid no. 
Then I went to ſerve Mr Simon Brian? or de 
Brienne, and being at his Houſe enquired for 
him, his Man ſaid, his Maſter was gone to Keng- 
fington ; he took the Order and faid he would 
give it his Maſter. : 
went to the Lord Cutts's Houſe, and askd 
for one Mr Berger, but could not hear of him; 
1 went to my Lord's Stables, and asked his 
Coachman for Mr Berger, he ſaid he lived in 
Hedge-Lane ; there T went and found his Wife, 
and delivered the Order to her, ſhe ſaid ſhe 
would have nothing to do with it, and that Mr 
(Germaine gave him Bread. I ſaw him yeſterday, 
and he told me he had been with the Duke of 
Norfolk, and would attend him again. | 
L went again to the Dutcheſs of Norfolk's Houſe 
to ſerve Mrs Barrington, and one told me ſhe 
was ſeen look out ot a Window, and another 
told me ſhe was at Home, ſo I could not ſerve 
the Order on her. 
The Houſe being informed upon Oath, That 
a Copy of the Order for Mr Simon Briane or de 
Brienne to attend this Houſe, as a Witneſs for 
the Duke of Norfolk, was left with his Servant 
at his Dwelling-place, and he not attending this 
Houſe, It is Ordered by the Lords Spiritual and 
Temporal in Parliament Aſſembled, That the 
Serjeant at Arms, attending this Houle, do 
forthwith attach the Body of the ſaid Simon 
Briane or de Brienne, and bring him to the Bar of 
this Houſe, to anſwer for his Offence: And this 
ſhall be a ſufficient Warrant on that behalf. 
To the Serjeaut at Alms attending this Houſe, 
his Deputy or Deputies, and every of them. 
The Houſe was informed that one Hugoxee, 
Servant to the Lord Haverſham, being ſummoned 
was ſince gone away. Of which the Lord Ha- 
werſham gave the Houſe an account to this Effect, 
That he received a Letter from the Duke of 
Norfolk, wherein he deſired his Servant might at- 
tend the Houſe this Day. And his Lordſhip 


_- writ an anſwer that he ſhould. But when his 


Lordſhip aroſe in the Morning, his Servant was 
gone away, and told the Laundry-woman or 
ſervants, he had a Quarrel, and was going for 
Holland. | 
Ihe Council and Witneſſes being called in for 
the Duke of Norfolk, the Dutcheſs's Council pre- 
ſent, and Mrs Yaneſs at the Bar, the tranſcribed 
Depoſitions from the Short- hand Writer were 
read to her, and ſhe ſigned them. 

In like manner Nicholas Hoſter's Depoſition was 
read, and he ſigned it. i 
Then the Council proceeded, and examined 
William Bayly, and his De poſitions was taken in 
Short-hand, was left with the Clerk to be tran- 
ſcribed, in Order to be read to him on Monday 

next. 

Council withdrew, and it was ordered that 
William Bayly do attend this Houſe on Monday 
next. | Ws 

Then the following Orders were made. 

It 1s Order'd by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That on Monday 
_—_ at <_ of the Clock this Houſe will pro- 
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ceed to hear Council and Witneſſes for the Duke . 


of Norfolk, at which Time the Dutcheſs of Nor- 
folk's Council ſhall be preſent. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That Mr Secre- 
tary Vernon be deſi red to ſend to this Houſe on 
Monday next at Eleven of the Clock, the Books 
wherein the Entries of Paſſes are in the Months 
of Januar), February, and March, One Thouſand 
{x Hundred ninety one. 


Die Lunæ 26 Februarii, 1699 


The Council for the Duke and Dutcheſs of 


Norfolk were called in, and the Examination of 


William Bayly was read to him, and{he being croſs- 


examined by the Dutcheſs's Council, an that 
Examination read to him, he ſigned them 

Then John Curry was called in and Sworn; 
ſaid, I went to ſerve Mr La Fbuntaine, and Mr 
Lane with the Order for their Attendance. 

Mr La Fountaine's Wife lay in, he ſaid he could 
not be forced to come, he was not a Subje& of 
England, and is the Lady Dutcheſs's Servant, 

Mr Lane gave me a Letter to the Clerk of the 
Parliament, which was read, and in it he deſired 
8 time, not having Horſes, nor could ride 
The Dutcheſs's Council moved for Copies of 
the Depoſitions taken, and Time for the Dutcheſs 
to be heard, and withdrew. Then the following 
Orders were made, (vix.) 


An Order for both Parties to have Copies of 


the Depoſitions, and ſo much as relates to that 
Matter in the Journal. 

The other for hearing the Dutcheſs by her 
Council, on Monday next, and the Duke's Coun- 
cil then to be:preſent. | 


A— 


Depolitions of Elianor Vaneſs. 


Die Jovis 22 Februarii, 1699. 


LIANOR Vaneſs Sworn, Depoſeth as fol- 
— loweth, (viz.) | 
Queſt. D'ye know Sir John Germaine and the 
Dutcheſs of Norfolk © | | 
Anſw. Yes. 
©. How long have you known them? 
A. T'wo Years. | 
Q. When did you firſt come acquainted with 
them ? | | 
A. Sir John Germaine's Siſter hired me for a 


Cookmaid the Summer after the King came for 


England. | 

Q. In what Month of that Year? 

A. In May. 

©. Did you live with either of them as.a Ser- 
vant-maid ? 


A. 1 lived two Months with my Lady Dut- 


cheſs, in Sir John Germaine's Houſe. | 

. How long did you live in the Houſe with 
them ? | 
A. Till they went to Fox-Hal. 


Q. How long was the Dutcheſs in the Houſe 


before they went to Fox-Hall ? 
A. Two Months. 
Q. Where was that Houſe ? 
A. Juſt over Spring-Garden. 
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At the Time when the Lady Dutcheſs 
lived with Sir John Germaine, what Company and 
Converſation did they keep with one another ? 
And in what Manner? 
A Like Man and Wife. 
O. Where was it the Lady Dutcheſs lived when 
you came firſt into England; ? 
In Sir John Germaine's Houſe. 
©, Where did ſhe live then ? 
The Dutcheſs lived there then. 
. How long continued ſhe there ? 


2 About two Months. | 
©. How did they live together Laing that 


Time? 
A. Like Man and Wife. 


Q Saw you them in Bed rogether, at any Time, 


at that Place in the Cockpit © 


4. Yes. 

©. How often? 

Many times, as often as Man and Wife ſhe 
ſaw them in Bed, but did not put them in Bed 
in thoſe two Months. 

©. Did you think any wil, but that they 


had been Man and Wife? 
A She did not at firſt, but afterwards ſhe did ; 
and then they kept her within Doors, for fear ſhe 


ſhould tell it. 
©. Whither did the Dutcheſs go after that 


two Months ? 

A. To Fx- Hall. 

©. How long did ſhe live there ? 

A. About two Years. 

©. Did Sir Jon Germaine uſe to come and keep 
Company with the Dutcheſs there? 

A. Yes; he uſcd to come and Dine with her 


ſometimes; and he lay there ſometimes. 


Q. What Converſation had Sir John Germaine 
with the Dutcheſs at Fx-Hall? 


A. They convers'd together as Man and Wie. | 


Q. How long ? 
A. Sometimes one Night, ſometimes two. 


©. How often did he uſe ro come thither ? 

A. Sometimes twice, ſometimes three times a 
Week, and ſometimes but once. 

2 Had they one Bed, or two ? 

4A. Bur one. 

Q. What Name did the Dutcheſs go by at 
Fox-Hall ? 

A. By the Name of the Lady Beckman. 

© What kin was Sir John Germaine paged 


to be to the Lady Dutcheſs ? 


4. Her Brother ; my Lady Dutcheſs ſaid ſo. 
Q. Did you go with them to Fox Hall, or not? 
A. She went with the Lady Dutcheſs. 
©. Whoſe Servant was you there? 

A. Lady Dutcheſss. 
© How long did you ſerve the Lady Dutcheſs? 
A. She ſtaid with her till ſhe went to Mill. banł. 


2 How came you to leave their Service? 


A. They ſent her away mo the account of 


2 the late Trial. 


© Who went with you? 
A. Mrs Suſannah, Chambermaid to che Lady 


Dutcheſs ; and Mr Nicholas, that Was Gentleman 
to Sir Jaun Germaine. 
2. Whats his Name? 
A. Nicholas Hoſier. | 
Who took care of your Paſlage ? 
A. Nicholas Hofier. 
©. Whither was you orderd to go ? 
4. To Holland, to the Hague: They paid her 
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in full, and promiſed Fifty Livres belides. 

O. Was any part of it paid? And by whom > 

A. She receiv'd it in four Quarters, from his 
Brother Philip, at the Hague. 

©. Whoſe Brother ? 

A. Sir John Germaine s Brother. 

©. Who hired you when you came to Englaxd ? 

A. Mr Brianes Wife. 

©. What kin is ſhe to Sir Foha Germaine? 

A. His Siſter ; and they promiſed, if Matters 
did not go for the Dutcheſs, ſhe would come to 
Holland her ſelf, and take her into her Service a- 

ain. 
g . Have you ſeen Sir John Cermaine and the 
Dutcheſs in Bed together at Mill banb? 

A. Once or twice. 

2 How long had the Lady Dutcheſs lived at 
Mill-bauk ere you left her Service? 

A. Nine or Ten Weeks. 

Q. How came you to fee them in Bed toge- 
ther ? 

A. By reaſon none was ſuffer d to come into 
the Room, the Bedchamber, but ihe and another 
Maid, to bring Neceſſaries, as, Water to waſh 
their Hends, and to clean the Room. 

Q. Did you ſee them at their undreſſing, when 
they went to Bed ? 

A. She undreſs'd them her ſelf, and ſaw them 
in Bed 
| ©. Give an Account how you two came to 
- admitted into the Chamber, and what you ſaw 
there. 

A. She help'd them to Bed, and ſaw them go 
to Bed together. 

Q. Saw you them next Morning? 


| of. B68, 
. On what Occaſion came you into the 


Chamber in the Morning ? 
A. She came with Chocolate, and Water to waſh 
their Hands. 
©. Did you ever ſee Mr Nicholas Hifter there? 
A. Yes; he did the Buſineſs that ſhe did when 
ſhe could not be preſent ; he was Valet de Chambre. 
2. Was he Valet de Chambre to Sir John Ger- 
maine, or to the Dutcheſs ? 
A. He belong d to the Dutchefs at Fox-Zal!, 
and afterwards to Sir John Germaine. 
O. Came he to Sir John Germaine before the 
Lady Dutcheſs went to Fox-Hall, or not? 
A. The Dutcheſs was at Fox-Hall when he 
came to Sir John Germaine, 
. Who lived with the Dutcheſs at Fox-Hai. * 
4 Sir John Germaine's Siſter. 
Q. Who hired you? 
A. Mrs Briane, Mr Briane's Wife. 
. Was there no other Relation of Sir 2 | 
Germaine s that lived there beſides ? 
A. Mrs Judith. 
O. What Mrs Judith? What's her Me ? 
A. She does not know. 
O. What kin was Mrs Judith to Sir 7 Cer- 
maine? 


A. His Siſter. 
Q. Did the Dutcheſs uſe to go to no other 


Place? 
A. None, but to the neighbouring Gardens, to 


gather Flowers. 
Q. When you were at Mili=bank, did you ever 


ſee the Dutcheſs's Father ? 


A. She hath been ſeveral times at the Dutcheſs's 


Father's, and the Lady Dutcheſs told her — 
5 "72" 
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and Mother, that ſhe brought ker from Holland; 
he dreſs'd three Diſhes of Meat by order of the 


Dutcheſs. | f 
O. Who was the Lady Dutcheſs's Father? 


Where did he live ? 

4. He lived at M7i#-bank, but could not tell his 
Name; the Lord Peterborow, ſhe ſays, but could 
not think on't before now. Port 
O. When ſhe lived with Germaine at the Cockpit, 
was there no other that lived with them at that 
Time? | | 

A No body. 

O. Did Sir John Germaine's Brother-in-Law 
or Siſter lie in the Houſe at any time? 

A. Yes; when they came firſt to England they 
uſed to lie there. | 

D. Name them. 

4. Mr Briaze, and his Wife. 


O. Did you ſee any of Sir John Germaine's Re- 


lations, at any time, in the Room during the 
Time that the Dutcheſs was in Bed with him? 

A. Yes, Mr Briane and his Wife. 

2. Was Sir John Germaine in Bed at that time 
wich the Dutcheſs ? 

A. Yes. 


Elianor Vaneſs crofs-examin'd. 


O. Was it at Fox-Hall that the Lady Dutcheſs 
ſaid, hat Germaine was her Brother? 

A. Lex. 

O. Did the Dutcheſs tell you, that Sir John 
Germaine was her Brother ? 

A. She gave it out among the Neighbours, 
bur never told her ſo. | | 

O. Was you Cookmaid ? | 

A. She was hired for Cookmaid. 

©. Did you continue to act as Cookmaid ? 

A. Yes, at Fox-Hall. 

O. Was you at the Cockpit ? 

4A. She uſed to clean the Rooms, and no body 
was ſufter'd to come into the Room but ſhe, Mrs 
Suſannah, and Nicholas. | 


Q. Was there no other Woman in the Houſe 


but you ? 

4. Yes, Mrs Suſannah. | 

O. Where did you ſee Sir John Germaine and 
the Dutcheſs in Bed? 

A. At F x-Hall. 

O. When came you from Holland ? 

A. About five or fix Weeks ago. 

Q. Where have you been ſince ? | 

A. She does not know no Place nor Street in 

London. | | 

O How came you over? 

A. About a Year and half ago ſhe met Nicho- 


las at Amſterdam ; ſhe ask'd him how he did, and 


if he had got a Place; he anſwer'd, No, but he 
believ d he ſhould very ſoon have one in England. 

2. Who ſent for you, or brought you over, 
from Holland this laſt Time? 

A. She met Mr Nicholas about a Year ago, and 
ſaid, She had a great Mind to go and live in 
England again; and he ſaid, He would get a Place 
for her. | 

Q. Who ſent for her? 

A. Does not know. | | 

Q. When you came over, who paid your Paſ- 


ſage, and firſt took Care of you ? 


4. Nicholas hath given her what ſhe ſpent ſince. 
Q. Who brought you ro Town? And who 


furniſh' d you with Money? And where did you 
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land? What Houſe did you firſt come to? 

A. She landed at Graveſend. | 

©. Who receiv'd her there; or, when ſhe came 
to Town, brought her to any place to lodge at? 

A. Nicholas brought her to a place where ſhe 
was 1ecure. 

© What place is it? | 

A She does not know, ſhe never was in London. 
Qt Did you not live at Fx · Hall, and at Sir John 
Germaine's Houſe in the Cockpit ? 

A. She was no further than thoſe Houſes ; ſhe 
means, ſhe was never in the City of London. 

©. Where is the Houſe ſhe has been at theſe 
ſix Weeks ? | | 

A. She can't tell whereabouts it is. 

©. Was you not ſent for back from Holland to be 
a Witneſs ? | 

A. No, knew nothing of it till about 
Now about eight or nine Weeks ago. | 

. In whatStreet is the Houſe you have been at? 


A. I can t tell. 
. How long is it ſince you went into Holland, 


ſince you left the Dutcheſs's Service? 


A. About eight Years ago. | 

O. Did you never tell any body the Occaſion 
of your going over? 

A. Yes, in Hulland, but not here. 

Q. To whom did you tell it? 

A. To a great many. ED 

©. Know you any of thoſe to be in Exland, 


that you did tell it to ? | 


A. Does not know any. 5 

Q. Did you ever diſcover this Matter of your 
own accord? or, Was you ask'd to do it? 

A. I ſaid, I would tell the Truth if I were 


asked. 


Q. Can you name the Perſon that ask d you? 
A. Mr Nicholas. i | 
D. Had you any Diſcourſe about this Matter 
about eight Weeks ago ? 

When I asked Mr Nicholas if he could get 
me a Place in Exgland, I told him, I would ſay 
the Truth, | | 3 | 

O. What Diſcourſe had you with Mr Nicholas 
about it ? | 

A. I asked Mr Nicholas, whether there was any 
danger of any ſuch Thing; he ſaid, He knew 
nothing of it. | 

O. Did you ever diſcover that you were ſent 
out of the Way, into Holland ? 


A. No. ; 
Q. Whether you and this Gent. that interprets 


have not talk'd moſt of this Matter before you 


came hither ? 


A. No. | | | 
O. Who have you talk'd co about this Matter, 


ſince you came into England, beſides Nicholas? 
A. No body. | : = 
O. Are you 8 Single Woman, or a Married 
Woman ? | . | 
A. A Single Woman. 


The Duke's Council. 


Was it your Buſineſs to look after the 
Chamber, to keep the Door conſtantly, or on what 


Occaſion ? | | 
A. I uſed to waſh the Dutcheſs's Cloaths, and 

bring to Sir John Germaine's Houſe, and keep the 

upper Rooms clean, where Sir John Germaine lay. 
Q. Did Suſan go over with you into Holland, 


nd come back with you? ; | 
and come with you? A.M 


ſo. 
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A. Mr Nicholas brought me into a Room where 
ſhe was kept, and I ſtayed a while with her. 
O. Did Suſan go with you, and come with 
you again? IN 
A. Nicholas, and Suſan, and I, were in a Room 


together, and Mr Germaine came every Night 


when the Houſe was broke up, and told us what 


paſſed. | : | | 
O. Did Suſan go to Holland with you? whe- 


ther did you go before Nicholas or with him ? 
A. Sir John Germaine ordered Nicholas and ſhe 
to go into Holland, and Nicholas went with her. 


Signum, 
Elianor Vaneſs. 


— 


Depoſitions of Nicholas Foſier. 
Die Jovis 22 Februarit, 1699. 


Nicholas Hofier Sworn. 


Q. Hether he knows Sir Jom Germaine 

| and the Dutcheſs of Norfolk ? 

A. Yes Sir, I underſtand, I know both. _ 

How long have you been acquainted with 

Sir John Germaine, and upon what Occaſion ? 

A. The firſt he came to know him was in Suf- 
folk-Street. 1 : 

O. Whether ever he was a Servant to him? 

A. Yes, I was a Servant to him there. 

O. When was it you firſt came into Sir John 


 Germaine's Service? 
A. It was above half a Year before King James 


went away. 5 
9. Did you live with Sir John or the Dut- 
chels ? | | 

A. With Sir 7% Germaine. | 

O. Where did he dwell at that Time? 

A. He had Lodgings at the Golden Ball. 

O. Was you with him afterwards When he was 


at the Cockpit? 


A. Yes, and I lived with him at the Cockpit 


too. 
©. At that Time did you know the Dutcheſs 


of Norfolk ? 
A. I knew her becauſe they told me fhe was 


O. Was there any Lady that lived with Sir 
John Germaine at the Cockpit? : 

A. At that Time there was Mrs Brienne, Sir 
John Germaine's Siſter. La 3 

O. Was there any body elſe us'd to lodge 
there? | 

A. There was none there but her at firſt. 

Q. Was there any other afterwards ? 

©. Yes, about two or three Months after- 
he was there, bur I don't juſtly know how long 
afterwards. | | 

. Who was there then ? | 
A. There was his Siſter, by Name Mrs Judith 


Germaine, = 
Do you know any thing about the Dut- 


cheſs of Norfolk at that Time? 


A. Tes. | 
What Converſation had Sir John Germaine 


and the Dutcheſs of Norfolk * 
A. She was in the Houſe, and they Eat and 


Drank together, and lay together. 


©. Where was that ? | 
A. At Sir John Germaine's Houſe next the 
Cockpit. 

Q. How came you to know they lay together? 

A. Becauſe I was his Valet de Chambre, and 
help'd to undreſs and put him to Bed. | 

Q. Where was the Dutcheſs at that Time? 

4. The Dutcheſs was ſometimes a-Bed, ang 
ſometimes not, according as he came home, car- 
ly or late. EO; | 

Q. How long was the Dutcheſs with Sir J 
Germaine at the Cockpit? 

A. She was at the Cockpit before I came there. 

©. Whether he went from Sir John Germaine's 
Service, after he came to live there ? 

4. He left his Service ſeveral 'Times. 

. When was the firſt Time he went from 
Sir Jon Germaine's Service? 

A. The firſt Time he left his Service was in 
Suffolk-Street. | 

Q. How long was it before he came to lire 
with him again ? 3 

A. He came into his Service again, the Sum- 
mer after this preſent King came into England. 

Q. What Time of the Summer was it? 

A. He can't juſtly tell that. 

Q. Whether the Dutcheſs was there before he 
came to the Cockpit or not ? . 

A. She was there before. 

Q. How long continued ſhe there? 

About fifteen Days after he came to Sir 
John Germaine. 

©. In what manner did Sir John Germaine and 
the Dutcheſs live there during thoſe fiftcen 
Days ? 

A. He ſays he hath already explained that be- 
fore, he uſed, to undreſs him and put him a-bed 
together with the Dutcheſs. 

. Where did the Dutcheſs live after ſhe went 
from Sir John Germaine's Houſe ? 

A. She went and dwelt at Fox-Hal. 
© By what Name did ſhe go when ſhe was 
at Fox-Hall? © a 

A. She went by the Name of my Lady Beck- 
man. 

DO. Whether he went with her, or continued 
in Sir John Germaine's Service? 

A. He went with my Lady Dutcheſs for ſome 
time, by Sir John Germaine's Order, he was 
ſometimes with the one, and ſometimes with the 
other, ſometimes one paid him, and ſometimes 
the other. | 

2 Whether Sir John Germaine went to Fox- 
Hall ? | | | 

A. He came there ſometimes, he has ſeen him 
there ſeveral Nights. 

Q. Whether he ſtayed all Night there? 

A. Sometimes. 

Q. Whether he was alone, or any body was 
with him? | | | 

A. There was ſome body lay with him. 

O. Who upon his Oath ? - 

A. Madam the Dutcheſs, Madam Becknam. 

©. How know you that? | 

A. Becauſe he undreſs'd him when they lay 
together. | 

Q. How often was that? | 

A. He can't juſtly ſay how often, but it was 
ſeveral Times. | 

Q. What Service was he in when he went out 

of England., and upon what Occaſion? 2 
He 


4. He left Sir John Germaine's Service at that 
Time when the Trial was depending between 
the Duke and Dutcheſs of Norfolk. 

0. By whoſe Order did you leave that Ser- 
vice? | 
J. He deſired leave. 

How came you to 


ac Time 2 N 
wo Becauſe he was afraid he ſhould be obli- 


to ſpeak the Truth of what he had ſeen. 
Whether any went with him, _ who 


the Dut- 


leave that Service at 


ged 


Vent from their Service when he went 

4. There were two Servants of 
cheſs's. | 

What was their Names? | 

J One is called Suſannah Barrington, and the 
other Elianor Vaneſs. | 

O. Whither did they go? | 

4, He was ordered by Sir John Germaine to 
hire Lodgings for them where they ſhould be 
unknown and private. 

O. What was the Reaſon why they ſhould be 
in private. 

4. He knows no other Reaſon, but the Diffe- 
rence before the Parliament between the Duke 
and Dutcheſs of Norfolk ; he was obliged to 
take the Lodgings becauſe the Wind was con- 
trary for them to go for Holland, and took 2 
vate Lodgings for them by the Order of Sir John 


Germaine. | 
O. What became of Suſannah Barrington after 


thar ? | 

A. She ſtay'd about three Weeks with him, 
and then Sir John Germaine came and fetch d her 
back again, and where he carried her he does not 


know. | | 
O. What became of Yaneſs and your ſelf aſter- 


wards ? 


A. When the Wind favour'd we paſſed the 


Seas. | 
O. What Time of the Year was it? 


A. It was about Eaſter that he came into Hol- 
land. | 
. What Time he went from his Service 
was order d to be private? | 
A. It was about the Time of the Trial. 
Q. Whether he hath any Paper under Sir 
John Germaine's Hand for his Diſcharge 2 We do 
not ask it, but only to refreſh his Memory. 


and 


' The Paper was dated, Eighth of F ebruary 
One thouſand fix hundred ninety to; reckou- 


ing the Tear to begin the fiſt of January. 


Whether that was the Time he left the Du 
cheſs's Service? | 


A. Yes, about fix or eight Weeks after he 


went to Sea. 
Q. Where did you ſtay in the mean time? 
A. In the Minories near the Tower. 

. How came you to ſtay there fo long after 
you were out of Service, before you went be- 
yond Sea ? | | 

A. Becauſe the Wind was contrary. 

Q Who went over with him, what became 
of Elianor Vaneſs * | 

A. She went with him to Holland. 

Q. Who bare her Charges thither ? 

A. Sir John Germaine gave him ſeven Guineas 
to pay for the Expences that he was at here, and 
to crols the Sea. : 
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D. How long after that he continued in Z- 
land, before he came into England ? 

4. He did not ſtay long in Holland, but went 
into his own Country. | 

Q. How long was it before you return'd to 
England ? | 

A. The Summer following. 5 

2. Was he ſent for over into England and by 
whom? | | 

4. Yes, Sir John Germaine ſent to him often; 
by himſelf and by his Brother in Holland. 
> When he came over in the Summer follow- 
ing (in Ninety two) whoſe Service did he come 
co: : 

A. He returned to Sir John Germaine. 

Q. Where did he live at that Time? 

A. Where he lives at preſent, at the Cikpit. 

Q. Whether after he came back in the Year 
One thouſand ſix hundred ni: ety two, he obſer- 
ved any Converſation between Sir John Germaine 
and the Dutcheſs ? 

A. Yes, he ſays he ſaw them come together at 
their Houſe. 

Q. What more? 

A. He again then ſaw them a- bed together. 

Q. Where? 

A. In the Houſe of Sir ohm Germaine. 

How often may that be? 

A. He can't juſtly tell how often. 

© Whether it was often or not? 

A. No, he can't ſay very often. 

Q. When was the laſt Time he ever ſaw them 
a-bed together? | | 

A. Thelaſt Time he ſaw them a-bed was not 
at the Cockpit. 

2. Where then? . 

Alt was at the Dutcheſs's own Houſe, where, 
as he believes, ſhe lives ſtill. 5 

Q. Whereabout in the Town ? 

A. It was upon a Corner of the Park, near my 
Lord of Oxford's. 

Q. How long ſince he ſaw them laſt a- bed to- 
gether ? 

A. He can't juſtly tell the Time, it was about 
two or three Months before he went away. 

Q. Did he mean the firſt, ſecond, or third 
Time? 

A. It was two or three Months before he 
went away the laſt Time. 


. In what Year did he go away the laſt 


2 


Let him lock upon any Note he hath to refreſh his 
Memory. | | 
Accordingly he loc d upon a Paper. 


A. Tis the Twenty ſeventh of April, One 
thouſand ſix hundred ninety fix. | 
De. Did you go away then the laſt Time? 

A. Yes, he ſays, that *twas the laſt Time he 
left his Service. | 

O. How long before that did you fee them a- 
bed together? | 

A. He ſays it was about two Months and a 
half before he left the Service. 

Q. When my Lady Dutcheſs lived at Fux- Hall, 
whether he can name any body elſe that was 2 


Servant in the Houſe at that Time ? 


A. Yes, there was one Elianor Vaneſs, 
Q. What Servant was ſhe ? 


A. She look'd to the Kitchen, "5. 
2. Whes 


248 
©. Whether he has ſcen her in the Chamber 
when the Dutcheſs was a-bed there ? 
A. Ves, very often. | 
. How came ſhe that was Cook-maid to be 


in the Chamber ? | 
A. He ſays, he can't tell the Reaſon, or what 


Buſineſs ſhe had there, but there ſhe was for one 
Thing or other, beſt known to herſelf, he does 


not know- | 
) Whether when the Dutcheſs was at Fo- 


Hall, any Relations of Sir fohn Germaine came to 


her there? | 
A. Yes, they would come and ſee her. 


O. Who were they? 
A. Mrs Brienne and Mrs Judith; he ſays he 
does not remember that Mrs Brienne has layn 


there, but Mrs 7udith has. 

Where it was, and upon what Occaſion he 
met with Elianor Vaneſs after he carried her over 
into Holland ? | 


A. I met her in Amſterdam. | 
O. Whether he came over into England with 


her, and upon what Occaſion ? 


A. met her at Amſterdam ; and ſhe ask'd me 
what Buſineſs I had there, whether I had a 


Maſter, and I ſaid no. 


©. When was that ? 
A. About a Year and a half, to his remem- 


brance. 
O. Whether he came over with her the laſt 


time ? 
A. Yes, he came over into England with her 


in Company, about fix or ſeven Weeks ſince. 


© Where has ſhe been ſince he came into Eng- 


land? | 

A. She was in Lodgings. 

Q. Where? 3 

A. He put her into private Lodgings, that 
ſhe ſhould be ſecure. | 

O. Why did you put her into private Lodg- 
ings? 
3 Becauſe he was afraid, in the Circumitan- 
ces that he is now, that ſome body might give 
them ſome Affront, or do them an Injury, and 
therefore he thought it beſt to be in ſome Plac 


of Security. | 
Q. What particular Reaſon had he why he 


ſhould take private Lodgings, or have that 


Fear upon him ? | 
A. He ſays, that when he was laſt here, Sir 


John Germaine came up one Night in a great 
Paſſion, and ſwore, and ſaid, ſome body would 


betray him. 


©. I deſire he might repeat that again? 
A. Sir John Germaine came one Night up ſtairs, 


and faid, that Nicholas this Rogue would betray 


him. 

O. Who was that? | 

A. He ſays twas one Nicholas Ruſbett, that 
ſerved him or both he can't tell, but he was in 
his Service, that he heard theſe Words, and that 
he thought in theſe Circumſtances, the ſecureſt 
Way would be to take private Lodgings. 

O. What brought him into England the laſt 
Time? Whether he was ſpoke to, to come, and 
for what purpoſe ? - 

A. He ſays, that about two or three Years 
ago he happened to meet with a Friend, and he 
deſired him if he heard of a good Place for him 


in England to let him know of it, for he would 


go and ſerve there again. 
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: Whether he was ſpoke to, to come over, 
or was Elianor Vaneſs ſpoke to, and what was the 


Occaſion 2? | | 
A. My Lord ask'd him if he would ſpeak the 


Truth and do him any Service, and whether he 
would bring this Girl along with him. „ 

Q. Who was it that ſpoke to him? 

A. My Lord Duke and my Lord Howard. 

Q. When was that? | 

A. Tt was about a Year ago. 

Q.: Where was he at that Time? 

A. He was in London. 

©. Did he go over of his own accord, or was 
he ſent into Holland, who it was that ſent him 
over, and for what ? 

A. It vas a Friend of his Acquaintance, that 
5 deſired in caſe he heard of a Place to ſend for 

im. 
©. Who ſent for Elianor Vaneſs over? 

A. He ſays, that after he had promiſed my 
Lord Duke and Lord Howard to ſpeak the Truth 
of what he knew, they deſired him that if he 
met with Elianor Vaneſs, to deſire her to come 
over and ſpeak the Truth of what ſhe knew. 
2. How long after did you meet with Elianor 
Paneſs ? 

. A. Tis about twelve Months ſince I met with 
er. | 

Q. When was the firſt Time that he ſpoke to 

Elianor Vaneſs about her coming over to ſpeak 

the Truth? 

A. Tis about a Year ſince. 

Q. How long is it ſince they reſolved to come 
over? 

A. About twelve Months. 

Q. Whether he was acquainted with Elan 
Paneſs, before he met with her in Sir John Ger- 
maine s Service? N 

A. He ſays never. | 

Q. You ſay you went from Sir John Germaine's 
Service in Sufſolk- Street, and you ſay when you 
came to him again, he lived in the Cockpit, 
Did you find Elianor Vaneſs there then? 

A. He ſays he found her at the Cockpit. 

. When he waited on Sir John Germaine in 
his Chamber,“ who waited on the Dutcheſs in 
her Chamber ? | ; | 

A. There was one Suſannah Barrington, and 
Elianor Vaneſs. | =: 

g 2. But who waited upon her in her Cham- 
er! | 

A. Suſannah Barrington did, to dreſs her. 

. Whether he had ſeen any of Sir John Ger- 


maine s Relations in the Chamber, when this La- 


dy and Sir John Germaine were a- bed together? 

A. Yes. 

Q. Name them? 

A. He ſays, he ſaw Mrs Brienne, and Mr Da- 
niel Germaine there. | | 

©. Did you ſee Mrs Judith there ? 

A. He does not remember that he ſaw Mrs Ju- 
dith in the Room while they were a-bed togethcr, 
but the other he hath ſeen when they were a- 
bed together, but at different Times. | 

Q. Whether ever he hath ſeen the Dutcheſs at 
any other Place ? | 

A. He has been at the Chapel with her, and 


elſe where. 


Q. Where? 
A. At my Lord Peterborow's, and in her own 
Houſe ? | CE : 
Croſs 


1699. 
Croſs Examined. 
I deſire he may reduce this to a Certainty, 
what Time he went out of England, and look 


upon his Note again? 


He lookd upon his Note, and *rwas dated Eighth 
February, One thouſand fix hundred ninety two. 


O. How long after this he went out of England? 

J. He went away as ſoon as the Wind was 
favourable. 

O. Can he recolle& the Time? 

A. He ſays *rwas ſometime before Eaſter, for 
he came into Holand about Eaſter. | 

O. When he told his Grace the Duke of Nor- 
„ and Lord Howard he would be true to them, 
whether he was in any Service at that Time ? 

A. No, he was in no Service at that Time. 

O. How long had he been out of Employ ? 

A. He has none yer. | | 

O. But how long had he been out of Employ, 
or Service, before he made this Propoſal to the 
Duke, or my Lord Howard ? 

4. He ſays, He went away about the Twenty- 
ſeventh of June. 
| . Is it the ſame Year his Paper ſpeaks of, 

that he ſpake to my Lord Duke? 

A. No, *twas not; he ſpake to my Lord Duke 
about rwelve Months ago. | 

But how long had he been out of Service 
when he ſpake to my Lord Duke ? when did he 
leave Sir Jon Germaine the laſt Time? 

A. "Tis about Three Years and half ago; twill 
be Four Years in June next. 

O. Has he been in any Service ſince that Time? 

A. No, he hath nor. 

. How has he lived ſince then? 

A. He ſays, He has ſomething of his own in 
his own Country, upon which he may ſubſiſt 
ſome Time, 

O. I think he ſaid, He ſaw Sir John Germaine 
and the Dutcheſs in Bed together, in the Houſe 
where ſhe now lives? 4. Yes. 

O. Then I deſire he will tell, if he knows any 
of the Dutchels's Servants that were about her 
at that Time? 

A. Yes, he does. | 

©. Then, that he will name them ? 

A. Henry Keemer. | 
What's become of him? | 

A. They told he was dead; and there was 
Suſan Barrington. | 

I deſire he will tell of ſome of the Servants 
that lived with the Dutcheſs at that Time, beſides 
that Perſon that is dead, and the other which is 
gone beyond Sea, as they ſay ? | 

My Northey anſwerd. We don't ſay ſhe is 
gone beyond Sea. | 

A. He does not know any other. 

©. Then, that he will tell what Month he ſaw 
them in Bed together ? ; 

A. He can't remember the Month, or the Day; 
but if they will ask him the Reaſon why he re- 
members it, he will tell it them. 

Q. If you can come to any Certainty about the 
Time of the Year, or the Month 2 

A. He can't ſay the Month, or any particular 
Time. : | 
Q. What Servant he ſaw in the Houſe, or who 
let him in ? 

A. He had himſelf the Key of the lower Room, 
and could come in when he pleas d. | 
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D. Whoſe Servant was he at this Time he 
ſpeaks of? Whether he was a Servant to the Dut- 
cheſs or to Sir John Germaine? 

A. He was Servant to Sir John Germaine. 

2. He was ſaying, he could tell a Reaſon to fix 
the Time, let him recolle& himſelf of the Time? 
A. He can't remember the Time, but he came 
into the Room to bring a Clyſter, and he was de- 
ſired to ſtay a little, till my Lady Dutcheſs got up. 

Q. That he may be poſitive whether he had a 
Key to the lower Room of the Dutcheſs's Houſe ? 

A. He ſays, he had a Key of the Door that 
goes into the Park, and he could come into the 
Houle by it, for it was the Key of the Houſe. 

Q. What Servant was it that brought him up, 
for that Key only let him into the lower Room? 

A. Sometimes Suſan Barrington, and ſometimes 
Henry Keemer. | 

Q. What Room the Lady Dutcheſs lay in? 

A. "Tis a Room that looks into the Park. 
Q. Tis not a Ground-Room, I ſuppole ? 

A. No, tis up Stairs. ; = 

©. How many Stories. 

A. He can't tell what Degree 1t was. 

©. Being ask'd that Queſtion again upon the 
reading his Depoſitions, he ſays, He can't tell how 
many Stories, but, if you pleaſe, he will deſcribe 
the coming into the Room as well as he can. 

©. Deſcribe the coming into the Room ? 

A. That as you come upon the left Hand, there 
is a Way to go into the Dutcheſs's Room; when 
you have paſſed the little Chamber door, you go 
into a Place full of China; and, after that, you 
come to the Dutcheſs's Bed- chamber: On the 
other ſide, going up Stairs, there is a little Room, 
where Suſan told him ſhe lay; and afterwards you 
come into a Room Where the Chimney is, as he 
thinks, on the right Hand, and he thinks there 
are two Windows that look into the Street, he is 
not very certain; and in the Room upon the left 
Hand there is a Door into a great Room, and 
from that great Room you can go into the Lady 
Dutcheſs's Room. It was ſo at that Time, to the 
beſt of his Remembrance. 

O. How many Rooms are there upon a Floor? 

A. There are a matter of 4 Rooms upon a Floor. 

O. Whether he has ſpoke with any body that 
he knows is acquainted with this Houſe ſince he 
was examin d here before? 

A. He ſays, he has ſpoke to no body ſince, that 
has given him any Account of the Honſe. 

©. Which Side of the Park does the Window 


of my Lady Dutcheſs's Room look into? 


A. Towards the Pond where the Braſs Statue is. 
O. Does the Bed-chamber look towards the 


Braſs Statue? 


A. He durſt not go to look out at the Window 
for fear of being ditcover'd, but he could fee the 
Water. | 

D. Whether he knows the Horſe-Guards ? 

A. Tes. | 
O. Whether he knows Arlington Houſe ? 

A. Yes. : 

D. Whether the Window does look towards 
Arlington Houſe, or the Horſe-Guards ? 

A. He hath been there ſeveral Times, but it 
was not his Buſineſs to go to the Window ; but 
when he was in the Room he could ſee the Water. 

Q. Whether he could tell which way the Win- 


dow look d? | 


A, He did not live in the Houſe, but went 
K k there 
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there ſometimes upon Meſſages; and when he 
was there, twas not his Buſineſs to go to the 
Window, but he could ſee the Water when he 
was in the Room. 
O. Whether the Window was on that fide of 
the little Door that he came in, or on t'other ſide? 
A. Upon the left Hand coming in. He ſays, 
He has explain'd himſelf as to the entering in, 
and he can ſay no more to it. 
Was it one or two pair of Stairs that the 


Dutcheſs lay? 
A. He can't be poſitive whether one or tw 


pair of Stairs. | 
O. Who brought him up that Time he brought 
the Clyſter © | | 
A. Suſan Barrington. 
Q. Who told him, at the Cockpre, 
Dutcheſs of Norfolk ? | 
A. Sir John Germaine, her ſelf, and the whole 


Houſe told him fo. 
O. Did he before that Time know the Dutcheſs? 


A. No. | 
. Did you never ſee other Women there be- 


ſides this Lady? FX; Fes. | 

O. Did you know all the reſt that you ſaw there? 

A. No, he did not know them all. 

. Whether he was not told the reſt of the 
Women were of great Quality too ? 5 

A. He never was told ſo, nor did de inform 
himſelf whether they were or no. 

O. At Fox-Hall, and at the Cockpit, I think, he 
ſpake as if he undreſs'd Sir John Germaine and the 
Dutcheſs : Whether he undreſs'd them both? 

A Not the Dutcheſs. 

2. What Year was it they were at Fox-Hal/ ? 

4. Tt was before he went to Ireland, and after 


*rwas the 


he came from Vreland, but he can't precilely tell 


the Time. 
Whether he has been in any Service ſince 


One thouſand ſix hundred ninety ſix, when he left 
Sir John Germaine's ? A. No. 

O. Whether when he came, about a Year ago, 
into Exgland, there was Application made to him 


in order to make a Diſcovery; or, whether he of- 


fer d of himſelf to make it? 
4. He never did offer himſelf 


O. Who was it that firſt ask d him the Queſtion ? 


A. *Twas my Lord Howard. 

O. Where did you meet my Lord Howard ? 
and upon what Occaſion ? | | 

A He ſays, That 'twas that Perſon that he had 
addreſsd himſelf to, to get him into Service here, 
that was the Occaſion of their meeting together. 
DQ. Did you know the Lord Howard before? 

A. No. | 

O. Where was the Place they met? 

A. He call'd him to his Houle: 

©. My Lord, or that Perſon ? 

A. He ſays, That Perſon to which he addreſs'd 
himſelf to get a Place, told him he had found one. 

O. Name that Perſon. 

A. Richardſon. | 

©. Where does he live? | 

A. I don't know. | 

Q. Were you acquainted with him before? 

A. Yes. 

©. Where had you been acquainted with him? 

A. At London; "tis a Woman. 

Q. Whether he can deſcribe the Room, or the 
Furniture of the Room, where this Noble Lady 
and Sir Jom Germaine were a- bed together, where 


ſhe lives now ? 


A. He can't remember any thing of the | 
©. Was it hung or 1 ? "re, 
4. He ſays, he can't tell, and yet was there often 
©. Pray who was the Clyſter for ? ; 
A. For Mr Germaine. 

Q. Where was it to be adminiſtred 2 

A. A-bed. 

Q. Who was a-bed ? 

A. My Lady Dutcheſs was a-bed too. 

©. Was it to be adminiſtred at the ſame Time 
as he and the Dutcheſs were a-bed together ? 

A. No. | 

O. Was the Dutcheſs there? 

A. He laid the Syringe to the Fire- ſide till 
ſuch time as the Dutcheſs roſe. 

Qi. Apothecaries are exact in point of Time in 

making their Bills, | 

A. He ſays, I compoſed the Clyſter my ſelf, but 
he did not compoſe it at the Dutcheſs's Houſ 
but at Mr Germaine's. : 

Q. Did you ſtay with Sir Foha Germaine till 
all was over ? | 

A. No; as ſoon as he had given it him, he 
went home to Mr Germaine's Houſe. | 

Q. Whether he pretends to ſpeak of any other 
Time he ſaw the Dutcheſs in Bed with him at her 
Houſe in Duke's Street, but when he carried him 
the Clyſter? 

A. Yes, my Lord, he ſays, he has. 

©. Let him tell the Times and Circumſtances. 

A. He ſays, he can't very well remember the 
Times, but he had ſometimes Buſineſs there, to 
bring and carry Letters. | 

Q. When was that Time of the Clyſter ? 

A. It was about two Months before lie left them. 
©. Was that the laſt time he ſaw them together? 
A. That was the laſt Time. 
©. How long before that did he ſee em together? 
A. Long before that Time, in the ſame Houſe. 
Q. He ſays, he has ſeen Sir John Germaine and 

the Dutcheſs in Bed together elſewhere ; Did he 

never ſee them in Bed together at the Mil-bauk ? 
A. He has ſeen them there two or three Times 

a-bed together. | | 
Q. When did your Maſter order you to pre- 


7 pare a Clyſter ? 


He had Order to come and wait for Mr 
Germaine at the Dutcheſs's ; and, that Mr Germaine 
coming to the Dutcheſs's late, he order'd him to 
bring the Clyſter next Morning. 

Q. At what Time he came the next Morning? 

A. He had Order to bring it at 9 a-Clock, and 
he brought it at the appointed hour, and waited in 
the little Room where Suſan was till he was call'd in. 
_ ©. He ſays, he waited for Sir John Germaine, by 
his Orders, at the Dutcheſs's, till *twas late; which 
0 Servants did he keep company 
With: | 

A. He ſays, he remembers very well it was 
Mr Keemer. f 

Q. Whether that Time that he ſaw Mr Germaine 
and the Dutcheſs in Bed together at Mill. banł, it it 
was after the firſt time he was ſent out of England, 
when the Bill was depending before the Lords ? 

A. "Twas after. 

Q. What Year did 
ther at Mill-bank ? | 

A. *Twas a Day or two before Mrs Davenant died. 
A Day or two before ſhe died Mr Germaine came 


to Mill-bank, and ſtaid there about eight Days. 
| Nicola Hauſcur. 


C- 


you ſee them a- Bed toge- 


1599. 


— * 
* 


Depoſitions of William Bayly, 
Die Sabbati 25 Februarij, 1699. 


William Bayly Sworn. 


2 DE know Sir John Germaine and the Dut- 
cheſs of Norfolk ? 

A. Yes. | | 

O. Was you Servant to Sir John Germaine ? 

A. Yes. - 2 

O. In what Capacity? 

A. Three Years I wore his Livery, and Three 
Years I was his Steward. 

O. When did you firſt come to live with him? 

A. Three Weeks before the King was crown'd. 

O. Was there any Converſation between Sir 
John Germaine and the Dutcheſs of Norfolk ? D'ye 
know that they liv'd together, or kept company 
one with another ? | 

A. No] I never knew them live together, but 
ſeen them keep company together, bur never ſaw 
any Incivility between them. 
ther ? | 

A. I ſaw them in company in my Maſter's 
Houſe. 

©. How long ago? 

A. About Five Years ago. 

O. Where did your Maſter then live? 

A. He liv'd then where he does now. 

O. Did the Dutcheſs of Norfolk ever lie there? 

A. Never, to my Knowledge. þ 

O. What was the Time ſhe uſually came there? 

A. Commonly in an Afternoon. 

Q. How often have you ſeen her there ? 
A. TVo or three times 

Q. At what Time did ſhe uſe to come ? and, 
At what Time did ſhe uſe to go away? : 

A. She uſed to come there about Four or Five 
a-Clock in the Afternoon, and might ſtay there 
about Two or Three Hours. Rs 
Q. You are upon your Oath, and pray tel! 
whether you ever ſaw them in Bed togerher ? 

A. By all that's good, I never ſaw them in Bed 
together. 

Q. Did the Lady Dutcheſs uſe to come thither 
Mask'd or Unmask'd ? 

A. She uſed to come Mask'd, but put ic off 
when ſhe came into the Houſe. | 

Q. Who uſed to come with her? 

A. There uſed to come Mr Keemer with her. 

Q. What Company? Did no other uſe to come 
with her to Sir John Germaine's Houle ? 

A. Yes; another Servant, Mr Carter. 

O. Who was in the Room with them in Sir 
John Germaine's Houſe ? | 

A. Mr Keemer ſtay'd commonly with them all 
tie Time they dined, and after Dinner; the other 
Servants and I were in the next Room to them, 
and commonly, when they had Occaſion, they 
would call Mr Keemer. | 

Q. Was there no other Servant but Mr Keemer 
that they uſed to call upon? 

A. Yes; a Gentlewoman, Mrs Suſan Barring- 
ton. | 
Q. Have you ſeen her lately ? 
A. No, not theſe Six Months. 


Yor. V. 
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Q. Dye know if your Maſter uſed to go 
Datchels's N 1 

: 1 Yes, I have heard ſo, but J can't ſay ſo poſi- 
tively. h 

Q. Did you ever go with them to the Dutcheſsꝰs 
Houle ? | 

A. No; but I have gone wich them as far as 

Q. When was the laſt Time you ſaw them to- 
—_ 3 1 

A. I can't tell; I have been out of my. , 
Service theſe Four Years. 2 0 

. How long before you left your Maſter's Ser- 
= ; ye think 1t was, that you faw them roge- 
ther! p 
A. I can't tell, but I think it might be about 
half a Year. 

Q. He has gone with his Maſter as far as the 
Horſe- Ferry, pray then let him be ask'd where he 
left his Maſter? 

A. I left him at the Horſe-Ferry. | 

©. What Orders did your Maſter give you 
when you left him? 

A. He order'd me to go home, and keep the 
Houſe. | | FL 

: 0. * know whither your Maſter was gone 
then! | 

A. I may judge he went to the Dutcheſs, but 
I can't ſwear he went there. | 

Q. Did Sir John Germaine come home to Bed 
that Night? : 

A. Some Nights he came, and ſome he did not. 

©. Did you catry Cloaths to him at any Time? 

A. I have carried Cloaths for him to Mr Xeemer, 
the Dutcheſs's Servant. 

Where did Keemer live when 
Cloaths to him ? | | 

A. In a little Street going to the Bowling- Aley. 

Q. Who did he live withal ? | 2 

A. He told me he lived with the Dutcheſs, 
but he was a Houſe-keeper, and had a Houſe 
there. 8 5 

Q. Did you always carry Cloaths to Mr Keemer 
for your Maſter ? | 

A. Sometimes I carried his Cloaths to Mr Kee- 
mer, and ſometimes Mr Keemer came to me for 
them. | 

O. Did you apprehend that your Maſter was 
then at the Dutcheſs's, or at Mr Keamer s? 

A. I can't tell where he was; How can I tell ? 
I anſwer as punctually as I can. | 

When Keemer came to you for Cloaths, what 
Account did he give you where your Maſter was? 

A. He gave me no Account. | 

O. Whether did you ever ſee the Dutcheſs and 
your Maſter together at any other Place but his 
own Houſe? ; | 


A. Never. a | 
O. When you carried the Cloaths to Keemer's, 


did your Maſter lie at home that Night, or not? 

A. Sometimes he lay at home, and ſometimes 
he did not : Many times my Maſter has been at 
the Dutcheſs of Mazarine's from Four a-Clock 
this Day till T'welve the next. | 

O. Repeat it again, for that's material. | 

A. My Maſter has taken his Chair at his own 
Back door, at Four a-Clock on a Saturday, and 
not come home till Sunday at Twelve a-Clock. 

Q. Where has your Maſter been at that Time, 
when he ſtay'd our all Night ? N 

4A. At the Duteheſs of Mazarin s; and when 

Kk 2 be 


you carried 
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he loſt his Gold, he has ſent ro me for more 
. Gold. | 

O. Did he ever ſend to you for any Cloaths 
when he was there ? | 

A. Never. | | | 

O. Dye know where he was when he ſent to 
you for Cloaths ? 

A. No indeed. | 

O. D'ye know Nicholas Hofier ? 

A. Yes, I know him very well; I ſaw him here 
juſt now. : 

O. Did you know him when he waited on Sir 
John Germaine © 

A. Yes, he ſucceeded me, and I ſucceeded him 
again. | 

O. You was Footman when you went to Sir 
John Germaine; When was that? and, What Year 
did you leave off your Livery, and ſerve him as 
his Steward ? 

A. I can't tell. 

O. He ſucceeded Hoſier, and Hoſier ſucceeded 
him; pray let it be ask d him, at what Time he 
came into his Maſter's Service, when he ſucceeded 

Hofer f | 8 
A. Twas about the ſame Time that the Trial 
was here before. | 

O. How long was it e're Hofer return'd again 
to ſerve Sir John Germaine ? 

A. To the beſt of my Knowledge, it was Three 
Years; for I receiv'd and pay'd Money for my 
Maſter, and Hoſier was away all that Time: Ho- 
fier won't deny it, if he were call'd in. 

O. You ſay that you ſucceeded Hoſier at the 


Time when the Trial was here; How long be- 


fore that Time did you return to your Maſter's 
Service? | | 

4. About Three Weeks before the King was 
Crown'd I came to my Maſter, and ſervd him 
Three Years, and wore his Livery, and he was 


pleas'd, after Mr Hofer went away, to make me 


lay out his Money, to be Caterer for him, and to 
keep his Gold, and to the beſt of my Knowledge 
*twas Three Years before Nicholas ſucceeded me 

ain. 
* O. How long was it before he came back again 
to ſerve Sir John Germaine ? N 
4. Before I ſaw him in my Maſter's Houſe, 
and that he took my Place from me, 'twas Three 
Years. 
Did you not ſee Mr Hofer in England be- 
fore that T'ime that you went out of your Maſter's 
Service ? | | 

A. No; I beg your Lordſhip's Pardon, I will 
xecolle& my Memory, for that, as I have a Soul 
to be ſavd, now tis come into my Mind, my 
Maſter ſent for Nicholas into Holland about a Year 
before Nicholas did come over: My Maſter told 
me, before he came, that he would ſend for Ni- 
cholas again, and. that I and Nicholas ſhould have 
the Charge of his Houſe. 
and we had the Play at our own Houſe : Nicholas 
ſtaid there ſome Time, but he did not like his 
Buſineſs, and ſo he went away again, becauſe he 
could not have all the Money. 
QD. About what Time did Nicholas come into 
England, after the Trial was before this Houſe ? 

A. I can't reſolve you. 

O. Had you no Certificate of Leave, or Diſ- 
charge, when you left your Maſter's Service? 

A. No; my Maſter was ſo kind, that he brought 

me immediately into the Exciſe, as ſoon as I was 
bur of his Service, 


Five Years. 


Nicholas came over, 


William Bayly croſs-examiu?d, Lung 25 Februarij, 
1699. 90 


Q. When you carried the Cloaths to Sir Pot; 
Germaine s, was it the Time when you wore his 
Livery ? | 

A. I carried no Cloaths to him when I wore 
his Livery. | | 

Q. Had you any Diſcourſe wi , 
Agents ſince 8 Night ? pp 

A. No, I have not ſeen them, nor don't know 
them, : 

©. He ſays, he ſaw the Dutcheſs of WVorfolk at 
the Cockpit, at Sir John Germaine's Houſe where 
he now dwells; pray recolle& your ſelf, that you 
may be poſitive as to the Tine. 

A. I can't reſolve you as to the Year, *tis ſo 
long ago; I believe tis about Five Years ago. 

Q. Can you be poſitive that it is not more? 

4. To the beſt of my Knowledge, twas about 
2. Can you be ſo far certain, that you can ſay 
twas not more ? | 

A. I can't ſwear *twas more, but I believe it 
may be Five Years, more or leſs. 

Q. You ſay, you ſaw her two or three Times 
there; Was it all in one Year, near the ſame 
Time or Month ? Can you reduce it to any Cer- 
tainty ? | | 

A. I believe it might be in Summer. 

Q. All in one Summer? | 

A. Yes, I believe, all in one; to the beft of my 
Knowledge, there was never a Winter between 
the Time that I ſaw her firſt and laſt. | 

. Did you know the Dutcheſs of Norfolk be- 


— — 


fore that Time that you ſaw her in your Maſter's 


2 and took her to be the Dutcheſs of Nor- 

FE | 

i A. I did not know her before the Trial was 
ere. 

Did you know her any Time after that 
Trial, before the Time you ſaw her in Sir Job 
Germaine's Houſe ? | N 

A. I was not ſure that it was ſhe, only as I 
had it from Mr Kemer. 

Q. Then you don't undertake of your own 
Knowledge to ſay that it was ſhe ? 

A. I can't ſwear that twas ſhe, but as Mr 
Keemer told me; I don't know whether I ſhould 
know her now or not, tis ſo long ſince I ſaw 


her, I believe it is five Years, if not more. 


Q. Did you ſee her before or after you ſaw her 
at Sir John Germaine's Houſe ? © 

A. Tbe firſt Time they told me 'twas ſhe, I 
met her in her Coach in the Palmal, wich two o- 
ther Gentlewomen with her, a little before the 
Trial was here, I followed the Coach, and the 
Dutcheſs went into ſome Ladys Houſe in Dover- 
Street, and they told me the Dutcheſs was the 
firſt Woman that went out, this is the firſt Time 
that e're I ſaw her, that I know of, till ſuch time 
as Keemer told me twas ſhe. ; 

Q. Whether do you know Nicholas? 

A. I know him very well. 

©. Can you tell how long it is ſince he came 
laſt into England ? 5 | 

A. No, he has been here two or three times in 
England, ſince I left my Maſter. | 

Q. How long before this Examination, 
you him, or ſpoke with him? 


ſaw 


4. J 


1699. 

A. did not {ce him above theſe three Years. 

How long before you came hither as a Wit- 
neſs did you ſee him ? 

4. 1 have not ſeen him theſe three Years till 
came hither to be a Witneſs, and did admire 
to ſee him here, that a Man that had got his 
Bread under his Maſter ſhould appear here a- 
gainſt him, it is ſo ungratetul a thing. | 

O. How came it you had ſo much Curioſity as 
to follow the Dutcheſs's Coach? 

A. I had a mind to ſatisfie my own Hu- 


mour. ; 
Dye know how Nicholas lived ſince he was 


our of his Maſter's Service ? 

4. No, I never ſaw him, nor had any Account 
of him at all, nor have ſeen him theſe three Years 
till now. | 

D. Did you know when Nicholas and Elianor 
Paneſs went out of England? 

A. No, I never knew when they went, nor 

when they came. 

>. Don't you know what buſineſs he went 
out of England about, the Time you took his 
Place ? 

A. 1 know not the Buſineſs he went out of 
England upon. | 

O. Did he at any Time tell you he was 
to get away to hide himſelf from coming hi- 
ther ? 

No, I heard not one Word from him at 
the Time of his Parting. 5 

O. What reaſon had you to ſay upon the firſt 
ſight of Hofer that he was ungrateful for com- 
ing hither? 

A. ſhould think my ſelf ungrateful to eat a 
Gentleman's Bread ſeven Years, and do him all 


the Spite and Malice I could. 

Q. Repeat thoſe Words? 

4. 1 ſhould think my ſelf very ungrateful to 
proſecute; if I ſhould do any harm to a Maſter 
that IJ had ſerved ſo many Years, I ſhould think 
my ſelf very ungrateful, let him think of him- 
ſelf what he pleaſes. | 

©. He added ſome other Words? | 

A. For any thing I know it is Spite and Ma- 


lice. 


- 


Where did you live, when you followed 
the Dutcheſs's Coach ? 

A. At Mr Germaine s. 

O. This Man is a Witneſs, and ſo is Hoſier, 
let him explain himſelf what he means, and 
wherein there is any Difference between him and 
Hyſier, for both are Witneſſes? | 

A. I fay, I ſhould think my ſelf very ungrate- 
ful, if I would do any harm to a Man whoſe 
Bread I did eat fo long, and had got ſo much 
Money under him. | 

Q. What Harm does Hofer do, being a Wit- 
neſs againſt the Dutcheſs of Norfolk, what Harm 
is that to Sir Jon Germaine? | | 

A. ] don't know. 

O. D'ye reckon it ungrateful to ſpeak the 
Truth to the Prejudice of a Maſter ? | 
A. No, I would not ſpeak an Uatruth for all 
the Maſters in the World. | 
Q. Where is there any Fault more in H ſſer 
than in you ? | 

A. I know not. | 

O. Whether did Elianor Faneſs live with Si 
John Germaine when you liv'd there? | 

4. } know not who ſhe is. 
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Q. This Woman that was here as a Wit- 
nels? _ | 
A. Yes, ſhe liv'd there. 
D. What Time went ſhe away 


Germaine's Srrvice ? 
A. I know nor, I cannot tell indeed. 


8 gu d 
William Bayly. 


from Sir John 


” 2 : 9 2 
—— 5 WW 


Mt 


Die Martis 59 Martii, 1699. 


Council and Witneſſes being called in for the 
Dutcheſs of Norfolk (and the Duke's Council 
being preſent) the Examinations of the Wit- 
neſſes, taken Yeſterday in Short-hand and tran- 
oo were read to them, and ſubſcribed, 
VIZ, | 


Die Lune 4% Martii, 1699. 


Thomas Hawkſworth Sworn, Depoſeth as 
felloweth. | 


Queſt. D O you know Elianor Vaneſs ? and did 
a you live in the Dutcheſs of Norfolk's 
Family ? 

Anſw. I came to live with the Dutcheſs about 
October, 1691. and left her in September, about 
two Years within two Months: Elianor Vaneſs 
lived there when I lived there, and was Cool- 
maid, 8 
” 25 When did ſhe leave the Dutcheſs's Ser- 
vice? | 
A. About the beginning of January, or the 
latter end of December, 1691. 

Q. On what Occaſion went ſhe away ? 

A. She was turned away, to the beſt of my 
remembrance, for keeping Company with Dutch- 
men. | 

Q. Whether uſed ſhe any other Office but in 
the Kitchen? or had ſhe Acceſs to the Dutcheſs's 
Chamber? | 

A. Never ; ſhe was not allowed to come any 
higher than the firſt Floor : She uſed to clean 
that Room next the Street, one pair of Stairs 
next the Door, and the Back-parlour even with 
that, but was not ſuffered to come into the. 
Dutcheſs's Chamber. Len | 

. Who waited upon the Dutcheſs in her 
Chamber ? | | 

A. Frances Knight ; ſhe was conſtantly in the 
1 Chamber, and uſed to warm her 

ed. | 
O. You ſay that Vaneſs was allowed to come 
no higher than the firſt Floor; explain that. 

A. The Kitchen is under-ground backward ; 
that Room PYaneſs cleaned was even with the 
Street, a Ground-room ; the Laundry-maid 
clean d the next Pair of Stairs. | 

©. What was the Landry-maid's Name ? 

A. Suſan ; ſhe's dead. 

O. Do you know how long? 


A. No. . 3 
Did you ever ſee Yaneſs in the Dutcheſs's 


Chamber. 
A. Never in my Life; I never heard ſhe was 


allowed to come there; 


Q. How 
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©. How long is it ſince you lived with the 
Dutcheſs ? 

A. About fix or ſeven Years, or very near it. 

O. Dye remember the Bill that was brought 
into Parliament againſt the Dutcheſs, while you 
lived there ? 

I came to the Dutcheſs the October before 
that Bill was brought in. 

Q. Was Vaneſs turned away before that? 

A. She was gone a Month or thereabouts be- 
fore thar. 
©. Dye remember the Month? 

A. To the beſt of my Remembrance, twas 
about the latter end of December, or the begin- 
ning of January. | f | 

O. Was there any Stir about the Dutch Foot- 
Soldiers haunting Vaneſs. | 

A. I never ſaw any, but have heard the Ser- 
vants ſay they did. 

©. Can you ſay what Time it was? Was it 
before or after the Bill? | 
A. Before I heard any Thing of the Bill ſhe 


was gone. 
Croſs-Examin'd. 


O. Where do you live now? 

A. With Sir Thomas Barnardiſton. 

©. What Station were you in, when you li- 
ved with the Dutcheſs ? RE. 

4. A Footman. | 

©. Do you know Hofier then ? 

A. No. | 

Q. Where did the Dutcheſs live, when you 
came firſt to her. 
4. Upon the Row 
and Mill- Bank. | 

©. How long did you live there ? | 

A. A Fortnight or thereabouts, not much 
more. 

©. Do you know where ſhe liv'd before? 

A. No. 
Q. Do you know Sir John Germaine? And, 


between the Horſe- Ferry 


on the Oath you have taken, did he ever come 


1 the Dutcheſs's Houſe while you liv'd with 
er 

A. T never ſaw him in the Houſe; I never 
ſaw any unhandſom thing by the Dutcheſs all the 
Time I 1ived with her. | 
: ©. Did you never ſee Sir John Germaine with 
her? | 
A. No, never; and I had the Privilege of 
the firſt Floor and the ſecond Floor, and help'd 
to rub the Rooms, and ſometimes I rubb'd the 
Lodging-Room. | 

Q. Had you the Privilege of going up ſtairs 
in the Morning ? | 

A. No, it was one Peacock that rubb'd the 
Room above ſtairs. 

Q. Did you know Yaneſs ? Was ſhe Servant to 

the Dutcheſs when you liv'd there ? 

A. Yes, ſhe was. 


Q. Can you be poſitive as to the Time of her 


going away? 

A. As near as I can tell, it was in the begin- 
ning of January, 1692. I came in the October 
before, and ſhe went away the January follow- 
ing. | 

©. Were you by, when ſhe was diſcharg'd ? 

A. No. 
©. Who paid her her Wages? 


ly to warm the Bed ? 


when ſhe came over: My 


A. I can't tell. | 

Q. Did you never ſee Vaneſs in the Dutcheſgs 
Chamber ? | 

A. Never. | | 

Q. Did you attend at the Dutcheſs's Chamber 
in the Morning ? 4 

A. Not conſtantly; we took it by turns. 

Q. Did you never attend in her Chamber 
when ſhe was a-bed ? | 

A. No. 1 8 

. Who was it of her Women that attended 
in her Chamber? 

A. Suſan — 
rington. | 

O. When did you ſee Suſan Barrington laſt > 

A. About five Years ago. = 

O. Did ſhe conſtantly attend in the Dutcheſs's 


Chamber ? | 
A. She and Mrs Knight carry'd Coals conſtant- 


Frances Knight, and Suſan Bar- 


. How old was you when you liv'd with the 


Dutcheſs ? 


A. About eighteen Years old. 
D. How old are you now? 
A. I think, abour Seven and twenty. 


Thomas Hawkſworth. 


Die Lune 4* Marti, 1699. 
John Peacock Sworn, Depoſeth as foloweth. 


ueſt. I'D you live with the Dutcheſs of 
ow D Norfolk, in 1691 ? a 

A. Tis ſix Years ſince I left her Service, laſt 
January, or thereabouts; I livd two Years and 
a half with her, or thereabouts ; I came in Au- 
guſt, and ſtay'd till January two Years following, 
or thereabouts. 

©. Did you live with the Datcheſs, when the 
firſt Trial, as they call it, came on in Parlia- 
ment ? | 

A. Yes, I liv'd with her before and after. 

©. Did you know Vaneſs? 

A. I knew one, whoſe Name was call'd Lena. 

. What was her Buſineſs ? 

A. Below ſtairs in the Kitchen; I never ſaw 
her in any other Room, but the outer Room 
next to the Street, and I was there all the while 
ſhe was there, and after ſhe was gone. 

G. Did you ever ſee her in the Dutcheſs's 
Bed-chamber? 

A. No; the Work ſhe was employ'd about 


was dirty Work ; I never ſaw her clean, but 


naſty, and could not eat the Victuals of her 
dreſſing. | | 

Q. Was you there before Yaneſs ? 

A. Yes, I was in the Houſe ſome time be- 
fore her Grace came over, to help the Uphol- 
der, and to carry Looking-glaſles and Stands. 

Q. When did ſhe come over? | 

A. She came to Mill bank, but I know not 

Lady Peterborow or- 
der'd me to do what I did. 

A. Was you Servant there to the Dutcheſs, 
before ſhe came over? 

A. I never faw my Lady Dutcheſs before ſhe 


came there, except ſome Years before, at Dray- 


ton, when he liv'd with her. 
Q: Who hired you à 
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I came there by the Lady Peterborow's Or- 
der, and had my Victuals at my Lord Peterbo- 
odo. | 

O. Who hired you ? 

I was not hired at all, 

O. How long did you live at DMil-bank L 

4. 1 liv'd about two Years and a quarter, or 
ſomewhat more. | 

What was your proper Buſineſs when you 
liv'd with the Dutcheſs. 

4. When the Dutcheſs went abroad, I went 
with the Coach ; and when ſhe Supp'd or Dind 
at home, I laid the Cloth, Forks and Spoons. 

Did you ever wait above ſtairs * 
J. Yes, I have waited above ſtairs. | 
Who Vaited upon the Dutcheſs in her 
Chamber? | 

A. Frances Knight. one Suſan, and one Suſanuah. 
| Upon your Oath, did you ever ſee this 
Woman, Helena, go into the Dutcheſs's Bed- 
chamber? 

A. 1 never once ſaw her there, all the Time I 
| ſtay'd there; I rubb'd the Bed-chamber with a 
long Rubbing-bruſh ; I never ſaw her there, 
nor above ſtairs. 

O. Do you know at what Time it was ſhe 
came to live with my Lady Dutcheſs ? | 

A. Yes ; ſhe came while I was there. | 

O. Did you live with the Dutcheſs, before 
ſhe came to Mill- bank? | 

A. 1 liv'd at no other Place with the Dutch- 
eſs, but at Mill. bank, and at Drayton. 

O. D'ye know how YVaxeſs left the Dutcheſs's 
Service? and Why? | 

A. Yes, upon Complaints of Diſorders, and 
her ill drefſing the Victuals. 

O. What Diſorders ? 

A. There were Men came to the Door to en- 
quire for her, twice, or more. 

Q. Did you ſee the Fellows? 

A. Yes, I ſaw the Fellows, they came to the 
Door in the dusk of the Evening, and I acquain- 
ted the Dutcheſs with it, and told her Grace, 
I did not think it ſafe for her Houſe, becauſe I 
had the Charge of Silver Spoons and Forks. 
©. What fort of Men were they? 


.A. One of them appear'd to be a Foot-Soldier, 


in a blue Coat. | 
Q. In what manner was ſhe put away, or left 
the Houle ? 4 | | 
A. Upon theſe Complaints, the Dutcheſs ſaid 
ſhe wou'd turn her away. | 
©. Did you hear the Dutcheſs ſay ſo ? 
A. Les. | 
Q. Was that before the Trial at the Lord's 
Houſe, or after ? : 
4. To the beſt of my Remembrance, it was 
before the Trial, the latter end of December, or 
the beginaing of January, but I can't be poſi- 
tive; I think *'twas the latter end of December. 
. Did ſhe go away before the Trial or not? 
A. I think, before the Trial, but I am not 
ſure: Yes, at the Time of the Trial, I remem- 
ber another Cook. | | 
©. Are you ſure of that? 
A. Ves, Jam ſure of it; 't was the Coach- 
man's Wife, one Goſling. 
2 D'ye know Hanſeur Or Nicola ? 
. No. 
Q. You lived at Mi-Bank two Years? D'you 
know no ſuch Man 2 | | 


and his Dutcheſs, 
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A. I never heard his Name before ; I had no 
Acquaintance with him, nor ever ſaw him about 


Houle. 


Croſs- Examined. 


2. Where do you live now? | 
A. Near Huntingdon; I board in a Houſe there. 
©. How long have you been out of Service? 
A. Ever ſince I left my Lady-Dutcheſs. | 
Q. How do you live then 2 
A. I board in a Houſe; I follow no Employ- 
ment, but live on my own, except to teach Chil- 
dren, two, three or four, out of Charity. 
a 2 When came you to the Dutcheſs's Service 
rlt ? 

A. I ſerved her about ten or twelve Years ago, 
but I cant remember the preciſe Time, *tis ſo 
long ſince. : 

©. How long did you live with her then? 

A. I lived wich her about half a year at Dray- 
ton in Northamptonſhire; 1- went about November, 
and ftay'd to Lady-Day following. 

Q. How long was it before you came to live 
with her the lait Time? 

A. IJ can't tell. | | 

O. You ſay you came to live with her about 
two Years and a quarter; What Lime was that? 

A. ] can't tell, bur that may be caſily found ; 
I liv d with her about fix Years ago, or there- 
abours. | | 

Q. How long did you leave the Dutcheſs, af- 
ter the Hearing came on, in this Noble Houſe ? 

A. T don't know ; it was about a Year and 
three quarters, or two Years, I can't be poſi- 
tive. | 

Q. Was it after the Trial began? 

A. Yes, I think the Trial began in January, 
and *twas a Year after it began. 

©. Can't you be poſitive what Time you came 
to live with the Dutcheſs ? 

A. I came about Auguſt to Mill-bank, but the 
Dutcheſs was not come then, but the October fol- 
lowing my Lady Dutcheſs came. 

O. Where did the Dutcheſs live then? 

A. I don't know, I was at the Lady Peterbo- 
row's; I help'd her Servants to carry Things, and 
to get Things ready, | 

O. Did you know where the Datcheſs liv'd 
then ? | 

A. No; ſome ſaid ſhe liv'd in Flanders, others 
in Holland, and ſome in Frauce. | 

Q. Was you never at Fox-hal/ while the Dutch- 
els liv'd there ? 

A. I was never there while the Dutcheſs liv'd 
there, if ſhe did live chere. 

Q. Was you never there where ſhe did live? 

A. When no body liv'd there, I have ſeen the 
Houſe where they ſaid ſhe did live. 

Q. How long ago is that? 

A. I know not how long ago, but 'twas in 
the Summer-time. | | 

O. How came you to take notice of that 
Houſe more than the reſt of the Houſes in Fox- 
hall? Who was it told you the Dutcheſs liv'd 
there? a 

A. IT think it was one tliat was 


— ——— 


Q.. You ſaid the Dutcheſs went ſometimes. 
by Water; did you go along with her at that 

Time ? N 

A. Les, I did, with ſome other Company. 


Q. Was 


Ladies. 
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O. Was you ever ſent to the Houſe, to fetch 


Goods from thence ? | 

J. No. 

Who went with you, when you went with 
the Dutcheſs there? 

4. One Mrs Boufflers, and two or three other 

. D'ye know Sir John Germaine? 

4. I never ſaw him, but in his Coach, as he 
was going along the Street; I never ſaw him in 
any Houſe, or any other Place, fitting or going, 
but in his Coach. 

O. Was you never at his Houſe? 


4. 1 never was at his Houle, nor at any Place 


where he lived. 

O. You ſay you were at the Dutcheſs's Cham- 
ber, to rub the Room ? 

A. Yes, I was. 

©. Did you not ſee Vuneſs there? 


A. No 
© Can you take it upon your Oath, that 


you never ſaw her there ? | 
A. No, I never ſaw her there, but I ſaw Su- 


fan Barrington there? 


O. What Service did Suſan Barrington do 


there? | 
A. She help'd to dreſs and undreſs her Grace, 


and to mend Linnen, as I think ? 

. When ſaw you her laſt? 

J was about the gth, 1oth, or 11th of 
Argnſt laſt, at the George-lan, in Huntingdon. 
2 D'you know where ſhe lived then? 

She was at Huntingdon then, and came with 
the Lady-Dutchels to take a Stage-Coach tor Lon- 
don; ſhe was at the George- Inn, in Huntingdon, I 
think, about Auguſt laſt. 

D. You ſay you liv'd at the Dutcheſs's Houſe 
at Mill bank, before the Dutcheſs came thither; 
Did Vaneſs come with her, or was ſhe hired af- 


ter ? | 
I think ſhe came with the Dutcheſs. 


Q. D'ye know hence the Dutcheſs came, 


when ſhe came there ? 
A. As I have heard, ſhe came from Fox hal : 


When my Lady Curtcheſs went thither by Water 


the Summer after, I was told, that my Lady 
liv'd at ſuch a Houſe in Fox-hal. | 
© Didn't you know that my Lady Dutcheſs 
lived at Fex-hall. | 
A. I never knew my Lady Dutcheſs till ſhe 
livd at Mill-bank 
D. What Account had you, at the Dutcheſs's 
Houſe, where ſhe was then? 
A People ſaid ſhe was in Flanders. 
. D'you know when FVaneſs came to live with 
the Dutcheſs ? 
A. I believe ſhe came to live with the Dutch- 
eſs at Mill-bank. 
Q. Dye know when ſhe was diſcharg'd out 
of her Service ? | 
A. I think t was the latter end of December, or 
the beginning of January; I think fo, but J 
don't ſpeak poſitively. | 
©. Was you by, when her Wages were paid? 
A. No. | 
©. Have you ever ſeen her ſince ? 
— No, I never ſaw her, from that Hour to 
enis. 
Q. Where have you liv'd ſince you left the 
Lady Dutcheſs's Service? and how ? Have you 
any Eſtate ? 


ber? 


A. I have a ſmall Matter to live on; I live 


near Huntingdon, I was born near there, *tis my 


native Place, 1 have liv'd there about four or five 


Years, or within ſeven Miles of that Place, or 


thereabouts. | | | 
O. Did Yaneſs dreſs the Dutcheſs's Dinner 


when ſhe liv'd there? for it ſeems ſhe was nor 
good enough to ferve you. 

A. Yes, ſhe did dreſs the Dutcheſs's Dinner, 
but I did not care to eat Victuals of her dreſ. 
ſing. 
2 When did you firſt complain to the Dut- 
cheſs, that Men tollow'd Yaxeſs? or that you 


apprehended Danger by her being there ? 


A. I can't tell. | 
OD. Was ſhe diſcharg'd immediately after 


that? | 
A. I think ſhe was diſcharg'd immediately 


after that ? | 
Lou ſay, there were ſome other Ladies 


that went with the Dutcheſs to Fox-hail; Can 


you name them ? 


A. Mrs Marſhal, and ſome others; but I can't 


be poſitive. 
Q. Did you know Mrs Briane ? 


A. No, I never heard her Name before. 


Q. Did the Dutcheſs eat always at Peterborou- 
hinſe, or Mill-bank-houſe, as you call it? | 

A. Sometimes ſhe eat abroad, and ſometimes 
at home. | 

Q. Who dreſs'd her Victuals when ſhe cat at 
home. | = 

A. Lena. 

Q. What d'ye mean by Mid bank-houſe ? 

A. Peterborow-houſe. | | 

Q. Who did you hear ſay the Dutcheſs liv'd 
at that Houſe at Fox-ha/? 
A. The Dutcheſs was going by Water, and 
told the Ladies then, that that was the Houſe 


ſhe had liv'd at, at Fix-hball/; and walking in the 


Garden of the ſaid Houſe, told 'em fo. 
JONAS PEACOCE, 
Die Lune 4*. Martii, 1699. 


Frances Knight Sworn, Depoſeth as followeth. 


Queſt. H OW long have you livd in the 
Dutcheſs of Norfolk's Family? 

Anſw. Twenty ſeven Years, or upwards. 

Q. With whom did you live all that Time? 

4 With the Lady Dutcheſs's Father, the La- 
dy Peterborow, and the Dutcheſs. 

Q. Did you live with the Dutcheſs when ſhe 
livd at Mill bank? | 
A. Yes, I livd with her at her firſt coming 
then. _ | 

Q. Have you been with her ever ſince ? 

A. I. | 

Q. Did you know Yaueſs in the Dutcheſs's 
Family at Mil-bank, and what Employ had fhe 
there ? r | 

A Yes, I know her very well : She was in 
the Kitchen. 


Q Did you uſe to be in the Dutcheſs's Eed- 


chamber, and about her Perſon ? 
A. Yes, I was the firſt in the Morning there, 

and the laſt at Night, conſtantly. 
2. Did you know Elianor Vaneſs there? and 
did ſhe uſe to come into the Dutcheſs's Cham- 


A. She 
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She never came there. : | 

7 8 aſed ſhe to employ her ſelf? 

| the Kitchen. | 

7 wh ſhe well enough in Cloaths, cleanly 
enough, and fit to come into the Dutcheſs's 
Chamber. | : 

A No, ſhe was not. 33 * 

O. What Time went ſhe away? And upon 
what Account? | . 3 

A. My Lady put her away becauſe Soldiers 
came and ask d for her, and ſent for her to Ale- 
houſes about Ten a- Clock at Night. I went 
up one Morning, and complain'd of her to my 
Lady Dutcheſs, and told her that Soldiers haunt- 
ed her, ask d for her, and ſent for her to Ale- 
houſes at Jen a- Clock at Night: And my Lady 
Putcheſs ſaid, She would not keep a Servant 
that kept ill Hours. 

O. Was this before the Trial? _ 

A. Yes, my Lady put her away, upon my 
ſpeaking this. 

. Do you know why ſhe was put away? 

A. Yes, for having Soldiers haunt her Compa- 
ny. 
"a. Conſider well what you ſay ? | 
A. Yes, my Lords; I ſpeak what my Conſci- 
ence tells me : Here I am before the Lords, I 
muſt ſpeak Truth. | 

O. How far can you recolle& your ſelf, if it 


was before the Trial, or not, that ſhe was put 


away? 

A. It was before the Trial. 

©. How long ? 

A. I can't remember; I think it was about a 
Quarter of a Year, I can't tell exactly, but it 
was near upon. | 

O. How near was you to the Dutcheſs? What 
was your Employment ? | 

A. I help'd to get her to Bed, as her Cham- 
ber-maid. 25 

O. Did Elianor Vaneſs never undreſs her? 

No, never in this World. 

Did you never know her come into the 
Dutcheſs's Chamber? | 

A. Never, never. Oh, fie! Never indeed. 

DQ. Dye know Nicholas Hanſeur ? : 

A. 1 dont know him: There were many 


ask'd for Mr Keemer, but I did not know them, 


for he has many Acquaintance. . 
Q. Did you know Thomas Hawkſworth, your 
Fellow-ſervant ? | 


A. Yes, he came when my Lady came to Mill. 


bank, Mr Peacock came before, they were both 
Servants together. WE 


Frances Knight Croſs-Examined. 


Q. You ſay you lived Twenty-ſeven Years 
and upwards with the Dutcheſs and her Mother ? 
Do you live with the Dutcheſs ſtill ? 

A Fes © | 

Q. How long is it ſince you liv'd with her 
Mother ? 

A. After the Dutcheſs was marry'd, I came 
to live with her and my Lord Duke. 8 

Q. Have you been in her Service ever ſince? 

A. Yes. 2A | | 

Q. After the Duke parted with my Lady 
Dutcheſs, Where did ſhe go to live? 

A She liv'd at Mill bank, and no where elſe, 
that I know of. 
Q. Came you to live with her ſoon after 
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her Marriage? and have you lived with het e- 
ver ſince ? and did ſhe ever live at Fox-hal? 

A. I never lived with her at Fox-hal. | 

2 Then you have not lived with her ever 
ſince ? > 

A. I have lived with her ever ſince, I have 
taken my Oath, and as near as I can tell you. 

.: Where did the Dutcheſs live before ſhe 
came to Mill bank ? 

A. She liv'd at Fox-hal. 

© Did not you live with her there ? 

A. No, I broke my Leg, and was brought 
to her Mother's, and ſtay d there a Twelve- 


month; Mr Peters was my Surgeon, he can tell 


it. I came here to ſpeak the Truth. 

Q. Don't be angry? 

A. No. ; 

©. Did you continue with the Dutcheſs till 
you broke your Leg? A 

A. Yes; and when I broke my Leg, I wen 
home to her Mother's. 

©. When left you the Dutcheſs after ſhe 
parted with my Lord Duke ? 

A. I left her at Milbank, | 

©. Do you know the Queſtion that's ask'd ? 
When did you leave the Dutcheſs after ſhe parted 
with the Duke ? | 

A. I know no ſuch Queſtion as you ask. I 
ſpeak the Truth, as well as I can. 

Q. Where did my Lady Dutcheſs go, when you 
left her? | 

A. I went away lame, and cou'd do her no 
Service. | s 

Where did you come to my Lady Dutcheſs 
again, when you were well. 5 

A At Mill bank. | 

Q. Was you ever with her at Fox hall ? 

A. I was not there, becauſe I was lame. 

Was you ever at Fox hall? 
AI told, you I broke my Leg. 
. Was you ever at Fox-ha/, or not? 

A. I tell you, I was lame. | 

©. Was you ever at Fox-hall at any Time? 

A. I tell you I was lame; I give you Anſwer 
to your Queſtion. I tell theſe noble Lords, that 
every Word | ſpeak is Truth. | 

©. Bur you are ſwore to ſpeak the Whole 
T ruth. 
þ AI ſpeak the Truth. Why ſhould you do 
o? ä 

Q. Was you ever with the Dutcheſs at Fox- 
hall? | | 

A. I was not able to be there with her. 

Q. Was you there with her, or not? 

A. I was not able to go thither. 

Q. Was you never there? 

A. I was not able to go thither. 

2 Was you never there or not with the 
Dutcheſs? | | 

A. No, I never was at Fox hal in my life, but 
at Mil-bank and Whitehall J have. Memorandum 
in this Interlineation was alter d, upon reading 


over her Examination, les, I have been there, bus 


T did not ſlay there. | 
Q. Was you ever there with the Dutcheſs, or 


nor ? 
A. I was not there: I tell you I was not 
there, I was lame. | 
2 Was you never there wich the Dutcheſs 
at any Time? 
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A. No, I tell you I was lame: I was never 
there with the Dutcheſs. | 
Q. Where was the Dutcheſs before ſhe came 
to Mill-bank 2 | N 
A. That I can't tell. 
1 O. Where was ſhe when you broke your 
= 
A. I left her at Mill bank, with her Mother. 
O. Where did you find her, when you came 
again? 1 | 
A. 1 found her at her Mother's. 
Can't you tell where ſhe was in the mean 
time? | 
A. No. —_ 
O. Was you never told by any of the Family 
where ſhe was at that Time ? | 
A. No. 
Q. Did FYaneſs come to the Dutcheſs when ſhe 
liv'd at Mil) bank ? 
A. Yes 
Q. How long did ſhe live with her after? 
Al can't tell; but a ſhort time. 
A Do you know Suſauna Barrington? 
A Yes. 8 
©. When did you ſee her laſt ? 
A. About three Weeks ago. 
©. Is ſhe not in the Dutcheſs's Service ſtill? 
A. Tl tell you the Truth; She receiv'd a Let- 
ter from Flanders, acquainting her that her Mo- 
ther was dead. She was very much afflicted with 
it: And when the Dutcheſs came in, I told 
her Grace that Suſan had receiv'd a Letter that 
her Mother was dead, and I did deſire my Lady to 
give her leave to go to Holland, and ſhe's there. 
. Did you ſee the Letter? | 
A. I ſaw it. | | 
Q. Was it from her Mother, or from her Siſ- 
=_ 
A. Yes, twas from her Siſter, that her Mo- 
ther was dead. 1] | 
O Was Syſanua Barrington in the Dutcheſs's 
Service when this Bill was depending? 
A. No. 


Q. How long is it ſince you received that 


Letter? 
A. Tis about three Weeks ago. 

©. How long 1s it ſince you went? 

A. A Fortnight to Day. 

©. Did you ſee her any Time theſe three 
Weeks. | | 

A No, No. 

O. Did you not live with her in the Houſe, 
and did you not ſee her? | 

A. She has been gone about a Week. 

O. D'you know Mrs Judith? 

A. No. 

Q. Dye know Mrs Briane? 

A. I have heard of her Name, but am not ac- 
quainted with her. | 

Q. Had you any Diſcourſe with Vaneſt, when 
ſhe came to Mil-bank to live with the Dutcheſs ? 

A. No, I never lik'd her Diſcourſe. 
Q. Did you ever hear the Dutcheſs ſay that 
ſhe livd at Fox-Hall ? 

A. No. | 

©. Do you know Sir John Germaine? 

A. I know him by ſight. 

Q. Did you never ſee him at the Dutcheſs's? 
A. No. | 

Q. Did you ever ſee him at Milbank, or at 


her Houſe here? 


A. No, my Lords, never. | 

Q Did Yaneſs come along with the Dutche(, 
when ſhe came to Mill ban? or was ſhe hired 
after her return? | 

A. She came after her return to Mill Bank. 

O. What Time went ſhe away ? | 

A. I can't tell the Day; that's a hard Queſtion; 
She went away, on my ſpeaking to the Dutcheſs. 
that ſhe was haunted with bad Company, : 

©. Did not ſhe dreſs the Dinner, when the 
Dutchefs dined at home? 

A. Yes, but ſhe never dined at home bur ye. 
ry ſeldom. | | 
Q. Can't you tell when Pareſs went away? 

A 

Q. Did you know Nicholas Hoſier? 

A. No, I know no ſuch Man. There were 
many People came to Mr Keemer, Lords Ser— 
g and others, I don't know ſuch Peo— 
ple. | 

Q. You have heard t' at the Dutcheſs liv'd at 
Fox-Hall 2 — 

A. Yes. | 

Q. At what Time did ſhe live there? 

A. I can't tell you; I was ſick in Bed. 
©. You may recolle& about what Time was 
It 


A. I was lame in March, this Month: I can't 


tell what Year. 
©. D'you know what Houſe ſhe liv'd in? 
A. Tes; twas one Sir Thomas Groſvener's, at 
Mill-bank. 
. 2 I ask you what Houſe ſhe liv'd at, at Fx- 
all * : | 
A. I know not. 
Q. How came you to know the Dutcheſs liv'd 
at Fox-hall ? . | 
A. You ask what I can't tell you. 
Q. You daren't tell. 
A. Yes, I'll tell the Truth, before all the 
Houſe of Lords. | 
O. You ſaid ſhe liv'd at Fox Hall? 
A. No, I never ſaid it. By 
O. Whence came the Dutcheſs, when ſhe 
came to Mili-bank ? 
A. She came from the Place ſhe did ; I did 
not ask her the Queſtion I durſt not be ſo bold. 
©. Can't you tell when ſhe came to Mill bank? 
nor from what Place ſhe came? | 
A. I can't tell the Day when ſhe came. I don't 
ask from what Place People come. | 
: O. When did you know Sir John Germaine 
rlt 2 
A. I ſaw him firſt with my Lord Duke there; 
at his Houſe in the Square. | 
O. Did you never know him keep Company 
with the Dutcheſs ? 
A. No, but only with the Duke of Norfok 
there; I ſpeak in the Preſence of God. 
Sign d, 
FRANCES KNIGHT. 


Die Lune 4% Martii, 1699. 
William White Sworn, Depoſeth as followeth. 


Queſt. D ID you live with the Dutcheſs of 
| Norfolk, for ſome Years paſt ? 

Auf. 1 liv'd with her ſince the firſt Week of the 

firſt Trial, about ſix, or ſeven, or eight Years ag0- 


O. What 
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Key? 


1699. 
H. What Care was there taken about the 
Dutcheſs's Door in the Park? 4 
A. I generally went out the firſt in the Morn- 
ing; the Door had two Bolts, a Croſs-Barr, and 
an Iron Chain ; beſides, theſe I unbolted every 


| Morning, and unbarr'd, when I went out early. 


O. Did you ever hear or underſtand that Hofier 
had a Key to that Door ? ; | 

A. 1 never knew any thing of it, nor know 
not of what Uſe it could have been; for he could 
not come in, till the Door was unbolted. 

O. Say poſitively, whether ever you have 
heard, that this Man had a Key to that Door? 


A I never heard of it. ; 
O. Did you never fee him come in at that 


Door? 
| MYes- | 


How? Upon what Occaſion ? 7 
A. I happen'd to be going out my ſelf, and to 


open the Door for him. His Buſineſs, I was told 


by my Lady Dutcheſs's Maid, was, That ſhe 
had lent Money to a Man in Holland, and 'ſhe 
wrote a Letter to be carry'd by this Man to her 
Siſter, to get this Money ; and ſhe ſent ano- 
ther Letter by one Bull, to carry to Holland, to 
get the Money, as ſhe told me. | 
Did you let him him in? 1. 
A. I unbolted the Door, and let him in. 
©. Did you find that this Man uſed to come 


freely to the Houſe, at that Door, by any Key? 


A. No, I never knew it. 
Who did he come to? 

A. To Suſan Barrington. 1 

O. Did you ever ſee him above Stairs with her? 

A. No; he might come in, and I not ſee it. 

O. Did the Dutcheſs or Servants ſay any thin 
that he had leave to come in? | 

A. I never examin'd that, becauſe any body 


that had Buſineſs had leave to come in, as 


Tradeſmen, and others. | 
Q. Did they tell you in the Houſe that Hofer 


was at liberty to come into the Houſe with a 


A. No, never. | 
©. Had you ever any Diſcourſe with Hoffer? 


A. I was one Day coming from Change, and 
met Mr L'Eſtrange, and this Hofer. L'Eſftrange 
told me that he was ill of the Gripes. I told 
him, that the beſt Thing for it was burnt Claret; 
and he and I and Hofer went to a Tavern in 
Smithfield : And while we were together, Hofier 
reflected upon his Maſter, ſaying, his Maſter 
had uſed him ill, and deſerv'd to be ill uſed. 
Mr L'Eſtrange heard theſe and ſome more Words; 
Mr L'Eſtrange told me that he ſpoke to that pur- 
poſe, he was reſolved to be reveng'd of his Ma- 
ſter. e 

Q. What did he ſay of his Maſter ? | 

A. He ſaid his Maſter had uſed him very ill; 
he had many threatning Words; he ſaid his Ma- 
ſter was an ill Man, and deſerv'd to be ill uſed, 
and the Time would come when he ſhould re- 
pent it. 

O. When did he ſay theſe Words? 

A. Twas about Michaelmas two Years ago, or 
a Year ago, I can't tell which, 


Croſs- Examined. 


2. You ſay you livd with the Dutcheſs the 
firit Week of the firſt Trial; Was Yaneſs there 
at that Time? | | | 


Vorl V. 
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A. She was gone before I came. 

©. How long ? 

A. I can't tell; I never ſaw her there, to the 
beſt of my Remembrance, but have heard there 
was ſuch a one in the Family. | 

Q. Did you know Hoſier? 

A. I fee him come in at the Back-door. 

. Whoſe Servant was he then? 

A. The firſt Time I did not know ; but a lit- 
tle after, I was told he was Sir John Germaine's, 

. What Occaſion had he to come to the 
Dutcheſs's Houſe ? | 
A. I know not, but about the Buſineſs of the 
Letter. | | 

Q. How often did you ſee him there? 

A. Twoor three Times, or more. 

©. With whom? 

A. With Suſan Barrington. - ct 
Q. What was his Buſineſs with her? 

A. About the Money, as ſhe told me. He 
went along with that Woman; ſhe ſent a Letter 
by him; and ſhe ſent Letters by ſome other 
Dutchmen, into Holland, about the Money. 

Q. Did he ask for any other Servant? 

A. Not that I know of. 

Q. Did you ſee him above Stairs with her? 

A. I never ſaw them in any Apartment but 
that Place below, where the Lumber is, near the 
Park-door. | 

Q. D'you know Suſannah Barrington? 

A. I know her very well. 

Q. D'you know where ſhe is know? 

A. Her Mother died about the roth of Janua- 
ry, and then I ſaw her all in Tears, and ſhe went 
away after this Account of her Mother's Death. 

Q. When did you ſee her laſt * | 

A. I have not ſeen her this Fortnight or 
Month, that I know of, that I could diſtin- 
guiſh her from another Woman, except ſhe had 
a Mask on. | 
Q. How long before this Trial ſaw you her? 

A. About a Fortnight. She gave me an Ac- 
count that her Mother died the roth of Janua- 
75, in Holland? 

Q. When did ſhe go away? | 

A. I did not take notice of the Time ſhe went 
away? 

Q. Did you know Hofier at any other Place 
but at the Lady Dutcheſs's? 

A. Never, but as I have ſeen him in the Park, 
and with Mr L'Eſtrange. 

Q. Was you never with him at Sir John Ger- 
maine's ? 

A. Never. 2 | 

O. D'you know Sir John Germaine? 

A. After I had lived with the Dutcheſs ſome 
Time, I was told by ſome in the Street, that that 
was his Coach, and his Livery, and that he was 
the Man that there was ſo much Noiſe abour. 

©. Did you never ſee him in the Dutcheſs's 
Houſe ? | N 

A. I never ſaw him in no Part of my Lady 
Dutcheſs's Houſe, nor in no Apartment, and I 
am the only Man that goes up and down Stairs. 

Q. Did you never ſee him in the Dutcheſs's 
Company at any other Place? 

A. N 


| No. | | 

Q. Did you conſtantly lie at the Dyutchels's 
Houle ? | 

A. When the Dutcheſs was laſt at Drayton, 1 


lay at Richmond, two or three Nights. 
LF 3 Q. Did 
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DO. Did you lie conſtantly there, when the 
Dutcheſs was there? 

A 1 was ſick near a Month, and all that Time 
I lay at my Wife's ; but moſt commonly lay at 
the Dutcheſs's, ſince ſhe is come to Dauke-ſtreet to 
live. 4 
©. You ſay, You uſed to open the Door in the 
Park firſt in a Morning; What Time did you 
uſe to open it at? 


A. Ar Six, Seven, or Eight a-Clock in a Mor- 


ning ; there was no certain Hour, bur I general- 


ly open'd that Door. 


Did you ever know Hauſeur come in at any 


other Door bur that? 

A. Yes ; one wet Day he came in at the Street- 
door, before the Porter and all the Servants, and 
ask'd for the ſame Woman. | 

©. Did he never ask for any other Body? 

A. I never heard him ask for any but Suſan 
Barrington, for ſhe was his Country-woman. 


O. It Nicholas got in at the Park-door, could 


not he get up Stairs ? 

A. If he could get in at that Door he talks of, 
he could not get into the Dutcheſs's Apartment; 
for there was a Room betwixc that, where the 
Plate and Jewels lay, that no Key could open : 
That it he could get up two pair of Stairs, he 
could not get in there. 8 

O. If he had a Key, and got in at any Door, 
cou dn't Suſan Barrington, when he came in, with- 
out any difficulty, lead him round the Houſe? 

A. I can't ſay but ſhe might, but I never ſaw 
him, but below Stairs with that Woman, and 
then he went away without going up Stairs. 

©. Did you never ſee him bring any Thing to 
the Houſe 2. | T | 
„ "No: | | 


Q. You nam'd one LEftrange, that you ſaw 


with him at the Tavern, What is he? 

A. He was my old Fellow-Servant at the late 
Duke of Norfolk's. | 

O. What Diſcourſe had you with him then? 

A. He complain'd to me of his being ill, and I 
gave him the beſt of my Advice. | 

O. What Time was it that Nicholas had thoſe 
threatning Words againſt his Maſter ? 

A. About Ten, Eleven, or Twelve a-Clock at 
Noon. | | 55 

O. How long ago is it? 

A. I can't tell if it be a Year, or two Year; 
"was a little after Michaelmas, but whether it be 
one Year, or two Year, I can't tell. 

O. Cou'dn't Mr L Eftrange tell? 

A. 1 ask'd Mr L' Eſtrange, and he cou'd not tell. 

O. Whoſe Servant was Nicholas then? | 

A. He was no body's Servant then. He rail'd 
againſt his Maſter at that Time for turning him 
away. 

2 Did you not know who was his Maſter a 
Year or two ago ? . 

A. He told me, he was out of Place. 

O. Did you not know him to be Sir John Ger- 
maine s Servant, when he came to the Dutcheſs's ? 
A. I did not know it when I firſt ſaw him and 
Suſan together; but ſome Time before he went 
away, I heard he was his Servant. 


©. But you ſay, you did not know Sir John 


Germaine about TWO Years ago? 
A. I did not know him ſo, as to 


WILLIAM WHITE. 


ſpeak to him. 


Die Lune 4®. Martij, 1699. 


Matthew Mac-Donnell ſworr, Depoſeth 
a followeth. 


eſt. O W long have you liv'd with the 
_ H Dutcheſs of Norfolk? | y 

Anſw. Four Years at Lady-day next. 

Q. In what manner was the Door going out 
to the Park kept? Had any body a Key to it that 
was not of the Family? Did it uſe to be left 
open ? he | 

A. Twas not to be left open; twas very un- 
_ - be left open : Beſides, it was bolted and 
lock'd. 

O. Was there particular Care taken of that 
Door ? TS | 

A. Yes; I my ſelf bolted it very often at Night. 

©. Did you often unbolt it in a Morning? 

A. Yes. ; | : | 

Q. Whether or not, the Time that you lived 
there, did you know any body,that was not of the 
Family, come with a Key to open that Door ? 

A. Never. 

Q. Did you know Hauſeur, or Nicholas? Had 


he a Key to that Door? 


A. I never knew it. . | 
Qi. Did you ever ſee him come in at that Door? 
4A I open that Door for him once or twice, 
when he rung. | | 
Q. When was that ? 
A. In an Evening. 
Q. What did he come about? 
I do not know ; but he ask d for Suſan, my 
Lady Dutcheſs's Servan-. | 
Did you ever ſee him go up Stairs? 
A. I never did hear he went up in my Life. 
l 2 3 he ask'd for Suſan, did he go up 
then; 
A. No; I call'd her to him, and I never ſaw 
him go up Stairs. | 
Q. Did you ſtay with him all the while Suſan 
was with him ? 
A. No, I had no Buſineſs; I went my way. 
. Was Nicholas, when he rung, in the Park, or 
at the inner Door ? 
A. In the Park. 
Croſs-examin*d. 
O. Did you know whoſe Servant Nicholas was? 
A. I did not know, nor I ask'd no Queſtions. 
Q. How often have you ſeen him at the Dut- 
cheſs s? | | 
A. Three times. | 
O. Did he always ask for Suſannah Barrington“ 
A. One time he ask'd for Mr Keemer. 
©. Who was Mr Keemer ? | 
A. He was the Dutcheſs's Servant. 
©. Did you uſe to ſtay with him? or, Did you 
leave him ? | | 
A. No, to tell you the plain Truth, I thought 
” came to court Suſan, and did not ſtay with 
8 
Q. Did you ever ſee him up Stairs, in Suſans 
Room ? | | 
A. I never ſaw him there. 
. What Employment have you, under the 


Dutcheſs ? 


A. I am her Foot-man. 
. When did you ſee Suſan laſt ? | 
| A On 


1599. 
4. On Tueſday Seven- night, in the Morning. 
O. Not ſince? | 
A. No. | | 
O. Where did you ſee her then? 

A. At the Dutcheſs's Houſe. 
What became of her after that? 


2 She ſaid, her Mother died lately in Holland, 


and ſhe was going there. N 
DO. When did you hear her ſay ſo ? 

A. I heard her ſay fo ſeveral times before ſhe 
went away; a Month, or a Quarter of a Year, 
before ſhe talk'd of going to Holand. 

O. Upon your Oath, Don't you know that 
ſhe is at the Dutcheſs's ? | 

A. I know not of her being there. 

Q. Can you take it upon your Oath when ſhe 
was firſt wanting ? | 

A. I ſaw her on Tueſday Seven-night laſt, in the 
Morning. WI 7 

O. How came you to know ſhe was gone, if 
you don't know the Time when ſhe went ? | 

A. I did not know ſhe was gone, till I went 
home from the Houſe here. 

O. Who told you ſhe was gone? 

A. The Servants. 

She was there when you came hither * 

A. On Tueſday Morning I did ſee her. 

O. Has the Dutcheſs another in her Station? 

A There is one Mrs Cambell, that dreſſes my 
Lady Dutcheſs, but ſhe does not live there. 

O. Did ſhe uſe, in Suſan's Time, to come and 
dreſs the Dutcheſs ? | 

A. Yes, ſhe uſed to come ſometimes- 

O. Has the Dutcheſs taken any body to do 
Suſan's Work ? . 

A. I know not of any. | 

Sign'd, 
MATTHEW + MAC-DONNEL 


OI 3s 


Die Lunæ 4". Martii, 1699. 


My Robert Welburne Sreorn, Depoſeth 
a followeth. | 


Quel. wW HAT Account can you give of 
Mr L'Eſtrange's having Notice to 

be a Witneſs ? 
Auſw. I was told by the Dutcheſs, That L'E- 
ſtrange had been with her, and gave her an Ac- 


count of ſome Particulars between White, and 


him, and Nicholas; That, having the Griping in 
the Guts, they went into a Tavern together ; 
That he heard White and Nicholas talk together 
very loud, but he told me he had the Gripes, 
and could not ſo well mind what he ſaid, but he 
heard him uſe hard Words againſt his Maſter, but 
he could not remember that he ſaid he would be 
reveng'd upon his Maſter; but he would recolle& 
himſelf, and, if he could remember, he would ſay 
what he could : He told me, he had been bred 
in the Norfolk Family. | 

Q. Did you ask Mr L'Eftrange about this Mat- 
ter? 8 | 

A. Yes; Mr L'Eſtrange told me, He remem- 
ber'd they were together, and heard 1Vicholas 
ſpeak very hard, ill Words againſt his Maſter, but 
he could not be poſitive what they were; but 
what he could remember he would ſpeak, if that 
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would do the Dutcheſs any Service. He deſi r' 
my Lady Dutcheſs would give him Notice the 
Night before, and he would appear. 

Q. When was this ? | | 

A. "Twas Tueſday or Wedneſday ; I think *twas 


MWedneſday. 
. Did the Lady Durcheſs tell you whaec 


Croſs- examined. 


Mr L'Eſtrange ſaid ? | 

A. Yes; that gave me the Occaſion to ſpeak 
of it. He faid, he heard Nicholas ſay hard, ill 
Words againſt his Maſter, but not, that he heard 
him * he would ſtudy to be reveng d. Per- 


haps, ſays he, there might be ſome other Words. 


That he was in the Kitchen, and would endea- 


vour to recolle& who was there beſides; and if 


he had two or three Days Time, he would en- 
quire. | E | 
2 Did you let him know you was concern'd 
for the Dutcheſs? | 

A. Yes; and he told me he would tell me what 
he could ſay in this Matter; and he ſhould be 
ready to appear at any Time, if that would be 
for the Dutcheſs's Advantage. | 5 

Q. Did he tell you he was going abroad, into 
Holland? | 1 | 

A. Not one Word. 

©. Did you intimate to him, when the Duteli- 
eſs was to make her Defence ? 

A. I think I did, but I can't be poſitive ; but 
he took no notice to me, that he would not be 


there. 


Q. D'you know Mr La Fountaine ? 

A. Yes, I know one La Fountaine. 

Q. Is he in the Dutcheſs's Service? 

A. I believe not. | 

O. D'you know whether he is at Drayton ? 
A. I have ſeen him at Drayton. 


©. Did he live with Sir John Germaine, that you 


Q. When ſaw you Suſan Barringthn ? | 

A. I can't be poſitive ; but I think, not this 
Month or fix Weeks. | | 

Q. Han't you ſeen her ſince this Bill was 
brought in; | | 

A. Poſitively, I have not. 


ROBERT WELBOURN 


know of ? _ 
A. Never, that I know of. 


— 


nne of as. D 


Die Lune 4“. Martii, 1699. 
Elianor Monfort Sworn, Depoſeth as followeth, 


Queſt. "2 LL the Lords if you know Nicholas 
| Hofier, and on u hat Account you 
came to know him. 


" Auf: This Nicholas lodg'd two ot three Times 


at my Houſe. My Husband was a Dutchman, and 
and he was a Dutchman; they were like Brothers, 
they lov'd one another. | 
O. What know you of this Man, this Nicholas ? 
A. My Husband told me, that this Man Ni- 
cholas, I did not know no other Name he had; my 
Husband told me, that he had a deſign to rob 
his Maſter, and that he knew where his Gold 
and his Jewels lay, and had made falſe Keys, and 
would watch his Opportunity, when his Maſter 
was at Play, or out of Town; and lett the Keys 

at her Houſo. ; 
©. Your 
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©. Your Husband told you fo ? 

A. Yes, my Husband bid me ſend for this 
Man ; theſe were his laſt dying Words: 

O. Your Husband had a fad Misfortune. 
When was't your Husband told you ſo ? | 

A. When he was in Priſon. 

O. How long ago is that ? 


A. About eight or nine Years ago, laſt Chriſt- 


mas. I would not have your Lordſhips think 
my Husband was ſo bad-a Man; he was onl 


Condemn'd and Executed for changing Ten 


Pounds of his own Money. | 
O. What were your Husband's laſt dying 


Words? 


He deſired me to ſend for this Fellow, 


and deliver thoſe Things he left at my Houſe: 
I ſent for him, he came; and had ſome Keys in 
a Drawer, that my Husband told me he had 


left there. He took two or three Keys, and put 


them in his Pocket, and look'd mightily out of 
Countenance. 

Q. What did your Husband ſay to you? 

A. He bid me give Nicholat the Keys, and bid 
him have a Care and keep good Company. 

O. When was that ? 

A. A Week or a Fortnight before my Hus- 


band was executed. 


. Did you acquaint Nicholas with what your 


Husband ſaid of him? | 
A. No, an't pleaſe your Honours ; I only told 
him, my Husband charg'd me to give him thoſe 
Keys ; but being in Troubl-, and having a great 
many Enemies, I talk'd no further with him. 

O. What did Nicholas ſay to you? 

A. He look'd out of Countenance, and told 
me he would come and ſee me another Time, 
but he never did; ſo that I did not ſee him a- 

ain till I ſaw him in the Meuſe, and then he 
told me that he would come to ſee me; but he 
never did, but always ſhun'd me. | 
How long have you known Nicholas? 

A. Theſe eight or nine Years. I knew him 
when he was Footman to Sir John Germaine, and 
I knew him when he was his Gentleman. I 
knew him when he went, and I knew him when 
he came. He is like a Sea-Rat, he comes and 
goes when he pleaſes: I hope in Gop Almighty 
it will be conſider'd by this Houſe, that ſuch a 
Fellow's Witneſs ſhould not be taken in ſuch a 


great Concern. 
| Signum, 


ELEANOR + MO NFO RT. 


Then the Dutcheſs's Councel pray d that Mac- 
Donnel may be Examin'd, as to the withdrawing 
Witneſſes, and that it be taken in Writing: 
Which was Agreed to, and he Examin'd. 
Then the Dutcheſs's Councel proceeded to 
Examine other Witnefles, and their Evidence 
taken in Short- hand. Y 

Then Mrs Pitts being call'd for, and not ap- 
pearing, Wiliam Godfrey being Sworn, ſaid to 
this effect: 


Went to ſerve Mrs Pitts, on Friday Morning : 
1 When I came to her Houſe there was no 
body. A Woman with a Pitcher of Water went 
in: I ask'd her for Mrs Pitts; ſhe ſaid, She was 
not at home. I ſhew'd her the Order, and left 
a Copy of it upon the Table. She was loth to 


receive it ; ſhe ſaid, the Lady would be within 
quickly. The Woman's Name was Olivet. The 
laſt Night I went again, and a Woman came out 
and ſaid, Mrs Pitts was not at home. Then ſhe 
ſpake in French to me: I did not underſtand her. 


I left a Note for her to attend this Day. 


Then the Dutcheſs's Councel pray'd, that ſome 
Agreements between the Duke and Dutcheſs, in 
1694, may be read out of the Deeds executed for 
that purpoſe: Which was agreed to, and read 


accordingly. 


Die Martis 5? Marti, 1599. | 
Francis Negus Sworn, Depofeth as followeth, 


Oueſt. 1 Deſire Mr Negiis may be ask d, Whether 
the Dutcheſs of Nozfolk did not ſend 
ſome Meſlage by him? The Words I don't con- 
fine him to; bur, Whether the Meflage ſent by 
him to my Lord Duke was not to this purpoſe, 
That notwithſtanding the Articles, ſhe delir'd to 
know from his Grace in what manner ſhe ſhould 
live ; and, that ſhe would be govern'd by his 
Directions ? | | 
Anſw, I think *twas much about the Time of 
the Tranſaction of theſe Articles the Dutcheſs 
ſent to me. Mr Longueville was Councel for the 
Duke, and Sir Thomas Powys for the Dutcheſs. 
Mr Longueville took what Care he could; and 
when they came to talk of their living ſeparately, 
I took it only to be an Apprehenſion and Fear 


that my Lord Duke would confine the Dutcheſs 


to ſome Houſe. My Lady Dutcheſs ſent for me; 
I waited on her, and ſhe expreſs'd her ſelf very 
ſenſibly of the Misfortunes of the Duke and her 
ſelf, that ſuch Differences ſhould have been be- 
tween them; and ſhe was deſirous to let my Lord 
Duke know, and delir'd me that I would let my 
Lord Duke know it, that ſhe would avoid all 


Company that ſhould give him any Offence, and 


that ſhe would not ſo much as pay a Viſit, but 
where he liked. J acquainted my Lord Duke 
with ſomething to this purpoſe ; for ſhe often 
ſaid to me, more than once or twice, That if ſhe 
happen'd to die before my Lord Duke, ſhe would 
leave him her Eſtate; and I know I have ſaid fo 
to my Lord Duke. | 
O. Whether, from that Time, do you know 
that the Duke ſent any Meſſage of Complaint to 
the Dutcheſs, to the Place where ſhe liv'd, that he 
would have her live in any other Way ? 
A. I know nothing of that Matter. 
. Do you know whether my Lord Duke ever 
deſir d her to come and live with him? 
A. I never heard of any ſuch Thing. : 
©. Did he ever ſend to her, to avoid any Com- 
pany ? | | 
A. I never heard of any ſuch Thing. 
©. Whether had you any Directions to attend 
the Duke, That he would give Way in a Contro- 
verſy between the Dutcheſs and a Noble Lord 
of this Houſe, whether he would wave his Pri- 
vilege ? h | 
A. I have great reaſon to deſire Sir Thomas's 
Favour in this Matter; I know not what he 
aims at. I was call'd to the Bar before, to ſpeali 
the T'ruth as to the Matter of the Privilege; I 
know not what he means by it. | 
Q. I meant it only as an Inſtance of a Civil 
Meilage between the Duke and Dutcheſs, own- 
PEE ing 


* 
. 


1599. 


ing her as 
that beſpo 


them? | VE 
pe” Will you have me to give an Anſwer to 


Sir Thomas, my Lords ? I conteſs, the Duke did 
ſend for me, and ask'd how the Settlement and 
Agreement were betwixt the Duke and the Dut- 
s, becauſe of this Matter of the Privilege. 
I did not mean that; but only as a late 
Inſtance of the Duke's owning the Dutcheſs ſo 
2 
_—_ When the Duke ſent for me, he would 
know, whether by the Agreement he was oblig'd 
to let her have the Privilege: I ſaid, I underſtood 
it ſo; and tho' he had no Mind to do it, but as 
he had waved his Privilege, in the Caſe of an 
Uncle, he would do it for her. 

What would have been the Conſequence, 
if the Duke had not waved his Privilege? Would 
not that have defended her from a Suit? 

A. That you may make uſe of as you pleaſe. 
Sir Thomas Powys. I would only make this Ufe 
of it, as an Inſtance of Kindneſs between the 
Puke and Dutcheſs. | 


his Wife, and that this was a Meſſage 
ke a good Underſtanding between 


che 


FRANCIS NEGUS. 


After the Examination of Francis Negus, he be- 
ing before ſworn, the Dutcheſs's Councel declar'd 
they had finiſh'd their Evidence. 

Whereupon the Duke's Councel deſir'd to call 
a Witneſs or two, to ſupport Nicholas Hauſeur's 
Reputation. Then William Alen was ſworn and 


examin'd. 
Die Martis 5 Martii, 1699, | 
William Allen ſworn, Depoſeth as followeth, 


Jet, Nou know Nicholas Hauſeur ? 
= D Aaſw. Yes. / 
How long have you known him? 
A. Three Years. 
O. Did you not know him before that Time? 
A. I knew him about Three Years ago. | 
. Had you any Dealings before that Time? 
A. I had Dealings with him when he liv'd with 
Mr Germaine. 
O. What were his Dealings? 
A. As honeſt and fair as any Man could deſire. 
O. What Office had he under Mr Germaine? 
A. He was Cook to Mr Germaine, I ſuppoſe. 
Q. What! Was he Cook to him ? i 
A. He bought in the Goods, and he paid me 
honeſtly tor what he bought. 


Croſs-examin'd. 

O. What Trade are you? 

A. A Butcher. 

Q. Then he paid you his Maſter's Money for 
his Maſter's Good ? . 

A. Yes, he paid me very honeſtly, ' 

©. When ſaw you him laſt ? 

A. I ſaw him when I was ſummon'd here by 
the Order of this Houſe, but not before of late. 


Sign d, | 
WILLIAM UI. ALLEN. 


The Duke's Councel moy'd for Copies of the 
Examinations and Journals ; which was granted, 


aud bis Dutcheſs, for a Divorce. 
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and then the Councel withdrew. The following 
Orders were made. 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, I'hat Copies of 
the Examinations, ſign'd by the Witneſſes this Day, 
and Entry in the Journal, be deliver'd to either 
Side; and, That the Examinations taken this 
Day in Short-hand be tranſcrib' d, in order to be 
read to the Witnefles to-morrow. | 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That to-morrow, 
at Twelve a-Clock, this Houſe will proceed to 


hear the Examinations taken this Day, read to 


the Witneſles, relating to the Duke and Dutcheſs 
of Nozfolk, and all Lords ſummon'd to attend. 


Die Mercurii 6% Maurtii, 1699. 
After the Examination taken yeſterday, rela- 


ting to the Duke and Dutcheſs of Norfolk, were 


read to the Witneſſes, and they ſigning them, the 
Dutcheſs's Councel mov'd to have Copies of the 
Depoſitions taken on either Side, and then with- 


drew. 
Die Martis 5 Martii, 1699. 


Matthew Mac-Donnel ſworn, Depoſeth as fol. 
loweth. 


A. I Was going to Mr Strange s Houſe, and I faw © 


my Lord Howard of Eſcrick coming that 
Way, and he went to the Door and knock'd. I 


made up to the Door, and a Girl open'd the Door. 


My Lord ask'd it Mr Strange was within; and 
ihe anſwer'd, Yes. Then I went to the Door, 
and ask'd if Mr Strange was at home; ſhe an- 
{wer'd, No, he went away on Thurſday. I asd, 
By Pacquet-boat, or how ? She ſaid, By Long- 
Sea. I thought ſhe told my Lord he was within, 
and ſo I came away. | | 
Signum, 


MATTHEW L MAC-DONNEL. 


A 


Die Martis 5 Martii, 1699. 
Richard May ſworn, Depoſeth as followeth. 


Queſt. D you know Nicholas Hauſeur ? 
A. I never ſaw him till Sunday Fort- 
night laſt. 
Q. Where ſaw you him then? 


A. At my Lord Duke of Norfolb's. I had a 


Command from my Lord Duke to take him in 


there. 

O. Where? 

A. To lodge him in my Lord Duke's Houſe : 
I am his Houſhold-Steward ; he commanded me 
to provide for him in the Houſe. 

O. I don't deſire you ſhould do any Thing 


unbecoming to my Lord Duke ; but you are up- 


on your Oath, and you muſt tell the Truth? 

A. Fl freely tell what I know. 

O. Can you give me any Account where he 
was before that Time ? 

A. I never ſaw nor heard of him till then. 

©. Harh he been there ever ſince ? 


A. Yes ; I made Proviſion for him, by his 
Grace s Command. | 

O. Do you know Yaneſs ? Where hath ſhe 
been ? 


A. On Sunday was Fortnight ſhe came thither 
likewiſe, 


r. 
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O. Saw you them when they came firſt ? 
A. No, I was not at home. 


CHRISTOPHER RAINZ. 


likewiſe, and I was order'd to take Care for het. 


O. Where was ſhe lodg'd ? : 

A. In my Lord Duke's Houſe in St. James $ 
Square. | | : 

O. Has ſhe been there a Fortnight ? * 

A. Yes, a Fortnight laſt Sunday, and coming 
here to attend the Lords. 1 

O. Had ſhe the Liberty of the Houſe ? or was 
ſhe kept clole ? | 4 

A. They were kept only as they deſir d them- 
ſelves ; no body was deny'd Liberty to ſee them. 


They deſir d to be there, ſooner than any Place. 


O. D'you know that thoſe People have been 
ſent for, and how long before they came? 

4, I was never privy to any thing of that 
nature: I had no Knowledge of their Names, 
nor whence they came. 

O. Do you know of any Money iſſued out for 
their coming over? | 

A. Not one Penny. | | 

©. Do you know of any Reward they have 
had, or are to have ? | | 
AI know not of any Reward they have had, 


or are to have. | 
| RICHARD MAY. 


*. — 


Die Martis 5%. Martii, 1699. 
Chriſtopher Raine Sworn, Depoſeth as followeth. 


zeſt. R E you Servant to the Duke of Ner- 
A 
A. Yes 


Les. 
O. D' you know Hauſeur? : 
A. I have ſeen him, but am not acquainted 


with him. 


O. How long is it ſince you ſaw him ? 
A. It is within this Fortnight. 


O. Did you not ſee him any time further off? 


4. No, I am poſitive of it. 

O. Where did you ſee him firſt? 

4. In St. Fames's. | 

O. In what Place there? 

4. At his Grace's Houſe ? 

O. Hath he been there ever ſince? 

Tes. : 

O. Was there a Woman calld Vaneſ with 
him. | 

Tees. 1 

O Did they come at the ſame Time? 

A. Les. 

O. How long ago? | 

A. A Fortnight ; it may be, not ſo much. 

O. Had they the liberty of the Houſe, to take 
notice where they were? | 
They had liberty to go where they plea- 


O. Did they go abroad ſince they came there ? 
A. I can't tell; not to my knowledge. 


Q. Dyou know whether they went out of the 
Houſe, upon any Occaſion ? 


A. Not to my knowledge. 

©. Who brought them there? 

A. I don't know. 

O. D'you know whence they came # 

A. No. | | 

O. Did you not underſtand where they lodg'd 


beto re? 
4. No, I am a Stranger to them both; I never 


aw them before. 


Die Martis 5%, Marti, 1699. 
Edward Cotter Sworn, Depoſeth as followeth, 


Oueſt. A RE you Servant to the Duke of Nr 
fork ? | 

Auſw. Yes. 4 

D. D you know Nicholas Hauſeur > 

A. I did not know him bur ſince this Trial 

©. How long ago is that ? 85 

A. About a Fortnight. | | 

Q. Do you know where he had been before? 

A. No: I knew nothing of him, where he 
was, nor what he was. 

©. Came Helena the Dutchwoman with him ? 

A. Yes, the Woman came with him ſince the 
Trial ; I never ſaw them before. 3 

Q. Did you never know them go out of Doors 
ſince they came, but to this Houſe ? 

A. Never, no where elſe. | 

©. Who brought them to the Duke's ? 

A I know nor. 

©. Whence came they, d'you know? 

A I can't tell. | 

. Did they never report in the Houſe, 
whence they came? | | 

A No, I never heard where they lived, nor 
how they behaved themſelves. | 2 

Q. Do you know whether ever any Reward 
was given them 2 

A. No. | 

©. I deſire he may be ask'd, whether he has 
not known before, for ſome Time paſt, within 
this Fortnight or three Weeks, more or leſs, 
Meetings in Somerſet-houſe, in order to this Trial? 

A. The Thing is this; I was one Night at 
Sumer ſet-houſe with my Lord Duke, *twixt Six 
and Seven a-Clock; but I can't tell how long it 
is, whether it be three Weeks or a Month; it 
is no more, that I know. 

Q. What were you there about? 

A. I went there with my Lord Duhe. 

. Upon your Oath, Was there any Thing 
then done there, relating to this Trial? 

A. Upon my Oath, I did not know but 
"Twas concerning my Lord Howard of Eſcrick. 

©. Was he there with the Duke? 

A. Yes. 

Q. Did you know who they went to? 

A. No. - | 

©. Upon your Oath, don't you know whe- 
ther they went to Madam Pitts, or no? | 

A. They went to ſome Houſe, but I dont 
know her Name they went to. 

Q. Was there any body elſe there, but my 
Lord Duke, and my Lord Howard ? © 

A. God knows. My Lord Duke call'd me to 
the Door, and ſent me on a Meſlage; and 1 
went, and came again, | | 

©. Who did you ſee there when you came # 
ain. 
; A. I ſaw none but my Lord Duke, and ano- 
ther that I did not know. 

Q. Who did you ſee go in? 

A. None but my Lord Duke, and my Lord 
Howard ? | 


EDWARD * | 
is 


Die Martis 4%. Martii, 1699. 


Francis Huddleſtone Sworn, Depoſeth 
as followeth. | 


Oueſt. LU PON your Oath, d'you know of any 


Meetings, relating to this Trial, 
that hath been within ſome Time paſt ? 


4 For Meetings, I know not any thing of 


hem : 
Dy . 4 aunderltand the Queſtion ? 
AI know nothing of any Meetings. 
Have you not been at any Place where 


any thing bas been done, relating to this Trial, 


againſt the Dutcheſs of Norfolk ? 
4. I don'r underſtand any thing of the Trial. 
I know nothing of tie Dutcheſs of Norfolk. 
O. Pray give a policive Anſwer ; have you 
not been preſent, or do you know of no Meet- 


ing, relating to the Proceedings againſt the 


Dutcheſs of Norfolk? 
A. I never was at no Meeting. 
O. Who do you live with? 
A. I live with my Lord Hwward. | 
O. Was you ever preſent at Somerſet-houſe, 
where my Lord Howard and others met? 
4. I have been at Somerſet-houſe, but know no- 
thing of any Concerns. 
Q. D'you know Vaneſs? 
A I know no ſuch Perſon. 
O. Dyou know Nicholas? 
A. I don't know him. | 
Pray anſwerpoſitively ; Do you know one 
Nicholas, call'd Hauſeur ? 
A. I know ſeveral of that Name, but I know 
not who you mean. | 
O. I mean one that lived with Sir John Ger- 
maine ? | | 


A. I know him not. I never had any Con- 


verſation with any body that livd with Si 
John Germaine. | | 
5 ( Nicholas call'd in.) 

Q. Did you ſez any ſuch Man as appears here, 
at Somerſet- Houſe ? | 

A. I know no ſuch Man as is call'd Nicholas 
Hauſeur. | know ſeveral call'd Nicholas, but 
none of the Hauſeurs? | 

©. Look upon this Man; Have you ſeen him 
before or not? | 

A. Les; I heve ſeen him twice or thrice, but I 
knew not who you meant before. ö 

Q. How long is it ſince you ſaw him firſt ? 

A. About a Fortnight ago. 

©. Have you not ſeen him at Somerſer-Houſe ? 

A Never. 

Q. Where did you ſee him? 

A. In Gerrard: ſtreet. 

Q. Was that all the Places you ſaw him at? 

A. I ſaw him no where elſe. 

Q. Whoſe Houſe did you ſee him at? 

A. At Captain Sames's Lodging. 

Q. Did you not ſee a Dutchwoman there, one 
Helea Vaneſs ? | | 

A. There was a Woman with him; I do not 
know her Name. 

Q. Did you ſee her at Captain Soames's ? 

A. She was with this Gentleman there. 

Q. Did you ſee her at no other Time or 
Place? 

A. No. 

Vol. V. 
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©. Who elſe was there then? ER 
A. Captain Sames, my Lord Howord, and 
one or two more. I was but at the Door. 1 


have ſeen this Man go in. I was but a Footman 


waiting at the Door. I knew not the others 
that were there. 2 | 

Q. Did you know no more that were there? 
A My Lord Howard was in the Houſe, but 1 
Toy — if he _ with them, 
Qt. Did you erer ſee Helen Vaneſs before that 
Time ? ? p 4 35 

A. I have ſeen the Woman ſince, but never 
ſaw her before. 

Q. Did you never ſee her any where elſe ? 

A. Never any where elſe but at this Houſe, 
going and coming. 
| Sign'd, | | 

FRANCIS H HUDDLESTONE. 


The Council being withdrawn, the following 
Orders were made. 


It is Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That Copies 
of the Examination, read to, and ſigned by the 
Witneſſes to Day, be deliver'd to either Side. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That this Houſe 
will peremptorily proceed to hear the Duke of 
N.rfolk's and Dutcheſs of Norfolk's Council, to 
ſumm up the Evidence on both Sides, on Friday 
next, at Twelve of the Clock, and all the Lords 
ſummoned to attend. 

The Evidence having been ſumm'd up, the 
Lords, after a long Debate, and a Diviſion of 


the Houſe, committed the Bill, by a Majority 


of Sixteen. 
Whereupon the Dutcheſs immediately pre- 
ferred the Petition recited in the Order 


8* Martii. 
Die Veneris 8 Martii 1699. 


A Pon reading the Petition of Mary, Dutcheſs 
of Norfolk, ſhewing, that by the Bill now 
depending for diflolving the Marriage between 
the Duke of Norfolk, and your Petitioner, her 
Jointure and Marriage-Agreements are to be 
ſer aſide, and other Things in the Petition men- 
tioned, and praying to be heard by her Council, 
touching the ſeveral Claims and Intereſt, and ſe- 
veral Clauſes in the Bill : It is ordered by the 
Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Petitioner ſhall be heard by 
her Council to Morrow at Eleven of the Clock, 
at the Committee of the whole Houſe, to whom 
the faid Bill ſtands committed; at which Time 
ſhe is to produce her faid Marriage-Agreement 
and Writings, as in the Petition is ſet forth : 
At which Time the Duke's Council may be 


preſent, if he think fit. | | 
Matt h. Johnſton, Cler. Park 


Upon which an Order was made for Council 
to prepare a Clauſe for the 10000 /, | 

The Dutcheſs's Council having refuſed to join 
in drawing any Clauſe, tho they adviſed a Peti- 
tion about the Jointure and Marriage Agree- 
ment, the Duke's prepared a Clauſe, to which 
the Lords added a few Words, and paſs d it as in 
the Bill. The Bill being ſent down to the Com- 
mons, the Dutcheſs — the following Pe- 


tition. 
M m Ta 


To the Honourable the Knights, Citizens 


and Burgeſſes, in Parliament aſſembled. 
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The Humble Petition of Mary, Dutcheſs of Norfoll. 


Sheweth, : 
* for putting an End to all Differences 


between the Duke of Norfolk, your Petitio- 
ner's Husband and your Petitioner, ſeveral Ar- 
ticles of Agreement were entered into, and exe- 
cuted in April, 1694, by the ſaid Duke, your 
Petitioner, and your Petitioner's late Father, 
the Earl of Peterlorou, whereby, and by Deeds 
executed purſuant thereunto, the Duke had his 
then deſired Advantage, and hath fully enjoyed 
the Benefit thereof ; that your Petitioner, about 
the Time of perfecting the ſaid Deeds, ſigni- 
fied to the ſaid Duke by Mr Negus, that ſhe 
ſhould always readily comply with all ſuch Or- 
ders in her Way of Living and Converſation, as 
he ſhould think fit to appoint. 
ing which, and without ever ſignifying any Diſ- 
ſatisfact ion to or with your Petitioner, and with- 
out any manner of Notice, or previous Proceed- 
ing in the common and ordinary Courſe of Ju- 
ſtice, and to take from your Petitioner that le- 
gal Trial in the Eccleſiaſtical Court, which by 
the Laws of this Realm ( as ſhe is adviſed ) ſhe 


is entitled unto, did, on the 16th of February 


laſt, exhibit a Bill in the Houſe of Peers, enti- 
tuled, An Act to diſſolve the Duke of Norfolk's 
Marriage with the Lady Mary Mordaunt, and to 
enable him to marry again. Upon which the Pro- 


Notwithſtand- 


ceedings were ſo very quick, two Witneſſes; 
lately brought from beyond the Seas being forth- 
with examined againſt your Petitioner, and your 
Petitioner charged with Facts ſuppoſed to be 


commited many Years fince, and long before the 


Date of the ſaid Articles, could not be prepa- 
red to make her Defence as ſhe would have 
done, if the Proceedings had been againſt her ac- 
cording to the known Laws of the Land. The 
Places of Abode of the Witneſſes produced a- 


ga inſt her being yet not known or diſcovered to 


your Petitioner: And your Petitioner having 
Notice that the ſaid Bill is paſſed the Houſe of 
Lords, and ſent down for the Concurrence of 
this Honourable Houſe, 

Your Peritioner prays ſhe may be heard by 
her Council at Law and one Civilian 
againſt the ſaid Bill, before any Proceed- 
ings be had thereon by this Honourable 

_ Houſe, 8 | 

And your Petitioner ſhall pray, &c. 

| NM. Norfolk. 


Day being appointed by the Houſe of 
Commons. for the Committee to proceed, the 
jp cauſed the Papers following to be pub- 
liſhed. | | | 


—— 


Duke of NOR FOL K's Caſe: 


M4 1-H. 


REASONS for paſſing his BILL. 


F Want either of Precedent for a Parlia- 
1 mentary Divorce, before going through the 

tedious and ineffectual Methods of Doctors 
Commons, or of Demonſtration of Fact, have hi- 
therto deprived the Duke of Norfclk of that Re- 
lief againſt his Wite's Adultery, which the Di- 
vine Law allows; the late Statute made in the 
like Caſe, and the coming in of two, who, while 
the Duke's former Bill was depending, had been 
ſent away, to prevent that Diſcovery which 
they now make ; cannot but be thought to re- 
move all Obje&ions againſt an Act of Parlia- 
ment, not only for the Benefit of the Duke, 
bur of the Publick, as a Means to preſerve the 
Inheritance of fo great an. Office and Honours, 
to Perſons of the true Religion. 

And ſince Biſhop Coxens s Argument, in the 
Lord Reſſes Caſe has made it evident, that 
thoſe Canons which govern the Spiricual Court 
in this Matter, are but the Remains of Popery ; 
nothing can be now requiſite to ſatisfy the moſt 


ſcrupulous of the Reformed Religion, but to ſet 
the Duke's Proof of his Lady's Adultery in a 
true Light. . | | ps 
The Reputation which the Dutcheſs had main- 

tained, of Wit and Diſcretion, made it difficult 
for many to believe, that ſhe could be ſurprized 
in the very Act of Adultery, as had been for- 
merly proved. And tho” it then appeared, that 
one Henry Keemer lived with the Dutcheſs while 
ſhe went by a feigned Name, at a Houſe hircd 
for her at Fox-Hall, by Sir John Germaine's Bro- 
ther ; and that Nicola, who then lived with Sir 
John, uſed to receive Wood ſent from the Dut- 
cheſs to Sir Johns Houſe by the Cock- pit; the 
withdrawing of Nicola, and carrying with him 
the Dutch Maid, equally entruſted with the Se- 
cret on Sir John's Side; left no Evidence of their 
conſtant Converſation, but Keemer ſince dead, 
and Suſannah Barrington, who had the like Truſt 
from the Dutcheſs. 


Kamer, 


Keemer, though very unwillingly, ſome Years 
fince confeſſed his living with the Dutcheſs at 
F. xhall, where he pretended ſhe was obliged to 
conceal herſelf for Debt ; and what Share Srſan- 
nah had in the Secret was unknown, till Nicola 
appeared: Nicola coming into England {ome time 
ſince, in Expectation of a Service, expreſs d his 
Readineſs to diſcover what he knew, and to en- 
deavour to bring with him the Dutch Maid. 
She proves, that for two Months the firſt 
Summer after the King came for England, Sir 
John Germaine and the Dutcheſs lived together 
as Man and Wife, and were ſeen in Bed toge- 


ther by her, Mr Briane, and his Wife Sir Fohu's 


Siſter ; and that Nicholas Hauſeur, Sir Jobu's Va 
jet de Chambre, uſed to be aſſiſting to him; as 
the Dutcheſs's Woman Suſannah Barrington, was 
to her, at going to Bed, and rifing. 

She proves the like Converſation at Fuxhal, 
and the Dutcheſs's Houſe at the Mill ban, till 
the Dule's firſt Bill for a Divorce was de- 
pending; within which time, Nicholas Huuſeur, 
by Sir John's Order, carried away. her, and 
Si ſannal Barrington, with Intention of going for 
Holland, to prevent their being examined to what 
they knew ; but the Wind proving contrary, 
they could not go till the Bill was rejected; 
and then Sir John fetch'd back Suſannah, who 
was moſt uſeful to the Dutcheſs ; bur Hauſeur 
went for Holland with Ellen. 

2 He confirms Ellens Evidence in every par- 
ticular; and beſides the Perſons mentioned by 
Ellen, as privy to Sir Joh lying wich the Dut- 
| chels, names Sir John's Brother, Daniel. Nic ho- 
las having been found very truſty, his Maſter 
ſent for him to return to his Service ; and gave 
him the Opportunity of proving the Continu- 
ance of the ſame adulterous Converſation, at ſe- 
veral Times and Places, from the Summer 1692, 
to the 26th of April 1696. He ſwears he had 
after his Return to Sir 7s Service, ſeen them 
in Bed together at Sir John's Houſe, at the 
Cock-pit, and at the Dutcheſs's Houſes at Milt 
bank and where ſhe now lives ;and uſed to be let 
into the Dutcheſs's Apartment by Suſaunah Bar- 
riugton, or Keemer, Nor can any Man who ſhall 
read the Teſtimonials given Mr Hauſeur by Sir 
John; by the laſt of which it appears, that le 
ſerved him faithfully as his Steward, reaſonably 
queſtion Hauſeur s Credit, 

3 Another who had been advanced by Sir 
John, from his Footman to Mr Hauſeur's Place, 
and from thence to a good Office in the Exciſe, 
very unwillingly confirmed the Teſtimony of 
Hauſeir and the Dutch Maid, not only as to the 
Time of their going from the Service of Sir John 
and the Dutcheſs ; but though being no Fo- 
reigner, he could not fo eaſily be ſent away to 
prevent Diſcovery, and therefore was not let ſo 


far into the Secret as Hanſeur and the Dutch 


Maid; yet he ſwears, the Dutcheſs uſed to come 
mask d to his Matter's Houſe ; that he has gone 
with him as far as the Horſe Ferry, towards her 
Houſe at the Mill-bank ; that then his Maſter 
ſometimes lay out all Night, and the next 
Morning he has carried Linnen and Cloaths for 
his Maſter to Keemer's Houſe, or Keemer has 


n 


* — 
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fetched them from him : And this he proves to, 
have been ſince the rejecting the former Bill, and 
about five Years ſince, when he was ſucceeded 
by Hauſeur, as before ne had ſucceeded Hau- 
ſeur. | | 
Two other Foreigners, La F.untaia, who li- 
ved with Sir % , and was ſerred with Sum- 
mons at the Dutcheſs's Houſe at Drayton, and 
Hugonee, who ran away from the Lord Huw ſham's 
ſince Summons was taken out againſt him, ſeem 
to have had the ſame Truſt that Ha ſeur nad; 
for both declared, That nothing ſbiuld oblige them to 


betray their Maſter s Secrets: One ſaid, No Court 


could diſpence with an Oath of Secrecy ; and both de- 
clared, They would immediately gy beyend Sea. Sum- 
mons have been taken out for Mr Biiaue and his 
Wife, and Sir fehn Germ.:ane's Brother (who are, 


or lately were in Town) to confeſs or deny 


what Nicola and Ellen appeal to them for; and 
it cannot be imagined, that Sir J ſhould 
chuſe the Honour of being thought to have to do 
with a Dutcheſs, before the clearing her and 
himſelf from the Imputation, by bringing his 
Relations to diſprove the Charge, if what is 
ſworn to be within their Know lege is falſe. 

And if Sir Johz's Vanity ſhould prevail with 
him, ar leaſt it is to be pre umed that his Rela- 
tions would be more juſt to him and the Lady, 
than to ſuffer any Thing to paſs againſt them, 
which they could with Truth and Juſtice pre- 
vent. 

But ſince none of them appear, the World will 
believe their abſenting more than a thouſand Wit- 
neſſes, in Confirmation of what Mr Hauſeur, El- 
len and Bayly, have ſworn. Whoſe Evidence not 
only ſtands untouch'd by any Thing cttered by 
the Dutcheſs's Witneſſes, but is plainly confirm'd 
by them in the principal Parts. 

This being the Nature of the Proofs, tis ob- 
ſervable, b | 

1. That there never yet was any Caſe of this 
kind, where the Evidence was not liable to 
greater Objections than can be made to this. 

Though in the lateſt Caſe of this kind, there 
was full Conviction of the Lady's having Chile 
dren, while ſhe lived ſeparate from her Husband, 
and the Preſumption was very violent whoſe the 


Children were; yet this was but Preſumprion, * 


and that was weakened by the Preſumption in 
Law that they were the Husband's; eſpecially, 
ſince there was no direct Proof of the Lover's e- 
ver lying with her. : 

2. Tho' in that Caſe, by reaſon of the Inter- 
val of Parliament, and Fear of the Deaths of 
Witneſſes, a Suit was began in Doctors Com- 
mons, twas taken from thence while the Suit 
was depending ; therefore that wasratheran Ob- 
jection againſt proceeding in Parliament, than an 
Argument for it. 

3. In that Caſe, ſeveral Witneſſes were exa- 
mined at the Bars of both Houſes, who had nor 


been examined at Doctors Commons, nor any No- 


tice given of their Names before their Examina- 
tion- | | 

4. It appears by that Caſe, and the preſent, 
that the Examinations in Parliament, are more 
ſolemn and certain than thoſe of the Spiritual 


Court; which depend too much upon the Hone- 


ſty of the Regiſter, or his Deputy. | 


5. Before that Caſe, Parliaments have ei- 


ther broken through the Rules which bind the 
M m 2: Spi- 


* Y 2 n 19ꝙ92õ — —— — 5 — 
0 8 8 4 | y * - 
- 4 at 7 


268 155. Proceedings between the D. of Norfolk 12 W. III. 


Spiritual Court, as in the Caſe of the Duke of 
Norfolk, * Eliz. where the Parliament ratified the 
Marriage, as lawful according to God's Lau; tho" 
protracted and letted, by Reaſon of certain Decrees and 
Canons of the Pope's Law; or elſe have diſſolved 
a Marriage where there had been no Application 
to Doctors Commons, as in the Caſe of Mrs J/har- 
ton, who been married to Mr Campbell; and yet 
there had been no Examination of Witneſſes, but 
what had been before the two Houſes. 

3 So long before, in the Caſe of Sir Ralph 
Sadler, upon Proof before the two Houles, 
that the Lady Sadler's former Husband had de- 
ſerted her, and diſappeared for four Years be- 
fore ſhe married Sir Ralph, the Parliament legi- 
timated her Children by Sir Ralph. 


Whereas ſome object againſt the paſſing the 


Bill, as if it would countenance a Juriſdiction in 
the Houſe of Lords to examine to ſuch Matters, 
in the firſt Inſtance or originally; the Objection 
would be the ſame if it had begun, as 1t might, in 


the Houſe of Commons; but in truth would be 


1 Eliz. x. 31 283 M. M. 37 H. 8. 


of equal Force againſt moſt private, and ſereral 
publick Acts, occaſioned by the Examination of 
Witneſſes, or Notoriety of Fact. | 

Since therefore the Duke has fo long, and ſo 
often in vain endeavoured to be freed from a La- 
dy, publickly tamed and proved to have lived 
with Sir John Germaine, as his Wife; the Duke's 
former Diſappointment cannot but be powerful 
Arguments for his ſpeedy obtaining that Juſtice 
which the Spiritual Court cannot give him, their 
Power reaching no further than to that liberty of 
living as ſne liſt, ſome Years ſince ſettled by Articles: 
But as none of leſs Art and Oratory than her Coun- 
cil, could have turned this into a Licence to com- 
mit Adultery, if ſhe liſt, or a Pardon afterwards ; 
had there not been Evidence of her acting accord- 
ing to ſuch Conſtruction, the Duke would have 
hoped ſhe had repented of the former Injuries he 
had received from her; but now hopes, ſhe ſhay 
no longer continue to bear the Name of his Wifp, 
and put him in Danger of being ſucceeded by 
Sir John Germaine's Iſſue, or deprive him of the 
Expectation of leaving his Honours, Offices ang 
Eſtate, to a Proteſtant Heir. | | 


— - 
—_ 
—c 
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Biſhop COZENSs Argument, 


Proving, That Adultery works a Diſſolution of the Marriage. 


Being the Subſtance of ſeveral of Biſhop Cozens his Speeches in the Houle 
of Lords, upon the Debate of the Lord Roſs's Cale. 


Taken from Original Papers, writ in the Biſhops own Hand. 


HE Queſtion is indefinitely to be ſpoken 
of, Whether a Man being divorced from 


his Wife, who hath committed Adultery, and is 


convicted of it, may marry himſelf to another 
Wife or no, during the Life of her which is 
divorced? | 

The Place in St. Matthew the 5th, repeated a- 
gain St. Matthew the 19th, has great Perſpicuity: 
If it be not lawful for a Man to put away his 
Wife, and marry again, except it be in the Caſe 
of Fornication ( for the diſplacing the Words, 


by putting the Exception before the Marriage, 


cannot alter the Senſe) then & contrario, it muſt 
of neceſſity follow, that if the Wife be put a- 
way for Fornication, the Husband, by the Te- 
nour of Chriſt's Words, is left free to marry a- 
gain; which Freedom 1s not allowed to the A- 
dultereſs herſelf, nor any Man elſe that ſhall 
marry her. | 

St. Mark and St. Luke have been oppoſed to 
St. Matthew.; and it has been ſaid, that Chriſt's 
Words in St. Matthew did not properly belong 
to Chriſt's Diſciples, or the Chriſtian Church, as the 
Words in St. Mark and St. Luke, which are ab- 
ſolute, do ; which is a Saying that neither I, 
nor, I think. no body elſe ever heard of before: 
For Chriſt's Sermon in the Mount was ſpoken to 
bis Diſciples, and eſpecially belonged to Chriſtians. 

*Tis clear they are ſpoken to his Diſciples ; 
for he ſays to them, that they are, the Salt of the 


Earth, and the Light of the World; and that they are 
bleſſed, when they ſuffer Perſecution for his Name's 
Sale; which no Man will ſay or apply to the 


ee. 
Tis true, that in the 19th Chapter of St. Ma- 
thew, Chriſt᷑ anſwers the Scribhes and Phariſees, who 
came to tempt him with their Queſtion, Me- 
ther it was lawful for a Man to put away his Wife 


for any Cauſe, as they ſaid, Moſes had permitted em 


to do. But the Anſwer that Chriſt gave them, 
That it mas not lawful, but only in the Caſe of Adul- 
tery, for Men to put away their Mives, and marry an- 
other; was a Rule which concerned all Chrifti- 
ans to obſerve for ever afcer; and for that Rea- 
ſon was recorded by St. Matthew, | 


The Words in St. Mark and St. Luke, are not 


to be taken abſolutely, but to be ſupplied and 
underſtood by his Words in St. Matthew, as in 
many other Caſes is clear; viz. the Thief upon 
the Croſs, Baptiſm in the Name of the Father, 
Son, and Holy Gho#F, &c. whereof many Inſtan- 
ces may be brought as the Deſtruction of Nini- 
veh, &c. 

But for Chriſt's Words, the Exception confirms 
the Rule, and infers a Conceſſion, that in the 
Caſe of Fornication, the putting away one Wife, 
and marrying another is allowed. It is alike 
with divers other his Exceptions, which are 
found in Scripture : For brevity, I will inſtance 


in this one ( viz.) Except ye repent, ye ſhall all like 
| wiſe 


1699. 
wiſe periſh. Upon which Text, if I or any 
Biſhop elſe were to preach, I believe we 
ſhould not diſcharge our Duty, unleſs we ſhould 
tell the People, That if by the Grace of GOD 
they did repent, they ſhould not periſh. 

The Exception here, & un niſi unleſs, is parallel 
with the 1 Kings iti. 18. None were in the Houſe 
except we twain z they two therefore Were, others 
were not. 

Such Exceptions proceeding from natural E- 
quiry, are tacitly implied in Laws, tho' pro- 
nounced in general Terms. LIES 

But as to the Exception here, the Words are 
not capable of any other Senſe than as I have 
obſerved ; forexcept that Reſtraint be referred to 
marrying again, the Senſe would run thus, 
hu ſoever puts away his Wife commits Adultery ; 
which ſtands not with Truth or Reaſon ; ſince 
it is not the Diſmiſſion that is adulterous, but 
the Marriage of another. It is therefore the 
plain Drift of our Saviour to teach the Phariſees 
that the Marriage of a ſecond Wife, after a Diſ- 
miſſion of a former, Upon any other Cauſe, except 
for Fornication, is no leſs than Adultery ; there- 
by inferring, Thar upon a juſt Diſmiſſion for 
Fornication. a ſecond Marriage cannot be brand- 
ed with Adultery. | 

Belides, the Phariſee's Queſtion ¶ Is it lawful for 
a Man to put away his Wife for every Cauſe ? | was 

not wichout a plain Implication of Liberty to 
marry another, which our Saviour well knowing, 
ives afull Anſwer, as well to what he meaat, 
as what he ſaid; which had not been perfectly 
ſatisfactory, if he had only determined that one 
Part concerning Diſmiſſion, and not the other 
concerning Marriage; which Clauſe if two E- 
vangeliſis expreſs not, yet it muſt be fetch'd neceſ- 
ſarily from the third; ſince it is a ſure and irre- 
fragable Rule, That all Four Evangeliſts make 
up one perfect Goſpel. N | 
The Rhemiſts and College of Doway, urge for 
the Popiſh Doctrine, Rom. vii. 2. The Woman which 
hath an Husband, is bound by the Law to her Husband 
as long as he liveth ; but 
1. This Place is to be expounded by Chriſt's 


Words. 


2. St. Paul hath no Occaſion here to ſpeak of 


Divorce, but of Marriage whole and ſound, as it 
ſtands by Goss Ordinance, | 
3. He ſpeaks of a Woman who is under a 
Husband ; ſo is not ſhe that is divorced from him. 
4. St Paul uſeth this to his Purpoſe of the 
Law being dead, to which we are not bound. 
Nor is their Doctrine more favoured by 1 Cor. 
vii. 10. Let not the Woman depart; as being in her 
Choice whether ſhe would depart or not ; but 
in the Cafe of Firnication ſhe was to depart, or 
rather be put away, whether ſhe would or not. 
The Bond of Marriage is to be enquired in- 
to, what it properly is. Being a Conjugal Pro- 
miſe ſolemnly made between a Man and his 
Wife, That each of them will live together ac- 
cording to Gop's Holy Ordinance, notwith- 
ſtandng Poverty or Infirmity, or ſuch other 
Things as may happen during their Lives. Se- 
paration from Bed and Board, which is Part of 
their Promiſe ſo to live together, doth plainly 
break that Part of the Bond whereby they are 
died to live together both as to Bed and Board. 
The Diſtinction betwixt Bed and Board and the 
Bond, is new, never mentioned in the Scripture, 


) 
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and unknown to the ancient Church; deviſed on- 
ly by the Canoniſts and Schoolmen in the Latin 
Church (for the Greek Church knows it not) to 
ſerve the Pope's Turn the better, till he got it e- 
ſtabliſned in the Council of Trent, at which 
Time, and never before, he laid his Anathema 
upon all them that were of another Mind; for- 
bidding all Men to marry, and not to make any 
Uſe of Chrif?'s Conceſſion. | 

Bed and Board, or Cohabitation, belong to the 
Eflence and Subſtance of Matrimony ; which 
made Eraſmus and Biſhop Hal, ſay, That the Di- 
ſtinction of thoſe two from the Bond, is meerly chime- 
rical and Fancy. 

The Promiſe of Conſtancy and mutual For- 
bearance, if it hinders Divorce as to the Bond, 
hinders it alſo as to Bed and Board; and becauſe 
the ſame Bed and the ſame Table, were promiſed 
in the Marriage Contra& ; bur the Promiſe does 
not extend even to tolerating Adultery, or malici- 
ous Deſertion; which, according to Gop's Ordi- 
nance, diſſolves the Marriage. 


Our Saviour ſpeaks of Divorces inſtituted by 


the Moſaical Law; but they were no other than 
Divorces from the Bond. 

The Form of the Bill of Divorce among the 
Jews was this, Be expelled from me, and free fox 
any body elſe, To give the Bill of Divorce, is 
from the Hebrew Root 772, which is to break, 
or cut off the Marriage. With this agree the 
ancient Canons, Councils, and Fathers of the 
Church. 

Concil. Neocaſar. & Elib. forbid the retaininę 
an adulterous Wife. Concil Eliber. Aurelian. & 
Arelatenſ. give Liberty in ſuch Caſe to marry 
again. Clemens's Conſtitution, Tertullian, St. Ba- 
fil in his Canons, approved by a General Coun- 
cil, are for marrying again. Concil. Venet. If they 
marry in any other Caſe than Fornication, they 


are to be excommunicated, and not otherwiſe. 


Council. Wormat. gives Liberty to the innocent 
Party to marry after Divorce. Concil. Lateran. 
gives leave for the innocent Party after a Year to 
marry again. 

Concil. Lateran. If any one take another Wife 
while a Suit is depending, and afterwards there 
be a Divorce berween him and the firſt, he may 
remain with the ſecond. | 

Lafantius, St. Hierom and Epiphanius, are for 


Allowance of Marriage after Divorce. Chryſoftom, 


Hom. 19. 1 Cor. 7. ſays, That the Marriage i diſſolved 
by Adultery; and that the Husband, after he hath 
put her away, is no longer her Husbaud. 


Theophylact on the 16th of St Lake, ſays, that 


St Luke muſt be interpreted by St. Matthew. St. 
Hilary is for marrying again, as Dr Fu faith 
upon St Matthew the 7th The Eaftera Biſhops, 
in the Council of Florence, are for marrying a- 
gain: Justin Martyr ſpeaks of a Woman's gi- 
ving a Bill of Divorce to a diſſolute Husband, 
without finding any Fault with it. 

St. Ambroſe ſays, a Man may marry again, if 
he puts away an adulterous Wife; Theodoret ſaid 
of a Wife who violated the Laws of Marriage; 
Therefore our Lord requires the Bond or Tye of mar- 
riage to be diſſolved. 

All the Greek Church to this Day allow it. 
Eraſmus Cajetan, and other Papiſts : The Civil 
Law, and the Laws of the Emperor are clear for 
it: And the Conſtitutions of our own Church 
of England, in the Time of H. 8. Ed. 6. and 


Queen Elix. The 
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The Practice of the Ergliſh Church, in the 
Stat. 1 Fac. c. 11. againlt ſecond Marriages, 
Divorces are excepted ; and in Canon 107. tis 
provided, they ſhall not marry again; but it is 
not ſaid ſuch Marriages are void, only the Cau- 
tion is forfeited: Neither doth the Canon ſpeak of 
ſuch Separations, wherein the Bond itſelf is broken, as 
"tis by Fornicativn. | 

Even the Canon Law allows marrying again, in 
caſe a Woman leck her Husband's Lite, and in 
caſe of a Bond- u Oman. Gratian ſays, In the 
Cate of Adultery, Lawtul Marriages ought not 
to be deny'd. In the Caſe of an incurable Le- 
proſy, it was the Advice of St. Gregory. to Auſtin 
the Monk, That he that could not. contain, 
ſhould rather marry. Belarmin owns, That the 
Bond of the Marriage of Iufidels is diſſolvable; 
but the Marriage of the Faithful, and of Infidels, 
is of the {fame nature: And FJuſtinian, a Jeſuite, 
confetles, That it is ſimply lawful for the inno- 
cent Party to marry again. And the Roman 
Dottors allow a Diſlolution of the Bond of Mar- 
riage, if the Parties ſhould, after Conſummation, 
transfer themſelves into a Friery or Nunnery. 

* The Canons which, in the Caſe of Adultery, 
prohibit Marrying in the Lite time of the guilty 
Perſon, are contrary to two Acts of Parliament 
made 25 Hen. 8, and 3 & 4 Edu. 5, wherein no 
Canons are allow'd that be any way reprgnart to the 
Laws of Go p, or the Scripture, the King's Prerogative 
Royal, and the Statutes of this Land; Thirty two 
Perſons were to review the Canon-Law, in which 
Review, drawn up by Archbiſhop Cranmer. the 
innocent Perſon 1s permitted to marry again, ac- 
cording to Chriſt's Law and Conceſſion. 

We have Examples of ſuch Marriages in H. 4. 
of Fance, and H. 8. of England, Lord Muntjoy, 
Lord Rich, Biſhop Thornborough, and divers others. 
And 'tis obſervable, That in the Caſe of the 
Marquis of A;thampton, 5 Edw. 6, who had been 
divorced for his Lady's Adultery, and married 
another before any Act of Parliament made con- 
cerning it, an Act which paſſed afterwards (only 
two Spiritual ard two Temporal Lords diflent- 
ing) declares, he had been ar liberty by the Laws of 
Gop to marry, and did lawfully marry another: 
Where the Act manifeſtly ſuppoſes, that what- 
ever had obtain'd for Law till that Time, was 


void, as being contrary to Gopꝰ Law, : 


The moſt conſiderable Men of the Reform'd 
Churches, both at home and abroad, are of this 
Orinion : Gretizs quotes Tertullian, in whoſe 
Time it was lawful for the innocent Party to 
marry. | 

Lancelot Iaſtit. Jur. Can. acknowledges, that Di- 
vorce is a Diſſolut ion of the Marriage. 

Selen, who is not likely to contradi& the 
Laws of this Kingdom, maintaineth, That Mar— 
riage after Divorce is to be allow d; and, in that 
particular, Dr Hammond doth not contradict him, 
but is clearly for it. 

The Opinion of Amefus deſerves to be ſet 
down ar large Marriage, ſays he, cannot be 
- diflolvd by Men at their pleaſure; and for 
that reaſon, as tis conſider d ſimply and abſo- 
cauſe Marriage is not only a Civil, but a Di- 
vine Conjunction ; and is alſo of that nature, 


w * — 


* Ref, Leg. Eccleſ. Tit. de Advlteriis & Divortus, 


lutely, 'tis rightly ſaid to be indiſſolvable, be- 


* that it cannot be diflolv'd without Detriment 


©* to either Party: Yet it is not fo indiſſolvable 
but it may be diffolv'd for a Cauſe hich 
*© Gop approves as Juſt; for the Indiflolvability 
* was not inſtituted for a Puniſhment, but fox 
* the Comfort of innocent Perſons; and it ad- 
* mits an Exception, wherein God ceaſes to 
conjoyn. By Adultery two are made not to 
remain one Fleſh : Hence it is that a contas;- 
© ous Diſeaſe is not a Cauſe of diflolving Mar- 
* riage. y Adultery the ver) Eſſence of the Contra 
© ts directly vielated; but the Cutrati ceaſing, the 
Bond depending on the Contract neceſſarily ceaſes. 
It is againit all Reaſon, that all Matrimonial 
“Duties ſhould be for ever taken away, yet the 
* Bond or Obligation to thoſe Duties ſhould 
* continue. The Words of ou. Lord, Mat. 5. 3 2. 
* and 19. 9. have no Diſtinction or Limitation 
* of the putting away, but ſimply and abſolute- 
* ly approve cf putting away; therefore they 
* approve of putting away, not Partial, or to a 
particular Purpoſe, from Bed and Board, bur 
&« Total 
None are againſt the Reform'd Divines, but 
Dr Hewſon, Mr Buniy, and Dr Prideaux. 
Dr Houſon was a profeſsd Adverſary to Dr 


cc 


cc 


| Raynolas, who was a great Maintainer of the 


Church of Exgland againſt all the Points of Po- 
pery, and particularly in this. 2 

Dr Taylor, Biſhop Hul, Dr Ful are for Second 
Marriages ; no Authors againſt them but the 
Council of Ten, and thoſe of the Church of 
Rome; Whoſe Credit is only ſav'd by thoſe of our 
Church who agree with them. 

Upon the Ditterence of Explication between 
St Ambroſe, Origen, and St. Auſtin, a new kind of 
Divorce has been thought of, om Bed aud Board; 
but this Divorce, or Name of a Divorce, Mas un- 
known to the Jews and Ancient Chriſtians. = 

I ſaid ſo much betore, at the firit and ſecond 
reading of this Bill, that I was in good Hopes to 
have had no further Occaſion given me of an- 
ſwering any Objections againſt it now; but ſee- 
ing divers new Arguments have been ſtudied and 


framed againſt it ſince that "Time, I ſhall now 


endeavour to ſatisfie and clear them all. 


1. The firſt Argument againſt it is, That the 
Separat ion from Bed and Board doth not diflolve 
the Bond of Marriage. To which I muſt reply, 
as I did before, That this is a Diſtinction without 
a Difference, newly invented by the Canoniſts and 
Schook-men, and never heard of, either in the O1 
or New Teſtament, nor in the Times of the an- 
cient Fathers, who accounted the Separation 
from Bed and Board to be the Diſſolution of the 
Bond it ſelf. | 


2. That firſt Inſtitution of Marriage, that they 
may be one Fleſh, is by Adultery diſſolv'd, when 
the Adultreſs makes her ſelf one Fleſp with another 
Man, and thereby diſſolves the firſt Bond of ber [Main 
riage. | 


3. The Obje&ion, That if the Bond be diſ- 
ſolv'd, and afterwards, if the Man or Woman be 
reconcil'd, they muſt be married over again; is 
no neceſſary Conſequence, no more than tis in a 
Perſon baptiz d, who may break his Covenant, 
and renounce his Baptiſm. and yet upon true Re- 


pentance be receiv'd into Gop's Favour by * 
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he firſt Covenant, without any new Baptiſm, 
3 a Witch, who, they ſay, makes a Com- 
act with the Devil to renounce her Baptiſm, 
ſhould afterwards, by the Grace of God, ſe- 
riouſly and truly repent her ſelf of the Wicked- 
neſs; I do not believe that any body would take 
upon him to baptize her again: And if a Prieſt 
Mould renounce his Orders, and turn Tk, and 
et afterwards repent him, and return into the 
Church, he need not be re-ordain'd a ſecond time. 
The Caſe will be the ſame in Marriage. 


4 1 heretofore, That the Roman Doctors 
allow'd this Diſſolution of the Bond when the 
Man and Wife, even after the Conſummarion of 
Marriage, would transfer themſelves into a Friery 
or a Nunnery ; but becauſe it hath been lince 
doubted, that no Authority can be ſhew'd for this 
particular, I ſhall here ſhew it out of the old 
Conſtitutions of the Church of England. 

* «© And, in the Caſe of Religion, that is the 
« true Underſtanding, That, to wit, either of 
« them betaking themſelves to Religion before 
« Carnal Knowledge, the Bond of Marriage be 
« Ggjffolv'd : But if both enter into Religion, and make 
« (.lemn Proſelſion, then ſuch Marriage is difſolv'd, 


« en ds to the Bond. 


F. Tr hath alſo been ſaid, Thar if the Bill paſs, 
it will paſs againſt the Church of England ; which, 


I confeſs, I do not underſtand; for the Church of 


England is within the Kingdom of England, and if 
the Laws of this Kingdom be for the Bill, and 


* Prov. Will. Lyndewode, five Conſt. Ang. fol. 94, Ver. nul. 
latenus ſeparentur. 


1699. And bis Dutcheſs, 


to ſin. 
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have declar d it by the Aſſent of the King, Lords 
and Commons, as in the Caſe of the Marquis of 
Northampton was heretofore declar d, in the Time of 
King Edward the Sixth, That by the Laws of Gov 
the innocent Party was at liberty to marry again; cer- 
tainly the Spiritual Lords, as well as the Temporal 
and Commons, are bound to admit it: And [know 
not why they ſhould be call d the Church of England, 
that joyn with the Council of Trent, and plead ſo much 
to uphild it, rather than Others that joyn with all the 
Reform'd Churches, and plead againſt that Canon of the 
Church of Rome which hath laid an Anathema upon 
u, if we do not agree with them. | 


As to the ſuppos'd Inconveniencies that will fol- 
low upon marrying again. 
I, More Inconveniencies will follow if they be 


forbidden to marry again. 


2. The Father would be in an Uncertainty of 
the Children, if he ſhould retain the Adultereſs. 

3. There would be danger of poiſoning or kil- 
ling one another, if no Second Marriage were al- 
low'd. | 

4. Where the Parties ſhould conſent to New 
Marriages for their own Luſts, the Magiſtrates 
have Power to over-rule ſuch Practices. 

5. If they be kept altogether by Divorce from 
Marrying, it would occafion the innocent Party 


A little before the main Queſtion about paſſing 
the Duke's Bill, the Dutcheſs's Agents handed 
about this Paper, among ſuch as they thought to 
be her Friends, 


THE 


CASE of Mary Dutcheſs of Norfolk. 


A PO N the Marriage of the Dutcheſs with 

the now Duke of Norfolk, in the Year 1677, 
her Father, the late Earl of Peterborough, paid as 
part of her Portion 10000 J. and ſettled on that 
Marriage Lands of near 1000 J. per Annum, the 
Remainder of which, on Failure of Iſſue, was li- 
mited to the now Duke and his Heirs for ever ; 
and the Earl, after his and his Lady's Death, ſe- 
cured to the Duke the Forfeiture of Drayton, worth 
10000 /. more; and the Duke receiv'd alſo, by 
Agreement, 10001 per Aunum for Twenty Years 
out of the Earl's Eſtate, beſides very rich Jewels, 
Plate, and other Things of great Value, which 
the Dutcheſs brought with her into the Duke's 
Family: And great Debts having been contracted 
for the Support of the Duke's Honour and his 
Service, while he cohabited with the Dutcheſs, 
ſhe hath, ſince his Separation from her, paid them 
out of her own Eſtate. | 

That by the evil and malicious Inſinuations of 
the Dutcheſs's Enemies, the Duke was prevail'd 
on to carry her, then a Proteſtant, into France, 


and to pur her into a Monaſtery (where ſhe could 
not be admitted without changing her Religion) 
and left her there, on great Aſſurances of ſending 
for her home in a ſhort time, and ſo parted with 
great Expreſſions of Kindneſs. 

Thar a conſiderable T'ime after, by the Duke's 
Conſent, ſhe return'd into England, and lived re- 
tiredly at Drayton in Northamprobſhire; and at the 
Time of the Revolution ſhe again retird to 
France, where ſhe continued till ſhe heard of her 
Father's Impriſonment in the Tower, and then 
came back to England, and lived privately till her 
Father obtain'd his Liberty, when ſhe came home 
to him. 

That the $th of January, 1691, the Duke was 
prevail'd on, by the Inſtigation of her Enemies, 
to exhibit a Bill in the Houſe of Peers, to the 
ſame effect with the Bill now depending, and di- 
vers Witneſſes were examin d on both ſides, after 
which, and a long ſolemn Debate and due Con- 
ſideration had by their Lordſhips of the Witneſſes, 
and what was Sworn by them, the 19th of Fe- 
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bruary, they were pleas'd to reje& the Bill with- 
out a ſecond Reading. . 
Not withſtanding which, the Duke was again 
prevail'd on, the 22d of December, 1692, to exhi- 
bit a Second Bill in the Houſe of Peers, to the 
ſame effect with his Firſt ; which, after ſeveral 
Debates, was the 2d of January following again 


rejected. : ; 
Some Time after this, and for accommodating 


all Differences between them, Propoſals were 
made to the Dutcheſs, which, after long Agita- 


tion, on the 28th of April, 1694, were reduced 


into Writing, and executed by the Duke and 
Dutcheſs; the Preamble of which Articles is in 
the Words following. M hereds diverſe Controver- 
fies, Debates, Demands, and Suits of ſeveral natures, 
have for ſome Time ſince been agitated, and continued, 
berween the ſaid Duke and the ſaid Dutcheſs bis 
HVife, &c unto all which it is at laſt held fitting (it 
being conducible to their reſpetive Quiets and Eaſe) to 
hade an End put. and the like for the future prevented. 
It is therefore hereby, and by the Parties to theſe Pre- 
ſents, declared and agreed in manner foll wing; Where- 
by the Dutcheſs convey'd to the Duke's Uſe the 


Manour of Caſt!e- Riſing, &c. And alſo the ſaid 
Dutch-1s and her T ruſtees afſign'd their Intereſt. 


in a conſiderable part of the Manour of Sheffield 
in Tkſhire to the Uſe of the ſaid Duke; ſo that 


by theſe Articles, and that Deed executed there- 


upon, the Duke had his then delir'd Advantages. 


That after the execution of theſe Articles, the 


Dutcheſs ſent for one Mr Negs, the Duke's 
principal Gentleman, and expreſs'd her ſelf very 
ſenſible of the Misforrunes of the Duke and her 
ſelf, and deſir'd Mr Nees to tell the Duke, That 
ſhe wou'd avoid all Company that ſhould give 
him any Offence; and, That ſhe would not ſo 
much as pay a Viſit, but where he liked: Which 
Mr Neg lately teſtified before the Lords, and 


that he acquainted the Duke with it ; as alſo, that 


ſhe had ſeveral times told him, If ſhe died firſt, 
ſhe would leave the Duke her Eſtate. | 
Thar rorwithlianding the ſaid Agreement, 
whereby the Duke and Dutcheſs agreed to live 
ſeparately, yet without his ſignifying any Diſſatis- 
faction to or with the Dutcheſs, and without any 
manner of Notice, or previous Proceeding in the 
common and ordinary Courſe of Juſtice, but by 
raking from her that Legal Trial in the Eccle- 
ſiaſtical Court, which by the Laws of this Realm 


\ ſhe is entitled unto, he did, on the 16th Day of 


February laſt, exhibit in the Houſe of Peers the 
Bill now depending, for diflolving the Duke's 
Marriage with the Dutcheſs, and for enabling 


him to marry again: Upon which the Proceed- 
ings were ſo very quick, two Foreigners (a French 


Fuot man, and a Dutch Coo maid lately brought 


from beyond Sea, being forthwith examin'd a- 


gainſt her, charging her with Facts ſuppos'd to 


be committed many Years ſince, and long before 


the date of the ſaid Agreement, and on which the 
two former Bills were founded, that it was impoſ- 
fible tor her to make her Defence, as ſhe might 
have done it the Proceedings had been againſt 
her according to the known Laws of this Land. 
The Dutcheſs thought her ſelf under a Neceſ- 
ſity of complying with all the Orders of the 


Houſe of Peers; and accordingly, as well as ſhe. 


could, made her Defence, tho” leſs than a Week's 
Time was allow'd her for doing it; and upon 
examining the Evidence of the Luke's Witneſſes, 


many Contradictions appear'd, ſome whereof tol- 


low, as doth appear by the Depoſitions taben in 


Writing, and now remaining in the Houſe of 
Peers. —_— | 1 55 

For Hauſeur the Foot- man ſwears, the Dutcheſs 
was at the Cock- pit, when, and before he came to 
live with Sir Jo%n Germaine; and, that he conti. 
nued there Fitreen Days after; and, that atter 
the Dutcheſs left the Cocł: pit ſhe went to Fix- 
Hall. 

 Vamfs the Cook-maid ſwears, Hauſeur came to 
Sir John when the Dutcheſs was at Fox-Hul 

Hauſcur (wears, that the 8th of Febr. 92, he lef 
Sir John's Service, when the Trial was between 
the Duke and Dutcheſs in Parliament, and after 
lived privately Six or Eight Weeks, till he and 
Vaneſs could get for Holland, and arriv'd there in 
Eaſtei following. | 

And yer in another place he ſwore, he deſir'd 
Leave to go; and afterwards, That he alſo went 
for Hwand as ſoon as the Wind was fair. 

But note, all the Evidence was cloſed and or- 
der'd to be ſumm'd up the Ninth of February, ſo 
that he needed not afterwards to have gone. And 
whereas he inſinuates, That he and Yanefs were 
ſecreted, and kept from being Witneſles ; 

Nite, It doth no where appear, that either he 
or Vaneſs were ever thought on for Witneſſes. 

Hauſeur ſwears, He return'd again to Sir J0/n 
in Summer 92, being often ſent to by Sir John, 

Whereas Bayly, another of the Duke's Witneſ. 
ſes, ſwears, he did not return again to Sir John 
in Two Years after he went away, Bayly the Wit- 
neſs being all that Time, and Three Tears before, 
a Servant in the Houſe. | 

Note alſo, That this very Summer, 92, towit, 
in Eaſter Term, the Duke brought his Action a- 
gainſt Sir John, which was tried Michaelmas Term 
92; at which Time it had been more likely, if 
Sir John had believ'd he could have done him any 
harm, he ſhould have kept him in Holland, rather 
than have ſent for him over, eſpecially conſiders 
ing that this Fellow afterwards ſwears Sir J 
ſwore in a Rage this Fellow would betray 
him. | 
Hauſeur being ask'd who ſent for Yaneſs over, 

He anſwerd, That after he had promis'd the 
Duke and Lord Howard to ſpeak the Truth of 
what he knew, they deſir d him, if he met YVaneſs, 
to deſire her to come over, and ſpeak the Truth 


of what ſhe knew. 


And being ask'd how long after he met Tuueſi 


anſwer'd, About Twelve Months ſince. 


And being ask'd when was the firſt Time he 
ſpoke to her about her coming over to ſpeak the 
Truth, anſwer'd, Tis about a Year fince. 

And belng ask'd how long it was ſince they 
reſolv'd to come over, anſwer d, Twelve Months. 

Vaneſs being ask d, Whether ſhe was not ſent for 
from Holland to be a Witneſs, anſwer'd, She knew 
nothing of it till eight or nine Weeks ago. | 

Vaneſs ſwears, She was ſent away on account 
of the Trial. | | 

Whereas Peacock, Hawkſworth, and Knight, three 
Servants of the Dutcheſs's, ſwore the Dutch*1s 
turn'd her away before the Trial, for keeping 
company with Dutch Soldiers ; and they do {wear 
a new Cook-maid there before the Trial. 

Hauſeur ſwears, he had a Key of the 
going into the Park, and could come in when he 


would, 4 4 
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And yet owns, he knew but two of the Ser- 
vants, one whercof is long ſince dead. 

And alſo the Dutcheſs's Servants ſwear, they 
never heard any body had a Key; and, that 
if any Key had been, they muſt have known of it. 
They alſo prove the ſhutting up, bolting, and 
chaining the Door every Night, and opening it 
every Morning; and but one of the Servants re. 
members ever to have ſeen him at the Door, and 
then he rung the Bell, but came only to ſee a 
Country-woman of his, and to carry Letters to 
Hulland, and brought Anſwer back to her, but 
was not admitted beyond the Paſſage. 

Hanſeur and Vaneſs (wear, They ſaw the Dut- 
cheſs and Sir Fohn in Bed together at Mill-bank. 

The Dutcheſs's Woman ſwore, ſhe has put 
the Dutcheſs to Bed, and taken her up every 
Night and Morning ſeveral Years, and never ſaw 
him in the Houſe. And two others ſwear, they 
were conſtantly in waiting Night and Morning, 
and poſitively deny any Knowledge of any ſuch 
Thing, and ſay, they never ſaw Hauſeur there; 
and, that Vaneſs was never admitted up Stairs, 
ſhe was ſo dirty a Creature, much leſs to dreſs or 
undreſs the Dutcheſs, as ſhe pretended often to 
have done. . | 

Paneſs ſwears, She could not tell the Places 
ſhe has been at theſe Six Weeks laſt paſt. 
Whereas | | 

Mr May, and two other of the Duke'sServants, 
ſwear, ſhe has been Fourteen Days in the Duke's 
own Houſe, with the full liberty of the Houſe. 
| Vaneſs being ask d, Whether ſhe ever told any 
body of the Occaſion of her going away, ſhe 
ſwore, Yes, ſhe told it to a great many in Hol- 
land, and not here. 

Let being afterwards ask'd, Whether ſhe ever 
diſcover'd that ſhe was ſent out of the way, ſhe 


ſwore directly, No. 


Theſe are ſome of the many plain Contradicti- 
ons and Diſproofs of theſe Evidences, beſides the 
great Improbability in their own nature, in ſeve- 
ral Things ſworn. | 

But it is alſo to be noted, that Hauſeur left 
Sir John's Service in a Diſguſt ; and ſo 'tis prov'd 
by Bayly, another of the Duke's Witneſſes, and 
that what Hauſeur ſwore could be nothing but 
Spight and Malice: Yea, tis prov'd on the Dut- 
cheſs's part, that he ſwore he would find a Way 
to be reveng'd of him, and that perhaps it might 


not be long firſt : And Mr Strange, Mrs Pires, 


and her two Maids, who could have depos'd very 


materially for the Dutcheſs, refusd to appear, 
tho often ſummon'd, being Perſons not in the 


Dutcheſs's Intereſt or Power. 


This Hauſeur has been out of Place ever ſince 


he left Sir John's Service, April 96, and is ſo ſtill, 
as he ſwears, and ſo in conſequence likely to be 
neceſſitous. 

Note alſo, that Hauſeur ſwears Sir John gave 
him ſeven Guineas to pay the Charges of him- 
ſelf, Daneſs, and another, which were order'd to 
be kept private till they could be ſhipp'd off, and 
alſo for their Paſſage into Holland, which was in 


Time from the 8th of Febr. 92, till Eaſter. 


Which does not look like a Bribe for a Secret 
of this nature, being hardly ſufficient to main- 
tain three People, and pay their Lodgings, for 
two Months. 7 
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Hauſcur would be thought a mighty Confident; 
ſo as to have a Key to the Dutcheſs's Houſe, to 


come in and go out when he pleas d; and yet; as 


well acquainted as he pretended to be with the 
Houſe, and the Dutcheſs's Bed-chamber, he could 
not tell on what Floor it was, nor What Furniture 
it had, nor whether wainſcoted or hang'd. And 
when he was askd which way the Windows. of 
the Bed-chamber look'd, he trifled in that Que- 
ition, and concluded, He could ſee the Water, 
but was afraid to go near the Window, for fear 


of being diſcover d; and yet had no Scruple of 


coming into the Houſe with his Key, at any 
time. | : RR 
Theſe Things being obſerv'd, it muſt be con- 
fider'd, that the Facts now in effect charg'd a- 
| nm the Dutcheſs are ſuggeſted co be done many 


ears ſince, and were debated and conſider'd be- 


fore the Peers, before the Reject ion of the two 


firſt Bills, and long before the Agreement for put- 


ting an end to all Controverſies and Debates. 
Now *tis very hard to put the Dutcheſs to ac- 
count again for thoſe very Facts, conſidering that 
after Eight or Nine Years many People are dead, 
others diſpers'd, and not in a little Time to be 
found out, and Circumſtances of Times and Pla- 
ces (which in the nature of all theſe Caſes is al- 
moſt all that is left to diſcover a Falſity) forgot. 

The Dutcheſs is alſo under the unavoidable 
Neceſſity of proving a Negative againſt down- 
right Swearing, and that without any Matter in- 
troductory ; and alſo by two mean Servants, the 
one turn'd out of her Place for keeping company 
with Foot-Soldiers, and the other leaving his 
Place in diſguſt, becauſe he could not have the 
Play-Money. LE . 

Maſters are already too much in the power of 
their Servants, and if they charge their Maſters 
with Adultery, Felony, and even Treaſon, it is 
not eaſily in the power of the Maſter to defend 
himſelf againſt downright Swearing ; Servants 
having thoſe Opportunities of the knowledge of 
Times, and Places, and Company, which cannot 
be denied or avoided, and which others have not, 
whereupon they may frame and build falſe Evi- 
dence, and many times are of ill Principles and 
deſperate Fortunes, and of Tempers very revenge- 
ful ; ſo that whoever turns away a Servant, he is 
in his power for his Eſtate, Honour, and even 
Life it ſelf; and therefore, for the Safety and 
Freedom of Families, in other Countries, they ars 
not permitted to be Evidence againſt their Ma- 
ſters, in any Matter criminal whatſoever. 

Note alſo, that the Dutcheſs thinks ſhe, as an 
Engliſh Subject, has by Magna Charta the ſame 
Right to a Trial in the legal and ordinary Way 
of Jultice as the reſt of the King's Subjects, eſpe- 
cially conſidering that there never yet was in 
England one Preſident of a Bill exhibited in Par- 
liament to diſſolve a Marriage at the firſt Inſtance, 
without any previous Procecdings in the Eccle- 
ſiaſtical Courts, (which in theſe Caſes is the Law 
of the Land) andnot above Five or Six Bills, in 
above 600 Years, ever paſs'd to diflolve Mar- 
riages, or make Second Marriages good, even after 
there had been a Divorce in the Spiritual Courts, 
and thoſe Bills too in Caſes generally where the 
Husbands were without any Recrimination. 

No Impediment appears why the Duke ſhould 
not have endeavour'd a Divorce at Law before he 
had attempred a me to diflolve the Marriage ; 
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for any Application to the Legi/ature for Trial 


of Matters of private Right is improper, becauſe 


there are proper Judicacures, that give that Re- 
medy the Law allows. | | 

To ask any thing of the Legiſlature, in private 
Cauſes between Party and Party, beyond what 
the known Laws in force give, ſeems to be im- 

proper ; becauſe, 

1. It is to make a Law in one Perſon's Caſe, 
which is not the Law in another's. 

2. It is to retroſpe& Actions, and after the 
Fact, to augment or alter the Penalty. Our 
Laws are certain and known, that Perſons may 
conform their Actions to them. 

3. The Courts and Forms of Law are equally 
the Subjects Right with the Law, and the Ap- 
plication to the Legiſlature takes away all that 
Right of Form and Charging; whereas a Cer- 
tainty in Time to anſwer, and Exceptions to 
Witneſſes, and other legal Defences of the Fact, 
cannot be denied the meaneſt Subject. | 

The Conſequence that ſhort and ſummary 
Ways of Procecdings may have on the Settle- 
ments of Eſtates and Families, may be very 


dangerous; and tho' the Duke of Norfolk's Bill 


paſſed the Houſe of Peers, yet a great Number 
of the Peers, both Spiritual and Temporal, en- 
rer'd their Proteſt againſt its paſſing, and their 


Reaſons for it. | 
It ought to be no Prejudice to the Dutch- 


eſs, that the next Heir preſumptive to the Duke 
doth not yet appear to be a Proteſtant, becauſe 
when a Bill which hath lately paſſed both Hou- 
ſes is become a Law, it is not likely that noble 
Family will be without a Proteſtant at the Head 
of it. 

If any of the Witneſſes formerly examined 
on the Bill in 1699. be now again produced, 
it is humbly apprehended, that as the Validity 
of their Teſtimony they then gave was totally 
overthrown by a greater Number of Witneſſes, 


ſo it will be again, tho' under the Diſadvantage 


of the great Diſtance of Time. 


Martis 19 die Martii, 1699. 


The Reading the Bill, for diflolving the Mar- 


riage of the Duke of Norfolk, the ſecond Time, 
and hearing Council as well on the behalf of 


the Dutcheſs againſt the Bill, as on behalf 


of the Duke for the Bill, being the Order 

of the Day, before the Council was called in, 

to prevent the Inconvenience of People croud- 

ing into the Houſe ; the Houſe made an Or- 
er. | 

That none but the Council, Sollicitors, and 
Parties ſhould be called in, and that the Wir- 
neſſes ſhould have Notice to attend without, 
8 to be called in, if the Houſe ſhould think 

t. 

It was alſo intimated, That if the Duke and 
Dutcheſs did think fit to come into the Houſe, 
they ſhould be accommodated with Chairs, that 
being a Reſpect ſhewed to the Nobility when 
they come into the Houſe. | 

And then the Council, and Sollicitors, and 
Parties of both Sides were called in: And firſt 
the Bill was read to them. | 

"= then the Lady Dutcheſs's Petition was 
read. 


The Council that appear'd, were, 


Sir Thomas Powyis, ? | 
Mr Dod, c for the Dutcheſs. 
Dr. Pinfold, | 


Mr. Serj. /1/right, 
Mr. Northey, 
Mr. Atwood, 

Dr. Oldiſb, 


And Mr. Speaker then ſpake to this effect. 


der the Duke, 


Mr Speaker. You are here, I ſee, Council on 
both Sides. The Houſe have ordered, That my 


Lady Dutcheſs ſhould be heard according to the 


Prayer of her Petition ; and my Lord Duke had 
likewiſe an Order to be heard to make good his 
Bill. I think the Petitioner is to be heard firſt, 
to make good the Allegations of her Petition; 


and when the Houſe have heard you both, as to 
that, they will conſider Whether they will pro- 


ceed to hear the Allegations of the Bill made out. 

Sir Thomas Powys. Mr Speaker, with your Fa- 
vour, Sir, I am of Council with the Petitioner, 
the Dutcheſs of Nerfolk, againſt this Bill that is 
now before you, and I believe I may ſay with 
ſome Aflurance, that this Bill, in the manner it 
is now brought before you, is the firſt that ever 
was attempted in this Honourable Houſe. It's 
Sir, true, that ſeveral Years ago this Bill, or an- 
other of the ſame Nature, was attempted twice 
in the other Houſe, and as often rejected; but tis 
as true, at laſt it does come from thence hither, 
but not without a Proteſtation there; and I hum- 
bly hope that you will take notice, that this is 
a Bilt of Divorce in Parliament, in the firſt In- 
ſtance, without a previous Proſecution to ex- 
mine the Fact in any of the ordinary Courts, 
that have Authority in theſe Matters. 

It is a Bill not only to Divorce the Dutcheſs 
_ a very ſhort Warning, who hath been a 

ife twenty three Years, but to render her In- 
famous to all Poſterity by Act of Parliament, 
which I account to be the greateſt Misfortune 
poſſible to befal any Perſon ; and at the ſame 
time it takes from her the the legal Trial of the 
Fact whereof ſhe is accuſed, and which ſhe 
hath a Right to by the Laws of the Land, ſure 


as much as the meaneſt Subject; and which we 


don't apprehend ſhe has in any wiſe forfeited, 
nor is there any Reaſon aſſigned, why his Grace 
has not been pleaſed to proceed in the ordi- 
nary Courſe. I hope, Sir, you will take no- 
tice alſo, that this is in truth nothing but 
a Suit between Party and Party. Tis meer- 
ly a Cauſe Matrimonal between Hxisband and 


Wife, began originally in the Houſe of Peers; 


and as hitherto the Beginning of Cauſes. be- 
tween Party and Party, in that Houſe, hath been 
ſtrongly oppoſed, ſo I hope it will be thought 
reaſonable to do fo always, becauſe it deprives 
the Subject of that legal Defence due to him by 


the Law of the Land. If this was always 


complained of, when the Proceedings were in 
a Judicial Way, ſurely tis a great deal worſe 
to begin there a private Cauſe between Par- 
ty and Party in the Legiſlative Way. I can 
ſee no manner of Difference with reſpect 5 
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1699. 
the loſs of thoſe great Advantages the Party 
is intituled to, only this ſeems rather to be the 
moſt againſt Reaſon, | : : 

Sir, this is a ſummary Proceeding with a 
Witneſs. It began but the 16th of February, and 
but a Week's Time given to the Party accu- 
ſed of ſo high a Crime, and of ſo great Con- 
ſequence to the Party accuſed, to be heard 
to it; and tho* perhaps we may with Reaſon 
enough find Fault with the tedious Proceed- 
ings in ſome Courts, where Appeals and Writs 


of Error are juſtly due, as where Property is 


well fixed, it muſt needs be reaſonable. I ſay, 
from various Cauſes, though Suits in the Ordi- 
nary Courts are very tedious; yet I am ſure a 
ſummary Way of proceeding without due Warn- 
ing, or any certain Way of making Defence by 
any known Rulez, and without Oath, as here 
without Appeal , without any poſlibility of re- 
trieving the Matter again, with great Submiſſi- 
on, and it this muſt be for all that one kas in 
the World, ſuch a ſummary Way is a very ter- 
rible Thing. 
I would be glad any one would make it his 
own Caſe, and think with themſelves how they 
ſhould like it, if their Life, Eſtate, and all 
they had, were put upon ſuch a ſummary Way 


of proceeding. Tis true, in ſome Kingdoms, 


where the Government 1s arbitrary, the Pro- 


ceedings are ſummarily, and moſt commonly 


they go together ; and if we were in a Place 
where the Judges were inf llible, and there were 


no falſe Witneſſes, and Truch could be diſco- 


vered at an inſtant, a ſummary Way would be 
beſt; but ſince Men are fallible, ſince there is 
Paſſion and Partiality in the World, ſince often- 
times there is notorious Detections of Perjury, 
and ſeveral Things are difficult to be diſcloſed, 
and require a reaſonable Time for examining 
into Facts ; from thence it 1s that there are 
ſettled Courſes for determining all Queſtions 
in England between Party and Party ; and there 
are known Rules and good Methods, for the 
relieving againſt any ill Judgment that is given. 

Whatever you may think of this particular 
Caſe of the Dutcheſs of Norfolk ; the Exam- 
ple is of mighty Conſequence to all Parents, 
that perhaps make hard ſhifr to give their 


Daughters conſiderable Portions, and may think 


they have married them well, and made Pro- 
vition for them and their Children. I fay it 
will be hard, if their Daughters ſhould be ſent 
home to them upon a Fortnight's Warning, and 


that Witneſſes ſhould be examined againſt them 


without their having Notice ſo much as of the 
Places of their Abode. And a Thing ſhould 
be determined before the Witneſſes can be well 
known ; and it muſt be agreed to be of great 


| Conſequence to all collateral Heirs, if Marria- 
ges are ſo eaſily and ſuddenly ſer aſide for want 


of Iſſue, which I find to be one of the Cauſes 
aſſigned for this Bill, and that it might be in a 


ſummary Way, perhaps, before they can well 


hear of it. I am ſure, this is a Matter of too 
great Temptation to be put upon Men that may 
grow weary of their Wives, and defire a better 


Fortune, or deſire Change, or may be moved 


by a thouſand Reaſons we can't think of, to 
revive old Quarrels, and think of Things long 


ſince paſſed, if you will ſee ſuch a Precedent 


of Divorcing in ſuch a ſummary Way. 
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This is ſure of infinite Concern to us in high- 
er Matters. A Bill of Divorce of a Woman in 
Parliament, without a legal Trial, is juſt the 
ſame Thing as a Bill of Attainder acainlt a 
Man for I'reaſon ; the one forfeits the Eſtate, 
corrupts the Blood, and takes away his Lite, 
and the other does very little leſs: For 1 find 


according to the Bill, tis to forfeit her Joyn- 


ture, to defame her Perſon, corrupt her Repu- 
tation; and tho' it leave her Life, it is left 
with Intamy, which is worſe than Death; and 
in a Caſe of this high Moment, ſure you will 
be caretul how you alter the Courſe of Trials. 


TI beſeech you, Sir, will not the reaſon be the 


ſame, that a Bill of Attainder may be brought 
againſt a Man, and that Witneſſes againſt him 
may be fetch'd from beyond Sea, which he had 
formerly diſcharged from his Service, and put 
the other Side ro prove what is always very 
difficult, the Negative, to make his Defence, 
which muſt needs require a reaſonable Time for 
the making out of Circumſtances, and laying E- 
vidence together ; where will be the Difference 
between proceeding againſt a Man for his Life 
without a Trial, and proceeding againſt a Wo- 
man for her Joynture, where her Name,  Fami- 
ly, and Reputation is concern'd, and perhaps 
her Children, the Leigitimacy of whom mult 
come 1n queſtion; and in a Caſe, where the 
Perion by no Behaviour of kers hath forterted 
ſuch a Trial, nor the Perſon that proſecutes 
this Bill, can't ſhew, that he hath been obſtruct- 
ed in his proceeding in the ordinary Way. I 
need not take notice of what every body knows, 
that we have a h-ppy Conſtitution, it we can 
keep it; every Man can calf his Wife his own, 
and his Eſtate his own, becauſe it can't be ta- 
ken away, bur by legal Trial ; but if you will 
go into theſe extraordinary Reſorts, when the 
Courts and the Law is open, without any pre- 
vious Preparations for thar Matter, by having 
a fair Examination, that the Party can't ſay 


there 1s a Surprize, I know not where it wall 


end; and though in one Caſe it may be deſi- 
rable that there ſhould be an extraordinary 
Relief; but will this go no further ? Can a- 
ny body ſay that? | 

That which we find in Magna Charta is-not 
to be forgor, where there is ſo much Care in the 
ſeveral Inſtances of it for the preſerving of Pro- 
perty, and the Right of Trials, Quod nullus de- 
ſtruatur, nec ſuper eum ibimus, nec ſuper eum mitte- 
mus, niſi per legale judicium parium ſuorum vel per 
legem terræ. 

Why, in this Caſe the Eccleſiaſtical Law, is 
Lex Terræ. And if that be to be taken away 


without any Reaſon, why may not the Law 


in any other Caſe ? | 
We have perhaps, in Time of great Emergen- 


cy and publick Difficulties, had ſome extraordi- 


nary Laws grounded on extraordinary Reaſons ; 


but now we are in a Time of ſettied Peace, when 


there may be a juſt Determination according to 
the Law of the Land, I can't fee any Reaſon 
for this Proceeding, no not in this particular 
Caſe. 

I would, Sir, with your Favour, take Notice 
of thoſe few Inſtances of this kind, that have 
been in England by Act of Parliament, and in 


what manner they have proceeded. 
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There have not paſſed hardly ſix in ſix hun- 
dred Years, I think I may challenge them on the 
other Side to ſhew ſo great a Number, but thoſe 
I have I ſhall quote : But they proceeded in an- 
other manner than this has done. 

*Tis true, where Perſons have had a fair Tri- 
al in a proper Court, and Witneſſes have been 
examined, and Sentence final been pronounced, 
and where the Party as to the Fa& hath been 
concluded according to the Law of the Land, 


when all this hath paſſed, ſome Inſtances there 
have been, that afterwards an Act of Parliament 


has paſſed to ſtrengthen the Sentence, and to 
carry it farther than the Eccleſiaſtical Court will 
allow, even to the diſſolving the Marriage, and 
enabling the innocent Perſon to marry again, 
but you will find all thoſe Acts are founded and 
built upon the Sentence of thoſe Courts, and 
recite thoſe Sentences as a great Inducement to 
the paſſing of thoſe Acts, and I crave leave juſt 
to take Notice of thoſe. The firſt we find, is 


that made in the Caſe of the Marqueſs of Nor- 


thampton, which was in 5 E. 6, He was married 


to a Daughter of the Earl of Eſſex, and ſhe elo- 


ped from him, and was proſecuted in the Eccle- 
ſiaſtical Courts, and there was Sentence againſt 
her of Divorce. The Marqueſs from hence took 


upon him to marry a Daughter of the Lord Cob- 
ham, and after four Years Marriage of her he 


obtained an A& of Parliament to ratify the ſe- 
cond Marriage, which Act recites a Settlement 
of Divorce in the Eccleſiaſtical Court. | 

This took its riſe from Examination according 
to Law, and that Act of Parliament is grounded 
upon it, and recites it as a previous Matter ne- 
ceſſa ry to induce that Act. 

The next that follows was the famous Caſe of 
the Lord Roſs, afterwards Earl of Rutland, tho 
there perhaps was as great a Notoriety of Fact 


as can be pretended in this Caſe, and he did not 


ſtand impeached of any immodeſt Behaviour, 


but even in that. Caſe the Divorce by the Act, 


followed a Divorce in the Eccleſiaſtical Court, 
and that paſſed with ſuch Difficulty that it was 
four Years in Hand, it began in ſixty ſix, and 
was not paſſed till ſeventy. I have a Copy of 
it, and it ſays that foraſmuch as Mannors, com- 
monly call'd L. Roſs. 

And it proceeds thereupon to enable him to 


marry again ; but this, Sir, could not be but by 


two Acts of Parliament, beſides the Sentence in 
the Eccleſiaſtical Court; for he firſt got that 
Court to declare the Children illegitimate, and 


then in the Year (o) the Parliament paſſed this 


Act. 
I know of no other till we come to a Caſe 
that happened within our Memory; tis the Caſe 


of a Perſon of great Worth, and I hope it will 


give no Offence when I cite the Precedent. 

It was the Caſe of Mr. Lukenor, who had 
been groſly abuſed by his Wife, by Elopement 
and open Adultery, but the A& he obtained 
went no farther than to diſable the Children born 


while ſhe lived in open Adultery, and that Act 


recites a Sentence of Divorce; I have a Copy of 
it, and I crave leave I may read a few Lines of 
it, It recites that Mr Zukenor's Wife had eloped 
from her Husband. | 
There was indeed a famous Caſe not long a- 
go, of a Lady that was taken away by Force, 
and pretended to be married, and an Act of Par- 


liament came afterwards to declare that Mari. 
age null and void, but even there was a Procecg. 
ing at Law with a Witneſs. The Perſon thy: 
had been concerned, was actually indicted and 
executed, it was not there to make a Divorce 
and fo it had been a vain Thing to have gone in- 
to the Spiritual Court, where there was no Mar. 
riage, for it was only a Law after the Fact de- 
claratory by Way of Caution, to give the more 
Satisfaction that that Marriage was null and 
void. 

Sir, the laſt I know of (and it may be proper 
for you to obſerve how quick theſe People come 
after it) was that of a noble Earl, that did ob- 


tain laſt Parliament, an Act for divorcing him 
and his Lady: Ir is the Cate of the Earl of Mic- 
clesfield, but in that Caſe it will be proper to 


take Notice to you, that there were Previous 
Proceedings in the Eccleſiaſtical Court, there 


was a Libel exhited againſt her, a Charge upon 


her, and Witneſſes examined, and ſhe had a fair 
Opportunity of making her. Defence; there was 
a regular and a long Proceeding againſt her, and 
2 Proſecution of her, in order to a Sentence 
of Excommunication ; and then there came the 
Earl's Petition into rhe Houſe of Peers, ſet- 
ting forth, that there had been ſuch a Procecd- 
ing as this, and that ſhe ſtood in Contempt, ha- 
ving been proſecuted as far as that Court could 

o: After an Examination of Witneſſes, in all 
the Caſes I have heard of a Divorce by Act of 
Parliament, there have been Proceedings in the 
Eccleſiaſtical Court, this was the Way of former 
Time, butnow we are beginning where the Mat- 
ter ought to end. | | 

And now the firſt Application is to that Place, 
wherein.all theſe Inſtances (as I think it ought 
to be) was che laſt Reſort, *Tis true, this Me- 
thod may not pleaſe the Duke, for we know his 
Grace is in haſte for cutting the Knot aſunder, 
at once, by the Legiſlative Power, but I hcpe, 
upon theſe Precedents, you will think it more 
reaſonable it ſhould be at firſt untied, or at leaſt 
looſen'd by a judicial Proceeding. If you will, 
I do not ſee how in Juſtice the Parliament can 
deny the like Remedy the next Seſſions to any o- 
ther that may be in the like Caſe; it may be in 
worſe, for here is no Pretence of any ſpurious 
Iflue : Can the Parliament of England, whence 
we take our Meaſures of Juſtice, deny the like 
Remedy in Juſt ice to any others that are in the 
like Caſe? What is it that guards you from an 
infinite Application of this Nature, but requi- 
ring Perſons to take the ordinary Courſe firſt, 
and to come round about to the Parliament, as 
the laſt Remedy, to carry the Sentence perhaps 
farther than the Eccleſiaſtical Court can do; but 
if Perſons can come up directly hither, I am apt 
to think yur Lobby will be crouded with Peti- 
tioners of this Nature the next Seſſions, though 
the Seſſions now are long and frequent, this ſiu- 
gle Buſineſs may be ſo great as to obſtruct all o- 
ther Buſineſs; I am ſure a Committee for Adul- 
tery would have a full Employment. 

Let it be conſider'd how ſtrange it would be, 
if ſome poor Man upon this Precedent, ſhall 
come and make Application, and tell you he 
ſtands in Need of ſuch a Bill from the Condi- 
tion of his Family; that his Wife plunders his 
Houſe, ſells his Goods, and lives in Adultery, 


and prays this Matter may be examined in * 
. | ſum- 
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Way, becauſe he is not able to go 
— co Courſe of Eccleſiaſtical Courts, 
and be faroured with a Divorce; would not 
this poor Man's Caſe ſeem to have the like Ju- 
ſtice, or poffibly more; and yet if ſuch a mean 
Man ſhould come with ſuch a Petition, per- 
haps it would look ſtrange ; but yet in Juſtice 
there is no Reſpect of terſons, the Law in 
England is, unum pondus & una menſura, and if 
this ſhould be done in the Caſe of a great and 
rich Man, and not for a poor Man, they may 
ſay what has been ſaid by ſome, That our Laws 


are like the Spiders Web, which only hold the lelſer In- 


As. 

5 thoſe that expect the beſt Fortunes and 
greateſt Advancage by Marriage, not undergo 
the b:d Fortune of Marriage too ? I am ſure if 
this be 1o, it's a Privilege of Peerage, never thought 
on before. | 

You may ſee, Sir, by this Bill, how Prece- 
dents grow upon you; at firſt in the Caſe of the 
Marqueſs of Northampton, it was hard to get an 
A& after a Divorce : So it was in the Caſe of 
my Lord Roſs; the laſt Seſſions in the Caſe of 
the Earl of Macclesfield, it went farther there, 
becauſe there had been a previous Proceeding 
in the Eccleſiaſtical Court, and his Lady had 
obſtructed that Sentence, that Act paſſed before 
Sentence; but now we are come to have it done 
without ſo much as a Trial to get a Divorce in 
the Eccleſiaſtical Courts; to have all paſſed at 
once in a ſummary Way, it will be but to pe- 
tition the Parliament, and all ſhall be determined 
without a poſſibility of being re heard. 

I know nothing can be ſaid on the other Side 
with good Re iſon ( unleſs that which I heard 
in another Place) why they ſhould not go to 
the Eccleſiaſtical Court, which is that thoſe 
Courts cannot divorce a Vinculo Matrimony, 
therefore it would have been a vain Thing ; this 
may be a good Reaſon for them to come to you 
afterwards, but 'tis no Reaſon for them to come 
here at firſt, unleſs they would ſay at the ſame 
Time, that every Thing. ought to be begun in 
Parliament, becauſe *tis poſſible every Thing 
may be brought to the Houſe of Peers at laſt; 
will they ſay that all Ejectments ought to be be- 
gun originally in the Houſe of Peers, becauſe 
after the Parties have been at great Charge and 
Trouble in the Courts below, they may be 
brought thither by Writ of Error at the laſt. 
This would have been a good Expedient, in a 
Cauſe lately where a Deed was tried over and 
over, if the Perſons concerned in ſo many Ver- 
dicts, had once thought of having begun in Par- 
liament to have had it ſettled, whether it was a 


juit Deed or no; if this be the Rule, it would 
be well it were known, and made to be the Law 


of the Kingdom, for that Law will be always 
reckoned heard which is made in one Caſe, if it 
may not be had in another; the Law of Englaud 
does go throughout, and if it be Law for one tis 
for another. I have but one Thing more to lay 


before you, and that ſcems worthy of your Con- 


ſideration, beſides all that I have ſaid. 

You obſerve the Bill is general without Re- 
ſtraint, of Time and Place, or Deſcription, or 
Circumſtances relating to the Fact; now, Sir, 
I muſt take leave to acquaint you, that ſo long 
ago as April, 1694, his Grace the Duke, who 


complains of this Matter, as if ſome Misfortune 
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had befallen him, having made former Com- 
plaints and Attempts for obtaining what he now 
deſi res, did at laſt in April, 1694, not ſudden- 
ly, but by Advice of Council, with his Friends 
about him, after a long Time of Agitation come 
to Articles with his Wife the Dutcheſs, of which 
I crave leave only to read the Preamble. 

The Articles are between his Grace the Duke 
of Norfolk and the Earl of Peterborough, and re- 


cites 


It is therefore determin'd by the Parties, and 


agreed as followeth, and thereupon the Articles 
proceed to ſettle every thing between the Duke 
and Dutcheſs to his own Satisfaction, and accor- 
ding to his own Deſire: His Grace hath reap'd 
the Benefit of thoſe Articles, by having receiv'd 
a great Sum of Money; and the Dutcheſs parted 
with her Intereſt in that Great and Noble Ma- 
nour of Sheffield ; his Grace hath had all that he 
on his part was to have, and hath executed abun- 
dance of Deeds, purſuant to his Agreement. Now 
if, after all this, there be a Proſpect of farther 
Advantage by another Marriage, that will not 
move you to give him a Liberty for a Departure 
from ſo ſolemn an Agreement, in what a Conditi- 
on are People that have purchas d their Peace as the 
Dutcheſs has, if they may have Liberty to go 
back beyond this, for the Bill has no ſtint; ſure- 
ly all Reconciliation between Men and their 
Wives, and all Acts towards them, and all Acts 
of Kindneſs, are to be favour'd ; and Matters 
of a Divorce are of an odious nature, and not to 
be encourag'd after ſuch Compoſure of Differen- 
ces, and Reconciliation. We have Inſtances of 
ſome that have taken their Wives again, and liv'd 
comfortably afterwards ; ſurely it ſhall not be in 
their power to go back and ſay, Pray let ws be 
divorced ; 'tis contrary to the Uſe of all Acts of 
Pardon. What is the End of all Acts of Parlia- 
ment of General Pardon, and all Statutes of Li- 
mitation, but to eaſe People in ſuch a Caſe ? For 
*ris impoſſible that any Perſon can be able to de- 
fend their Actions nine or ten Years. ago; they 
can t keep their Witneſſes alive, and therefore the 
Law hath often limited a Time, beyond which 
Perſons ſhall not go back: And this, we think, 
the Duke hath done by Articles, and ſurely they 
are concluſive both before Go p and Man. 

I ſhall ſay no more, but that J don't appre- 
hend the Nation will be in any great Danger, if 


the Duke do, betwixt this and the next Seffion, 


proceed in the ordinary Courſe, and prepare 
Matters againſt another Seſſion, I am ſure *ris 
of great Conſequence: No Man can deny but 
we have a good Conſtitution, but if it is in the 
Caſe of a particular Perſon to be broken, ſuch a 
Breach in this Conſtitution may not be very eaſily 
recover d. | 

I hope this Cauſe, that is precipitated here 
out of Time, and before thoſe Preparations were 
made that have been in all other Caſes, ſhall be 
remitted to its proper Place, where her Grace 
will give the Duke a meeting, if they be not be- 
fore that Time reconcil'd. 

Mr Dodd. Mr Speaker, I deſire the Favour of 


a Word of the ſame Side. Theſe Bills are not 
common, I think there are not above three In- 


ſtances to be found in the Records of this King- 


dom. 


This 


* Vide her printed Caſe ut infra. 
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This Bill is to diſſolve a Marriage after Twen- 
ty three Years Continuance, and that not upon ſo 
many Days Notice as there have been Years of 
the Marriage, for to ſerve the particular Purpoſes 
of one Perſon: *Tis a Law after the ſuppos'd 
Fact committed; the Law ſhould go firſt, and 
the Fact follow: It is not a General Law for all 
the People of England ; as ſuch, it would have 
another Conſideration : There is no occaſion for 
a particular Law, *tis a Bill from the Lords, and 
in a little time, for x hat I know, the Lords will 
prefcribe to it. There is not one of theſe Bills 
for a Commoner, unleſs in my Lord Roſs's Caſe, 
who was of a Noble Family. 

*Tis not pretended by this Bill, that the Dut- 
cheſs hath had any ſpurious Iſſue, though that 
was the Circumſtances of one of the Bills that 
did paſs, and that was a material Circumſtance 
in the Caſe; and that 1s not alledged here. 
"Theſe Bills are not to be made uſe of, but up- 
on extraordinary Occaſion, and the utmoſt Ex- 
tremity, and till then I hope ſuch Bills ſhall not 
be made uſe of, and we think the Proceeding 
upon this Bill, in this Caſe, will appear much 
harder; for 'tis the firſt Inſtance of this Nature, 
when there has been no Procceding in any 
Court whatſoever, to convict the Dutcheſs of 
this Offence, no Citation all this while in the 
Eccleſiaſtical Courts, where the Dutcheſs might 
have an opportunity to make her Defence. 

If thoſe Courts have Juri ſdict ion in any one 
Thing, tis in caſe of Matrimony ; it this was 
brought into thoſe Courts, the Dutcheſs would 
be allowel to make her Defence, not only by 
way of Recrimination, but Examination of 
Witneſſes; a Commiſſion might be had to exa- 
mine Witneſſes beyond Sea, if ſhe had any Wit- 
neſſes there, or in the Country; ſhe might appeal 
to a Superior Court, and thence to the Dele- 
gates; theſe are all, proper Defences that the 
Law allows, that there may be no Surprize up- 
on the Party; and if injur'd, he may be righted 
in another Place ; theſe Proceedings, we think, 
are neceſſary to go before a Bill of this Nature, 
for then the Fact would be plain; and it the 
Dutcheſs had been convicted in this manner, as 
to the Fact, we muſt not have opened our Mouths 
againſt it. | 

By the fame Reaſon that a Bill is brought t 
diffoive this Marriage, in a little time you may 
have a Bill to marry People. 
ſuch and ſuch Reaſons, ſuch Perſons ſhall be 
married; this would be a much readier Way in 
Caſe of Contracts, than any Proceedings in the 
Eccleſiaſtical Courts. And though they may 
ſay the Law of England takes notice of Contracts 
of Matrimony, as well as any other Acts, that 
is no Anſwer; for the Fact is, whether there 
is any Contract of Matrimony, or no; and ſo 
"ris here, whether my Lady 1s guilty of the 
Crimes charged here in the Bill, and for this ſhe 
ought to have a proper Trial, and ought to 
be called to an Account, in the ordinary Me- 
thods of Law, and then it might be proper to 
carry the Sentence farther than thoſe Courts 
can. I hope you will be very tender of making 
a new Precedent ; and I do not know of any 
Bill before this to convict a Woman of a ſup- 
poſed Crime ; then this 1s the firſt Bill of this 
Nature, and you will conſider, whether you 
will make a Precedent of it or no. Though this 


Be it enacted for 


before you is the Caſe of a great and hon 
ble Perſon; yet your Juſtice will be the "a 


- 


1f it ſhould happen thar any other Man in the 


Kingdom ſhould be in the ſame Circumſtances. 
and willing to {lip over all Trials, whereby the 
Perſon accuſed might have an opportunit of 
making her juſt Detence, as is the Caſe <a 
noble Lady, who is hurried on after twent 
three Years Marriage to a Determination u 
as many Days in this extraordinary manner. 

I hope therefore you will not proceed in 2 
Bill of this extraordinary Nature, of which 
there is not one inſtance to be given, where 
you have begun to examine a ſuppoſed Crime 
bur you have always left it to the Determination 
of the Law in the ordinary Courſe, and we 
think it ought rhe rather to be ſo in this Caſe 
becauſe tis not pretended by the Bill, that there 
is any Stop put to their Proceedings there; there 
is no Abſence cf Witneſſes, no Incapacity, but 
his Grace may proceed there to convict this 
Lady of the Crime he ſuppoſes her guilty 
of, and ſhe will there have her juſt Detence, 


and till then there is no Crime for you to judge 


upon ; and I hope you will think fit to reject 
this Bill. | 

Dr Pinſold. Mr Speaker, I deſire to ſpeak a 
few Words as to the Eccleſiaſtical Law, which is 
a part of the Law of England, as much as any 
other, for our Law does not receive Majus & 
Minus; and the Eccleſiaſtical Courts have been 
ſettled for ſeveral Ages, and are govern'd by 
ſuch Rules which every Subject has a Right to. 
Sir, this Bill is to diflolre the Bond of Marriage, 


and to give Leave to marry again; and I crave 


Leave to ſhew the Houſe what our Eccleſiaſtical 
Conſtitutions are in that Caſe, and how fender 
they have been in that Point, and how thoſe 
Conſtitutions are grounded upon the Canons and 
Decrees of Councils. "Hp 

The Caſes where the Bond of Marriage is to 
be diſſolv d are but few, and they ariſe before 
Marriage: Tis in the Caſe of the Precontract, 
or Nonage, or Conſanguinity, and there the Bond 
is broken by the Sentence of the Judge, and the 
Perſon hath liberty to marry again; but for 
what comes afterwards, whether it be the Caſe 
of Adultery, or any thing elſe, the Law Eccle- 
ſiaſtical, which, as I ſaid before, is part of the 
Law of England, hath been very careful not to 
diflolve the Marriage. 

The 48th Canon ſays, If any Layman ſhall 
put away his Wife, and marry another, he ſhall 
be excommunicated: That was the Senſe of 
thoſe early Days, and ſure they did not think it 
an indifferent Matter, becauſe they puniſh'd it 
with ſo heavy a Puniſhment. So 'twas in the 
Council of Arles, 3 14, and there it was decreed, 
That if a Man took his Wife in Adultery, he 
ſhould be forbidden to marry. 'There what was 
to be done? Counſel ſhould be given him not 
to marry While ſhe lived, tho' ſhe was an Adul- 
tereſs. 

And in the Council 402, the Neapolitan, Evan- 
gelical, Apoſtolical Council, it was decreed, 
That if a Man was divorced from his Wife, or a 
Wife from her Hus band, there they were not to 
marry, but ſhould remain unmarried, or be re- 
conciled. | 
And in the African Council, Canon 102, there 
it was provided, That they who were divorced, 

| whether 


whether *twas à Husband from his Wife, or a 
Wife from her Husband, they ſhould remain un- 
married. This was the Senſe of the ancient 
Canons and Councils, and this is receiv d into 
our Eccleſiaſtical Conſtitution. In the 15th Year 
of the Reign of Queen Elizabeth, in the Chapter 
of Divorces, *tis ſaid, That upon a Sentence of 
Divorce there muſt be an Admonition, and a 
Prohibition, that the Party ſhall not marry a- 
ain. : 
b And in the Year 1602, in the beginning of 
King James's Reign, there was a farther Provi- 
ſion made to keep them from being married a- 
ain; and that was this, That they ſhould give 
Bond and Security that they ſhould not marry 
again; this is certainly our Eccleſiaſtical Con- 
{titution, and grounded on the Senſe of the an- 
cient Canons. 

Now it remains to ſhew ſome Advantage 
this would have had: If ſhe had had the Trial, 
which of common Right is due to the meaneſt 
Subje&, ſhe would have had the Advantage of 
Challenges, Which ſhe can't have here; for here 
the Evidence muſt drop from the Witneſles 
Mouths, who are Foreigners, and have been long 
abſent ; there they muſt give an Account of 
themſelves, which here hath not been done by 
any body. The Lady might have given her Ex- 
ceptions to thoſe Witneſſes, and had a Commiſ- 
ſion into Holland, to have examined how theſe 
Witneſſes behaved themſelves, and whether theſe 
Perſons were to be believed and credited ; here 
ſhe would likewiſe have Liberty to give an Ac 
count how this Deſign began. I do now ſpeak 
with Reſpect to the Duke, but I do ſay it does 
ſeem to have begun a Year and a half ago. She 
would likewiſe have had the advantage of a thorow 
Reconciliation ; and here are ſome Deeds in (94) 
between the Duke and the Dutcheſs, which I 
hope, if the Houſe will take an Account of, will 
have its due Effect; ſhe would likewiſe have had 
the Advantage of an Appeal, the common Right 
of the Subject, and grounded upon good Reaſon ; 
and in caſe there had been a Neglect in the firſt 
Inſtances, the Party may be righted in another 
Place. 

By this Bill ſhe is debarr'd of the Advantage 
of Recrimination, to which ſhe hath a Right, 
for the Text Law is | 

And the Text Law, de Divortiis, were the 
Charge moſt true, which we do not admit; yet 
if ſhe can prove the ſame Thing againſt her 
Husband, the Fault of one muſt be ſet againſt 


I the Fault of another, and he can't have the Ad- 


vantage of his Prayer. 


I ſhall repeat only one Thing more, and that 


is the Caſe quoted already of the Earl of Maccles- 
feld, but in that Caſe the Lady withdrew her- 
ſelf five or ſix Days before Sentence ; yet there 
the Lord Macclesfield had all her Defences, and 
even her Recrimination, and had a Time to 
prove it; there was Publication, and a Day ſet 
down for Sentence, but ſhe ſpun out the Time 


till the Parliament was ready to riſe, and then 


my Lord's Friends adviſed him to begin in Par- 
liament ; and when the Lords were acquainted 
of my Lady Macclesfield's ſtanding in Contempt 
of the Court, and ſhe was proſecuted ſo far, 
that ſhe was almoſt ready to go to Priſon for 
her Contempt, then the Houſe of Lords did 


think fit ro receive my Lord Macclesfield's Bill, 
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and not before; but before my Lord Macclesfield 
brought his Bill in Parliament, there was no- 
thing remained to be done in the Eccleſiaſtical 
Courts but Sentence: And I hope for all theſe 
Reaſons you will not proceed upon this Bill. 
Mr Serj. Wright, Mr. Speaker, I am of Coun- 
cil for the Duke of Norfolk, who is your Supplis 
ant for this Bill, for Redreſs againſt the higheſt 
Injury that can be offer d; the Rights of his 
Marriage-Bed have been invaded, and he c mcs 
for that Relief here, which no other Court can 
afford him; for the learned Doctor on the other 
Side, tells you plainly from the Canon Law, 
that there can be no Divorce a Finculo Matrimo- 
nii in their Courts; now to fend us to a Court 
for Relief, that they tell us before hand can give 


us none, is in Effect to tell us we ſhall have 


none at all. 
The Bill is founded upon the Suggeſtions 


contained iu the firſt three or four Lines of the 


Bill, that the Dutcheſs of Norfolk, hath for di- 
vers Years lived in Separation from the Duke 
her Husband, and hath had unlawful Familiari- 
ty, and adulterous Converſation with Sir John 
Germaine, and is guilty of Adultery on her Part, 
and hath broken the Bond of Matrimony ; theſe 
are the Reaſons for which the Duke deſires this 
Bill may paſs; tis for the adulterous Converſa- 
tion of the Dutcheſs, not for one ſingle Act, but 
a continual Series of the like Acts for many 
Years ; for we ſhall not give only one ſingle Act 
or Inſtance in Evidence, but prove this Conver- 
ſation for ſeveral Years, beginning in Eighty ſe- 
2 and carry d on to the latter end of Ninety 
ve. 
It hath been objected, that this is the firſt In- 
ſtance of a Divorce, the firſt Bill of this Kind, 
where there has been no Proceedings in the Spi- 
ritual Court; that 'tis the firſt Bill of this Kind, 
we deny; but that there have been no Proceed- 
ings in the Spiritual Court, we own; for the 
Earl of Macclesfield's was the ſame to all Intents 
and Purpoſes, as this is; for though *tis true, 
they had been in the Spiritual Court, yet tis as 
true, they came here into Parliament, before a- 
ny Sentence in the Spiritual Court; now to 


2 


what Purpoſe 1s it to go into the Spiritual 


Court, and not to ſtay for the Determination 
of that Court, if the Judgment of that Court 
is to have any Weight, in the Caſe of the 
Earl of Macclesfield; tis true, they had been there 
and examined Witneſſes on one Side, with all 
Precipitation, yet would they not ſtay for a Sen- 
tence there, but quitted their own Proceedings 
and came to the Parliament; now I do take it 
that they had better never been there, than to 
have come away before Sentence ; for when they 
were in the Spiritual Court, and were proceed- 
ing there, to leave that Court, ſhewed rather 
a Miſtruſt of their own Caſe. Bur it was no 
Objection in that Caſe, that it was taking it a- 
way from the juriſdiction of the Spiritual Court. 
We don't come to you for any Thing the Spiri- 


tual Court can grant us; for that Court goes no 


farther, if the Fa& be proved, than to make a 
Separation à menſd & thoro, but the Bonds of 
Marriage is to be continued fill ; now with 
Submiſſion, this is to puniſh the innocent inſtead 
of the guilty ; what would the Dutcheſs delire 
more, than to be ſeparated from the Bed and 


Board of her Husband, and be left free to ac- 
| company 
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company Sir Joh Germaine; but we £0 further, 
for we come to the Parliament to ditlolve this 
Marriage for that, which is allowed by ſeveral 
learned Writers to be a juſtifiable Reaſon for 
fo doing, for Adultery committed by the Wife; 
ti | ay his 
tis expreſly that a Man ſhall not put away h. 

Wife, except in Caſe of Fornication; this Text 


plainly allows, that in Caſe of Fornication, a 


Man might put away his Wife, but the Popiſh 
Canons the Doctor has named, have put a 
Conſtruction upon it; ſay they, you ſhall put 
her away, but how ? She ſhall be removed from 
your Bed and Table, but you ſhall not marry 
another. Then they ſay, there is no Precedent 
of a Bill of this kind, but there hath been a 
previous Proſecution in the Spiritual Courts; 1 
agree the Marquis of Neorthampton's Caſe, that 
that Act does recite the Proceedings in the Spi- 
ritual Court: But that Caſe is ſtronger than 
this, for there the Marquis of Northampton had 
married even in the Teeth of their Canon Law, 
and comes afterwards an Act of Parliament to 
make this Marriage good, and there the Di- 
vorce was no Ingredient upon the paſſing of the 
Bill : But the Parliament enacted the Marriage 
to be lawful. In my Lord Roſs's Caſe, rhere 
is no mention of any Divorce. | 

I appeal to the Journals of your own Houſes 
for that ; but notwithſtanding the Divorce, the 
whole matter was examined over again, Witneſles 


were examined both in the Houle of Lords, and 
here upon the firſt Bill which was brought, 


which was to illegitimate and baſtardize the 
Children; and the Witneſles proved, that my 
Lord Roſs and his Lady had not lain together for 
a long time, and that ſhe had kept Company 
with others , ſo that the Parliament did not 
found the Bill upon what had been done upon 
the Divotce. 

I appeal to your own Memory, that in 
the Earl of Macclesfield's Caſe, there was. no 
Uſe at all on that Side, the Bill was brought, 
that there had been Proceedings in the Spi- 
ritual Court, nor is any ſuch Thing recited 
in the Bill, but only an expreſs downright 
charge of Adultery ; nor was it proper for them 
to have mentioned any Proceedings in the Spi- 
ritual Court, ſince they waved that Proſecution, 
but we on the other ſide inſiſted on it, as a 
Reaſon why the Parliament ſhould not proceed 
in it, it being to take upon them an original 
Juriſdiction, but we were then anſwered by 
a Learned Gentleman againſt this Bill, that ir 
was in vain to go there, for they could not 

ive the Remedy that might reaſonably be ex- 
pected. I beg the Favour to mention a Caſe or 


two, Where Divorces have been in Parliament, 


and there have been no Proceedings in the Spi- 
ritual Court, one of them was the Caſe of Mrs 
Knight, who was married infra annos Nubiles to 
Mr Goodwin, Every one knows that a Mar- 
riage, infra annos Nubiles, is a good Marriage, 
and if the Woman be above nine Years Old, ſhe 
ſhall be endowed ; and yet notwithſtanding, for 
ſome irregular Proceedings without going into 
the Spiritual Court, they came into Parliament, 
a Bill was paſſed by which this Marriage was 
diſſolv'd, and I think 'tis expreſly Enacted, 
That ſhe ſhall not marry till ſuch an Age. 
This goes farther, for here J am ſure the Doctor 
would have explained, and told you, if there 


had been Reaſon to diſſolve the Marriage, the 
could have done as great a Feat in the String 


Court, that they could have examined Wir 


neſſes upon Oath, and could have told you 
whether there was proper Evidence, yet the 
Parliament without any Regard to whar the 
could do, would aſſert their own Juriſdiction 
The Caſe of Mr. Wharton was mentioned on 
the other ide, and therefore I need not { 
any thing to it. There was nothing of Divorcs | 
nor needed any. = 0 


They ſay, this Bill begins where it is proper 
for Matters of this Nature to end; and that 
after we have taken a turn into the Spiritual 
Court, and travelled three or four Years there, 
then it will be fit for the Judgment of Parlia- 
ment. I would know it they had been ſeren 
Years in that Court (and perhaps if they come 
there, we ſhall not get our ſooner; ) to what 
uſe the Examination of that Court would be. 
This Houſe, I preſume, would not let thoſe De- 
poſitions be read here, eſpecially it the Wit- 
neſles to their Facts were living. | 


They fay this is a very ſummary Way of pro- 
ceeding, it may be too quick for the Dutcheſs, 
but you may be pleas'd to conſider, that there 
was a Bill brought into the other Houſe ſome 
Years ago and rejected; upon what Terms, that 
will reit upon us to ſhew you by and by. 


But the Matter was, the Witneſſes that pro- 
ved the Fact, was ſent out of the Way by the 
Dutcheſs and Sir John Germaine, when Things 
were under an Examination, and we hope 2 
a Matter of this Nature, never ſhall be baffled 
by keeping the Evidence out of the Way. 


We told them long ago, who the Witneſſes 
were ; they were the Dutcheſs's Servants, ſuch 
as they thought fit to entruſt, 


They fay this Bill deprives the Dutcheſs of 
her Trial; 1 hope no body thinks the Parliament 
will paſs a Bill, without due Examination of 
Witneſſes, and legal Proof of the Fact; if fo, 
what Matter is it, whether the Proof be made 
before the Parliament, or ſome inferior Court; 
it the Dutcheſs be guilty of this Crime, we 
come here for a Relief, which the Spiritual 
Court, the Doctors tell you, can't give us; ſince 
the Dutcheſs hath broke the Bond of Matri- 


mony, We come to you to Diſſolve that Mar- 


riage, and I hope we ſhall have it. 


The Doctor hath inſiſted on one Thing, that I 
think is very extraordinary: He tells you by 


the Rules of their Law, if the Woman can 
recriminate, and prove her Husband guilty, in 


ſuch a Caſe, they muſt ſer the Fault of one ar 
gainſt the Fault of the other. 


I wiſh the Doctor could have told you the 
Offence had been equal, that the Injury to Fa- 
milies had been equal ; a Man by his Folly of 
this kind brings no ſpurious Iſſue to inherit the 


Lands of his Wife, but a Woman deprives her 


Husband of any legitimate Ifſue, for when ſhe 
converſes in this Manner with another Man, 


the Iſſue may be equally look'd upon to be that 
| | Man's, 
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an's, if not more, and this Lady hath kept 

11 erer ſince the Lear Sixteen 

Hundred Eighty Seven, and left the Duke. 


One Thing is farther objected, and they in- 
fiſt upon certain Articles of Agreement in Ninety 
four, and they read to you the Preamble of 
them ; hy, Sir, the Articles, it they come to 
be read through, I am ſure it won t amount to 
what they pretend; it does not amount to this, 
that the Lutcheſs might uſe her Body as ſhe 
pleaſed, there is no Agreement that ſhe ſhould 
live after her own pleaſure : Indeed ſhe was 
to have the uſe of her Houſhold Goods, and 
Servants, and live where ſhe pleaſed, but that 
will not juſtifie her in her Way of Living. 


Then to tell you, theſe are Matters of long 
ſtanding, they are ſo, and of a long conti- 
nuance”; for, if my Inſtructions prove true, we 
ſhall prove this Scene of Adultery for matter of 
eight Years ſucceſſively, and that by Servants 
that were privy to the Intrigues, who were 
ſent away to Holland; but no ſooner was the Bill 
baffled but the Man was ſent for again, and the 
{ſame Converſation continued that was between 
the Dutcheſs and Sir John Germaine before he 


left England. 


The ſame was continued after he came back 
to his Service in (1691) only they were ſome- 
thing more cautious, and People were not ad- 
mitted ſo familiarly to ſee them in Bed toge- 
ther in (1692) and ſo it continued till 1695. 


"They mentioned the Statute of Limitations, 


 - which was to put an End to frivolous and vexa- 


tious Actions; how they can apply it to this 
Caſe, I can't ſee; becauſe a Man ſhall not 
bring frivolous and vexatious Actions after a 
long diſtance of Time, therefore a Man ſhall 
not complain when he hath received the great- 
eſt Injury that can be done to Mankind. 


Sir, They are kind to us again, in recom- 
mending it to the Duke to go into the Spiri- 
tual Court till next Seſſions; but we think 
we are in proper Method here, for that Re- 
lief which the Spiritual Court cannot grant ; 
and ſince we have ſo good Reaſon to come here, 
if we prove the Fact, I hope this high Court 
will not ſend away a Complaint of this Nature, 
without ſuch Relief as ſuitable. 


Mr. Northey. Sir, J am of the ſame fide, 1 
would beg leave to ſay this, As to what the 
Council have ſaid in relation to the Evidence, 
That there were three Witneſles examined upon 
Oath, in the Houſe of Peers, before the Bill 
did paſs there; and I believe they are aware 
of that, and that when you hear our Wit- 
neſſes, there will be no Anſwer to be given 
on their ſide ; and indeed the Witneſſes they 
brought, were ſo far from contradicting our 
Witneſſes, that they did really confirm them. 
But that is not the Caſe now, what our E- 
vidence 1s, or Whether it be fit for you to be- 
lieve them, that will be when you have hear 
them; and for the matter of the Time, that 
you can't take notice of neither, till you hear 


our Evidence, But this I may ſay, we ſhall 


Vol. V. | 
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and his Datcheſs, for a Divorce. „ 


bring a Man that will ſpeak to within four or 
five Years. | 


Bur the Matter they apply themſelves to, 
which is material, is, Whether it is proper 
for you to proceed upon this Bill, that is, to 
give ſuch a Relief as we deſire by diſſolving 


this Marriage. And in the next place, Whe- 


ther this be a proper Time to ask this Fa- 
Vour. 


For the firſt, the Learned Doctor tells you *tis 
not proper at any time to do it, for he would 
have the Canon Law govern here, as it does in 
their Courts. But the Council on the other fide 
have cited you ſeveral Precedents where it hath 
been done. In the Caſe of the Marquis of 
Northampton, the ſecond Marriage was contrary 
to the Canon Law, and yet that Marriage was 
confirmed according to God's Law. And this 
Bill is to relieve againſt the Canon Lay, 


Now, whether we are here in a proper time, 
Sir Thomas Powys has ſaid a great many Things, 
which may be proper to many other Purpo- 
ſes. One Argument was, becauſe the Witneſſes 
can't be upon Oath, but that we know will 


not prevail in this Place. In the next place 


they except, becauſe this Proceeding is in a 
ſummary Way. I would know of them, whe- 


ther there is not the ſame Objection to all Pro- 


ceedings before a Jury, that they have no notice 
what Witneſles will be produced. 


Then in the next place they bring a great Ar- 
ument for the Recital of ſome of theſe Bills, 
hat there have been a Sentence in the Eccle- 
ſiaſtical Courts. Now, *tis true, they have been 
ſo in ſome of thoſe Caſes ; but I beg leave to 
obſerve, That in the Caſe of the Marquis of 
Northampton, the Bill was not to confirm the 
Sentence, or to enable them to marry, but to 


deliver them out of the hands of the Eccleſiaſtical 


Courts, who ſaid it was not lawful in that 
Caſe to marry, for they were married be- 
fore. 


I beg leave to ſay, That in the Caſe of my 


Lord Macclesfield, there was no Notice in the 


Bill that came down to you, of any Proceedings 
in the Eccleſiaſtical Courts. And I take this 
to be the Reaſon, becauſe there was no Sentence, 
though where there was a Sentence, they had 
good Reaſon to take notice of it. And I think 
there is as much certainty, and as good ground 
to proceed on this Bill, as in the other Caſe, for 


the Witneſſes have been already examined in the 


Houſe of Lords. In the Caſe of my Lord Roſs, 
there was no Regard to the Determination of 
the Eccleſiaſtical Courts, as a Guide to the 
Parliament: and it was looked upon as of no 
Conſequence, for the Witnefles were examined 


again. 


"Tis true, when we came before you without 


ſuch a Proceeding, we came under this Diſad- 
vantage, you will be ſure to expect a plainer 


d and fuller Proof, but for that we will undertake 


to make the Fact ſo plain, that they can't give 
the leaſt Pretence to anſwer toi t. | 
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liat ion ſhould drown all Thingsbefore that time, 


We are here asking that we can't have any 
where elſe: Their great Deſign is Delay, and 
that we have learnt from the Civilian, Who tells 
you, their Methods are very grave and deliberate, 


and, that they may have a Commiſſion to exa- 


mine Witneſſes beyond Sea; and that is to en- 
quire how their own Servants have liv'd beg ond 
Sea 

As to what Sir Thomas Powys would have, that 
is, that we ſhould go into the Spiritual Court, 
and apply our ſelves here again next Seffions , I 
do not think the Legiſlature will ſend us back to 
ask that in the Spiritual Court which both have 
ſubmitted to: For after the Duke had miſcar- 


- ried in the Relief he ſought by another Bill, by 


the Dutcheſs's ſending the Witneſſes out of the 
way; why truly, after that, to prevent any Pro- 
ſecution in the Spiritual Court, the Dutcheſs 
ſubmitted to a Separation by Articles, and that 
was all the Duke could have pretended to by the 
Eccleſiaſtical Law: We follow her upon that, 
and come to enforce that Separation. And, to 
make it effectual, and for that which we humbly 
hope will be thought but Juſtice to the Duke, 
that 1s, to be deliver'd from this Wife, and to 
have Liberty to marry again; we think there is 


no Occaſion for Delay, and that no body can 


be hurt by a Precedent that carries Relief in this 
nature, and deliver us from a Law which in the 
Days of Popery was put upon us. Upon the 
whole Matter, I hope you will think that we 
are here very properly for Relief, and that we 
ſhall have the Favour to call our Witneſſes. 


Dr Oldiſb. Sir, the great Objection againſt the 
paſſing of this Bill was, becauſe Witneſſes had 
not been examin'd in the proper Court. Tis 
very true, generally ſpeaking, in Caſes it ought 
to be ſo; but here 1s a very great Exception to 

that Rule, and which, I think, can't admit of an 
Anſwer, and that is, the Notoriety of the Fact; 
and in that Caſe they begin with Execution. 
And if that be ſo, I think there never was a 


clearer Demonſtration in the World; for when 


formerly the Dutcheſs came to give in her An- 
ſwer in the Houle of Lords, to the Charge againſt 


her, ſhe did declare, That in the Year 83, or 


thereabouts, ſhe went out of England, and tarried 
Three Years, and ceturn d about the T'ime of 
the Revolution. And it does plainly appear 
there, beyond all queſtion, that ſhe was at Lam- 
beth, and went under the Name of the Lady 
Beckman, and was attended by one Keemer, who 
went then by the Name of Goodman. Beſides 
this, there are Witneſſes that ſpeak to particular 
Facts. Now, I fay, here is that which amounts 


to Demonſtration, and where there is a Noto- 


riety of Fact, that is an Exception out of the 
General Rule, and 'tis proper to begin with Exe- 


cution. | 
There 1s an Exception to the General Coun- 


Cils and Canons that have been mention'd, That 


there ſhall not be a Divorce 4 Vinculb. Sir, I ſay, 
it was an Eccleſiaſtical Conſtitution which was 
againſt the Law of Gop; and 'tis demonſtrably 
{ſo ; for where our Saviour ſays, That a Man ſhall 
not put away his Wife, except in cafe of Fornication ; 


dt is plain, that in caſe of Fornication he may. 


There is another Thing inſiſted on, and that 
15, That there was a Reconciliation between the 


Duke and his Dutcheſs. "Tis true, a Reconci- 


but when the Law takes notice in caſe of a Re. 
lapſe, that does recrudeſcere, it rubs upon the old 
Sore, and then that which was before laid allee 
is brought again upon the Stage, and will return 
with greater Vengeance. And we have plain 
Proof of her living in the ſame manner fince as 
before. 5 

But they would inſinuate to you, That in 
caſe there was a Trial in the Eccleſiaſtical Court 
there might be a Recrimination, but there muſt 
be a Compenſation, which can't be thought in 
this Caſe ; for, I think, in this Caſe, under Fa- 
vour, there is no Compariſon. I don't think 
they are Paria, for tis impoſſible for the Hul- 
band to do that Injury as the Wife may; for ſhe 
may bring a Baſtard into the Family, and then 
the Eſtate does not go according to the Law of 
Gop and Nature, for every body deſires his 
own Blood ſhould ſucceed him, 5 

Sir Tho. Powys. Sir, I ſhall ſay but very little, 
But Three or Four Things have been mention'd 
on the other Side, which they offer as if they 
conceiv'd them to have great Weight, and yer 
they ſeem to me as very capable of being an- 
ſwer'd; and I crave your Favour to do it. 

They have gone much upon the Proofs that 
they are ready to make, and, I think, not very 
properly, becauſe we ſpeak againſt their proceeds 
ing upon this Bill; but I am ſure it turns upon 
them: For, according to their own ſhewing, 
they are very well prepar'd to proceed in a re- 
gular Courſe, for they have their Witneſles ready, 
and nothing does obſtru& them. 

Mr Serj. Wright mention'd a Thing which, 1 
muſt confeſs, I was ſurpriz'd in; tor when I told 
him, he could not find any Precedent of ſuch a 
Bill as this, without a previous Proceeding in 
the Spiritual Court; Mr Serj. Migbt ſaid, It 
was quite otherwiſe ; and, to ſhew you it was 
ſo, he cited two Caſes where there was no Mar- 
riage : Now I always underſtood, a Divorce 
mult be in any Caſe where there was a Marriage, 
for the Caſe of Mr Knight's, that was very late- 
ly : That was the Caſe of an Infant, who they 
pretended to have married infra anno, nubiles, 
and therefore, ſays he, the declaring of that 
Marriage to be null and void by Act of Parlia- 
ment, was a Divorce. The other was the Caſe 
of Mrs Wharton, which was no Marriage nei- 
ther, for Marriage muſt be by. Conſent, and that 
was a Force : And that he fancies to be a Caſe, 
where there was a Divorce too, without pro- 
ceeding in the Spiritual Court ; and yer, of his 
own ſhewing, it was no Marriage. 

Another Thing I am much more ſurpriz'd at, 
we inſiſted, that they would not ſhew an Act 
for making a Divorce without giving the Party 
an Opportunity to make a Defence ; and the 
Doctor ſays, in Common Caſes it ought to be ſo. 
And they cited the Earl of Macclesfield we firit 
mention'd, and the Doctor told you the Progreſs 
it had, and that there was a full and regular 
Proceeding, of great length of Time; and, that 
my Lady Macclesfield had all her Witneſſes exa- 
min d, and my Lord proſecuted her to an Ex- 
communication, which is in effect a Sentence, for 
it is in our Law as in Caſes of Outlawry. This 
he calls a Precedent wherein they proceeded to 
get an Act of Parliament, without a previous 
Proceeding in the Spiritual Court. nn 
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He tells you in the next place, That notwith- 
ſtanding the Divorce in the Caſe of my Lord 
Roſs, the Parliament did examine Witnelles; tis 
true, they did, for 1 don't think they will fo en- 
tirely pin their Faith upon thoſe Proceedings, as 
to have no other Satisfaction. But will he there- 
fore ſav they took no Notice of it, when tis 
the Foundation and Ground of the Bill ? 
He tells you in the next place, That the Crime 
does not ſeem equal between the one and the 
other; and ſo, in ſome ſort, they ridicule the 
Doctor's Notion of Recrimination, But I ap- 
prehend the Doctor is right in it; for it would 
be hard if a Man ſhould marry a young Woman, 
and give her an ill Example in his own Family, 
(Ido not ſay tis this Caſe) and bring her ac- 
quainted with looſe and ill Company, and by his 


Example or Provocation lead her into the ſame 


Offence; Would that Man deſerve to be rewar- 
ded with a new Wife, and another Portion, be- 
cauſe his firſt Wife had only follow'd his 
Example ? 22 | 

They ſay, the Offence is not equal, becauſe 
the Man brings no Children into the Family. 

I doubt it happens oftentimes to them that 
go abroad, that they bring home that to their 
Vives which ſticks longer by them than their 
Children. | 

Then to come and ſay, The Articles can't be 
of any Uſe to us at all; and to imagine that we 
uſe the Articles ſo, that the Dutcheſs might be 
at perfect liberty to live in Adultery; I wonder 
how thac Conceit hath follow'd him hither, 
when we told him we had not ſuch a Thought 
as to live in Adultery, but they do dire& her 
to live ſeparate ; and ſo we uſed them, as an 
Anſwer to that Part. We uſed them likewiſe as 
an Act of total Oblivion and Remiſſion of any 
Thing beyond that Time; and, I hope, to ſuch 
Purpoſes they ſhall be thought ſacred. | 

Now I beſeech you, Sir, on the whole Matter, 
have they on the other Side ſaid one Thing but 
what does totally tend to bring all Caſes of A- 
dultery immediately before you? Have they 
diſtinguiſh'd this Caſe from the Caſe of any other 
Perſon ? And then, if they have not, I do not ſee 
from henceforwerd, that any but Fools will go 
to the Eccleſiaſtical Courts for Relief; For, ſays 
the Serjeant, they cannot give them a final Re- 
lief, and enable any Perſon to marry again, and 
therefore let no body think to go there again ; 


but here is a Relief to be had worth a Man's 


having. But, I hope, we ſhall have the Benefit 
of the Law, as it is, till you think fir to alter it, 
and then you will erect ſome Judicature, where 
People may have their Trial. Now therefore 
the Argument goes too far, or it argues nothing 
at all, becauſe, if there be any thing in it, it goes 
to _ away the Proceedings of thoſe Courts 
totally. | | 

Bur thoꝰ thoſe Courts cannot do all that theſe 
Gentlemen deſire, they can do what is very pro- 
per to be done. They can examine Witneſſes, 
and pronounce Sentence, and give the Party a 
full Opportunity of knowing the Accufation 
and Accuſers ; and then the Caſes we have men- 
tion'd have had the Aid of on Act of Parlia- 
ment. 


already; I hope, ſince you ſee what Uſe they 
— of _ laſt Precedent of my Lord Macsles- 
ol, V. 


and bis Ditcheſs, for a Divorce. 


feld, where he did proceed to an Excommunica- 


Sir, We have ſpent a great deal of your Time 
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tion. Now from thence they argue, that you 
ſhould proceed Originally in this Caſe. When 
is the Time to make a Stand, but in the firſt 
Caſe ? And then no Man can complain of any 
Injury. If you grant this to my Lord, I think 
in Juſtice you cannot deny it to any other that 
ſtands in need of it. I believe there never was 
the like before, and therefore, I hope, -you will 
put a ſtop to it here. N 

Mr Dodd. The Gentlemen on the other Side 
have told you, that our Saviour hath ſaid, That 
no Man ſhould put away his Wife, except for Forni- 
cation. Tis true, the Text is fo, but he cannot 
ſhew you any 'T'ext wherein our Saviour ſays, 
That the Man may marry again, tho' he might 
put his Wife away. Another Thing was ſaid, 
as to the proceeding in the Eccleſiaſtical Courts. 
Dr Oldiſh ſays, There is to be nothing but Exe- 
cution Where there is a Notoriety of Fa&; and 
here the Fact is Notorious, and therefore you 
may come up to order Execution; but that is a 
ſtrange Doctrine to our Engliſh Conſtiturion. 
Would they hang one firſt, and try him after- 
wards ? That would make Work. Ler the Fa& 
be never ſo notorious, yet 'tis the Right of all 
the People of England to have a legal Trial ; and, 
I hope, you will not interpoſe till there hath 
been a regular Trial in another Place. 

Then Sir Thomas Powys offer'd to produce the 
Articles, but they were not admitted. 


Lunz 25 die Martii, 1700, 


The Houſe reſolu'd themſelves into a Committee of 
- N Houſe, to confider of the Duke of Notfolk's 
Bill. 

Sir Rowland Gwynne took the Chair of the Com- 
mittee of the whole Houſe. | 

And the Cruncil and Sollicitors were calld in, and 
the Bill read to them; and then Mr Northey, of 
Council with the Duke, open d the Evidence this. 


Mr Northey. T Am of Council for the Duke of 
Norfolk, 1 ſhall not trouble you 
now (becauſe I think it not fit) to ſay any thing 


for the Bill, for that you have approv'd of by 


Commitment of the Bill, and declar'd it to be a 
reaſonable and juit Relief againſt the Dutcheſs, 
for the Adultery charg'd in the Bill. I ſhall not 
ſpend any of your Time in aggravating the 
Crime of Adultery. 

But that which 1s incumbent on his Grace's 
Council now, is to lay before you the Proofs of 


the Fact ſuggeſted in the Bill; and the Facts to 


be prov'd are the Introduction of the Bill, That 
the Dutcheſs has liv'd, for divers Years, in ſepa- 
ration from the Duke, and had unlawtul Fami- 
liarity and adulterous Converſation with Sir 
John Germaine; and for that Fact we will call 
our Witneſſes. 

And our Evidence will make this out to you, 
as plain as tis poſſible to expect a Matter of this 
nature to be provd, | 

However, I think they have manag'd Things 


in that manner, as we ſhall be able to give as 


plain a Proof of theſe Facts as might be expected. 
of thoſe Acts which are in their own nature moſt 
publick. However, in the nature of the Thing, 
there were but a few Perſons to be entruſted 
with it, and thoſe were generally Servants, who 
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had attendance on the Dutcheſs's Perſon. 
ſhall produce you Servants both of the Dutcheſs 
and Sir John Germaine ; and, I hope, it cannot 
be an Objection, That they are Servants; for to 
object to them for that Reaſon, is to ſay, You 
ſhall prove the Fact, but you ſhall have no Wit- 
neſſes, for theſe are Facts that cannot be prov d 
but by ſuch as were concern'd with the Dut- 
cheſs. 

For our Evidence, it will fall out to be this: 
The Duke and Dutcheſs were married in the 
Year 1677, and they liv d together till about the 
Year 1685 : And then the Duke having ſome 
Account of her Converſation of this nature, they 
did part, and afterwards ſhe came to live open* 
ly wich Sir Johz Germaine; for, in May, 1689, 
the Witneſſes will give you an Account, that for 
two Months together ſhe lodg'd with Sir Job 
Germaine, at the Cocs-pit ; and they liv'd there 
as Man and Wite, as the Witneſſes phraſe it. 
During the Time they liv'd there, there was a 
near Relation of Sir 7ohn Germaine's, Mr Danicl 
Germaine his Brother, and Mrs Briaze his Siſter, 
did frequently come to the Houſe; and Two of 
the Witneſſes were frequently in the Room while 
they were a- bed together. | 

After two Months time, the Dutcheſs thought 
fit to be a little more private, and it was given 
out ſhe was gone to Fraxce, but in truth ſhe re- 
mov'd to Fox-hall, to a Houſe that was taken by 
Sir John Germaine's Brother, and went by the 
Name of my Lady Beckmain. And ſhe liv'd there 
two Years ſucceſſively; and Sir John Germaine 
came there frequently, once or twice in a Week, 
and lay there a-Nights during that Time. We 


have two Witneſſes that did attend the Dutcheſs, 


as well as at the Cock-pit ; one of them is Er- 


lena Vaneſſe, who was hired by Sir FohnGermaine's 
Siſter, and liv'd with the Dutcheſs at the Cock- 
pit two Months. We have a ſecond Witneſs, 
one Hofter, who was with Sir John Germaine at 
the Cock-pit fifteen Days before the Dutcheſs 
went to Fox-hall; and afterwards he went to 
Fx-hall when ſhe remov'd there, and ſtay'd with 
her all the two Years. | 

Theſe ar2 both Foreigners, and Dutch People, 
and it was reaſonable enough to expect foreign 
Witneſſes, when an Enghſh Dutcheſs had a to- 
reign Gallant. They are ſuch as he thought 
fir to entruſt about her. 

After ſhe had liv'd two Years at Fox-ha/ (this 
brings her to the Year 1691) ſhe remov'd home 
again to her Houſe at Mill lan, and there Sir 
John and ſhe were frequently together, and have 
been ſeen a-bed together. | 

This brings us to the Time when the Duke, 
having an Account that ſhe had this Conver- 
ſation with Sir John Germaine, brought a Bill in- 
to the Houſe of Peers for a Divorce; but it hap- 
pen'd that the Dutcheſs and Sir John Germaiue, 
to avoid the Condemnation, kept the Witneſſes 
out of the Way, and afterwards cauſed them t 
be ſent into Holland. | 

The Woman ſtay'd abroad till about Three 
Months ago, but the Man return'd before into 
Sir Jon Germaine's Service; and he will give you 
an Account of what Obſervations he made there, 
for the Familiarity continued between them then. 
He was admitted into the Room where they 
uſed to be, and he will give you an Account 
how he hath ſeen them frequently together ; and 
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We 


he brings it down to within the Year 1695. 
We have another Witneſs, one William Bayls 
who likewiſe was a Servant to Sir Joh Germain. 
and came into his Place when Hafer went wy 
yond Sea. He is an unwilling Witneſs, becauſe 
he hath been preferr'd by Sir Jon Germaige 
but when he was upon his Oath in the other 
Houſe, he did give an Account, That while lie 
continued in Sir Fohn Germaine's Service, not- 
withſtanding this publick Reproach in 1595 
and 1696, ſhe frequently came to Sir John Gr. 
maine's Houle, with one Aezmer, whom ſhe had 
great Confidence in, and one Suſannah Barrington 
I think, yet in the Dutcheſs's Service. And this 
Mr Bayly will give you an Account, that his 
Maſter was often from home; and when he was 
ſo, he uſed to carry his Linnen to this Kemer, 
who was the Dutcheſs's Servant, or this Keen 
would come to him for it: And this will bring 
it down to 1696. There are ſeveral Witneſles 
to confirm this; but we think, with Submiſſion, 
after the Dutcheſs had been ſo accus'd in the 
Houſe of Lords of ſuch a Familiarity, any Evi- 
dence of a Converſation. between them after- 
wards, is as much as a Thouſand Witneſſes; 
for no Wom in that valued her Reputation, ha- 
ving been accus'd as ſhe was, would have had 
any Converſation with Sir 7% n Germaine aſter- 
wards. But we don't want Circumſtances to 
ſupport the Evidence of Fact: We have as plain 
Evidence in this Caſe as can be expected in a 
Caſe of this nature. We will ſpend no more of 
your Time, but beg Leave to call our Wit- 


'neſles. 


Mr Atwood. Sir Rowland Guynne, pleaſe to 
favour me with a few Words on the ſame Side; 
I ſhall not miſ-ſpend the Time of the Committee 
in repeating any thing ſaid by Mr Northey ; 1 
ſha!l only obſerve, that the Witneſſes, Hoſier and 
Vaneſs,ſay , That Suſaunah Barrington was privy to 
this Adulterous Converſation : and this Suſaniah 
Barrington has withdrawn her ſelf ſince the Bill 
was depending in the Houſe of Lords. 

*Tis further prov'd, That Mr Daniel Ge ine 
and Mr Briane s Wife were in Englazd late d 
that theſe were privy to the ſame Cover! tion. 

Then the Witneſſes were call'd in cne by one, 
and Interpreters allow'd. 

The Witneſſes that were examin'd before the 
Committee of the Commons were Ellena Vautſſe, 
Nicholas Hiſier, William Bayly, and Ain Read. 

But all, except Aun Read, were examin'd in 


the Houſe of Lords, and their Evidence there 


being at large ſer forth, the Reader is referr d 
to the ſame. The Evidence of Aun Read is as 
follows. 

Ann Read being ask'd, Whether ſhe had ever 
ſeen the Dutcheſs go to Sir John Germaine's Houle, 
and when ; fays, That about April, 1692, (which 
was ſoon after the Duke's Bill had been rejected 


in the Houſe of Lords) ſhe ſaw the Dutcheſs of 


Norfolk go in a Chair to Sir Johns Houſe ; That 
the Door was immediately open'd upon her 
Chair's being ſet down, and ſhe went into the 
Houſe with her Mask off | 
She being ask'd, Whether ſhe had ſeen Sir 
John come to the Dutcheſs's Houſe, and when; 
ſays, She, within a Twelve-month laſt paſt, or 
thereabouts, follow'd him to the Dutcheſs's 
Houſe, about Three of the Clock in the After- 


noon, and, That ſhe did not ſee him come 25 
ter 
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1599. and his Dutcheſs, 


er the Witneſſes were examin'd on the 

* or the Duke of Norfolk for the Bill, Sir Tho- 
1s Powys of Council with the Dutcheſs of Nor- 
folk, being call d upon to make Defence, ſpake to 
this effect: x | 
Sir Thoma: Powys, I am at a loſs, Sir, and un- 
der ſome kind of a Surprize, becauſe, as far as I 
apprehend, you call upon us to make our De- 


fence. I hope, ina Caſe of ſuch moment as this 


is, (and it may be there cannot be greater) and 
ſince you are pleas'd to take this Caſe out of the 
uſual Way of Trials, and to try it in the firſt 
Inſtance, you will be pleas'd, that we ſhould be 
fairly and regularly heard. Aud fince 1t was 
not ailow*d us, upon our being heard againſt the 


Bill, that we ſhould have a Time to make our 


Defence; now we have heard what the Witneſſes 
ſwear, we ſhall deſire but a ſhort T'ime, no more 
than what is abſolutely neceſſary, to make our 
Defence. This hath ſpent us Six Hours alrea- 
dy; and I am ſure che Witneſſes that have been 
examin'd have given ſuch Variety of Anſwers, 
that it doth afford a great deal to be ſaid to it. 
We have likewiſe a good many Witneſſes to be 
examin'd, but I am far from propoſing any thing 
to delay it. We had a Week's Time allow'd us 
in the Houſe of Lords, but that is no Rule for 
you, and we don't expect it here: But, even 


| while we are at this Bar, a Perſon from a very 


worthy Member gives us Intelligence, upon 
ſighr of this Cook-maid, of a Matter that will 
defame her; and he will be ready to make it out, 


That ſhe was turn'd away for being a common 
Thief in Holland; and therefore, Sir, you ſee how 


Time is neceſſary in point of Accidents that do 
happen ; and I cannot make our Defence now. 


Thereupon the Council withdrew 3 and the 
Committee having conſider'd of the Deſire of the 
Council for the Dutcheſs to have Time allow'd 
them to make their Defence, were of Opinion, 
That the Council ſhould proceed then to make 
their Defence ; and Candles were order'd to be 
brought in. 

And the Council being call'd in again, Sir 
Rowland Guynne being in the Chair of the Com- 
mittee, acquainted them with the Determina- 
tion of the Committee. 

Then Sir Thomas Powys obſerv'd upon the Evi- 
dence that had been given, and inſiſted, that the 
Evidence given before the Committee of Com- 
mons did differ from the Evidence given by them 
upon Oath in the Houſe of Lords; and offer'd 
to produce the Examination of the ſaid Witneſ- 
ſes upon Oath in the Houſe of Lords. And an 
Objection being made, That ſuch Examination 
ought not to be read in that Caſe, as Evidence 
before this Committee; the Council withdrew, 


and the Committee conſider'd of the ſaid Ob- 


jection, and were of Opinion, that the ſaid Des 
poſitions ſhould not be read. e 


And the Council being call'd in again, were ac- 


quainted with it, and that if they had any Wit- 
neſſes, viva voce, to encounter their Evidence 
they might produce them. 1 

Sir Thomas Powys, Sir, by this Reſolution my 
Client is depriv'd of that Defence I thought I 
could have made for her, but I ſubmit to the 
Pleaſure of the Committee. 


for a Divorce. 
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Mr Atwood. The Examinations in the Houſe 
of Lords were ſo lately, that 'tis an eaſie thing 
for the Sollicitors, who were by, to give an Ac- 
count of a Contrariety in the Evidence, if there 
were any. | 

Member. Whether you have any other Evi- 
dence to offer, but as to this Point? 

Sir Tho. Powys. All our Evidence would tend 
to contradict theſe Witneſſes; and if the reading 
of thoſe Depoſitions won't be allow'd, we mult 
abide your Pleaſure, and ſubmir it to you. 

Mr Dodd. We muſt ſubmit it to you; our 
Witnefles were in Concurrence with that ſort of 
Evidence. 

Sir Rowland Gwynne. 'There are ſeveral Per- 
ſons named, who are Perſons of Credit and good 


Reputation, Mr Briane and his Lady, Mr Daniel - 


Germaine and his Siſter ; theſe would be Witneſſes 
of Credit, againſt thoſe that are, you ſay, not of 
Credit. | | 

Council. We have ſummon'd them, and Mrs 
Pitts, and done all that we could on our Side to 


get them here; and I hope you won't prejudge 


our Caſe, to ſay they are in our Intereſt; that is 


to determine the Queſtion. We have likewife 


ſummon'd Mrs Pitts and her two Maids, and whe- 
ther they will appear, or not, that we cannot tell, 
but this we are ready to make out to you. 

Mr Atwood. Suſannah Barrington, the Dutcheſs's 
Woman, privy to the whole Converſation, is 
prov'd to have been with her ſince the Bill was 
brought into the Houſe of Lords. | 

A Member. Whether he has one living Witneſs 
to produce, that he can make good his Defence 

2 | | 


Sir Tho. Powys. Sir, if you expe& an Anſwer 
by me, I am aſſur d that we have Witneſſes ; but 
if I cannot bring thoſe People againſt themſelves, 
it I cannot bring Nichola againſt Nichola, I de- 
{pair of doing any good, if I bring a Thouſand 
other Witneſles againſt him: And therefore 1 
pray this Favour of you; That ſince 'tis your 
Pleaſure that this Evidence be not allow'd, you 
will not make a bad Conſtruction of it, that I do 
not proceed to make a Defence to this Bill; for 
I cannot truly do it, unleſs I had ſome other 
Inſtructions from my Client, but ſhall defeat her 
Expectation to proceed upon the other part of 
the Caſe, ſince what we built upon with good 
Authority, as we thought, is not thought fit to 
be admitted. 

Sir Rowland Gwynne. Sir, you are at liberty to 
go on, if you have any thing more to ſay, than 
that you cannot proceed without ſurther Di- 
rections from your Client. 

A Member. Whether they have any thing to 
offer in the Defence of the Dutcheſs, upon the 
Crime ſhe is charg'd with; for, I believe, *tis a 
new Thing for the Council, when their Client 
is charg d with a Crime, to ſay, They cannot 
defend her unleſs they go and ask, whether they 
ſhall defend her, or no: If they have any thing 
to ſay in her Defence, we ſhall be ready to 
hear it. 

Sir Rowland Gwynne. Sir Thomas Powys, have 
you any thing more to ſay ? | 

Sir Tho, Powys. I cannot but repeat what I 
have already ſaid, That I would be glad to make 
the beſt Defence this Caſe may bear; and I may 
ſay, I have defended it twice with very 2 
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count of what was ſworn in the Houſe of Lords 
Now we are under this Diſability by your De- 
termination, That we, relying upon what you 
have determin'd againſt us, are not prepar'd with 
our Sollicitors, or others, to give Evidence of 


Succeſs, and this is a third time; and I would 
make the beſt Defence this Caſe would bear now. 
And I muſt own to you, that the Courſe of our 
Evidence we did propoſe to our ſelves is ſo far 


broke, by the firſt Determination you were plea- 
fed to make, that I cannot venture upon the reſt that Matter, but, in a little Time, they vill be 


of the Defence, if ſo be your Pleaſure be not to able to give you an Account of what was then 


admit of this Matter. | ſworn. 
Sir Rowland Gwynne. You may, by any Solli- Mr Atwood. It ſeems they want to be taught 


citors or Agents that were preſent when theſe their Leſſon. 
Witneſſes were examin'd in the Houſe of Lords, | | Goh 
And then, the Council withdrew, and the 


prove what they ſwore there. | 

Mr Dodd. We apprehend you have already Committee proceeded upon the Bill, Clauſe by 
determin'd the Matter, and we cannot now med- Clauſe, and went thro' it, and order'd the ſame 
dle with it; but it I apprehend it aright from to be reported; which was done accordingly 
the Chair, tis your Opinion, that we may pro- upon which the Bill paſs'd. : 


duce the Sollicitors and Agents to give an Ac- 
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CLXVI. The Trial of Captain WILIIAu Kipp, at the 
Old-Baily, for Murder and Piracy, upon the High Seas; 
and of Nicholas Churchill, James Howe, Robert Lam- 
ley, William Jenkins, Gabriel Loff, Hugh Parrot, 
Richard Barlicorn, Abel Owens, and Darby Mullins, 
for Piracy, May 8th and 9th, 1701, 13 Will. III. 


HE King's Commiſſion for holding the 
Court being firſt read, the Court pro- 
ceeded to call the Gentlemen ſummoned 
upon the Grand Jury, and the Per- 
Sons ſworn were theſe ſeventeen following 
VIZ, | 


IWilliam Broughton, J Stephen Thompſon 
Thomas Hanwell, Thomas Cooper, 
Daniel Bor-well, Robert Gower, 
 Humphry Bellamy, Robert Clement, 
Nath. Rolfton, Senior, p 4 Thomas Seſſon, 
Joſhua Bolton, William Goodwin, 
Benjamin Pike, Robert Callow, 
Joſeph Marlow, Thomas Haws. 
Benjamin Travis, JL, | 


Cl. of Arr. Gentlemen of the Grand Jury, ſtand 
together, and hear the Charge. 


The King's Majeſty commands all Juſtices of the High 
Court of Admiralty, that have any Authority to 
take any Inquifitions, Recognizances, Examinati- 
ons, or Informations of Offences committed within 
the Juriſdiction of the Admiralty of England, to 
deliver the Records of the ſame into this Court, &c. 
And all others are commanded to keep Silence, upon 
Pain of Impriſoument. 


Then Dr. Oxenden gave the Charge to the Grand 
Jury, explaining the Nature of the Cummiſſion, 
and the Crimes inquirable by Vertue of it by the 
Grand Jury. 


Then the Grand Fury withdrew, and after ſome 
Time returned into Court, and found the Bill of 
Indictment againſt Captain Kidd, for Murder, und 
another againſt him and Nicholas Churchill, 
James Howe, Robert Lamley, William Jen- 
kins, Gabriel Loff, Hugh Parrot, Richard 


Barlicorn, Abel Owens, and Darby Mullins, 


for Piracy. Then Pooclamation ( as uſual ) be- 

ing made, the aforeſaid Priſoners were brought to 

the Bar, and Arraigned. | 3 

Cl. of Arr. Milliam Kidd, hold up thy Hand. 
Kidd. May it pleaſe your Lordſhips, I deſire 
you to permit me to haye Council. 

Mr *Recorder What would you have Council 


or? 


1 


Sir Salathiel Lovell. 


Perſons that you would 


Kidd. My Lord, I have ſome Matter of Law 
relating to the Indictment, and I defire I may 
have Council to ſpeak to it. | 

Dr Oxenden. What Matter of Law can you 


have ? | 


Cl. of Arr. How does he know what it is he is 
charged with? I have not told him. 

Mr Recorder. You muſt let the Court know 
what thoſe Matters of Law are, before you can 
have Council aſſigned you. 

Kidd. They be Matters of Law, my Lord. 

Mr Recorder. Mr Kidd, do you know what 
you mean by Matters of Law ? 

Kidd. I know what I mean, I deſire to put 
off my Trial as long as I can, till I can get my 
Evidence ready. | 

Mr Recorder. Mr Kidd, you had beſt mention 
the Matter of Law you would inſiſt on. 

Dr Oxenden. It cannot be Matter of Law ta 
put off your Trial, but Matter of Fact. | 

Kidd. I deſire your Lordſhip's Favour ; I de- 
fire Dr Oldiſb and Mr Lemmon may be heard as 
to my Caſe. 

Cl. of Arr. What can he have Council for be- 
fore he has pleaded ? TE 

Mr Recorder. Mr Kidd, The Court tells you, 
you ſhall be heard what you have to ſay when 
you have pleaded to your Indictment. If you 
plead to it, if you will, you may aſſign Matter 
of Law, if you have any; but then you mult let 
the Court know what you would inſiſt on, 

Kidd. 1 beg your Lordſhip's Patience till I can 
procure my Papers, I had a couple of French Paſ- 
ſes, which I muſt make Uſe of in order to my 
Juſtification. 

Mr Recorder. That is not Matter of Law. You 
have had long Notice of your Trial, and might 
have prepared for it. How long have you had 
Notice of your Trial? 

Kidd. A matter of a Fortnight. - 

Dr Oxenden. Can you tell the Names of any 
make uſe of in your 


Defence ? | | 
Kidd. I ſent for them, but I could not have 


them. 
Dr Oxenden. Where were they then? 


Kidd. I brought them to my Lord Bellamont 
in New- England, | 
; | Mr Recorder. 
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Mr Recorder. What were their Names? You 
cannot tell without Book. Mr Kidd, the Court 
tees no Reaſon to put oft your Trial, therefore 
you mult plead. 7 
C.. of Arr. W. Kidd, hold up thy Hand. 

Kidd. I beg your Lordſhips I may have Coun- 
eil admitted, and that my Trial may be put 
off, I am not really prepured for it, i 

Mr Recorder. Nor never will if you could 
help it. | 

Dr Oxenden. Mr Kidd, you have had reaſona- 
ble Notice, and you knew you muſt be tried, 
and therefore you cannot plead you are not rea- 


dy. 
Rida If your Lordſhips permit thoſe Papers 

to be read, they will juſtifie me. I deſi re my 

Council may be heard. 22 | 

Mr Coniers. We admit of no Council for him. 

Mr Recorder. There is no Iſſue joined, and 
therefore there can be no Council aſſigned. Mr 
Kidd, you mult plead. pu 

Kidd. I cannot plead till I have thoſe Papers 
that I inſiſted upon. 

Mr Lemmon. He ought to have his Papers de- 
livered to him, becauſe they are vety material tor 
his Defence. He has endeayoured to have them 
but could not get them. | | 

Mr Coniers. 250 are not to appear for any one 
till he pleads, and that the Court aſſigns you for 


his Council. 


Mr Recorder. They would only put off the 


Trial. 8 
Mr Coniers. He muſt plead to the Indictment. 


Cl. of Arr. Make Silence. 

Kidd. My Papers were all ſeized, and I cannot 
make my Defence without them. I defire my 
Trial may be put off till I can have them. | 

Mr Recorder. The Court is of Opinion, they 
ought not to ſtay for all your Evidence, it may 
be they will never come. You muſt plead, and 
then it you can ſatisſie the Court, that there is 
a Reaſon to put off your Trial, you may. 

Kidd. My Lord, I have Buſineſs in Law, and 
I defire Council. | | 

Mr Recorder. Mr Kidd, The Courſe of Courts 
is, when you have pleaded, the Matter of Trial 
is next ; if you can then ſhew there is Cauſe to 


put oft the Trial, you may; but now the Matter 


is to plead. 
Kidd. It is a hard Caſe when all theſe Things 
ſhall be kept from we, and I be forced to plead. 
Mr Recorder, If he will not plead there muſt 
be Judgment. | 
Kidd. My Lord, would you have me plead, 
and not have my Vindication by me. 
Cl. of Arr. Will you plead to the Indictment? 


Kidd. 1 would beg that I may have my Papers 


for my Vindication. 
Cl. of Arr. Nicholas Churchill, hold up thy 


Hand. | 
Churchill, My Lord, I deſire I may have the 


Benefit of the Proclamation ; I came in upon 


the King's Proclamation. 

Mr Recorder. If you do not plead, the Court 
muſt paſs Judgment upon you.. You can have 
no Benefit in what you ſay, till you have pleaded. 
If you were indicted tor Felony, and you will 
not plead, the Law takes it in Nature of a Con- 
feſſion, and Judgment muſt paſs, as if you were 

proved guilty. 3 
Q. of Arr. Nicholas Churchill, hold up thy Hand, 
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James Howe, hold up thy Hand. Robert Tami: 

hold up thy Hand. ( which they did ) . 
Mr Recorder. V. Kidd has not held up his 

Hand. | | 

Cl. of Arr. He does hold up his Hand. 77 
liam Jenkins, hold up thy Hand. Gatris Lf. 
hold up thy Hand. Hugh Parrot, hold up th, 
Hand. Kicſard Barlicorn, hold up thy Hang, 7 
bel Owens, hold up thy Hand. | R 

Owens. I came in upon the King's Proclama- 
tion, and entered my ſelf into the King's Ser- 
Vice. | | 

Mr Recorder. You muſt plead firſt, and then 
it there be Occaſion, you will have the Benefit 
of it ¶ Then he held up his Hand. ) | 

Cl. of Arr. Darby Mullins, hold up thy Hand. 

Mullins. May it pleaſe your Lordſhips, I cine 
in voluntarily on the King's Proclamation. 

Mr Recorder. This is the ſame Caſe with 0. 
wens, you mult ſpeak to that afterwards. 

Cl. of Arr. WW. Kidd, you ſtand indicted by the 
Name of Miliam Kidd, & c. Art thou guilty or 
not guilty? 

Kidd. J cannot plead to this Indictment, til 
my French Paſſes are deliver'd to me. 

Cl. of Arr. Are you guilty or not guilty ? 

Kidd. My Lord, I inſiſt upon my Freich Pa: 
pers, pray let me have them. 

Mr Recorder. That muſt not be now, till you 
have put your ſelf upon your Trial. 

Kidd. That muſt juſtifie me. 

Mr Recorder. You may plead it then, if the 
Court ſee Cauſe. 

Kidd. My Juſtification depends on them. 

Mr Recorder. Mr Kidd, J muſt tell you, if you 
will not plead, you muſt have Judgment againſ: 
you, as ſtanding mute. | 
Kidd. I cannot plead till I have theſe Papers; 
and I have not my Witneſles here. | 

Mr Recorder. You do not know your own In- 
tereſt ; if you will not plead, you muſt hare 
Judgment againſt you, | 

Kidd. If I plead, I ſhall be acceſſary to my 
own Death, till I have Perſons to plead for me. 

Mr Recorder. You are acceſſary to your own 
Death, if you do not plead. We cannot enter 
into the Evidence, unleſs you plead. | 

Cl. of Arr. Are you guilty or not guilty ? 

Mr Reorder, He does not underſtand the Law, 
you mult read the Statute to him. 

Cl. of Arr. Mr Kidd, are you guilty of this Pi- 
racy, or not guilty ? | | 

Kidd. If you will give me a little Time to find 
my Papers, I will plead. 

Cl. of Arr. There is no Reaſon to give you 
Time; will you plead or not? | : 

Mr Coniers. Be pleaſed to acquaint him with 


the Danger he ſtands in by not pleading, What 


ever he ſays, nothing can avail him till he pleads. 
Mr Recorder. He has been told ſo, but does 
not believe us. 

Mr Coniers. If there be any Reaſon to put off 
his Trial, it muſt be made appear after Iſſue :5 
joined. | | : | 

Mr Recorder. If you ſay guilty, there is an End 
of it; but if you ſay not guilty, the Court can 
examine into the Fact. 

Officer. He ſays he will plead. | 

Cl. of Arr. W. Kidd, art thou guilty or not 
guilty, <p 
Kidd. Not guilty. 


Cl. of 


CL. of Arr. How wilt thou be tried? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
(And ſo of all the veſt. ) 

Kidd. My Lord, I beg I may have my Trial 
put off for three or four Days, till I have got 
my Papers. . | | 

Mr Recorder. The Judges will be here by and by, 
and you may move the Court then ; we are only 
to prepare for your Trial. We do not deny your 
Motion; but when the Court is full, they will 
conſider of the Reaſons you have to offer. 


Then William Kidd was tried upon the Iudit ment 
for Murder. | | 


Cl. of Arr. WW. Kidd, Hold up thy Hand, Thou 
ſtandeſt indicted by the Name of Miliam Kidd, 
late of London, Mariner, Cc. 


The firſt Indictment for MURDER. 


T7 HE Jurors for our Soveraign Lord the King, 
do, upon their Oath, hre ſent, That William 
Kidd, late of London, Mariner, not having the 
Fear of Gop before his Eyes, but being moved and 
ſeduced by the Inſtigation of the Devil, the 3oth Day 
of October, in the Ninth Tear of the Reign cf our 


Soveraign Lord, William the Third, by the Grace of 


Gon, of England, Scotland, France, and Ireland, 
King, Defender of the Faith, &c. by Force and Arms, 
&c. upon the High Sea, near the Coaft of Malabar, in 
the Faſt- Indies, and withia the Juriſdiction of the 
Admiralty of England, in a certain Ship called the 
Adventure- Galley, ( whereof be the ſaid William 
Kidd, then was Commander ; ) then and there being, 
feloniouſly, voluntarily, and of his Malice afore- thought, 
then and there did make an Aſſault, in and upon one 
William Moore, in the Peace of God, and of our ſaid 
Soveraign Lord the King, to wit, then and there being, 
and to the Ship aforeſaid, call d the Adventure- Gal- 
ley, then and there belonging ; and that the aforeſaid 
William Kidd, with a certain Wooden Bucket, bound 
with Iron Hoops, of the Value of Eight Pence, which 
he the ſaid William Kidd, then and there had and held 
in his right Hand, did violently, feloniouſiy, voluntari- 
ly, and of his Malice afore-thought, beat and ſtrike the 
aforeſaid William Moore, in and upon the right Part 
of the Head of him the ſaid William Moore, a little 


above the right Ear of the ſaid William Moore, 


then and there upon the High Sea, in the Ship aforeſaid, 
aud within the Juriſdiction of the Admiralty of Eng- 
land aforeſaid, giving to the ſaid William Moore, 
then and there with the Bucket aforeſaid, in and upon 
the aforeſaid right Part of the Head of him the ſaid 


William Moore, a little above the right Ear of the 


faid William Moore, one mortal Bruiſe, of which 
mortal Bruiſe the aforeſaid William Moore, from 
the ſaid zoth Day of October, in the ninth ear afore- 
faid, until the One and Thirtieth Day of the ſaid 
Month of October, ia the Tear aforeſaid, upon the 
High Sea aforeſaid, in the Ship aforeſaid, and with- 
in the Juriſdiction of the Admiralty of England afore- 
ſaid, did Ianguiſh, and languiſhing did live; upon 
which One and Thirtieth Day of October, in the ninth 
Year aforeſaid, the aforeſaid William Moore upon 
the High Sea aforeſaid, near the aforeſaid Coaſt of 
Malabar, in the Eaſt Indies aforefaid, in the Ship 
aforeſaid, called the Adventure-Galley, and within 


the Juriſdiction of the Admiralty of England afore- 


ſaid, did die; and ſo the Jurors aforeſaid, upon their 


Oath aforeſaid, do ſay, That the aforeſaid William 
V @t- V; | | | 
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Kidd, feloniouſly, voluntarily, and of his Malice afore- 
thought, did kill and murder the aſorcſuid William 
Moore, upon the High Sea aforeſaid, and within the 
Juriſdictioa of the Admiralty of England aforeſaid, 
in mauner and form aforeſaid, againſt the Peace of 
our faid Soveraign Lord the King, his Crown and 
Dignity, &c, 


How ſay'ſt thou, Milliam Kidd, art thou guity 
of this Murder, whereof thou ſtandeſt Indicted, 
or not guilty? 

Kidd. Not guilty. _ : 

Cl. of Arr. How wilt thou be tried? 

Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance; 
Nicholas Churchill, James Howe, Robert Lamley, 
William Jenkins, Gabriel Loff, Hugh Parrot, Richard 
Barlicorn, Abel Owens, Darby Mullins, hold up 
your Hands. You the Prifoners at the Bar, thoſe 
Men that you ſhall hear called, and perſonally ap- 
pear, are to paſs between our Soveraign Lord the 
King, and you, upon Trial of your ſeveral Lives 
and Deaths : If therefore you, or any of you, will 
challenge them, or any ot them; your Time is to 
ſpeak to them as they come to the Book to be 


ſworn, and before they be fworn. 


Kidd. My Lord, I deſire Council may be aſ- 
ſigned me. | | 

Mr Recorder. Capt. Kidd, I told you it would 
be your Time, when the Jury was called, to offer 
what you had to offer; therefore if you have any 
2 now to ſay to the Court, you had beſt 
ay it. 

"Kidd. I beg I may have Council, Dr Oldiſb, 
and Mr Lemmon, that they may be heard on my 
behalt. 


Mr J. Powel. If he deſires it, you may be 


Council for him, provided there be any Matter 
of Law that he has to plead ; otherwiſe he muſt 
be tried. 

Dr Oldiſb. My Lord, he moves that his Trial 
for Piracy may be put off for ſeveral Reaſons; 
one is, there is one Davis, that is a neceſſary 


Witneſs for him; he was taken a Paſſenger into 


the Ship, and therefore could not be concern- 
ed in any Piracy: Now this Davis ſtands In- 
diced, ſo that he is deprived of this Perſon, who 
is a neceſſary Witneſs for him in this Caſe. _ 

Mr Coniers. He is not Indicted yet; he may call 
him if he thinks fit. | 

Mr J. Powell. If he be Indicted, yet he may be 
a Witneſs. 

Dr Oldiſh. My Lord, we defire he may be here, 

Mr J. Powell. Where is he? 

Cl. of Arr. He is in Neugate. 

Mr J. Powell. Let him be ſent for. 

Dr Oldiſb. My Lord, it is very fit his Trial 
ſhould be delay'd for ſome time, becauſe he wants 
ſome Papers very neceſlary for his Defence. It's 
very true, he is charged with Piracies in ſeveral 
Ships; but they had French Paſſes when the Sei- 
zure was made. Now if there were French Paſles 
it was a lawful Seizure. | 

Mr J. Powell, Have you thoſe Paſſes ? 

Kidd. They were taken from me by my Lord 
Bellamont, and theſe Paſſes would be my Detence. 

Dr Oxenden. Had you any other Paſſes when 
you took the Armenian Ship ? 

Dr Olldiſb. If thoſe Ships that he took had 
ench Paſſes, there was juſt Cauſe of Seizure, 


and it will excuſe him from Piracy. BY 
Pp Nui. 
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Kidd The Paſſes were feized by my Lord Bellaa- 
mont, that we will prove as clear as the Day. 

Mr Lemmon. My Lord, I deſire one Word as to 
this Circumſtance ; he was doing his King and 
Country Service, inſtead of being a Pirate: For 
in this very Ship there was a French Paſs, and it 
was ſhewn to Mr Davis, and carried to my Lord 
Bellamont, and he made a Seizure of it. And there 
was a Letter writ to teſtifie ir, which was pro- 
duced betore the Parliament ; and that Letter 
has been tranſmitted from Hand to Hand, ſo 
that we cannot at preſent come by it. There 
are ſeveral other Papers and Letters that we can- 
not get; and therefore we deſire the Trial may 
be put off t ill we can procure them. 

L. C. B. Ward. Where are they. 

Mr Lemmon. We cannot yet tell whether they 
are in the Admiralty Office, or whether Mr Jo- 

drell hath them. | | 

Mr J. Powell Let us ſee on what you go. You 
talk of French Paſſes, you ſhould have been pre- 
pared to make Affidavit of it. What Ship was 
that which had the French Paſles ? Es 

Mr Lemmon. The ſame we were in, the ſame 
he is Indicted for. | 

Mr J. Powell. Make out this, Mr Lemmon? 

Mr Lemmon. My Lord, we delire Mr Davis 
may be ſent for, he will prove it. | 

L. C. B. Ward. Send for Edward Davis. 

Mr Fl. My Lord, will you have him brought 


into Court ? 


L. C. B. Ward. Yes. 
Mr Soll. Gen. They have had a Fortnight's 


Notice to prepare for the Trial. 

Dr Oldiſo. We petitioned for Money, and the 
Court ordered fifty Pounds; but the Perſon that 
received it went away, and we had none till laſt 
Night. | 
Dr Oxenden. J ordered that the Money might 
be paid into his own Hands, that he might be 
ſure to have it. 

Mr Crawley, Regiſter, declar'd, That he paid 
the fifty Pounds into his own Hands on Tueſday 
Morning. | 

L. C. B. Hard. You ought to make it out, that 
there is a reaſonable Cauſe to put off the Trial, 
or elſe it cannot be allowed. | 

Mr Lemmon. My Lord, we will be ready to 
morrow Morning. 

L. C. B. ard. They ought to have had due 
Notice; what Notice have they had? 

Mr Soll. Gen. A Fortnight's Notice, this Day 
Fortnight. | | 

Dr Olaiſh. My Lord, he ſhould have had his 
Money delivered to him. 

Kidd. I had no Money nor Friends to prepare 
for my Trial till laſt Night. 

L. C. B. Ward. Why did you not ſigniſie fo 

much to the King's Officers? 
Mr Soll. Gen. My Lord, this we will do, let Da- 
vis be brought into Court; and if that be a juſt 
Excuſe, we are contented. In the mean time, 
let him be tried for the Murder, wherein there is 
no pretence of want of Witneſſes or Papers. 

Officer. Davis is here, my Lord. 

Cl. of Arr. Set all aſide but Capt. Kidd. Mil. 
Ham Kidd, You are now to be tried on the Bill of 
Murder, the Jury is going to be ſworn ; if you 
have any Cauſe of Exception, you may ſpeak to 
them as they come to the Book. 

Will. Kidd. J ſhall challenge none, I know 
nothing to the contrary but they are honeſt Men. 


The Ju ky Sworn, were. 


Henry Sherbrook, 


Nathaniel Long, 

Jo. Ewers, Henry Dry, 

Jo. Child, Richard Greenaway, 
Ed. Reeves, Jo. Sherbrook, 
Tho. Clark, Tho. Emms, 

Nath. Green, | Rog. Mott. 


After Proclamation made (as 1 ſual) the Court Þro- 
ceeded to the Trial, as follows. 


Cl. of Arr. WW. Kidd. hold up thy Hand, (fich 
he did.) You Gentlemen of the Jury, look upon 
the Priſonef and hearken to his Cauſe. He ſtands 
Indicted by the Name of Miliam Kidd, c as be- 
fore in the Indictment. Upon this Indictment 
he has been arraigned, and thereunto has pleag- 
ed, Not Guilty, and for his 'Trial has put himſelf 
on God and his Country, which Country you are, 
Your Charge is to enquire, Whether he be guilty 
of the Murder whereof he ſtands Indicted, in 
Manner and Form as he ſtands Indicted, or Not 


Guilty, &c. 

7 Mr Knap. My Lord, and you Gentlemen of the 
ury. | 

| 'The In- 


This is an Indictment of Murder. 
dictment ſets forth, That William Kidd, on the 
3oth of October, on the high Sea, on the Coaſt of Ma. 
labar, did afſault one William Moore, o Board a 
Ship called the Adventure, whereof William Kidd 
was Captain, ſtruck him with a wooden Bucket, hooped 
with Iron, on the Side of the Head, near the right Ear, 
and that of this Bruiſe he died the next Day, aud ſo 
that he has murdered the ſame Perſon. To this In- 
dictment he pleaded not Guilty; if we prove 
him Guilty, you muſt find him ſo. 

Mr Soll. Gen. My Lord, and Gentlemen of the 
Jury, we will prove this as particularly as can be, 


that William Kidd was Captain of the Ship, and 


that William Moore was under him in the Ship, and 
that without any Provocation he gave him this 


Blow, whereof he died. 
Mr Coniers. My Lord, It will appear to be a moſt 


barbarous Fa&, tomurder a Man in this Manner; 


for the Man gave him no Manner of Provocation. 
This William Moore was a Gunner in the Ship, and 
this William Kidd abuſes him, and calls him Louſis 
Dog; and upon a civil Anſwer he takes this Bucket, 


and knocks him on the Head, whereof he died the 


next Day. Call Joſeph Palmer, and Robert Bradiu- 
ham, (who appear d and were ſworn.) Joſeph Palmer, 
give my Lord and the Jury an Account of what 
you ſaw done by William Kidd, on the Coaſt of 
Malabar, as to William Moore his Gunner. 

Joſeph Palmer. About a Fortnight before this 
Accident fell out, Capt. Kidd met with a Ship on 
that Coaſt, that was called the Loyal Captain. And 
about a Fortnight after this, the Gunner was 
grinding a Chiſſel aboard the Adventure, on the 
high Sea near the Coaſt of Malabar, in the Eaſt- 
Indies. — | 

Mr Coniers. What was the Gunner's Name ? 

Joſeph Palmer. William Moore: And Capt. Kids 
came and walked on the Deck, and walks by this 
Moore: and when he came to him, ſays, Which way 
could you have put me in a Way to take this Ship, and 
been clear; Sir, ſays William Moore, I never ſpoke 
ſuch a Word, nor ever thought ſuch a Thing. Upon 
which Capt. Kidd called him a Lonſſe Dog. And 
ſays William Moore, If I am a Loufie Dog, you haue 


made we ſo ; you have brought me to Ruin, and many 
| | more. 
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more. Upon his ſaying this, ſays Captain Kidd, 
Have Truin d you, ye Dag? and took a Bucket bound 
with Iron Hoops, and ſtruck him on the right 
Side of the Head, of which he died the next Day. 
Mr Cowper. What was the Gunner doing at 
that Time, when he gave him that Blow ? 
Joſeph Palmer. He was grinding a Chiſſel at 
the Time that he ſtruck him. 
Mr Cowper. Did he give him the Blow imme- 
diately after he gave him that Anſwer? 
Joſeph Palmer. He walk'd two or three times 
backward and forward upon the Deck before he 


{truck the Blow. 


Mr J. Turton. What did Captain Kidd ſay firſt ? 

Jyſeph Palmer. Which way could you have put me 
in a Way of taking this Ship, and been clear? Says 
the Gunner, I never ſaid ſo, nor thought any ſuch 
Thing. 

Mr Cowper, Hark you, Friend, explain that 
Matter. * | | 

Mr Baron Hatſell. What was the Occaſion 
of thoſe Words ? 

Palmer. It was concerning this Ship. | 

L. C. B. Ward. What Ship was it? Name 


the Ship. 


Palmer. It was the Loyal Captain. Captain Kidd 


ſaid to William Moore, Which way could you have put 

me in the Way 10 have taken this Ship, and been clear? 

Says William Moore, I never ſaid ſuch a Thing, nor 

thought it. Upon that he call'd him Louſy Dog. 
L. C. B. Ward. Was that Ship taken? 
Palmer. No, ſhe was gone. . 

Mr Coniers. You ſay he call'd him Louſy Dog? 
Palmer. Yes. | | 

Mr Coniers. What did Wiliam Moore ſay to 


him then? | 
Palmer. He ſaid, If I am a Louſy Dog, you have 


brought me to it ; you have ruin d me and many more. 


Upon this, ſays Captain Kidd, Have T brought you 
to Ruin, you Dog? Repeating it two or three 


times over, and took a turn or two upon the 


Deck, and then takes up the Bucket, and ſtrikes 
him on the Head. | 
Mr Cowper. You ſay he made a turn or two 
on the Deck, and then {truck him. | 
Palmer. Yes. 
Mr Cniers. Tell my Lord what paſs'd next af- 
ter the Blow. f 
Palmer. He was let down the Gun- room, and 
the Gunner ſaid, Farewel, farewel, Captain Kidd 
has given me my laſt. And Captain Kidd ſtood on 
the Deck, and ſaid, T.u're a Villain. | 
Mr Couper. How near was Captain Kidd to 
him when he ſaid he had given him his laſt ? 
'almer. He was near him. 1 | 
Mr Cowper, Was he within hearing of what 
Moore ſaid ? | | 
Palmer. Yes, he was within ſeven or eight foot. 
Mr Soll Gen. Did you apprehend that he died 
of that Blow? 
Palmer. He was in perfect Health before that. 
Mr ll. Cen. What did the Surgeon think of it? 
Palmer. The Surgeon is here. 
Mr Soll. Gen. Did you ſee him afterwards ? 
. "Ow No, I did not ſee him after till he was 
ead. 


Mr Cowper, How did the Wound appear when | 


you ſaw him? | 

Palmer. After he was dead, the Surgeon was 
call'd to open his Head, and Captain Kidd faid, 
Teu are damn d buße without Orders. 

Vet Y} 


for Murder and Piracy, 291 


Mr Couper. Tho' we ask you Queſtions, you 
mult turn your Face there, towards the Jury; 
Give the Jury an Account of what you ſaw. 

Palmer. I felt on his Head, and 1 felt ſome- 
thing give way, and about the Wound there was 
a Bruiſe. 
| Mr Cooper. You ſay you ſaw him when he 
was carried oft, after the Blow; How did his 
Head appear then ? Was he bloody ? 
5 Palmer. There was not much Blood came from 

im. 

L. C. B. ard, Was you by when theſe Words 
were ſpoken? 

Palmer. Yes, my Lord. | 

L. C. B. Ward. Did you ſee the Priſoner give 
the Blow with the Bucket upon thoſe Words ? 

Palmer. Yes, my Lord. 

L. C. B. Tard How long was it before he 
went down the Deck ? 

Palmer. Preſently. | | 


L. C B. Tard. Did he complain of the Wound? - 
Palmer. He ſaid, Farewel, farewel, Captain Kidd 


has given me my laſt. 
L. C. B. ard. Was this More in a good Condi- 

tion of Health before this Blow was given him ? 
Palmer. Yes, my Lord. 


L. C. B Ward. And afterwards he complain d? 


Palmer. Yes, my Lord. 


L. C. B. A ard. When he was dead, what 


Marks were on his Head? 

Palmer. On the right Side of his Head, on this 
Place (pointing to his own Head) it was bruis'd a 
conſiderable breadth; and in one Place I could 
feel the Scull give way. 

Mr Cowper. How long after the Blowdid hedie? 

Palmer. The next Day following. 

Mr Cowper. And you ſay you ſaw him dead then? 

Palmer. Yes, Sir. | | 

L. C. B Ward. Captain Kidd, if you will ask 
him any Queſtions, you may. ; 

Kidd. My Lord, I would ask this Man what 
this Moore was doing when this thing happen'd. 

L. C. B Ward. Mr Palmer, you hear what he 
ſays; V/hat was Moore doing? 

Palmer. He was grinding a Chiſſel. | 

Kidd. What was the Occaſion that I ſtruck him? 

Palmer. The Words that I told you before. 

Kidd. Was there no other Ship? 

Palmer. Yes. | 

Kidd. What was that Ship ? 

Palmer. A Dutch Ships © 

Kidd What were you doing with the Ship ? 

Palmer. She was becalm'd. | | 

Kidd. This Ship was a League from us, and 
ſome of the Men would have taken her, and I 
would not conſent to it, and this Moore faid I al- 
ways hinderd them making their Fortunes : 
Was not that the Reaſon I ſtruck him? Was 
there a Mutiny on board ? 

Palmer. No ; you chaced this Dutchman, and in 
the way took a Malabar Boat, and chaced this Ship 
all the whole Night; and they ſhew'd their Co- 
lours, and you put up your Colours. | 

Kidd. This is nothing to the Point; Was 
there no Mutiny aboard? | 

Palmer. There was no Mutiny, all was quiet. 

Kidd. Was there not a Mutiny, becauſe they 
would go and take that Dutchman ? 

Palmer. No, none at all. 

Mr Coniers. Call Robert Bradinbam. 


Jury, What was the Cauſe that he ſtruck him? 
Pp 3 Palmer. 
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Palmer. A fortnight before this was done, we 
met with this Loyal Captain, of which Capt. War 
was Commander, and he came on board Captain 
Kidds Ship, and Captain Ridd went on board his, 
and then Captain X7dd let this Ship go. About a 
fortnight after this, the Gunner was grinding his 
Chiſſel on the Deck, and Captain Kidd ſaid to 
him, H/hich way could you have put me in a Way to 
take this Ship, and been clear? To which he re- 
ply'd, I never ſaid ſuch a Thing, nor thought of ſuch a 
Thing. Whereupon Captain Kidd call'd the Gunner 
Lon Dog; and ſays Moore, If 1 am a Loufy Dog, 
you have made me ſo ; you have brought me to Ruin, 
and a great many more. And ſays Captain Kidd, 
Have I brought you to Rnin, you Dog ? and after 
ſtruck him with the Bucket. Theſe were all 
the Words that paſs d. 

Mr]. Powell. Was Captain Kidd aboard that 
Ship ? 

1 Ves, and Captain Mar was aboard him. 

Mr]. Pouell. Was there any body nigh at chat 
Time ? = 

Palmer. Yes ; there were eight or nine Men, 
that had Muſquets and other Arms, and they 
were for taking the Ship, and Captain Kidd was 
againſt it, and ſo it was not done. 

Kidd. My Lord, I was in the Cabin, and heard 
a Noiſe, and came out; and William Moore ſaid, 
Tou ruin 15, becauſe you will not conſent to take Captain 
Hoar's Ship. Says a Dutchman, I will put Captain 
Kidd in a Way to take this Ship, and come off fairly. 


L. C. B. Ward. You may ask him any Queſti- 


ons you have a Mind to, but you muſt reſerve 
what you have to ſay for your ſelf till you come 
to make your Defence. 

Mr Soll. Gen. MriPalmer, do you know of any 
other Provocation to ſtrike him beſides thoſe 
Words ? 5 

Palmer. I know of no other Provocation. 

Mr Coniers. Set up Robert Bradinham (who ap- 
dear d.) Mr Bradinham, in what Office was you 
in the Ship £ 

Bradinham. I was Surgeon of the Ship. 

Mr Coniers. Of what Ship? 
Bradinham. The Adventure Galley, whereof Cap- 


tain Kidd was Maſter. | 
Mr Coniers. Was you there when the Blow 


was given ? 


 Bradinham. No. 
Mr Coniers. Was you ſent for when Captain 


Kidd had given the Gunner the Wound upon the 


Head ? 
Bradinham. J was ſent for to his Aſſiſtance af- 


ter he was wounded, and I came to him, and 


ask'd him how he did; he ſaid, He was a dead 
Man, Captain Kidd had given him his laſt Blow. 
And I was by the Gun-room, and Captain Kidd 
was walking there, and I heard Moore ſay, Fare- 
wel, farewel; Captain Kidd has given me my laſt 
Blow ; and Captain Kidd, when he heard it, ſaid, 
Damn him, he is a Villain. 
Mr Coniers. Did you hear him ſay fo ? 
Bradinham. I did hear it. | 
Mr Cowper. Was it in a way of Anſwer to 
what he ſaid ? | 
Bradiaham. Les. | 
Mr Cowper. How long did he live after the Blow 
, Bradinham. He died the next Day. The Wound 
was but ſmall, the Scull was fractur'd. _ 
Mr Cowper, Do you believe he died of the 
ound? 


RS 


Bradinham. Yes. | | 

Mr Cowper. Had you any Diſcourſe with Cad. 
tain Kidd after this, about this Man's Death 25 

Bradinham. Some Time after this, about ty, 

Months, by the Coaſt of Mulabar, Captain Kidd 
ſaid, 1 do not care ſo much for the Death of my Gunner 
as for other Paſſages of my Voyage; for I have good 
Friends in England, that will bring me off for thy; 

L. C. B. Il ard. Mr Kidd, will you ask him any 
Queſtions ? | 

Kidd. I ask him, Whether he knew of any Dit. 
ference between this Gunner and me before this 
happen'd ? | 

Bradizham. I knew of no Difference between 
them at all. | : 

Mr So. Gen, Mr Kidd, Have you any Thins 
more to ask him? | . 

Kidd. No. | | 

Mr Coniers. Then we have done for the King. 

L. C. B. Hard. Then you may make your De- 
fence ; you are charg d with Murder, and you 
have heard the Evidence that has been giren 
What have you to ſay for your ſelf ? ; 

Kidd. I have Evidence to prove it is no ſuch 
thing, if they may be admitted to come hither. 
My Lord, I will tell you what the Caſe was; I 
was coming up within a League of the Dutchman, 
and ſome of my Men were making a Mutiny a- 
bout taking her, and my Gunner told the People 
he could put the Captain in a Way to take the 


| Ship, and be ſafe. Says L, Hr will you do that? 


The Gunner anſwer'd, Ni will get the Captain and 
Men aboard. And what then? M will go aboard the 
Ship, and plunder her, and we will have it under their 
Hands that we did not take her. Says I, This is ju- 
das like, I dare not do ſuch a Thing. Says he, IV: may 
do it, we are Beggars already. Why, ſays I, may ue 
tale this Ship becauſe we are Poor? Upon that 3 
Mutiny aroſe; ſo I took up a Bucket, and jul: 
throw'd it at him, and ſaid, Ton are a Rogue to make 
ſuch a Motion. This I can prove, my Lord. 

L C. B. Ward. Call your Evidence. 

Mr Cowper, Mr Palmer, was there any Mutiny 
in the Ship when this Man was kill'd ? 

Palmer. "There was none. 

L. C. B. Ward. Captain Kidd, call what Evi- 
dence you will. | 

Kidd. They are Priſoners, I deſi re they may 
be call'd up. 

L. C. B. Ward. Whatever other Crimes they 
may be guilty of, they may be Witneſles for him 
in this Caſe. 

Mr Baron Hatſel/. Mr Paliner, did he throw the 
Bucket at him, or ſtrike him with it? 

Palmer. He held it by the Strap in his Hand. 

Kidd. Call Abel Owens (who appear d.) Can you 


tell which Way this Bucket was thrown ? 


Mr J. Powell. What was the Provocation for 
throwing this Bucket ? | 

Owens. I was in the Cook-room, and, hearing 
ſome Difference on the Deck, I came out, and the 
Gunner was grinding a Chiſſel on the Grindſtone, 


and the Captain and he had ſome Words, and the 
Gunner ſaid to the Captain, You have brought 2:5 to 


Ruin, and we are Deſolate. And, ſays he, Have [ 
brought you to Ruin? I have not brought you to Rix, 


cy Fellow to give me theſe Morde. And then he took 
up the Bucket, and did give him the Blow. 
Kidd. Was there not a Mutiny among the Men“ 


Ouens. Les, and ths bigger part was for taking 
the 


I have not done an ill Thing to ruin you ; you are a ſaw / 
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the Ship; and the Captain ſaid, Du that wil tale 
the Dutch - man, you are the ſtrongeſt, you may do what 


you pleaſe; if you will take her you may take her; but 
if you go from aboard, you ſhall never come aboard a- 


gan. 


L. C. B. Ward. When was this Mutiny you 


ſpeak off ? 
Vel Owens. When we were at Sea. 


I. C. B. Ward. How long was it before this 
Man's Death ? 

Owens. About a Month. | 

Mr J. Powel. At this Time when the Blow 
was given, did Moore the Gunner endeavour to 
make any Mutiny ? 

Owens. No. 

Mr J. Powel. Was there any Mutity then? 

Owens. None at all. 

Kidd. Did not he ſay, he could put me in a 
way to take the Dutchman, and be clear? 

Owens. I know there were ſeveral of them 
would have done it, but you would not give 
Conſent to it. 

Kidd. No, but this was the Reaſon I threw 
the Bucket at him. | 

L. C. B. Ward. Captain Kidd, he tells you 
this was a Month before you ſtruck him. | 

Jury. My Lord, we defire he may be asked, 
whether he did throw the Bucket, or ſtrike him 
with it. | | 
F L. C. B. Ward. Anſwer the Jury to that Que- 

jon. 

Owens. He took it with the Strap, and ſtruc 
him with it. | 

Kidd. Did not I throw it at him ? 

Owens. No, I was near you when you did it. 

Mr Conters. Did you ſee the Stroke given ? 

Owens. I did ſee the Stroke given. 

L. C. B. ard. Captain Kidd, Will you call 
any more? | 

Kidd. Yes, my Lord. Call Richard Barlicorn. 

Mr J. Powel. What Queſtions would you have 
him askd? 

Kidd. R. Barlicorn, what was the Reaſon that 

Blow was given to the Gunner ? 
Barlicorn. At firſt when you met with the Ship, 
there was a Mutiny, and To or Three of the 
Dutchmen came aboard; and ſome ſaid ſhe was a 
rich Veſſel, and they would take her: And the 
Captain ſaid, No, I ui not rake her. And there 
was a Mutiny in che Ship, and the Men ſaid, If 
you will not, we will, And he ſaid, If you have a 
Mind, you may; but they that will not, come a- 
long with me. 

Kidd. Do you think William hore was one of. 
thoſe that was for taking her ? 

Barlicorn Yes. 

L. C. B. ard. How long was that before 
Moore died, do you know? 

Barlicorn. No, I did not keep a Journal. 

L. C. B. Ward. Was it after Moore died. 

Parlicorn. No Sir, it was before Moore died. 

Mr Coniers. How long before ? 

Barlicorn. I believe it was about a Month or 
Three Weeks, I cannot tell which. | | 
I.. C. B. Ward. You ſay there was a Mutiny 
in the Ship, what was the Mutiny about? 

Bas licorn. About taking the Ship. 

IL. C. B. Ward. What was the Ship's Name ? 


Barlicorn. The Loyal Captain. And the Cap- 


tain ſaid, 1f they take the Ships they ſhall never come 
aboard again, | 
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L. C. B. Tard. Was you by when More receiv- 
ed this Blow? | | 

Barlicorn. No, I was not by then. 

Kidd. Do you know of any Quarrel between 
this Moore and I before that Accident? 

Barlicorn. No, I did not. | 
Mr J. Powel. Was there any Mutiny in the 
Ship when this More died? | 

Barlicora. They were talking of it. 

Kidd. Was there not a Dutchman cloſe by us; 
when this Blow was given? 

Barlicorn. Yes, Sir. 

Kidd. He was going to make another Mutiny, 
and I prevented him. | f 

Mr J. Powel Did Moore endeavour to make 
any Mutiny at that Time? g 

Barlicorn. The Ship was gone at that Time. 

Mr J. Powel. How long had ſhe been gone? 

Barlicora. About a Week. 

Mr Bar. Hatſel] Was there any Mutiny about 
the Dutch Ship you ſaw * | 

Barlicora. The Dutch Ship? Not that I know 
of; but there was a Mutiny aboart the Loyal 
Captain. | 

Kidd. Do you not know of another Mutiny ? 

Mr Bar. Hatſell. Do you know of any other 
Mutiny ? Eran 

Barlicora. No. 

Kidd. At that very time they were going to 
make a Mutiny. 1 

L. C. Bar. Tard. Will you ask him any more 

neſtions? | 

Kidd. What Diſcourſe had I with More at 
that Time? 

Barlicorn, I was aboard our Ship, but did not 
ſee the Blow given. 

Kidd. They were ſaying they would take her; 
and he ſaid, he could put me in a way to take her, 
without coming to any harm. | 

L. C. B. Ward. What occaſion could thoſe 
Words be of a Mutiny ? 

Barlicora, There were many of the Men 
would have gone with Arms, and taken that Ship 
without the Captain's Conſent. 

L. C. B. ard. At that Time when this Moore 
was killed, was there any Mutiny ? 

Barlicorn. No. | 

L. C. B. Ward. When was it that Moore ſaid, 
they might have taken this Ship? 

Barlicorn. At the ſame Time when the Ship 
was in Company with us. | 

L. C. B. ard. That was a Week or Fortnight 
before? 

Barlicorn. No, Sir, the Zoyal Captain was with- 
in ſight of us. 

_ Bar. Hatſell. What, {when Moore was kil- 
led : | 
Barlicorn. No, not then. William Moore lay 
ſick a great while before this Blow was given; 
and the Do&or ſaid, when he viſited him, 


This Blow was not the Cauſe of his Death. 


L C. B. ard. Then they muſt be confronted. 
Do you hear, Bradinham, what he fays? He 
ſays you ſaid, That Blow was not the Cauſe 
of his Death, Did you ever ſay fo? 

Bradinham My Lord, I never ſaid fo. 

L. C. B. Ward. Did you ſee that young Man 
there ? 

Bradinham. Yes, he was aboard the Ship. 

L. CB Ward. Was More ſick before that 


Blow ? | 
Pradinham. 
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Bradiubam. He was not ſick at all before. 
gaꝛrlicorn. He was fick ſometime before, and 


this Blow did but juſt touch him; and the. 


Doctor ſaid, he did not die on the Occaſion of 

this Blow. | 
Mr J. Gold. Did you ever ſayſo, Mr Bradinham * 
Bradinham. No, my Lord. | 
Mr Soll. Gen. You ſay he did but juſt touch him, 

were you preſent when the Blow was given. 
Barlicorz. No, but I ſaw him after he was dead, 


and I was by when the Doctor ſaid, he did not 


die of that Blow. | 

Mr Cowper. What did he die of? 

Barlicorn. ] cannot tell, he had been ſick before, 
we had many ſick Men aboard. 


Mr. Soll. Cen How long did he lie after this 


Blow, before he died? 

Barlicorn. ] cannot tell juſtly how long it was. 

L. C. B. Ward. How long do you think? You 
took notice of the Blow, how long did he live 
after that? | I 

Barlicora. I believe about a Week. 

L. C. B Ward And the two Witneſſes ſwore he 
died the next Day. | 


Barlicorn. I cannot tell juſtly how long he liv- 


ed atrerwards. | 
Jury. We defire to know whether he knew 
what was the Occaſion of this Blow? 
Barlicrn All the Reaſon I can give is, becauſe 
it was thought he was going to breed a Mutiny 
in the Vellel | 
L. C. B. Hard. Did you hear of that by any 


body? | 


Kidd Was Bradinham in the Mutiny ? declare 


that. 
L. C. B Waid. Mr Kidd, why do you ask 


that Queſtion? 


Kidd. I ask him whether Bradinbam was not 
in any Mutiny in the Ship- 

L. C. B. Ward. Why do you ask that ? 

Barlicorn It any Thing was to be, he was as 
forward as any one. 

L. C. B. Ward. You ſay he was as forward as 
any, but it does not appear any one made a Mu- 
tiny at this time, | 

Karlin, | do not know, Sir. 

I. C. B. Ward. Have you any more to call? 

Kidd. My Lord, here is another Witneſs. 

L. C. B. Hard. What is your Name? 

Hugh Parrot. Hugh Parrot. | 

L. C B. Hard. Mr Kidd, what do you ask him? 

Kidd. I ask you whether Bradinbam was in a 
Mutiny in my Ship. | 

Hugh Parrot, J cannot ſay whether he was or 
no. 1 | 

L. C. B. }/ard. Captain Kidd, you are tried for 
the Death of this Moore, now why do you ask 
this Queſtion ? what do you infer from hence ? 
You will not infer, that if he was a Mutineer, 
it was law ful for you to kill Moore. 

Kidd. Do you know the Reaſon why I ſtruck 
Moore ? : | 

Hugh Parrot. Yes, becauſe you did not take the 


| Loyal Captain, whereot Captain Hour was Com- 


mander. | 

L. C. B. Ward. Was that the Reaſon he ſtruck 
Moore, becauſe the Ship was not taken? 

Hugh Parrot. I Shall tell you how it happen'd, 
according to the beſt of my Knowledge. My Com- 
mander fortuned to come up with this Captain 
Hoar's Ship, and ſome were for taking her, and 


ſome not; and afterwards there was a little ſort 
of Mutiny, and ſome roſe in Arms, the greateſt 
Part, and they ſaid they would take this Sh; 
and the Commander was not tor it; and {6 the 4 
reſolved to go away in the Boat, and tale . 
Captain Kidd ſaid, If you deſert my Ship, you ſbat 
never come aboard again, and I will force you into 
Bombay, and I will carry you before ſome of ths 
Council there: Inſomuch as my Commander ſtilled 
them again, and they remained on Board. And 
about a Fortnight afterward there paſſed ſome 
Words between this William Moore, and my Com. 
mander; and then ſays he, Captain, I could hays 
put you in a May to have taken this Ship , aud len 
never the worſe for it. He fays, Would jou have me 
tale this Ship! I cannot anſwer it, they are our Friend; 
and my Commander was in a Paſſion ; and with 
that I went off the Deck, and I underſtood af. 
terwards the Blow was given, but how I cannot 
tell | 

Mr J. Powel. Captain Kidd, have you any more 
to _ him, or have you any more Witnefles to 
call; | 

Kidd. I could call all of them to teſtifie the 
ſame thing, but I will not trouble you to call 
any more. | | 

L. C. B. Ward. Have you any more to ſay for 
your ſelf ? | 

Kidd. J have no more to ſay, but I had all the 
Provocation in the World given me; I had no 
deſign to kill him, I had no Malice or Spleen a- 
gainſt him. | | 

L. C. B Ward, That mult be left to the Jury 
to conſider the Evidence that has been given; 
you make out no ſuch matter. 

Jury-man. My Lord, I deſire the Petitioner 
may give an Account whether be did do any 
Thing in order to his Cure. | 

L. C. B. Ward. He is to be tried according to 
Law; the King's Evidence hath been heard, and 
he has the Liberty to produce what Evidence he 
can for himſelf; will you put him to produce 
more Evidence than he can ? If he has any more 
to ſay, it will be his Intereſt to ſay what he can, 
the Court 1s willing to hear him as long as he 


| hath any Thing to offer for himſelf, either upon 


that Account or any Thing elſe. 

Kidd. It was not deſignedly done, but in my 
Paſſion, for which I am heartily ſorry. 

L. C. B. Ward. Gentlemen of the Jury, the 
Priſoner at the Bar, William Kidd, is Indicted 
for the Murder of William Moore; and whether he 
be guilty of this Murder, or not guilty, it is your 


part to determine on the Evidence that has been 


given. The Fact charged againſt him is this, 
That the Priſoner at the Bar Milliam Kidd, being 
the Commander of the Ship, called the Advar 
ture-Galley, and the deceaſed William Moore the 
Gunner in that Ship; That upon the high Sea, 
near the Coaſt of Malabar, in the Eaſt-Indits, 
and within the Juriſdiction of the Admiralty of 
England, in October, in the Ninth Year of his 
Majeſty's Reign, 1697, the Priſoner, William Kidd, 
out of his Malice fore-thought, did ſtrike the 
Deceaſed, William Moore, With a Bucket hooped 
with Iron, on the right Side of the Head, and 
that that Blow was the Occaſion of the Death 
of the ſaid William Moore; that this was done 
on the zoth of October, and that his Death en- 
ſued on the 31ſt of October, being the next Day. 
This is the Fact charged upon him. 


Now 
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Now you have heard the Evidence that has 
been given on the King's Part, and you will 
weigh it well. You hear the firſt Witneſs that has 
been produc'd on behalf of the King, is Foſeph 
Palmer. He tells you he was preſent on board 
this Ship, at the Time when the Blow was given. 
And he ſays, there had been ſome Diſcourſe be- 
tween the Priſoner William Kidd, and the Decea- 
ſ-4 Moore, concerning taking a Ship, that was 
called the Loyal Captain, and that Captain Kidd 
ſaid to him, How could you have put me in a Way 
20 take that Ship, and be clear ? No, ſays Moore, I ſaid 
no ſuch Thing. The Reply Captain Kidd made to 
him was, He was a Louſie Rogue. The Anſwer of 
the Deceaſed was this, FI am ſo, you have made 
me ſo ; yuu have ruined me and a great many others. 
With that ſays Captain Add, Have I ruined you, 
you Dog ? And up he took a Bucket hoop'd with 
Tron, and gave him a Blow on the right fide ot 
his Head. And thereupon he complained and 
ſaid, You have given me my laſt Blow. And then 


More went down below Deck, and he ſaw him 


no more till the next Day, and then he was dead ; 
and he felt upon his Head, and perceived a 
Bruife in one Part of it, as broad as a Shilling, 
and he felt the Scull was broke ; and he does 
tike on him to ſay, that he believes that Blow 
was the Occaſion of his Death. Being asked 
whether he knew in what State of Health he was 
before, he ſays, he was in a healthy Condition; 
he was grinding a Chiſſel at that Time when 
the Blow was given ; and that Blow he believes 
was the Occaſion of his Death. And being ask- 
ed whether he heard any other Words, or ſaw 
or knew any Thing that could be any Cauſe of 
Provocation ; he ſays he knew no more than the 
Reply of the Party deceaſed, If I am a louſie 
Dog, you have made me ſo, and have been my Ruin : 
And then having taken two or three Turns up- 
on the Deck, he gave him the Blow ; and then 


More went down the Deck, and uſed theſe. 


Words, Joa have given me my las? Blow, or to that 
effect. 

Gentlemen, You have heard the Surgeon alſo, 
Robert Bradinham; and he tells you he did not ſee 
the Blow given, but he was ſent for after, and 
the Deceaſed ſaid, Captain Kidd had given him his 
lai? Blow: And thereupon he did examine him 
as a Surgeon, and does believe that Blow on the 
Head was the Occaſion of his Death; and he 
did obſerve it as well as he could. 

Turyman, My Lord, I think Bradinham ſaid, 
” was not then by, when the Priſoner gave the 

low. | 
I. C. B. Ward. IT did not ſay he was: He ſays 
he was ſent for after the Blow; and when he 
came, the Deceaſed ſaid, he gave it him, and 
what would be the Conſequenee. 

Now theſe two being croſs-examined by the 
Priſoner, William Kidd, whether they did not 
know of ſome Mutiny in the Ship, that might 
be the Occaſion of his giving this Blow ; they 
have told both their Stories, of what Diſcourſe 
there was of taking this Ship, the Loyal Captain, 
and of what Deſign there was upon the Dutch 
Ship after. Now the firſt of theſe was a Fort- 
night before this happen'd, and the other a 
Week; ſo that there was then no Occaſion of 


Mutiny, nor do they know of any Mutiny at 


that Time. | 
Now, Gentlemen, he has produced for him- 
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ſelf three Witneſſes. The firſt that he calls is 
Abel Owens ; and this Witneſs has not in his Te- 
ſtimony made for the Priſoner, but in effect con- 
firmed what the other Witneſſes for the King 
ſaid : For he tells you he was by when the Blow 
was glven, and gives you an Account how this 
Thing was; that there was ſome Diſcourſe be- 
tween them, much what to the Efte&t aforeſaid, 
both as to what Capt. Kidd ſaid to More, and 
what Moore replied; and that Capt. Kidd ſhould 
ſay to Moore, Du are a ſaucy Fou, or to that 
Purpoſe, and Moore ſaid, Du have ruined me, and 
a great many others; and with that the Priſoner 
took up the Bucket, and ſtruck him with it. 
And he being asked if there were any Provocas 
tion or Occaſion why this Blow was given, and 
whether there was any Mutiny at that Time, as 
he pretended, he ſays he knew of none, only he 
ſpeaks of one about a Month before. 

They have call'd two other Witneſſes, one is 
Richard Barlicorn: He is the Priſoner's Servant; 
and though he be his Servant, yet the Law al- 
lows him to be a Witneſs for him, and the Cre- 
dit of his Teſtimony is left to you. Now what 
has he ſaid? He has told you ſomething diffe- 
rent Stories. He thinks there was a Mutiny in 
the Ship. And being ask'd about what Time; 
he thinks it was about a Month or three Weeks 
before; and, upon further Examination, faith, 
there was no Mutiny when Moore was killed. He 
is willing to ſay what he can for his Maſter, and 
believes Mr Kidd did not deſign to do any Harm 
to that Man; for he heard the Surgeon ſay, 
that Blow was not the Occaſion of his Death. 
Now, in Contradiction to that, Bradinham, the 
Surgeon, ſays, he never did ſay ſo, but believes 
that this Blow was the Occaſion of his Death. 
You have heard what Objections the young Man's 
Teſtimony is liable to, and you will conſider his 
whole Evidence. | 

The laſt Witneſs the Priſoner has called, is 
Hugh Parrot. He ſays there was ſomething of 
theſe Words, and that the Deceaſed did ſay, he 
could have put the Captain in a Way to have ta- 
ken the Ship; and hereupon Words aroſe, and 
the Captain was in a Paſſion ; and that then he 
went away, and underſtood afterwards the Blow 
was given, but how he could not tell. 

Now, Gentlemen, this being the Matter of 
Fact, the Priſoner is indicted upon it for Murder, 
Now to make the killing of a Man to be Murs» 
der, there muſt be Malice prepenſe, eitherexpreſs 
or implied : The Law implies Malice, when one 
Man, without any reaſonable Cauſe or Provoca- 
tion, kills another. You have had this Fact o- 
pen'd to you. What Mutiny or Diſcourſe might 
be a Fortnight or Month before, will not be any 
Reaſon or Cauſe for ſo long Continuance of a 
Paſſion. But what did ariſe at that Time, the 
Witneſſes tell you. The firſt Witneſs tells you, the 
firſt Words that were ſpoken, were by Mr Kidd; 
and upon his Anſwer, Mr Kidd calls him Louſſe 
Dog. The Reply was, If am ſo, jou have made me 
ſo; you have ruined me, and a great many more. Now, 
Gentlemen, I leave it to you to conſider whe- 
ther that could be a reaſonable Occaſion or Pro- 
vocation for him to take a Bucket and knock him 
on the Head, and kill him. You have heard the 
Witneſſes have made it out that he was a healthy 
Man, and they are of Opinion that that Blow was 


the Occaſion of his Death. Now for the Priſoner, 
on 


* 


— 
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on ſuch a Saying, and without any other Pro- 
vocation, to take a Bucket and knock the Decea- 
ſed on the Head, and kill him, muſt be eſteem'd 
an unjuſtifiable Act. For, as I ſaid, if one Man 
kill another without Provocation, or reaſonable 


Cauſe, che Law preſumes and implies Malice; 


and then ſuch killing will be Murder, in the 
Senſe of the Law, as being done out of Malice 
prepenſe. If there be a ſudden falling out, and 
fighting, and one is killed in heat of Blood, then 
our Law calls it Manſlaughter : But in ſuch a 
Caſe as this, that happens on ſlight Words, the 
Priſoner called the Deceaſed, a Louſie Dog; and the 
Deceaſed ſaid, If I be fo, you have made me ſo; Can 
this be a reaſonable Cauſe to kill him? And if 
you believe them to be no reaſonable Cauſe of 
Provocation, and that this Blow was given by 
the Priſoner, and was the Occaſion of Moore's 
Death. as the Witneſſes alledge; I cannot ſee 
what Diſtinction can be made, but that the Pri- 
ſoner is guilty of Murder. Indeed, if there had 


been a Mutiny at that Time, and he had ſtruck 


him at the Jime of the Mutiny, there might 
have been a rea ſonable Cauſe for him to plead in 


his Defence, and it ought to have been taken in- 


to Conſideration; but it appears, that what Mu- 
tiny there was, was a Fortnight at leaſt before. 
Therefore, Gentlemen, I muſt leave it to you; 
if you believe the King's Wirnelles, and one of 


the Priſoner's own, that this Blow was given by 


the Priſoner, in manner aforeſaid, and are fatis- 
fied that it was done without reaſonable Cauſe 
or Provocation, then he will be guilty of Mur- 
der; and if you do believe him guilty of Mur- 


der, upon this Evidence, you muſt find him fa. 
If not, you muit acquit him. Ef 
Kidd. My Lord, I have Witneſſes to 150 
for my Reputation. ae 
L. C. B. Ward. Mr Kidd, we gave you Tin 
to make your Defence; why did not you Ag 
duce them ? You were asked more than once. if 
you had any more to ſay; and you ſaid, * 
would call no more Witneſſe. i 
Kidd. J can prove what Service I have done 
for the King. | 
L. C. B. Ward. You ſhould have ſpoken ſooner . 
Bur what would that help in this Cafe of Mur. 
der? You ſaid you had no more to ſay before I 
began. | | 


Then an Officer was ſworn to leg the Jury; ang 
about an Hour after, the Jury returned, and 
gave in their Verdict. 


Cl. of Arr. Gentlemen, anſwer to vour Names 
Nath. Loag. 2 
Nath. Long. Here, Cr. 

Cl. of Arr. Are you all agreed of your Verdict) 

Omnes. Yes. 

Cl. of Arr. Who ſhall ſay for you ? 

Omnes. Foreman. 

Cl. of Arr. William Kidd, hold up thy Hand; 
( which he did.) Look upon the Pritoner. Is he 
guilty of the Murder whereof he ſtands indicted, 
or not guilty ? 5 

Foreman. Guilty. | 

Cl. of Arr. Look to him, Keeper. 


a 
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The Trial of Villiam Kidd, Nicholas Churchill, James 


Howe, Robert Lamley, William Jenkins, Gabriel Loffe, Hugh Parrot, Richard 
Barlicorn, Abel Owens, and Darby Mullins, for Piracy and Robbery, on a Ship 


called the Quedag Merchant. 


T HE Jurors for gur Soveraien Lord the 
King, do, upontheir Oath, preſent, That 
William Kidd, late , London, Mariner; 
Nicholas Churchill, [ate , London, Ma- 


riner ; James Howe, late of London, Ma- 


r12e7; Robert Lamley, late of London, Ma- 
riner;, William Jenkins, /ate of London, 
Mariner; Gabriel Loffe, late of London, 
Mariner; Hugh Parrot, late , London, 


_ Aariner ;, Richard Barlicorn, /ate of Lon- 


don, Marinen; Abel Owens, late of Lon- 


chant, then being a Ship of certain Perſons, 
(to the Turors aforefaid unknown ) and then 
and there piratically and felonioufly, did 
make an Aſſault in and upon certain Marie 
ners ( whoſe Names to the Jurors aforeſaid 
are unknown) in the ſame Ship, in the 
Peace of God, and of our ſaid now Sove- 
raign Lord the King, then and there being, 
prratically and felonioufly did put the afore- 
ſaid Mariners of the ſame Ship, in the 
Ship aforeſaid, upon the High Sea, in the 


don, Mariuer; and Darby Mullins, Iate of Place aforeſaid, diſlant about ten League. 


London, Mariner: The 3oth Day of Janu- 
ary, in the ninth Tear of the Reign of our 
Soveraign Lord, William the Third, by the 
Grace of God, of England, Scotland, France 


and Ireland, King, Defender of the Faith, 


&c. by Force and eArms, &c. upon the High 
Sea, in a certain Place diſfant about ten 
Leagues from Cutſheen, in the Eaſt-Indies, 
and within the Juriſdiction of thejeAdmiralty 
of England, did piratically and feloniouſl y 
ſet upon, board, break, and enter a certain 


Merchant Ship, called the Quedagh Mer- 


from Cutſheen aforeſaid, in the Eaſt- Indies 
aforeſaid, and within the Juriſdiftion afore- 
ſaid,  piratically and felonioufly, did ſieat, 
take, and carry away the ſaid Merchant 
Ship, called the Quedagh Merchant, a#d 
the Apparel and Tackle of the ſame Ship, 
of the Value of 400 l. of lawful Money of 
England; ſeventy Cheſes of Opium, of te 
Value of 14001. of lawful Money of Eng- 
land; two Hundred and fifty Bags of Su- 
gar, of the Value of 100 l. of lawful Mi- 
ey of England; twenty Bales of raw a 
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of the Value of 400 J. of lawful Money of 


England; 47 Hundred Bales of Callicoes, 


of the Value 


Eng 
Fr Value of 30 l. of lawful Money of Eng- 


land: The Goods and Chattels of certain 
Perſons (to the Jurors aforeſaid ankmown ) 
then and there, upon the High Sea afore- 
ſaid, in the aforeſaid Place, diſlamt about 
ten Leagues from Cutſheen aforeſaid, 722 
the Eaſt-Indies aforeſaid, and within the 
Juriſaietion aforeſaid, being found in the 
aforeſaid Shit, iu the Cuſtody and Poſſeſſion 
cf 'he ſaid Mariners in the ſame Ship, from 
the ſaid Mariners of the ſaid Ship, and 
from Heir Cuſtody and Poſſeſſion, then and 


Here, upon the High Sea aforeſaid, in the 


Place aforeſaid, aiftant about ten Leagues 
gu, Cutſhcen aforeſaid, in the Eaſt-In- 


dies aforeſaid, and within the Juriſaietion 
aforeſaia, againlt the Peace of our ſaid 


nou Soveraigrn Lord the King, bis Crown 
aud Dignity, &c. 


ET Wil. Kidd, Nicholas Churchill, &c. 
to the Bar; (and ſo of the reſt.) Wil. 
Kidd, hold up thy Hand; (which 
he did, and ſo the reſt.) | 

You the Priſoners at the Bar, thoſe Men that 
you ſhall hear call'd, and that perſonally appear, 
are to paſs between our Soveraign Lord the King 
and you, upon Trial of your ſeveral Lives and 
Deaths : If therefore you, or any of you, will 
challenge any of them, your Time is to ſpeak to 
them as they come to the Book to be ſworn, and 


before they be ſworn. 


Cl. of Arr. 


And there being no Challenges, the Twelve that were 
ſworn on the Fury were as follow. | 


oft Cooper, P. Walker, 

„Jo. Hall, William Hunt, 

Jo. James, | John Micklethwait, 
Peter Parker, Richard Chiſwell, 
Caleb Hook, Abraham Hickman, 

K. Rider, George Grove. 


Cl. of Arr. Cryer. Count theſe ; John Cooper. 
Cher. One, c. Twelve good Men and true, 
ſtand together, and hear your Evidence. 


Then the uſual Proclamation for Information was 
made; and the Priſoners being bid to hold up 
their Hands, the Clerk of Arraiguments charg d 
the Jury with them thus 


Cl. of Arr. You of the Jury, look upon the Pri- 
ſoners, and hearken to their Cauſe. They ſtand 
Indicted by the Names of Wiliam Kidd, &. (as 
before in the Indictment.) Upon this Indictment 
they have been Acraign'd, and thereunto have 
ſeverally pleaded, Not Guilty ; and for their Trial 
put themſelves on Gop and their Country, 
which Country you are. Your Charge is, to en- 
quire whether they be guilty of the Piracy and 
Robbery whereof they ſtand Indicted in Man- 


Vo r. V. 


of 200 l. of lawful Money of 
England; uo Hundred Bales of MHuſlius, of 
the Value of 1000 l. of lawful Money of 
land; aud three Bales of Romels, of 
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ner and Form as they ſtand Indicted, or no 


guilty, Oc. | 
Nic. Churchill. My Lord, I beg your Opinion, 
whether I may not plead the King's Pardon? 


L. C. B. Ward. Let us ſee your Pretences; you 


ſhall have all legal Defences and Advantages al- 
low'd to you. | | 

Nic. Churchill, I came in upon his Majeſty's 
Proclamation. 

L. C. B Ward. Have you the King's Procla- 
mation ? If you have, let us ſee it. | 

Churchill. We had Notice of it at Guiana, and 
we deliver d up our ſelves to Col. Baſs, Governor 
of Eaſi-Jerſey, and I have it under his Hand. 1 
beg your Lordſhip would appoint me Council to 
plead my Cale. ©: 


The Paper was ſhewn, aud read. 


Mr Crawley. I know not when it was. 

Churchill. J had Notice of it at Guiana: I have 
been rwo Years in Cuſtody. 

L. C. B. V ard. How long have you been a 
Priſoner ? 


Juby. 


Proclamation (for what you ſay your ſelf) does not 
reach your Caſe. | 

Howe, Churcht, Mullins. We came in, upon the 
Proclamation, all the ſame Day. 

Mr J. Powe. How can you make it appear 


you ſurrender'd ? 

Priſoners. Here is an Affidavit made of it by 
the Governor's Secretary; and there's the Gen- 
tleman himſelf, Col. Baſs. | : 

Mr J. Powell. You muſt make it out, that you 
have come in within the Conditions cf that Pro- 
clamation, if you have any Benefit by ir. ; 

L. C. B. Ward. Let the Proclamation be read. 
M hich was done accordingly, and it here follows.) 


By the KING, a Proclamation, 


William R. 


Hereas We being inform d, by the fre- 
quent Complaints of our good Subjefts 
trading to the Eaſt-Indies, of ſeveral wicked 
Practices committed on thoſe Seas, as well 
upon our own Subjects as thoſe of our Allies, 
have therefore thought fit (for the Security 
of the Trade of thoſe Countries, by an utter 
Extirpation of the Pirates in all Parts Baſl- 


ward of the Cape of Good Hope, as well 


beyond Cape Comorin as on this fide of it, 
unleſs they ſhall forthwith ſurrender them- 


ſelves, as is herein after direfted) to ſend 


out a Squadron of Men of War, under the 
Command of Captain Thomas Warren. 


Now We, to the Intent that ſuch who have 


been guilty of any ec of Piracy in thoſe 
Seas, may have Notice of our moſ? gracious 
Intention, of extending our Royal Mercy to 
ſuch of them as ſhall ſurrender themſelves, 
and to cauſe the ſevereſt Puniſhment accord= 
ing to Law to be inflicted upon thoſe who 
ſhall continue obſtinate, have thought fit, by 

| "Qq the 


Churchill, Almoſt two Years 3 | two Years next 


L. C. B. Ward, and the reſt of the Judges, The 


wn 8 5 r e 8 — 
* 8 83 FT GER 3 £_ 1 F ; - 2 — 
— 4 4 * ng 4 IR 
—— . — _— rene FY — > 8 
= l * Oy WP i = 8 * = — 
7 4 * . 


——_— 


— — 
„ 

1 2 
— 


298 166. The Trial of Capt. William Kidd, Sc. 13 W.. 


the Advice of our Privy Council, to iſſue this 
Proclamation; hereby Requiring aud C91 
manding all Perſons who have Len. gi of 
auy Add of Piracy, or au ways Aiding or 
Allifting therein, in any Place Faſiward of 
the Cape of Good Hope, 2% /zrrender t ein- 
ſelves withiz the ſeveral reſpeftive Times 
herein after limited, unto the ſaid Captain 
Thomas Warren, aud the Commander in 
chief of the ſaid Squadron for the Time Je- 
7nz, and to Iſrael Hayes, Peter Dellanoye, 
and Chriſtopher Pollard, Eſquires, Commmnj- 
froners appointed by Us for the ſaid Expeat- 
tion, or to any Three of them, or, in caſe of 
Death, to the major part of the Survivors 
of them. eAnd We do hereby declare, That 
We bade been gracioufly pleas'd to tipower 
the ſaid Captain Thomas Warren, aud the 
Commander in chief of the ſaid Squadron for 
the Time being, Iſrael Hayes, Peter Della- 
noye, and Chriſtopher Pollard, Eſquires, 
Commiſſioners aforeſaid, or any Three of then, 
or, in caſe of Death, to the major part of the 
Survivors of them, to give eAjſurance of ou 
moſt gracions Pardon unto all ſuch Pirates 


Za the Eaſt-Indies, viz. all Eaſ{ward of the 


Cape of Good Hope, who ſhall /urrender 
themſelves for Piracies or Robbertes Commite 
ted by them upon the Sea or Land; except 
nevertheleſs ſuch as they ſhall commit in any 
Place whatſoever after Notice of our Grace 


and Favour hereby declared; eApd alſo ex- 


cepting all ſuch Piracies and Robberies as 


ſhall be committed from the Cape of Good 


Hope Eaſtward, to the Longitude or Meri- 
diam of Socatora, after the Iaſ? Day of April, 
1699, and in any Place from the Loneituae 
or Meridian of Socatora Eafſ/ward, to the 
Longitude or Meridian of Cape Comorin, 
after the laſt Day of June, 1699, and 72 any 
Place whatſoever Eafſiward of Cape Como- 
rin after the Iaſi Day of July, 1699, and in 


any Place whatſoever Eaſi ward of Cape Co- 
morin after the laſt Day of July, 1699, And 


alſo excepting Henry Every alias Bridgman, 
and William Kidd. 

Given at our Court at Xęeuſiuston, the 
Eighth Day of December, 1698, in the 
Tenth Year of our Reign. 

GOD fave the KING. 


\ Clerk. There is no Day mention'd in this Pa- 
per when they ſurrender d themſelves. 

Mr A n. My Lord, about the Year 1627, 
there was a Special Commiſſion given to four 
Perſons, and they were to proceed in their Voy- 
age to the Indies, and they carried a great num- 
ber of Proclamations, That all the Pirates in ſuch 
and ſuch Places ſhould ſurrender themſelves : 


| Now they came to St Helena with them, and 


Captain Namen was ſent to St Mary's, and he was 


. to deliver ſome of theſe Proclamations there, and 


the Commiſſioner had then the Ambaſſador to 
the Great Mogul on board, and this Captain 
Warren theſe Proclamations. Warren comes and 


delivers the Proclamations out, and, amor. th 
reſt, the Priſoner at the Bar having Notice 8 
this, he goes to the Governor, and confeſſes 
had been a Pirate, and deſir'd them to tale N 
tice that he ſurrender'd himſelf; and we 3 
the Governor here, to give an Account ot this 
Matter. 

L. C. E. Ward. The Proclamation ſays, The 
muſt ſurrender themſelves to ſuch and ſuch per. | 
ſons by Name : See if it be not ſo. (The, ;, 
Proclamation was read again.) Here are ſereral 
Qualifications menrion'd ; you mult bring your 
ſelves under them, if you would have the Benefit 
of it. | | | 
Dr Newton. Let them ſhew that they ſurren- 
der'd themſelves to the Perſons they were to ſur. 
render to. 

Mr Moxon. My Lord, we will prove we gare 
Notice within the Time, by this Paper. 

Mr Sol. Gen. There is no Time mention'd in 
it. (The Affidavit was read) Charles Hally, Ge, 
maketh Oath, That in the Tear 98, there being Notice 
of his Majeſty's Gracious Pardon to ſuch Pirates 45 
ſhould ſurrender themſelves, James Howe, Nicholas 
Churchill, and Darby Mullins, i May 1699, 4d 
ſurrender themſelves to Jeremiah Baſs, and he di 
admit them to Bail. 

L. C. B. Ward. There are Four Commiſſioners 
named in the Proclamation: There is no Go- 
vernor mention'd that is to receive them, only 
thoſe Four Commiſſioners 

Mr Ma.xon. But, my Lord, conſider the Nature 
of this Proclamation, and what was the Leſivg 
of it, which was, to invite Pirates to come in. 

Mr Coniers. We muſt keep you to the Proch- 
mation: Here is not enuugh to put off the 
Trial. | 

L. C. B. Ward. If you had brought your ſelves 
within the Caſe of the Proclamation, we ſhould 
be very glad: You that offer it, muſt conſider it 
is a Special Proclamation, with divers Limita- 
tions; and if you would have the Benefit of it, 
you mult bring your ſelves under the Conditions 
of it. Now there are Four Commiſſioners na- 
med, that you ought to ſurrender to ; but you 
have not ſurrender'd to any one of theſe, but to 
Colonel Baſs, and there is no ſuch Man men- 
tion'd in this Proclamation. 

Mr Knapp. My Lord, and Gentlemen of the 
Jury, the Indictment ſets forth, That the Priſo- 
ners at the Bar, on the zoth of Jauuary, in the 
Ninth Year of his Majeſty's Reign, ten Leagues 
diſtant from Curſheen, did Piratically ſeize and 
rob a certain Ship calbd The Guedazh NMerchaut, 
and put the Men in tear of their Lives; and the 
ſaid Ship, with her Apparel, Tackle, and Goods, 
did then and there, upon the High Sea, take and 
carry away, againſt the Peace of our Soveraign 


Lord the King, his Crown and Dignity: To 


this Indictment they have pleaded, Not guilty : 
It we prove it upon them, you mult find them 
guilty. : 

Dr Newton, Advocate of the Admiralty. My Lord, 
and Gentlemen, the Priſoners at the Bar, Cap- 
tain ill. Kidd, late Commander of the Advent? 
Galley, and Nine other Mariners in the ſame Veſ- 
ſel, ſtand indicted for Feloniouſly and Piratical- 
ly aſſaulting and taking a Ship call'd The Quedagh 
Merchant, on the High Sea near Cnrſheen, in tho 
Eaſt- Indies, about the 3oth of January, — 


inth 


1701. | 
Ninth Year of his Majeſty's Reign: The Ship 
was conſiderable for its Force and Bulk, being 
abour 400 Tun ; and more conſiderable for its 
Lading, having on board to the Value of many 
"Thouſand Pounds. : 

This Captain Kidd, who thus acted the Pirate 
himſelf, went from England in April 1699, with 
a Commiſſion dated the 26th of January preceed- 
ing, to take and ſeize Pirates in the Iudian Seas, 
which were then very much and very dangeroully 
inteſted by them, to the great Hazard, and Loſs, 
and Ruin of the Merchant. 

The Ship carried 30 Guns, and there were on 
board about 8o Men; but the Captain being come 
to Nu- IE in July 96, pretending, as indeed it 
was deſign'd he ſhould, and he had undertaken 
to make that Deſign good, that he was going to 
Madagaſcar (which was the known and common 
Receptacle of the Pirates in thoſe Seas) to take 
Pirates, and free the Seas from thoſe Diſturbers 
of the Commerce of Mankind ; ſo many came in 
to him, being invited by Articles publickly ſer 
up by him in that Place, that his Number quick- 
iy encreas'd to 155 Men; a Force ſufficient, if 
he had meant well, to have made him uſeful to 
the Publick ; and to prove as miſchievous, if his 
Deſigus were otherwiſe: And what thoſe were, 
will quickly appear. | 

After calling in at ſeveral Places for Proviſions, 
and, among others, at Madagaſcar, in July 97,he 
ſail'd to Babs-key, a ſmall Iſland at the Entrance 
of the Red-Sea, and a convenient Station for the 
obſerving what Veſſels went from thence to the 
Indies; and now, inſtead of taking Pirates, he be- 
comes one himſelf, and the greateſt and the worſt 
of all. Here he ſtaid three Weel:s, in expectation 
of the Mica Fleet, to make his Benefit and his 
Fortune our of it; for, whatever he had before 
pretended, this was his real Deſign, and now ſo 
poſleſs'd his Mind, that he could not refrain 
from declaring, and that often, to his Men, 'Thar 
now he ſhould make his Voyage, and ballaſt his 
Ship with Gold and Silver. After long Expecta- 
tion, the Fleet, on the 14th of Auguſt, to the 
number of Fourteen, came by ; he fell in with 
rhe middle of them, fir'd ſeveral Guns at 'em, 
but finding they had an Eng/ifh and Dutch Con- 
voy, that Deſign happily fail'd of the wiſh'd for 
Succeſs. | 

This Diſappointment however did not diſcou- 
rage him, but that he proceeded on for the Coaſt 
of Malabar, where he knew the Trade was conſi- 


derable, and hoped his Advantage would be pro- 


portionable in the diſturbing it; and there ac- 
cordingly, for ſeveral Months, he committed ma- 
ny great Piracies and Robberies, taking the Ships 
and Goods of the Indians and others at Sea, Moors 
and Chriſtians, and torturing cruelly their Per- 
ſons, to diſcover if any Thing had eſcap'd his 
Hands; burning their Houſes, and killing after 
a barbarous manner the Natives on the Shore ; 
equally cruel, dreaded and hated both on the 
Land and at Sea. | | | 
Theſe Criminal Attempts and Actions had 
render d his Name (to the Diſgrace and the Pre- 
judice of the Exgliſb Nation) too well known, 
and defervedly deteſted, in thoſe remote Parts 
of the World; and he was now look'd upon as 
an Arch- Pirate, and the common Enemy of Man- 
kind; and accordingly two Portugueſe Men of 


War went out in purſuit of him, and one met 
Voi. V. | 
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with him and fought him for ſeveral Hours ; but 
Kidd's Fortune then reſerv'd him for another 
Place, and another Manner of T'rial. | 

Amongſt the great number of Veſſels he took 
on that Coaſt, was the Ship he now ſtands in- 
died for, The Quedagh Merchant, being then on 
a trading Voyage from Bengal to Surat, the 
Commander Engliſh, Captain Might, the Owners 
Armenian Merchants, and others. He had taken 
Moors before, but Mbors and Chriſtians are all alike 
to Pirates, they diſtinguiſh not Nations and 
Religions. | 

Thoſe on board the Veſſel offer d 3a000 Rupees 
for her Ranſom, but the Ship was too conſidera- 
ble to be parted with, even for ſo great a Sum; 


ſo Kidd fold Goods out of her, on the neighbour- 


ing Coaſt, to the Value of Ten or Twelve thou- 
ſand Pounds, out of which he took whatever he 
could pretend to for Ammunition and Proviſions, 
with Forty Shares for himſelf, and the remainder 


was diſpos'd of amongſt the Crew, and particu | 


larly thoſe who are here indicted, with him, who 
accompanied him, who aſſiſted him throughout 
in all his Piracies, and who now too ſhare the 
Spoils and the Guilt with him. 

With this Ship and another, and the remain- 
der of the Goods not ſold on the Coaſt, he ſail'd 
once more for Madagaſcar, where he arriv'd in the 
beginning of May 98, and there again what was 
lefr on board was divided according to the ſame 


Proportions, and amongſt the ſame Perſons as 


before, each Mariner having about three Bales 
to his Share. 


Then the Jury brought in their Verdict againſt Wil- 
liam Kidd, for Murder: And Dr Newton 
proceeded. | 


It is not to be omitted, That at his Return to 
Madagaſcar, there came on board him ſome Per- 
ſons from the Ship The Reſolution, formerly the 


Mocca Frigate (for the Piratical ſeizing of which 


Veſſel there have been formerly Trials and Con- 
victions in this Place) of which Captain Culliford, 
a notorious Pirate, now in Cuſtody, and againſt 


whom two Bills have been found tor Piracy, by 


the Grand Jury, was the Commander. They at 


firſt ſeem'd to be afraid of Kidd, but without 


any Ground; as his former Actions had demon- 


ſtrated, and the Sequel ſhew'd. They, who were 
harden'd Pirates, and long inured to Villanies, 


could ſcarce think that any Man could ſo betray 
the Truſt and Confidence the Publick had placed 
in him, and ſaid, They heard he was come to take 
and hang them: But Captain Kidd aſſur d them, 
That he had no ſuch Deſign, and that he had ra- 
ther his Soul ſhould broil in Hell, than do them 
any Harm; bid them not be afraid, and ſwore 
he would be true to them. And here indeed he 


did not break his Word: This was his Way of 


being True to his Truſt, and mał ing good the 
Ends of his Commiſſion, in acting with the grea- 
teſt Treachery, and the greateit Falſeneſs, that 
ever Man did. And, to make all that has been 
repreſented of him true, Captain Kidd and Cap- 
tain Culliford went on board, treated, and preſen- 


ted each other; and inſtead of taking Culliford, 


as it was his Duty to have done, and his Force 


was ſufficient to have perform'd it, he gave him 


Money and Ammunition, two great Guns and 
Shot, and other Neceſſaries to fit him out to Sea, 
Qqa | that 
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that he might be in a Condition the better to 
take and ſeiz . other innocent Perſons. 

His own Ship he now left, and went on board 
The Quedagh Merchant ; ſeveral of his Men then 
went trom him, but not the Priſoners, they were 
all along Well-wiſhers and Aſſiſtants to him, 
fought for him, divided the Plunder with him, 
and are now come to be try'd with him. 

This, Gentlemen, is the Crime he is indicted 
for, Piracy ; the growing Trouble, Diſturbance, 
and Miſchief of the Trading World, and the 
peaceable part of Mankind, the Scandal and Re- 
proach of the European Nations, and the Chri- 


{tian Name (I wiſh I could not ſay, that the Ri dds 


and the Averjs had not made it more particularly 
ſo of the Engliſh) amongſt Mahometans and Pagans, 
in the extreameſt Parts of the Earth; which turns 
not only to the Diſadvantage of the immediate 
Sufferers, but of all ſuch as traffick in rhoſe Coun- 
tries, whether Companies or ſingle Merchants, 
who are to ſuffer for the Misfortunes of others, 
with whom, it may be, they have no Dealings ; 
and for the Villanies of ſuch, whom they and 
all Mankind equally and juſtly deteſt and ab- 


hor. 


This is the Perſon that ſtands indicted at that 
Bar, than whom no one in this Age has done 
more Miſchief, in this worſt kind of Miſchict; 


or has occaſion'd greater Confuſion and Diſor- 


der, attended with all the Circumſtances of 
Cruelty and Falſhood, and a Complication of all 
manner of III. | | 

If therefore theſe Facts ſhall be prov'd upon 
him, you will then, Gentlemen, in finding him 
Guilty, do Juſtice to the injur'd World, the 
Engliſh Nation (our common Country) whoſe 
Intereſt and Welfare ſo much depend on the En- 
creaſe and Security of Trade; and, laſtly, to 
your ſelves, whom the Law has made Judges of 
the Fact. 

Mr Soll. Gen My Lord, and Gentlemen of the 
Jury, I am of Council for the King, againſt the 
Priſoners at the Bar, in chis Caſe, with the Doctor 
that has open'd the Matter from the beginning. 
Theſe Priſoners at the Bar went out with Com- 


miſſions for good Purpoſes, tho' they made uſe 


of them to very bad ones. Gentlemen of the 
Jury, I muſt tell you, The Charge upon which 
ou are to enquire, is only upon a certain Ship, 
call'd The Quedagh Merchant, and to that we ſhall 
apply our Evidence. What was taken in her 
has been open'd already : All we will do now, 
is to call our Witnefles, and make out, to your 
Satisfaction, the Things charg'd upon them. 

Mr Coniers. My Lord, we ſhall prove this 
Charge by the Perſons that were Evidence be- 
fore, Robert Bradinham, and Zoſeph Palmer. They 
went out with Captain Kidd in his Voyage, and 
he began it in April 1696. I believe twill be 
neceſſary that they give ſome Account before 
this Piracy was committed, which was not, in 
Time, till February 1697. They will give you 
an Account of ſome Plunders that happen'd be- 
fore this, and then of the taking of this Ship, and 
the dividing it amongſt them. 

Mr J. Powell. When went they out? 

Mr Coniers. They began their Voyage in April 
1696, and took this Ship in February 1697. They 
did, all along that Voyage, commit ſeveral Plun- 
ders on ſeveral Ships they thought a Prey. Their 
Deſign was, not to take Pirates, but to take what 


they could get out of any Ships, Friends or Ene- 
mies : For in this Ship, The Ouedagh Merchant 
; , 


which was a Mooriſh Ship, there were leveral Au 


menians ; and they offer'd them a great Sum of 
Money to redeem the Ship, but they refus di it: 
and they diſpos'd of the Goods, and divided the 
Money: And for the Proof of that, we wil! call 
Mr Bradinham. 


Mr J. Powell. J underſtand, that he had a Com- 


miſſion; therefore if any one has a Commiſſion 

and hie acts according to it, he is not a Pirate : 

but if he take a Commiſſion for a Colour, that 

he may be a Pirate, it will be bad indeed : And 

therefore, if you can prove that he was a Pirate 

-_ along, this will be a great Evidence againſt 
im. 

Mr Coniers. My Lord, we will prove that: ſo 
that the Commiſſion was but a Colour. My Bra- 
dinham, pray give my Lord and the Jury an Ac- 
count When you began your Voyage, and your 
Proceedings afterwards. | 

Bradinham. Some time in the Year 1696, a- 
bout the beginning of May, I and others were 
with Captain Xidd; and we {ail'd from Plymouth, 
deſigning for New-Tork ; and in the Way we met 
with a Hench Banker, and took her. 

Mr Conters, Tell the Court hat Ship it was 
you went 1n, and with whom. 

Bradinham. We went with Captain Kidd, in 
the Adventure Galley. 

Mr Coniers. What Number of Men had vou 
when you went firſt out? ee 
Bradinbam. About Seventy or Eighty Men, 
Mr Coniers. What Force of Guns had you: 
Bradinham, We had Thirty Guns. | 
Mr Coniert. In what Office was Captain i 
in the Ship? | | 
Bradinham, He was the Commander of her, 

Mr Coniers. Now tell my Lord and the Jury 
what Time you left England, and how you pro- 
ceeded. . 

Bradinham. In May 1696 we left Plymouth, and 
went to New-York, and in the Way met with à 
French Ship and took her: And when we came to 
New-Vork, Captain Kidd put up Articles, That 
if any Men would enter themſelves on board his 
Ship, they ſhould have their Shares of what 
ſhould be taken; and he himſelf was to hare 
Forty Shares 

Mr Coniers, What Number of Men did he get 
after theſe Articles were publiſh'd ? 1 

Bradiuham. He carried from New-York an Hun- 
dred and fifty-five Men. | 

Mr Coniers. Whither did he fail then? 

Bradinham. To the Madera's, from thence to 
Bonavis, from thence to St. Jago, from thence to 
Madagaſcar, from thence to Joanna, from thence 
t oMahala, from Mahala to Joanna again, and 
from thence to the Red-Sea; and there we waited 
for the Mocca Fleet. They paſſed us one Night, 
and we purſued them, and went among them, 
and was deſign'd to take what he could of them, 
but he found they were too ſtrong for him, and 
was fain to leave them. 

Mr Cowper. How long did you lie in wait for 
that Fleet? 

Bradinham. A Fortnight or Three Weeks. 

Mr Cowper. Did he expreſs himſelf fo, That 
he did lie in wait for that Fleet? 

Bradinham. Ves; he ſaid, That he did deſign 


to make a Voyage out of them, 
; Mr Couper- 
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Mr Cowpey. Did he not lie in wait for any 
French Effects in that Fleet? | 
Bradinham. No, only for the Mooriſb Fleet. 
Mr Cowper. What do you mean by the Mooriſh 


Fleec ? 2 , 
Bradinham. The Natives of India, the Maho- 


Metans. : 5 Fw 
Mr Cowper. Where did you lie in wait for that 


Fleet? 

Bradiaham. In the Red-Sea. 

Mr Cowper In the Mouth of it ? 

Bradinham. Yes. 8 

Mr Cowper. Is it a fit Place for that Purpoſe? 

Bradinham. Several Sail of Ships may lie there. 

Mr Couper. Did you expect them? | 

Bradinham. Yes; Captain Kidd waited for 
them. 

Mr Coniers. How long did you ſtay there? 

Bradiaham. About a Fortnight. 

Mr Coniers. Did you do any rhing in that time 
to get Intelligence? 

Bradinham. Captain Kidd ſent his Boat three 
times to Mcca, to fee if they could make any 
Diſcovery ; and the two firſt times they could 
make none; but the third time they brought 
word the Ships were ready to ſail : And accord- 
ingly they came, and we failed after them, and 
fell in with them, and Captain Kidd fired at 
them. | 

Mr Cowper. You ſay, he ſent his Boat three 
times for Intelligence; Can you remember 
v hat Anſwer they brought ? | 

Bradiaham. The two firſt times they brought 
no Intelligence, but rhe third time they brought 
Word that fourteen or fifteen Ships were ready 
to fail. | 

* Coniers. What Colours did they ſay they 
had * 

Pradinham. I cannot tell that. When Cap- 
tain Kidd had fetched them up, he found they 
were under Convoy, and ſo he left them: And 
then he was going to the Coaſt of Malabar, and 
by the Way met with Captain Parker. 

Mr J. Powel, Did they fire any Guns at the 
Mocca Fleet? 

Bradinham. Yes; Captain Kidd fired divers 
Guns at them. 5 

Mr Coniers. After ſuch time as you left the 


Maca Fleet, What happened after that? Recol- 


le& your ſelf ? | 
Bradiaham. We took a Ship that Captain 
Packer was Commander of, between Carawar and 
the Red-Sea. | 
Mr Coniers. What Ship was this that Captain 
Parker was Commander of ? 
Pradiuam A Mooriſh Ship, ſhe came from 
Bombay, and Captain Parker was the Maſter. 
Mr Coniers. What did you take from this 
Ship? 5 
Bradiaham. Captain Kidd took out Parker, and 
a Portugueſe tor a Lingniſter. | 
Mr Coniers. A Linguiſten; What do you mean 
by that? 0 | 
Pradinham An Interpreter. He took out of her 
a Bale of Coffee, a Bale of Pepper, about twen- 
ty Pieces of Arabian Gold, and ordered ſome 
Men to be taken and hoiſted up by their Arms, 
and drub'd wich a naked Cutlace. 
Mr. C nierc. Why did he do that? 
Hradinßam. That they might confeſs what 
Money they had. 


2nd Piracy. - Jan 


Mr Coniers, Were thoſe Men Frenchmen that 
were thus uſed ? 

hradinham No; they were Moors. 

Mr Cyniers. Was there any Demand made of 
thoſe Men, Captain Parker, and the Portugneſe ? 

Bradinham. Yes; "The Engliſh Factory ſent for 
this Parker and the Portugueſe, and he deny'd that 
he had any ſuch Perſons on Board, for he kept 
them in a Hole. 

Mr C-ners. Do you know any Thing more? 

Bradinham. I hen he went to Sea, and that 
Night he met with a Portugueſe Man of War; the 
next Morning he came up with her, and the Por- 
tugueſe firſt tired at Captain Kidd, and he at him 
again; they fought four or five Hours; Captain 


| Kidd had ten Men wounded. 
Mr Coniers. So that there was nothing more 


than Fighting? 
Bradinbam. No. 


Mr Coniers. Go on; what did you do next? 


Bradinham. We weat to the Coaſt of Milabar. 

Mr Coniers. What did you go thither for? 

Bradiubam. We went to one of the Malahar 
Iflands for Wood and Water, and Captain Kidd 
went a-ſhore, and ſeveral of his Men, and plun- 
dered ſeveral Boats, and burnt ſeveral Houtes, 
and ordered one of rhe Natives to be ty'd to a 
Tree, and one of his Men to ſhoot him. | 

Mr Coniers. Pray go on: what was the Reaſon 
of his ſhooting this Indian? 

Bradinham. One of his Men, that was his Coo- 
per, had been a-ſhore, and ſome of the Natives 
had cur this Man's Throat, and that was the 
Reaſon he ordered his Men to ſerve this Man ſo. 

Mr Coniers. Pray go on and give an Account 
whar happened afterwards. 

Bradinham. Then we came back again to the 
Malabar Coaſt, and cruiſed; and in Ocliber he 
killed his Gunner, William Moore. 

Mr Coniers. Tell what happened next after 
that. 

Mr Cowper. Was this the October next after he 
left England, or the Year follow ing? 

Bradinham. It was in October, 1697. 

Mr Coniers Well go on. | | 

Bradinham. Some time in November he took a 
Mooriſh Ship belonging to Suratt, there were two 
Dutchmen belonging to her, the reſt were Mort. 


Captain Kidd chaſed this Ship under French Co- 


lours; and when the Dutehmen ſaw that, he put 


out French Colours too. And Captain Kidd came 


up with them, and commanded them on Board; 
and he ordered a Frenchman to come upon Deck, 
and to pretend himſelf Captain. And fo this 
Commander comes aboard, and comes to this 
Monſieur Le Roy that was to pals for the Cap- 


' tain, and he ſhews him a Paper, and ſaid it 


was a Hench Paſs. And Captain Kidd ſaid, 
By God, Have I catcl'd jou? Tou are a free Prize to 
England. We took two Horſes, ſome Quilts, 
c. and the Ship he carried to Madagaſcar. In 
December he took a Mooriſh Ketch, ſhe was taken 
by the Boat, we had one Man wounded in 
taking of her. 

Mr Coniers, When was this done? 

Bradinaham. In December, 1697. | 

Mr Conters. What did you plunder then? 

Bradinham. Our People took the Veſſel a-ſhore, 
and Captain Kidd took out of her thirty Tubs 


of Sugar, a Bale of Coffee, c. and then he order- 


Mr Coniers. 


ed the Veſlel to be turned a- drift. 
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Mr Coniers. What followed in January? 

Bradinham. Fanuary the 2oth, Captain Kidd 
took a Portugueſe that came from Bengal - He took 
out of her two Cheſts of Opium, ſome Eaſt-Iudin 
Goods, and Bags of Rice, Cc. | . 

Mr Coniers. How long did you keep this Ship? 

Bradinham He kept this Portugueſe Ship about 
ſeven Days : He rook out of her ſome Butter, 
Wax, and Eaſt-Iadia Goods: He kept her till 
he was chated by ſeven or eight Sail of Dutch, 
and then he left her 

Mr Coniers. My Lord, Now we are come 


to that on which the Indictment is founded. 


Mr Bradinham, give a particular Account ot 


that. | 


Bradinham. Some time in Fanuary, Captain 
Kidd took The Quedagh Marchant : He gave her 
chaſe under Freach Colours: He came up witb 
her, and commanded the Maſter aboard: And 
there came an old Frenchman in the Boat ; and 
after he had been aboard awhile, he told Cap- 
tain Kidd he was not the Captain, but the 
Gunner. And Captain Kidd ſent fot his Cap- 
tain on board his Ship. | 

Mr Coniers. Who was that? 

Bradinham. Mr Wright. | 

Mr Coniers. What Countryman was he? 

Bradinham. An Eamugliſhman. He was ſent 
for aboard, and he came; and Captain Kidd 
told him, he was his Priſoner. And he ordered 
his Men to go aboard, and take Poſſeſſion of 
the Ship, and diſpoſed of the Goods on that 
Coaſt to the Value of Seven or Eight Thouſand 
Pounds. | on” 

Mr Coniers. What Perſons were aboard her ? 

Bradinham. There was Captain right, and two 
Dutchmen, and a Frenchman, and ſome Armenians, 
and the reſt Moors. 


Mr Coniers. Did theſe Armenians make any Of- 


fer of any Money for their Ranſom ? | 
Bradinbam. Captain Kidd told them, They 


ſhould be ranſomed, if they made an Offer that 


he liked of. So they offered him twenty thou- 
ſand Rupees. He told them, That was but a 


ſmall parcel of Money, and the Cargo Was 


worth a great deal more. | 

Mr Coniers. Who did the Cargo belong to * 

Bradinham. To thoſe Armenians, as I was in- 
form'd by Captain Wright. | 3 

Mr Coniers. What did he do with them? 

Bradinham. He diſpoſed of ſome of them on 
Coaſt of India. 

Mr Coniers. What did he do with the Proceed 
of the Goods he ſold ? | 

Bradinham. He ſhared the Money. | 

Mr Coniers. Had theſe Men (the other Priſo 
ners) any of the Shares ? | 

Bradinham. Yes, all of them. You were a 
Half-ſhare Man, and you a Half-ſhare Man, 
ſ pointing to two of them-) | | 

Mr Coniers. Mr Bradinham, You ſay Captain 
Wright came aboard Kidd's Ship. | 

Bradinham. Yes. 

Mr Coniers. Did he diſcourſe with him? 


Bradinham. I was not with him, for he kept his 


Cabin to himſelf. 
Mr Coniers. But you are ſure he came a- 
board? 
Bradinham. Yes. | 
Mr Conters. And he was au Engliſhman? 
Bradinham. Yes. 


Mr Coniers. How did Captain K! t 
himſelf to the Ships 4 e 

Fradinham. He boarded ſeveral Ships, 
out of them what was for his turn. ok 

Mr Coziers. How did he uſe thoſe that he tra- 
ded with? | | 

Bradinham. Some of them came aboarg ſeveral 
times, and he traded with them: But ſome of 
them came aboard when he was going away 
and he plundered them, and ſent them aſhors 
without any Goods. 7 

Mr Coniers. What Countrymen were thoſe 
he ſerved thus? | 

Bradinham. Mahometans : They had dealt with 
him before conſiderably. 

Mr Coniers. How much did he take from 
them? 3 

bradinbam About Five Hundred Peices of 
Eight. | 

Mr Coniers. How do you know that? 

Bradinbam. I ſaw it told afterwards. We went 
to Madagaſcar afterwards, and by the Way met 
with a Mooriſh Ship, and took out of her ſeveral 
Casks of Butter, and other Things 

Mr Cowper. What were the Crew of this Shipa 

Mr J. Powel. They are Indicted for The Que- 
dagh-Merchant ; were all the Priſoners in that 
Action ? You have given an Hiſtorical Accounc 
from the Beginning, that he was a meer Plunde- 
rer: But now you are to come to The Quedagh, 
tor which they are Indicted ; go not beyond 
1c. | 
Mr Conters. Look on the ſeveral Priſoners at 
the Bar, and tell whether any of the Priſoners 
were at the taking of The Ouedagh-Merchant. 

Cl. of Arr. Was William Kidd there, at the 
Time the Ship was taken ? 

Bradinham. Yes. | 

Cl. of Arr. Was Nicholas Churchill there? 

Bradinham. Yes. 

Cl. of Arr. Do you know James Howe? Was 
he there ? | | 

Bradinham Yes, 

Cl. of Arr. Had he a Share ? 

Bradinham. Les. : 

Cl. of Arr. Had Robert Lamley a Share? 

Bradinham. Yes. He was a Servant; and had 
but half a Share of the Money, and a whole 
Share of the Goods. | 

Cl. of Arr. William Jenkins, was he there, and 
had a Share? | 

Bradinham. Yes. | 

Cl. of Arr. Gabriel Loffe, did you know what 
he had ? | . | 

Bradinham. He had half a Share of the Money, 
an 2 whole Share of the Goods. 

Cl. of Arr. Hugh Parrot, what had he? 

Bradinham. Half a Share. 

CI. of Arr. Had Richard Barlicorn a Share? 

Bradinham. He had half a Share of Money, and 
a whole Share of Goods. 

CI of Arr. Had Abel Owens any? 

Bradinham. He had half a Share. 

Abel Owens. Had I any of it? 

Bradinham. You had it: You took it. 

Cl. of Arr. What had Darby Mullins ? : 

Bradinham. He had half a Share of the Money, 


and a whole Share of the Goods. | 


Mr Coniers. Now we have fully proved this 


to The Quedagh- Merchant. 


Dr. 


* 
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Dr Newton. When you came to Madagaſcar, 


what was done there ? 
Bradinham. There came a Cano to us with 


ſome Exgliſþ Men in her, they were formerly ac- 


quainted with Captain Kidd, and rhey told him, 


they had heard, that he was come to take them, 
and hang them. 
Dr Neæutun. Who were they? 
Bradinham. They belonged to the Moco Fri- 
gate. 
Mr Coniers. Give a particular Account of that 


Matter. | | 
Bradinham. When we came to Madagaſcar, 


there came a Canoo off to us. 


Mr Coniers. From whom? 

Bradinham, From the Moco Frigate, Captain 
Culliford was the Commander. And there were 
ſome white Men in her, that had formerly been 
acquainted with Captain Kidd ; they heard that 
he was come to take them, and hang rhem. He 
told them, it was no ſuch thing, for he was as 
bad as they. ; | 

Mr Coniers Were they thought to be Pirates? 

Bradiaham.- They were ſo. 

Mr Coniers. What was it that Captain Kidd 
ſaid ? 

Bradinbam He aſſured them it was no ſuch 
thing. And afterwards went aboard with them, 
and ſwore to be true to them; and he took a 


Cup of Bomboe, and ſwore to be true to them, 
and aſſiſt them; and he aſſiſted this Captain 


Culliford with Guns, and an Anchor, to fit him 
to Sea again. | | | 
L C. B. Tard. How came you to know all this? 
Was you aboard then? ü 
Bradinham. J was aboard then, and I heard 
the Words. 
Dr Newton. Were any of the Goods divided 
at Madagaſcar ? 
Bradinham. Yes. 
| Mr Ciniers. Now look on the Priſoners again, 


you ſay after he met with this Captain Culliſord, 


you went and had a Diviſion made; pray give an 
Account of it. 

Bradinham When we came to Madagaſcar, 
Captain Kidd ordered the Goods to be carried a- 
ſhore, and ſhared. And he had forty Shares 


| kimſelf, 


Cl. of Arr. Had Nicholas Churchill a Share? 
Bradiuham. Yes. | 

Cl. of Arr. Had James Howe a Share? 
Bradinham. Yes. | 

C. of Arr. Had Robert Lamley a Share ? 
Bradinham. Yes. 

Cl. of Arr. Had William Jenkins a Share? 
Bradinbam. Yes. 

Cl. of Arr. Had Gabriel Loffe a Share? 
Bradinham. Yes. 

Cl. of Arr. Had Hugh Parrot a Share? 
Bradinham- Yes. | 

C. of Arr. Had Richard Barlicorn a Share? 
Bradinham. Yes. 

_ Cl. of Arr. Had Abel Owens a Share? 
Bradinham. Yes. | | 
Cl. of Arr. Had Darby Mullins a Share ? 
Bradinbam. Ves. | | 
Cl. of Arr. So that you ſay, every one of the 

Priſoners at the Bar had a Share. 
Bradinham. Yes. | | 

Mr Coniers. What became afterwards of the 

Adventure Galleß? | 
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 Bradiaham. She was ſo leaky, that ſhe had two 
Pumps going; and when ſhe came to ſhore, 
they left her, becauſe ſhe was not fit to go to 
Sea again. And ſo Capt. Kidd went aboard The 
Scuddee- Merchant, and deſigned to make a Man of 
War of her. 

Mr Coniers. What is that Scuddee-Merchant ? D 
you mean The Quedagh-Merchant ? | 

Bradinham. Les. | 

L C. B. Ward. What became of that Ship af- 
terwards ? - 

Bradinbam. I left him at Madagaſcar, after the 
Money and Goods were divided ; and can give 
no Account afterwards. 

Dr Newton. But you ſay, Capt. Kidd went a- 
board The Quedagh. 

Bradinham, Yes. 

Mr Coniers, My Lord we have done as to this 
Witneſs; if they will ask him any Thing they 
may. | 
Cl. of Arr. Will any of you ask him any Que. 
ſtions ? | | 

Kidd. He ſays, when he went out firſt from 
England, he went out of Plymouth in May, which 
he did not; for we went in April, therefore this 
is a Contradiction. Dh | 

L. C. B. Ward. Mr Kidd, if you will ask him 
any Queſtions, you may. Do you deſire he ſhould 
be poſitive when you went from Plymonth ? 

Bradinham. It was about the firſt of May, my 


Lord. 


L. C. B. Ward. What Year ? 
Bradinham. In the Year 1696. 


Cl. of Arr. Nicholas Churchill, will you ask him 


any Queſtions? 


Churchill. I would have went a ſhore at Carawar, 
but the Captain would not let me. 

L. C. B. Ward. It is proved that you was at 
the taking of The Quedagh.- Merchant, and divi- 
ding the Goods. 

Churchill. Yes, my Lord; but I could not help it, 
I was forced to do what the Captain ordered me. 

Cl of Arr. James Howe, will you ask him any 
Queſtions ? | 

James Howe, Have not I obeyed my Captain 
in all his Commands ? 

L. C. B. Ward. There is no doubt made of 
that. If any of you will ask him any Queſtions, 
you may. 

Kidd. Did you not ſee any French Paſſes aboard 
The Quedagh- Merchant? | 

Bradinham. You told me you had French Paſſes; 
I never did ſee them. SE 

Kidd. Did you never declare this to any body, 
that you ſaw theſe French Paſles ? 

Bradinham. No, I never did ſee any; but I on- 
ly ſaid, I heard you ſay you had them. 

Churchill. Had I any Share? 

Bradinham. Yes. 

Churchill. How will you prove that? 

Jenkins. My Lord, I ask him, Whether T was 


not a Servant ? 


L. C. B. Ward. Ask the Witneſs what Queſti- 
ons you will. | 
Bradinham. My Lord he was a Servant. - 

L. C. B. Ward. Who was he a Servanr to? 
Bradinham. To George Bullen. OE 
Jenkins. My Lord, I beg you will examine my 

Indenture ; for I have it in my Pocket, I had no- 

thing aboard that Ship, but what my Maſter 


had, | 
Bradinham. 
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Bradinham, But you had a Share of the Goods; 


I cannot tell whether your Maſter had it after- 
wards. | 

Cl. of Arr. Gabriel Loffe, have you any Queſti- 
on to ask him? 

Gab Loffe. J have nothing to ſay to him, but 
to ask him, Whether I did ever diſobey my 
Captain's Commands, or was any Ways muti- 
nous on board the Ship? | 

Bradinham. No, I cannot ſay you did. 

Cl. of Arr. Hugh Parrot, do you ask him any 
Queſtions? 

P arrot. No. | 

Cl. of Arr. Richard Barlicorn, do you ask him 
any more 4s EY ? 

Barlicorn. 1 ask him, Whether I was not the 
Captain's Servant ? | 

L. C. B. J/ard Yes, he ſays you was. 

Cl. of Arr. Abel Owens, will you ask him any 
Queſtions ? | 

Owens. I have nothing to ſay; but depend up- 
on the King's Proclamation. 

Cl. of Arr. Darby Mullins, have you any Que- 
ſtions to ask him? | 

Mullins. My Lord, he knows I had nothing 
but what Captain Kidd was pleaſed to give me. 

L.C.B. Ward. Was he a Servant to Captain 
Kidd, or no? 

Pradinham. He had a half Share of Money, and 
a whole Share of Goods. | 

Mr J. Powel. What was the Reaſon ſome had 
whole Shares, and ſome half Shares? 

Bradinham. Some were able Seamen, and ſome 
Landmen or Servants. There were in all 160 
Shares, whereof Capt. Kidd had 40; and ſome 
of the Men had whole Shares, and ſome only 
half Shares. 

Mr Couper. You told us at firſt, that in your 
Paſſage to New-Tork, you took a French Banker, 
and that he condemned her at New-Tork. 

Bradinham. Yes. 

Mr Cowper. Did he offer to carry any other 
Ships he took, to be condemned ? 

Bradinham. No, Sir, never. 

Mr Coniers. Call Joſeph Palmer ( who appeared ) 


Mr Palmer, give my Lord, and the Jury an Ac- 


count, whether you were one of the Men that 
went with Capt. Kidd, in the Adventure-Galley. 

Palmer. Yes I was. 

Mr Coniers. Then give an Account when you 
left England; and of your Proceedings in your 
Voyage. | 

Palmer. About the laſt of April, or the begin- 
ning of May, 1696, we went out of Plymouth to 
New-York; and by the Way took a French Banker. 
And in July we came to New-York. About the 
6th of February we went to Maderas. | 

Mr Coniers. When you were at New York, was 
there any Publication of any Thing, to invite 
Men to come in to Captain Kidd? 

Palmer. Yes, there were Articles ſet up for 
Men to come aboard Captain Kidd's Ship. He 
was to have forty Shares for his Ship, and eve- 
ry Man was to have a Share. And they were 
to give him ſix Pounds a Man for their Arms. 


Mr Coniers. How many Men was his Comple- 


ment? | | 
Palmer. When we came from New-York, he had 
between 150 ard 160 Men. | 
Mr Coniers. Give an Account what you did 


after this. Whither did you go then? 


Palmer. We went from New-Tork to Magee. 
and from thence to Bonaviſt, and there we took 
in Salt; and from thence we went to St. Jago 
and there we bought Proviſions; and from thence 
we went to Madagaſcar. When we were not far 
from the Cape of God Hope, he met with Capt 
Warren, with three Sail of Men of War beſides 
himſelf; there was the Tyger, and the King-f(e; 
and another Ship. And Capt. Kidd kept them 
Company about three or four Days, and after 
that went ro Madagaſcar, and ſometime in F;,y. 
ary arrived there; and there we watered and 
victualled. We came ro Malabar about the fir: 
of June. Then we went to Joanna, and from 
thence to Mahala; and from thence to Joanna 
again. And then we met with ſome Z:dian Mer. 
chants, ſo we watered the Ship there, and did 
them no Harm. And trom thence we went to 
Mahala, where Captain Kidd graved his Ship: 
We had a great Sickneſs in the Ship, and ſome- 
times we loſt four or five Men in a Day. And 
afterwards we went to Joanna again, and there 
came aboard ſeveral French Men and ſevera! Eng- 
liſo Men that had loſt their Ship. Thoſe Hench 
Men lent Captain Kidd ſome Money to mend his 
Ship. And after this, we came to a Place called 
Mabbee, in the Red-Sea, and took in Water, and 
Guiny Corn, that he took from the Natives. And 
from thence we went to Babs-Key. 

Mr. Coniers. What Time was it that you came 


to that Babs-Key ? 


Palmer. In July, 1697. SD | 

Mr Conters. Now pray tell us what paſſed there. 

Palmer. When Captain Kidd came to Babe 
Key, he ſtay'd there about three Weeks. 

Mr Conters. Why did you ſtay there? Tell us 
the Reaſon of it. 

Palmer. I heard him ſay, Come Boys, I will male 
Money enough out of that Fleet. 

Mr Conzers. Out of what Fleet? 

Palmer. The Mocca Fleet. When we came to 
the Key, he ordered ſome of his Men to look out 
as Spies. He ſent his Boat three times to make 
a Diſcovery, and he gave them Orders, either to 


take a Priſoner, or to get an Account whatShips MW 


lay there. And the Boat went twice, and brought 
no News; but the third time they brought Word, 
that there were fourteen or fifteen Ships lying 
there ready to ſail ; ſome of them had Engl 
Colours, ſome Dutch Colours, and ſome Moor- 
½ Colours; and there was a great Ship with red 


Colours, with her Fore-top-1ail looſe, ready to 


ſail. And Captain Kidd ordered his Men to 


take care theſe Ships did not paſs by in the 


Night. 

Mr Coniers, You ſay, he order'd his Men to 
watch this Fleet; How did he order them? 

Palmer. He order'd them by a Liſt in their 
Turns, to look out for the coming of this Fleet: 
And ſo after four or five Days the Fleet came 
down in an Evening, about the 14th or 15th of 
Auguſt ; the next Morning Captain Kidd went 
after them, and he fell into the midſt of che 


Fleet, and there was a Dutch Convoy, and an 


Engliſh one among them. He went into the 
midſt of the Fleet, and fired a Gun after a Moor- 
iſh Ship, and the two Men of War fired at us, 
bur did no Harm, for they did not reach us. 59 
we left the Fleet, and from thence went to 


rawar, 
_ Me 


Mr Coniers. Tell what paſſed there. 

Palmer. Then we met With a ſmall Veſſel be- 
longing to Aden. 25 

Mr Coniers. What Country did it belong to? 

Palmer. Black People, only there was one Thomas 
Purker, and a Portugueſe Don Antonio on board. 
Mr Cniers. Was he the Commander of the 
Ship ? 47 

Palmer. I cannot tell. . ; 

Mr Ceniers, What did Captain Kidd do with 
this Ship. 3 By 

Hahner. He took this Parker for a Pilot, and 


the Portuguexe for a Linguilt®t. 


Mr Cniers. What do you mean by that Word 


Linguiſter? | | 
Palma: An Interpreter to ſpeak Spaniſh and 


Portngneze. + 5 : | 

Mr Conjers. Did he take any Thing out of the 
Ship, beſides the Men? | 

Palmer. He took a Bale of Pepper, and a Bale 
of Coffee, and let the Ship go. But after this 
we went to Carrawar. 

Mr Coniers Before you let the Ship go, how 
were the Men uſed by him? 

Palmer. He ordered ſome of the Men to be 
hoiſted up by their Arms, and drubb'd with a 
naked Cutlaſs. They were laid with their 
Hands backward | 

Mr Coniers. When they were hoiſted up, give 
an Account how they were uſed, and for what 
Rca on. | | | 

Palmer. They were beat with a naked Cutlaſs, 
to make them diſcover what Money was aboard. 

Mr Coniers. What was the next Thing? 

Palmer. He took out this Parker for a Pilot, and 
Antonio the Portugueze for a Linguiſter. I heard 
there was Money taken, but I did not ſee it. 

Mr Coniers. What did he do with thoſe Men? 

Palmer. He kept them as the other Men were 


kept. 
Mr Coniers. Was there any Demand made of 


theſe Men ? 

Palmer. When we came to Carawar, the Facto- 
ry demanded them, and he denied them. 

Mr Coniers. What Factory is this? 

Palmer. An Engliſh Factory. There were one 
Harvey and Maſon came to demand theſe Men. 

Mr Coniers. And what ſaid Captain Kidd to 


them? 


Palmer. He deny'd that he had any ſuch Men, 


and he kept them in the Hold, I believe, a 
Week. Several of his Men would have left him 
if they could. | 
Mr Coniers. What did he do after this? 
Palmer. He put to Sea, and met with a Portu- 


gueze Man of War, and fought her; he engaged 


her five or ſix Hours, and afterwardsleft her, and 
then he bought ſome Hogs of the Natives. Af- 
ter he went from this Carauar, he went to Porto, 
and took in ſome Hogs there. And then went 
to the Iſland of Malabar, and watered his Ship; 
and his Cooper went aſhore, and the Natives cut 
his Throat. And after this, Capt. Kidd ſenr 
ſome Men aſhore, and order'd them, That if 
they ſhould meet any of the Natives, they ſhould 
kill 'em, and plunder 'em. | 
Mr Conters. Go on, Sir. a 
Palmer. After that, they went to the Coaſt o 
Malabar again, and in November met with a Ship, 
and took her: One Schipper Mitchel was the 
Commander ; ſhe was a Mooriſh Ship. 
Mr Comiers. What became of her? 


Vol. V. 
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Palmer. Capt. Kidd carried her to Madagaſcar. 
Mr Coniers. What Goods were in her ? 
Palmer There were two Horſes, and ten Bales 
of Cotton, that he ſold to the Natives. 
Mr Coniers. Did he ſend for any aboard at this 
Time? | 
Palmer. There was a Frenchman that was to 


pretend himſelf the Captain. He took her un- 


der French Colours, and haled her in French; and 
this Monficur le Roy was to paſs for Captain, and 
he ſhewed his French Paſs, and | 
Nr Coniers. Give an Account of his perſona- 
ting the Captain. Who order'd him fo to do? 
Palmer Capt. Kidd ordered him ſo to do; and 
they haled him in French, and he came aboard, 
and he had a French Paſs. And then Capt. Kidd 
told him, he was Captain. | | 
Mr Coniers. And he took the Ship? 


Palmer. Yes, the Cotton and Horſes, and fold 


them afterwards. | 
Mr Conters. Whither went you next? | 
; Palmer. We coalted about the Coaſt of Mala- 
ar. | 
Mr Conjers. Did you meet with any Boats 
there? "+ 
Palmer. Yes, ſeveral. * 
Mr Coniers. What did you do with them? 
Palmer. Capt. Kidd robb'd and plunder'd them, 
and turned them adrift again. | 
* 4 Coniers. What was the next Thing you 
id? 
Palmer. About the firſt of January we met 
with a Portugueze Ship. | | 
Mr Coniers. Where? . 
Palmer. On the ſame Coaſt, we took her. 


Mr Coniert. What did you do with that Ship 2 


Palmer. He kept her a Week, and took out 
two Cheſts of Indian Goods, and thirty Jars of 
Butter, ind a Tun of Wax, and half a Tun of 


Iron, and an hundred Bags of Rice. 
Mr Coniers. Did you take thoſe Goods you 


mentioned ? 


Palmer. Yes, and carried them aboard the Ad- 


venture Galley. 3 5 8 
Mr Coniers. What was the next Ship you met 
with? | 8 

Palmer. The © Quedagh Merchant. 


L. C. B. Ward. Be very plain and particular 


in this, and how ſhe was taken; for this is 


the Ship in the Indictment, and for taking which 


the Priſoners are tried. 
Palmer. About the laſt of January ſhe was ta- 


ken; I was not then aboard the Galley, for then 
I was aboard the Nov nber, and was ordered to 
get Water. After three or four Days, I went 


aboard ; but I was not aboard at the Time ſhe 
was taken. About three or four Days after, I 
ſaw her, and Capt. Kidd was aboard; and I be- 


lieve there were taken out of her, Goods, to the 


Value of ten or twelve Thouſand Pounds ; 
which were ſold, ſome before they were put a- 
ſhore, and ſome after. 
Mr Coniers. To whom were they fold > 
- Palmer. To the Banians. Captain Kidd kept 
the Seamen to help to ſail the Ships. 
L. C. B. Ward. What became of the Money 
the Goods were ſold for? - | 
Palmer. It was ſhared. 4 
L. C. B. Ward. What Share had the Captain? 
Palmer. He had forty Shares. 
Cl. of Arr. What Share had William Kidd? 
Palmer. He had forty Shares. 


Rr 3 


e 


30s 166. The Trial of Capt. William Kidd, Sc. 13 W. III 


Cl. f Arr. In Goods, or Money? 
Palmer. In both Goods and Money. | 
Cl. of Arr. Look upon Nich. Churchill; what 


had he? | | 
Palmer. He had near two Hundred Pounds of 


each, which was a Man's Share. 

Cl. of Arr. Look upon James Howe, Had he a- 
ny Share ? 

Palmer. Yes a whole Share. 

Cl. of Arr. Had Robert Lamley any Share 

Palmer. He had half a Share of the Money; 
and a whole Share of the Goods. 

Cl. of Arr. Will. Jenkins, Had he any Share ? 

Palmer. He had half a Share of the Money, 
and a whole Share of the Goods. 

Cl. of Arr. Had Gabriel Loffe any Share? 

Palmer. He had half a Share of the Money, 
and a whole Share of the Goods. 

- Mr Coniers. Why had they no more? 

Palmer. They were Land-men. 

Cl. of Arr. Hugh Parrot, Had he any? 

Palmer. He had a whole Share. 

Cl. of Arr. Had Richard Barlicorn any Share? 

Palmer He had half a Share. 

Cl. of Arr. Had Abel Owens any? 

Palmer. He had a whole Share. 

Cl. of Arr. Had Darby Mullins any Share? 

Palmer. He had a whole Share. 

Mr Coniers. What became of the reſt of the 


_ Goods. 
Palmer. They were carried to Madagaſcar. 


Mr Coniers., Who ordered the Goods to be 


hoiſted out and ſhared ? Who ordered that? 
Palmer. At the Beginning I was not there. 
Mr Coniers. Who ordered it ? | 
Palmer. Capt. Kidd. And moſt of the Goods 
were aſhore before I came back ; and before I 
came back, he had his Share, and moſt of the reſt. 
Mr Coniers. How many of the Priſoners at the 
Bar, had their Share of the Goods? 
Palmer. All theſe Men. - 
Cl. of Arr. Whoſe Shares were divided to them 
before you went away ? | 
Palmer. None; but only they were prepared 
in order to be divided. | 
L. C. B. Ward. Did you hear any of them ſay, 
they had any Shares. N 
Palmer Yes, Hugh Parrot, and Gabriel Loffe. 
Cl. of Arr. What ſay you to Wiliam Kidd? 
Did he own he had any Share ? 
Palmer. No. | 
Cl. of Arr. Did you hear Nicholas Curchill ſay 


he had any ? 
Palmer. No, I did not; I cannot ſay, I heard 


them ſay ſo. 
Cl. of Arr. Did you hear Gabriel Loffe and Hugh 
Parrot ſay, they had any Shares? 
Palmer Yes, I heard them ſay ſo. 
Mr Coniers. Whither did you proceed next ? 
Palmer. We left Capt. Kidd there, I went no 


further with him. | 
Mr Coniers. I ask you, Whether you met with 


any Ships, beſides what you mentioned? 
Palmer. When we came to Madagaſcar, in the 


latter end of April, or beginning of May, 1695, 


th re was a Ship call'd, The Reſolution, which was 
formerly call'd, The Moco Frigate ; ſeveral of the 
Men came off to Capt. Kidd, and told him, they 
heard he came to take, and hang them. He ſaid, 
that it was no ſuch Thing, and that he would 
do them all the Good he could. And Captain 


Culiford came aboard of Capt. Kidd, an. 
Kidd went aboard of Culifort, ons capt. 
* 3 1 was that Culliſord? 
almer. 1 he Captain of the Ship. A 
Quarter-deck they made ſome tak " 
drank together; and Capt. Kidd ſaid, before I 
would do you any Harm, I would haye my Soul 


fry in Helk-fire ; and wiſhed Damnation to him 


ſelf ſeveral times, if he did. An 
the Cup, and wiſhed that might be his . 
he did not do them all the Good he could Fo 
Mr Powell. Did you take theſe Men to be Pi 
rates ? | of 
got They were reckoned ſo. 
r Newton. Did Captain Xi 
any Preſents? 1 1 en. 
Palmer. Les, he had four Guns of him. 
Dr Newton. Of whom? | 
Palmer. Of Captain Kidd, ke preſented him 
Me Poul. Was t. 
r Powe, Was there not a P 
ther Se? : oe a Preſent on the 8 
almer. lieve there was, I have heard > . 
J heard Culliſord ſay, I have preſented 44 
Kidd to the Value of four or fire Hundred 
Pounds. | 
Mr Cowper. Were theſe Kindneſſes done to 
Culliford, after Culliford's Men ſaid, they heard 


| Capt Kidd came to hang them? 


Palmer. Yes. 

4 Me Cowper. What did Captain Kidd do after 
at? | 

: Palmer. Ile went aboard The Quedagb- f- 

chant. | 

_ 8 Cowper, What did he do with his own 
ip? | 

Palmer. She was leaky, and he left her: 

Mr Couper. Did he carry, or attempt to carry 
any of the Ships he took, in order to condemn 
them, beſides that French Banker. 

Palmer. He never did, nor talked of any ſuch 
rs 4 Mr K 

B. Ward. Mr Kidd, Wi! is 
Witneſs any Queſtions ? * FOE 1 8 

Kidd. I ask him, Whether I had no Fel 
Paſles ? | 

Palmer. Indeed, Captain Kidd, J cannot tell, 1 
did hear him fay, that he had French Paſſes, but 
I never ſaw them. | 

L. C. B. Ward. Thoſe Goods that were taken 
out of The Ouedagh- Merchant, whoſe Goods were 


they ſuppoſed to be? | 


Palmer. The Armenian Merchants. I have heard 
Captain Kidd ſay ſeveral times, he had French 


Paſſes. 


Kidd. And did you hear no body elſe ſay ſo? 

Palmer. No. 

Cl. of Arr. Churchill, will you ask any Queſti- 
ons? | | 
Churchill. My Lord, I have no Queſtions to 
ask him. | 

Cl. of Arr. James Hywe, will you ask him any 
2 | . 5 

. Howe. No. 5 

Cl. of Arr. Robert Lamley, will you ask him any 
Queſtions ? i | 

Robert Lamley. No. | 

Cl. of Arr. William Jenkins, will you ask him 


any Queſtions ? 
William Jenkins. Had I half a Share? 


Palmer. 
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Palmer. You received half a Share of Money, 
and a whole Share of Goods. | 

Will, Jenkins. You know that I was a Servant, 
and had nothing in this Voyage but what my 
Maſter had. | : 

Cl. of Arr. Gabriel Loffe, Will you ask him any 

ueſtions? | 

Gabriel Loffe. No. 

Cl. of Arr. Hugh Parrot, Will you ask him any 


Queſtions ? 

Hugh Parrot. No. ; 

Cl. of Arr. Richard Barlicora, Will you ask him 
any thing ? | 

Tk Barlicorn. No. : 

Cl. of Arr. Abel Owens, Will you ask him any 
thing ? | 

Abel Owens. No. = ; 
Cl. of Arr. Darby Mullins, Will you ask him 
any thing ? | | 

Darly Mullins. No. Is 

Kidd. It is in vain to ask any Queſtions. 

L C. B. Ward. Then you may make your own 
Detence. Come, Mr Kidd, what have you to ſay 
in vour own Detence ? 

Kidd. 1 had a Commiſſion to take the French, 
and Pirates, and in order to that, I came up with 
two Ships, that had French Paſſes both of them. 
I called you all a Deck to conſult ; and did not 
a great many of the Men go aboard? Did not 
ou go? You know, Mr Palmer, I would have 
given theſe Ships to them again, but you would 
not; you all voted againſt it. 5 

Palmer. This Man (pointing to the Armenian, 
that was in Court) offered you twenty thouſand 
Rupees for the Ship, and you refuſed it. 

| Kidd. Did not J ask, Where will you carry this 


Ship 2 And you faid, we will make a Prize of 


her, we will carry her to Madagaſcar. 

Palmer. Says Captain Kidd to his Men, Theſe 
Armenians make ſuch a Noiſe for the Ship, that 
I muſt ſay, my Men will not part with her; but 
there was not a quarter part of the Men con- 
cerned in it. The Armenians came crying and 
wringing their Hands: Upon which, ſays Capt. 
Kidd, I muſt ſay, my Men will not give them 
the Ship. And ſo ſome of the Men went on the 
Fore-caſtle, and pretended, they would not give 
them the Ship; but there was not a quarter 
part of the Men concerned in it. 

L. C. B. Ward. Did thoſe Goods belong to 
Henchmen, or Armeniaus? | 

Palmer. To Armenians, 


L. C. B. Ward, What was that Pretence of 4 


French Paſs that was on board The Quedagh-Mer- 
chant ? | 

Palmer. I ſaw none. | 

Kidd. But you have heard of it. 

Palmer. J have heard of it, but never ſaw 
Ik, | 
L. C. B. Ward. Mr Kidd, have you any more 
to ſay? You ſpeak of a Commiſſion that you 
had, yon may have it read if you pleaſe, 

Kidd. I deſire to have them both read. 
L. C. B. Ward. Yes, they ſhall. 


Then his Commiſſion of Repriſals upon the 
French was Read. 


ILLIAM the Third, By the Grace 

of Gop, of England, Scotland, 

France and Ireland, King, Defender of the 
V O L. V. 8 | 


fat 
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Faith, &c. Whereas We have taken into 
Our Confideration, the T:jnries, Spoils, and 
Acts of Hoſtility committed by the French 
King and his Subjects, unto, and uon the 
Ships, Goods, and Perſons of aur Subjects 
extending to their grie tous Damages, and 
amounting to great ums; and that not- 
with/.anding the many and frequent De- 
mands made for Redreſs and Refaration, yet 


none could ever be obtai ud. We did there- 
fore, with the eAdvice of our Privy Council, 


think fit, and ordered, that general Repri- 
Sali te Granted agaiu the Ships, Goods, 
and Subjects of the French Ring; ſo 
that as well Our Feets and Ships, as alſo 
all other Ships and Veſſels that ſball be Com- 
miſſioned by Letters of Marque, or general 
22 or otherwiſe, Fall or may laws 

ly ſeize, and take all Ships, V:fſel:, and 
Goods belonging to the French King, or his 
Sul jects, or Inhabitants within any of 
the Territories of the French Ring: And 


ſuch other Ships, Veſſels, and Goods, as are, 


or ſhall be liatle to Confiſcation, and bring 
the ſame to Judgement in our High Court 
of eAumiralty of England, or ſuch other 
Court of Admiralty as ſball be late fully Au- 


thorized in that behalf, according to the u- 
fual Courſe and Laws of Nations. eAnd 


whereas William Kidd 7s thought fitly qua- 
lied, and hath Equipped, Farmfhed, and 
Victualled a Ship called, The Adventure 
Galley, of the Burtben of about Two hun- 
dred eighty ſeven Tuns, whereof the ſaid 
William Kidd 7s Commander. And wheres 
as he the ſaid William Kidd hath given 
Security with Sureties by Bond to Us, 
in Our ſaid High Court of eAdmiralty 
according to the Effect and Form ſet down 
in certain Initructions made the ſecond 
Day of May, One thouſand fix hun- 
dred ninety three, and in the Fifth Tear of 
Our Reign, a Copy whereof is given ta the 


ſaid Capt. William Kidd. Kz9w ye there- 
fore, that We, by theſe Preſents, graut Com- 


mijſuon to, and do Licenſe and Authorize 
the ſaid William Kidd to ſet forth in war- 
like manner the ſaid Ship calPd, The Ad- 


venture Galley, zuder his own Command, 


and therewith by Force of Arms to Appre- 
hend, Seize, and take the Ships, Veſſels, and 
Goods belonging to the Trench Ring and his 


 Sabjefts, or Inhabitants within the Domi- 


nions of the ſaid French King; and ſuch o- 
ther Ships, Veſſels, and Goods, as are, or 


ſhall be liable to Confiſcation, and to bring 


the ſame to ſuch Port as ſhall be moſt conve- 
nient, in order to have them legally adjudged 
in Our High Court of Admiralty, or 2 
other Court of eAdmiralty as ſhall be Iaws- 


fully Authorized in that behalf, which be- 


ing Condemned, it ſhall and may be lawful 


for the ſaid William Kidd, to ſell and diſ- 
Poſe of ſuch Ships, Veſſels, and Goods ſo 


Rr2 adjudged 
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adjudged and condemned, in ſuch ſort and 
manner as by the Courſe of Admiralty hath 
been accuſtomed (except in ſuch Caſes were 
it is otherwiſe directed by the [aid In- 
[truftions and the Act of Parliament there- 
anto annexed.) Provided always, that the 
ſaid William Kidd ep an exatt Journal 
of his Proceedings, and therein particularly 
take Notice of all Prises which ſhall be ta- 
ken by him, the nature of ſuch Prizes, the 
Times, and Places of their being taken, and 
the Values of them, as near as he can judge ; 
as alſo of the Station, Motion, and Strength 
F the Enemy, as well as he or his Mari- 
ners can diſcover by the bed Intelligence he 
can get; and alſo whatſoever elſe ſhall 
come unto him, or any of his Officers, or 
Mariners, or be diſcovered or declared unto 
him or them, or found out by Examination, 
or Conference with any Mariners or Paſſen- 
gers of, or in any of the Ships or Veſſels 
taken, or by any other Perſon, or Perſons, 
or by any other Ways or Means whatſoever 
touching or concerning the Deſigns of the E- 
memy, or any of their Fleets, Veſſels, or 
Parties, and of their Stations, Ports, and 
Places, and of their Intents therein; and 


of what Merchant Ships or Veſſels of the 
Emnemy*s bound out, or home, or to any other 


Place, as he, or his Officers, or Mariners 
ſhall hear of, and of what elſe material in 
thoſe Caſes may arrive to his, or their 
Knowledge, of all which he ſhall from time 
to time, as he ſhall, or may have Opportu- 
nity, tranſmit an Account to our Commiſſi- 
oners for execating the Office of Lord High 
Admiral of England, or their Secretaries, 
and to keep a Correſpondence with them 
by all Opportunities that ſhall preſent. Aud 
further, Provided that nothing be done by 
the ſaid William Kidd, or any of bis Offi 
cers, Mariners, or Company, contrary to 
the true Meaning of Our aforeſaid Inſtruft- 
rut, but that the ſaid Iniiructions ſhall be 
by them, and each and every of them, as 
far as they, or any of them are therein con- 
cerrd, in all Particulars well and daly per- 
forn'd and obſerved. And we pray and 
deſire all Kings, Princes, Potentates, E- 
ſlates, aud 1 being our Friends 
and Allies, and all others to whom it ſpall 
appertain, to give the ſaid William Kidd 
all Aid, Aſſiſfance and Succour in their 
Ports, with his ſaid Ship, Company and 
Prizes, without doing, or ſuffering to be dont 
to him any Wrong, Trouble or Hindrance : 
We offering to do the like, when We ſhall be 


by them thereunto deſired. And we will 


and require all Our own Officers whatſoever, 
to give him Succour and eAſſiſtance as Occa- 
fron ſhall require. This Our Commiſſion to 
continue in force till farther Order to the 
contrary from Us, or Our Commiſſioners for 
executing the Office of Lord High Admiral 


of England. Tz Witneſs whereof We H 
cauſed the Great Seal of Our Hg Court of 
Admiralty of England to be hereanto g 
ed. Given at London the Eleventh Day ot 
December, in the Year of Our Lord, One 
thouſand fix hundred ninety five, and in 
the Seventh Year of our Reign. 


Orlando Gee, Rep, 


Mr J. Powel. Capt. Kidd, Can you make it 
appear there was a French Paſs aboard The Qe.- 
dagh- Merchant ? 

Will. Kidd. My Lord, theſe Men ſay, They 
heard ſeveral ſay ſo. | 

Mr Coniers. But all came from you. 

L. C. B. Ward. If there was a French Paſs in 


the Ship, you ought to have condemned her as 
Prize. | 


Then his other Commiſſion was Read for 
cruiſing againſt the Pirates. 


WILLIAM Rex, | 


W/ TEELAM III, By the Grace of 
Gov, Kzzz of England, Scotland, 
France azd Ireland, Defender of the Faith, 
&c. To lour truſiy and well-beloved Capt. 
William Kidd, Commander of the Ship 
Adventure-Galley, or to any other, the Con- 
mander of the ſame for the time being, Greet- 
ing Whereas ; We are inform'd, that Capt. 
Thomas Too, John Ireland, Capt. Tho- 
mas Wake, and Capt. William Maze, ar 
Mace, and other Our Subjects, Natives, or 
Inhabitants of New England, New York, 
and elſewhere, in Our Plantations in A- 
merica, have aſſociated themſelves with di- 
vers other wicked and illdiſposd Perſons, 
and do, againſt the Law of Nations, daily 


commit many and great Piracies, Robberies, 


and Depredations upon the Seas in the Parts 
of America, and in other Parts, to the great 
Hindrance and Diſcouragement of Trad, and 
Navigation, and to the Danger and Hurt of 
Our loving Subjects, Our Allies, and all o- 
thers Navigating the Seas upon their lau- 
Ful Occaſions: Now Know Ye, That We 
being deſirous to prevent the aforeſaid Mi- 
chiefs ; and as far as in Us lies, to bring 
the ſaid Pirates, Freebooters, and Sea-Rovers 
to Juſtice, have thought fit, and do hereby 
Give, and Grant unto you the ſaid Capt. 
William Kidd (to whom Our Commiſſioners 
for Exerciſing the Office of Our Lord High 
Admiral of England, have Granted a Com- 
miſſion as a private Man of War bearing 
date the eleventh Day of December, 1695. 
and unto the Commander of the ſaid Ship 
for the time being, and unto the Officers, 
Mariners and others who ſhall be under your 
Command, full Power and Authority, to Af'- 
prehend, Seize, and take into your Culiod", 


as well the ſaid Capt. Thomas Too, John 


Ireland, Capt. Thomas Wake, aud (abt. 
William 
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William Maze, or Mace, as all /7 ach Pirates, 
Freebooters, and Sea-Rovers, being either 
Our own Subjects, or of any other Nations 
aſſociated with them, which you ſhall meet 
with wpon the Coaſt or Seas of America, 
2; in day other Seas, or Ports, with their 
| Ships and Veſſels, and alſo ſuch Merchan- 


Jizes, Money, Goods and Wares, as ſhall le 


| found on board, or with them, in caſe they 
hall willinzly yield themſelves. But F they 
will not ſubmit without Fighting ; then you 
are by Force to compel thein to yield: And 
we do alſo require you to bring, or canſe 
to be brought ſuch Pirates, Freebooters, and 
Sea-Rovers as you ſhall ſeize, to a legal 
Trial; to the end they may be froceeded 
againſe according to the Law in ſuch Ca- 
les. eAnd We dn hereby chage, and com- 
mand all our Officers, Miniſters, and other 
Our loving Subjefts whatſoever, to be Aid- 
ins and eAſſiſiing to you in the Premiſes. 
eAnd we do hereby exjoyn you to keep an 
exact Journal of your Proceeding iu the Exe- 
cation of the Premiſes, and therein to ſet 
down the Names of ſuch Pirates, and of 
their Officers and Company, and the Names 
of ſuch Ships and Veſſels as you ſhall by virtue 
of theſe Preſents ſeize and take, and the 
quantities of Arms, Ammunition, Proviſion, 
and Loading of ſuch Ships, and the true 
Value of the ſame, as near as you can judge. 
Aud we do hereby ftriftly charge, and com- 
mand you, as you will anſwer the ſame at 


jour utmoſt Peril, that you do not in any 
manner offend, or moleſt any of Our Friends 


or eAllies, their Ships, or Subject, by Co- 
our or Pretence of theſe Preſents, or the 
2 thereby Granted. In Witneſs 
whereof, We have cauſed Our Great Seal 
of England to be affixed to theſe Preſents. 


Given at Our Court at Kezfrpton, the 
26th Day of January, 1695, in the Seventh 


Year of Our Reign. 


L. C. B. Ward. Now you have had the Com- 
_ miſſions Read; What do you excuſe your ſelf 
by? What Uſe do you make of them to juſti- 
fie or defend your ſelf ? 

Wil. Kidd. About this Quedagh-Merchant. 

L. C. B. Ward. What, would you have her a 
French Ship ? | 

Kidd. Under a French Commiſſion. 'The 
Maſter was a Tavern-keeper at Suratt : Do not 
you know that, Mr Palmer ? 

Palmer. I was not on board when this Paſ: 
came ; I never ſaw it. : 

L. C B. Ward. But then you ſhould have con- 
demned this Ship, if ſhe had been a French Ship, 
or had a French Paſs. 

Kidd. The Evidence ſays, it was by my Or- 
der that the Goods were taken out ; I was 
not at the ſharing of the Goods, I knew no- 

thing of it. 45 5 


L. C. B. Ward. Out of the Goods that were 


taken, ſome were ſold in the Country there, and 


the Produce of them was ſo much Money; it is 


Proved, that that Money was divided; and pur- 
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ſuant to the Articles ſet up, you were to have 
forty Shares, and the reſt of the Men whole, or 
half Shares as they deſerved. Now this Money 
both theſe Men ſwear, it was taken by you. And 
the firſt ſwears, That the Goods not ſold then, 
that remained in the Ship, were alſo divided, and 
that you had forty Shares of them. And the 0- 


ther ſays, he did not ſee the Goods divided, but 


two of the Men acknowledged it. | 
Kidd. My Lord, this Henchman was aboard 

five or ſix Days before I underſtood there was a- 

ny Engliſhmen aboard. Well, ſaid I, What are 


you? An Engliſhman, I am Maſter. What have 


you to ſhew tor it? Nothing (ſays he.) When 
they ſee a French Paſs they will not let the Ship 


o. 
: Mr J. Powel. You have produced Letters Pa- 
tents that impowered you to take Pirates, why 
did you not take Culiford ? | 

Kidd. A great many of the Men were gone a- 
ſhore. 

Mr J. Powel. But you preſented him with 
great Guns, and ſwore you would not meddle 
with them. 


L. C. J. Tard. When the Queſtion was pur, | 


Are you come to take us, and hang us? You an- 
ſwered, I will fry in Hell before I will do you 
any Harm. 


Kidd. That is only what theſe Witneſle ſay. 


L. C. B. Ward. Did you not go aboard Culi- 


ford ? 
Kidd. I was not aboard Culliford. 


E. C. B. Ward. Theſe Things rpeſs very hard | 


upon you. We ought to let you know what is 
obſerved, that you may make your Defence as 
well as you can. 

Kidd. I deſire Mr Davis may be called, (he 
was called accordingly, and appeared.) Mr Davis, 
pray give an account whether you did not fee a 
French Paſs ? | 5 | | 

L. C. B. Ward. You are his Witneſs, you muſt 
anſwer what he asks you. | 

Mr Davis. I came a Paſſenger from Madagaſcar, 
and from thence to 4mboyzua, and there he ſent 
his Boat aſhore, and this Man was aſhore; and 
there was one ſaid, Capt. Kidd was publiſhed 
a Pirate in England; and he gave thoſe Paſſes to 
him to Read. The Captain ſaid, they were 
French. | 

L. C. B. Ward. Who gave them? 

Mr Davis. Capt. Kidd gave them. 

L. C. B. Ward. Did you know any Thing of 
taking The Quedagh- Merchant? 

Mr Davis. No, no. | 

L. C. B. Ward. Then you cannot ſay, they 
have any relation to The Quedagh-Merchant. 

Mr Davis. No, not I. | 

Kidd. You heard Capt. Elms ſay, They were 
French Paſles. 

Mr Davis. Yes, I heard Capt. Elms ſay, 'They 
were French Paſſes. Says he, if you will, I can 
turn them into Latin, 

Mr Bar. Zatſell. Have you any more to ſay 
Capt. Kidd ? | 

Kidd. I have ſome Papers, but my Lord Bella- 
mont keeps them from me, that I cannot bring 
them before the Court. 

Cl. of Arr. Have you any more to ſay? _ 

Kidd. I have ſome to call, that will bear 
Teſtimony to my Reputation. | 


L. C. B. Ward, Call whom you pleaſe, we will 


not abridge you, Kidd 
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Kidd. Call Mr Pradinham. I deſire this of 
him, whether he never ſaw the French Paſles, 
and whether he did not tell Col. Baſs fo. 

Bradinham. I never ſaw a French Paſs, I only 
heard ſo. | 

Col. Baſs. I have heard Mr Bradinbam ſay, 
he heard Capt Add {ay he had French Paſſes on 
Board, but I never heard him ſay he ſaw them 
Paſles. | 

Kidd He juſt now denied that he ever {aw the 
French Paſles, or heard of them. 

L. C. B. Ward He ſays fo now, that he never 
ſaw them, only he heard you ſay ſo. Col. Baſs, 
have you heard him ſay the Paſſes related to The 
QOuedagh-Merchant 

Col Baſs. He has often ſaid he heard Kidd ſay 


the French Paſſes were aboard. 

Cl. of Arr. Have you any more Witueſſes to 
call ? | 
Kidd. I deſire Mr Say may be called, he is in 
the Priſon, I deſire he may be ſent for. 

L. C. B Ward. We will give you all the liber- 
ty you can expect ; it you have any more, you 
were beſt call them all together. In the mean 
time what ſay you, Churchill ? 

Churchill. I deſire Col. Baſs may be called, and 
that this Affidavit may be read | 

L. C. B. Ward. Col. Baſs, what have you to 
ſay for N. Churchill? 

Col. Baſs. My Lord, I only wait for his 
Queſtion. | 

L. C. B. Ward. Churchill, What will you ask 
Coll. Baſs ? 

Churchill. Whether 1 
ſelf to him. 


did not ſurrender my 


L. CB. Ward. If you can make your Caſe 


come Within the Proclamation, you muſt make 
it appear that you ſurrendered according to the 
Directions of it. 
Churchill. My Lord, we came in, in the Year 
1699, and ſurrendered our ſelves to Col. Baſs. 
L. C. B. Ward. If you can make it appear that 
you ſurrendered your ſelves in purſu ince of that, 


tothe Perſons appointed to receive your Surren= 


der, that will be ſomewhat to the Point ; but Col. 
Baſs had not Power by that Proclamation to re- 
ceive your Surrender, and therefore you cannot 
have any Benefit by it, unleſs you bring your 
Caſe within it. But you may call Col. Baſs, 
if you will. | 

Churchill, My Lord, we came in upon that 
Proclamation, and might have gone away any 
Day if we would; we but ſtay'd in the Coun- 
try, and we never offered to go away till 
it was my Lord Bellamont's Pleaſure to ſend for 
us. 

L. C. B. Ward. You may call Col. Baſs, and 
hear what he ſays. 

Churchill. Col. Baſs, will you be pleaſed to 
tell my Lord whether we did not ſurrender our 
ſelves to you inpurſuance of the King's Procla- 
mation. 


Col. Baſs. My Lord, about the 29th of May, 


1699, I had an Account of ſome Perſons, that 
were ſuppoſed Pirates, that were come to ſur- 
render themſelves; and on my Landing, theſe 

two Perſons came to me, and ſurrendered to 
me the 4th of June, 1699. And I told them, 

. mult refer their Caſe to his Majeſty at 
OMe, 


L. C. B. Ward. Who were they that ſurren- 
dered to you? 
Col. baſs. Nicholas Churchill, and James Howe 
L. C. B. Ward. Where were you Governour > 
Col. Baſs. At the Province of H Jerſey. | 
Dr Oxenden. How came they here? 
Col. baſs. I left them under Bail. 
L C. B Ward Did you ſend them over > 
Col. Baſs. No, my Lord, I came to Enzland 
before: I left them in Cuſtody. They were fg: 
over Priſoners by my Succeſſor. 
L. C.B Ward. What did they ſah to you when 
they ſurrendered themſelves to you? | 
Col. Baſs. They ſaid they had been in the 
Indies, and that they had committed ſeveral Pira- 
cies, and deſired they migbt have the Benefit of 
his Majeſty's Proclamation | 
L. C B. Ward. What Pirates did they mention 
to you? | 
Col. Baſs. They mentioned the Moca Frigate, 
and Capt. Kidd. ä | 
Pr Oxenden. Had you the Proclamation 2 
Col. Baſs. No; but I had ſeen one of them. 
L. C. B Ward. Did you take your ſelf allowed 
to receive their Surrender? 
Col. Baſs. No, my Lord, I did not. 
Cl. of Arr. Nicholas Churchill, have you quite 
done? | 
N. Churchill and James Howe. Yes, Sir, we came 
in upon his Majeſty's Proclamation. 
$ 2 of Arr. Robert Lamley, What have you to 
ay * 
Robert Lamley. My Lord, I was but a Serrant. 
L. C. B. Ward. Who was you a Servant to? 
Robert Lamley. To Mr Owens. 
L. C. B. Ward. How does that appear? 
Robert Lamley. The Surgeon knows it. 
Bradinham. My Lord, he was concern'd with 
the Cook. Dk 
Robert Lamkey. 
(which was read) | 
Cl. of Arr. William Jenkins, what have you to 


y Lord, here is my Indenture, 


ſay 

William Jenkins. I have nothing to ſay, but! 

was a Servant to Mr bullen. | 

a L. C. B. Ward. Where is your Witneſs to prove 

it? | 
Jenkins, Both the King's W itneſſes know it. 

Bradinham and Palmer. My Lord, he was his 
Servant | | | 
: 5 of Arr. Gabriel Loffe, what ſay you for your 

elf? 

Loffe. My Lord, about the Year 1696, I enter - 
ed my ſelf on Board Capt. Kidd, and went out 
with him, and I never diſobeyed his Command in 
any Thing. | 

L. C. B. Ward. Did he go out under the fir 
Commiſſhon ? 

Palmer. He came aboard at New-Tork. 

L. C. B. Ward. Did you take him in before, or 
after the Articles were ſer up? | 

Palmer. After the Articles were ſet up. 

L. C. B. Ward. Did Capt. Kidd take any No- 
tice of his Commiſſion in the Articles? 
Palmer. Yes, my Lord, he did mention them. 
I have a Copy of the Articles. | 

Mr Crawley. Mr Palmer, Are theſe Articles the 

Copy of the Articles ſet up by Capt. Kidd à 

Neu- Tork? | 
Palmer. Yes. | 


Mr 
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true Copy. | 10 
| 575 1 Turton. Bid you compare the m with the 
Original? | 

Palmer. No, my Lord. | | 
Cl. of Arr. Gabriel Loffe, Have you any more to 


* | 
offs. Yes, a great deal more to ask the Evi- 


dence. x, | 
Cl. of Arr. What will you ask them? 
Loffe. Whether I did not obey the Captain. 
Mr J. Tourton. There is no Scruple to be made 


of that. | | 
Loffe. I went out to ſerve his Majeſty under 


his Commiſſion. 
L. C. B Ward. But how came you to take part 


ol the Money. | ; 

Loffe, I had what they pleaſed to give me. 

L. C. B. Ward. You muſt needs imagine, that 
when Capt. Kidd did theſe extravagant Things, 
and divided the Money and Goods, that he did 
not act according to his Commiſſion. What 
could you think of it? 

Cl. of Arr. Hugh Parrot, what have you to ſay 
for your ſelf? Ty ; 

Parrot. My Lord, in the Year 1695, in the 
Month of October, I failed out of Plymouth in a 
Merchant-man, bound for Curk in Hreland, there to 
take in Proviſions ; thence to the Iſland of Barba- 
does; and in fight of the Iſland of Barbadoes, I was 
taken by a French Privateer, and carried to Mar- 
tinico ; and thence coming in a Tranſport-ſhip, 
I was brought to Barbadoes; there I ſhipd my 
ſelf in a Veſſel bound to Newfoundland, and 
thence to Madera, And then I went to Mada- 
gaſcar, and there I ſtay'd ſome ſhort time after, 
and came in Company with Capt. Kidd; and 
then the Commanderand I had a falling out, and 
ſo I went aſhore at that Iſland. And under- 
ſtanding that Capt. Kidd had a Commiſſion from 
the King, I came aboard Capt. Kidd's Ship, and 
ever ſince have been with with him. 

L. C. B. Hard. Did you come in after he had 
been at Neu- Jork? : 

Parrot. This was in the Year 1697. 

I.. C. B. Ward. You have acted with him, and 
ſhared with him. Could you imagine he was 
acting according to his Commiſſion, when he 
was doing theſe Things. N 

Parrot. I thought I was ſafe where the King's 
Commiſſion was. | 

L. C. B. Ward. The Commiſſion was to take 
Pirates, and not to turn Pirates. 

Parrot. Mr Palmer, did you ever ſee me guilty 
of an ill Thing? Did I ever diſobey my Cap- 
tain? | 

Palmer. You were always obedient to your 
Commander. | 4 | 

Parrot. Then I came to Madagaſcar with Cap- 
rain Kidd, where I might have gone aboard a 
known Pirate, but'I refuſed it, and kept cloſe to 
my Captain: And when I came to Neu- Eng- 
land, I might have gone away as others did; but 
I had my Liberty at Boſton for above a Week, 
44 went up and down, and J ſurrender d my 

e 


IL. C. B Hard. You did not ſurrender your 


ſelf, but only you had a Liberty to go away, 
and did not. | | 
Parrot. I thought there was no need of it. My 
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Lord, I deſire you would ask the Witneſs whe- 
ther I ever diſobeyed the Captain's Commands. 
L. C. B. Ward. They fay no otherwiſe, but 
that you went willingly. | | 
| d. . of Arr. Richard Barlicorn, what have you to 
ay? 
Barlicorn. My Lord, I leave that I ma 
produce ſome Evidence for wg Reputation, the 


is a Certificate from the Pariſh where I was 


born. 
L. C. B. Yard. That will fignify nothing, we 


cannot read Certificates, they mult ſpeak ua 


Voce 
Barlicorn. Call Benjamin Bond, Daniel Phill; 
and James Newton. __—_ wan 


L. C. B. Ward. What do you call theſe Wit- 


neſſes for? * | 
Barlicorn. To give an Account of m ata- 

tion, what they know of me. 1 

Bemj. Bond. I knew him when he was a Child, 
and he was very civil and honeſt ; I lived near 
him till he was 13 or 14 Years old. And he 
came of honeſt Patents, and behaved himſelf ve- 
ry cnt that Som | 

. C. B. Ward. Have you known any Thi 

of him ſince ? N *** 

Bond. No, my Lord. 
L. C. B. Ward. What have you to ſay further? 

Barlicorn. My Lord, I was a Servant to Capt. 
Kidd, and have been with him fix Years ; and I 
have a Certificate from ſeveral of my Relations 
that will teſtify it. 

Cl. of Arr. Richard Barlicorn, have you any 
Thing more to ſay ? 

Barlicorn I am a Servant to Captain Kidd. 


L C. B. Ward. How long have you been ſo ? 


Where was it that you came firſt to be his Ser- 
vant 7 

Barlicorn. At Carolina. 

c wy of Arr. Abel Owens, what fay you for your 
Ee ; 

Owens. My Lord, I deſire the Privilege of the 
Proclamation. I entered my ſelf into the King's 
Service. I have been in the King's Service, ac- 
cording to his Majeſty's Proclamation. I deſire 
it may be read, ( which was done. 7 

L. C. B. Ward. You deſire the Benefit of this 
Proclamation, but you muſt bring your ſelf under 
the Qualifications it requires, if you would have 
any Benefit of it. 

Mr Crawley. He has a Certificate of it. 

L. C. B. Ward. Is it within the Proclamati- 


on ? 

Mr Crawley. The Certificate is dated the 15th 
of March, 1700, from Mr Riches, a Juſtice of the 
Peace in Southwark. | ; 

L. C. B. Vard. Mr Riches, I ſuppoſe, did be- 
lieve he was within this Proclamation. 


Mr J. Gould. The Pardon extends to all Per- 


ſons for Piracies committed before that Time, 
if they ſurrender themſelves to ſuch and ſuch, 
and enter themſelves on board one of his Maje- 
ty's Ships. | Fo 
Mr Coniers. A Juſtice of the Peace is not with- 

in the Proclamation. | 

CI. of Arr. Have you any more to ſay ? 

Owens. Only to deſire the Benefit of that Pro- 
clamation. | I | 

L. C. B. Pard. He ſurrender d himſelf to Ju- 
ſtice Riches, and then entered himſelf aboard one 
of his Majeſty's Ships; and then there was Evi- 
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dence againſt him when on board, and he was 


| ſeized. This may be fit to recommend him to 
the King's Mercy, but it is not a Defence a- 


gainſt the Accuſation. | 
Cl. of Arr. Darby Mullins, what do you ſay for 
your ſelf? | | 
Mulins. I came in upon the King's Act of 
Grace, I came aſhore with the reſt of the Peo- 
le. | 
E L. C. B. Tard. What have you to ſhew, to en- 
title you to the Benefit of the Proclamation. 
Mullins. I was ready to die of the Bloody Flux, 
and not able to go my ſelf, but I ſent my Name 


in to the Governour. 


L. C. B. Ward. Where was you when you was 
ſo ſick ? | 

Mullins. In Meſt- Jerſey. I came aſhore in Cape 
May. I was ſick like to die all the Way from 
Madagaſcar, expecting every Minute to die with 
the Bloody Flux. | 

Dr Oxenden. How came you to leave Captain 
Kidd ? | | 

Mullins. He uſed me very hardly, and there- 
fore I lett him. y | : | 

L. C. B. Tard. You had a Dividend of the 
Money and Goods. . . 

Mullins. He gave it me, and afterwards took 
it from me. | 

L C. B. Ward. Was he your Maſter ? 

Mullins I had no Maſter. | 

Dr Oxenden How did you come to Jerſey? 

Mullins. I came there with Capt. Shelley, he is 


in Court. 1 
Dr Oxenden. You were aboard Capt. Culli- 


ford. =. 
Mullins. T came home in hopes to ger the 


King's Pardon. 3 | 
L. C. B. Ward. That which. you ſay is very 


odd, though you quitted Capt. Kidd's Ship, you 


went into Culliſord's. 
L. C. B. Ward Capt. Kidd, you ſaid you had 
more to ſay juſt now; if you have, let us hear 


It. 

Kidd. I deſire this Man may be heard two or 
three Words. 

L. C. B. ard. What is his Name? 

Kidd. Mr Say. | 

Mr Say. I happened to be at the Treaſury-Office 
in Broad-ſtreet to receive ſome Money, and Mr 
White was there ; and he asked me, will you go 
along with me, and ſee one Elbury that is in the 
Marſhalſea for Debt? Says I, I am a Stranger to 
him, I do not care to go. Says he, bear me Com- 
pany. So I went with him, and when I came 


there, I ſaw Capt. Kidd's Men. And this Mr 


Elbury was in Company with Capt. Kidd's Sur- 
geon. Says I, I am a Brother of the Quill, I 
ſhould be glad to drink a Glaſs with you. We 
ſtay'd there but a little while, and asked what 
that Man was; ſays he, he is Capt. Xidd's Sur- 
geon. Upon this I ſaid, here is a mighty Noiſe 
about Capt. Kidd; ſays he, I belive he has done 
but what he can anſwer, or that can do him any 
hurt. Says I, where have you been with him ? 


He faid, at Madagaſcar. 


L. C. B. Ward. Mr Bradinham was with them, 
there is no doubt of that. It is not to be que- 
tioned that he would not ſay any Thing ill of 
them then. Capt. Kidd, have you any Thing more 


to ſay. 


Kidd. Call Capt. Humphrys, (who appeared.) 
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L. C. B. Ward. What Queſtions Would you as 
him ? ; 

Kidd. What do you know of me > 

Humphrys. I knew you, Sir, in the Wet Indies 
in the beginning of the late War, ard 1 kngw 
you had the Applaule of the General, as ] Gab 
ſhew by the Generals Letter. I know nothins 
further of you, ASA 1 8 8 
Kidd. Did you know any Thing that I was 
Guilty of any Piracies ? - 2 

Humphrys. No, but you had a general Ap- 
plauſe for what you had done from time 10 
dime. 3 
L. C. B. Ward. How long was this ago? 

Humphrys. Twelve Years ago. : 

L. C. B. Wurd. That was before he was turu- 
ed Pirate. 2 
Kidd. Call Capt. Bond, (who appeared.) | 

L. C. B. Ward. What do you call him for? 

Kidd. Capt. Bond, pray will you give an Ac- 
count what you know of me. | 

Bond. I know you was very uſeſul at the be- 
ginning of the War in the Heſt Indies. 

Mr B. Hatſell. To be ſure they had a good O- 
pinion of him in 1695, When they granted him 
the Commiſſion. 557 | 

Kidd. There is nothing in the World can mate 
it appear I was guilty of Piracy, | kept Company 
with Capt. J/arren for fix Days. 

Mr Coniers. I believe you kept Company more 
with Capt. Culliford, than with Capt u 
ren. nit] 4 3 
Kidd. I never deſign d to do any ſuch Thing. 

Mr Coniers. My Lord, we will ſay nothing at 
all, but leave it to your Lordſhip to direct the 
Jury. | %» 

Kidd. J have many Papers for my Defence, if 
I could have had them. | 

L. C. B. Ward. What Papers were they? 

Kidd. My French Paſſes. | 

L. C. B. Hard. Where are they? 

Kidd. My Lord Bellamont had them. 

L. C. B. Ward. If you had had the French 
Paſſes, you ſhould have condemned Ships. 

Kidd. I could not, becauſe of the Mutiny in 
my Ship. . 

L. C. B. Vard. If you had any Thing of Diſa- 


bility upon you, to make your Defence, you 


ſhould have objected it at the beginning of your 
Trial; what you mean by it now I cannot tell. 
If you have any Thing more to ſay, you may 
ſay it, the Court is ready to hear you. 

L. C. B. Ward. Gentlemen of the Jury, the Pri- 
ſoners at the Bar, V. Kidd, N. Churchill, J Howe, 
R. Lamley, Will. Jenkins, Gab. Loffe, Hugh Parrot, 
Rich. Barlicorn, Abel Ouens, and Darby Mullins, in 
Number Ten; ſtand all here Indicted for the 
Crime of Piracy, charged to be committed by 
them. And the Inſtance of the Crime, is for Fe- 
loniouſly and Piratically Seizing and Taking the 
Ship called The Quedagh- Merchant, with the Appa- 
rel and Tackling thereof, to the value of 4ool. and 
divers Goods mentioned in the Indictment, tothe 
Value of 4500 l. the Goods of ſeveral Perſons un- 
known, from the Mariners of the ſaid Ship, and 
this at High Sea, within the Juriſdiction of the 
Court of Admiralty, about ten Leagues from Cut- 
ſheen in the Eaſt Indies the 3 oth of January, 1697, 
and in the 8th Year of his Majeſty's Reign. Now 
whether all, or any, and which of theſe Friſo- 


ners, are guilty of this Crime of Piracy 1 
| | | this 
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iament, or not guilty, it is your Part 
— according to the Evidence that has 
been given on both Sides. The Crime charged 
on them is Piracy, that is, Seizing and Taking 
this Ship and Goods in it piratically and fe- 
loniouſly; the Time and Place is laid alſo in 
the Indictment. To make good this Accuſation, 
the King's Council have produced their Evidence; 
and two Witneſſes have been examined in this 
Caſe, each of them were in the Ship which took 
The Quedagh Merchant, and very well acquainted 
with all tne Proceedings, that is, Robert Bradin- 
ham, and Joſeph Palmer. The firſt has given you 
an Hiſtorical Account of the whole Proceedings 
of Capt. Kidd, from his firſt going out of Eng- 
land in The Adventure-Galley, to the Time of 
this Fact charged on them. They tell you, that 
about May, 1696, the King intruſted this Capt. 
Kidd with two Commiſſions, and they were both 
read to you. By one of them, under the Admi- 
ralty Seal, he was authorized to ſet out as a Pri- 
vateer the Adventure Galle), and therewith to take 
and ſeize the Ships and Goods belonging to the 
French King, or his Subjects, and ſuch other as 
were liable to Confiſcation. And by the other 
Commiſſion under the Broad Seal of England, Aus 
thority was given for the taking of ſome Pirates by 
Name, and all other Pirates in the ſeveral Places 
therein mentioned; but in no ſort to offend or 
moleſt any of the King's Friends or Allies, their 
Ships or Subjects by Colour thereof. And by 
both Commiſſions Command was given to bring 
all ſuch Ships and Goods as ſhould be taken, to 
legal Trials and Condemnations. They tell us, 
that this Ship ſer out from Phymouth about May, 


1696, and that in their Paſſage, they did take a 


French Ship, and they did condemn that Ship. 
Now, Gentlemen, you mult bear this in your 
Minds, that to make it Piracy, it muſt be the 
taking piratically and feloniouſly upon the High 


Sea, within the Juriſdiction of the Admiralty of 


England, the Goods of a Friend, that is, ſuch as 
are in Amity with the King. Now you ſee 
what Way they went to Work, and what Mea- 
| ſures they took. Captain Kidd goes out, and 
goes to New Dort; and when he was there, he has 
a Project in his Head of ſetting up Articles be- 
tween himſelf and the People that were willing 
to be concerned with him : For now whether it 
ſeems more probable from what followed, that 
Captain Kidd deſigned to manage himſelf accord- 
ing to the Meaſures given him, and the Powers 
of his Commiſſions, or another Way, you muſt 
conſider; for it is told you, that between 150 
and 160 Men came in under theſe Articles, where- 
of the other Priſoners were part and concerned 
in them, And as to thoſe Articles, the Import 
of them was, that whatever ſhould be taken by 


theſe People in their Expeditions, ſhould be di- 


vided into 160 Parts, whereof Captain Kidd was 
to have 40 Shares for his Part, and the reſt were 
to have according to the Merit of each Party, 
{ome whole Shares, and ſome half Shares. 
Now atter theſe Articles, you perceive what 


Progreſs they made, and whac Courſe they took. 


They went from one Place to another, and uſed 

a pretty deal of Severity where-ever they came. 

A deſign they had to go into the Red- &a, and they 

had expectations of the Mocca Fleet that lay at 

Mocca, and they ſent their Spies three times to get 

Intelligence. The two firſt times they could 
Ver + _ 
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make no Diſcovery ; but the third time they made 
an eftecrual Diſcovery that the Fleet was ready 
to ſail; and in the mean time Capt. Kidd lay 
there in expectation of this Fleet; and, as the firſt 
Witneſs tells you, Capt. Kidd ſaid he intended 
to make a Voyage out of this Fleet. Well, he 
had a Diſcovery of this Fleet; and they came ac- 
cordingly, and they tell you, that he and his 
Men in the Ship did attack one of the Ships: But 
theſe Ships being guarded by two Men of War, 
he could make nothing of them ; however he ſhew- 
ed what his Intention and Deſign was. Could he 
have proved that what he did was in purſuance 
of his Commiſſions, it had been ſomerhing : But 
what had he to do to make any Attack on theſe 
Ships, the Owners and Freighters whereof, were 
in Amity with the King; this does not appear 
to be an Action ſuitable to his Commiſſion. Af- 
ter he had done this, hecame to Land, and there, 
and afterwards at Sea, purſued ſtrange Methods, 
as you have heard. The ſeeming Juſtification he 
depends on, is his Commiſſions; now it muſt be 
obſerved how he acted with relation to them, 


and what Irregularities heywent by. He came 


to a Place in the Jadies, and ſent his Cooper a- 


ſhore, and that Cooper was killed by the Natives; 


and he uſes Barbarity, and ties an Iadian to a 
Tree, and ſhoots him to Death. Now he went 
from Place to Place, and committed Hoſtilities 
upon ſeveral Ships, dealing very ſeverely with 


the People. 


But this being ſomething foreign to the In- 
dictment, and not the Facts for which the Priſo- 
ners at Bar are indicted, we are confined to The 
Quedaghi Merchant; but what he did before ſhews 
his Mind and Intention not to act by his Com- 
miſſions, which warrant ino ſuch Things. Gentle- 


men, you have an Account that he met with this 


Ship, The Quredagh- Merchant, at Sea, and took her; 
thar this Ship belonged to People in Amity with 
the King of England; that he ſeized this Ship, 
and divers Goods were taken out of her and ſold, 
and the Money divided purſuant to the Heads 
contained in thoſe Articles ſet up at New-Tork. 
The Witneſſes that ſpeak to that, come home to 
every one of the Priſoners: They tell you, that 


this Dividend was made; that Capt. Kidd had 


40 Shares of the Money, and the reft of the Pri- 
ſoners had their Proportions according to the Ar- 
ticles, ſome whole Shares, and ſome a half Share 
of that Money. After they had ſeized on the Ship, 
you hear of a certain Sort of Project, that a 
Frenchmam ſhould come and pretend himſelf the 
Maſter, and produce, or pretend to produce a 
French Paſs, under a Colour that theſe People's 
Ship ahd Goods, who were Moors, ſhould be 
Freixchmens Ship and Goods, or failed under a 
French Paſs, and ſo juſtify what he did under the 
Colour of his Commiffion from the King. Now 
no Man knows the Mind and Intention of ano- 
ther, but as it may be diſcovered by his Actions. 
It he would have this to be underſtood to be his 
Intention, or that it was a Reality, that he took 
this as a HFench Ship, or under a Frexch Pals, then 
he ought to have had the Ship and Goods inven- 
toried, and condemned according to Law, that 
he might have had what Proportion belonged to 
him, and that the King might have had what be- 
longed to him, as his Commiſſions directed. But 
here was nothing of that done, but the Money 
and Goods that were taken were ſhared ; and you 
ES 88 have 
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have an Account likewiſe how ſome of the Goods 
were ſold, and the Money diſpoſed of, and how 
the remaining Goods were diſpoſed of ; and one 


Witneſs ſpeaks poſitively of the Diſtribution of 


the Goods that remain'd unfold, that they were 
divided according to the ſame Proportions as the 
Articles mentioned, and every one of the Priſo- 


ners had his Share. There belonged 40 Shares to 


Capt. Kidd, and Shares and half Shares to the reſt. 

Now this is the great Caſe that is before you, 
on which the Indictment turns. The Ship and 
Goods, as you have heard, are ſaid by the Wit- 
neſſes, to be the Goods of the Armenians, and o- 
ther People that were in Amity with the King ; 
and Capt. Kidd would have them to be the 
Goods of Frenchmen, or at leaſt, that the Ship 
was failed under French Paſſes. Now if it were 
ſo, as Capt. Kidd ſays, it was a lawful Prize, and 
liable ro Confiſcat ion; but if they were the 
Goods of Perſons in Amity with the King, and 
the Ship was not navigated under French Paſſes, 
it is very plain it was a piratical taking of them. 
Gentlemen, it is to be conſidered what Evidence 
Capr. Kidd hath given to prove that Ship and 
Goods to belong to the French King, or his Sub- 


jects, or that the Ship was failed under a French 
Paſs, or iadecd that there ever was a French Paſs 


ſhewa or ſeen. He appeals indeed to the Wit- 
neſſes over and over again, Did you never lee it? 


No, ſay they: Nor did not you, faith he, ſay you 


ſaw it? No, ſaith the Witneſs, I ſaid that Capt. 
Kidd (aid he had a French Paſs, but I never ſaw 
it. Now after all, the taking The Quedagh-Mer- 
chant is brought down to Mr Kidd, and the Pri- 
ſoners with others, and the Diſtribution of the 
Money produced by the Sale of the Goods, a- 
mong Mr Kidd and his Crew, whereof every one 
of theſe Priſoners were preſent at the ſame Time, 
and had Proportions. 


Now, Gentlemen, this muſt beobſerved, if this 


was a Capture on the High Sea, and theſe were 


the Goods of Perſons in Amity with the King, 


and had no French Paſs, then it is a plain Pira- 
cy. And if you believe the Witneſſes, here is a 
taking of the Goods and Ships of Perſons in A- 


mity, and converting them to their own Uſe : 


Such a taking at Land as this would be Felony, 
and being at Sea it will be Piracy : For this 1s 
a taking the Ship from the right Owners, and 
turning it to their own Uſe. So that you have 
Evidence as to the ſeizing of the Ship, and divi- 
ding the Money riſing from the Goods ſold, and 
ſharing the remainder according to the Articles. 

Now, what does Capt. Kidd ſay to all this? 
He has told you, he acted purſuant to his Commiſ- 
ſion; but that cannot be, unleſs he gives you Satis- 
faction that the Ship and Goods belonged to the 
French K ing, or his Subjects, or that the Ship had 
a Hench Paſs, otherwiſe neither of them will ex- 
cuſe him from being a Pirate; for if he takes the 
Goods of Friends, he is a Pirate; he had no Autho- 
rity for that: There is no Colour from either of 
his Commiſſions for him to take them. And as 
to the French Paſſes, there is nothing of that ap- 
pears by any Proof, and for ought I can ſee, none 
ſaw them but himſelf, if there were ever any. It 
is proved that the People that were Owners of 
the Goods, made him very large Offers to re- 
deem the Ship (twenty Thouſand Rupees as I re- 
member) but he would not accept their Propo- 
ſal; but faid, That is a ſmall Sum, the Cargo is worth 


a great deal more, or to that effect: And further 
ſaid, He muſt anſwer theſe People, that his Men aui 
not part with it. And a French Man was to be ſet 
up for a mock Buſineſs, as you have heard; and 
if the r they were ſaid by tho 
Captain of the Ship to be, and were reputed to 
be, the Ship and Goods of Friends, and not of 
Enemies; and if they were ſo, and had no French 
Paſs, then is he, and thoſe that were concerned 
with him, guilty of piratically taking this Ship 
and of pirat ically ſeizing the Goods in the Ship; 
and neither of his Commiſſions will juſtify . 
an Action as this. If he had acted purſuant to 
his Commiſſion, he ought to have condemned the 
=_ and Goods, if they were a French Intereſt 
or failed under a Fjench Paſs; but by his not con- 
demning them, he ſeems to ſhew his Aim, Ming 
and Intention, that he did not act in that Caſe 
by virtue of his Commiſſion, but quite contrary 
to it; for he takes the Ship, and ſhares the Mo- 
ney and Goods, and is taken in that very Ship by 
my Lord Bellamom, and he had continued in that 
Ship till that Time; ſo there is no Colour or Pre- 
tence appears, that he intended to bring this Ship 
to England, to be condemned, or to have condemn d 
it in any of the Engliſh Plantations, having dif. 
poſed of the whole Cargo as aforeſaid. Here ! 
muſt leave it to you, to conſider whether, accord. 
ing to the Evidence that appears, there is any 
Ground for him to ſay, he has acted by his 
Commiſſion in taking The Quedagh-Merchant and 
Goods in her, or whether he has not acted con- 
trary thereunto. | 

Now for himſelf he has called ſome Perſons 
here, to give an Account of his Reputation, and 
of his Services done in the }eſt-Tndies ; and one of 
them ſays, about 10 or 12 Years he did good 
Servicethere. Why ſo he might, and might have, 
and *tis very like he had, ſuch Reputation. when 
the King truſted him with theſe Commiſſions, 
elſe I believe he had never had them; fo that 
whatever he might be ſo many Years ago, that is 
not a Matter to be inſiſted on now, but what he 
hath been ſince, and how he hath acted in this 


Matter charged againſt him. So that, Gentle- 


men, as to Mr Kidd, I muſt leave to you, whe- 


ther he is Guilty of Piracy or no; and if you 


believe him Guilty upon the Evidence, you will 
find him ſo; if not, you will acquit him. 

Now for the other Priſoners, it is proved they 
were all concerned in taking and ſharing the Ship 
and Goods in the Indictment; yet their Circum- 
ſtances differ pretty much among themſelves. 
There are three of them, that it has been made 
out to you, and owned by the King's Witneſſes, 
that they were Servants. Robert Lamley, Will. Jen- 
kins, Richard Barlicorn. All theſe are made out 


to be Servants, and you have had the Indentures | 


of two of them produced, and the King's Wit- 
neſſes prove them ſo, and they were admitted to 
be Servants. Now, Gentlemen, there muſt go an 
Intention of the Mind, and a Freedom of ti 
Will, to the committing a Felony or Piracy. 

Pirate is not to be underſtood to be under Con- 
ſtraint, but a free Agent; for in this Caſe, the 
bare Act will not make him guilty, unleſs the 
Will make it ſo. Now a Servant, it is true, if he 
go voluntarily, and have his Propoſition, he mul: 
be accounted a Pirate; for then he acts upon his 
own Account, and not by Compulſion. And tlieſe 


Perſons, according to the Evidence, received _ 
art, 
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Part, but whether they accounted to their Ma- 
lers for their Shares afterwards, yea or no, as 
they pretend, but make no Proof of it, I muſt 
leave that to you; and therefore there is a Con- 
ſideration to be had of them. For if theſe Men 
did go under the Compulſion of their Maſters, 
to whom they were Servants, and not voluntarily, 
and upon their own Accounts, it may difference 
their Caſe from others, who went and acted wil- 
lingly in this Matter, and upon their own Ac- 
counts. So that as to thoſe that were Servants 
under the Command of their Maſters that were 
preſent with them, I muſt leave it to you, whe- 
ther you will diſtinguiſh between them and the 
others that were not Servants, but free Agents. 
It is true, a Servant is not bound to obey his 


Maſter, but in lawful Things, which they ſay 


they thought this was, and that they knew not to 
the contrary, but that their Mzſters acted accord- 
ing to the King's Commiſſion; and therefore their 
Caſe muſt be left to your Contideration, whe- 
ther you think them upon the whole Matter 
Guilty or no. If you believe them Guilty, you 
will find them fo, otherwiſe you will acquit 
them. | 

For the other Perſons, ſome of them pretend 
they came in on his Majeſty's Froclamation, and 
tor that you muſt conſider the Evidence, and take 
it all together, and conſider whether you are ſa- 
tisſied by what they have ſaid or prov'd, that they 
have brought themſelves within the Benefit of the 
King's Favour by that Proclamation. You have 
heard it read, and obſerved the Qualifications and 
Directions by it, and the Terms upon which the 
Pardon was promiſed, which are not made out to 
you, to be complied with by them ; they may ap- 
ply another way, forthe King's Mercy; this Court 
muſt proceed according to the Rules of Law and 
Juſtice. But then all of them hold on this: We 
were, ſay they, under the Captain, and acted un- 


der him as their Commander ; and, Gentlemen, 


ſo far as they ated under his lawful Commands, 
and by Virtue, and in Purſuance of his Commiſſi- 
ons, it muſt be admitted they were Juſtifiable, 
and ought to be Juſtify'd. But how far forth that 
| hath been, the Actions of the Captain and their 
own, will beſt make it appear. It is not conteſt- 
ed, but that theſe Men knew, and were ſenſible 
of what was done and acted, and did take part in 
it, and had the Benefit of what was taken, ſhared 
amongſt them: And if the taking of this Ship and 


Goods was unlawtul, then theſe Men can claim 


no Advantage by theſe Commiſſions, becauſe they 
had no Authority by them to do what they did, 
but acted quite contrary to them. What had 
they to do to enter into ſuch Articles, and to act 
as chey did? You muſt conſider the Evidence gi- 
ven here, according to the Rules of the Law, and 

if you are fatisfy'd that they have Knowingly 
and Wilfully been concerned or partaken with 
Capt. Kidd, in taking this Ship, and dividing the 
Goods, and that Piratically and Feloniouſly, then 
they will be Guilty within this Indictment. It 
is worthy of Conſideration what appears upon the 
Evidence, that they met with one reputed to be a 
Notorious Pirate, call'd Culliſord; he was eſteemed 
an Arch-Pirate, and known to be ſo; yet this 
Capt. Kidd, that was commiſſion'd to take Pi- 
rates, inſtead of taking him, grows to ſuch an 
Intimacy with him, that he ſaid he would have 


his Soul fry in Hell, before he would hurt him, 
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or to that effect; and ſo they made Preſents one 
to another; and Capt. Kidd left three of his Men 
with him. Whilſt Men purſue their Commiſſi- 
ons they muſt be Jultify'd; but when they do 
Things not authorized, or never acted by them, 
it is as if there had been no Commiſſion at all. 
I have diſtinguiſhed the Evidence as well as my 
Memory ſerves me, and muſt leave it to you to 
determine upon the whole matter, who are Guil- 
ty, and who not; and ſuch as you are ſatisfied 
to be Guilty, you will find fo, and ſuch as you 
are not ſatisfy d to be Guilty, you will acquit. 


Then the Jury withdrew, and after hat 2 
5 an Hour 
Stay, brought in their Verdict. 4 — 


Cl. of Arr. Gentlemen of the Jury, anſwer to 
your Names, John Couper, &c. 

J. Cowper. Here, Cc. 

Cl. of Arr. Are you agreed of your Verdict? 

Onnes. Yes. | 

Cl. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. | 

Cl. of Arr. Will. Kidd, hold up thy Hand. 
(which he did.) How ſay you, Is he Guilty of the 
Piracy whereof he ſtands Indicted, or not Guilty? 
(And ſo of the reſt.) 

Foreman. Guilty. | 

Cl. of Arr. 1s Nicholas Churchill Guilty, or not 
Guilty ? 

Foreman. Guilty. | 

Cl. of Arr. Is James Howe Guilty, &c? 

Foreman Guilty. | 

Cl. of Arr. Is Robert Lamley Guilty, @c ? 
Foreman. Not Guilty. | 

Cl of Arr. Is William Jenkins Guilty, Ge? 

Foreman. Not Guilty | 

Cl. of Arr. Is Gabriel Loffe Guilty, &c? 

Foreman Guilty. 

Cl. of Arr. Is Hugh Parrot Guilty, &c? 

Foreman. Guilty. 
Cl. of Arr. Is Richard Barlicorn Guilty, @c? 

Foreman. Not Guilty. 

Cl. of Arr Is Abel Owens Guilty, Cc? 

Foreman. Guilty. — —— | | 

Cl. of Arr. Is Darby Mullins Guilty, &c ? 

Foreman. Guilty, | 


Then William Kidd, and the other nine Perfons, 
were further Arraigned upon four Indiftments, in man- 
ner following. 


Cl. of Arr. William Kidd, hold up thy Hand, 
(which he did.) And ſo the other Nine. OY rs 
You ſtand Indicted by the Name of Will. Kidd 


late of London, Mariner, Cc. 


The Jurors for our Sovereign Lord the King 
do upon their Oath, preſent that William Kidd, 
late of London, Mariner; Nicholas Churchill, late 
of London, Mariner; James Hoe, late of London, 
Mariner; Robert Lamley, late of London, Mariner; 
William Jenkins, late of London Mariner; Gabriel 
Loffe, late of London, Mariner; Hugh Parrot, late 
of London, Mariner; Richard Barlicorn, late of 
London, Mariner ; Abel Owens, late of London, 
Mariner; and Darby Mullins, late of London, Ma- 
riner; the 2oth Day of September, in the Ninth 


Year of the Reign of our Soveraign Lord J}/illiane 


the Third, by the Grace of G op, of Eng/and, 
Scotland, France = treland, King, Defender ol 
88 2 the 
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the Faith, Cc. by Force and Arms, Cc. upon 
the High Sea, in a certain Place, diſtant about 
Fifty Leagues from the Port of Cærrawar, in the 
Eft Iudies, and within the Juriſdiction ot the 
Admiralty of England, did piratically aud felo- 
nicully ſet upon, board, break and enter a certam 
Ship call'd A Mooriſh Ship, then being a Ship ol 
certain Perſons (to the Jurors aforeſaid unknown) 
and then and there piratically and feloniouiy 
did make an Aflault, in and upon certain Mzr1- 
ners (whoſe Names to the Jurors aforeſaid are un- 
known) in the ſame Ship in the Peace of Gp, 
and of our ſaid now Soveraign Lord the Ning, 
then and there being, piratically and felonioul!y 
did put the aforeſaid Mariners of the ſame Ship, 
in the Ship atoreſaid then being, in corporal Fear 
of their Lives then and there in the Ship atore- 
ſaid upon the High Sea, in the Place aforeſaid, di- 
tant about Fifty Leagues from the Port of Car- 
rawar aforeſaid, in the Eaſt Indies aforeſaid, and 
within the Juriſdi&ion aforeſaid, piratically and 
feloniouſly did ſteal, take and carry away One 
Hundred Pound weight of Coffee, of the value 
of Five Pounds of lawful Money of England, Sixty 
Pound weight of Pepper, of the value of Three 
Pounds of law ful Money of Exgland, One Hundred 
weight of Myrrh, of the value of Five Pounds of 


lad ful Money of England, and Twenty pieces of 


Arabian Gold, of the value of Eight Pounds of 
lawtul Money of England, the Goods, Chattels 


and Moneys of certain perſons (to the Jurors a- 


foreſaid unknown) then and there upon the High 
Sea aforeſaid, in the aforeſaid Place, diſtant 
about Fifty Leagues from the Port of Carrawar 
aforeſ:id in the Eaſt- Indies aforeſaid, and within 
the Juriſdiction aforeſaid, being found in the 
aforeſaid Ship, in the Cuſtody and Poſſeſſion of 
the ſaid Mariners in the ſame Ship, from the ſaid 
Mariners of the ſaid Ship, and from their Cuſto- 
dy and Poſſeſſion then and there upon the High 
Sea aforeſaid, in the Place aforeſaid, diſtant about 

o Leagues from the Port of Carrawar aforeſaid, 
in the Eaſt-Indies aforeſaid, and within the juriſ- 
digion aforeſaid, againſt the Peace of our ſaid 
now Soveraign Lord the King, his Crown and 


Dignity, Cc. 


How ſay'ſt thou, Viliam Kidd, art thou Guilty 


of this Piracy and Robbery, whereot thou ſtand- 8 


* 


eſt Indicted, or not Guilty? | 
IWilliam Kidd. Not Guilty. 8 
Cl. of Arr. Culprit, how wilt thou be tried? 
Kidd. By God and my Country. 
Cl. of Arr. God ſend thee a good Deliverance. 


(Aud ſo of the other Nine.) 


Cl. of Arr. William Kidd, hold up thy Hand · 


(which he did.) And ſo the other Nine. 
You ſtand Indicted, by the Name of William 


Kidd, late of London, Mariner, (and ſo of the reſt.) 


The Jurors for our Soveraign Lord the King, 
do upon their Oath preſent that Milliam Kidd, 


late of London, Mariner; Nicholas Churchill, late 


of London, Mariner; James Howe, late of London, 
Mariner; Robert Lamley, late of London, Mariner; 
Miliam Fenkins, late of London, Mariner; Gabriel 
£offe, late of London, Mariner; Hugh Parrot, late 
of London, Mariner; Richard Barlicorn, late of 
London, Mariner; Abel Ouens, late of London, 
Mariner; and Darby Mullins late of London, Mari- 


riner; the 27th Day of November, in the gth Year 
ot the Reign of our Soveraign Lord William the 
Third, by the Grace of God, of England, Sc. 
land, France and Treland, King, Defender of the 
Faith, Cc. by Force and Arms, Cc, upon the 
High Sea, in a certain Place, diſtant about four 
Leagues from Calicut in the Eaſt Indies, and wich- 
in the Juriſdiction of the Admiralty of Eyglaid 
did piratically and feloniouſly fer upon, board. 
break, and enter a certain Ship called, 4 Lori 
Ketch, then being a Ship of certain Perſons (to 
the Jurors aforefaid unknown) and then and there 
piratically and feloniouſly did make an Aſſault 
in, and upon certain Mariners ( whoſe Names 
to the Jurors aforeſaid are unknown ) in the fame 
Ship in the Peace of God, and of our ſaid now 
Soveraign Lord the King, then and there being, 
piratically and feloniouſſy did put the aforeſaic 
Mariners of the ſame Ship, in the Ship aforeſaid 
then being, in corporal Fear of their Lives, then 
and there in the Ship aforeſaid, upon the High 
Sea, in the Place aforeſaid, diſtant about feur 
Leagues from Callicut aforeſaid, in the Eaſt Indies 
aforeſaid, and within the Juriſdiction aforeſaid, 
piratically and feloniouſly did ſteal, take and car- 
ry away the ſame Ship, and the Apparel and 
Tackle of the ſame Ship, of the Value of fire 
Hundred Pounds of lawful Money of England; 
eleven Bales of Cotton, of the Value of ſixty 
Pounds of lawful Money of England; two Hors 
ſes, each of them of the Price of twenty Pounds 
of lawtul Money of England ; and fifty Tudian 
Quilts, of the Value of five Pounds of lawful 
Money of England (the Goods and Chattels of 
certain Perſons to the Jurors aforeſaid unknown) 
then and there upon the High Sea aforeſaid, in 
the aforeſaid Place, diſtant about four Leagues 
from Calicut aforeſaid, in the Eaſt- Indies aforeſaid, 
and within the Juriſdiction aforeſaid, being found 
in the aforeſaid Ship, in the Cuſtody and Poſ- 
ſeſſion of the ſaid Mariners in the ſame Ship, 
from the ſaid Mariners of the ſaid Ship, and from 
their Cuſtody and Poſſeſſion, then and there 
upon the High Sea aforeſaid, in the Place afore- 
ſaid, diſtant about four Leagues from Calicut 
aforeſaid, in the Eaſt-Tudies abreſaid, and with- 
in the Juriſdiction aforeſaid, againſt the Peace 
of our ſaid now Soveraign Lord the King, his 
Crown and Dignity, Cc. | 


How fay't thou, Mill. Kidd, art thou Guilty 
of this Piracy and Robbery whereof thou ſtand- 
eſt indicted, or not Guilty? 

Will. Kidd. Not Guilty. 

Cl. of Arr. Culprit, how wilt thou be try'd ? 
Hill. Kidd. By God and my Country. i 

Cl. of Arr. God ſend thee a good Deliverance, 
(And fo the other Nine.) 


Cl. of Arr. Wil. Kidd, hold up thy Hand 
(which he did.) And fo the other Nine. 


' You ſtand indicted by the Name of Wil. Kidd, 
late of London, Mariner, (And ſo the reſt.) 


“The Jurors for our Soveraign Lord the King, 
do, upon their Oath, preſent, That William 
* Kidd, late of London, Mariner; Nicholas Chur- 
* chill, late of London. Mariner; James Howe, 
* late of London, Mariner; Robert Lamley, * 
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* don, Mariner; William Jenkins, late of Lon- 
%, Mariner; Gabriel Life, late of London, 
« Mariner; Hugh Parrot, late of London, Mari- 
„ ner; Richard Barlicorn, late of Lendon, Mari. 
ner; Mel Owens, late of London, Mariner; and 

& HDaby Muliias, late of London, Mariner; the 
twenty eighth Day of Decem er, in the ninth 
* Year of the Reign of our Soveraign Lord Wit 
jam the Third, by the Grace ot God, of Eng- 
© and, Scotland, France and Jreland, King, De- 
& fender of the Faith, Cc. by Force and Arms, 
Cc. upon the High Sea, in a certain Place, 
*« diftant about four Leagues from Calicut, in the 
Ease Indies, and within the Juriſdiction of the 
« Admiralty of Zug/and, did pirarically and felo- 
© nioutly ſer upon, board, break and enter Aa 
certain Ketch, call'd, A Mooriſh Keich, then 
© being a Ketch of certain Perſons ( to che Ju- 
cc rors aforeſaid unknown) and then and there 
piratically and feloniouſſy did make an Aſſault 
« jn, and upon certain Mariners (whofe Names 
« © the Jurors aforeſaid are unknown) in the 
„ {ame Ship, in the Peace of God, and of our 
&« ſaid now Soveraign Lord the King, then and 
' there being, piratically and feloniouſly did put 
* the aforeſaid Mariners of the ſame Ketch, in 
« the Ketch aforeſaid then being, in corporal 
« Fear of their Lives, then and there 1n the 
« Ketch aforeſaid, upon the High Sea, in the 
« Place aforeſaid, diſtant about four Leagues 
from Calicut aforeſaid, in the Eaſt- Indies afore- 
« (4jd, and within the juriſdiction aforeſaid, pr 
* ratically and felonionſly did ſteal, take and car- 
&« ry away the ſaid Ketch, and the Apparel and 
© "Tackle of the ſame Ketch, of the Value of fif- 
te ty Pounds of lawful Money of England; thirty 
© "Tubs of Sugar-candy, of the Value of fifteen 
« Pounds of lawful Money of Eugland; ſix Bales 
ce of Sugar, of the Value of ſix Pounds of lawful 
« Money of Eugland; and ten Bales of Tobacco, 
© of the Value of ten Pounds of lawful Money 
« of England; the Goods and Chattels of certain 
ce Perſons (to the Jurors aforeſaid unknown) 
cc then and there upon the High Sea aforeſaid, 
cc in the aforeſaid Place, diſtant about four 
© Leagues from Calicut aforeſaid, in the Eaſt- 
* Tadies aforeſaid, and within the juriſdiction a- 
* foreſaid, being found in the aforeſaid Ketch, 
© jn the Cuſtody and Poſſeſſion of the ſaid Ma- 
cc ri ners in the ſame Ketch, from the ſaid Mari- 
« ners of the ſaid Ketch, and from their Cuſto- 
« dy and Poſſeſſion, then and there upon the High 
© Sea aforeſaid, in the Place aforeſaid, diſtant a- 
© bout four Leagues from Calicut aforeſaid, in 
© the Ea Indies aforeſaid, and within the Juri(- 
* diction aforeſaid, againſt the Peace of our ſaid 
* now Soveraign Lord the King, his Crown and 


* Dignity, Oc. 


La) 
* 


How ſay ſt thou, Wil. Kidd, art thou Guilty 
of the Piracy and Robbery whereof thou ſtand- 
eſt ind icted, or not Guilty? 

Mill. Kidd. Not Guilty. 

Cl. of Arr. How wilt thou be try'd ? 

Will. Kidd. By God and my Country. 

Cl. of Arr. God ſend thee a good Deliverance. 
(Aud fo of the other Niue) | 


Cl. of Arr. William Kidd, hold up thy Hand, 
(which he did.) Ard ſo the other Nine.) | 
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You ſtand indifted by the Name of ill Kidd, 


late of London, Mariner, Cc. (Aad fo of the rt ) 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


(c 
ec 


t 
ſbandeſt indieed, or not guilty? 


* The Jurors for our Soveraign Lord the King, 


do, upon their Oath, preſent, that William 


Kidd, late of London, Mariner; Nicho!as Chur- 
chill, late of London, Mariner; James Hue, late 
of London, Mariner; Robert I amley, late of Lon- 
don, Mariner; Miliam Fenulins, late of London, 
Mariner; Gabriel Loffe, late of London, Mariner, 
Hugh Parrot, late of London, Mariner; Richard 
Barlicorn, late of London, Mariner; Abe! Owens, 
late of London, Mariner; and Darby Mullins, 
late of London, Mariner ; the twentieth Day of 
January, in the ninth Year of the Reign of our 
Soveraign Lord, Miliam the Third, by the 
Grace of God, of England, Scotland, France, and 
Leland, King, Defender of the Faith, Cc. by 
Force and Arms, Cc. upon the High Sea, in 
a certain Place, diſtant about twelve Leagues 
from Callicut in the 'Eaft-Tadies, and within the 
Juriſdiction of the Admiralty of England, did 
piratically and feloniouſly ſet upon, board, 
break, and enter a certain Ship, call'd, 4 Portu- 
gueze Ship, then being a Ship of certain Perſons 
(to the Jurors aforeſaid unknown ) and then 
and there piratically and felonioufly did make 
an Aſſault in and upon certain Mariners, Sub- 
jects of the King of Portugal (whoſe Names to 
the Jurors aforeſaid are unknown ) in the ſame 
Ship, 1n the Peace of God, and of our ſaid now 
Soveraign Lord the King, then and there be- 
ing, piratically and feloniouſly did put the 
aforeſaid Mariners of the ſame Ship, in the 
Ship aforeſaid then being, in corporal Fear of 
their Lives, then and there in the Ship afore- 
ſaid, upon the High Sea, in the Place aforeſaid, 
diſtant about twelve Leagues from Callicut a- 
foreſaid, in the Eaſt- Indies aforeſaid, and within 
the Juriſdiction aforeſaid, piratically and felo- 
nioully did ſteal, take, and carry away two 
Cheſts of Opium, of the Value of forty Pounds 
of lawful Money of England ; eighty Bags of 
Rice, of the Value of twelve Pounds of lawful. 
Money of England; one Tun of Bees-wax, of 
the Value of ten Pounds of lawful Money of 
England; thirty Jarrs of Butter, of the Value 
of ten Pounds of lawful Money of England; and 
half a Tun of Ironof the Value of four Pounds 
of lawful Money of Exgland ; the Goods and 


Chattels of certain Perſons (to the Jurors a- 


foreſaid unknown) then and there upon the 
High Sea aforeſaid, in the aforeſaid Place, di- 
ſtant about twelve Leagues from Calicut afore- 
ſaid, in the Eaſt-· Indies aforeſaid, and within the 
Juriſdiction aforeſaid, being found in the a- 
foreſaid Ship, in the Cuſtody and Poſſeſſion of 
the ſaid Mariners in the ſame Ship, from the 
ſaid Mariners of the ſame Ship, and from their 
Cuſtody and Poſſeſſion, then and there upon 
the High Sea aforeſaid, in the Place aforeſaid ; 
diſtant about twelve Leagues from Calicut a- 
foreſaid, in the Eaſt-Trdies aforeſaid, and with- 
in the Juriſdiction aforeſaid, againſt the Peace 
of our ſaid now Soveraign Lord the King, his 
Crown and Dignity, c. 
How fay'ſt thou, William Kidd, art thou guil- 
of the Piracy and Robbery whereof thou 


Wiliam Kidd. Not guilty. 8 
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Cl. of Arr. How wilt thou be tried ? 
William Kidd. By Gop and my Country. 


Cl. of Arr. God fend thee a good Deitverance, 


C and fo of the other Nine.) 


{ Then the Court adj d til To-morrow Mori- 
ing Eight 4. Clock. 5 | 


ä 


— — 


Te further Proceedings againſt William 


Kidd, and the other Nine Priſoners, on 
the four Indichnents, May the Ninth, 
£701, | 


Cl. of Arr. +$S ALL William Kidd, Nicholas Chur- 


chill, James Howe, Robert Lumley, 
William Jenkins, Gabriel Loffe, Hugh Parrot, R. Bar- 
licorn, Abel Owens, and Darby Muliins to the Bar. 
You the Pritoners at the Bar, Hilliam Kidd, &c. 
thoſe Men that you ſhall hear call'd, and perſo- 
nally appear, are to paſs between our Soveraign 
Lord the King and you, upon Trial of your te- 
veral Lives and Deaths; if therefore you, or any 
of you, will challenge them, or any of them, your 
Time is to ſpeak unto them as they come to the 


Book to be ſworn, and before they be ſworn. 


Call William Smith, (who appear'd ; and there being 


no Challenges, the Twelve that were ſworn are as fol- 


lows.) | 
The Jonny. | 

Will. Smith, Peter Gray, 
Benj. Hooper, | Rob. Comfort, 
Jo Hibbert, Tho. Hullis, 
Jo. Pettit, Will. Fd, 
Will. Hatch, | Tho. Stephens, 
Joſ. Chaplain, Jo. Dodſoa. 


Cl. of Arr. Cryer, count theſe, Will. Smith. 
Cryer One, Cc. 
Cl Arr. Benj. Hooper. 
Cryer. Two, Cc. Twelve good Men and true, 
ſtand together and hear your Evidence. 


[Then the uſual Proclamation for Information was 
made, and the Priſoners being bid io hold up their 
Hands, the Clerk of Arraiguments charg'd the 
Fury with them ths, | 9 


Cl. of Air. You of the Jury, look upon the 
© Priſoners, and hearken to their Cauſe. They 
* ſtand indicted by the Names of Wiliam Kidd, 


Kc. (as before in the Iudictment.) Upon this Indi&- 


* ment they have been arraign'd, and therzunto 


* have ſeverally pleaded, Not guilty ; and for 
* their Trial put themſelves on God and their 


Country, which Country you are. Your Charge 


cc 


is to enquire, Whether they be guilty of the 
Piracy and Robbery whereof they ſtand in- 


e dicted, or not guilty, ©c. 


Nich. Churchill. May it pleaſe you, my Lord, I 
came 1n upon his Majeſty's Proclamation, and if 
that do not do, I throw my ſelf upon the Mercy 
of the Honourable Bench. | 

Mr Bar Hatſell. If they will withdraw their 
Plea, and conteſs the Indictment, they may. 

Nich. Churchill and James Hiwe. We refer our 
ſelves to the King's Proclamation. 

Dr Oxenden. But do you confeſs the Matter of 
the Indictment ? You may do that if yoy will, 


and then ycu need not be try d. 
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Abe] Owens, My Lord, I came in upon the 
King's Proclamation, and enter'd my ſelf aboard 
one of the King's Ships. 17” 

Dr Oxendeu. You mult anſwer firſt, and come 
to your Defence after ward. | 

Abel Owens, J hope your Honours will grant it 
me as well as the reſt, I enter'd my ſelf into the 


King's Service. 


Cl. of Arr. Lou of the Jury, look on the Priſo- 
ners, and hearken to their Cauſe. They {tang 


Indicted by the Name of William Kidd, &c. 


Mr]. Turton. You may try all the Indictments 
together, if they are the fame Perſons con- 
cern'd. f 

Cl. of Ar. They are the ſame that are concern'd 
in the tuo firſt Indict ments. 

Mr]. Turton. Then proceed upon theſe two to- 
gether. Ret 

Cl. of Arr. They ſtand a ſecond time indicted 
by the Name of William Kidd, late of London, 
Mariner, (and ſo of the reſt.) Upon theſe two In- 
dictments they have been arraign d, and thereto 
have ſeverally pleaded, Not guilty ; and for their 
Trials have put themſelves on Go p and their 


Country, which Country you are. Your Charge 


is to enquire, Whether they are guilty of the ſaid 
Piracies and Robberies whereof they ſtand in- 
dicted, or not guilty, Cc. 

Mr Knapp. May it pleaſe your Lordſhip, and 
Gentlemen of the Jury, theſe are two ſeveral In- 
dictments againſt Milliam Kidd, &c. and they are 
both for Piracy. One ſets forth, That the Pri- 
ſoners at the Bar, on the Twentieth of September, 


in the Ninth Year of his Majeſty's Reign, fifteen 


Leagues from Carrauar, did piratically invade and 
take a Ship call'd The Mooriſh Ketch, and put the 
Mariners in fear of their Lives. The other In- 
dictment ſets forth, That on the 27th of Novem 
ber, in the Ninth Year of his Majeſty's Reign, 
four Leagues from Callicut, the Priſoners at the 
Bar did ſeize and take another Moriſb Ship, to 
both which Indictments they have pleaded, Not 
guilty. If we prove the Fact, you muſt find them 
guilty. We will call Witnefles. The Witneſſes are 
the ſame. The whole Story you have heard be- 
fore, and we will apply our ſelves now to theſe 
Facts mention'd in theſe two Indictments. 

Mr J. Turton. You muſt open your Matter firſt, 
becauſe there is a new Jury. | 

Mr Knapp. Then, my Lord, and Gentlemen of 
the Jury, this Capt. Kidd went out of England in 
a Ship call'd The Adventure Galley. He firſt went 
to New York, and there he ſet out Articles to pro- 
cure Men, and promis'd them that would come 
in to him a Share in the Adventures they ſhould 
get. From thence he goes to Babs-Key, and lies 
about three Weeks there, watching for the Mocca 
Fleet: He ſent his Boat out three times to {ee in 
what condition the Ships were. He could get no 
Intelligence the two firſt times, but the third 
time he did; they brought him Word, there were 
fourteen or fifteen Ships ready to fail, and that 
their Colours were Exgliſh and Dutch, and Moo. ib. 
He lay in wait for theſe Ships, and watch'd them, 
and when they came down, he fell in with them, 
and fired at them; but he found they were under 
an Exgliſb and Dutch Convoy, and ſo away he went 
and left them. And then he came to cruiſe on 
the Coaſt of Malabar, and there he met with his 
firſt Prize, and that is the Mooriſh Ship mention d 
in the firſt Indictment : They ſeiz'd and took this 


ri 


1701. 
„ Shid. and entered her, and took ſeveral 
Mp — her, and then let the Ship go a- 
way. We will call our Witneſſes as to this Ship 
firſt. Call Robert Bradinham and Joſeph Palmer, 
( who appeared and were ſworn. ) Mr Bradinham, 
what have you to ſay as to this Matter. 
Mr Bar. Hatſell. Tell it from the Beginning; 
from the Time you went out of England, to the 


Time of taking this Ship, becauſe there is a new 


r js q 2 
8 Bradinham. About the Beginning of May 1696, 
we went out of England, and went to New-Tork, 
in the Adventure-Galley, whereof Capt. Kidd was 
Commander. : 

Mr Knapp. Whither did you go ? . 

Bradinham. To New-York : We took a Ship by 
the Way, and carried her to New-Tork, where we 
condemn'd her. : 

Mr Knapp. What Ship was that ? 

Bradiabam. A French Banker. At New-York, 
Capt. Kidd put up his Articles, that if any would 
come aboard his Ship they ſhonld be welcome, 
no Purchaſe no Pay ; mentioning that he had 
the King's Commiſſion. From thence we went 
to St Jauger, then to Maderas, then to Madagaſ- 
car, then to Bonavis, then to Joanna, and then to 
the Red-Sea, and then to Babs- Key : There he 
lay three Weeks looking for the Mocca Fleet. 
Mr Knapp. Where? 

Bradinham. In Babs Key. 

Mr Knapp You ſay he lay there about a 
Fortnight or three Weeks; How did he behave 
himſelf there ? | 

Bradinham. He ſent out his Boat three Times 
and the two firſt Times they could get no Intel» 
ligence. | | | 

Mr]. Turton. Tell whoſe the Mocca Fleet was. 

Bradinham. They belong'd to the Moors; they 
were Merchant-men belonging to the Moors. 

Mr Knapp. What News did they bring the 
third Time? | 

Bradinham. The third Time they brought 
Word that there were fourteen or fifreen Ships in 
the Harbour ready to fail. | 

Dr Newton. What did he ſay then? 

Bradinham. That he would take as many of 
them as he could, and did not doubt but to make 
a Voyage out of them. | 

Mr J. Turton. What Account did the two firſt 
Boats bring ? 

Bradinham. No Account at all, my Lord. 

Mr J. Turton. What Notice did they bring 
the third Time? 

Bradinham. They brought Word, that there 
were about fourteen or fifteen Ships in the Har- 
bour ready to fail. | | 

Mr J. Turton. Which Time was it that they 
brought that Word? 

Bradinham. The third Time. 'Then the Fleet 
came down, and Capt. Kidd followed them. 


Mr Knapp. Were there any on Shore to watch 


this Fleet ? | 

Bradinham. There were ſome ſent to the high 
Land of the Ifland, to ſee if the Fleet came; and 
when they ſaw it, they were to give a Sign with 
a Half-pike and Flag, and then the Boat was to 


fetch them off. At laſt the Fleet came down, and 


Capt. Kidd went among them, and fired at them; 

but finding they were under a Convoy, and too 

ſtrong for him, he was forced to leave them. 
Mr Knapp. Whither did you go then? 


»* 
_—E 


for Murder and Piracy, 319 


Bradinham. From thence we went to Carraway 
and by the Way we met with a Mooriſh Ship of 
wo _ _ was Commander, ? 

r Knapp. My Lord, that is the Ship tha 
are indicted for. Where was it — —— 
with that Ship? | 

Bradinham. About fifty Leagues from Car- 
rawar. | ; 
3 Knapp. Pray what did they do with that 
Ship? | 

Bradinham. We took t. Parker's Shi 
took him aboard, and 8 I. ” 7 — 
guiſter: And he took out ſome of the Men, and 
bound their Hands behind them, and order d 
them to be drub'd with a naked Cutlaſs. And 
he took out of her ſome Pepper, and Coffee, and 
Arabian Gold, and wearing Apparel, and ſeveral 
other Things. | 

Mr Knapp. What did he do with theſe Men. 
after he had plundered the Ship. r 

Bradinham. He let the Shi and k 
ker and the Portugueze — 1 e 

Dr Newton. How many Men we 
board the Ship ? E 2 * 

Bradinham. About thirty. 
= Oxenden, What Countryman was this Par- 
Bradinham. He was an Engliſhman. | 

Dr Oxenden. How do you know that > 

Bradinham. He told me ſo. 

Mr Knapp. What Ship was it? 

Bradinham. A Mooriſh Ship. 

Mr Knapp. What Time was this done? 

Bradinham In September, 1697. 

Mr Knapp. What did he do with the two Me 
he took out of this Ship? | 

Bradinham. He kept them aboard his Veſſel. 

: Mir Knapp. What Ship was Captain Kidd in 
then: 

Bradinham. He was in the Adventtme-Galley. 

Mr Knapp. Tell us whether any other of theſe 
Priſoners at the Bar were in that Ship when this 
was done? 8 

Bradinham. Every one of them. 

Cl. of Arr. Was Capt. Kidd himſelf there? 

Bradinham. Yes. | 

Cl. of Arr. Was Nicholas Charchill there? 

Bradinham. Yes. 

Cl. of Arr. Was James Howe there ? 

Bradinham. Yes. 

Cl. of Arr. Was Robert Lamley there? 

Bradinham. Les. 

Cl. of Arr. Was William Jenkins there? 

Bradinham. Yes. | 

Cl. of Arr. Was Gabriel Loffe there? 

Bradinham. Yes. 

Cl. of Arr. Was Hugh Parrot there ? 

Bradinham. Yes. 

Cl. of Arr. Was Richard Barlicorn there ? 

Bradinham. Les. 

Cl. of Arr. Was Abel Owens there? 

Bradinham. Yes. 

Cl. of Arr. Was Darby Mullins there? 

Bradinham. Yes. 

Cl. of Arr. You ſay you are ſure they were all 
there ? 

Bradinham. Yes, I am ſure they were. 

Mr J. Turton. What Goods did they take ou 
of that Ship ? 

Bradinham. Several Bales of Pepper, ſeveral 


Balesof Coffee, and ſome un, which is 17 84 


Mr Soll. Gen. What did they do with it? 

Bradinham. Capt. Kidd made uſe of the Myrrh 
to make Pitch of. | | 

Mr Sol! Gen. What was the Value of the 
M, rrh ? 

Bradinbam. About fifteen Pounds. 

Mr Sol. Gen. Where did they go after the ta- 


king of this Ship? 


Bradinham To Carrawar. 
Mr Soll. Gen. What did they do there ? 


Bradinham. There the Captain wooded and 


watered his Ship. 
Dr Oxenden. What is Carraway ? Tell the Court. 
Bradinham. There is an Engliſh Factory. They 
ſent ſome Men aboard, and demanded this Parker, 
and the Portugueze ; and the Captain denied 
them, and kept them in the Hold, and would 
not let them know he had them on board. 


Dr Oxenden. Had they any notice of Parker's 


being on board Capt. Kidd's Ship. 

Bradinham. I ſuppoſe they had Information 
from Bombay by the Mariners that went away ; 
for Capt. Parker's Veſſel belonged to that Place. 

Mr Soll. Gen. How far is that Carrawar from 
Bumbay ? 

Bradinham. About 40 Leagues. 

Mr Soll. Gen. Where did you go after that? 

Bradiaham. They cruiſed on that Coaſt, aud 
they went to one of the Malabar Iſlands. ' 

Mr Soll. Gen. What was done there? 


Bradinham. We wooded and watered our Ship. 


Mr Soll. Gen. Did they take any Ships there? 
Bradinham. Capt. Kidd went aſhore there, and 
burnt ſome Houſes, and plundered ſeveral Boats. 
Mr Soll Gen. Was there any Ship taken there? 

Bradinham. Les. 

Mr Soll Gen. What Ship? 

Bradinham. Some time in November, about the 
T7th of November, they took 4 Mooriſh Ship, 
Skipper Mitchel was the Commander. 

Mr B. Hatſell. You need go no further now. 

Mr Knapp. We will call the other Evidence, 
if you pleaſe, Mr Sollicitor. 

Mr Soll. Gen. We will give our Evidence upon 
both Indictments together. | 

Mr Knapp. They ſtand charged with taking 
another Ship. You have heard how tar we have 
carry'd it: Now they went and took another 
Ship about the 17th of November. 


Bradinbam. They took a Mooriſh Ship four 


Leagues from Callicut. 
Mr J. Turton. Now go on. | 
Bradinham. Capt. Kidd took this Mooriſh Ship 


on the Coaſt of Malabar, Skipper Mitchel was the 


Commander; ſhe was a Mooriſh Ship. He took 
out of her two Horſes, ſome Bales of Cotton, 
ſome Quilts. 
Mr B. Hatſell. What Country-man was this 
Skipper Mitchel? 
Bradiaham. A Dutchman. 
Nx B. Hatſell. What Ship was it? 
Bradinham. A Mooriſh Ship, ſhe belong'd to 
Suratt. | 
Mr Soll. Gen. What Burthen was ſhe ? 
Bradinham About 150 Tun. | 
Mr Soll. Gen. What was found in her? 
Bradinham. 'I'wo Horſes, about eleven or twelve 
Bales of Cotton. | 
Mr J. Turton. Was this on the Coaſt of Calli- 
cut? 
HBradinham. It was on the Coaſt of Malabar. 
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Mr Knapp. How far from Malabar > 

Bradiuham. Seven or eight Leagues. 

Mr Soll. Gen. What did they do after th 
With the Ship, and Goods, and People? = 

Bradinham. The People they ſer aſhore, and 
kept the Ship, and carry'd her to Madagaſcar 

Mr Soll. Gen. What was the Value or the 
Horſes taken out of her? | 

Bradicham. The Horſes were worth about 4ol 

Mr Soll. Gen. What the Cotton? 

Bradinham. About an hundred Pounds. 

Mr B. Hatſell. How do you know this Skipper 
Mitchel was a Dutehman? 

Bradinhum. He told me ſo, he came afterwards 
aboard Capt. Kidd, and took Arms under him. 

Mr Soll. Gen. Were all theſe Perſons aboard 
this Ship when ſhe was taken ? 

Bradinham. Yes, my Lord. | 

Mr B. Hatſell. You ſay this Ship was about 
150 Tun; What might ſhe be worth? 

Fradinham. About 5001. 

Mr B. Hazell. Jo whom did ſhe belong? 

Bradinham. To the Mors. 

Mr B. Hatſell What Moors ? 

Bradinham The Moors that belong'd to Satt, 
as I was inform'd by the Aors. 

| Mr Soll. Gen. What did he do with the Ship 
afterwards. 

Bradinham She was carried to Madagaſcar. 

Mr Soll. Gen. What did they do with the Ship? 

Bradinham. They ſunk her. 

: Mr Sl. Gen. Do you know why they ſunk 
or ? | | 

Bradinham. She was ſunk voluntarily. 

Kidd. This Man contradicts himſelf in an 
hundred places. | 

Bradinham. The Ship was ſunk purpoſely. 

Dr Newton. What was done when you came 
to Madagaſcar ? | | 

Bradinham. When we came to Madagaſcar, there 
came off a Canoo with white Men aboard that 
belong'd to the Moco Frigate Some of theſe Men 
belong'd formerly to Capt. Kidd. She was ſup- 
pos'd to be a Pirate Ship. | | 

Mr Soll. Gen. What was the reaſon of (linking 
that Ship ? | : 

Bradinham. They ſunk her in the Harbour, 
that ſhe might be convenient for Veſſels to Ca- 
reen by. Some Men came off in this Canoo, 
and they told him, they heard he was come to 
take them, and hang them, He ſaid it was no 
ſuch Thing. | | 

Dr Newton. Who was the Captain of the ico 
Frigate ? T . 

Bradinham. Capt. Culliford, 

Dr Newton. Was he a Pirate ? 
 Bradinham. Yes, he was reputed ſo. 

Mr Soll. Gen. Well, go on. 3 

Biadinbam. Capr. Kidd ſwore he would be true 
to them, and that he would do them no harm. 

Mr Soll Gen. Did you hear all this? | 

Bradinham. Yes, he ſwore to be true to them. 

Mr Knapp. Was there any thing ſaid about 
Capt. Kidd's taking her. | 

Bradinham. Nothing, | 

Dr Neuron. What paſſed afterwards between 
Capt. Kidd and Culliford ? 5 

Bradinham. They were very freindly together, 
and they made Preſents to one another. 

Dr Newton. What Preſents were there made. 
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giradinham. Culliford gave to Capt. Kidd ſome 


pieces of China Silk, and Kidd bid Culliford take 


a hing he had. : | 
"I 907 Gen. Did Capt. Kidd give Culliford a- 
Guns? „ 
3 He ſupply'd him with two Guns. 
Dr Newton. Was there any Diviſion of Goods 


or Money ? 


Bradinham. After we came to Madagaſcar, Capt. 


Kidd ordered the Goods to be hoiſted out, and 
ſhared, and Capt. Kidd had forty Shares for 


himſelt. 
MI oll. Gen. What became of the Goods of 


thoſe Ships? 
Bradinham. They were ſold. 


Mr S. Gen. What was done with the Pro- 


duct of the Goods? : 

Bradinham. Capt. Kidd kept it, and when 
there was ſomething worth ſharing, he ſhared it, 
and he had forty Shares for himſelf, 

Cl. of Arr. Had N. Churchill any Share? 

Bradinham. He had a whole Share. 

Cl. of Arr. Had James Howe any Share? 

Bradinham. He had a whole Share. 

Cl of Arr. Had *. Lamley any Share. 

Fradinham. He had half a Share. 

Cl. of Arr. Had. W. Jenkins any Share? 
Bradinham. He had half a Share. 
Jenkins. How can you atteſt theſe wicked Lies? 

I had nothing. | 
Mr B. Hatſell Who ſhared it? 

Bradinbam. The Captain. 

Kidd, He tells a thouſand Lies. 

Cl. of Arr. Look on Hugh Parrot, had he any 
Share? | | 

Bradinham. No, half a Share of Money, and a 
whole Share of Goods. | 

Cl. of Arr. Had R. Harlicorn any Share? 

Hradinham. He had half a Share. 

Cl. of Arr. Had Abel Owens any Share ? 

Bradinham. He had a whole Share. 

CI. of Arr. Had Darby Mullins any Share? 

Bradinham. He had half a Share. : 

Mr Soll. Gen. Now if any of you will ask him 
any Queſtions you mays | 
Kidd. Mr Bradinham, Pray what Share had you? 


Hradi nham. It my Lord ask me, Iwill anſwer him. 


Kidd. Had you any Share ? 

Bradiunham. Yes. ” 

Kidd. Did not you come aboard my Ship, and 
rob the Surgeon's Cheſt ? 

Bradinham. No, I did not. 
Kidd. Did not I come to you, when you went 
away, and met you on the Deck, and ſaid, why 
do you take the Cheſt away ? 

Bradiaham, No, I did not do it. 

Kidd. You are a Rogue. | 

Mr J. Turton. It were the ſame thing for him 
to conteſs it, as to deny it, if he had done it. 
Kidd. He did certainly do it. : 

Mr B. Hatſell. But he ſays he did not. 

Mr J. Turton. Would any of you ask him any 

ueſtions? | | 

Cl. of Arr. Nich. Churchill, Will you ask him a- 
ny Queſtions? 

Churchill. T came in on the King's Proclamati- 
on, and depend wholly on it. 

Kidd. Were there not any French Paſſes aboard 
that Ship. | : 

Fradinham, I heard ſay there were, I did ne- 
rer ſee them. 
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Kidd. J did not divide the Things, but the 
Men did what they pleaſed, and you took your 
Share, and ſaw the French Paſles. | 

Mr B. Haſel. What Skip is that you mean, 
that taken in September, or that in November? 

Bradinham. The Mooriſh Ship, that Parker was 
Commander of. 

Mr B. Hatſell. There were two mentioned. 

Kidd. Juſt now he told you of two in November; 
now he ſays one in November, another in September. 

Mr B. Hatſell. He ſays that in Seprember, that 
Parker was Commander of. 

Kidd. There was no ſuch Thing in November; 
he knows no more of theſe Things than you 
do. This Fellow uſed to ſleep 5 or 6 Months 
= TE in the Hold. | 

Mr J. Turton. I aflure you he gives a ve 
Account of the Matter. F K * 1 
Mr B. Hatſell Why did you give him a Share 

en? | | | 
Kidd. Becauſe he was Surgeon. As for the 
Goods they took it amongſt them, and did what 
they pleaſed, I was never near them. They laid 
wait for me to kill me. They took away what 
they pleaſed, and went to the Iſland; and I, with 
about 40 Men, was left in the Ship, and we 
m_ go whither we pleaſed. 

r Soll. Gen. Mr Kidd, Will you ask him any 
Queſtions. 

Kidd. No, no, ſo long as he ſwears it, ou 
Words or Oaths cannot 4 taken. Saks 
C.. of Arr. Will you ask him any more Que- 
ſtions ? 

Kidd. No, no, it ſignifies nothing, | 

Cl. of Arr. N. Churchill, Will you ask him any 
Queſtions ? 3 5 

Churchill. T came in on his Majeſty's Procla- 
mation, and rely upon that. | 

Cl. of Arr. J. Howe, Will you ask him any 
Queſtions ? | . 


Houe. I ſurrendered my ſelf upon the Kings | 


Proclamation, and plead guilty. 

Cl. of Arr. R. Lamley, Will you ask this Wits 
neſs any Queſtions ? 
Lamley. Do you ſay I had half a Share of 
Money ? 

Bradinham. Yes. 

Lamley. No, I had none. | | 

Cl. of Arr. It was your Share, and you muſt 
make it appear if you accounted for it to your 
Maiter. 

Lamley. If your Lordſhip pleaſe, I was an Ap- 
prentice. 

Mr B. Hatſell. To whom was you a Servant? 

Lamley. TI was an Apprentice to A. Owens. 

Mr J. Turton. Was Lamley an Apprentice to 
Owens ? | 85 | 

Bradinham. My Lord, he was a Servant to 
Owens, who was aboard then. | 

Mr }. Turton. He had half a Share, but per- 
Ro might account for it to his Maſter after- 
wards. . | 

Cl. of Arr. VV. Jenkins, Will you ask the Wit- 
neſs any Queſtions ? 

Jenkins. My Lord, I beg he may ſpeak the 
Truth, whether I was a Servant. | 

Bradinham, My Lord, he was a Servant to 
George Bullen. 

Mr J. Turton. Was this Bnllen aboard then? 

Bradinham. Les. 

Mr J. Turton, When both Ships were taken? 
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Bradinham. Yes. | 

Cl. of Arr. Will you ask the Witneſs any Que- 
ſtions, E. Loffe ? 

Lofe. My Lord, when I came aboard, the Cap- 
tain opend his Commiſſion there : Did I ever 
diſobey his Commands ? | 

Bradinham. Not that I know of. | 

Loff. Did you ſee me receive any Share? 

Bradinham. Yes, half a Saare of Money, and a 
Whole Share of Goods. 

Lofje. Where? 

Bradinham. In the great Cabin. 

Cl. of Arr. What Queſtions will you ask him, 
Hugh Parrot? | | 

Parrot, May it pleaſe your Lordſhip, I will 
give you an exact Account from the Time of my 
going out of England, in the Month of Octler, 
1695. 

Cl. of Arr. You may make your Defence after- 
wards ; in the mean time will you ask him any 
Queſt ions now ? 

Parrot. J appeal to him, whether he ever ſaw 
me do any ſuch Cruelty as he mentions. 

Mr J. Turton. You hear what he ſays, anſwer 
him. | | 

Pradinham. I cannot ſay you were the very 
Man that did it, but thoſe Men were uſed ſo; 
they were hoiſted up, and drubb'd with a naked 
Cutlace. ; 

Parrot. And then I ask him, whether I ever 
went any further thanmy Commander order'd me, 
or againſt the King's Commiſſion, as I thought. 

Bradinham. I cannot ſay you did any thing 
contrary to your Commander's Orders. 

Parrot. IT ask him, whether, when I might have 
went aboard this Pirate, I did not ſtick cloſe to 
my Captain, and come home with him; and, whe- 
ther I had any Inclination to leave him. 

Mr J. Turton. He knows not your Inclination. 
Where did you leave Capt. Kidd ? Will you ask 
him that ? | 

Parrot. I came home to Boſton with Capt. Kidd. 
Doctor, did I go away with them that left Capt. 


Kidd 


Bradinham. You went with Capt. Kidd to Ma- 


dagaſcar. | 
Parrot. I came home with Capt. Kidd, and ſur- 


render d my ſelf to my Lord Bellamont. 


Cl. of Arr. Abel Owens, will you ask the Wit- 


neſs any Queſtions ? | 
Owens. I ask the Witneſs, whether I did not 


ſurrender my ſelf. 

Bradinham. I cannot ſay any thing to that. 

Cl. of Arr. Will you ask him any more Que- 
ſtions? 

Owens. No, I ſtand to his Majeſty's Proclama- 


tion, and the Mercy of the Honourable Bench. 


Cl. of Arr. Darby Mullins, will you ask the 
of May, he went from Plymouth to New-Turk ; and 


King's Witneſs any Queſtions ? = 
Mullins. No: May it pleaſe you, my Lord, I 

came in upon the King's gracious Proclamation, 

as the King's Evidence knows. Do you not 


know I came aſhore with you about the 28th of 


May? | | | 
Bradinham. I know he went aſhore. | 
Mullins. 1 went aſhore. I came home upon the 

King's Proclamation. We went aſhore at Cape 

May. I was very ſick of the Bloody-Flux, and 


not able to travel, and was like to die every Day. 


Bradinham. My Lord, I know this Man was 
very ſick in the Paſſage. 
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Mublins, I was a Paſſenger aboard Capt. Stet 
lys Ship. e 

Mr J. Turton. How came he to come aboard 
Capt. Shely Where did he [cave Capt. K 2, 

Bradiaham. He left Capt. Kidd at Madagaſcar 
and took his Paſlage with Capt. Hey afterwarge. 
after theſe Ships were taken. be 

Mr Hl. Gen. How came he to leave Cas 
Kidd at Madagaſcar ? ba 

Bradinham. He went abord Capt. Culliſor doo 
Ship. There was about 60 or 70 Men wen: 5 
board C1lifcrd. 

Mr Knapp. Call Zoſeph Palmer. 

Dr Oxenden. He ſays, he came in upon the 
King's Proclamation, to Cape May; Do you know 
any thing of that? 

Bradinham. Yes. 

Dr Oxenden. Where is that Cape A7ay ? 

Bradinham. Off of Marpland, where Capt Sei- 
Is Ship was at Anchor; and Capt. Craven hr: 
came on board Capt. eis Ship, and ſaid, The 
heard his Majeſty's Proclamation was out to 18 
ceive Pirates that would come in; and the Mag 
re joyc d that there was ſuch a Thing, ard the 
went aſhore, and ſurrender'd themſelves. , 

Dr Oxenden. Where? 

Bradinham. At Cape May. 

Dr Oxenden. Did he go to the Governor? 

Bradinham. I did not fee him go aſhore. 

Cl. of Arr. D. Mullias, will you ask him any 
more Queſtions ? | 

Mullins. You was aboard when I went aſhore. 

Bradiaham. I did not fee you go aſhore. 

Mr Soll. Gen. Was he ſick when he went a- 
ſhore ? | 

Bradinham. He was ſick, 

Mullins. J was lick, and expected to die erery 


Moment. 


Cl. of Arr. All was done before that Time. 

Mr Sol. Gen. Did he rejoyce when he heard 
the King's Proclamation was out? | 

Bradinbam. J heard him ſay, the King's Procla- 
mation was out, and he rejoyc'd with others. 

Mr Sl. Gen. Did he ſurrender himſelf to the 
Governor ? | 

Bradinham. I cannot ſay that; he went aſhore. 

Mr Bar. Hatſell. Now ſet up Zoſeph Palmer. 

Mr]. Turton. Gentlemen, I would not have 
you under any Miſtake ; that ſurrendering him- 
ſelf comes not under your Conſideration, it was 
after all the Facts were done that the Priſoner is 
charg d with. ; 

Mr Kuapp. Mr Palmer, give my Lord and the 
Jury an Account of what you know concerning 
Capt. Kidd's Voyage from England in The Adveir 
ture Galley, when he went out of England, and his 
Proceedings afterwards. 

Palmer. About the laſt of April, or beginning 


in the Way took a French Banker, and carried her 
to New-Tork, and condemn'd her there. And at 
New-York he ſet up Articles, to invite Men to com? 
aboard his Ship; That if any would come aboarc, 
they ſhould have a Share of ſuch Treaſure as he 
ſhould take: He was to have forty Shares him/e!', 
and every Man a half or whole Share. And avout 
the Firſt of September following, he went iro 


New-York to Maderas, from thence to Bona, 


from thence to St. Jauger, then to Madagaſca', 
then to Malabar, then to Joanna, then to Mahala, 


then to Joanna again, then to the Red-Sea. | 


1701. 


Mr Knapp. Pray give an Account of what was 


done there. 
Palmer. There he water ' d, and took Guinea Corn 


to Victual his Ship; and then to Babs-Key, near 


the Red-Sea. 
Mr Knapp. 


there. | ; : 
Palmer. He ſent out his Boat three times, to 


diſcover the Fleet, and likewiſe ſome Spies on 
the high Land, to look out on both ſides, to ſee 
that the Ships did not paſs by. 

Mr Soll. Gen What Ships? 


Palmer. Mooriſh Ships from Mocca. | 
Mr Soll. Gen. - hoſe Ships were thoſe Mooriſh 


Ships ? 


Palmer. They were Turks and Moors together. 


Mr Knapp. What did he do then? 
pPaliner. He call'd the Men by Lot to look out, 
and he ſent his Boat out twice, and they return d 
without bringing any Tidings. And he ſent the 
Boat the third time, with Orders to take a Pri- 
ſoner, or to ſee what Ships lay there. And the 
third time Word was brought, that there were 
about 14 or 15 Ships lay in the Road ready to 
fail, with Dutch, Engliſh, and Mooriſh Colours: 
And when this News came, Capt. Kidd order'd 
the Men to go on the other ſide, upon the high 
Lands, to ſee that the Ships did not paſs by in 
the Night; and in 4 or 5 Days the Ships came 
down, about the 14th of Auguſt. The Fleet came 
down in the Evening, and Capt. Kidd went after 
them: And ſome of the Men ſaid, We will go 
among them To- night: No, ſays Capt- Kidd, we 
will go in the Morning, and then we will take 
our Choice. 

Kidd. Did you hear me fay ſo? 

Palmer. I heard you ſay ſo. 

Kidd. I am ſurę you never heard me ſay ſuch 
a Word to ſuch a Loggerhead as you, 

Palmer. Theſe are the Words I heard him fay. 
And the next Morning he fell in with this Fleet, 
and went thro*'them ; and there was a Dutch and 
Engliſh Convoy; and they fired at one another. 

Kidd. Hear me : 

Mr Knapp. You ſhall ask him what Queſtions 
you will preſently. | 

Mr J. Turton. Who fired firſt ? 

Palmer. The Dutch and Engliſh fired firſt. When 
we lay between the Engliſh and Dutch, a Mooriſh 
Ship came by, and he fired ſeveral Shot after her. 
And the Engliſh Ship flung a Shot almoſt home, 
and then he made fail, and went out of the Fleet. 
And from thence he went to Carrawar, and in the 
Way met with a Ship, whereof Parker was Com- 
mander, and there was one Antonio, a Portugueſe. 
Mr Soll. Gen. Where was this done? 

Palmer. About fifty Leagues from Carrauar. 

Mr SY. Gen. What time of the Year was it? 

Palmer. It was about September. 

Mr Bar. Hatſell. The Witneſs is now come to 
ſpeak to the Ship for which the Priſoners are 
indicted. 

Mr Soll. Gen. Go on; What did they do with 
that Ship ? 

Palmer. He fought the Ship, and took her, and 
took out of her ſeveral Bales of Coffee, and he re- 
tain'd only one Bale, and ſent the reſt back again. 
And he took a Bale of Pepper, and ſome Myrrh 
to uſe inſtead of Pitch. 


Mr Soll. Gen. What Quantity of Pepper was 
wards, and had got a Boat for that Purpoſe, but 


there? 
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Palmer. About 60 pound weight, 

Mr Soll. Gen. What Myrrh ? 

Palmer. About 3o pound weight. 

Mr Soll. Gen. What Value was it of? 

Palmer. I cannot tell that. 

Mr Soll. Gen. What Arabiau Gold? | 

Palmer. I did not ſee it; I did not ſee any 
taken out then, but a pretty while afterwards, 
when Capt. Kidd came to Carrawar, he gave every 
Meſs two pieces of Arabian Gold. 

Mr Knapp. How long was this after the Ship 
was taken ? : 

Palmer. Ten or twelve Days. 

Nr Soll. Gen. How was the Pepper diſpos'd of ? 
Palmer. It was divided among the Meſſes. 
Mr Soll. Gen. Had theſe Priſoners their Part? 
Palmer. Yes. 0 

4 Mr Knapp. How did they uſe the Men of this 
ip? 

Palmer. There were ſeveral hoiſted up, and 
drubb'd with a naked Cutlace. 

Kidd. Where was this done? 

Palmer. In your Ship. 

Kidd. What Ship ? 

Palmer. The Adventure Galley. - 

Kidd. Did not a parcel of Rogues go aboard 
their Ship, and do it? 

Mr Knapp. For what purpoſe was this done ? 

Palmer. Becauſe they thought they had more 
Money in the Ship, . ; 

Knapp. What Country-man was Parker? 

Palmer. An Engliſh-man, born in the North of 
England. He ſaid fo. | 

Mr J. Turton. Who elſe was detain'd beſides 
Parker? | 

Palmer. One Antonio, a Portugueſe. Parker was 
detain'd for a Pilot ; the other, for a Linguiſter. 

Mr J. Turton. What do you mean by a Lin- 

uiſter? 

Palmer. To ſpeak Mooriſh and Portugueſe. 

Mr Soll. Gen. Where did they go then? 
Palmer. From thence we went to Carraway, 
and Water'd and Wooded the Ship; and a great 
many of his Men left him there. And when he 
ſaw his Men leave him, he went to Sea, he would 
not truſt any more to go aſhore. And the next 
Evening he met a Portugueſe Man of War, and 

fought her, but did not take her. 

Mr J. Turton. Did you know any that left 
him ? 

Palmer. Peter Lehair, and Churchill, and others; 
they went to the Engliſb Factory, to know whe- 
ther they would entertain them, or no. 

Mr J. Turton. Who went? NO 

Palmer. Mr Lehair, Nicholas Churchill, and ano- 
ther; they went to know whether they ſhould 
be entertain'd, and they told them, 'They were 
loth to entertain them, for fear Capt. Kidd ſhould 
know of it, and do them an Injury. 3 

Kidd. My Lord, a parcel of theſe Men went 
aſhore to run away with this Ship. 

Mr J. Turton. Were there any more of theſe 
Priſoners at the Bar, that would have gone off, 
beſides Churchill ? 

Palmer. No, but he would have gone off, 

Mr J. Turton. How do you know that? 

Palmer. He told me ſo. 

Mr Bar. Gould. Had they an Opportunity to 
go off? | 

Palmer. Some more were taken going after- 


Te 2 they 
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they were taken, and Capt. Kidd order d them to 
be brought aboard and whipp'd at the Gun. 

Kidd. Certainly you have not the Impudence 
to ſay that. 

Palmer. I ſay, you order d them to be whipp'd 
for attempting to go aſhore. | 
| Mr Soll. Gen. Whither did you go then? 

Palmer. That Evening we went and met with 
a Portugueſe Man of War. 

Mr Soll. Gen. You may go on from that. Whi- 
ther did you go then ? 

Palmer, To the Malabar Iſlands. 

Mr Soll. Gen. What to do? 

Palmer. To take in Water. His Cooper went 
aſhore, and the Natives cut his Throat: And 
Capt. Kidd ſent his Men aſhore, and order d them 
to divide themſelves into Squadrons, and to burn 
all the Houſes they came near, except the Houſes 
that had white Flags upon them. 

Mr SZ Gen. Why not them? 

Palmer. Becauſe they help'd us to water the 
Ship. 

Mr Knapp. And were there any Houſes burnt ? 
Palmer. Yes, a great many. 

Mr Knapp. What did he do more? 

Palmer. I heard what he did, I did not ſee it. 


Mr Bar. Hatſell. What do you know of any 


other Ship ? | 

Palmer. About the 27th of November he took 
the Ship Maiden, near Callicut. We 1py'd a Ship 
in the Night, and chaced her all Night, and the 
next Morning he took her. 

Mr J. Turton. What Ship was that? 

Palmer. Skipper Mitche! was Commander ; it 
was a Mooriſh Ship, ſhe belong'd ro Suratt; ſhe 
was taken in November, and after that ſhe was 
call'd The November, | 

Mr Soll. Gen. How was ſhe taken? 

Palmer. Capt. Kidd chaced her under French 
Colours, and this Ship had French Colours, and 
when he haled her, it was in French, and this 
Skipper Mitchel anſwer d in French. | 


Mr Soll. Gen. Had the Mooriſh Ship French Co- 


lours before Capt. Kidd put up French Colours, 
or after ? 

Palmer. After. | 

Mr Soll. Gen. What Colours had ſhe when ſhe 
was chaced at firſt ? | | 

Palmer. It was in the Night; in the Morning 
Capt. Kidd hoiited up French Colours, and then 
the Mooriſh Ship likewiſe hoiſted up French Colours. 

Mr Soll. Gen. What follow'd ? | 

Kidd. Speak true. 

Palmer. I will. He fired three or four Shot 
at the Ship, and commanded them aboard ; and 
Mitchel did ſo, and ſome of his Men with him; 
and he order d Monſieur Leroy to be as Captain; 
and he came from below Deck, and receiv'd him 
as Captain. | 

Kidd. Did you ſee that? 

Palmer. I did not ſee that, but I know he was 
order'd to do fo, and he receiv'd him as Captain; 
I was not in the Cabin at that time. Monſieur 
Leroy receiv'd him as Captain, and carried him 
aft. They haled this Ship in Hench, and bid him 
come aboard in French, and this Frenchman recei- 
ved him as Captain; and I heard him ſay, That 


he brought a French Paſs along with him. 


Mr Soll. Gen. Who did you hear ſay fo ? 
Palmer, T heard People on board ſay ſo. 
Kidd. Falmer, did you ſee that Paſs ? 


Palmer. Indeed, Captain, I did not. 
Mr Soll. Gen. What did you do with the Ship? 


Palmer. There were two Horſes on board, and 


ten or twelve Bales of Cotton, and ſome Ou: 
and Capt. Kidd ſold them at Malabar. i 


Mr Soll. Gen. What Goods were there? 
Palmer. TWo Horſes. 
— ae What beſides ? 
almer. Ten or twelve Bales of Cott 
ſome 8 a 6nd 
Mr J. Turton. What Country- man was Sk; 
ated a Captain ? F Skipper 

Palmer. A Dutch man. 

Mr Soll. Gen. What was the Ship worth? 

Palmer. I cannot tell the Value of her. 

Mr Soll. Gen. What Burden was ſhe ? 

| Palmer About 150 Tun. Pe 

Mr Soll. Gen. What did they do with thoſe 
Horſes, and the Cotron ? . | 

Palmer. They ſold them to the Banians. 

Mr Soll. Gen. What did they do with the Pro- 
duce of thoſe Goods? 

Palmer. Capt. Kidd kept it till they had a pret- 
9 of Money together, and then they ſha- 
red it. 

Mr Soll. Gen. Had the Priſoners at the Bar any 
Shares of it ? | : 

Palmer. Yes. L 

Cl. of Arr. Had Capt. Kidd himſelf any Share? 

Palmer. Yes. "= | | 

Cl. of Art. Had Nicholas Churchill any Share? 

Palmer. Yes, he had a whole Share 

Cl. of Arr. Had James Howe any Share? 

Palmer. Yes, a whole Share. 

Nr J. Turton. Where did they ſhare it? 

Palmer. On the Coaſt of Malabar. 

Cl. of Arr. Had Robert Lamley any? 

Palmer. Yes, half a Share. | 

Cl. of Arr. Had William Jenkins any Share? 
Palmer. He had half a Share. 

Cl. of Arr. Had Gabriel Loffe any? 

Palmer. He had a half Share. 

Cl. of Arr. Had Hugh Parrot any? 

Palmer. He had a whole Share. 

H. Parrot. Did you ſee me have any Share:? 
Can you ſpeak that ro my Face now ? Did you 
ſce any of us have any ? ; 

Palmer. When Capt. Kidd ſhared this Money 
I did not actually ſee him pay their Shares, but he 
call'd every Man by the Liſt, and they came with 


their Hats in their Hands, and he gave them their 


Money, and they ſwept it up, and went away. 


Mr Sol. Gen. Were theſe Men call'd by theLiſt? 


Palmer, Yes. | | 

Mr Soll. Gen. And did they miſs none? 
Palmer. Not that I know of. 

Cl. of Arr. What ſay you to Richard Barlicrn* 


Had he any ? | 
Falmer. He had half a Share; whether his 


| Maſter had it or no afterwards, I know not. 


Cl. of Arr. Had Abel Owens any Share? 

Palmer. He had a whole Share. 

Cl. of Arr. What had Darby Mullins? 

Palmer. He had a half Share. 8 

Mr Knapp. I think you were ſpeaking of 4« 
lian Gold, that they had it in Meſles ; Had thele 
Priſoners their Share of that? F 

Palmer. Yes, there was no difference, they ha 
all their Shares. 3 8 

Mr Knapp. Now, if you will ask this Witne 


any Queſtion, you may, Kill. 


3 
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Kidd. What ſignifies it to ask him any Queſti- 


ons? We have no Witneſſes, and what we ſay 


i fies nothing. . ; 
ng of 2 N Churchill, Will you ask him any 


ions? 
— No, I have acknowledged all theſe 
Crimes, and ſurrender'd my ſelf, and rely on 
the King's Mercy. : 
Cl. of Arr. J. Howe, Will you ask him any 
Thing? | 
Howe. No. . 
Cl of Arr. R. Lamley, Will you ask him any 


Thing? | 
1 Mr Palmer, How can you tell I had a 


If Share? : 
— There was a half Share directed for 


ou. | 
: Lamley. I had not a Farthing, 

Mr J. Turton. Was he an Apprentice? 

Palmer. Ves, he was Servant to Mr Owens. 

Jenkins. Can you ſay I had any Share? 

Palmer. I know there was a half Share appoint- 
ed for you, I know not whether your Maſter 
had it. | 

Mr J. Turton. Was his Maſter aboard then? 

Palm.er. Yes, his Maſter was aboard chen. 

Cl. of Arr. Gabriel Loffe, have you any Que- 
tions to ask him ? | 

Loffe. Had I any Share? 

Palmer. You had a half Share, I did not ſee you 
take it, but you were in the Liſt. 
Cl. of Arr. H Parrot, Have you any Queſtions 
to ask him ? 

Fury-man. Did you ſee them come out with 
the Money in their Hats? | 

Palmer. Yes | 

Mr Sol. Gen. Did Gabriel Lojje come out as 


contented as the reſt ? | | 
Palmer. No, becauſe he had but half a Share. 


Loffe. Did you ſee me come out with my Mo- 


ney ? | - 

Palmer, I ſaw you come out with Money 
in your Hat, and I heard you ſay you had half 
a Share. | 

Loffe. AST live I had no Hat then. 

Cl. of Arr. Have you any Queſtions to ask 
him, H. Parrot? 

Parrot. Did you ſee me have any Share? 

Palmer. I did not ſee you receive any Share, 
but you was called among the reſt. 

Mr J. Turton. He ſays they were all called 
Man by Man to take their Snares. 

Cl. of Arr. R Barlicorn, Have you any Thing 
to ask him? 5 

Barlicorn I deſire of him, Whether he ſaw me 
have any Goods, or take any Share? 

Palmer. My Lord, when the Goods were ſha- 
red at Madagaſcar, I was at Bonavis; I was not 
_ preſent, but J heard of it afterwards. | 
1 I hope the Jury will take notice of 
this. 

Mr B. Hatſell. Mr Bradinham, Did any of 


theſe Men complain that they had not their 


Share? 
Bradinham. No, no, I heard nothing of that. 
Mr J. Turton. Were theſe Shares ſuch as were 
agreed on in the Articles at New Dre? 
Palmer. Yes, Capt. Kidd ordered the Goods 
to be hoiſted out? | 
A Did I order the Goods to be hoiſted 
ou | | | 
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Palmer. Yes, you did. : 
Kidd. It was the Mutinous Men that did 
It. 
Parrot. How do you know that I had any 
Share ? you did not ſee me in a Year after. 
Palmer. I do not ſay I ſaw it given you. 


Kidd. My Lord, there were 95 Men that de- 


ſerted my Ship, and took away what they plea- 
ſed, we could not ſtand in Defence of any 
Th ing | 

Barlicorn. Was not I an Apprentice to Capr. 


Kidd, and waited on him continually in the 


Ship ? | 

Palmer. Yes, you were. | 

Mr Soll. Gen. Had he a Share allotted him? 

Palmer, Yes, but I am apt to think his Maſter 
had it. 

Mr J. Turton. Who was his Maſter ? 

Palmer. Capt. Kidd. : 

Cl. of Arr. 4. Owens, Have you any Thing to 
ſay for your ſelf ? 

Owens. I refer my ſelf to the King's Procla- 
mation. 

Cl. of Air. Darby Mullins, Have you any 
Thing toſay for your ſelf ? 

Mullins. I came to Cape May, where I heard 
of the King's Proclamation. Did not you and I 
come aſhore together ? 

Palmer. Yes, we did, the ſame Day. 

Mullins. Did not we come aſhore on the King's 
Proclamation. | 

Palmer. We did hear of it. 

Mullins. Did not you hear that all the Men 


were glad at the News, when they heard of the 


Proclamation ? 

Dr Oxenden. What did theſe Men ſay then? 
1 8 They all rejoiced to hear of ſuch a 

ing. 

22 From the Time I came from Mada- 
gaſcar I was ſick of the Bloody Flux, I could 
not walk a Mile in a Day. 

Palmer. I know you was ſick. | 

Mullins I have no more to fay: I ſtand to 
your Lordſhip's Mercy, and the King's gracious 
Proclamation. 

Mr J. Turton. If you have any Witneſſes to 
cal! for your ſelves, you may call them. Capt. 
Kidd, what have you to ſay for your ſelf? 
You may make your Defence firſt for that 


Ship taken in September, then for that in Nem- 


ber. 
Kidd. What is it the near for me to ſpeak ? 
I have no Witneſſes for theſe Things. 


Mr B. Hatſell. Yeſterday you produced your 


Commiſſions ; if you will, they may be read 
now. 

Kidd. It availed nothing then. Here is all 
theſe Men ſaw the French taſs. | 

Palmer. Indeed, Captain, I never faw it. 

Kidd. You left my Ship, with 95 Men more; 
and you went a roguing afterwards. 

Mr Soll. Gen. Why did you go aboard that 
Pirate. 

Kidd. My Lord, I had a Deſign to take that 
Frigate, and then I deſigned to come for Eng- 
land. I would not go with ſuch a Roguiſh 
Crew as you were. Was not I threatened to be 
ſhot in the Cabbin by ſuch Villans as you, if I 


would not go along with you? This was the Rea- 


ſon I could not come home. Did nor you, with 
others, ſet tire to the Boat, to deſtroy my Ship? 


Palmer. 
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Palmer. I know nothing of that; but I am 
fure I ſaved your Lite on the Malabar Iſland, 
when you burnt the Boar. | 
Kidd. My Lord, they took what they pleaſed 
out of this Ship, and I was forced to ſtay by my 


ſelf, and pick up here a Man, and there a Man, 


to carry her home. 
Cl. of Arr. Nicholas Churchill, What have you 


to ſay for your ſelf? 


Churchill. My Lord, I plead Guilty, and rely 


on the King s Proclamation, 

Cl. of Arr. James Howe, have you any; Thing 
to ſay tor your ſelf ? 

Howe. I plead Guilty, my Lord. 

Kidd. Here are ſome Gentlemen here, I de- 
fire they may be heard as to my Reputation. 
Here is Col. Hewſon. 

Mr J. Turton. What do you ask Col. Hewſon ? 

Kidd. I ask him what he knows as to my Repu- 
tation in the Meſt- Indies? 

Col. Hewſon. My Lord, he was a mighty Man 
there. He ſerved under my Command. He was 
ſent to me by the Order of Col. Codringten. 

Mr Sol. Gen, How long was this ago ? 

Col. Hewſon. About nine Years ago. He was 
with me in two Engagements againſt the French, 
and fought as well as any Man I ever ſaw, ac- 
cording to the Proportion of his Men. We had 
fix Frenchmen to deal with, and we had only mine 
and his Ship. | 

Kidd. Do you think I was a Pirate ? 

Col. Hewſon. I know his Men would have gone 
a Pirateering, and he refuſed it, and his Men 
ſeized upon his Ship. And when he went this 
Voyage, he conſulted me, and told me they had 
engaged him in ſuch an Expedition; and I told 
him S had enough already, and might be con- 
tented with what he had: And he ſaid it was 
his own Inclination ; but my Lord Bellamont told 
him, if he did not go the Voyage, that there 
were Great Men, and they would ſtop his. Bri- 
gantine in the River, if he did not go. | 

Mr J. Turton. Who told you fo ? Did he? 

Col. Hewſon. Yes, my Lord. ae 

Mr J. Tur:on. If he had kept to the honeſt De- 
ſign of that Expedition, he had done very well. 
Did you apprehend that his Intention in that 
Undertaking was to be a Pirate ? 

Col. Hewſon. No my Lord. He told me his 
Buſineſs was to go a Cruiſing, and ſurprize Pi- 


rates. 
Mr Soll. Gen. Did he tell you he had no ſuch 


- Deſign. 


Col. Hewſon. Yes, he ſaid he would be ſhot 
to Death before he would do any ſuch Thing. 
I know he was very ſerviceable in the Weſt- 


Indies. 
Cl. of Arr. Robert Lamley, Have you any Thing 


more to ſay? 


Lamley. I can ſay nothing, for I have none of 


Kidd. Call Thomas Cooper, (who appeared.) 


Mr J. Turton. What Queſtions do you ask 


him ? 
Kidd. Sir, pray tell my Lord what you knew 
of me in the Indies. 


Thomas Cooper. I was aboard the Lyon, and this 
Capt. Kidd brought his Ship from a Place that 
. belonged to the Dutch, and brought her into the 


King's Service at the 84 5 of the War, 


Ind he tgok Service 


under the Colonel; and we fought | 
Du Caſs a whole Day, and I hank . 
got the better of it; and Capt. Kidd beha I 7 
himſelf very well in the Face of his Enemies * 
Fury-man. How many Years ago was this > 
- * Cooper. About Ten Years ago. 
Cl. of Arr. Robert Lamley, Have Thins - 
more to ſay ? 1 33 
Lamley. 1 have no Friends here, Iam a Pren- 
tice, my Lord. | | 
Cl. of Arr. William Jenkins, Have you any more 
to ſay? | 
Jenkins. I was an Apprentice my Lord. 
Cl. of Arr. Gabriel Loffe, Have you any Thin 
to ſay for your ſelf ? * 
Loffe. My Lord, I was a Servant under Capt. 


Kidd, and always obeyed his Commands, and 


had no Share. I came home with Capt. Kidd, 
to Boſton, and went to my Lord Bellamont, and 
the Men came and told us he had diſcharged us 
and I went about my Buſineſs. And fome 


Days after, we were committed to Priſon, and 


I was fick, and my Lord let me be in the Kee- 
per's Houſe, and I was truſted by him four or 
five Months with the Keys to look after the Pri- 
ſoners. Mr Davis can teſtify this. If J had had 
a Mind to have done any ill Thing, I might have 
done it then. (Then Mr Davis appeared) Pray, Mt 
Davis, declare what you know of me when I 
came to Boſton, and how the Keeper intruſteg 
me with the Priſoners. 

| Mr Davis. I remember when we came there 
to the Road-Mand, Capt. Kidd ſent him home, 
And when he came to Boſton, he was truſted 
with the Keys, and had liberty to go where he 
pleaſed not out of the Yard. 

Mr J. Turton. Was this after he was a Priſo- 
ner ? | | | 
Mr Davis. Yes, my Lord. 

Gabriel Loffe. J hope the Jury will take notice 
of this, | > 

Kidd. Mr Davis, did you not hear of any 


French Paſles that I had ? 


Mr Davis. I heard of them, and I faw them. 
Mr Sol. Gen. How do you know they were 
French Paſles ? 
Mr Davis. He told me they were French 
Paſſes; I did not know it, I could not read 


them. | 
Mr J. Turton. They ſhewed you the Papers; 


did you know what Ship they belonged 


to? 
Mr Davis. No, my Lord, not I. 

Kidd. I deſire Capt. Hunt may be called, tg 
know what my Lord Bellamont ſaid of me. 
Mr B. Hatſell. That will ſignify nothing. 

Cl. of Arr. Hugh Parrot, Have you any Thing 
ſay for your ſelf ? | 
Parrot. My Lord, I had no Share of the 


Goods. | 
Kidd. My Lord, I deſire this Commiſſion 


may be read. 


B. Hatſell. It is under the Broad-Seal ? 
Mr Crawley. It is a Letter of Mart and Re- 


priſals, my Lord. 


(Then the Commiſſion was read, dated the 11th of 
December, 1695. 


Miliam 


1701 
Iiliam Kidd. Now, my Lord, in purſuance of 
this Commiſſion, I went and took theſe Ships, 
which had French Paſſes on board, and my Lord 
Bellamont took them by force from me. 

Mr J. Turton. You took one French Ship, and 
acted in a regular manner to condemn her; but, 
Did you do ſo with the reſt? 

Kidd. 1 could not carry theſe Ships home, by 
reaſon my Men had left me. i 

Mr] Turton. Mr Bradinham, with what num- 
ber of Men did you go out of England *. 

Bradinham. With about ſeventy Men. . 

Mr J. Turton. What number had you when 

ou went from New-Tork 2 
Hradinham. About 155. 
Mr J. Turton. So that your Number was en- 


creas'd. : 
Brarinham. Yes, my Lord. 


Mr I. Turton. Was there any other Ship con- ; 


Jomn'd, belides the French Banker? 

Bradiuham. No, my Lord 

Kind Theſe Men were ſome of them that 
leſt me, and took the Goods; what was left I 
carried with me. | 

Cl. of Arr. Hugh Parrot, have you any more to 
ſay ? 
" Pak The Evidence cannot prove that I had 
any Share: I came with my Commander from 
Madagaſcar, and he paid me an hundred Pieces 
of Eight, and my Lord Bellamont ſeiz d all: And 
I had Opportunity enough to have gone a pira- 
teering with Capt. Culliſord, but I told them I 
would not: And I came to my Lord Bellamont, 
and ſurrender d my ſelf. | : 
Cl. of Arr. Robert Barlicorn, have you any thing 
to ſay in your own Defence ? | 

Barlicorn. J defire Witneſs may be call d, to 
know whether I was not a Servant aboard. 

Mr J. Turton. The King's Evidence ſay you 
were. 
Cl. of Arr. Abel Owens, what have you to ſay ? 

Owens. I own my ſelf Guilty; I came in upon 
the King's Proclamation. | 

Cl. of Arr. Darby Mullins, what have you to fay ? 

Mullins. T did what I did under the King's 
Commiſſion; I obey'd my Captain, and came 
home with him; I durſt not for my Life do other- 
wiſe. Examine the Witneſſes, and they will not 
ſay otherwiſe. Mr Bradinham, did I do any 
Thing againſt the Captain's Command? 

Bradinham. I cannot ſay but he did always 
obey the Captains Commands. 

Mr Soll. Gen. Did he not go aboard Capt. Cul- 
liford afterwards ? FRE, 
| Bradinham. Yes, my Lord. 

Mullins. I went for Want. Wh 

Cl. of Arr. Have any of you any more to ſay ? 

Parrot. My Lord, I did not go out of England 
with Capt. Kidd, but I ſhipp'd my ſelf on board 
a Merchant-man bound for Newfound-land, and I 
was taken by a French Privateer ; and afterwards 
coming to Madagaſcar, Capt. Kidd was there, and 
he took a Piſtol to ſhoot me, but I avoided it: 
But hearing afrerwards that Capt. Kidd had the 
King's Commiſſion, I went aboard him. 

Mr ]. Turton. Had he any Commiſſion to take 
any Goods from the King's Subjects? | 

Mr Bar. Hatſell. Capt. Kidd ſays, the Seamen 
forced him from the Ship, and you ſhared the 
Goods your ſelves. 


Parrot. He does not ſay ſo of us, My Lord, 
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with Submiſſion, be pleas'd to ask my Comman- 
der, whether ] ever diſobey'd his Commands 
or was forward to attempt any ill Thing, or 
did any Thing of that which is alledg'd againſt 
me. 

Kidd. Mr Bradiuham, are not you promis'd 
your Life, to take away mine ? 

Mr J. Turton. He is not bound to anſwer that 

ueſtion : He is very fit to be made an Evi- 
dence for the King; perhaps there can be no 
other in this Caſe, than ſuch who are in his 
Circumſtances. 

Parrot, With Submiſſion, I ask the Evidence, 


Whether I ever diſobey'd the Captain's Orders. 


Mr J. Turton. The Captain's Orders will ex- 
cuſe you in honeſt Things, but not in unlawful 
Actions. > | 

Parrot. As for the Ships that were taken, I kad 
no Hand in it. 

Mr Knapp. But you receiv'd your Share, and 
knew of the robbing of the Ships. | 


Mr J. Turton. Gentlemen of the Jury, here is 


William Kidd, Nicholas Churchill, Fames Howe, Ro- 
bert Lamley, William Jenkins, Gabriel Loffe, Hugh 
Parrit, Richard Barlicora, Abel Owens, and Darby 
Mullias, the Priſcners at the Bar, who are all in- 
dicted for Piracy, or piratical and felonious ta- 
king a Mooriſh Ship, on the High Seas, about fif- 
ty Leagues from Carrawar in the Eaſt- Indies, and 
ſeizing the Goods that were in that Ship, to a 


conſiderable Value. And they are alſo indicted 


for the piratical and felonious taking another 
Ship, which was likewiſe a Mooriſh Ship, with the 


Tackle and Apparel thereof, to the Value of an 


Hundred and Five Pounds, four Leagues from 
Callicut in the Eaſt Indies. Now to theſe Ind ict- 
ments they have pleaded, Not guilty : And whe- 
ther they are guilty or no, you are to determine, 
on the Evidence you have heard. 


I need not tell you the Heinouſneſs of this 


Offence wherewith they are charg'd, and of 


what ill Conſequence it is to all Trading Na- 


tions. Pirates are call'd Hoſtes humani generis, the 
Enemies to all Mankind; but they are eſpecial- 
ly ſo to thoſe that depend upon Trade: And 
theſe Things that they ſtand charg'd with, are 
the moſt miſchievous and prejudicial to Trade 
that can happen : Bur as it is not my Buſineſs 
to aggravate the Offence, ſo it is yours to con- 
ſider whether they, or any of them, are guilty 
or not. 

Two Witneſſes have been produced for the 


King, and both of them were concern'd in all 


the Tranſactions relating to the Priſoners ; and 
by their Evidence it appears, That in the Year 
1696, about the beginning of May, Capt. Kidd, 
who was Captain of The Adventure Galley, was 
fitted out on a very good Deſign ; for he was to 
take Pirates, and to ſeize the Ships and Effects of 
the King's Enemies : 'That was the End of this 
Expedition. He went out from Plymouth with 
about Seventy Men from Ezgland ; they ſail'd to 
New-York, and in their Paſſage they ſeiz'd a French 
Veſlel, and that Veſſel was condemn'd in a due 
manner, and that was purſuant to their Com- 
miſſion. 

When they came to New-York, there were 
other Things in Contemplation ; then he made 
a Proclamation, to give Notice, that if any 
would come aboard him, he propos'd 'Terms for 


their Encouragement, That they ſhould be Sha- 
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ters in all they could acquire; he himſelf would 


have Forty Shares, becauſe the Ship, Arms, Am- 
munition, and Proviſions were his, and the reſt 
ſhould be divided proportionably to thoſe thar 
ſhould be aboard him. And whereas they went 
out with ſeventy Men, there their Number was 
encreas'd to 155, for with that Number he {ail'd 


from Neu- Jork. 
Gentlemen, the Witneſſes tell you whither 


they went afterwards; I will not mention all the 


particular Places, but only ſuch where any Thing 
remarkable was done. They ſay, they came to 
a Place calld Babs-Key; and there, it ſeems, 
they had an Intention to obſerve a Fleet call'd 
The Mecca Fleet: There they ſtay d about Three 
Weeks, and in that Time Capt. Kidd ſent his 
Boat three times to Mocca, where this Fleet was: 
The two firſt times they brought no certain Ac- 
count; but the laſt Boat that was fent brought 


Intelligence, that there were fourteen or fifteen 


Ships lay in the River or Harbour there, and 
were ready to fail; and, that they had Dutch 


Colours, Engliſo Colours, and Mocriſh Colours. 


And Capt. Kidd ſaid then, He expected to make 
a conſiderable Advantage of them. And after 
this Advertiſement, he ſent ſome Men to the 
high Lands, to obſerve the Motion of this Fl. et, 
who, after ſome Time, gave Notice that the 
Fleet was coming, and then he went out with 
his Veſſel; and, as they tell you, he went into 
this Fleet, and diſcharg'd ſome Guns at them; 
bur, they having a Convoy, he found he was not 
a Match for them, and that it would be in vain 
to attempt any thing further on ſo great a Diſ- 
advantage; and ſo that Deſign was fruſtrated. 
Bur it muſt be obſerv'd, that theſe Ships were all 
Engliſb, Dutch, and Mooriſh, and none of them 
French; which ſhews Cap. Kidd's Inclination to 
take ſuch Ships, for which he had no Authority 
by any Commiſſion. | 

Bur they tell you, after this, when he had met 
with this Diſappointment, then he ſail'd to- 
wards the Coaſt of Carrawar, and there they mer 
with the firſt Mooriſh Ship, that he is now charg'd 
with; and this Ship they ſeiz'd, and took one 


Parker, who was the Captain: They ſeiz'd him, 


and alſo a Portugueſe, whom they made uſe of as 
an Interpreter; and ſome of the Men, whom 
they treated in a barbarous manner. 'They tell 
you, that there happening to be an Engliſh 
Factory near that Place, they of that Factory 
underſtanding that this Parker and the Portugueſe 
were on board the Ship, they ſent to demand 


them, and Capt. Kidd deny'd them, and ſaid, 


There were no ſuch Men on board, and yer 
he had hid them under the Deck. You are alſo 


told by the Witneiles what they found and ſeiz'd 
on board this Ship, viz. Pepper, Coffee, Myrrh, 
and ſome Gold. They have told you, the 


Gold was ſhar'd amongſt them, and in Specie, 


as I remember; every Meſs had two Pieces, 


and the reſt of the Goods were divided amongſt 
them in proportion, according to their Origi- 
nal Agreement, or they had their Shares of the 
Money for which they were fold. This was 
the firſt Ship that he ſtands charg'd with the 
piratical taking of ; and this Ship was a Mooriſh 
Ship, and did belong to the Natives of that 
Place. To 

And then it appears they went to the Coaſt 
of Malabar, and there they took the other Ship 


that he is charg'd with by the other Indi&menr 
the firſt was taken in September, and this in N. 
vember. There was on board that Ship two 
Horſes, and ſeveral Bales of Cotton, and ſome 
other Goods; and this alſo belong'd to the A7 ;; 
and one Skipper Mitchell, a Dutchman, was Cap- 
tain of her. When they had taken this Ship 
they went to Madagaſcar, and there, it is told 
you, they ſunk this Veſſel: And they har ing 
ſeveral other Goods that they had taken out = 
another Veſſel, the Goods were ſold, and divided 
between the Captain and the reſt of the Men 
according to their ſeveral Proportions. Ang it 
is prov'd to you, that every one of theſe Priſo- 
ners had ſome Share of the Product of thoſe 
Goods. And now, to ſhew what Captain KT 4 
was, and that he was a Favourer of thoſe he 
ought to have oppos'd, there was another Pirate 
there, one Capt. Culliford, who had a Veſſel that 
he us'd to the ſame Purpoſe, call'd The Great Ma 
homet ; and he having heard of Xida's Commi(- 


ſion, had a Jealouſie that Capt. Kidd tad a De- 


ſign to take him and his Company; but he told 
them, he had no ſuch Deſign; he was ſo far from 
that, t hat he aſſur'd them, nay, ſwore he would 
be true to them: And there were great Apren- 
rances of Friendſhip between Capt. Kidd and 
Capt. Culliford; they made mutual Viſits to each 
other: And Capt. Kidd did accommodate Culli- 
ford with ſome Guns, and gave him libzrty to 
take any Thing he had ; and Capt. Culliford like- 
wiſe preſented him with China Silks. Now this 
alſo is given in Evidence, to ſhew that Capt. Aid 
had a Piratical Deſign in all this, and that he 
did aſſiſt thoſe that were engag'd in the like 
Deſign with him, inſtead of endeavouring to ſup- 
preſs them. | 

Now, Gentlemen, the firſt Witneſs, Relent 
Bradinham, has declard all this to you; and lie. 
wiſe 7oſeph Palmer has ſpoken to the ſame Pur- 
poſe, tho' ſomething more than the other; ard 
he tells you how they went aſhore on one of the 
Malabar Iſlands, and how they burnt ſome Houſes, 
and did other very barbarous Things; bur that 
concerns not this Matter for which they are now 
indicted. He tells you alſo, That when they took 
one of theſe Ships, whereof Capt. Parker was Com- 
mander, they took two of the Men on board that 
Ship, and hoiſted them up, and us'd them ſevere- 
ly, which they did to cauſe them to diſcover 
what Things of Value they had on board ; but 
it ſeems they had nothing of any conſiderable 
Worth on board : However, this ſhews rhat 
Capt. Kidd had a Deſign to act Piratically. The 
Witneſs gives you an Account of all the Tranſ— 
actions in taking the two Ships, and diſpoſing of 
the Goods, and dividing of the Money : Indeed 
he ſays, when the Diſtribution was made, ht 
was not in the Cabin, but tells you, he heard the 
Liſt call'd over, and all the other Priſoners ſeve- 
rally went in, and brought out their Shares in 
their Hats, or otherwiſe, and did not hear any 
one complain that he had not his Share. 

Gentlemen, there are three Perſons that were 
Servants, that is, Robert Lamley, he was Ser- 
vant to Owens the Cook; Milliam Jenbius, he 
was Servant to the Mate; and Richard Barlicorn, 
who was Servant to Captain Kidd : Now, tho 
theſe might have their Shares deliver d them, yet 
it is to be preſum'd that they were to be ac- 


countable to their Maſters: And they being 
| Servants, 
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Servants, I ſuppoſe you will think fit to diſtinguiſh 


them from the reſt, : ; 
Gentlemen, this is the Sum of the Evidence 


given for the King; and, indeed, this ſeems to 
be as firong an Evidence againſt the Priſoners 
at the Bar as can be: They did endeavour to take 
the Micca Fleet, but they were too ſtrong for 
them. And they could have no Suſpicion that 
they were French, for they had Engliſh, Dutch, 
and Mooriſh Colours; ſo that Capt. Kidd could 
have no Pretence from his Commiſſion to look 
after theſe Ships: There were no French among 
them, and yet there he lay three Weeks waiting 
for them ; but they did actually take theſe two 
Ships mention'd in the Indictments, and diſpos'd 
of the Goods, and ſhared the Product among 
themſelves. Her. is all the Evidence that can 
be given of Piracy. | 
Now Capt Kidd, when he comes to make his 
Defence, tells you, He had a Commiſſion, and it 
was produced ( and that 1s no more than what 
is common in Time of War) whereby he is au- 
thoriz'd to take the Ships and Goods of any of 
the Subjects of the French King, but it is penn'd 
with great Caution; he is to take none but the 
Goods and Ships of the French King, or his Sub- 
jects; and he is to keep an exact Account of all 
that he cakes, and to procure them to be condem- 
ned in the Admiralty. Now, if he had purſued 
this Commiſſion, and gone no further, it had 
been well, he had done juſtly, and anſwer'd the 
End on which he was ſent out. And it does ap- 
pear, that the firſt Veſſel that he took in his Paſ- 
ſage to New-Tork was not thus condemn'd : But 
afrerwards I do noc find that he had any Regard 
to Bis Commiſſion, but waited for that great 
Mecca Fleet a conſiderable time, I think about 
three Weeks ; and being diſappointed there, he 
afterwards did take theſe two Ships mention'd 
in the Indictment ; and it does not appear that 
they were French Ships, neither were there any 
French Paſſes on board. One of the Witneſſes 
indeed ſays, He heard of French Paſſes; but nei- 
ther he, or any other Perſon that has been pro- 
duced, has ſeen one of them. Now I do not 
obſerve that his Commiſſion does any manner of 
way tend to excuſe the Captain in taking both, 
or either of theſe Ships. One of them was un- 
der an Engliſh Commander, which was Parker, 


the other under a Dutch-man; there were no 


French-men aboard, only Leroy, who was made a 
kind of a mock- Captain by Kidd, to ſerve a pre- 
ſent Turn. But what Capt. Kidd has ſaid from 
his Commiſſion, is ſo far from juſtifying him, that 
it ſeems rather an Aggravation of his Crime: 
For he that will go out with the King's Com- 
miſſion on a juſt and laudable Deſign to take the 
Ships and Effects of the French King in War, 
and alſo to deſtroy Pirates (which were the prin- 
cipal Ends of his being fitted out to Sea) and in- 
ſtead thereof will turn Pirate himſelf, make uſe 
cf the Force, with which he was entruſted, for the 
promoting his Piratical Purpoſes, and for the 
felonious taking the Ships and Goods of thoſe 
that were in Amity with the King of England, 
appears to be guilty of a manifeſt Breach and 
Violation of his Truſt, attended with very ag- 
gravating Circumſtances. 

Now, for thoſe Three that were Servants, I 
mult leave it to you, whether they did act other- 
wite than they might do. A Servant is to obey 

Ver. V. | 


of the Facts they ſtand charg'd with, or no. 
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his Maſter, but ic muſt be in Things lawful and 
honeſt ; if they did any Thing elſe, you who 
have heard the Evidence will conſider of their 
Guilt, and whether their Caſes differ from the 
reſt: But there is ſome probability that their 
Shares might be accounted for to their reſpective 
Maſters. | 
Now, as to the reſt, there are ſome of them 
that do pretend they did ſurrender themſelves ; 
one of them, to Mr Riches, a Tuſtice of Peace in 
Surrey ; others, to Colonel Baſs, that was a Com- 
mander in Eaft-Jerſey; and it does appear that 
they did ſurrender themſelves accordingly. Bur 
that does not come under your Conſideration ; 
ou are to conſider only whether they are Guilty 
As 
to what Effect their ſurrendring themſelves may 
have with his Majeſty, mult be left to the King's 
Royal Pleaſure, but we are to conſider the Evi- 
dence. Now they generally ſay, They did obey 
the Captain, and, that they underſtood he had 
the King's Commiſſion. Truly, ſo far as he 
purſued the King's Commiſſion, they were to 
obey him; but when he acts contrary to the 
King's Commiſſion, in Acts of Piracy upon the 
Ships, Goods, and Effects of the King's Friends, 
and thoſe in Amity with the Crown of England, 
they ſhould have been ſo far from obeying and 
aſſiſting him, that they ſhould have obſtructed 
him, and ſeiz'd him, that he might have been 
brought to Juſtice, and that would have been a 
greater Vindication of their Innocencies. But, 
as the Matter now appears, I do not ſee that 
any thing they have ſaid tends to their Defence, 
and therefore I mult leave it to your Conſidera- 
tien. | 
Indeed, there are ſome Witneſſes appear for 
Capt. Kidd. Colonel Hewſon gives you this Ac- 
count of Capt. Kidd, That he was under his 
Command in the beginning of the War, and, 
that he fought, and behav'd himſelf very well, 


and was ſerviceable in the eſt- Indies; and he | 


ſays, he diſcours'd him about his going out on 
the Expedition he was ſent ; and, that Kidd ſaid 
he had no Inclination to go. And Mr Cowpey 
likewiſe tells you, That about Ten or Twelve 
Years ago he knew him, and, that he fought 
the French, and behav'd himſelf very well at 
that Time; and, that ſeveral of his Men 
ran away with his Ship when he was at Au- 
tegoa. | 
Then there is Gabriel Loffe, he has produced a 
Witneſs for himſelf, one Davis; and Davis tells 
you, He was a Priſoner in New-York, by. Order 
from my Lord Bellamont; and at firſt they were 
ſome Days there before they were taken into 
Cuſtody ; and there was ſo little Apprehenſion 
of his being a dangerous Man, that he had 
ſome Favour allow'd him, and had a great deal 
of Liberty. This is that he ſays. I find not 
that any of the reſt have produced any Evi- 
dence, only they ſay they were under the Com- 
mander, and were to obſerve him; but if that 
would excuſe them, then all Pirates would be 
excus'd. Now, as to Capt. Kidd, it ſeems he 
has wofully tranſgreſs'd the Buſineſs of his Com- 
miſſion, and acted contrary to the End and De- 
ſign of his being ſent our, in the piratical ta- 
king the Ships and Goods mention'd in the In- 
dictments, in which the other Priſoners at the 


Bar have joyn'd with him ; and they were ſo far 
WU from 
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from being the Ship and Goods of the French 
King, or his Subjects, or Pirates, that they were 
the Ships and Goods of Perſons of other Na- 
tions in Amity with the King of England. Now 
if you believe theſe Witneſſes, that Capt. Kidd 


has taken theſe Ships in a piratical manner, and, | 


that the other Perſons aſſiſted him in it, and 
had their Shares of the Money and Goods, which 
is an Evidence of their conſenting to, and ſpon- 
taneous acting, I believe you will think fit to 
find them Guilty ; but I leave it to you. And 
as to theſe three Perſons that were Servants, I 
muſt leave their Caſe to your Conſideration, 
whether you will think fit to diſtinguiſh them 


from the reſt, or not. 


Then an Officer was ſworn to keep the Jury. 


And after about half an Hour the Jury return d, 


and brought in their Verdict. 


| Cl. of Arr. Gentlemen, anſwer to your Names: 

William Smith, | 

Wiliam Smith. Here, Cc. 

Cl. of Arr. Gentlemen, are you all agreed of 
your Verdict? | | 

Omnes. Yes. 

Cl. of Arr. Who ſhall ſay for you? 

Omnes. Foreman. | 

Cl. of Arr. Wiliam Kidd, hold up thy Hand: 
(which he did) Look upon the Priſoner : How ſay 


you? Is he Guilty of the Piracy and Robbery 


whereof he ſtands indicted by the firſt Indictment, 


or not Guilty ? | 
Foreman. Guilty. 


Cl. of Arr. Is Nicholas Churchill Guilty, or not 


Guilty? 


Foreman. Guilty. l 
Cl. of Arr. Is James Howe Guilty, or not 


Guilty ? 

Foreman. Guilty, | - 
Cl. of Arr. Is Robert Lamley Guilty, or not 
Guilty ? | | 

Fireman. Not Guilty. 

Cl. of Arr. Is William Jenkins Guilty, or not 


Guilty ? 


Foreman. Not Guilty. 

Cl of Arr. Is Gabriel Loe Guilty, or not 
Guilty ? 

Foreman. Guilty. | 1 

Cl. of Arr. Is Hugh Parrot: Guilty, or not 
Guilty ? 

Foreman. Guilty. | | 

Cl. of Arr. Is Richard Barlicorn Guilty, or not 
Guilty? . | 

Foreman. Not Guilty. 

Cl. of Arr. Is Abel Owens Guilty, or not 
Guilty ? f 

Foreman. Guilty. | : 

Cl. of Arr. Is Darby Mullins Guilty, or not 


N Guilty > 


Foreman. Guilty. 


In like manner Kidd, aud Six more, weve 
found Guilty on the other Indiftment, and 
the Three Servants Acquitted. 


The Trial of William Kidd, and the 
other Nine Perſons, upon Tuo 
more Indictments of Piracy: 


One committed on a 17557 Ship, four 
Leagues from Callicut; the other, on ; 
Portugueſe Ship, twelve Leagues from 
Callicut. 


H E Priſoners being call'd to the Bar, and 
the Jury call'd, and Capt. Kidd challengin 

thoſe that had Try d him for the Murther fs 

Twelve that were ſworn are as followeth, 118. | 


| 1. 
of. Watſon, Tho. Plaiſted, 
of. Villers, | Sam. Rown, 
Geo. Aſhby, Marm. Bludder, 
Ed. Fenwick, Jo. Scot, 
Gilbert Eaſt, | Fe. Reynolds, 
Tho. Humfrevil, Rich. Drew. 


Cl. of Arr. Cryer, count theſe : Jo. Jutſu, 

Cryer. One, &c. Twelve Good Men and True, 
ſand rogether and hear your Evidence. 

Mr J. Turton. With what will you pre ceed on 


now? 
Cl. of Arr. With the two other Ships. 


Then the uſual Proclamaiioa for Juſor mation 
was made, and the Priſoners being lid t 
hold up their Hands, the Cl. of Arr, chargd 
the Jury with them thus. | 


Cl. of Arr. You of the Jury, look upon the 
Priſoners, and hearken to their Cauſe. They 
ſtand indicted by the Names of William Kidd, 
late of London, Mariner, @c. (as before iu the 
Indictment.) Upon this Indictment they have 
been arraign'd, and thereunto have ſcverally 
pleaded Not Guilty, and for their Trial havs 
put themſelves on Go» and their Country, 
which Country you are. Your Charge is, to 
enquire whether they be Guilty of the Piracy 


and Robbery whereof they ſtand indicted, or not 


Guilty, ET. | 

Churchill. I plead Guilty, my Lord, J ſubmit 
my ſelf to the King's Proclamation. 
- A L of Arr. James Howe, do you ſtand to yous 
Plea ? 

Howe. Guilty, my Lord, I ſubmit to His Ma- 
jeſty's gracious Proclamation. 

Cl. of Arr. Robert Lamley, what do you ſay ? 

| Lamley. Not Guilty. | 

Mr J. Turton. You may enter their retracting 

their Pleas in Court. | 


.f Arr. William Jenkins, what ſay you? Do 
you ſtand to your Plea ? 29 


Jenkins. Not Guilty. 

Cl. of Arr. Gabriel Loffe, what ſay you? 
Lofje. Not Guilty. | 

Cl. of Arr. Hugh Parrot, what ſay you? 
Parrot. Not Guilty. 

Cl. of Arr. Richard Barlicorn, what ſay you ? 
Barlicorn. Not Guilty. 


5 
Ch of Arr. Abel 2 what ſay * Owen. 


5 


1701. 
Owens. Guilty. I came in upon the King's 


lamat1on. 
Mn The Jury is not to be charged 


ith them three then. | 

* wy Here is a ſecond Indi&ment againſt 
them, wherein they ſtand Indicted by the Name 
of Miliam Kidd, late of London, Mariner, Tc. 
(as in the former Charge.) What muſt I ſay 
now ? 

Mr J. Turton. Ask them three, Whether they 
Rand to their Plea to this Indictment, or retract 


it. 


Cl. of Arr. Nicholas Churchill, Do you confeſs 


this Inditment ? 
Churchill. Yes, my Lord. 
Cl. of Arr. James Howe, What ſay you? 
Howe. Guilty of that, and all the other. 
Cl. of Arr. Abel Owens, What do you ſay ? 
Owens. Guilty of that, and all the other. 
Cl. of Arr. Set them three by. Gentlemen of 


the Jury, Here is William Kidd, Robert Lamley, 


Wiliam Jenkins, Gabriel Loffe, Hugh Parrot, Ri- 
chard Barlicurn, and Darby Mullins; have been In- 
dicted upon two ſeveral Indictments that have 
been read ; and for Trial have put themſelves 
on God and their Country, which Country you 
are, | 

Mr Knapp. My Lord, and Gentlemen of the 
Jury, Theſe are two ſeveral Indictments of Pira- 
cy, againſt William Kidd, and the fix other Pri- 
ſoners at the Bar. The firſt ſets forth, That theſe 
Priſoners, the 28th of December, in the eighth 
Year of his Majeſty's Reign, about four Leagues 
from Calicut, did Piratically enter a certain Ship, 
called a Mooriſþ Ship; and that they took her, 
with the Apparel and Tackle, and took out of 
her ſeveral Goods that have been read to you in 
this Indictment To this Indictment they have 


| pleaded, Not Guilty. If we prove them Guilty, 
you muſt find them ſo. The other Indictment 


ſets forth, That on the gth of January, Cc. 
they took another Ship, a Portugueſe Ship; and 
to this alſo they have pleaded, Not Guilty. 
If we prove them Guilty, you mult find accord- 


| Ingly. Call Robert Bradinham, and Foſeph Palm- 


er, (who appeared, and were Sworn.) 

Mr Soll. Gen My Lord, and Gentlemen of the 
Jury, I am Council for the King againſt the Pri- 
ſoners at the Bar. They ſtand Indicted for ſeve- 
ral Piracies commited on two Ships, and our E- 
vidence againſt them will be to this Purpoſe : 


Capt. Kidd had two Commiſſions, one was to 


take Pirates, the other was to take French Ships, 
William Kidd, in his Ship The Adventure Galley, 
went out of England in the Year 1696. He after- 
wards went to Neu- Tork, and there he increaſed 
the Number of his Men. And from thence went 
away with a Reſolution to commit the Piracies, 


ſome of which he has been convicted of already, 


Then he went to Babs-Key, and laid in wait to 
intercept the Mocca Fleet; but was diſappointed 
of that, they being well guarded. He went af- 
terwards to other Places, and took two Ships; 


which were not the Ships here mentioned. After 
that, he ſeized a Ship, called a Mooriſb Ship, ten 


Leagues from Callicut, and there ſeizes one of the 

Ships for which he is now Indicted, a Mooriſh 

Ship, and takes out of her Sugar-candy, and o- 

ther Goods, to the Value of about five and 

and twenty Pounds. In January following, he 

9 Ship, and ſeizes her too, and takes 
ol. V. 
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out of her to the Value of ſixty Pounds. Theſo 
Goods he diſpoſes of, and divides the Proceed 
of it between himſelf and the Crew of the Ship. 
And this is the Piracy for which he is now In- 
dicted. The Matter you are to inquire into, is, 
Whether they be Guilty of Piracy on theſe two 
Ships, or no. We will call our Witneſſes, and, 
if we prove them Guilty, I doubt not but you 
will do right to your Country and them. Mr 
Bradinham, Theſe Gentlemen have not been up- 
on the Jury before, therefore you muſt give an 
Account of the whole Matter from the begin- 
ning, from your going out of Plymouth. 

. Bradinham. In the Year 1696, the beginning 
of May, we went from Plymonth to New-Tork. 

Mr Soll. Gen. What Ship did you go in? 

Bradinham. The Adventure-Gallly And by the 
way he took a French Ship, which he condemned 
when he came to New-York. At New ork he put 
up his Articles, to get Men aboard his Ship, and 
they were to have a Share of what was taken. 
About the ſixth of September we ſailed. 

Mr J. Gould. What Number of Men had you 
when you went from England ? 

Bradinham. About ſeventy Men. 

Mr J. Gould. How many had you when you 
went from New: Tork ? 

Bradinham. About an hundred and fifty. The 
ſixth of September we ſailed from New-York, and 
went to Maderas, then to Bonavis, then to St. 
auger, then to Madagaſcar, then to Joanna, then 
to Mahala, then to Joanna again, then to Meta 
in the Red-Sea, and then to Babs Key. 

Mr Soll. Gen. What did you do there? 

Bradinham. He lay there about a Fortnight or 
three Weeks, to wait for the Meca Fleet, and 
ſent out his Boat three times to make Diſcovery; 
the two firſt times they made no Diſcovery, but 
the third time they brought Information that 
they were ready to ſail. | 

Mr B. Hatſell. What was the Mocca Fleet? 

Bradinham, They were Mooriſh Ships. 

Mr B. Hatſel. To what end did he wait for 
them ? | | | 

Bradinham. He ſaid he would make a Voyage 
out of them. 

Mr Soll. Gen. What happened on that? 

Bradiuham. He ordered {ome Men to look out 
for them on the High Land:; and when they ſaw 
them coming they were to give Notice, and he 
was to fetch them off in the Boat. This Fleet 
came, and he fell in with them, and fired at them; 
but they being under Convoy, he was forced to 
quit them. And then going to Carrawar, he met 
with one Parker's Ship; he took this Parker's 
Ship, and took him for a Pilot, and the Portugueſe 
for a Linguiſter. - | 
Mr Soll. Gen. How did he uſe the Men there? 

Bradinham. Two of them were brought on 
board The Adventure Galley, and they were hoiſted 
up, and drubb'd with a naked Cutlaſs. 

Mr Soll. Gen. Why did he do that? 

Bradinham. That they might make Diſcovery 
of their Riches. a 

Mr Sol. Gen. What did they take out of that 
Ship ? | 

Bradinham. Some Coffee, Pepper, Cc. 

Mr Soll. Gen. What did he do with the two 
Men? : 

Bradinham. He carried them with him to Car- 
rauar; and when he came there, they were de- 
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manded by the Engliſh Factory there, and he de- 
nied them and ſaid, he had no ſuch Men aboard 
Mr Soll. Gen. Where had he put them? 
Bradinham, He confined them aboard in the 
Hold. | 
Mr Sol. Gen. Where did he go then ? 
Bradiaham. He put to Sea, and the next Day 


| he met with a Portugueſe Man of War, and 


Kidd. He tells nothing but meer Lies. 

Bradinham. Then he went to the Malabar I- 
lands, and watered and wooded, and cauſed 
his Men to burn ſeveral Houſes, and plunder 
ſeveral Boats, and afterwards burnt then. 

Mr J. Turton. Did you ſee them burnt ? 

Bradinham. I was not aſhore, but I ſaw the 
Smoke. | 

Kidd. It is a fine Trade, that you muſt take 
away ſo many of the King's Subjects Lives, and 
know nothing at all of the Matter. 

Mr Soll. Gen. What did you do with that Ship? 


fought her. 


Bradinham. He took her, and diſpoſed of the 


Goods, and carried her to Madagaſcar. 
Mr Soll. Gen. What did he do after that? 
Bradiaham. We went to the Malabar Iſlands 
ſome time in December, and he took a Mooriſh 


Ketch. 


Kidd. How came you to keep this Account, 
when for five or fix Months together you were 
under Deck ? | 

Mr Soll. Gen. Go on, Mr Bradinham, and give 
an Account of your further Proceedings. 

Kidd. J hope the King's Council will not 
put him in the way. It is hard that a couple 
of Raſcals ſhould take away the King's Sub- 
je&s Lives. They are a couple of Rogues and 
Raſcals. | | 

Bradinham. This Ketch was taken by the 
Ships Crew, about December, 1697. and one of 
the Boat's Crew was wounded at the taking of 
this Ketch. | 

Mr Soll. Gen. What was there in this Ship? 

Bradinham. Some Tubs of Sugar-Candy, To- 
bacco, Cc. 


Mr Soll. Gen. What did he do with theſe 
Goods? 

Bradinham. They were carried aboard, and 
ſhared into Meſſes, two Tubs and a halt of 
Sugar Candy to a Meſs. 

Mr Soll. Gen. Had the Priſoners at the Bar any 


Shares ? | 
Bradindam. Yes; and then he ſet the Ship on 


fire. | | 
Cl. of Arr. Had Capt. Kidd himſelf any Share ? 
Bradinham. Yes. | 
Cl. of Arr. How much had he? | 
Bradinham. He had 4o Shares. 
Mr B. Hatſell. You ſhould tell this Jury how 
many Shares the whole was divided into. 
Bradinham. It was divided into 160 Shares, 
and Capt. Kidd was to have 40 Shares, let them 
be as many as they would, and the reſt were to 


be divided among the Men. 


Cl. of Arr. Had Robert Lamley any Share? 
Bradinham. Yes. 
J. of Arr. Had William Jenkins a Share? 
Bradiaham. Yes. 
Cl. of Arr. Had Gabriel Loffe any Share? 
Pradinham. Yes. | 
Cl. of Arr. Had Hugh Parrot any Share ? 
Bradinham. Les. | | 


Cl of Arr. Had Richard Barlicor 
Bradinham. Rey wp oy une; 
Cl. of Arr. Had Darby Mullins 
Bradinham. Yes. . n 
Mr Sol. Gen. . was done after wards? 
Bradinham. After they had done the i Ty 
they burnt the Ketch. b * hang; 
Knapp. What did they do then? 
Bradinham. The Moors were driven aſhore by 
the Ship's Crew. | 
Kidd. How did you know they were Ars? 
Bradinham. By Information. of the Ship's Crew. 
Kidd. He was not within tive Leagues of the 
Place. 
Knapp. What did you meet with afterwards > 
Bradinham. A Portugueſe Ship. Some time in 
January, 1694, we met with a Portugueſe Ship 
on the Coaſt of Malabar, and he took her; and 
he took out of her ſome Opium, ſome Eaſt-India 
Goods, ſome Powder, and ſixty or ſeventy Bags 
of Rice. 
Mr Soll. Gen. My Lord, this is the other Ship 
for which they are Indicted. What was the Va- 
lue of theſe Goods? "2 
Bradiaham. There were ſome Eaſt-I:dia Goods, 
Opium, Powder and Rice. 
Kidd. Did you ſee them brought aboard? 
Bradinham. | am an{wering the Bench. 
Mr Soll. Gen. Were there any other Goods? 
Bradinham. Yes, there was Bees-wax, and 
thirty Jarrs of Butter, 5 
Mr Soll. Gen. What was the Value of theſe 
Goods ? 5 
Bradiaham. About four or five hundred 
Pounds. | 7 
Kidd. It is a fine Trade indeed, that he muſt 
be inſtructed what to ſay. | 5 
Bradinham. After he had plunder'd this Ship, 
he was purſued by ſome Dutch Ships; ſeveral 
Ships gave him chace, and he was forced to 
leave this Ship. 
Mr Soll. Gen. What did they do with the 
Goods ? £ 
Bradinham. He ſold the Opium on the Coaſt, 
and the reſt he kept for Proviſion. „ 
Mr Soll. Gen. What became of the Money? 
Bradinham. Capt. Kidd ſhared it. 
Mr Soll. Gen. Who had their Shares? Give an 
account of that. | 
Bradinham. The Priſoners at the Bar. 
Cl. of Arr. Had Capt. Kidd any Shares? 
Bradinham. Yes. | | | 
Cl. of Arr. Had Robert Lamley any Share ? 
Bradinham. He had half a ſhare. 
Cl. of Arr Had William Fenkias any Share? 
Hradinham. He had half a ſhare, 
Cl. of Arr. Had Gabriel Loffe any Share? 
Bradinham. He had half a Share. 

Toe. How do you know that? Did you ſee 
me bring it out? | 
Bradinham. I did not ſee you take it, but you 

brought it out, and acknowledged it. 
Kidd. Before you ſwore, I paid them firſt, and 
now you ſay they paid me firſt, 
Bradinham. I'hey had all a Share as before. 
Mr Knapp. Now proceed in your Voyage; 
What did you do after this? | 
Bradinham. After this we went a Cruizing on 
that Coaſt, and we met with The Ouedagh-Merchait, 
and took her: And afterwards, about fifty Leagues 


from the Cape, we met with a Mooriſh Vellel ; 
an 
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and Capt. Kidd ſent his Men on board that Veſ- 
ſel, and they took out of her ten Jarrs of Butter, 
and a Main-ſail ; and he took out two of the Men 
(chat he carried to Madagaſcar) becauſe he wan- 
Men. 
—2 Xuapp. Can you tell of any Thing elſe? 
Bradiuham. He took about a dozen Malabar 
Boats, and plunder'd 'em, and then let em go. 
Mr Knapp. Go on. 
Bradiuham. Then we came to Madagaſcar. 
Mr Knapp. What happen'd there? 
B-adinham. There came a Canoo off; ſome of 
the Men in this Canoo belong'd ro the Mocca 
Frigate; they came off to Capt. Kidd, and they 


told him, They heard he was come to take them 


and hang em. 
Mr Knapp. What were thoſe Men? : 
Bradinham. They were ſuppos'd to be Pirates. 
Mr Knapp. Who was the Commander of that 
Ship? | 
Bradinham. Capt. Culliford. 


Kidd. How came you to know this? He ſays 


any thing. 


Mr Knapp. Go on with this Story, and give an | 


Account what paſs'd between them. 

hradinham. This Canoo came aboard Capt. 
Kidd, and they told him, They heard he was 
come to take them and hang em; bur he aſſur'd 
them it was no ſuch thing ; and he went aboard 
the Frigate, and ſwore to be true to them, and, 
that he would aid them in any thing he had : 
And Capt. Cullifozd came aboard him, and they 


made Preſents to one another. 


Mr Knapp. What Preſents did Capt. Kidd 


make Culliford? 

Bradiaham. He gare him ſome Shirting-ſtuft. 

Kidd. What | Did I give him Shirting ſtuft ? 

Bradinham. Yes; and he gave him two great 
Guns. 

Kidd. Did I go aboard him, you Raſcal ? 

Mr Holl. Gen. Mr Kidd, ask him what Queſtions 
you will. 

Mr J. Turton. Capt. Kidd, will you ask this 
Witneſs any Queſtions ? 

Kidd. My Lord, what ſignifies it? Were there 
not Ninety of the Men that mutinied? I faid, 
Let us rake this Ship; and, Did they not all 
conſult, and fay, Where there 1s One that will 
fire againſt the Pirate, there are Ten that will 
fire againſt you? And fo they went and took 


the Goods, and left me. I ask you whether this 


be not true. 

Eradinham. My Lord, he never ſpoke any thing 
like it, that he would take Culliford, but he ſwore 
to be true to them. 

Kidd. Did not IT propoſe to my Men to take 
Capt. Culliford? Did you never hear any body 
ſay ſo? | 

. Bradinham. No, 


Kidd. Did you not ſay Yeſterday, that I was 


come to take them? 

Pradinham. ] ſaid, they came and told you they 
heard ſo, and you aſſur'd them you intended no 
ſuch thing. 

Kidd. You ſwore I gave them Four Guns 
yelterday, and now you ſay but Two. 

Mr Soll. Gen. It was Palmer that ſaid Four. 

Bradiaham. ] ſaid but T'wo, and no more. 

Cl. of Arr. Captain Kidd, have you any thing 
more to ask him? 
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1 It fignifies nothing to ask him any 
thing. 
Cl. of Arr. Robert Lamlæey, will you ask this 
Witneſs any thing? | 
Lamdlcy. 1 only ask him, whether I was not an 
Apprentice. | | 
Mr J. Turton. Anſwer that Queſtion. 
Bradiaham. My Lord, he was a Servant. 
Mr J. Turton. To whom? 
Bradinham. To Mr Owens. 
Mr J. Taro. Was his Maſter aboard then? 
Bradinham. Yes, my Lord. 
Cl of Arr. William Jenkins, will you ask the 
Witneſs any thing? | 
Jenkins. 1 deſire him to ſay whether I was a 
Servant, or not. | 
Bradinham. Yes, my Lord, he was Servant to 
the Mate. 
Mr J. Turton. Was his Maſter aboard then“ 
Bradinham. He was aboard then, 
Cl. of Arr. Gabriel Liffe, will you ask him any 
Queſtions ? | 
Loffe. No, Sir. 


Cl. of Arr. Hugh Parrot, will you ask him any 


thing? 

Parrot. No. | 

Cl of Arr. Richard Barlicorn, will you ask this 
Witneſs any thing ? 

Barlicorn, I have nothing to ask him, but de- 
fire him to ſpeak the Truth, whether I was not 
the Captain's Servant. | 

Bradinbam. He was, my Lord. 

Cl. of Arr. Darby Mullins, Will you ask him 
any thing ? | 

Mullins. J have nothing to ſay but what ſaid 
before. I ſubmit my ſelf to the King's gracious 
Proclamation. 

Kidd. He has perjur'd himſelf in many 
Things. | 

Mr J. Turton. In what? Give an Inſtance. © 

Kidd. In a great many Inſtances ; about the 
Guns, that is one Thing And then he ſays the 
Ship went from Fhmouth the beginning of May, 
and before he ſaid it was in April that is another 
Thing ; and, my Lord, the Mariners came and 
took Anchors, and Cables, and what they would, 
and, he ſays, I gave them to them; and this is 
falſe. And now he ſays contrary to what he did 
before; for then he ſaid we went out in 4pril, and 
now 1n the beginning of May. | 

Mr J. Turton. He did not confine himſelf to a 


Day; he ſaid, about the beginning of May. 


Mr Soll. Gen. Call Jaſeph Palmer, (who appear d.) 
Mr Palmer, pray give my Lord and the Jury an 


Account of Capt. Kidd and his Crew, where they 


went, and what they did. 

Palmer. We went from Plymouth to New-York, 
in the Year 1696, and in the Way took a French 
Ship, and carried her to New-York, and fold her; 
and there he put up Articles, to invite Men a- 
board his Ship, and what they took was to be di- 
vided into ſo many Shares, whereof Capt. Kidd 
was to have Forty, the reſt to be divided among 
the Men; and in September following we went 
from thence, and we had then about 160 Men. 
From thence we went to Maderas, from thence to 
Bonavis, then to St. Jauger, then to Zoauna, then 
to Mahala, then to Joanna again, and then to 
Meta in the Red-Sea, where he water'd and wood- 
ed his Ship, and then to Babs-Key, a ſmall Iſland 


in the Red Sea: And when he came there, * 7 
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der'd his Men to look out on the high Lands for 
the Mica Fleet, and expected the Fleet to come 
that Way; and he ſent ſome Men in his Boat, 
with Orders either to take a Priſoner, or tobring 


word what Ships were there. He ſent his Boat 


twice, and they made no Diſcovery, but the third 
time they went they came within ſight of the 


Ships, and brought word, that there were four- 


teen or fifteen Sail lying there with Dutch, and 
Engliſh, and Mooriſh Colours, and a great Ship 


with red Colours, ready to fail; and then 


Capt. Kidd order d his Men to look out on the 
other ſide che high Lands, for fear the Ships 
ſhould paſs him: And at laſt the Ships came 
down. 
Kidd. There is no great Occaſion for this. 
Palmer. There were Moors and Turks belonging 


to theſe Ships. And about the 15th of August 


the Fleet came down, and Capt. Kidd fell in 


with them: His Quarter-maiter, and ſome of his 


Men, were ſaying, Let us go aboard em to-night; 


No, ſays he, we will take our Choice of them in 


the Morning; and in the Morning he went among 
them, and fired at them, but took none of 'em ; 
he tound they were too ſtrong for him, and went 


away. And, after rhis, going to Carrawar, he took 


a Ship call'd The Maiden; it was between Car- 
rawar and this Place; they reckon'd they were 
nor far from the Iſland of St. Jon: He took 
this Ship, and took out of her ſome Pepper, a 
Bale of Coffee; and ſome more Bales of Coffee 
came on board, but he retain'd only one Bale 
and the Pepper, and ſaid, He would not cumber 
his Ship with ſuch Stuff: And Parker and a Por- 
zugueſe he took out, one for a Pilot, the other 
for a Linguiſter : And two of the Men he or- 
der'd to be hoiſted up, and whipp'd with a naked 


Curlace. 
Kidd. I ask this one Thing, Did the Mocca 


Fleet fire firſt at me, or I at them? 


Palmer. No, they fired firſt, ED 
Kidd. And juſt now the other ſaid I fired 


arſt: Is not he perjur'd ? 


Mr J. Turton. Mr Bradinham, Did he fire firſt 
or no ? 7 

Bradinham. He fired at them. I only ſaid you 
fired at them, I did not ſay firſt or laſt. 

Palmer. After this he went to Carrawar, to an 
Engliſh Factory, and Wooded and Water'd his 
Ship, and one Harvey came and demanded theſe 
two Men; and Capt. Kidd denied that he had 
any ſuch Men on board, and kept them in the 
Hold. x 

Mr Soll. Gen. Is that an Engliſh Factory? 

Palmer. Les. Several of Capt. Kidd's Men 
left him there, and ſeveral more would have left 


him, if they could have conveniently gone aſhore. 


And the ſame Evening he put to Sea, he mer a 
Portugueſe Ship, and fought her. | 

Kidd. Who fired there firſt? 

Palmer. The Portugueſe fired firſt. 

Kidd. You do not tell that Story right. 

Palmer. After he left this Portugueſe Ship, he 
went to the Iſland of Malabar, and robbd the 
Natives, and ſet their Houſes on fire, and took 


one of the Natives, and bound him to a Tree, 
and ſhot him to Death. | | 


Mr Soll. Gen. Did you ſee the Houſes on fire? 
Palmer. Yes; andafterwards we went to Cal- 
licut, and met with a Mooriſh Ship in November, 
Skipper Mitchel was Commander; and there 


were taken out of her two Horſes, an : 
and Quilts; and this Ship he 15 pi "Fi 
gaſcar. Some time in December follow in ; ” 
_ to the wee of Malabar. OY 
r Knapp. Can you tell what Year it u. 
Palmer. It was in December, * ag 
_ _ Where was this ? 
almer. out twelve Leagues fro A 

Mr Knapp. What ſort of Ship — * 

Palmer. A Mooriſh Ketch. | 

Mr Knapp. What Burthen was ſhe 2 

Palmer. About fifty Tun. GE 

Mr Knapp. What did you do there? 

Palmer. Capt. Kidd was lying at Anchor, and 
this Ketch came between him and the Shore and 
he ſent the Boat, and they brought the Ketch to 
the Ship, and took out ot her 30 Bales of Sugar. 
candy, Tobacco, Sugar, and Myrrh 

Mr Knapp. What did they do with theſe 
Goods ? | | 

Palmer. When they had taken them out, they 
were ſhared between the Men in Meſſes, ſeren 
Men to a Mels, for their own ſpending. 

Mr Knapp. Had the Priſoners at the Bar any 
Share ? 

Palmer. All the Men had. 

Mr Knapp. What Share had Capt. Kidd ? 

Palmer. I cannot tell whether he had his forty 
Shares of that, or no. 

Mr Knapp. What did they do with the Ship? 

Palmer. They burnt her. , | | 

Mr Sl. Gen. Pray now go on: What did they 
do next ? 1 | 

Palmer. Some time in January they met with 


a Portugueſe Ship. 


Mr Soll. Gen. Where? | 

Palmer. Off of Anjingo, an Engliſh Factory: It 
was a pretty way oft Shore. | 

Mr Sl. Gen. What Ship was it? 

Palmer. A Portugueſe Ship. 
i Kidd. You ſaid it was juſt by Calicut yeſter- 

> 

Mr Holl. Gen. Whereabouts was it? 
Palmer. On the Coaſt of Malabar ; it might be 
about ten or twelve Leagues from Callicut. 

Mr Sol. Gen. What Goods were in the Ship 
when ſhe was taken? ä £ 

Palmer. There were two Cheſts of Indian 
Goods, two Cheſts of Opium, ſome Rice, But- 
ter, Wax, and Iron. | 

Mr Soll. Gen. What was the Value of thoſe 
Goods ? 1 8 

Palmer. Truly I cannot tell the Value of them. 

Mr Sol. Gen. What did they do with thoſe 
Goods? 
Palmer. The Wax and Iron he put on board 
The November, and ſome on board his own Ship. 

Mr Soll. Gen. Did he ſell any of theſe Goods? 

Palmer. No, but he ſold the Opium on the 
Cont | 

Mr Soll Gen. Did he keep the Ship? 
Palmer. No, but ſeven or eight Days, and then 
he quitted her; there were ſome Dutch- men com- 
ing, and he ſunk that Ship: The Produce of the 
Ship was ſhared. 

Mr Soll. Gen. Had the Priſoners at the Bar 
any Share? 5 

Palmer. Les. 

Cl. of Arr. Had William Kidd any Share? 

Palmer. Yes. 

Cl. of Arr. Had Robert Lamley any Share? 


Palimer. 


170 
Palmer. Les. | 
Cl. of Arr. Had William Jenkins any Share? 


Imer. Les. 
2 74 Had Gabriel Loffe any Share? 


Palmer. Yes. | 5 
2 of Arr. Had Hugh Parrot any Share ? 


Palmer, Les. | 
0. of Arr. Had Richard Barlicorn any Share ? 


Palmer. Yes. 

Cl. of Arr. Had Darby Mullins any Share 2 

Palmer. Les; theſe Goods were ſhared, and 

e bought Proviſion with them. 

J dd You ſay this Ship was taken off of An- 
jingo, and that it was twelve Leagues from Calli- 
cut, and this Anjingo is fifty Leagues from Calli- 
cut. | | 

Palmer. It is all upon one Coaſt. 

| Mr Sol. Gen. Give an Account of your com- 
ing to Madagaſcar, and what followed. 

Palmer. They found a Ship called The Reſolu- 
tion, Capt. Culliford was Commander; and feve- 
ral of the Men came off to Capt. Kidd, that 
were formerly acquainted with him ; and they - 
' ſaid, We hear you are come to hang us; ſays he, 
It is no ſuch Ihing: And afterwards they went 
aboard each other, and Capt. Kidd made Pro- 
teſtations to be true to them. There were four 
Guns in the Ship, and he preſented theſe Guns 
to Culliſord. 2 

Kidd. Did I preſent him with my Guns ? 
Becauſe I would not turn Pirate, you Rogues, 
you would make me one. 

- Mr Bar. Hatſell. What did Capt. Kidd ſay 
to Culliferd, when they were drinking toge- 
ther ? | 

Palmer. They made a Tub of Bomboo, as they 
call it, (it is made of Water and Limes, and Su- 

ar) and there they drank to one another; and, 
ſays Capt. Kidd, before I would do you any 
Damage, I had rather my Soul ſhould broil in 
Hell- fire. | | 

Mr Soll. Gen. Was you there then? 

Palmer. This was on the Quarter-deck of the 
Mocca Frigate. 

Mr Soll. Gen. What were thoſe Men in that 
Ship? What did you apprehend them to be? 

Palmer. They were Pirates. | 

Mr Soll. Gen. Did Capt. Kidd or his Men of- 
fer to take them. | 

Palmer. He did never propoſe any ſuch Thing. 

Mr Soll. Gen. Now you may ask him what 
Queſtions you will. 

Kidd. There were twenty of them on board, 
and left me. 

Palmer. Capt. Kidd and Culliford were as great 
Friends as could be. 

Mr Soll. Gen. Ask him what Queſtions you 
pleaſe, | 

Kidd. It ſignifies nothing to ask any Que- 
ſtions, a couple of Rogues will ſwear any 
Thing. 
| Mr Soll. Cen. Will you ask him any Queſti- 
ons? | 

Kidd. No. | 

Cl. of Arr. Robert Lamley, Will you ask him 
any Queſtions ? | 
| Lamley. No. 

Cl. of Arr. William Jenkins, Will you ask him 
| ag, 3 ? , 

enkins. No; I have no more to fa 
what I ſaid before. 0 . Ou 
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Cl. of Arr. Gabriel Loffe, Have you any Thing 


to ask him. 

Loffe. No. 

Cl. of Arr. Hugh Parrot, Will you ask the Wits» 
neſs any Queſtions? TR 

Parrot. No. | 

Cl. of Arr. Richard Barlicorn, Will you ask him 
any Thing. 5 f 

Barlicorn. No. | 

Cl. of Arr. Darby Mullins, Will you ask him 
any Thing ? | 

Mullins. No; but only I fay, I came home 
upon his Majeſty's Proclamation ; I came volun- 
tarily, expecting to have the Benefit of it with 
the Evidence. | : | 

Mr J. Turton. That does not fall under the Ju- 
ry's Conſideration. 

Cl. of Arr. You, the Priſoners at the Bar, will 
you ſay any Thing for your ſelves upon theſe 
two Indictments? 

Kidd. J will not trouble the Court any more; 
for it 1s a Folly. | 

Cl. of Arr. Robert Lamley, What have you to 
ſay for your ſelf? | 

Lamley. Nothing, but that I was a Ser- 
vant, | | 
F Cl. of Arr. William Jenkins, What have you to 
ay? | | 
Janin. I was a Servant, my Lord. 

Cl. of Arr. Gabriel Loffe, Have you any Thing 
way? | 

Lofje. My Lord, I ask him, whether I ever a&- 
ed any Thing in taking theſe Ships, but only un- 
der my Captain's Command. 

Palmer. He acted as other Men did. 

Cl. of Arr. Hugh Parrot, Have you any Thing 
to fay? 

Parrot J can ſay no more than I have ſaid. 

Cl. of Arr. Richard Barlicorn, Have you any 
Thing to ſay ? h | 

Barlicorn. My Lord, I am a Servant, 

. . of Arr. Darby Mullius, What have you to 
* | 

Mulins. Did not Capt. Kidd often ſay his 
1 would bear him out in what he 

1d? 

i Palmer. Yes; I have heard him often ſay 
that. 

Mr J. Turton. But how came you to go aboar 
Culliford ? a * 

Mullins. For Want, my Lord. | 

Mr J. Turton. Gentlemen of the Jury, Here 
are ſeveral Perſons, viz. William Kidd, Robert 
Lamley, William Fenkins, Gabriel Loffe, Hugh Par- 
rot, Richard Barlicorn, and Darby Mullins ; They 
all ſtand Indicted for Piracy: Indeed there are 
three more Indicted with them, viz. Acholas 
Churchill, James Howe, and Abel Owens ; but 
they have confeſſed themſelves Guilty, and you 
are now eaſed of any Enquiry concerning them, 
and are only to conſider of the other Seven, 
who are Indicted upon two ſeveral Indictments: 
One is, for the piratical and felonious taking 
away a Mooriſh Ketch, to the Value of fifty 
Pounds, and the Goods therein to the Value 
of one hundred Pounds; this was in December, 
1697. And the Other is, for piratically ſeiz- 
ing and taking away Goods to the Value of ſe- 
venty Pounds from the Portugal Ship, twelve 
Leagues from Callicut in the Zaſt-Indies. Now 
to theſe two Indictments theſe Priſoners at the 


Bag 
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Bar have pleaded, Not Guilty; and whether 


they are ſo or no, you are to determine, upon 
the Evidence given you. There have been two 
Witneſſes produced for the King, Robert Bradin- 
ham, and Foſeph Palmer: I will not trouble you 
with the Repetition of their diſtin& Evidence, 
becauſe they agree in all Things, and it I men- 
tion What one has ſaid, it is in eſſect What the 


other ſaid alſo. | 
Gentlemen, It appears that Capt. Kidd, with 


| ſeventy Perſons aboard his Ship, called The Aven- 


ture-Galley, went from England in the Year 1696, 
having a Commiſſion of Mart and Repriſal, to 
take the Veſlels, Ships and Goods of the French 
King or any of his Subjects, he then being at 
War with the King of England; and another 
Commiſſion for ſeizing Pirates. He has not in- 
deed produced theſe Commiſſions to you now, 
though he did on another Trial. But he went 
out on a very honeſt Deſign, and in purſuance of 
it he took a French Ship in his Paſlage to New- 
Pork, and brought her thither, and had her legally 
condemned. But while he was there, 1t appears 
that he had other Thoughts poſlefled him, and 
wicked Intentions to turn Pirate, and not to 
take them ; and that he might be well mann'd 
he makes Proclamation amongſt the Mariners 
there, that ſuch of them as would come aboard 
his Ship, and aſſiſt him in his Enterpriſes, ſhould 
have their Shares of what Prizes or Booties could 
be taken; and he propoſed that he would have 
forty Shares for himſelf, and the reſt ſhould be 
equally diſtributed amongſt the Mariners accord- 
ing to Agreement, the whole being divided into 
160 Shares as I remember; by this means his 
Number was increaſed from 70 to 150. They ſet 
fail from Neu- Jork, and (after many other Places 
mentioned by the Witneſles) they came to a Place 
called Babs- Key, which it ſeems is in the Red- S; 
and there they ſtay'd a conſiderable Time, I think 
about three Weeks, and this was in expectation 
to meet with the Mocta Fleet, which he intended 
to make a Prize; and during his Stay at Babs- 
Key, he ſent his Boat three ſeveral times to get 
Intelligence of this Fleet; the two firſt Times 


there was no Account of any Thing, but the third 


Time there was notice brought that they were 
ready to ſail, and that they had Engliſh, Dutch, 
and Mooriſh Colours. And when he had this In- 
telligence, to prevent their eſcaping him, he ſends 
Men aſhore, to go on the High-Lands to obſerve 
when they did actually ſail ; and when he had 
notice that they were under ſail; he likewiſe ſail- 
ed, and went through the Fleet, and made ſome 
Shots at ſome of the Ships; but it appearing that 
they had a Convoy, and that they were too ſtrong 
for him, he quitted the Prize there, of which he 
had ſo great Expectation. But afterwards he went 
on, and took his Courſe towards Carrauar, and 
there he takes a Mooriſh Ship; and Parker an Eng- 
liſinnan the Commander of her, and a Portugneſe 
alſo were taken out of her. From thence they 
went to Malabar, and there he ſent ſome Men 
aſhore, and there they burnt ſome Houſes ; and 
after that took a Mooriſh Ship for which they have 
been tried. Afterwards, in December 1.697, (now 


I come to the firſt Indictment) upon that very y 


Coalt, ſome Leagues from Calicut, they took a 
Mooriſh Ketch, and this Ketch and the Goods a- 


board it, which were ſome Quantities of Sugar- 


candy, Sugar, and Tobacco: It ſeems theſe Goods 


were ſhared between thera aboard the Ship ; the 


Witneſs is not confident what Share the Capra: 
then had, but what the Captain lad et 
divided amongſt them. The Witneſſes ſay ther 
burnt this Ketch, becauſe ſhe was not uſeful A 
them, and the Men that went on board were put 
aſhore. Now this is the Matter of the firſt In- 
dictment, the piratically ſeizing and plunderine 
this Ketch, and taking the Goods out of het | 
and dividing them amongſt the Priſoners ; both 
_ Witnefles prove there was a Diſtribution of 
them. 8 | 

They then come to the next Month, and that 
is Januai); and this is the Matter of the ſecond 
Indictment, for piratically taking ſeveral Goods 
to the Value of ſeventy Pounds, from the Mari- 
ners of the Ship called the Portugal Ship: And 
theſe Witneſſes prove the taking of this Ship on 
the Coaſt of Callicut; and there were aboard this 
Ship ſeveral ſorts of Goods, Opium, Rice, Bees- 
wax, Butter, and other ſorts of Goods, which 
they judge might be worth four or five hundred 
Pounds. Now after this, there were ſome Datch 
Ships that gave chace to the Captain, and he was 
torced to leave the Ship ; but he took ſome of 
the Goods into his own Ship, and the reſt were 
ſold, and the Money divided among the Men; 


The Captain called them one by one into hisCa- 


bin, and ſo they had their ſeveral Shares accord- 
ing to the Propoſals at Neu- Tr. It is not poſ- 
{ible for them to ſay they ſaw every Man's Share 
paid, but they ſay that they were all called by 
Name to receive their Shares, and they went in- 
to the Cabin for that Purpoſe, and they believe 
they had all their Shares according to Agree- 
ment, becauſe none complained that they had 
it not. - 

Gentlemen, There is but one 'Thing more that 
I will mention to you. When they came to Ma- 
dagaſcar, t ere was one Culliford who was a bi- 


rate; and and he ſent ſome of his Crew aboard, 


to know Whether Capt. Kidd was not come 
with a Deſign to ſeize them, and hang them; 


and he declared he had no ſuch Deſign : And he 


and Culliford were extreamly kind to one ano- 
ther, and made Viſits and Preſents to each o- 
ther: And Capt. Kidd gave two Guns to Culli- 
ford, as one of the Witneſſes ſays ; but the o- 
ther Witneſs ſays there were four Guns that he 
gave to Culliford, who was engaged in the ſame 
Deſign of Piracy, and Culiford preſented other 
Things to Kidd. 

; Bur now, Gentlemen, the Buſineſs you are to 
inquire into is, the piratical taking of theſe Ships: 
And the Witneſſes have poſitively and directhy 

proved not only the taking the Ships, but ths 
ſeizing the Goods, and ſelling them, and ſha- 
ring the Money, And if theſe Witneſſes {ay 
true, as nothing appears to the contrary, by 
the Priſoners croſs-examining them, or other- 
wiſe ; they are not at all contradicted, or their 
Credibility made queſtionable : And they are 
ſuch as are moſt likely to know what was done, 
being with them in the whole Voyage, and en- 
gaged with them in theſe Enterpriſes. And i 

ou can give entire Credit to the Witneſſes, you 
will probably find theſe Perſons guilty of the 
Piracy they are charged with; which 1 leave 
to your Conſideration, 


Now 


K 


Now indeed there are three of them that are 
Servants, and perhaps you may thtnk their Caſe 


is different from the reſt; Robert Lamley, who was 


A Servant to Owens the Cook; William Jenkins, 
wha was Servant to the Mate; and Richard Barli- 
corn, who was Servant to Capt. Kidd. And though 
che Witneſſes do prove that they had their ſeveral 


Shares of the Goods and Money; yet, not with- 


ſtanding that, they being Servants, their Maſters 
might be entitled to their Shares. So that if you 
believe they were Servants, and commanded ro 
{crve and aſſiſt their Matters in what they did, I 
mult leave it to you whether you will think fit 
to diſtinguiſh their Caſe from the reſt. 1 do not 
find that the others ſay any Thing material in 
their own Defence, they have called no Witneſſes 
at all. The Captain lays the blame on the Men, 
and the Men ſeem to lay the blame on him He 
went out on a good Deſign, to take Pirates, had 
he purſu'd it; but inſtead of that, it appears that 
he turned Pirate himſelf, and took the Ships and 
Goods of Friends inſtead of Enemies, which was 
a notorious Breach of Truſt, as well as a mani- 
feſt Violation of Law. The Evidence ſeems 
ſtrong againſt them, which I leave to you to 
conſider of. | 


Then the Jury withdrew, and after a ſhort Space 
brought in their Verdict. 


CI. of Arr. Gentlemen, anſwer to your Names. 
Jo. Watſon. © | | 

J. Watſon. Here, Cc. 

Cl. of Arr. Are you all agreed of your Ver- 
dict? 

Omnes. Yes. | 

Cl. of Arr. Who ſhall ſpeak for you ? 

Omnes. Foreman. 

CI. of Arr. William Kidd, Hold up thy Hand, 


(which he did) Look upon the Priſoner. Ho. 


ſay you? Is William Kidd guilty of the Piracy 
and Robbery whereof he ſtands Indicted in the 


firſt Indictment, or not guilty ? 


Foreman. Guilty? | | 
Cl. of Arr. Is Robert Lamley Guilty, or not 


_ Guilty ? 


Foreman. Not Guilty. 

Cl. of Arr. Is William Jenkins Guilty, or not 
Guilty? | 

Foreman. Not Guilty. 

Cl. of Arr. Is Gabriel Loffe Guilty, or not 
Guilty ? 

Foreman. Guilty. | 

Cl. of Arr. Is Hugh Parrot Guilty, or not 
Guilty ? 

Foreman. Guilty. 

Cl. of Arr. Is Richard Barlicorn Guilty, or not 
Guilry ? | | 

Foreman. Not Guilty? | 

Cl. of Arr. Is Darby Mullins Guilty, or not 
Guilty? | 

Fireman. Guilty, 


The ſame Verdict was given to all the Priſoners 
upon the other Iudici ments. b 


Robert Culliford, Nicholas Churchill, Darby Mullins, 
and John Eldridge, were arraigned for taking the 
Ship called The Great Mahomet, and ſeizing the 


Goods to a conſiderable Value, to which they 


pleaded, Not Guilty. 


Vo I. V 
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Robert Culliford, Churthill, Hue and Mullins, 
were again Indicted tor another Ship t:ken pi- 
ratically by them, to which they pleaded, Not 
Guilty. | 

Robert Culliford and Robert Hickman were again 
arraigned for piratically ſeizing another Stup cal- 


led The Satigfaction, to which they pleaded, Not 


Guilty. 

Robert Culliford and Robert Hickman were again 
Indicted for Piracy committed on a Mioriſb Ship, 
ro which they pleaded, Not Guilty. 


Then the Court proceeding to the Trials of the Per- 
ſons forementioned, Robert Culliford retracted his 
Plea, and pleaded Guilty, and argued his coming in 
upon his Majeſty's Proclamation ; and his Caſe be- 
ing particular. was argued by his Cuuncil, for the 
Benefit of his Majeſty's Pardon. And Churchill, 
Howe, Mullins, and Hickman, likewiſe pleading 
Guilty ; John Eldridge was tried by himſelf, and 

found Guilty. | 


After the Trials were over, Judgment againſt Culli- 
ford was reſpited, and he ſet afide ; the other Pri- 
ſoners were called to the Bar in order to receive 
their Sentence as follows. 


Cl. of Arr. William Kidd, Hold up thy Hand, 
(which he did.) What canſt thou ſay for thy ſelf? 
Thou haſt been Indi&ed for ſeveral Piracies and 
Robberies, and Murder, and hereupon haſt 
been convicted; What haſt thou to ſay for 
thy ſelf, why thou ſhould'ſt not die according 
to Law ? 

Kidd. I have nothing to ſay, but that I have 


ple. 
Cl. of Arr. Nicholas Churchill, Hold up thy 


Hand, What haſt thou to ſay, Cc. 


Churchill. I came in upon his Majeſty's Procla- 
mation. | 


Cl. of Arr. James Howe, What haſt thou to 


ſay, Cc. | 

Howe. I came in upon the King's gracious 
Proclamation, and hope I ſhall receive the Bene- 
fit thereof. 


Cl. of Arr. Gabriel Loffe, What haſt thou to 
ſay, Cc. | 
Lofe. Not Guilty. 


Cl. of Arr. Hugh Parrot, What haſt thou to ſay; 


C 


Lord Bellamont. 


Cl. of Arr. Abel Owens, What haſt thou to ſay ? 
Owens, I came in upon his Majeſty's Procla- 
mation, and deſire the Benefit of it. 


Cl. of Arr. Darby Mullins, What haſt thou to 
ſay, Oc. | 

Mullins. T came home upon the King's graci- 
ous Proclamation. 


Cl. of Arr. Johu Eldridge, What haſt thou ta 
ſay, Oc. N 
X x Eldridge, 


been ſworn againſt by perjured and wicked Peo- 


Parrot. T came and ſurrendered my ſelf ro my 


* 2 


been falſly accuſe 
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Eldridge. T have but little to ſay ; Iam accuſed 
but for one Thing, and that is all, and I have 
» I caſt my ſelf on your Lord- 


ſhips and the Honourable Bench | 
Cl. of Arr. Robert Hickman, What haſt thou 


to ſay, Cc. = Fo 
Hickman. I came in according to the King's 


Proclamation, I came in within the Time limi- 


ted. 


Then Proclamation for Silence was made, while 


Sentence Was pronouncing. 


Dr Oxenden. You the Priſoners at the Bar, Wil- 


liam Kidd, Nicholas Churchill, James Howe, Gabriel 
Loffe, Hugh Parrot, Abel Owens, Darby Mullins, 
Robert Hickman, and John Eldridge; you have 
been ſeverally Indicted for ſeveral Piracies and 
Robberies, and you William Kidd for Murder. 
You have been try d by the Laws of the Land, 


eee eee 


and convicted; and nothing now remai | 
that Sentence be paſſed according to "a5 Ia wy 
And the Sentence of the Law is this, " 


Tou ſpall be taken from the Place where you are and 
be carried to ihe Place from whence 507 3 
and from thence to the Place of Execution 2 
there be ſeverally hang d by your Necks ung ! 
you be dead. And the Lord have A. ch on 
jour Souls. N 


Kidd. My Lord, It is a very hard Sentence 
For my part, I am the innocenteſt Perſon of 
them all, only I have been ſworn againſt by Pex. 
jured Perſons. | ö . 


Capt. Kidd was afterwards Executed aecording 
to the Sentence. | | 


CLXVII. Pro- 
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CLXVII. 

Proceedings in Parliament againſs William Earl of Portland, 

John Lord Sommers, Edward Earl of Orford, and 

Charles Lord Halifax, upon an Impeachment for High 

Crimes and Miſdemeanors ; as alſo againſt John Lord 

Haverſham, for Words ſpoken at a Conference between the 
Lords and Commons, 1701, 13 Will. III. 


Die Martis 1 Aprilis, 1701. 


Meſſage was brought 
from the Houſe of Com- 
mons, by Sir John Leve- 
ſon Gower, and others, 
who at the Bar of this 
20 85 Houſe, in the Name of 
the Houſe of Commons, and all the Commons 
of Englund, Impeach'd William Earl of Portland 
of High Crimes and Miſdemeanors ; and ac- 
quainted this Houſe, That the Houſe of Com- 
mons will, in due Time, exhibit particular Ar- 
_ ticles againſt him, and make good the ſame. 

A Committee appointed to inſpe& the Jour- 
nals of this Houſe, in relation to the Proceedings 
of this Houſe in Caſes of Impeachments for Miſ- 
demeanors, and to report to the Houſe. 


Die Martis 159 Aprilis, 1701. 


A Meſlage was brought from the 
Lord Sommers Houſe of Commons by Mr Harcourt 
Impeach'd. and others, who at the Bar of this 
| Houſe, in the Name of the Houſe 
of Commons, and all the Commons of England, 
Impeach'd John Lord Sommers of High Crimes 
and Miſdemeanors ; and acquainted this Houſe, 
That the Houſe of Commons will in due Time 
exhibit particular Articles againſt the ſaid Lord, 
and make out the ſame. | 
A Meſſage was brought from the 
Ear! Orford Houſe of Commons by Colonel Bier- 


Impeach d. ly, and others, who at the Bar of 


Houſe, in the Name of the Houſe 
of Commons, and all the Commons of England, 
Impeach'd Edward Earl of Orford of High Crimes 
and Miſdemeanors ; and acquainted this Houſe, 
That the Houſe of Commons will, in due Time, 
exhibit particular Articles againſt the ſaid Lord, 
and make good the ſame. 
| | A Meſlage was brought from the 
Lord Halifax Houſe of Commons by Mr Bruges, 
Impeach 4. and others, who at the Bar of this 

Houſe, in the Name of the Houſe 


of Commons, and all the Commons of l 
Vo ommons of England, 


Impeach'd Charles Lord Halifax of High Crimes 
and Miſdemeanors; and acquainted tais Houſe, 
That the Houſe of Commons will, in due Time, 


exhibit particular Articles againſt the ſaid Lord, 


and make good the ſame. 
Die Mercurij 160 Aprilis, 1701. 


The Houſe being mov'd, That an Addreſs be 
made to his Majeſty, that he will be pleas'd to 


paſs no Cenſure or Puniſhment upon the Lords 


Impeach'd, during the Dependence of the Im- 
peachment in this Houſe. 
After Debate, the Queſtion was put, That a 
Committee ſhall be immediately appointed to 
draw up an Addreſs to his Majeſty, That his 


Majeſty will be pleas d not to paſs any Cenſure 


or Puniſhment againſt the Four Noble Lords; 
who ſtand Impeach'd of High Crimes and Miſe 


demeanors, until the Impeachments depending | 


againſt them in this Houſe ſhall be try'd : It was 
reſolv'd in the Affirmative. 

A Committee appointed immediately to draw 
up an Addreſs to his Majeſty, That his Majeſty 
will be pleas'd not to paſs any Cenſure or Puniſh- 
ment againſt the Four Noble Lords, who ſtand 
Impeach'd of High Crimes and Miſdemeanors, 
until the Impeachments depending againſt them 
in this Houſe ſhall be try'd. | 

The Houſe was adjourn'd during Pleaſure, and 
the Lords went to the Committee. 

After ſome Time, the Houſe was reſumed, and 
the Lord Steward reported, That the Committee 
had drawn an Addreſs, as order'd, which was 
read and agreed to, as followeth, viz. 


L E Your Majeſty's moſt Loyal and Dutiful Sub- 
jects, the Lords Spiritual and Temporal in Par- 


liament aſſembled, beg Leave to repreſent to your 


Majeſty, That the Houſe of Commons have ſeverally 
Impeach'd, at the Bar of our Houſe, William Earl of 
Portland, John Lord Sommers, Edward Earl of 
Orford, and Charles Lord Halifax, of High Crimes 
and Miſdemeanors. And they having acquainted us, 
That they will, in due Time, exhibit particular Articles 
againſt the ſaid Lords, and mals good the ferme ; We 
FN 2 
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do moſt humbly beſeech your Majeſty, that your Majeſty 
will be pleas'd nit to paſs any Cenſure upon them, until 


they are try d upon the ſume Impeachments, and Judg- 


ment be gi ven according to the Uſage of Parliament, and 


the Laws of the Land. 


Order d, That the Lord Steward and Earl of 
Romney do attend his Majeſty with the Addreſs. 


Die Lunæ 5 Maij, 1701. 


A Committee appointed to draw a Meſſage to 
be ſent to the Houſe of Commons, to put them in 
mind of the Impeachments brought up by them 
againſt the Earl of Portland, the Earl of Orford, 
the Lord Sommers, and the Lord Halifax, and re- 
port to the Houle. | 

Then the Houſe was adjourn'd during Plea- 
ſare : After ſome time, the Houſe was reſumed, 
and the Lord Steward reported the Meſlage, 
which was read and agreed to, as followeth, 
TN. 
A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir Richard Holford, to 
acquaint them, That they having, on the Firſt 


Day of April laſt, ſent up to their Lordſhips an 


Impeachment againſt J/iliam Earl of Portland, of 
High Crimes and Miſdemeanors : And having 
alſo, on the Fitteenth Day of the ſame Month, 


| ſeverally impeach'd Johu Lord Sommers, Edward 


Earl of Orford, and Charles Lord Halifax, of High 
Crimes and Miſdemeanors ; their Lordſhips think 


AATICLES exhibited by the Knights, Ci- 
tizens, and Burgeſſes in Parhament aſſem- 
bled, in the Name of themſelves, and of all 

the Commons of England, again Edward 

Earl of Orford, i Maintenance of their 
Impeachment againfc him for High Crimes 
and Miſdemennsis. 


I. if HAT whereas for many Years paſt there 
hath been a long and expenſive War, both 


by Sea and Land, carried on by his Majeſty and 
his Allies againſt the Fench King, for the preſer- 


ving the Balance of Europe, and for preventing 


the Growth of the immoderate Power of the ſaid 
French King ; towards the Proſecution of which 
War great Sums of Money have been given and 
levied by Authority of Parliament, and many 
Debts have been contracted, which remain a very 
heavy Burden upon the People of England; the ſaid 
Earl being then of his Majeſty's moſt honourable 
Privy-Council, but always preferring his private 
Intereſt to the Good of the Publick, and taking 


Advantage of the ready Acceſs he had to his Ma- 


jeſty's Perſon, during the Continuance of the ſaid 
War, in Violation of his Duty and Truſt, hath 
procur d from his Majeſty one or more Grant or 
Grants of ſeveral Manours, Meſluages, Lands, 
Tenements, and Hereditaments, within the King- 
doms of England or Ireland, or elſewhere within 
his Majeſty's Dominions, of a great Yearly Va- 
lue ; and alſo of exorbitant Sums of Money to 
be made to him, or others in Truſt for him, but 
to his Uſe, the Profits whereof he now enjoys ; 

| whereby 


themſelves oblig'd to put them in mind, that 

yet no particular Articles have been exhibited 3 
gainſt the ſaid Lords; which, after Impeaclimei 5 
have been ſo long depending, is due in Nee 
the Perſons concern'd, and agreeable to the M T 
thods of Parliament in ſuch Caſes. | 5 


Die Veneris 9 Maij, 1701. 


A Meſlage was brought from the Houſe of 
Commons by Colonel Bieri, and others, with the 
Articles of Impeachment againſt Edward Earl ot 
Orford ; and to acquaint this Houſe, That the 
Matter of the Charge was contain'd in the Ar- 
ticles ; and alſo, That he was commanded to 
pray and demand, that the Earl of Orford do give 
ſufficient Security to abide the Judgment of the 
Houſe of Lords. 

A Committee appointed to conſider of the Man- 
ner of the Commons delivering Articles of Im- 
peachment, and demanding Security to abide the 
Judgment of this Houſe, and report to the Houſe. 

The Houſe was adjourn'd during Pleaſure, for 
the Committee to meet preſently. After ſome 
Time, the Houſe was reſumed, and the Earl of 
Stamford reported, That the Committee had met, 
and inſpected the 2 That they do not 
find any Mention of the Commons reading the 
Articles at the Bar; and as for giving Security, 
they find none. | 

Then the Articles were read by the Clerk, as 
follows, viz. | | 


The ANSWER of Edward Earl of Orford, 
to the Articles exhibited again him by 
the Knights, Citizens, and Purgeſſes in 
Parlament aſſembled, inthe Name of then: 
ſelves, and of all the Commons of England, 
in Maintenance of their Imfeachmeat a- 
Cainſi the ſaid Earl, for High Crimes and 
 Miſaemeanors, ſut pos'd to be committed by 
him. Deliver'd in 14% May, 1701. 


T H E faid Earl, ſaving to himſelf all Adran- 
| tages of Exception to the ſaid Articles, and 
of not being prejudiced by any Words or want of 
Form in this his Anſwer, and ſaving to him all 
Privileges and Rights belonging to him as one of 
the Peers of this Realm; for Anſwer to the ſaid 
Articles, humbly faith, | | 


I. To the Firſt Article, That he having for ſe- 
veral Years render d his Majeſty his utmoſt Se; 
vice and Duty, as a good and loyal Subject ouglu 
to do, his Royal Majeſty was graciouſly pleas's, 
upon ſeveral Occaſions, to take notice of the ſamt, 
and out of his wonted Bounty, and of his Fre: 
will, was pleas'd to give the ſaid Earl two Grav!:5, 
one whereof was a Reverſionary Grant for Yeai 5, 
of ſome Houſes depending upon a then precede: 
Eſtate for about Nine and twenty Years ; which 
being a Reverſionary Intereſt at ſo great a diſtanc t, 
althoꝰ the ſaid Earl thankfully receiv d the fan 1: 
from his Majeſty, as his Grace and Bounty, ye 
the ſame was of no great Value: And the othe 
of them was a Grant of the Remainder of a gro! 5 
Sum, amounting to about Two thouſand Pound $ 


a Year, for Five Years : Which are the only Grant ; 
| | | C 


1701. 
reby the Standing Revenues of the Crown of 
— which ought to be applied to the Ser- 
vice of the Publick, are greatly diminiſh d, and 
the People of England thereby burthen d with 
Debts, and ſubjeGed to grievous Taxes. 


II. That in Breach of the Truſt repoſed in him 
whilſt he was Commander in Chief of the Navy 
Royal of England, in or near the Streights of Gi- 
braltar, and within the Time aforeſaid, he the ſaid 
Earl did receive great Sums of the Publick Money, 
iſſued out to him for the Service of the Navy, 
which he hath converted to his own private Uſe, 
and unlawfully and unjuſtly procur'd a Privy-Seal, 
or Privy-Seals, to diſcharge him from accounting 
to the Publick for the ſame ; and alſo hath re- 
ceiv'd other great Sums of Money from his Ma- 
jeſty's Exchequer, as Paymaſter or Receiver-General 
of the Navy, without giving a due and lega! Ac- 
count thereof, whereby he hath occaſion d great 
Clamours and Diſcontents among the Seamen, 
and others belonging to his Majeſty's Navy, who 
are thereby reduced to great Miſeries and Neceſ- 

ities for want of their juſt Dues, to the great Diſ- 
couragement and Diſcredit of the Publick Service. 
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of any Manours, Meſiuages, Lands, Tenements, 
Hereditaments, or Sums of Money whatſoever; 
which he, or any in Truſt for him, hath had from 
his Majeſty ; and which ſaid two Grants his Ma- 
jeſty was graciouſly pleas d, after many YearsSer- 


vice, freely to beſtow upon him the ſaid Earl, 


without any Surprize, ſiniſter or indirect Means 
of the ſaid Earl in obtaining the ſame, and which 
Grants he humbly conceives were not unuſual in 
like Caſes, the accepting whereof he humbly hopes 
was not any Violation of his Duty, or of any 
Truſt in him the ſaid Earl repos'd. 

II. To the ſecond Article the ſaid Earl anſwer- 
eth and denieth, That he at any time converted to 
his own private Uſe any Publick Money iflued to 
him for the Service of the Navy; or that he the 
ſaid Earl ever procur'd, or had any Privy-Seal, or 
Privy-Seals, to diſcharge him from accounting for 
the ſame; but ſaith, That he the ſaid: Earl did 


make up, and upon Oath paſs his Accounts for 


the Moneys impreſs'd to him for the Service in 
this Article mention d; which Account was les 


gally declar'd and paſs d, upon very ſtrict and great 


xamination, by the Lords Commiſſioners of the 
Treaſury; and he the ſaid Earl hath his Quietz eſt 
in due Courſe of Law upon the ſame. But the 
Commiſſioners of the Victualing- Office making 
ſome unuſual Objections to part of the faid Ac- 
count, concerning ſome Proviſions furniſh'd to the 
Fleet by the ſaid Earl, in the King of Spain's Do- 
minions, altho' the ſame were truly and really 
had and ſpent by the Seamen in the Fleet, and 


paid for by him the ſaid Earl; and which Objections in like Caſes had not been made or ſtood up- 


on, nor could be reaſonably expected; his Majeſty was pleas'd to direct and order a Privy-Seal to 
diſpenſe with the Form in that particular; but the ſaid Earl did make no Advantage to himſelf 
thereby ; nor was his Majeſty, or the Government, in the leaſt defrauded therein ; it appearing, 
upon a very ſtrict Examination, that leſs Rates were allow'd for the ſaid Proviſions than had been 
allow'd before in like Caſes ; or, as the ſaid Earl is inform'd, hath been ſince allow'd. And to the 
latter part of the ſaid Article ſaith, That for the Moneys by him receiv'd, as Treaſurer or Receiver- 
General of the Navy, he hath already deliverd in his Accounts, and is ready to perfe& the ſame, 
according to the ordinary Method, ſome of *em lying ready with the Auditors to be declar'd, and 
the reſt of em being made up and deliver'd in to be examin'd, in order to be paſsd; and faith, 
After juſt Allowances had, he does not believe he ſhall appear to be indebred upon the ſaid Ac- 
counts; And alſo denies, that any Perſons are Sufferers for want of their Dues, in reſpect of the 


ſaid Accounts ; or, that the Publick Service is, or hath been, any ways diſcourag'd or diſcredited 


thereby, as in the ſaid Article is alledg'd. 


III. That he the ſaid Earl, while he was in 
ſeveral Ports belonging to the King of Hains Do- 
minions, did receive from the ſaid King of Spain 
and others conſiderable Sums of Money, and great 
Quantities of Wine, Oil, and other Proviſions for 
the Fleet, to a very great Value; forall which he 
ought ro have accounted : But the ſaid Earl did 
convert the ſame to his own Uſe, and did either 
embezzle thoſe Proviſions, or reckon 'em as bought 
with the Money allow'd for furniſhing the Navy 
with treſh Proviſions; and that for advancing his 
own private Intereſt, and ſecuring himſelf from 
rendring any Account to the Publick, he the ſaid 
Earl, during the ſaid War, procurd, enjoy'd, and 
poſleis'd divers great Offices, which were incon- 
ſiſtent, and in their nature improper to be execu- 

ted by one and the ſame Perſon, and which ought 
to be, and by the Laws and U ſages of this Realm 
were and are appointed and deſign'd as Checks 
one upon the other, in Breach of the ſaid Laws, 
to the Diſhonour of his Majeſty, and Prejudice 
of his People, | 


IV. That 


III. To the Third Article the ſaid Earl an- 


ſwereth, and denies, that he receivd any Moneys 
whatſoever from the King of Spain, or any other 


Perſon, as in the Article is alledg d; and faith, 


That what Wine, Oil, or other Proviſions were 
receiv'd from the King of Spain, or any others, 
for the Fleet, were duly deliver'd and diſtribured 
amongſt the Officers and Seamen thereof; and, 
denies he did embezzle any of the Proviſions, or 
reckon'd them, or any part of them, as boughr 
with the Moneys allow'd for furniſhing the Navy 
with freſh Proviſions : And does alſo deny, that 
he the ſaid Earl did enjoy any Offices inconſiſtent 
in their Nature (as he is advis'd) one with the 
other, or which were, or ought to be, Checks one 
upon the other ; or, that he any ways ſecur'd, or 
pretended to ſecure, himſelf from rendring any 
Account to the Publick, by any Office or Offices 
whatſoever; or, that he is guilty of the Breach 
of any Laws, to his Knowledge, by executing any 
Office or Offices, or ever executed the ſame to 
the Diſhonour of his Majeſty, or to the Prejudice 
of his People, as in the ſaid Article is * * 
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IV. That he the ſaid Earl, within the Time a- 


ſaid, hath clandeſtinely, contrary to the Law 
* ſold and diſpos'd of ſeveral Veſſels, 
with their Ladings and Cargo, taken under Pre- 


tence of Prize by his Majeſty's Ships of War, 


vithout Condemnation or judicial Proceedings, 
and converted the Money to his own Uſe, well 
knowing if they had been condemn d, as by Law 
they ought to have been, one Tenth (after Cu- 
ſtoms allow d) and one Third Part of the Value 


thereof, the Cuſtoms and the ſaid Tenth being 


deducted, are by Act of Parliament appropriated 
to eſpecial Uſes. By which Proceedings the 
Publick has been greatly endamag d and defraud- 
ed, and the Debts of the Nation encreas d 


V. And whereas Complaints were made to the 
Commiſſioners for executing the Office of Lord 
High Admiral of England (Where the ſaid Earl 


at that Time preſided ) by the Company trading 


to the Eaſt Indies, of divers Piracies committed in 
the South-Eaſt Seas, to the Deſtruction of their 
Trade, deſiring they might have Letters of Mart 
granted to them, whereby to be empower'd (tho 
at their own Charge) to ſuppreſs ſuch Pirates : 
But the ſaid Earl, preferring his own Intereſt, 
diſcourag'd and rejected their Requeſt and Pro- 
poſal ; and, in ſome ſhort Time after, jointly with 
others, did procure a Commiſſion for one William 
Kidd; as likewiſe a Grant under the Great Seal 

of England, to and for the Uſe of him the ſaid 
Earl, and others, of the Ships and Goods of cer- 
tain Perſons therein nam'd, and alſo of all Goods 
found on board the ſaid Ships. And the ſaid 
Company having Intimation of a Commiſſion 
granted to the ſaid Kidd, being apprehenſive of 
the ill Conſequences of the ſame, did apply them- 
ſelves to the ſaid Board of Admiralty, deſiring to 
know what Powers and Inſtructions were given: 
But ſuch their reaſonable Requeſt was deny'd ; 
and Kidd, who was known to be a Perſon of ill 
Fame and Reputation, order'd to purſue the in- 
tended Voyage; in which he did commit divers 
Piracies and Depredations on the High Seas, be- 
ing thereto encourag d thro' the Hopes of being 
protected by the high Station and Intereſt of the 
ſaid Earl, in Violation of the Law of Nations, 
and the Interruption and Diſcouragement of the 
Trade of England. 


VI. That the ſaid Earl, within the Time afore- 
ſaid, when an horrid Conſpiracy was diſcover'd 
againſt his Majeſty's ſacred Perſon, and the King- 
dom was under an Apprehenſion of an immediate 


Invaſion from France ; and divers Ships of War 


(particularly the Ship Dutcheſs) were Arm'd out, 
Equipp'dand Mann'd in Defence of the Realm, to 
. oppoſe the intended Invaſion, did his utmoſt En- 
geavour to prejudice and weaken the Navy Royal 


of 


IV. To the Fourth Article the ſaid Earl = 
ſwereth, and faith, He believes that the Prizes ba. 
ken in the late War were appropriated as by th 
Act of Parliament in that behalf is provided "Wa | 
denies that he did, at any Time, ſell or gif, of, 
of any Veſſel or Veſſels, or their Ladi oo 

n , E ngs or Cargo 
taken as or under the pretence of Prize, by 15 
of his Majeſty's Ships of War, without Condem. 
nation or judicial Proceedings, or converted the 
Moneys ariſing by Sale of any Veſſel or Veſſels 
or their Lading or Cargo, taken as or under pre | 
rence of Prize, by any of his Majeſty's Ships of 
War, to his own Uſe; but, on the contrary, dig 
from time to time, in his Station, give Orders 
that the Prizes taken ſhould be carefully preſery'y 
without Embezzlement, and duly proceeded x. 
gainſt, and the Produce anſwer'd as the Law di-. 
rects: And therefore humbly inſiſteth, that the 
Publick hath been no ways endamag'd, or the 
Debts of the Nation encreas d, by any Neglect 
or Default of the ſaid Earl. 

V. To the Fifth Article the ſaid Earl ſaith 
That the Eat. India Company, about the begia- 
ning of March, One thouſand Six hundred Nine- 
ty and Six, did apply to the Admiralty Board, of 
which the ſaid Earl was one, to impower their 
Ships and Officers to ſeize and take all Pirates in- 
feſting the Seas within the Limirs of their Char. 
ter; and likewiſe to erect a Court of Admiralty 
in thoſe Parts, to try and condemn ſuch Pirates 
as they ſhould take. Upon which Application 
the Board of Admiralty did take Advice, and were 
inform d, They had no Authority to grant the 
ſame; and denies he the ſaid Earl ever diſcou- 
rag d or rejected the Company's Requeſt therein, 
unleſs it were by telling them, That the Admi- 
ralty by Law could not grant the ſame : And de- 
nies that the Company was ever deny d Letters 
of Mart in common Form, to the Knowledge of 
the ſaid Earl: And faith, as to the Matter of 
Kidd, in the Article mention d, He was gene 
upon his Expedition about twelve Months before 
that Time. And as to his Commiſſion, and the 
Grant in the ſaid Article mention'd, the ſaid 
Earl humbly conceives, and is advisd, the ſame 
were not contrary to Law; but ſure he is, the 
ſaid Expedition was intended for the Publick 
Good and Service; and faith, The ſaid Kidd had 
no Powers or Inſtructions from the Board of Ad- 
miralty, other than the ordinary and common 
Letters of Mart, the Contents whereof are com- 
mon, and well known to Merchants. And the 
ſaid Earl doth deny that he knew the ſaid Kidd 
to be of ill Fame and Reputation; but in caſe 
the ſaid Kidd hath committed any Piracies, he 
the ſaid Kidd is anſwerable, and ought to anſwer 
for the ſame, he never being order d by the ſaid 
Earl ſo to do; nor had he ever any the leaſt En- 
couragement given him by the ſaid Earl, or any 
other, to his Knowledge, to expect or hope for 
any Protection therein, or in any illegal Action 
done or committed by him, | 

VI. To the ſixth Article the ſaid Earl faith, 
he believes it to be true, that there was a horrid 
and barbarous Plot and Conſpiracy againſt his 
Majeſty's ſacred Perſon, and that there was an 
Apprehenſion of an immediate Invaſion ; but the 
{aid Earl hopes, no Neglect of Duty in his Sta- 
tion can be imputed to him to prevent the ſame. 
And as for the Ship Durcheſi, which was, amongſt 


many others, arm'd and equipp'd in Defence » 
| the 


1701. 
lan ; fe 1 that he the ſaid Earl, by Co- 
„ N. bi Office (being then firſt Commiſſio- 


ucing the Office of Lord High Ad- 
) without the Privity of the o-. 
contrary to = Cu 

and preferring his Hopes of Gain to him- 
TL pon the ery of the Publick, did order 
Capt. Steward, Commander of the Ship Dutcheſs, 
to deliver over and pur on Board the ſaid Kidd, 
mention'd in the foregoing Article, out of the 
{aid Ship The Dutcheſs, a great Number of able 
Seamen, levied and provided at the Expence ot 
the Publick, and then diſcharging their Duty in 
Defence of their Country, and againſt their own 
Conſent, to the Prejudice of the Publick Security, 
and to the endangering of the ſaid Ship The Duth- 
eſs, if it had been attack d by the Enemy. 


ner for exec 
miral of England 
ther Commiſſioners, 


VII. That the ſaid Earl, during the ſaid War, 
and at a Time of the greateſt Exigency and Ne- 
ceſſity, when Ships, Men, and Money were wan- 
ting to guard the Seas, and protect our Trade, 
did by Miſrepreſentations, and contrary to his 
bounden Duty, and the Truſt repoſed in him, 
procure a Grant or Order for his Majeſty's Ship 
The Dolphin, then fitted out, mann'd and equipp d 
for the Service of the Publick, to be employ d in 
a private Voyage and Undertaking, for the Ad- 
vantage of himſelf and others concerned with 
him. In purſuance whereof, and for their pri- 
vate Gain, the Ship was, at the Publick Expence, 
continued in Foreign Parts for ſeveral Months, 
to the Deſtruction and Loſs of his Majeſty's 
Subjects on Board the ſame, to the weakening the 

Navy, by rendering the ſaid Ship unſerviceable, 
and the increaſing the Debts of the Publick. 


VIII. That the ſaid Earl, during the Time of 
his Commanding the Navy Royal of England, did, 
through Neglect, and in Contempt of Orders, 


unneceſſarily hazard and expoſe to imminent 


Danger the ſaid Navy; and that during the 
Time aforeſaid, having had many Opportunities 
of taking or deſtroying the Ships belonging to 


the French King, the ſaid Earl, contrary to Ad- 


vice, in Diſobedience to Orders, and in Neglect 
of his Duty, did ſuffer and permit the ſaid 
Ships to return ſafe into their own Harbours. 


IX. That the ſaid Earl, well knowing our So- 
veraign Lord the King to have been engaged in 


ſeveral Alliances with the Emperor of Germany, 


and other Princes and States, particularly in a 
Treaty concluded with his Imperial Majeſty, 
in the Year of our Lord One Thouſand Six 
Hundred Eighty Nine, the End and Intention 
of all which Leagues and "Treaties were to pre- 
rent the Growth of the Power of the French 
King, and to ſecure England, and the ancient 
Allies of Eng/and, againſt the ſame, did not- 
withſtanding in concert with other Falſe and E- 
vil Counſellors, adviſe our ſaid Soveraign Lord 
the King in the Year One 'Thouſand Six Hun- 


dred Ninety Eight, to enter into one Treaty for 


di- 


Lord Sommers and Lord Halifax, 


the Realm, the ſaid Earl ſaith, that the Men in 
the ſaid Article mention'd to be taken from on 
Board her, were but ſome of the very Perſons 


that were juſt before taken from on Board Capt. 


Kidd, and returned by their own Conſent on 
Board Capt. Kidd again, not being above twenty 
in Number ; and faith, all Fears of the Invaſion 


were then over and at an end: And denies, that 


the ſame was intended to weaken, or did wea- 
ken the {aid Ship, or the Navy Royal; or that 
the ſaid Seamen ſo returning on Board the ſaid 
Kidd, were levied or provided at the Expence of 
the Publick, or did return or were put on Board 
the ſaid Kidd, againſt their own Conſent, or to 
the Prejudice of the Publick Security ; or that 
the Ship Dutcheſs was thereby endanger'd, if ſhe 


had been attack'd, as in the ſaid Article is al- 


ledg d. 
VII. To the ſerenth Article the ſaid Earl an- 


ſwereth and denies, That he did by Miſrepreſen- 


tation, or otherwiſe, obtain or procure a Grant᷑ 
or Order for his Majeſty's Ship Dolphin, to be 
employ'd in a private Voyage or Undertaking ; 
but what was done therein, was done upon the 
Peace concluded, and by his Majeſty's Command, 


at the Inſtance and Requeſt of other Perſons, _ 


and not of the ſaid Earl, but contrary to his O- 
pinion. Nor was the ſaid Earl any way con- 
cerned in Intereſt therein, till after his Majeſty's 
Orders were given about the ſaid Ship; and then, 
and not before, ſome of the Perſons concerned in 
the ſaid Adventure, deſired the faid Earl to take 
ſome Shares therein (the Number whereof he 
doth not remember) which the ſaid Earl accord - 
ingly did; but humbly inſiſts that his Actings 
therein were not contrary to his Duty, or the 
Truſt in him repoſed, or the Debts of the Na- 
tion thereby increas'd. 


VIII. To the Eighth the ſaid Earl anſwereth 


and denies, That at at any Time while he com- 
manded the Navy Royal, he did through Neg- 
le& or Comtempt of Orders, unneceſſarily ha- 
zard or expoſe to Danger the ſaid Navy; and 
alſo denies, that upon any Opportunity of ta- 
king or deſtroying the Ships of the French King, 
he did, contrary to Advice, or in Diſobedience 
to Orders, neglect to do the ſame: And alſo 
denies that he did ſuffer or permit any of the 


French King's Ships to return into their own 


Harbours, when he had Opportunity to prevent 
the ſame; and humbly inſiſts he is not guilty of 
any Neglect or Omiffion of his Duty herein, 
nor did expect in this Particular to be charged 
therewith, conſidering his faithful Services ren- 
dered againg the French Fleet, 

IX. To the Ninth Article the ſaid Earl ſaith, 
He believes it to be true, that his Majeſty hath 
been engaged in ſeveral Alliances with ſeveral 
Princes, and particularly with the Emperor, 
in the Year One Thouſand Six Hundred Eighty 
Nine ; and that the End of thoſe Alliances was 
to prevent the Growth and Power of France, 
and to ſecure this Kingdom and its Allies: But 
the ſaid Earl does deny, that he did adviſe his 
Majeſty to enter into the Treaty of Partition, 
charged upon the ſaid Earl in this Article, and 
ſo far as the ſaid Earl was any ways acquainted 


therewith, he objected to, and gave his Opinion 


againſt the fame, 
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dividing the Monarchy and Dominions of Spain; in purſuance whereof, in the Year One Thouſang 
Six Hundred Ninety Nine, one other Treaty was entered into to the like Purpoſe; by which Trea- 
ties great Injuſtice was done to the Emperor, an ancient Ally of our ſaid Soveraign Lord the King 
and 2 large Part of the ſaid Spaniſh Dominions were to be added to the Crown of Fraxce ; boꝶm 
which Treaties were prejudicial to the Intereſt of the Proteitant Religion all over Europe, Ruingys 
to the Trade of England, and Diſhonourable to our Soveraign Lord the King, and the People of 


All which Cri 


* 


Theſe Kingdons. | : 4 i 
mes and Miſdemeanors, were committed and done by him the ſaid Earl, againſt 


our Soveraign Lord the King, his Crown and Dignity, the Peace and Intereſt of this Kingdom 
and in Breach of the ſeveral Truſts repoſed in him the ſaid Earl. y 


X. And he the ſaid Earl of Orford was one 
of the Lords Juſtices, during his Majeſty's Ab- 
ſence beyond the Seas, the Firſt Commiſſioner 
for Executing the Office of Lord High Admi- 
ral of England, Commander in Chiet of his Ma- 
jeſties Navy Royal, one of his Majeſties Privy 
Council, and Treaſurer of his Majeſty's Navy, 
or in ſome or one the ſaid Stations, during the 
time that all and every the Crimes before ſet 


forth were done and committed. 


That the ſaid Commons by Proteſtation, ſa- 


ving to themſelves the Liberty of Exhibiting, at 


any time hereafter, any other Accuſation or Im- 


peachment againſt the ſaid Earl, and alſo of 


Replying to his Anſwers or to any of them, and 


of offering Proofs of all the ſaid Premiſes or any 


of them, or any other Impeachment or Accuſa- 


tion that ſhall be exhibired by them, as the Caſe 
ſhall according to the Courſe of Parliament 


| Require ; do Pray and Demand, That the ſaid 


Earl may be put to Anſwer for all and every of 
the Premiſes, and that ſuch Proceedings, Exa- 
minations, Trials and Judgments, may be upon 
every of them had and uſed, as is agreeable to 
Law and Juſtice. 


After Reading in the Houſe the Articles of 
Impeachment brought up againſt Edward Earl of 
Orford, for High Crimes and Miſdemeanors, his 


Lordſhip humbly deſired to have a Copy of the 


ſaid Articles, and that he would put in his An- 
ſwer to them in as ſhort a Time as the Houſe 


ſhould think fit; it is thereupon ordered by 


the Lords Spiritual and Temporal in Parliament 
aſſembled, That Edward Earl of Orford may 
have a Copy of the ſaid Articles. 35 

A Meſſage was ſent to the Houſe of Com- 
mons by Sir Richard Holſord, and Mr. Pitt, to 
acquaint them, that upon Search of the Jour- 
nals of this Houſe, they do not find any Pre- 


cedent of Security given to abide the Judgment 


of this Houſe by any Peer, upon an Impeach- 
ment of High Crimes and Miſdemeanors. 


Die Mercuri j 14 Maij, 1701. 
This Day Edward Earl of Orford delivered his 


| Anſwer to the Articles of Impeachment of the 


Houſe of Commons againſt him, which was read 

by the Clerk. | | 
The Committe appointed to conſider of the 

manner in delivering Articles of Impeachments 


X. To the Tenth Article the ſaid Earl an. 
ſwereth and ſaith, That true it is, his Majeſiy 
was pleaſed to employ and intruſt him in the 
ſeveral Offices and Stations in this Article men- 
tioned, for ſeveral Years, as his Majeſty Occg. 
ſions required, although not for all the Time in 
the ſaid Article mentioned; and hopes and hum. 
bly inſiſteth upon it, that he the ſaid Earl did 
from time to time, according to his Duty, and 
the Truſts in him repoſed, diſcharge the (aig 
Offices and Employments with Loyalty, Faith- 
fulneſs and Zeal to his Majeſty and his Pro- 


ple. | 
And thus having laid his Caſe before your Lord- 
ſhips, he the ſaid Earl does humbly inſiſt 
and Anſwer to the ſaid Impeachment, and all 
and every the Articles aforeſaid, Exhibited 
againſt him, that he is not Guilty of all or 
any of them, or of all or any the Matters or 
Things by the ſaid Articles charged, in May- 
ner and Form as the ſame are therein, and there. 
by alledg'd againſt him ; and that the Matters 
by him before ſet forth to bedone and tranſact- 
ed orany of them, were not done or committed 
by him the ſaid Earl, againſt our Soveraign 
Lord the King, his Crown and Dignity, or 
the Peace or Intereſt of this Kingdom, or in 
Breach of the Truſt repoſed in him the aid 
Earl, and humbly ſubmits himſelf herein to 
your Lordſhip's Judgment. 5 


ORF ORO. 


by the Commons being Revived, the Houſe was 


adjourned during Pleaſure ; and the Lords went 
to the Committee. After ſome Time, the Houſe 
was reſumed, and the Earl of Stamford reported, 
that they had inſpected the Journals, and find 
the firſt Step, after Anſwers to Impeachments 
are delivered, is, to ſend a Copy thereof to the 
Houſe of Commons, Wherepon it is ordered 
by the Lords Spiritual and 'Temporal in Parlia- 
ment aſſembled, that the Anſwer of Edward Earl 
of Orford, delivered this Day to the Articles ot 
Impeachment depending againſt him, be Copied, 
in order to be ſent to the Houſe of Commons 
to Morrow-morning, by two Maſters of Char- 


cery. 

The Earl of Orford having this Day delivered 
in his Anſwer to the Articles of Impeachment 
againſt him, deſired that Mr. Dodd, and Mr. 
Pooley might be aſſigned Counſel for him upon 
his Trial: It is ordered by the Lords Spiri- 
tual and Temporal in Parliament aflembled, 


that Mr. Dodd and Mr. Pooley ſhall, and they are 


hereby aſſigned Counſel for the Earl of Orford, 
as deſired. N 


Die 


. 


e 


ſhould faithfully aſſiſt each other. | 


1701 
Die Jovis 159 Maii, 1701. 


A Meflage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Pitt, to carry 
down a Copy of the Earl of Orford's Anſwer to 
rhe Articles of Impeachment againſt him. f 

A Meſſage was ſent to the Houſe of Commons 


: by Sir Richard Holford and Mr. Pitt, to ac- 


quaint them, That they having on the firſt Day 
of April laſt, ſent up to their Lordſhips an Im- 
peachment againſt J/illiam Earl of Portland, for 
High Crimes and Miſdemeanors : And having 
alſo on the Fifteenth Day of the ſame Month 
ſeverally Impeached John Lord Sommers, and 
Charles Lord Halifax, of High Crimes and Miſ- 
demeanors ; their Lordſhips think themſelves 
obliged to put them in Mind, that as yet no par- 
ticular Articles have been exhibited againſt the 
ſaid Lords; which after Impeachments have been 
ſo long depending, is due in Juſtice to the Per- 
ſons concerned, and agreeable to the Methods 
of Parliament in ſuch Caſes. 


ARTICLES exhibited by the Knighs, Ci- 
tizens, ond Burgeſſes in Parliament aſſem- 
bled, in the Name of themſeFves, and of all 
the Communs of England, againſt John 
Lord Sommers, Baron of Eveſham, 12 

 Maiutenance of their Impeachment a= 
gainſt him for High Crimes and Miſde- 


MEANOTS. 


I 'T HAT a Treaty and Alliance between 

Leopold the Emperor of Germany, and 
the Sates-General of the United Provinces, Was 
made and concluded in the Year of our Lord 
One thouſand ſix hundred eighty nine, upon 


their conſideration of the greatneſs of the Com- 


mon Danger, which then threaten'd all Chriſten- 
dim from the exceſſive Power of France, and the 
unconſtant Faith of the French in the Obſer- 
vance of Treaties ; whereby it was agreed, that 
there ſhould be, and remain for ever, a Conſtant, 
Perpetual, and Inviolable Friendſhip and good 
Correſpondence between his Imperial Majeſty 
and the Szates-General, that each of them ſhould 
be obliged to promote the others Intercſt, and 


as much as in them lay, prevent all Damages 


and Inconveniencies to each other. 

That during the continuance of the War, 
there ſhould be not only a Defenſive, but alſo 
an Offenſive Alliance between the ſaid Parties, 
by vertue whereof they ſhould both of them 
act in an hoſtile manner with all their Forces 
by Sea and Land, againſt the Bench King, and 
ſuch of his Allies as ſhould refuſe to ſeparate 
themſelves from him. That after the War 
ſhonld be ended, and a Peace concluded, there 


ſhonld remain between his Imperial Majeſty, 


his Heirs, and Succeflors, and the States-General, 
a perpetual Defenſive Alliance againſt the Crown 


of France, and its Adherents. 


That if the Crown of Fance ſhould again at- 
tack either of the ſaid Confederate Parties, at 
what time ſoerer the ſame ſhould be done, they 


V OIL. V. That 


Lord Sommers and Lord Halifax. 245 


The Meſſenger ſent to the Houſe of Commons 
return Anſwer, viz. That the Articles againſt 
William Earl of Portland, John Lord Sommers, 
and Charles Lord Halifax, are preparing, and in 
a ſhort time their Houſe will ſend them up to 
the Houle of Lords. 


Die Lune 199 Maui, 170m. 
A Meſlage was brought from the Houſe of 


Commons by Mr. Harcourt, and others, with the 
Articles of Impeachment againſt John Lord Som- 


mers; and to acquaint this Houſe, that the 


Matter of the Charge was contained in the 
Articles; and alſo that he was commanded to 
Pray and Demand, that the Lord Sommers do give 
ſufficient Security to abide the Judgment of the 
Houſe of Lords. | 

The Articles were read by the Clerk, as fol- 
lows, viz. 


De ANSWER of John Lord Sommers, 


Baron of Eveſham, to the Articles ex- 
 hibited by the Knights, Citizens, and 
Pargeſſes in Parliament aſſembled, iu 
the Name of themſelves, and of all the 
Commons of England, in Maintenance 
of their Impeachment againit him for 
High Crimes and Miſdemeanors, ſuppos'd 


to be by him committed. Deliver'd in 


24 May, 1701. 


1 ſaid Lord Sommers, ſaving to himſelf 
all Advantages of Exception to the ſaid 
Articles, and of not being prejudiced by any 
Words or want of Form in this his Anſwer, and 
alſo ſaving to himſelf all Rights and Privileges 
belonging to him as one of the Peers of this 


Realm ; for Anſwer to the ſaid Articles hum- 


bly ſaith; 


I. To the firſt Article, That he believes the 
now Emperor of Germany, and the States-General 


of the United-Provinces, being in the Year One 


thouſand fix hundred and eighty nine, engaged 
in a War with France, a Treaty and Alliance 
was concluded between them, and a ſeparate 
Article then made, to the Effect in this Ar- 
ticle mentioned; and that his Sacred Majeſty 


did afterwards Enter into, Ratify and Approve 


the ſame ; to which Treaty, ſeparate Article, 
and Ratification (for Certainty thereof ) he re- 
ferreth himſelf ; and further ſaith, Thar in the 
Year One thouſand Six hundred and Ninety 
eight, his Majeſty, before he left England, was 
pleaſed to tell him, that ſome Intimat ion had 


been given to the Earl of Portland, when in 


France, that the French King inclined to come 
to an Agreement with his Majeſty, concerning 
the Succeſſion to the Crown of Spain. And after- 
wards in Auguſt, One thouſand Six hundred 
and Ninety eight (his Majeſty being then in 
Holland, and the ſaid Lord Sommers at Tunbridge- 
Wells, by his Majeſty's Permiſſion, for Reco- 
very of his Health) Mr. Secretary Vernon com- 


municated to him a Letter he had then received, 
PR: Yy Vrit⸗ 
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That his Imperial Majeſty, and the States-Ge- 
eral ſhould at all times, by all means, with all 
their Forces, Protect and Defend all the Rights 
of each other againſt the Crown of Frauce, and 
its Adherents. 7 

And other Proviſions were thereby made for 
their mutual Security, as well during the Con- 
tinuance of the War, as after the Concluſion of 
a Peace. | 

That certain ſeparate Articles were alſo at or 
about that time made, whereby the States- Gene- 
ral marurely conſidering that France had openly 
declared in ſeveral Courts, that (notwithſtand- 
ing the moſt ſolemn Renunciation) they conti- 
nued their Pretenſions by Force cf Arms to 
aſſert for The Dauphin the Succeſſion of the Spa- 
niſh Monarch, in caſe the King of Spain ſhould 
die without Iſſue; and alſo conſidering what a 
Blow their State would receive, and what a Pre 
judice might happen thereby to the publick Af- 
fairs, and Quiet, did promiſe, That in caſe his 
ſaid Catholick Majeſty ſhould die without law- 
ful Iffue, they would with all their Forces aſſiſt 


his ſaid Imperial Majeſty or his Heirs, in ta- 


king the Succeſſion of the Spaziſh Monarchy, 
lawfully belonging to that Houſe, together with 
its Kingdoms, Provinces, Dominions and Rights, 
and in their obtaining and ſecuring the quiet 
Poſſeſſion thereof, againſt the French, and their 
Adherents, who ſhould directly or indirectly 
oppoſe that Succeſſion, and with Forces re- 
pel the Force that ſhould be brought againſt 
them. | 5 

That at the Inſtance of the Kates- General, in 
Purſuance of the ſaid Treaty and ſeparate Arti- 
cles, our moſt Gracious Lord and Soveraign his 
moſt excellent Majeſty King William III. was 


invited to enter into an Alliance of the aforeſaid 


Treaty, and into the Agreement of the ſaid ſe- 

parate Articles; and thereupon for reſtoring and 
preſerving the publick Peace and Quiet, did at- 
terwards in the ſaid Year of our Lord One thou- 
ſand fix hundred and eighty nine, enter into, 
and under the great Seal of England, accept, ap- 
prove and ratify, and in the moſt ſolemn Manner, 
engage and promiſe religiouſly and inviolably to 
obſerve the ſame, without violating the ſaid 
Treaty or ſeparate Articles in any Article, or 
ſuffering the ſame to the utmoſt of his Power to 
be violated. | 

That in the Year of our Lord One thouſand 
ſix hundred and ninety eight, a Treaty was pro- 
jected and contrived in Frante, to be ſet on Foot 
between his Majeſty, the French King, and the 
States-General, for a Partition of the Spaniſh 
Monarchy, whereby many large Territories 
thereunto belonging were to be allotted and de- 
livered up to Fraxce. | 

That the Tenor and Deſign of the ſaid laſt 
mentioned Treaty, whilſt the ſame was in Nego- 
tiation, was communicated to the ſaid John 
Lord Sommers, then one of the Lords Juſtices of 
England, Lord Chancellor of Eugland, and one 
- his Majeſty's molt Honourable Privy Coun- 
gil. 

That the ſaid Lord Sommers, well knowing the 
moſt apparent evil Conſequences, as well as the 
Injuſtice of the ſaid Partition, did not, accord- 
ing to the Truſt and Duty of his ſaid ſeveral 
Offices, diſſuade or endeavour to obſtruct its ta- 

king effect; but on the contrary, having neither 


Regard 


written by the Earl of Portland, by his Ma jelty's 
Order, wherein it was mentioned, that Count 
Tallard (who was then Ambaſſador from the 
French King to his Majeſty) had declared an Ac. 
commodation might be found out in relation to 
the Succeſſion of Spain, in Caſe of that King's 
Death; and that his Majeſty had ſounded 
France upon what Terms an Agreement mich; 
be made, and the Conditions were near of this 
Nature, (viz.) That the Electoral Prince of 
Bavaria ſhould have the Kingdom of Spain, the 
Indies, the Low Countries, and all that depends 
upon the Spaniſh Dominions (except the King- 
doms of Naples and Sicily, Sardinia, the Province 
of Guypuſcoa on this ſide of the Pyrenaans, Fita. 
rabia and St. Sebaſtian, Final, and the Places in 
Tuſcany, of which Spain then ſtood poſſeſſed 3) 
in Conſideration of which, Fance was abſolute. 
ly to renounce the Right it pretended to the 
Succeſſion of Spain, and Milan was to be given 
to the Arch-Duke, ſecond Son to the Emperor: 
Ard that his Majeſty commanded the ſaid Mr. 
Secretary to ſpeak to him the ſaid Lord Summer 
touching that Matter; and that his Lordſhip 
ſhould diſcourſe it with thoſe he thought he 
might truſt with that Secret, which to keep 
with the utmoſt Care was by the ſaid Letters 
mentioned to be of the higheſt Importance; 
and at the ſame Time, the ſaid Lord Sommers 
received a Letter from his Majeſty, ſigned by 
himſelf, intimating that Count Tallard had mad: 
ſome Propoſitions touching an Agreement with 
his Majeſty concerning the Succeſſion of the 
Kingdom of Spain, the which the ſaid Earl of 
Portland would write to Mr. Secretary Venn, 
to the end his Majeſty might have ſome Opi- 
nions upon that Affair, which required the 
greateſt Secrecy, and in which no Time was to 
be loſt, if that Negotiation were to be carried 
on; and for that End his Majeſty thereby com- 
manded the ſaid Lord Sommers to ſend full Pow- 


ers to him under the great Seal of England, with 


Blanks for the Names of Commiſſionersto treat 
with Count Tallard; which his Majeſty by his 
ſaid Letter was pleaſed to ſay, he believed 
might be done ſecretly : That none but the ſaid 
Lord Sommers and Mr. Secretary Vernon, and 
thoſe to whom the ſaid Lord Sommers and Mr. 
Secretary ſhould communicate it, might have 
knowledge thereof; and that the Clerks who 
were to write the full Powers might not know 
what they were, or to the like Effect; and the 
ſaid Lord Sommers did immediately return the 
Earl of Portland's ſaid Letter to Mr. Secretary 
Vernon, and deſired him to communicate the 
Contents thereof to the Earl of Orford and the. 
now Lord Halifax (Two of the then Lord Juſt: 
ces, who as he was aſſured were then in Town) 
and alſo to ſuch others as they and Mr. Secre- 
tary Vernon ſhould think fit; who in regard of 
the King's Command to have that Affair kept 
a Secret, thought fit to impart it to the Duke ot 
Shrewſbury only (as the ſaid Mr. Secretary after. 
wards acquainted the ſaid Lord Sommers; ) and 
ſome Time afterwards the ſaid Lord Halifax 
came down to the ſaid Wells, and Mr. Secre- 
tary Vernon coming thither alſo about the ſame 
Time, they and the ſaid Lord Sommers had Dit 
courſe together concerning the ſaid Propoſal; 
and the ſaid Lord Sommers, by Letter dated the 


28th of Auguſt, One thouſand fix hundred _ 
. 


1701 

8 his Majeſty's Honour, engag'd by the 
Rid Sou with tha eee, and States General, 
as aforeſaid; to the Trade and known Intereſt of 
this Kingdom, or the Peace of Europe; did ad- 
viſe his Majeſty to enter into the ſaid Treaty, 
and did ſo far encourage and promote the ſame, 
that the ſaid Treaty was concluded and ratified 
under the Great Seal of England, then in the Cu- 
ſtody of the ſaid Lord Sommers; and thereby the 
Kingdoms of Naples and Sicily, the Places depend- 
ing on the Monarchy of Sain, ſituate on the Coaſt 
of Tuſcany, or the adjacent Iſſands, comprehended 
under the Name of Santo Stephano, Porto Hercole, 
Orbitello, Telamone, Porto Longone, Piombino, the Town 
and Marquiſate of Final, the Province ot Guypuſ- 
coa, particularly the "Towns of Fontarabia and 
St. Sebaſtian, ſituate in that Province, and eſpe- 


cially the Port of the Paſſage which is therein 
compriz'd, with ſeveral other Parts and Things 


of, or belonging to, the ſaid Kingdom of Spain, 
were allotted to the Dauphin for his Share ; and 
the Crown of Spain, and the other Kingdoms, 
Iſlands, States, Countries, and Places depending 
' thereon (except ſuch Part, as aforeſaid, which 
was thereby allotted to the Dauphin for hisShare, 
and the Dutchy of Milan, herein after mention'd) 
was given and aſſign'd to the Electoral Prince, 
eldeſt Son to the Elector of Bavaria, for his Share, 
to enjoy the ſame to him, his Heirs and Succeſ- 
ſors, for ever, never to be moleſted therein on any 
Pretence of Right or Claim on the part of the 
Hench King, or the Dauphin, or his Iſſue, Heirs 


or Succeſſors, nor on the part of the Emperor, 


the King of the Rmans, the Arch-Duke Charles 
his ſecond Son, and other Children, or his Heirs 
or Succeſſors; and the Dutchy of Milan was there- 
by agreed to be given to the ſaid Arch- Duke for 
his Share, and in extinction of all Pretenſions and 
Rights which the {aid Emperor the King of the 
Romans, the ſaid Arch-Duke Charles, all his other 
Children, Succeſſors, and Heirs, might have to 
the ſaid Succeſſion of Spain. By which Treaty it 
was alſo further agreed, That it any Prince what- 
ſoever ſhould oppoſe the taking Poſſeſſion of the 
Shares thereby agreed on, as aforeſaid, his Ma- 
jeſty, the French King, and the States General, 
ſhould aſſiſt one another againſt ſuch Oppoſition, 
and hinder the ſame with all their Power. 
That by a ſecret Article of the ſaid Treaty, in 
like manner ratified under the Great Seal of En- 
gland, *rwas provided, That if the King of Spain 
ſhould die without Iflue, and the Electoral Prince 
of Bavaria ſhould afterwards die without Iflue, 
his Electoral Highneſs of Bavaria, his Father, 
ſhould ſucceed him in all the Kingdoms, Iſlands, 
States, Countries, and Places aſſign'd to the Ele- 
ctoral Prince, as aforeſaid, and enjoy the ſame to 
him and his Children, Succeſſors, and Heirs, then 
born, or to be born; ſo as neither the Emperor, 
his Children, nor any other Perſon, ſhould or 
might, under any Pretext, form the leaſt Preten- 
ſion to that Succeſſion, his Majeſty, the French 
King, and States General, thereby engaging them- 
{elves to employ all their Power, by Land and by 
Sea, for maintaining the Order eſtabliſh'd by the 
ſaid ſecret Article, relating to the Succeſſion of 
the Monarchy of Hain. | | 
That the ſaid Treaty was ratified under th 
Great Seal of England (then in the Cuſtody of 
the ſaid Lord Sommers) as an Agreement between 
his Majeſty, the French King, and States General, 
Vo L. V. 5 not- 
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Ninety and eight, did (as his own Thoughts, and 
as what he apprehended to be the Reſult of their 
Conſideration) humbly repreſent to his Majeſty, 
Firſt, That the entertaining of ſuch a Propoſal, 
as was mention'd by Count Tallard, ſcem'd to be 
attended with very many ill Conſequences, if the 


French did not act a ſincere Part; but that they 


were ſoon at Eaſe, as to any Apprehenſion of 
that ſort, being fully aſſur'd his Majeſty would 
not act but with the utmoſt Niceneſs in an Af- 
fair wherein his Glory, and the Safery of Europe, 
was ſo highly concern'd. That the Second Thing 
they conſider d, was the very ill Proſpect of what 
was hke to happen upon the Death of the King 
of Hain, in caſe nothing was done previoully to- 
wards the providing againſt that Accident, which 
ſeems probably to be very near; the King of 
France then having ſo great a Force in ſuch a 
readineſs, that he was in a Condition to take 
poſſeſſion of Spain before any other Prince could 
be ready to make a Stand: That his Majeſty was 
the beſt Judge whether that was the Caſe, who 
was fo perfectly inform'd of the Circumſtances 


of all Parts abroad. But, ſo far as related to 


England, it would be the want of Duty not to 
give his Majeſty this clear Account, That there 
was a Deadneſs, and want of Spirit, in the Na- 
tion univerſally, ſo as not at all to be diſpos'd to 
the Thoughts of entering into a new War; and, 
that they ſeem'd to be tir'd out with Taxes, to 
a Degree beyond what was diſcern'd, until it ap- 
pear'd upon the Occaſion of the then late Ele- 
ctions: That that was the Truth of the Fact, 
upon which his Majeſty would determine what 
Reſolutions were proper to be taken. The re- 
maining Conſideration was, what would be the 
Condition of Europe, if the Propoſal took place; 
bur of that they thought themſelves little capable 
of judging ; but it ſeem'd, that if Sicily were in 
the French hands, they would be entirely Maſters 
of the Levant Trade: That if they were poſſeſs'd 
of Final, and thoſe other S:a-Ports on that fide 
(whereby Milan would be entirely ſhut out from 
Relief by Sea, or any Commerce) that Dutchy 
would be of little Signification in the hands of 
any Prince; and, that if the King of France had 
poſſeſſion of that Part of Guypuſcea which is men- 


tion'd in the Propoſal, beſides the Ports he would 


have in the Ocean, it did ſeem he would have as 
ealy a Way of invading Spain on that ſide, as he 
then had on the ſide of Catalonia. But it was 
not to be hoped that France ſhould quit its Pre- 
tenſions to ſo great a Succeſſion, without conſi- 
derable Advantages; and they were afſurd his 
Majeſty would reduce the Terms as low as could 
be done, and make them (as far as was poſſible 
in the then preſent Circumſtances of Things) ſuch 
as might be ſome Foundation for the future Quiet 
of Chriſtendom, which all his Majeſty's Subjects 
could not but be convinc'd was his true Aim. 
And if it could be brought to paſs, that England 
might be ſome way a Gainer by that Tranſaction, 
whether it was by the Elector of Bavaria (who 
was the Gainer by his Majeſty's Interpoſition in 
that Treaty) his coming to an Agreement to let 
the Engliſh into ſome Trade to the Spaniſh Plan- 
tations, or in any other manner, it would wonder- 
fully endear his Majeſty to his Exgliſb Subjects : 
That it did not appear, in caſe the Negotiation 
ſhould proceed, what was to be done on his Ma- 
jeſty's part, in order to make it take place; whe- 
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notwithſtanding the ſaid Lord Sommers well knew 
that the ſame had been concluded between his 
Majeſty's Commiſſioners and the French Ambal- 
ſador, or the Commiſſioner of the Fench King 
only; and, that the Purport thereof had never 
been communicated to the States General at the 
Time of the Ratification thereof under the Grear 
Seal of England, notwithſtanding the Negotiation 
thereof in Holand. 
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ther any more was requir'd, than that the Eng liſe 
and Dutch ſhould fir ſtill, and France it ſelf was to 
ſee it executed; and if that were ſo, hat Secu. 
rity ought to be expected, that if, by their being 
Neuters, the French ſhould be ſucceſstul, the 

would confine themſelves to the Terms of the 
Treaty, and not attempt to make further Adran- 


tages of their Succeſs. And the ſaid Lord Sn. 


mers faith, That after the writing of his ſaid Let- 


ter, he had no Account whatſoever, nor heard any 
thing of the ſaid Treaty, or knew or heard whethe; 

| | | the {ame was proceeded upon, or not, until to- 
wards the latter end of September following; when he was acquainted by Mr. Secretary Vernon, that 
he had receiv'd an Account, that a Treaty relating to the Succeſſion of the Crown of Hain had been 
adjuſted, concluded, and ſign'd by the Commiſſioners named by his Majeſty tor that Purpoſe, and 
the Ambaſſador and Plenipotentiary of the Freach King. And the ſaid Lord Sommers doth deny 
that the ſaid Treaty of Partition, or any Propoſition for ſuch Treaty, or the Tranſaction thereof 
was communicated to him the ſaid Lord Sommers; nor was he acquainted with the ſame, or the De- 
ſign thereof, or any other Matter relating thereto, at any other Time, or jn any other Manner, be. 
fore he was told of the concluding and ſigning thereof, as aforeſaid, than as is herein before men- 
tion'd to be done by his Majeſty, as aforeſaid, and by his and the ſaid Earl of Portland's Letter, here- 


in before mention'd. And the ſaid Lord Sommers doth deny he did, at any Time whatſoever, adviſe 


his Majeſty to enter into the ſaid Treaty, or any way encourage or promote the ſame; but having 
made the Objections before mention'd in his ſaid Letter to his Majeſty, againſt the Propcſicions ſo 
communicated to him, as aforeſaid, and clearly laid open ſuch Thoughts and Obſervations as oc- 
cutr d to him upon the ſaid Matter; he did thereby (as he conceiv'd) fully and faithfully diſcharge 
his Truſt, and the Duty incumbent on him. And the ſaid Lord Sommers further faith, That after- 
wards Mr. Secretary Vernon did acquaint him, that he had receiv'd, by his Majeſty's Command, a 
Copy of the Treaty relating to the Succeſſion of the Crown of Spain, and of T'wo Secret Articles 
relating to the Matter of that Treaty ; and, that he had likewiſe his Majeſty's Command to prepare 
the Inſtruments for the Rarification of the ſame, and to leave Blanks therein for the Names of the 
Commiſſioners of the States General. And accordingly the ſaid Mr. Secretary did prepare the ſaid 
ſeveral Inſtruments, and did bring the ſame, ſo prepar'd, to the ſaid Lord Sommers, to paſs the ſams 
under the Great Seal; which was done accordingly, the ſaid Lord Sommers having a good and layful 
Warrant ſo to do; and the ſaid Ratification was tranſmitted to his Majeſty, to have the ſame per- 
feed in his Preſence : Which Treaty and Secret Articles were to ſuch or the like Effect, as in this 
Article is ſer forth; but for more Certainty, he refers himſelf to the ſaid Treaty and Articles. And 


the ſaid Lord Sommers, not being privy in any other manner than as aforeſaid, to the ſaid Treaty, 


or the Tranſaction thereof, doth not know when, or in what manner, the ſame was communicated 


to the States General, 


II. That for the more effectual carrying on the 
ſaid Treaty, one or more Commiſſion or Commil⸗ 
ſions was or were prepar'd, amended, enlarg d, or 
alter'd by the ſaid Lord Sommers, without any 
lawful Warrant for his ſo doing; whereunto the 
ſaid Lord Sommers, contrary to the Duty of his 
ſaid ſeveral Offices, and in Violation of the great 


Truſt repos'd in him, in or about the Month of 


September, 1698, without communicating the ſame 
to the reſt of the then Lords Juſtices of England, 
or adviſing in Council with his Majeſty's Privy- 
Council thereupon, did preſume to afhx the Great 

Seal of England. | 
That no certain Perſons of known Honour, Fi- 
delity, and Experience were therein nominated 
Commiſſioners, at the Time of the affixing the 
Great Seal of England thereto, but a blank or 
empty Space was left in the ſaid Commiſſion or 
Commiſſions at the Time of the ſealing thereof, 
wherein the Commiſſioners Names were to be af- 
terwards inſerted beyond the Seas; notwithſtand- 
ing which, an Unlimited Power was thereby gran- 
ted to the Commiſſioners, whoſe Names were 
therein afterwards to be inſerted, as aforeſaid, or 
ro either of them, without any written Inſtru- 
ctions whatſoever to reſtrain, guide, or direct 
them in the Exerciſe thereof; in his Majeſty's 
Name to confer and treat with the Commiſſioner 
or Deputy, or Commiſſioners or Deputies, of the 
French King, and alſo with the Commiſſioners or 
| Deguties 


II and III. To the Second and Third Articles 
the ſaid Lord Sommers ſaith, That he having re- 
ceivd his Majeſty's expreſs Commands, by his 
Letter mention'd in his Anſwer to the Firſt Arti- 
cle, to ſend to his Majeſty full Powers, under the 
Great Seal of England, for negotiating the ſaid 
Treaty, with Blanks for his Majeſty's Commiſſio- 
ners Names; which hz humbly conceives, and is 
advis d, was a ſufficient Warrant for him to paſs 
a Commiſſion under the Great Seal for that Pur- 
pole ; and the ſame being prepar'd in uſual Form 
of Commiſſions of full Powers, with Blanks for 
Commiſſioners Names, according to his Majeſty's 
Directions, he did affix the Great Seal to the ſame; 
and the ſaid Commiſſion was ſent to his Majeſty, 
then in Helland, to be perfected in his Preſence, 
by inſerting the Names of ſuch Perſons as his 
Majeſty ſhould think fit to commiſſionate there- 
in (as he conceives might legally be done) which 
Commiſſioners were to receive their Inſtructions 
trom his Majeſty, for the execution of their ſaid 
Power, together with the ſaid Commiſſion, in 
uſual manner: But what Inſtructions, or whether 
any Inſtructions in Writing were given to the 
Commiſſioners, in relation to the executing the 
{aid Power (the ſame no ways concerning the ſa! 
Lord Sommers) he knows not. And the ſaid Lord 
Sommers ſaith, He did deſire his Majeſty, that a 
particular Warrant for the ſaid Commiſſion (which 


had been before ſent by Mr. Seeretary * 
| i 


uties of the Hates General, for preſerving the 
lick Peace, and touching the Succeſſion to the 
Crown of Spain; and his Majelty did thereby 
engage himſelf ro approve, ratifie, and confirm 
whatſoever ſhould be thereupon concluded by 
them, or either of them. | | 
III. That the ſaid Lord Sommers, contrary to 
the Duty of his ſaid Office of Lord Chancellor, 
did affix the Great Seal of England to the ſaid 
Commiſſion or Commiſſions, not having firſt re- 
ceiv'd any lawful Warrant for that purpoſe : In 
hopes of concealing which evil and moſt dange- 
rous Practice, the ſaid Lord Sommers, after he had 
ſeal'd the ſaid Commiſſion or Commiſſions, uſed 
his Endeavours to procure a Warrant to be tranſ- 
mitted to him, for affixing the Great Seal to the 
ſaid Commiſſion or Commiſſions, and that it 
might not be known bur that he had it in due 
time. | | x 
IV. That the ſaid Lord Sommers, contrary to 
the Duty of his ſaid ſeveral Offices, affix'd the 
Great Seal of Eugland to the Ratificat ion of the 
ſaid Treaty, made in the Year of our Lord 1698, 
not having firſt communicated the ſame to the 
reſt of the then Lords Juſtices of England, or ad- 
vis'd in Council with his Majeſty's Privy-Coun- 
cil thereupon; and at the Time of his affixing 
the Great Seal thereto, one entire blank Sheer, 
and many other Blanks, were left in the ſaid 
Rarification, with an Intent to be afterwards 
Kl'd up by other Perſons beyond the Seas, as 
ſhould be thought fit. 


V. That in the Year of our Lord 1699, ano- 
ther Treaty was enter d into, in purſuance of the 
faid Treaty made in the Year 1698, and conclu- 
ded by and between his Majeſty, the French King, 
and the States General, and alſo ratified under the 
Great Seal of England, then in the Cuſtody of 
the ſaid Lord Sommers; whereby the Kingdom of 
Spain (in caſe his Catholick Majeſty ſhould die 
without Iſſue) was agreed to be divided, and ma- 
ny large Territories thereof were allotted to the 
Dauphin for his Share: Which Treaties were evi- 
dently deſtructive of the Trade of this Realm, 
diſhonourable to his Majeſty, highly injurious to 
the Intereſt of the Proteſtant Religion, and mani- 
feſtly tended to diſturb the General Peace of Eu- 
rope, by altering the Balance of Power therein, 
and ſtrengthening Fance aga inſt the good Friends 
_ ancient Allies of our Soveraign Lord the 

ing. 


VI. That whereas by the Laws and Uſages of 
this Realm all Commiſſions under the Great Seal 
of England, for the making any Treaties or Al- 


liances with any Foreign Princes, States, or Po- 


tentates, and all Ratifications under the Great Seal 
of all ſuch Treaties and Alliances, ought to be 
enrolled and enter'd on Record in the Court of 
Chancery, with or by the Prothonotary of the ſaid 
Court, for a perpetual Memorial thereof; and, 


that the Merchants and other Subjects of England, 


having Commerce or Correſpondence in Foreign 


his Majeſty (as he inform d the ſaid Lord Sommers) 
for his ſigning) might be ſign'd and return d: 
Not that he doubted his Majeſty's ſaid Letter to 
be a ſufficient Warrant, but for that ſuch War- 
rant might be more proper to be produced, if 
Occaſion ſhould require, than his Majeſty's ſaid 
Letter; which, by reaſon of other Matters therein 
contain'd, ought not to be produced without his 
Majeſty's Permiſſion, and Which is now made uſe 
of by his Majeſty's gracious Leave. And the ſaid 
Lord Sommers further ſaith, That his Majeſty ha- 
ving by his own, and the Earl of Portland's Lets 
ter before mention'd, directed, That his Majeſty's 
ſaid Commands ſhould be kept ſecret; he did not 
communicate the making of the ſaid Commiſſion, 
otherwiſe than to the Perſons mention'd in his 
Anſwer to the ſaid Firſt Article. 


IV. To the Fourth Article he ſaith, That 
Mr. Secretary Vernon having prepar'd, by his Ma- 
jeſty's Command, the Inſtruments for Ratifica- 
tion of the ſaid Treaty, with Blanks therein, as 
is before ſet forth; he did affix the Great Seal to 
the ſaid Ratification with ſuch Blanks {which he 
conceives, and is advis'd, he might lawfully do) ; 
and having alſo his Majeſty's Command that the 
ſaid Treaty ſhould be kept ſecret, he did not com- 
municate the ſame to the reſt of the then Lords 
Juſtices, or his Majeſty's Privy-Council ; which 
beſides he conceiv'd was unneceſlary to be done, 
in regard his Majeſty had then, by his Commiſſio- 


ners, perfected the ſaid Treaty, ſo that the ſame 


could not be alter'd. | 
V. To the Fifth Article the ſaid Lord Sommers 
ſaith, He believes that in the Year One thouſand 


Six hundred Ninety and nine, another Treaty 


was enter d into and concluded between his Ma- 
jeſty, the Kates General, and the French King, to 
ſuch or ſuchlike Effect as in this Article is men- 
tion d; to which Treaty, for more Certainty 
thereof, he referreth himſelf : And denieth that 
he had any Knowledge of ſuch Treaty, or any 
Tranſaction in order thereunto ; fave only that a 
Draught of the ſaid Treaty was read over in the 
preſence of divers of the Lords of his Majeſty's 
Privy-Council ( whereof the ſaid Lord Sommers 
was one) to Which Draught the ſaid Lord Som- 
mers, as well as others then preſent, did make ſeve- 
ral Object ions; but they were inform'd by his 
Majeſty's Plenipotentiaries for tranſacting the ſaid 
Treaty, who were then alſo preſent, That the 
ſaid Treaty was ſo far perfected, that nothing 
could then be alter d therein; and his Majeſty 


afterwards, by his Warrant, requiring the 1 
5 


ing of the ſaid Treaty under the Great Seal, 
did affix the Great Seal to ſuch Rarification, be- 
ing (as he conceives) oblig'd ſo to do. 

VI. To the Sixth Article he faith, He conceives 
it was not incumbent upon him, as Lord Chancel- 
lor, to ſee the Commiſſions or Ratifications, in this 
Article mention'd, enrol'd; the ſame being pre- 
par'd and brought to the Great Seal by the Se- 
cretaries of State ready engroſs d; and when 
ſeal'd, taken away by them, and the Original 
Treaties remaining in their Cuſtody : But the 


Care of Enrolling the ſame, if neceſſary, doth (as 


he conceives) belong to the Prothonotary of the 
Court of Chancery. | | 


Parrs, may not, through Igorance of the ſame, incur the Pains and Penalties by the Law due to thoſe 
Who ſhall any ways infringe, break, or act contrary to ſuch Treaties; he the ſaid Lord Sommers, not 
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minding the Duty of his Office, did not in any manner enrol, or enter on Record, or cauſe to be en 
rod or enter'd on Record, any of the ſaid Commiſſions or Ratifications in the foregoing Articles 


mention d, as by the Duty of his Place he ſhould and ought to have dons ; but fo to 
neglect and omit in Breach of his Duty, and in Violation of the Laws of this Realm. 


VII. That the ſaid Lord Sommers, when the 
Cuſtody of the Great Seal of England was com- 
mitted to him, did ſwear well and truly to ſerve 
our Soveraign Lord the King, and his People, 
Poor and Rich, after the Laws and Uſages of this 
Realm, and truly to counſel the King, and his 
Counſel to keep, and not to know nor ſuffer the 
Hurt or Diſinheriting of the King, or that the 
Rights of the Crown ſhould be decreas'd, as far 
forth as he might let it; and, if he could not let 
it, that he would make it clearly and expreſly to 
be known unto the King, with his true Advice 
and Counſel ; and, that he ſhould do and pur- 
chaſe the King's Profit in all he reaſonably might, 
or to that effect; and the ſaid Lord Sommers after- 
wards took the ſaid Oath, as Lord Chancellor of 
England. 

That the ſaid Lord Sommers, being Lord Keeper 
of the Great Seal, or Lord Chancellor of England, 
and one of his Majeſty's moſt Honourable Privy- 
Council, whilſt this Nation was engag'd in a te- 
dious and moſt expenſive War againſt the French 
King, for preſerving the Balance and Liberties of 
Europe, and almoſt exhauſted with Supplies and 
Taxes for carrying on the ſame ; and under ſuch 
heavy Debts, as without the utmoſt Frugality, 
or laying inſupportable Taxes on the Commons 
of England, were impoſlible to be ſatisfied; con- 
trary to his ſaid Oach, did paſs many great, un- 
reaſonable, and exorbitant Grants under the Great 
Seal of England, of divers Manours, Lordſhips, 
Lands, Tenements, Hereditaments, Revenues, and 
Intereſts belanging to the Crown of England, a- 
mounting to a molt prodigious and exceſſive Va- 
lue ; and did adviſe, promote, and procure divers 
great, unreaſonable, and exorbitant Grants to be 
made of ſeveral of the late forfeited Eſtates in 
Ireland, in Contempt of the Advice of his Maje- 
ſty's moſt Dutiful and Loyal Subjects the Com- 
mons of England in Parliament aſſembled, and 


without any Regard to his Majeſty's moſt graci- 


ous Aſſurance thereupon to both his Houſes of 
Parliament; and engag'd to procure, and accor- 
dingly did procure, divers Acts prepar'd for con- 
firming the ſaid Grants in Parliament in Jrelard, 
to be approv'd in Council in England, and after- 
wards remitted the ſame, under the Great Seal 
of England, to be paſs d into Laws in Ireland. 


VIII. That the ſaid Lord Sommers, during the 


Time of his being Lord Keeper of the Great Seal, 
and Lord Chancellor of England, did not only re- 
ceive and enjoy the Fees, Profits, and Perquiſites 
of, or belonging to the Great Seal, eſtabliſh'd by 
Law, as a ſufficient and ample Recompenſe and 
Reward for the faithful Diſcharge of that high 
Station; but alſo, as a further Encouragement, 
thro' his Majeſty's moſt abundant Grace and 
Bounty, receiv'd an Annual Penſion or Allowance 
from the Crown of Four thouſand Pounds, and 
many other Profits and Advantages; notwith- 
ſtanding which, the ſaid Lord Sommers, not being 
contented therewith, contrary to his ſaid Oath, 
begg'd and procur'd, for his own Benefit, many 
great, unreaſonable, and exorbitant Grants of 
| Teverg| Manours, Lands, Tenemepts, Rents, He- 
reditaments, 


do did totally 


VII. Io the Seventh Article he ſaith, That 
when the Great Seal was committed to his Cuſto- 
dy, he took the Oath of Office, to the Effect in 
that Article ſet forth; and, during the Time he 
had the Cuſtody thereof, he did carefully, dili. 
gently, and honeſtly endeavour to keep the ſaid 
Oath, and hopes and believes he hath duly ob- 
ſerv'd the ſame; and doth acknowledge, that 
during the Time he was Lord-Keeper and Lord. 
Chancellor, he did paſs ſeveral Grants to givers 
Perſons, of ſeveral Lands, Tenements, and Here. 


ditaments, belonging to his Majeſty in Right of 


his Crown of England; but ſaith, That before 
any of them came to the Great Seal, the ſame 
were regularly paſs'd thro* the proper Offices, and 
brought with ſufficient Warrants for the Great 
Seal; and believes more conſiderable Grants haye 
paſs d in the like number of Years, in moſt of his 
Predeceſſors Times; and conceives and is adris d. 
That being requir'd by his Majeſty, by Warrant. 
to paſs the ſame, he ought ſo to do; and denies 
that he did ever adviſe, promote, or procure ag; 
Grant to be made to any Perſon whatſoever, gf 
any forfeited Eſtate in Feland, or did procure any 
Act or Bill prepard for confirming any ſuch 
Grant in the Parliament in Feland, to be approy'd 
in the Privy-Council in England; and faith, That 
what Bills of this nature were remitted under 
the Great Seal of Eugland, to be paſs'd into Laws 
in Heland, the ſame were firſt approv'd and paſod 
in the Privy-Council in Ezgland, according to 
the uſual Form in ſuch Caſes ; and being ſo ap- 
prov'd, were, by Order of Council, ſent to the 
ſaid Lord Sommers, who was by the ſaid Ordey 
requir'd to affix the Great Seal thereto. 


VIII. To the Eighth Article he faith, He did, 
during the Time he had the Cuſtody of the Great 
Seal, receive the Profits and Perquiſites thereto 


belonging, which before his Time were become 


very inconſiderable; and did alſo receive an An- 
nual Penſion or Allowance from his Majeſty, of 
Four thouſand Pounds, being the like Penſion that 
had been allow'd to ſeveral of his Predeceſſors; but 
denies that he did ever beg, or uſe any Means ta 
procure any Grant whatſoever from his Majeſty 


for his own Benefit : Bur faith, 'That what his 


Majeſty was pleas'd to give proceeded from his 
Majeſty's own Motion, and of his meer Bounty; 
and (as His Majeſty was pleas'd to declare upon 
that Occaſion) as an Evidence of his Gracious 
Acceptation of the ſaid Lord Sommers's Zealous 


Endeavours for bis Service; and the ſame was done 


Withou 


1701. 
reditaments, and Revenues belonging to the 
n of England. | 
That in, pe about the Month of April, 1697, 
the faid Lord Sommers, being then Lord Chan- 
cellor of England, and one of his Majeſty $ moſt 
Honourable Privy-Council, contrary to his ſaid 
Oath, did procure and paſs a Grant under the 
Great Seal of England, without | any real Conſi- 
deration whatſoever, to Joſeph Fekyl, Eſq; and 
his Heirs for ever, of the Manour or Manours 
of Rygate and Howleigh, with all and ſingular 
their Rights, Members, and Appurtenances, 
ſituate, and being in the Pariſh of Aygate, or 
elſewhere, within the County of Surry ; and of 
all Quit-Rents, Rents of Aſſize, Free-Rents, 
Conventionary-Rents, Copyhold and Cuſtomary- 
Rents, and all other Rents whatſoever, to the 
ſaid Manour or Manours belonging or apper- 
taining, with the Site of the ruined Cattle, 
and of all other Demeſne Lands of the ſaid Ma- 
nour or Manours, with the Rents reſerved on 
any Leaſes then in bcing, of any Parts thereof, 
and of all other Lands, Meadows, Feedings, 
paſtures, Meſſuages, Houſes, Edifices, Buildings, 
Barns, Stables, Dove-houſes, Tolls of Markets 
or Fairs, with the Market-houſe there; and alſo 
of all Warrens, Chaſes, Parks, Commons, Woods, 
Underwoods, Wood - lands, Waſte - grounds, 
Courts Leet, Courts-Baron, and other Court- 
Services, Franchiſes, Heriots, Fines, Iſſues, A- 
merciaments, and all other Profits and Perqui- 


ſites of the ſaid Courts, Rights, Royalties, Ju- 


riſdictions, and of divers other Matters, Heredi- 
taments, and Appurtenances to the ſaid Ma- 
nour or Manours, or either of them, or to the 


Royalt ies thereof belonging, or in any wiſe ap- 


pertaining, which Premiſes were Parcel of the 
Demeſnes and Revenues of the Crown, and of 
the Value of Twelve Thouſand Pounds and up- 


wards. | 


That under Pretence of purchaſing divers Fee- 


Farm Rents, and other Rentð veſted in Truſtees 
for Sale thereof, in purſuance of ſeveral Acts of 
Parliament, made in the Reign of his late Ma- 
jeſty King Charles the Second, the ſaid Lord 
Sommers, in the Year of our Lord 1697, procu- 
red a Warrant from his Majeſty, under his Sign 
Manual, to the Commiſſioners of the T'reaſury 
then in Being, to contract or give Warrant to 
the Truſtees ſor Sale of Fee-Farm Rents, to 
contract with Humphry Hetherington, Eſq; or ſuch 
as he ſhould nominate, for as many Fee Farm, 
and other Rents, then remaining unſold (except 


ſuch Rents as were ſet apart for Payment of 
Penſions in the Penfion-deed as ſhould amount 


unto Eight Hundred Pounds per Annum, at the 
Rate of Sixteen Years Purchaſe ; and that upon 
ſuch Contract, the ſaid Commiffioners of the 
Treaſury ſhould give Warrant for conveying the 
ſaid Rents to the ſaid Humphry Hetherington, or 
ſuch as he ſhould appoint, and his Heirs. 
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witohut any previous Solicitation by him the ſaid 
Lord Sommers, or any other to his Knowledge or 
Belief. And that in the Year One 'Fhouſand Six 
Hundred, Ninety Seven, his Majeſty of his own 
Motion did grant, for the Benefit of the ſaid 
Lord Sommers, the Manour or Manours of Rygate 
and Howley, as in the ſaid Article is mentioned; 


but the ſame was, and is far ſhort of the Value 


thereby ſuggeſted : And the ſaid Lord Sommers 
further ſaith, He never pretended to purchaſe in 
his own Name, or in the Name or Names of 
any other Perſon or Perſons in truſt for him, any 
of the Fee Farm Rents, or other Rents veſted in 


Truſtees for Sale. But his Majeſty taking No- 


tice, that ſeveral of the ſaid Fee- Farm Rents and 
other Rents, ſo veſted in 'Truſtees, were unſold, 
and the ſaid Truſtees being, by the Acts of Par- 
liament veſting in them the ſaid Rents, declared 


to hold the ſame for the Benefit of his Majeſty, 


his Heirs and Succeſſors, his Majeſty did, in the 


Year One Thouſand Six Hundred Ninety Seven, 


of his own Motion, without any Solicitation, 
Procurement or Means uſed by the ſaid Lord 
Sommers, acquaint the then Lords Commiſſioners 


of the Treaſury, or ſome or one of them, that 


it was his Majeſty's Pleaſure that two Thouſand 


one Hundred Pounds per Aunum of thoſe Rents 


ſhould be granted to or for the Benefit of the 
{aid Lord Sommers, and his Heirs ; and that all 
proper Methods ſhould be uſed for veſting the 
ſame for his Benefit, as of his Majeſty's free 
Gift: And the ſaid Acts of Parliament having 
directed, that the ſaid Truſtees, or Sales, ſhould 
convey the ſaid Rents, purſuant to Contracts 
to be ſigned by the Lord Treaſurer, or Lords 
Commiſſioners of the Treaſury for the Time be- 
ing, or any T'wo of them, for the Satisfaction 
of the {aid Truſtees only, and according to the 
Method that had been uſed from the time of ma- 
king the ſaid Acts, in paſſing Grants of any of 
the ſaid Rents, even ſuch as were meerly of the 


Bounty of his Majeſty's Predeceſſors, and of his 


Majeſty ; ſuch Warrants were made by his Ma- 
jeſty to the Lords Comm ioſſiners of the T rea- 
ſury, to Contract or give Warrants to the Truſtees 
to Contract for the ſaid Rents; and ſuch Con- 
tracts were purſuant thereunto made, and ſuch 
Grants of the ſaid Rents were paſſed, as in the 
ſaid Article is mentioned; and the Money men- 
tioned in ſuch Contracts was for the perfe&in 
of his Majeſty's ſaid intended free Gift, dif 
charged by Tallies ſtruck for that Purpoſe : And 
the ſaid Lord Sommers ſaith, the ſaid Contracts 
were not intended or deſigned to make the Gran- 
tees of the ſaid Rents appear to be Purchaſers ; 
but the ſaid Lord Sommers always acknowledged 
he received the ſaid Grants of his Majeſty's Boun- 
ty; and he humbly conceives it was lawful for 
him ſo to accept the ſame. | 


That under the like Pretence, and at or about the ſame time, the ſaid Lord Sommers procured ano- 
ther Warrant from his Majeſty, under the Sign Manual, to the ſaid Commiſſioners of the Treaſury, 
to Contract, or give Warrant to the ſaid Truſtees to Contract with Richard Adney, Eſq; or ſuch as 
he ſhould Nominate, for as many Fee-Farm, and other Rents, then remaining unſold (except as 
aforeſaid) as ſhould amount to Seven Hundred Pounds per Aunum, at the Rate of Sixteen Years 


* 


Purchaſe; and that upon the ſaid Contract the ſaid Commiſſioners ſhould give Warrant for 


conveying the faid Rents unto the ſaid Richard Adrey, or ſuch as he ſhould Nomi nate, and his 


Heirs. 


That under the like Pretence, and at or about the ſame Time, the ſaid Lord Sommers pro- 


cured another Warrant from his Majeſty, under his Sign Manual to the ſaid Commiſſioners of 


the 
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che Treaſury, to contract, or give Warrant to the ſaid Truſtees to contract with Samuel Newsoy Ef 
or ſuch as he ſhould nominate, for as many Fee-farm and other Rents, then remaining 8 
(except as aforeſaid) as ſhould amount to Six hundred Pounds per Aunum, at the Rate of Sixtce 
Years Purchaſe ; and that, upon fuch Contraci, the ſaid Commiſſioners ſhould give Warrant for 


conveying the ſaid Rents unto the ſaid Sammel Newton, or ſuch as he ſhould nominate, and his 


Heirs. 
That in purſuance of Warrants of the ſaid Commiſſioners of the Treaſury thereupon, certain Con- 


tracts were made, or pretended to be made, with the ſaid Humphry Hetherington, Richard Adney, and 
Samuel Newton, for the real Sale of divers Fee-farm Rents, and other Rents, of the ſeveral and . 
ſpective yearly Values aforeſaid ; by vertue whereof the ſaid Humphry Hetherington, Rickard Ade 
and Samuel Newton became oblig'd to pay into the Receipt of his Majeſty's Exchequer at WWeſtminſte, 
for the Purchaſe of the ſeveral and reſpective Rents to them reſpectively to be convey d, as aforeſaid. 
the Sums herein after mention d; (that is to ſay ) the ſaid Humphry Hetherington Twelve thouſang 
Eight hundred Pounds, the ſaid Richard Adney Eleven thouſand T'wo hundred Pounds, and the fig 
Samuel Newton Nine thouſand Six hundred Pounds. 
That in purſuance of ſuch Contracts, or pretended Contracts, thro? the Power of the ſaid Lord 
Sommers, and by his Means and Procurement, divers Fee-farm Rents, and other Rents, were by cer- 
tain Indentures Tripartite of Bargain and Sale, bearing Date on or about the Sixth Day of Jana; 
1697, in Conſideration of Three thouſand T'wo hundred Pounds, therein mention'd to have "Wy 
paid by the ſaid Humphry Hetherington unto his Ma jeſty, at the Receipt of his Exchequer at W-ſtmin> 
Fer, or by other Aſſurance in the Law, granted and convey'd by the ſaid Truſtees, by the Appoint- 
ment of the ſaid FHumphry Hetherington, to Leonard Hancock of Cheſhunt in the County of Hertfurd, Eſq, 


and John Warner, of the Pariſh of St. Clement Danes in the County of Middleſex, Goldſmith, and their 


Heirs. 


And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Lau- 
divers other Fee-farm Rents, and other Rents therein mention'd, in Conſideration of Nine thouſand 
Six hundred Pounds, therein mention d to have been paid by the ſaid Humphry Hetherington to his 
Majeſty, at the Receipt of his Exchequer at Weſtminſler (being the Reſidue of the ſaid Sum ct 
Twelve thouſand Eight hundred Pounds) were by the ſaid Truſtees granted ard convey'd to the {aid 
Humphry Hetherington, and his Heirs ; which Fee farm, and other Rents, ſo convey'd unto or by the 
—_—— of the faid Humphry Hetherington, amount to the full Yearly Value of Eight hundred 
Pounds. | 

And by other Indentures of Bargain and Sale of the fame Date, or other Aſſurance in the Lay, 
and in Conſideration of T'wo thouſand four hundred Pounds, therein mention'd to have been paid 
by the ſaid Richard Adney unto his Majeſty, at the Receipt of his Exchequer at Weſtminſter, other 
Fee-Farm Rents, and other Rents, were by the Appointment of the ſaid Richard Adney, granted 
and conveyed by the ſaid Truſtees to the ſaid Leonard Hancock, and John Warner, and their 
Heirs. 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in the Law, 
in Conſideration of Eight thouſand Eight hundred Pounds, in the ſame Indentures menti-n'd to 
have been paid by the ſaid Richard Adney to his Majeſty, at the Receipt of his Exchequer at Meſinin- 
Fer (being the Reſidue of the ſaid Sum of Eleven thouſand Two hundred Pounds) divers ot her Fee- 
farm Rents, and other Rents therein mention'd, were granted and convey d by the ſaid Truſtees to 
the ſaid Richard Adney and his Heirs ; which Fee-tarm, and other Rents ſo convey'd to, or by the 
Appointment of the ſaid Richard Adney, amount to the full Yearly Value of Seven hundred Pounds 


And by other Indentures of Bargain and Sale, bearing Date on or about the Twenty fifth Day 
of April, 1698, or other Aſſurance in the Law, in Conſideration of Two thouſand Four hundred 
Pounds, therein mention'd to have been paid by the ſaid Samuel Newton to his Majeſty, at the Receipt 
of his Exchequer at Weſtminſter, other Fee-farm Rents, and other Rents therein mention'd, were by 
the Appointment of the ſaid Samuel Newton granted and convey'd by the ſaid Truſtees, to the ſaid 
Leonard Hancock, and John Warner, and their Heirs. 7 | 

And by other Indentures of Bargain and Sale, of the ſame Date, or other Aſſurance in Law, in 
Conſideration of Seven thouſand T'wo hundred Pounds, therein mention'd to have been paid by 
the ſaid Samuel Newton to his Majeſty, at the Receipt of his Exchequer at Meſtminſter (being the 
Reſidue of the ſaid Sum of Nine thouſand Six hundred Pounds) divers other Fee-farm Rents, and 
other Rents therein mention d, were granted and convey'd by the ſaid Truſtees, to the ſaid Samuel 
Newton, and his Heirs ; which ſaid ſeveral Rents ſo convey'd unto, or by the Appointment of the 
ſaid Samuel Newton, amount to the Yearly Value of Six hundred Pounds. 5 

That the ſaid ſeveral Manours and Rents aforeſaid, were granted to the ſaid Joſeph Jekyl, Hum. 
phry Hetherington, Richard Adney, and Samuel Newton, and their Heirs reſpectively, as aforeſaid, in Truſt 
for the ſaid Lord Sommers, and his Heirs. | | | | 


IX. That the ſaid Lord Sommers, in order to IX and X. To the Ninth and Tenth Arti- 
procure a Grant of the ſaid Fee-farm Rents for cles the ſaid Lord Sommers ſaith, That after his 
his own Benefit, whilſt he was Lord Chancellor Majeſty had given ſuch Dire&ions to the Lords 
of England, and one of his Majeſty's moſt Ho- of the Treaſury for granting Fee-farm Rents, and 
nourable Privy-Council, whilſt his Majeſty was other Rents, to the Yearly Value aforeſaid, for 
engaged in the ſaid War, and the Nation under the Benefit of the ſaid Lord Sommers, and 115 
ſuch heavy Debts, as aforeſaid, did enter into Heirs; and after Warrants were ſign'd by the 


ſereral Treaties, and had many Communications Lords of the Treaſury to the faid Truſtees, for 
| | with 7 making 


1701. Lord Sommers 
ith di rſons entruſted with the Care and 
eee the ſaid Fee- farm Rents; and 
particularly with Reginald Marriott, of the Pariſh 
of St. Clencut Danes, in the County of Middleſex, 
Auditor of the Rates, or acting as Auditor; and 
with John Digby, of the Pariſh of St. Bride s, Lon- 
don, Clerk of the Truſtees for Sale of the ſaid Fee- 
farm Rents, and other evil-diſpos'd Ferfons; and 
for encouraging the ſaid Marriott, Digby, and o- 
thers, to diſcover to him ſuch particular Fee-tarm 
and other Rents as then remain'd undiſpos d of, 
to the Intent the ſaid Lord Sommers might beg 
the ſame, he the ſaid Lord Sommers contracted and 
agreed with the ſaid Mr Marriott, to give the ſaid 
Marriott, for himſelf and his Accomplices, as a 
| Reward for the ſaid Diſcovery, one full Fourth 
Part of all ſuch Rents ſo diſcover'd, whereof the 
ſaid Lord Sommers ſhould procure a Grant from 
the Crown: And accordingly the ſaid ſeveral 
Grants from the ſaid Truſtees to the ſaid Hancock 
and Warner, being together of the Yearly Value 
of Five hundred Pounds per Aunum, and upwards, 
were ſo made by the Direction of the ſaid Lord 
Sommers, in Truſt for the ſaid Marriott, Digby, or 
others. | | 
x: X. That notwithſtanding the ſaid pretended 
Contracts and Payments, there was not any Sum 
of Money whatſoever really and bona fide paid, as 
the Conſideration of the Conveyances of the ſaid 
Rents from the ſaid Truſtees; but ſuch Contracts 
and Payments of the ſaid ſeveral Conſiderations 
(amounting in the whole to Thirty-three thou- 
ſand Six hundred Pounds) were colourably and 
fraudulently contriv'd and made by Direction of 
the ſaid Lord Sommers, contrary to his {aid Oath, 
in Deceit of his Majeſty, and Eluſion of the ſaid 
Acts of Parliament. | 


NI. That many Quit-Rents and Copyhold- 
Rents ſtanding in Charge as Parcel of, or belong- 
ing to ſeveral Manours, or reputed Manours, 
Rents reſerv'd upon Leaſes or Eſtates, the Rever- 
ſion whereof was in his ſaid Majeſty King Charles 
the Second, at the making the ſaid Acts, Rents 
convey'd before in Leaſe, or granted to other Per- 
ſons ; Rents appropriated by, or in purſuance of 
Act or Acts of Parliament, for Payment of Pen- 
ſions, Stipends, Salaries, Annuities, Alms, and 
Allowances for the Maintenance of Grammar- 
Schools or Scholars; or for, or towards the Repa- 


ration of Churches, Chapels, Highways, Cauſeys, 


Bridges, Schools, Alms-houſes, Caſtles, or other 
Uſes; and many Quit-Rent of Manours, and 
other Rents by Act of Parliament united and an- 
nexd to the Caſtle of Windſor, with Intent to 
ſupport and maintain the Yearly Reparations and 
Charges of the ſaid Caſtle, and diſcharge and pay 
the Fees and Wages of the Officers, Servants, and 
Atrendants in the ſame Caſtle, and the Foreſts, 
Chaſes, and Parks to the ſame belonging, and for 
Vo I. V. many 


aud Lord Halifax. 353 
making Contracts for conveying Rents of the ſaid 
Yearly Value, for the Benefit of the ſaid Lord 
Sommers, it did appear, that the ſaid intended 
Contracts and Grants could not be perfected, for 
that neither the Lords of the Treaſury, nor the 
ſaid Truſtees, were ſufficiently inform'd what 
Fee-tarm Rents, or other Rents, remain'd un- 
diſpos'd of; ſo that the whole Benefit of his Ma- 
jeſty's intended Bounty would have been loſt, with- 


out Information could be gain'd of ſuch particu- 


lar Rents. And the ſaid Lord Sommers being in- 
form'd, that Reginald Marriott and John Dieby, 
in this Article named, were the moſt likely, if not 
the only Perſons capable to give Information 


therein, Application was made to them for that 


Purpoſe; and the ſaid Marriott and Digby being 
ſo apply'd to, atter the ſaid Warrants of his Ma- 
jeſty and the ſaid Lords of the Treaſury were exe- 
cuted,as aforeſaid, did refuſe to give any Account 
of ſuch Rents, unleſs they might have, as a Re- 
ward for their ſo doing, Rents amounting to near 
a Fourth Part of ſuch Rents whereof they ſhould 
give ſuch Account, convey'd in Truſt for them 
in ſuch manner as in the ſaid Article is mention'd ; 
which the ſaid Lord Sommers did (as he conceives 
he lawfully might, it being only to his own Loſs 
and Prejudice) comply with; not in order to any 
ſuch End as is ſuggeſted in the ſaid Article, but 
that he might perfect the Grant before delign'd 
and appointed to be made to him by his Majeſty, 
of his own Free will, and not at the ſaid Lord 
Sommers's Sollicitation; the Diſcovery of any of 
the ſaid Rents not being made by the ſaid Mar- 
riott and Digby, or any other Perſon, till after the 
ſaid Warrants of his Majeſty and the Lords of the 
Treaſury, as aforeſaid. And accordingly the ſe- 
veral Grants in-this Article mention'd, were made 
to Hancock and Warner, in T'ruſt for the ſaid Mar- 


riott and Digby (as was affirm'd to the ſaid Lord 


Sommers); and the ſaid Lord Sommers faith, There 
was not any Sum of Money paid as the Conſide- 
ration of the Grants of the ſaid Rents ; but the 
Contracts were made, and the Payment of the ſe- 
veral Conſiderations thereof were diſcharg'd, in 
the Manner, and for the Reaſons, herein before 
ſet forth; and were not colourably or fraudulent- 


ly contriv'd, in Deceit of his Majeſty, or Eluſion 


of the ſaid Acts of Parliament. | 
XI. To the Eleventh Article the ſaid Lord 
Sommers ſaith, He believeth that ſeveral of the 
Rents mention'd to be granted in Truſt for him, 
as aforeſaid, had been before granted to other 
Perſons by the ſaid Truſtees ; and, that others of 


them were not in the Power of the ſaid Truſtees 


to grant, which was and is very much to his Pre- 
judice ; and believes the ſame were inſerted by 
miſtaken Informations given touching the ſame, 
and not out of any Deſign ; and the like Miſ- 
takes have frequently happen'd in other Grants 
of other of the ſaid Rents; and denies that to 
his Knowledge or Belief, any of the ſaid Rents 
ſo granted for his Benefit, were ever united or 
annex d to the Caſtle of Viudſor, for any Purpoſe 
whatſoever ; or, that any Oppreſſion or Vexation 
hath happen'd to any of his Majeſty's Subjects 
by reaſon of the granting of any of the ſaid Rents, 
and, as he believes, little or no new Charge to 
the Crown. 
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many Years apply'd, according to the Intention of the ſaid Act; and alſo many Quit-Rents of = 
belonging to divers ancient Manours, heretofore and yet Parcel of the Demeſncs or Poſſeſſions of 
the Crown, as if the ſame had been entire Fee-farm Rents iſſuing out of thoſe Manours ; were by 
the aforeſaid ſeveral Indentures of Bargain and Sale, thro' the Direction and Power of the ſaid fa 
Sommers, convey'd by the ſaid Truſtees for Sale of Fee-tarm Rents, to the ſaid Humphry Hetherington 

Richard Adney, and Samuel Newton, and to the ſaid Hancock and Warner, and their Heirs, or unto ſome 
of them, contrary to the true Intent and Meaning of the ſaid Acts of Parliament, to the great Vexa- 
tion and Oppreſſion of many of his Majeſty's good Subjects, and creating many new and unreaſonable 


Charges on other Revenues of the Crown, 


XII. That by the Direction of the ſaid Lord 
Sommers, the ſaid Humphry Hetherington, Richard 
Adney, Samuel Newton, Leonard Hancock, and John 
Warner ſurrender'd ſeveral of the ſaid Rents to 
them, granted as aforeſaid, amounting tothe year- 
ly Value of Three hundred Forty-ſeven Pounds 
Eleven Shillings and Five Pence Farthing, on 
Suggeſtion that the ſame were either convey'd 
before in Leaſe ſet apart for Payment of Penſions, 
old Supers bad or illeviable, or part thereof bad 
or illeviable, or wrong convey'd: And the ſaid 
Lord Sommers, in the Year of our Lord 1699, be- 
ing then Lord Chancellor of England, and one of 
his Majeſty's moſt Honourable Privy-Council, in 
Breach of his Duty, and contrary to the Laws 


and Statutes of this Realm, procur'd other Rents 


of the yearly Value of Three hundred Ninety-one 
Pounds Three Pence Half-penny, to be allow'd 
by way of Repriſe, and to be convey'd to the ſaid 
Richard Adney, and his Heirs, in Truſt for the ſaid 
Lord Sommers, and his Heirs, as if the ſaid yearly 
Rents of Three hundred Forty-ſeven Pounds Ele- 
ven Shillings and Five Pence Farthing, ſo ſurren- 
der'd, had been really and bona fide purchas'd, in 
_— of the ſaid Acts for Sale of Fee-farm 
Ents. 


XIII. That in the Year of our Lord 1695, the 
ſaid Lord Sommers, being then Lord Keeper of the 
Great Seal of England, and alſo one of his Ma- 
jeſty's moſt Honourable Privy-Council, together 


with Eduard Earl of Orford, then firſt Commiſſio- 


ner for executing the Office of Lord High Ad- 
miral of England, and Commander in chief of his 
Majeſty's Navy Royal, and one of his Majeſty's 
moſt Honourable Privy-Council, Richard Earl of 
Bellamont in the Kingdom of Jreland, Governor of 


Neu- Tork, Næu - England, and others then in high 


Stations, and in great Power and Authority, pro- 
cur d a Commiſſion to be granted unto one Wil- 
liam Kidd, a Perſon of evil Fame and Reputation, 
and ſince that Time convicted of Piracy, to ap- 
prehend and take into his Cuſtody divers Perſons 
therein named, and all ſuch Pirates as the ſaid 


Kidd ſhould meet with upon the Coaſts or Seas 


of America, or in any other Seas or Parts, with 
their Ships and Veſſels, and alſo ſuch Merchan- 
dizes, Goods, and Wares as ſhould be found on 
board or with them. And afterwards the ſaid 
Lord Summers, in the Year of our Lord 1697, with 
the Aſſiſtance of the ſaid Earl of Orford, and other 
Perſons aforeſaid, procur'd a Grant from his Ma- 
jeſty, and the ſaid Lord Sommers paſs d the ſame 


under the Great Seal of Exgland; whereby all 


and whatſoeyer Ships, Veſſels, Goods, Merchan- 


dizes, 


XII. To the Twelfth Article the ſaid Lord Sum- 
mers ſaith, That his Majeſty having delign'd, of 
his Bounty to him the {aid Lord Scammers and his 
Heirs, Fee-farm and other Rents, to the annual 
Value inthe ſaid Grants mention'd ; and the {aid 
T ruſtees having covenanted, as was uſual for them 


to do, that they had not made any former or o- 


ther Grant, or Conveyance of the ſaid Rents, or 
any of them; and Three hundred Forty ſeren 
Pounds Eleven Shillings and Three Pence Farthing 
per Annum, of the {aid Rents fo granted, as afore- 
ſaid, having appear d to be granted before, or not 
to be grantable by the ſaid Truſtees, or not lexia- 
ble on Surrender of ſuch Rents, the ſaid Truſtees 
by Warrant of the Lords Commiſſioners of 550 
Majeſty's Treaſury (who were thereunto ſuffi- 
ciently authoriz d) in Lieu and Satisfaction of 
the ſaid Rents, and Arrears thereof, and in Dif- 
charge of the Covenants of the ſaid Truſtees, did, 
the Twenty-firſt Day of OtHber, 1699, grant di- 
vers other Rents, amounting to the yearly Value 
of Three hundred Ninety-one Pounds and Three 
Pence Halt-penny, to Richard Adney and his Heirs, 
as in the ſaid Article is mention'd ; which were 
not ſo granted as if the ſaid yearly Rents of Three 
hundred Forty- ſeven Pounds Eleven Shillings and 
Three Pence Farthing had been bona fide purcha- 
ſed; but was in Lieu and Repriſe for the ſame 
as granted of his Majeſty's Bounty, for the Bene- 
fir of the ſaid Lord Sommers and his Heirs, as 
aforeſaid ; which he conceives might be, and was 
lawfully done. 
XIII. To the Thirteenth Article the ſaid Lord 
Sommers doth admit, That in the Year 1695, he 
being then Lord Keeper of the Great Seal of Eu- 
gland, his Majeſty being inform'd, as the Truth 
was, that Thomas Too, hn Feland, Thomas Wake, 
and William Maze, and ſeveral other of his Ma- 
jeſty's Subjects in his Plantations of Avrerica, had 
aſſociated themſelves, and did fr2quently commir 
great Piracies, Robberies, and Depredations on 
the Seas in the Parts of America, and other Parts, 


to the Hinderance and Diſcouragement of Trade 


and Navigation; for preventing the ſaid Miſ- 
chiefs, did grant a Commiſſion, as in this Article 
is mention'd, unto William Kidd, in this Article 
named (who was then Commander of the Ship 
call d The Adventure Galley, and was not then, tothe 
Knowledge or Belief of the ſaid Lord Sommers 
eſteem d a Perſon of ill Fame or Reputation) to 
apprehend, ſeize, and take into his Cuſtody the 
ſaid Thomas Too, John Ireland, Thomas Wake, and 
Wiliam Maze, and all ſuch other Pirates as he 
ſhould meet with in the Seas of America, or any 
other Seas, with their Ships and Veſſels, and ſuch 
Merchandizes, Moneys, and Wares as ſhould be 
found on board or with them, and to cauſe ſuch 
Pirates to be brought to a legal Trial; the grant- 
ing of which Commiſſion was then apprehended 
to be neceſſary for the Preſervation of Trade and 

| Naviga- 


1701. 
Treaſure, and other Things whatſoever, 


dizes, : f 
* he Thirtieth Day of April, 1696, had 8 
ae iz2d upon or with, or did belong Day of May, 1697, did paſs under the Great Seal 


0 © 

— 8 be taken or ſeix d upon or of England, as in this Article is ment ion'd, where- 
with, or did, or ſhould belong to Thomas Too, John by reciting the ſaid Commiſſion ſo granted to 
Leland, Thomas Wake, and Hiliam Maze (in the the ſaid William Kidd ; and, that rhe laid Adven- 
{aid Letters Patents mention'd to have been com- ture Galey was with his Majeſty's Knowledge and 
12in'd of, and inform'd againſt, for committing Royal Ecouragement bought and fitted out to Sea 
many Robberies, Pirac ies, and Depredations up- for the Execution of the ſaid Commiſſion, at the 
Charge of the Earl of Bellumont, Edmund Harri- 


on the Seas in the Parts of America, and other 
Places, but never convicted or attainted for the ſon, Samuel Newton, William Rowley, George Hatfon, 


| ſame) or which ſince the ſaid Thirtiech Day of and Thomas Reynolds, in this Article named; his 
April, 1696, had been taken or ſeiz'd upon, or Majelty, for encouraging and rewarding the ſaid 
which did, or ſhould belong to any of the Adhe- Undertaking, did grant unto the ſaid Earl of 
rents of the ſaid Thomas Too, Zohn Ireland, Thomas Bellamoat, Edmund Harriſon, William Rowley, George 
I ake, and William Maze, or any other Pirates, Watſon, Thomas Reynolds, and Samuel Newton (who 
Free-booters, and Sea-rovers, by the ſaid H/iliam was named by, and in Truſt for, the {aid Lord 
Kidd, or other Commander of The Adventure Gu. Sommers) their Executors and Adminiſtrators, all 
Jy; or Which by, or by Means of, the ſaid Ship and whatſoever Ships, Veſſels, Goods, Merchan- 


Navigation : And the ſaid Lord Sommers doth alſo 
admit, That a Grant dated the Twenty ſeventh 


2 Galley, ſhould be taken, or forced on Shore in dizes, Treaſure, and other Things whatſoever, . 


any of his Majeſty s Plantations of America, were which ſince the Thirtieth Day of April, 1696, 
granted unto the ſaid Richard Earl of Bellamont, liad been taken or ſeiz d upon or with, or did be- 
and unto Edmund Harriſin Merchant, Samuel New- long to, or ſhould happen to be taken or feiz'd 
ton Gent. William Rowland Gent. George Watſon upon or with, or which did, or ſhould belong to 
Gent. and Thomas Reynolds, of St. Martins, their the ſaid Thomas Too, Johm Irelaud, Thomas Wake, 
Ezecutors, Adminiſtrators, and Aſſigns, to their and //iliam Maze, or their Adherents, or any o- 
own ſole Ule and Benefit, and as their own pro- 
per Goods and Chattels, without any Account Commanders of the ſaid Adventure Galle), or which 
thereof or therefore to be made; in which Grant by, or by Means of, the ſaid Ship or Galley ſhould 
the Name of the ſaid Samuel Nuten was uſed in be taken, or forced on Shore, on any of his Ma- 
"Truſt, and for the only Benefit and Advantage of jeſty's Plantations in America, ſo far as the ſaid 
the ſaid Lord Sommers; which ſaid Grant under Premiſles, or any of them, did, ſhould, or might 
the Great Seal of Englund manifeſtly tended to the belong to his Majeſty, or could or might be gran- 
Obſtruction and Diſcouragement of Trade and ted or grantable by him, or was or were in his 
Navigation, the great Loſs and Prejudice of Mer- Power to diſpoſe of; which Grant was not in- 
chants, and others being his Majeſty's Subjects, tended to be without an Account: For the ſaid 
or Subjects of the Friends and Allies of his Ma- Lord Sommers ſaith, That by Indenture bearing 
jeſty, and the Diſhonour of the King and King- Date the T'wo and twentieth Day of May, 1697, 
dom; and the ſaid Lord Sommers was, by procu- made (after the Warrant for the ſaid Grant was 
ring and paſſing the ſaid Grant, Guilty of a no- ſign'd, and before it was paſs d) between his Ma- 
torious Breach of his Duty. jeſty of the one Part, and the ſaid Earl of Bella- 


fon, Thomas Reynolds, and Samne! Newton of the other Part; They the ſaid Earl of Bellamont, Edmund 
Harriſon, William Rowley, George Watſon, Thomas Reynolds, and Samuel Newton, did Covenant, Promiſe, 
and Agree with His Majeſty, his Heirs and Succeſſors, well and truly to account for, and deliver 
upon Oath, to the Uſe of his Majeſty, his Heirs and Succeſſors, or the Commiſſioners of his or their 
Treaſury, or his or their High- Treaſurer, a clear Tenth Part (the whole in Ten equal Parts to be 
divided) of all and every ſuch Ships, Veſſels, Goods, Merchandizes, and other Things whatſoever, 
which in and by the ſaid Grant ſhould be given, or which ſhould from Time to Time be taken, or 
ſeiz d, or ſecur d by them, or any of them, their, or any of their Executors or Adminiſtrators, Offi- 
cers, Agents, Servants, or Aſſigns, by Vertue or Colour thereof: To which Grant and Indenture 
the ſaid Lord Sommers, for more Certainty, referreth himſelf; and further ſaith, He conceives, and 
is advis'd, that the ſaid Grant did not any way tend tothe Obſtruction or Diſcouragement of Trade 
or Navigation, or to the Loſs or Prejudice of Merchants, or others his Majeſty's Subjects, or the 
Subjects of his Friends or Allies, nor to the Diſhonour of his Majeſty or the Kingdom; nor was the 
paſſing of the ſame any Breach of the Duty of the ſaid Lord Sommers; but the ſaid Grant was form'd 
as a Recompenſe to the ſaid Grantees, who, at their own Charge, had provided and fitted out the 
ſaid Ship, to enable the ſaid Milliam Kidd to execute the Powers in the ſaid Commiſſion mention'd, 
whereby the Publick might have receiv'd great Benefit, had the ſaid William Kidd faithfully diſ- 
charg'd the Trult in him repos'd by his Majeſty and the ſaid Grantees : Which he failing to do, 


the Owners of the ſaid Ship have loſt their Expences, and have not receiv'd any Benefit of his Ma- 


jeſty's ſaid Grant, 


Lord Sommers and Lord Halifax, 355 


ther Pirates, by the ſaid Miliam Kidd, or other 


mont, Edmund Harriſon, William Rowley, George Wat- 


XIV. That the ſaid John Lord Sommers, to the 
great Oppreſſion of the Subject, and contrary to 
Magna Charta, and divers good Statutes of this 
Realm, and In manifeſt Breach and Violation of 
his Oath, as Lord High Chancellor of England, 
hath, in ſeveral Cauſes depending before him, by 
many extraordinary Methods, and unwarrantable 
Practices for ſeyeral Years, delay'd Proceedings in 

Vor. V. the 


XIV. To the Fourteenth Article the ſaid Lord 
Sommers ſaith, He did not delay any Proceedings 
in any Cauſe or Cauſes depending before him, as 
Chancellor of England, longer or otherwiſe than as 
the Circumſtances and Juſtice of each Cauſe re- 
quir'd; but did, to the very manifeſt impairing 
of his Health, conſtantly apply himſelf to the 
Diſpatch of the Cauſes depending before him ; 
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the ſaid Cauſes; and, by Colour of his Office, 
hath made divers Arbitrary and Illegal Orders, in 
Subverſion of. the Laws and Statutes of this Realm; 
and hath, of his own Authority, revers'd Judg- 
ments given in the Court of Exchequer, and with- 
out calling before him the Barons of the Exche- 
quer, to hear their Informations, and the Cauſes 
of their Judgments, as the Statute in thoſe Caſes 
exprelly direct, aſſuming thereby to himſelf an 
Arbitrary and Illegal Power; and hath declar'd 
and affirm'd in publick Places of Judicature, that 
particular Subjects might have Rights and In- 
tereſts without any Remedy for Recovery of the 
ſame, unleſs by Petition to the Perſon of the 
King only, or to that effect: Which Poſition 
was highly dangerous to the legal Conſtitution of 
this Kingdom, and abſolutely deſtructive to the 
Property of the Subject. 

And the faid Knights, Citizens, and Burgeſles, 
by Proteſtation, ſaving to themſelves the Liberty 
of exhibiting, at any Time hereafter, any further 
Articles, or other Accuſation or Impeachment a- 
gainſt the ſaid Lord Sommers; as alſo of replying 
to his Anſwers which he ſhall make unto the 
aid Articles, or any of them; and of offering 
Proofs to all and every the aforeſaid Articles, and 
to all and every other Articles, Impeachment or 
Accuſation which ſhall be exhibited by them, as 
the Cauſe ſhall, according to the Courſe of Par- 
lament, require; do pray, That the ſaid John 
Lord Summers may be put to anſwer the ſaid 
Crimes and Miſdemeanors ; and, that ſuch Pro- 
ceedings, Examinations, Trials, and Judgments 
may be thereupon had and given as is agreeable 
to Law and Juſtice. | 


After reading this Day the Articles of Im- 
peachment brought up from the Houſe of Com- 


mons againſt 7% Lord Sommers, and hearing his 


Lordſhip thereupon, who deſir'd a Copy of the 
ſaid Articles, and ſaid, He would put in his An- 
ſwer ſo ſoon as poſſibly he could; It is order'd 
by the Lords Spiritual and Temporal in Parlia- 

ment aſlembled, That the Lord Sommers may have 
a Copy of the ſaid Articles againſt him. 


Die Martis 20 Mait, 1701. 

The Earl of Orford deſiring that a Day may be 
appointed for his Trial, the Houſe thereupon or- 
der'd, That the Committee appointed to conſider 
of the Manner in delivering Articles of Impeach- 
ments by the Commons be reviv'd, to inſpe& the 
Books, and meet immediately, | 

Then the Houſe was adjourn'd during Plea- 
fare, and the Lords went to the Committee. 

After ſome Time, the Houſe was reſumed, and 
the Earl of Stamford reported the Precedents fol- 


lowing, Viz. 


21 Decemb. 1680. That Mr. Seymour was Im- 
© peach'd, and Articles deliver'd. | 


f | 

A Meſſage was ſent to the Houſe of Commons 
by Sir Robert Legard and Mr. Gery, to acquaint 
them, © That the Houſe having been deſir'd by 
* the Earl of Orford, that a Day may be appoin- 
© ted for his ſpeedy Trial, their Lordſhips find- 
* ingno Iſſue join'd by Replication of the Houſe 
«© of Commons, think fit to give them Notice 


«© thereof, 
f A Meſ- 


8 


and denies that he did ever make, by Col c 
his Office, any Arbitrary or Illegal Order 3 
Subverſion of any Law or Statute of this Rea 
or did ever aſſume to himſelf any Arbitrar ws 
Illegal Power, or ever reverſe any Judgment 9 8 
in the Court of Exchequer, otherwiſe than a8 . 
warranted and allow'd by the Law, and in Ga 
Preſence of the Barons of the Court of Exchequer 
Who were always preſent in the Court of Ex}. bo 
Chamber, when their Judgments were eramin 0d 
as the Statute in ſuch Caſes directs; nor did erer 
deliver in any Court of Judicature, or other Place 
whatſoever, any Poſition whatſoever dangerous to 
the Legal Conſtitution of the Kingdom, or de- 
ſtructive to the Property of the Subject, as i; 
charg'd by the ſaid Articles, 


And as to all other Matters and Things in the 
ſaid Articles contain d, and not herein be. 
fore particularly anſwer'd unto, the ſaid Lord 
Sommers ſaith, He is not Guilty of them, or 
any of them, in Manner and Form as the 
ſame are charg'd upon him in and by the 
faid Articles; and humbly ſubmitteth him- 

ſelf to your Lordſhips Judgment. | 


SOMMERS, 


© 23 Decemb. 1580; He deliverd in his Am 

he. | 

* 3 Jan. That he petition'd for a Trial; where- 
upon the ſame Day a Meſſage was ſent to the 
Commons, That the Houſe finding no Iſſue 
© Join'd by Replication from the Commons, 
© thought fit to give them Notice thereof. 

Ihen Council were aſſign'd him. 

8 Jan. Saturday the Fifteenth was appointed 
© for his Tryal. | 

© 27 Apr.1695, the Duke of Leeds was Impeach d. 

* 29 Apr. the Articles were brought up. 

© 30 Apr. the Duke of Leeds put in his Anſwer, 
* anda Copy thereof was ſent to the Commons. 

I May, the Lords fent to the Commons, to 
© know when they ſhould be ready to make good 


© the ſame. 
* 3 May, the Commons deſir'd a Conference on 


© the Lords Meſſage; and at the Conference ac- 


© quainted the Lords, That Mr. Robart, a mate. 
© rial Witneſs, was withdrawn. The Lords mov d 
© the King, that a Ploclamation might be iſſued 


© for his Apprehenſion. The ſame Day the Par; 


© liament was Prorogued. 


A Meſſage was brought from the Houſe of 
Commons by Mr. Bromley and others (the 31 of 
May) to acquaint this Houſe, © That in anſwer to 
© the Meſſage of the One and twentieth Inſtant, 
* the Commons have prepar'd a Replication co 
© the Earl of Orford's Anſwer to the Articles 0 
© Impeachment of High Crimes and Miſdemea- 


<« nors exhibited againſt him, and at preſent deter 
: | bring 


1701 

A Meſſage was alſo ſent to the Houſe of Com- 
mons by Sir Rebert Legard and Mr. Gery, to ac- 
quaint them, © That they having,on theF irſt Day 
of April lait, ſent up to their Lordſhips an Im- 
« peachment againft William Earl of Portland, for 
High Crimes and Miſdemeanors; and having 
* alſo, on the Fifteenth Day of the ſame Month, 
« Impeach'd Charles Lord Hilifax for High Crimes 
„and Miſdemeanors 3 and there being as yet no 
« particular Articles exhibited againſt the ſaid 
Lords, their Lordſhips think themſelves oblig'd 
to put them in mind thereof; which, after Im- 
« peachments have ſo long depended, is a Hard- 
« ſhip to the Perſons concern'd, and not agreeable 
« to the uſual} Methods and Proceedings of Par: 


* liament in ſuch Cales. 


Lord Sommers ** Lord Halifax. 


ad 
357 
bringing it up to your Lordſhips, becauſe in 
© the Trials of the ſeveral Impeachments now 
depending, the Commons think it moſt proper, 
© from the Nature of the Evidence that will be 
< given at the ſaid Trials, to begin with the Trial 
« of the Impeachment of John Lord Sommers of 
High Crimes and Miſdemeanors. And as to 
your Lordſhips other Meſſage, the Commons 
tale it to be without Precedent, and Unpar- 
* liamentary ; they, as Proſecutors, having a Li- 
© berty to exhibit their Articles of Impeachment 
* in due Time; of which they who are to pre- 
e pare them are the proper Judges : And theres 
fore, for your Lordſhips to aſſert, That having 
** not yet exhibited particular Articles againſt 


«© illiam Earl of Portland, and Charles Lord Hali- 


fax, is a Hardſhip to them, and not agreeable 
* to the uſual Methods and Proceedings in Par- 
s liament in ſuch Caſes ; does, as they conceive, 
& tend to the Breach of that good Correſpondence 
« berwixt the two Houſes, which ought mu- 
ce tually to be preſerv'd, 


Die Mercurii 21“ Muii, 1701. 


The Meſſengers ſent Yeſterday to the Houſe of Commons return Anſwer, That the Commons 


will tend an Anſwer to the ſaid Meſſages relating to the faid Impeachments, by Meſſengers of 


their own. 


Die Sabbati 24% Maii, 1701. 


The Lord Sommers deliver'd his Anſwer to the Articles of Impeachment of the Houſe of Commons 


againſt him, which was read by the Clerk. See Page 355. 
It is orver'd by the Lords Spiritual and Temporal in Parliament aſſembled, That a Copy of the 


Anſwer of John Lord Sommers (deliver d this Day) to the Articles of Impeachment depending againſt 
him, be {ent to the Houſe of Commons; and accordingly a Meſſage was ſent to the Houſe of Com- 
mons, by Sir Robert Legard and Sir John Hoskins, to carry down a Copy of the Lord Sommers's An- 
ſwer to the Articles of Impeachment againſt him, | 


Die Veneris 30® Maii, 1701. 


It is order'd by the Lords Spiritual and Temporal in Parliament aſſembled, That Minday the 
Ninth Day of June next ſhall be, and is hereby appointed for the Trial of Edward Earl of Orford, 
in Weſtminſter-Hall, upon the Articles brought up againſt him by the Houſe of Commons, whereby 


he ſtands charg'd with ſeveral High Crimes and Miſdemeanors. 


A Meſlage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir John Hoskins, to let 
them know, That this Houſe hath appointed 


Anda the Ninth Day of June next, for the 


* Trial of Edward Earl of Orford, in Meſtminſter- 
* Zall, upon the Articles ſent up againſt him, 
and that the Commons may reply, if they 
e think fit. : 

A Meſlage was ſent to the Houſe of Commons 
by Sir Robert Legard and Sir John Hoskins, to ac- 


quaint them, That they having on the Firſt Day 
of April laſt, ſent up to their Lordſhips an Im- 


1 


peachment againſt Milliam Earl of Portlaud, tor 
High Crimes and Miſdemeanors; and having 
alſo, on the Fifteenth Day of the ſame Month, 
Impeach'd Carles Lord Halifax for High Crimes 
and Miſdemeanors; and there being as yet no 
particular Articles exhibited againſt the ſaid 


« 


Lords, their Lordſhips think themſelves oblig d 


to put them in mind thereof; which, after Im- 
äpeachments have ſo long depended, is a Hard- 
ſhip to the Perſons concern'd, and not agree- 
able to the uſual Methods and Proceedings of 
Parliament in ſuch Caſes. 

It 


cc 
cc 


A Meſſage was brought from the Houſe of 
Commons by Mr Harcourt and others (the Fifth 
of June to acquaint this Houſe, © That the 
Commons, on Conſideration of your Lordſhips 
* Meſlage to them of the One and thirtieth of 
© May, concerning the Earl of Orford, think it 
* their Undoubted Right, when ſeveral Perſons 
* ſtand Impeach'd before your Lordſhips, to bring 
* to Trial ſuch of them, in the firſt place, as the 
* Commons apprehend, from the Nature of the 
Evidence, ought firſt to be proceeded againſt ; 
* to the intent all ſuch Offenders may, in due 
time, be brought to Juſtice : And, that no Day 
* ought to be appointed by your Lordſhips for 
* the Trial of any Impeachment by the Com- 
s mons, without ſome previous Signification to 
« your Lordſhips from the Commons, of their 
being ready to proceed thereon. 

* The Commons could not receive this Meſ- 
* ſage from your Lordſhips without the greateſt 
* Surprize; your Lordſhips Proceedings in this 
* Caſe being neither warranted by Prec dents, 
© nor (as the Commons conceive) conſiſtent with 
© the Methods of Juſtice, or with Reaſon : 

; «*Wheres 
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© Wherefore the Commons cannot agree to the Day appointed by your Lordſhips for the Trial of 
« the Earl of Orford. : 

« As to your Lordſhips Meſlage, at the ſame time, relating to the Earl of Portland, and Charles 
© Lord Halifax, the Commons take the fame to be without Precedent, and Unparliamentary; and 
© conceive your Lordſhips frequent Repetition thereof, in ſo ſhorr a Time, after the Commong 
© had tranſmitted to your Lordfhips their Articles againſt T'wo of the Impeached Lords, and wee 
e daily preparing their Articles againſt the others, manifeſtly tends to the Delay of Juſtice, in ob- 
© ſtructing the Trials of the Impeached Lords, by introducing Diſputes, in Breach of that good 


© Correſpondence between the T'wo Houſes, which ought inviolably to be preſerved, 


It is order'd by the Lords Spiritual and Tem- 
poral in Parliament afſembled, T hat the Lord 
Great Chamberlain do attend his Majeſty, hum- 
bly to acquaint his Majeſty, That this Houſe 
hath appointed Monday the Ninth Day of June 
next, fr the Trial of Edward Earl of Orford, in 
MWeſtminſter-Hall, and humbly to move his Ma- 
jeſty, that he will be pleaſed ro give Order for a 
Place to be prepar'd in Weſtminſter-Hall againſt 
the ſaid Time, for this Houſe to proceed upon 
the ſaid Trial. 


Die Sabbati 31? Mai, 1701. 


A Meſlage was brought from the Houſe of 
Commons by Mr. Bromley, and others. See Page 


356. 
The Meſſengers ſent Yeſterday to the Houſe of 


Commons return Anſwer, That the Commons 
will fend an Anſwer by Meſſengers of their 


own. | 
Die Lune 20 Junii, 1701. 


Order d, That the Committee appointed to con- 
ſider of the Manner in delivering Articles of Im- 
peachments by the Commons, be revived, to meet 
on Monday next, to draw an anſwer to be ſent to 
the Houſe of Commons to their Meſſage receiv d 
the 31ſt Inſtant, | 

The Houſe was adjourn'd during Pleaſure. 
After ſome Time, the Houſe was reſum'd, and 
the Earl of Stamford reported from the Lords 
Committees, appointed to conſider of the Man- 
ner in delivering Articles of Impeachments by 
the Commons, the Precedents following, (viz.) 

* 7 Feb. 25 H. 8. The Biſhop of London Im- 
© peached by the Commons, for impriſoning Tho. 
* Phillips on Suſpicion of Hereſy. | 

© 9 Feb. The Articles were read. | 

© 20 March, 1620. The Commons, at a Con- 
© ference, accuſed the Lord Chancellor St. Alban, 
© and the Biſhop of Landaf, of Bribery and Cor- 

© ruption. 

* 16 April, 1624, The Commons, at a Confe- 
© rence, accuſe the Earl of Middleſex, Lord Trea- 


© ſurer, of Bribery. 


© 19. May, 1624 The Commons accuſe the 
* Biſhop of Norwich of ſeveral Matters by them 
* then particularly mentioned at a Conference. 


* 29 Decemb. 1640. The Commons accuſe Sir 


_ © George Radcliffe of High Treaſon. 


* 31 Decemb. They delivered the Articles at a 

* Conference. | 
* 22 Decemb. 1649, The Lord Keeper Finch 

* was Impeached. | 
© 29 Jan. 1640. Report of what he was accu- 


| © ſed of at a Conference. 


* 18 Decemb. 1641. Daniel Oneal Impeached. 
C . 
30 Auguſt, 1641. The Earl of Bridgwater Im- 
* peached, and Articles read, but not entered. 


s 6 Decemb. 1660. William Drake Impeached 


* and Articles brought up. 

* 24 April, 1668. Sir William Pen was Im- 
* peached, and the Articles delivered at a Con- 
© ference the ſame Day. 

* 29 Decemb. 1666. Ihe Commons, at a Confe- 
* rence, Impeach'd the Lord Viſcount Myydauit, 

* 3 Jan. The Conference was reported, and the 
© Articles read. 

23 Decemb. 1678. Poft Meridiem, the Earl of 
© Danby was Impeached, and Articles brought 
up againſt him at the ſame Time. 

* 5 Decemb. 1678. 'The Earl of Powis, Lorg 
© A. Wardour, Lord Bellaſyſe, Lord Petre, and 
Lord Viſcount Stafford, were Impeached | 
* 30 Decemb. The Parliament was prorogucd to 
the 4th of February, and was diſſolved the 24th 
* of January. 

* 6 March. A new Parliament met 

* 7 April, 1679. Articles were brought up a- 
* gainſt them. 

21 Decemb. 1680. Mr. Edward Seymour was 
* Impeached, and Articles brought up at the 
* ſame Time. 

© 7 Jan. 1680. Sir William Scroggs was Im- 
© peached, and Articles brought up at the ſame 
Time | 

* 7 Fan. 1680. The Earl of Tyrone was Im- 
© peached, but no Articles brought up. 

* 10 Jan. The Parliament was prorogued to 
the 2oth. Diſſolved the 18th. 

© 26 March, 1681. Mr. Fitzharris was Im- 
© peached : No Articles brought up. | 

© 28 March, The Parliament was diſſolved. 

© 26 June, 1689. Blaire, Vaughan, Note, Eliot, 
* and Grey, were Impeach'd, and Articles brought 
. | 

up. 

* Ofob. The Earl of Salisbury and Farl of 
© Peterborow, were Impeached: Special Matter 
* aſſigned the ſame Day. | 

* 27 April, 1695. The Duke of Leeds was 


* Impeached. 


29 April, Articles were brought up. : 

© 10 May, 1698, Goudet and others were Im- 
© peached. | 

17 May. Articles brought up. | 

© 28 May, 1698. John Auriol and John Du: 
© maiſftre were Impeached. We FR 

June. Articles were brought up againſt 


© them. 


The Lord Great Chamberlain acquainted the 
Houſe, That he had attended his Majeſty with 
their Addreſs for a Place to be prepared in if 
minſter- Hall, for the Trial of the Earl of Orford; 
and his Majeſty was pleaſed to ſay, He woul 
give Order for the Place to be prepar'd, as defired. 

Order d, That the Committee appointed on 
Saturday laſt, do meet preſently, to draw an An- 


ſwer to be ſent to the Houſe of Commons f? 


- 
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their Meſlage received 


May laſt. 


Then the Houſe was adjourned during Plea- 


ſome time, the Houſe was reſumed, and 


« The Lords.do think fit, upon Occaſion of the 
© Meſlage of the Commons of the z iſt of May, 
to acquant that Houſe, that having been deſir d 


by the Lord Sommers, that a Day may be ap- 
60 — — for his ſpeedy Trial, and their Lordſhips 


« finding no Iſſue joined by Reblication of the 
* Houſe of Commons, judge it proper to give 
© them notice thereof, that the Commons may Re · 
« ply, if they think fir, and at the ſame time their 
* L ordſhips let the Commons know, that they will 
© proceed to the Trial of any of the Impeached 


Lords, whom the Commons ſhall be firſt ready 
to begin with, ſo as there may be no Occaſion 


c taken from thence for any unreaſonable Delay in 
te the Proſecution of any of them: And further to 
« acquaint them, that having ſearched theirown 
journals, they do not find, that after a general 
Impeachment, there has ever been ſo long a 
© Delay of bringing up the particular Articles 
« of Impeachment, fitting the Parliament: And 
e therefore the Lords do think they had Reaſon 
ce to aſſert that it was a Hardſhip to the two 
«& Lords concerned (eſpecially after this Houſe 
e had put the Houſe of Commons in mind of ex- 
« hibiting ſuch Articles) and not agreeable to 
e the uſual Proceedings in Parliament. And as 
ce the Lords do not controvert what Right the 


Lord Sommers and Lord Halifax. 


the One and Thirtieth of the Earl of Stamford reported the Anſwer drawn 


35 


by the Committee, to be ſent to the Houſe of 
Commons, to their Meſlage received the One 
and Thirtieth of May laſt, which was Read as 
follows, viz. | 


Mr. Harcourt at a Conference (the Sixth of 
June) delivered himſelf in the following manner. 

* The Commons have deſired this Conference 
upon your Lordſhip's Meſſage of the Fourth of 
2 — in order to preſerve a good Correſpondence 
* with your Lordſhips; which will always be the 
Endeavour of the Commons, and is at this Time 
© particularly neceſſary, in order to bring the im- 
** peached Lords to a ſpeedy Trial. And becauſe 
the Meſſages which your Lordſhips have 
* thought fir to ſend to the Commons, and the 
* Anſwers thereunto, ſeem not to tend towards 
* expediting the Trials, which the Commons ſo 
much deſire, but may rather furniſh Matter of 
* Diſpute between the two Houſes ; the Com- 
t mons therefore chuſe to follow the Methods 
formerly uſed with good Succeſs upon the like 
* Occaſions : And for the more ſpeedy and eaſy 
* adjuſting and preventing any Differences which 
© have already happened, or may ariſe, previous 
© to, or upon theſe Trials the Commons do 
* propoſe to your Lordſhips, That a Committee 
«© of both Houſes be Nominated, to conſider of 
the moſt proper Ways and Methods of Pro- 
* ceeding on Impeachment, according to the 
*© Uſage of Parliament. 5 | 


Commons may have of Impeaching in general Terms, if they pleaſe ; ſo the Lords, in whom the 
© Judicature does intirely reſide, think themſelves obliged to aflert, That the Right of limiting 
« 4 convenient Time for bringing the particular Charge before them, for the avoiding of Delay in 


ce ſuſtice, is lodged in them. 


„The Lords hope the Commons, on their Part, will be as eareful not to do any Thing that 
© may tend to the Interruption of the good Correſpondence between the two Houſes, as the Lords 
« ſhall ever be on their Part: And the beſt Way to preſerve that, is for neither of the two 


* Houſes to exceed thoſe Limits which the Law and Cuſtom of Parliament hath already eſta- 


« bliſhed. 


The Houſe went into Conſideration of this 
Report, and after Debate, it was order d, That 
the further Conſideration thereof, and Debate 
thereupon, be adjourn'd till to-Morrow Twelve 


a-Clock. 
Die Mantis 3* Junii, 1701. 


The Houſe reſumed the Adjourned Debate 
Yeſterday, in Relation to the Report of the An- 
{wer drawn by the Commirtee to be ſent to the 
Houſe of Commons, to their Meſlage received 
the One and Thirtieth of May laſt. | 
The Report was read by Paragraphs, and a- 
greed to, and ſent to the Houſe of Commons by 
Sir Richard Holford and Mr. Pitt. 


Die Jovis 59 Junii, 1701. 


A Meſſage was brought from the Houſe of 
Commons by Mr. Harcourt, and others. See Page 


357. 
Upon receiving a Meſſage from the Houſe of 


Commons in Anſwer to a Meſſage ſent to them 


by this Houſe the One and Thirtieth of May laſt, 
it is ordered, That the Lords Committees ap- 


pointed to conſider of the Manner of Proceed - 
ings on Impeachments, do meet to-Morrow at 


Nine of the Clock in the Forenoon, to conſider 


the ſaid Meſſage, inſpect the Journals, and report 
to the Houſe what they ſhall think proper in 
this Caſe. | 


Die Veneris 6* Junii, 170 1 


A Meſſage was brought from the Houſe of 
Commons by Mr. Se. John, and others, to deſire 
a Conference with this Houſe, upon the Subje& 
Matter of the Meſſage of this Houſe, of the 
Fourth Inſtant. 

It being propoſed to return Anſwer, That 
this Houſe will ſend an Anſwer by Meſſengers 
of their own, and Debate thereupon : 

The Houſe agreed to a preſent Conference. 

Then the Commons being called in, were told, 
That the Lords agreed to a Conference as deſi- 
red, and appoint it preſently in the Painted 
Chamber. RS 

Lords werenamed Managers of the Conference; 

The Commons being come to the Conference, 
the Houſe was adjourned during Pleaſare, and 
the Lords went to the Conference ; which being 
ended, the Houſe was reſamed, and the Lord 


Steward reported, That the Lords had attended 


the Conference, and that Mr. Harcoure managed 
the Conference and ſaid, As al. c 3 
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Ordered, That the Lords Committees appointed 


to conſider of the Manner of the Proceedings on 


Impeachments, do meet to-morrow upon the 
Report of this Conference, and inſpe& the Jour- 
nals, and Report to the Houle. 


Die Sabbati, 7® Juni, 1701. 
The Earl of Stamford reported from the Lords 


Committees appointed to conſider of the Manner 
of Proceedings on Impeachments, That they have 
Inſpected the Journals, and ordered him to report 
the Precedents follow ing, viz. 


16 April, 1624. Report is made of the Com- 


* mons Complaint and Charge at a Conference 


© againſt the Earl of Middleſex, Lord Treaſurer. 
* 24 April, 1624. Ordered that the Lord 


Treaſurer ſhall appear on Tueſday next at 
Nine a Clock, to anſwer his Charge at the Bar, 
and that if he hath any Witneſſes to be exami- 


ned, they may in the mean time be Sworn and 


Examined. N 
* 27 April. The Lord Treaſurer Petit ioned, 
that his Witneſſes might not be examined, till 


* he hath anſwered; but the Houſe did not 
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think fit to alter the Day. 


© 28 April. The Lord Treaſurer defires the 


Interrogatories to his Wirneſſes may be reſpi- 
ted till he hath anſwered; and that he may 
have Copies of the Depoſitions taken on both 


Sides. | 
* His Lordſhip was anſwered, That his Deſire 


is ſo unfit, as the Lords think him ill adviſed 


to make ſuch a Requeſt ; and according to the 
former Order, expect his Appearance to-mor- 
row, and to hear ſuch Anſwer as he ſhall 
— 7 : 7 | 

© 29 April. The Lord Treaſurer Petitions, 
that in regard of his being indiſpoſed, he may 
have a further Day for preſenting his Anſwer. 
The Houſe, in reſpe& of his Indiſpoſition is 
pleaſed to reſpite his Appearance this Day, 
but enjoyn that Saturday next he brings 1n his 
Anſwer, according to former Orders ; and the 
Lords do peremptorily Aſſign Friday the ſe- 
venth of May for his Appearance in Perſon, 
and for the final Hearing tnd Determining of 
the Cauſe. | | 

* - May. The Lord Treaſurer was according- 
ly brought to the Bar, and the Trial proceed- 


© ed. | 


K W a A 


0 
c 
c 


30 Aug. 1641. The Earl of Bridgwater was 
Impeached by the Commons. 
© 6 Sept. 1641. Ordered, To anſwer the Second 


Tueſday in Nuvember. 
© 17 Octob. 1641. Ordered, To be heard on the 


Ninth of December. 


© 2 Novemb, 1641. Ordered, That the Earl 
of Bridgwater may anſwer on the Ninth of No- 
vember. N | 

* 31 March, 1642. At a Conference deſired by 
the Commons, they deſired Articles of Im- 
peachment againſt George Benyon. Benyon Was 
ordered to Anſwer in four Days, and to have 
Liberty, with his Keeper, to go any where, 
and had Council aſſigned. 


4 April, 1642. Benyon put in his Anſwer; 


then it was ordered, That this Cauſe againſt 
George Benyon upon the Impeachment of the 
Houſe of Commons, ſhall be proceeded in on 


« Wedneſday next at this Bar. 


* 5 April, 1642. A Meſlage was ſent to the 


: : 
; Houſe of Commons, to acquaint them, that the 
: Lords have appointed to proceed in the Cauſe 
- againſt Benyon to-morrow. 


The Houfe of Commons return Anſwer 
That they will ſend a Committee of thei, 
* Houſe, to manage their Evidence againſt Bu- 
yon, to-morrow. | 

* 6 April, 1642. The Committee of the Houſe 
of Commons being come to manage the Evi- 


* dence againſt him, had the Articles read, &. 


* and the Trial proceeded. 

* 5 Tuly, 1642. Sir Richard Gurney, Lord- 

Mayor, was Impeached at a Conference, and 
brought to the Bar, and heard the Articles 
* read, had Council allowed him, and was or— 
© dered to anſwer on Friday next. ; 

* 8 Fuly, He deliver'd in his Anſwer, which 
was Read, and the Cauſe was ordered to be 
© heard on Monday next, and the Commons were 
* acquainted therewith by Mellage. 
* 11 Juh, The Commons at a Conference de. 
liver in a further Impeachment againſt him, 
and the Articles were read to him at the Bar, 
and he deſired Council, which was allowed, 
and he had Time given him to anſwer till to- 
morrow Seven-night, | 
* 19 Fuly, Sir Richard Gummy put in his An- 
* ſwer; and the ſame Day it was ordered, Thar 
this Houſe will proceed againſt him on Fiday 
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© next, on both the Impeachments, and the 


* Houſe of Commons are then to produce all 
their Proofs to prove the ſaid Impeachments : 
And a Meſlage was ſent to the Commons to ac- 
© quaint them with the ſaid Order. | 

* 22 Juh, The Committee of Commons being 
come to manage the Evidence, the Trial was 
© proceeded in. 8 

17 Fuly, 1645. The Earl of Stamford deſi- 

ring Time to put in his Anſwer to the Im- 
peachment of the Houſe of Commons againſt 
him, it was ordered, he put in his Anſwer 
on Monday next. 
* 21 July, The Earl of Stamford delivered in 
his Anſwer, which was Read, and ordered to 
© be Heard at the Bar on Friday next, and the 
© Commons were acquainred therewith by Meſ- 
* ſage. 

* 25 July, A Meſlage from the Commons to 
© deſire another Day for hearing of the Cauſe of 
© the Earl of Stamford's Impeachment, becauſe 
they cannot be ready this Day. | 
KEodem Die, A Meſlage to the Commons that 
© they have appointed Monday next; and in re- 
* gard it concerns his Lordſhip ſo much, their 
* Lordſhips have appointed fo ſhort a Day. 

* 26 July, 1645. A Meſlage from the Com- 
* mons, to deſire a further Day, in regard their 
© Witnefles cannot be ready. 

* 28 Fuly, 1645. Ordered, That the Earl oi 
© Stamford's Buſineſs ſhall be heard the firſt 72% 
day after Michaelmas. 3 

© 30 Septemb. The Cauſe of the Earl of Sau. 
* ford, upon the Impeachment of the Houle of 
© Commons, was heard, a Committee of tis 
Commons managing the Evidence againſt him. 

* 21 Decemb 1680. Edward Seymour, Elp; Was 
* Impeached of High Crimes, Cc. the Articles 
* were brought up againſt him, he had the Arti- 
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© cles read to him, and ordered to Anſwer. 


* 23 Decemb. He delivered in his Anſwer . 
3 
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33 January, Mr. Seymonr petitions for a ſpeedy 
rial; whereupon a Meſlage was ſent to the 
Houſęe of Commons, That the Houſe find ing no 
« lilue join'd by Replication from the Houſe of 
Commons, thought fit to give them Notice 
* thereof. . 

g January, Order'd, That Saturday the Fif- 
'* teenth is appointed for the Trial of Mr. S- 
© Mouy. | 


Upon Conſideration of the Precedents above- 
mention'd, it is Order'd by the Lords Spiritual 
and Temporal in Parliament aſſembled, Thar the 
Lords Committees appointed to conſider of the 
Manner of Proceedings on Impeachments, do 


A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr. Gery, to acquaint 
them, © That in Anſwer to the Meſſage of the 
© Houſe of Commons of the Fourth Inſtant, the 
Lords ſay, by their Meſlage ſent on the Third, 
© wherein they declare themſelves ready to pro- 
© ceed to the T'rial of any of the Impeach'd Lords, 
% whom the Commons ſhould be firſt ready to 
* begin with; They have given a full Proof of 
their Willingneſs to comply with the Commons 
* in any Thing which may appear reaſonable, in 
ce order to the ſpeedy determining of the Impeach- 
© ments now depending; and therefore, as the 
© Lords conceive the Commons had no Occa- 
« ſion to begin any Diſpute on that Head, ſo 
© their Lordſhips are careful to decline entering 
* into a Controverſy which ſeems to them to be 
© of no Uſe at preſent. | 

Ihe Lords think themſelves oblig'd to aſſert 
© their undoubted Right to appoint a Day for 
* the Trial of any Impeachment depending be- 
fore them, if they ſee good Cauſe for it, with- 
out any previous Signification from the Com- 
© mons of their being ready to proceed; which 
* Right is warranted by many Precedents, as 
* well as conſonant to Juſtice and Reaſon ; and 
* their Lordſhips, according to the Example of 
* their Anceſtors, will always uſe that Right with 
a Regard to the equal and impartial Admini- 
* ſtration of Juſtice, and with a due Care to pre- 
vent unreaſonable Delays. 

*'Lhis being the Caſe, the Lords cannot but 
wonder, that the Commons, without any Foun- 
dation for it, ſhonid make uſe of Expreſſions 
which, as their Lordſhips conceive, have never 
been uſed before by one Houſe of Parliament 
to another, and which, if the like were re- 
turn d, muſt neceſſarily deſtroy all good Corre- 
ſpondence between the two Houſes. 

Ihe laſt Part of the Commons Meſſage be- 
ing in effect a Repetition only of their former, 
* of the Thirty-firſt of May, to which the Lords 
have already return'd a full Anſwer. their Lord- 
ſhips rhink it not requiſite to ſay more, than 
that they cannot apprehend with what Colour 
their calling upon the Houſe of Commons to 


« ments. 


Vor. V. 


Lord Sommers and Lord Halifax. 361 


meet on Minday next, at Ten a. Clock in the Fores 


noon, to draw an Anſwer to be ſent to the Houſe 
of Commons, to their Meſlage receiv'd the Fifth 
Inſtant. | 


Die Lung 9 Junii, 1701. 


The Earl of Stamford reported from the Lords 


Committees (appointed to conſider of the Man- 


ner of Proceedings on Impeachments) what was 
drawn by them, to be ſent to the Commons, in 
Anſwer to their Meſſage of the Fifth Inſtant; 


which was read, amended, and agreed to, as 


follows, viz. | b 


A Meſſage was brought from the Houſe of 


Commons by Mr. Harcourt, and others (on the 


Tenth of June) to acquaint this Houſe, © That 


the Commens, in hopes of avoiding all Inter- 
ruptions and Delays in*proceeding againſt the 
Impeach'd Lords, and the many Inconve- 
niencies which might ariſe thereby, having 
propos d to your Lordſhips, at a Conference, 
that a Committee of both Houſes might be no- 
minated, to conſider of the moſt proper Ways 
and Methods of Proceedings on Impeachments, 
Think they might have juſtly expected your 
Lordſhips Compliance with their ſaid Propoſi- 
tion, inſtead of your Lordſhips Anſwer to their 
Meſſage of the Fourth Inſtant, which they 
Yeſterday receiv'd : In which Anſwer of your 
Lordſhips, tho'many Matters of great Excep- 


tion are contain'd, a ſuitable Reply whereunto 
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* dence between the two Houſes ; yet the Com- 
mons, from an earneſt Deſire inviolably to pre- 
{erve the ſame, as well as give the moſt convin- 
cing Proof of their Moderation, and to ſhew 
their Readineſs to bring rhe Impeach'd Lords 

to ſpeedy Juſtice, at preſent inſiſt only on their 
Propoſition, for a Committee of both Houſes 
to ſettle and adjuſt the neceſſary Preliminaries 
to the Trials; particularly, Whether the Im- 
peach d Lords ſhall appear on their Trials at 
your Lordſhips Bar, as Criminals? Whether, 

© being under Accuſations of the ſame Crimes, 
they are to ſit as Judges on each other's Trial 
for thoſe Crimes, or can vote in their own Ca- 

** ſes, as we find, from your Lordſhips Journals 

ſince their being impeach'd, they have been ad- 

mitted ſo to do? Which Matters, and ſome 

* others, being neceſſary to be adjuſted, the Com- 

mons cannot bur inſiſt on a Committee of both 


<© Houſes to be appointed for that Purpoſe; their 


departing from which would be giving up the 
Rights of the Commons of England, known by 
H unqueſtionable Precedents, and the Uſages of 
** Parliaments, and making all Impeachments, the 
« greateſt Bulwark of the Laws and Liberties of 
* England, impracticable for the future. 


ſend up Articles againſt two Lords, whom the Commons have fo long ſince impeach'd in general 
Terms, can be ſaid to tend to the Delay of Juſtice; and therefore, as the Lords think the Com- 
mons ought to have forborn that Reflect ion, ſo their Lordſhips, in ſaying no more upon the oc- 
caſion of this Meſſage of the Commons, think they have given a convincing Proof of their Mode- 
ration, and of their ſincere Deſire of preſerving a good Correſpondence between the two Hou- 
ſes, which is ſo neceſſary for the Publick Security, as well as doing Right upon the Impeach- 
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would inevitably deſtroy all good Correſpon- 
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The Earl of Stamford alſo reported from the © Houſes, and the Denial thereof deſtructive to 
Lords Committees appointed to conſider of the * the Proceedings of Parliament, and Un prece- 
Manner of Proceedings on Impeachments, what * dented. | N 


Precedents they have found in purſuance of the 
Order of the Seventh Inſtant, which are as follow, 
vix. | | 

* 21 May. 1614. A Meſſage from the Com- 
© mons, to deſire a Conference upon the Point of 
* Impoſitions. 

* 24 May, the Queſtion being propos'd, Whe- 
ther this Hcuſe ſhall meet with the lower Houſe, 
and give them hearing, touching the Point of 
Impoſitions: The greater number of the Lords 
anſwer'd, Not Content. | 

26 May, a Meſſage to the Commons, That 
the Lords are, and always will be ready and 
willing to hold loving and mutual Correſpon- 
dence with them; but their Lordſhips having 
enter d into a grave and ſerious Conſideration, 
as well of the Matter it ſelf, as of divers inci- 
dent and neceſſary Circumſtances, do not think 
it convenient to enter into any Conference of this 
Cauſe, concerning the Point of Impoſitions, at 
this Time. 

1 February, 1666, a Meſſage from the Com- 
mons, to deſire a Conference touching the Man- 
ner of Proceedings upon the Impeachment a- 
gainſt the Lord Viſcount Mordant. 8 

© The Lords anſwer; That they will ſend An- 
ſwer by Meſſengers of their own. 1: 

* Then a Committee was appointed to conſi- 
© der, whether ever the Commons deſir'd any 
Conferences concerning the Manner of Proczed- 
ings upon Judicature betore their Lordſhips. 

* 4 February, 1666, After Report of the Confe- 
rence ſo had, the Lords reſolv'd to let the Com- 
mons know at a Conference, That they are re- 
ſolv'd that their former Anſwer given them the 
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the One and thirtieth of the ſame Month, ſhall 
and 

* 31 January, Which Anſwer was, That they 
judge it a Right inherent in every Court, to or- 
der and direct ſuch Circumſtances and Matters 
of Form, that can have no Influence to the 
Prejudice of Juſtice, in ſuch Way as they ſhall 
judge fit, where the ſame are not ſettled other- 
wiſe by any poſitive Rule. 

4 February, poſt Meridiem, A Conference was 
accordingly had at the Deſire of the Lords. 


„%% TCT 


* 5 February, a Meſlage from the Commons to 


deſire a free Conference upon the Subject-mat- 
© ter of the laſt Conference, 

The Anſwer return'd was, That the Lords 
© have already ſtated the Manner of Proceedings 
in the Impeachment of the Lord Mordant, and 
© have declar'd it in their laſt Conference, and in 
© that Conference gave the Houſe of Commons 
© Notice, That they were ready to proceed this 
Morning in that Bufineſs. | 

© They adhere to their former Reſolution, and 
© are ready to proceed in the Trial. 

* 6 February, A Meſſage from the Commons, to 
deſi re a Conf 
© Anſwer. 
© 7 February, The Lords gave the Conference 
deſir'd; whereat the Commons acquainted their 
Lordſhips, that Conferences and Free Conferen- 
ces, when deſir'd, are eſſential to the Proceed- 
ings of Parliament, the only Means to preſerve 
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« the good Correſpondence between the Two 


Eight and twentieth of Januar, and confirm'd 


nce upon the laſt mention'd 
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Eodem Die, a free Conference was had at the 
Deſire of the Lords, concerning the Sub ject- 
Matter of the laſt Conference; wherear the 
Managers were to let the Commons know 
That their Lordfhips deſire not this Conference 
in reference to the free Conference lately delir'd 
by them, but in relation to the Aſſertion of 
the Commons in their laſt Conference, which 
their Lordſhips can no way allow; and there- 
fore commanded the Lords that are to manage 
this free Conference, as to juſtify the Proceed- 
ings of their Lordſhips, fo to make it appear to 
the Commons, that what they have done is nei- 
ther deſtructive to the Proceedings of Parla- 
ment, nor unprecedented. | 

* 27 May, 1694, The Lords did not agree to a 
Conference deſir d by the Commons on the One 
and twentieth, becauſe it was deſir'd upon the 
Anſwer ſent by the Lords of the Seventeenth 
Inſtant, wherein the whole Matter concerns the 
Judicature of the Lords, on v hich they can 
admit no Debate, nor grant any Conference : 
But the Lords agree to a Conference detird 
concerning the Privileges of the Commons, al- 
ways provided nothing be offer d thereat that 
may concern their Lordſhips Judicature, 

* 6 May, 1679, A Meflage to the Commons to 
acquaint them, I hat the Lords have appointed 
- try the Five Lords on the Thirteenth In- 

ant. 5 
* 8 May, peſt Meridiem, A Meſſage from the 
Commons, to deſire a Conference concerning the 
Matter of their Lordſhips Meſſage concerning 
the Trial of the Lords in the Tower; and a 
Conference was had thereupon. 

At the Conference the Commons propos d to 
have a Committee of both Houſes nominated, 
to conſider the proper Ways of Proceedings up- 
on Impeachment ; and, upon tne Queſtion, it 
was carried, Not to agree with the Commons 
in this Propoſal. 

* 9 May, A Meſſage to the Commons for a free 
Conference upon the Subject- Matter of th laſt 
Conference, which was had; and at the Conie- 
rence the Lords told the Commons, | hat they 
did not agree to the nominating a Committee 
of both Houſes, becauſe they do not think it 
conformable to the Rules and Orders of Pro- 
ceedings of this Court, which is, and mult be, 
tender in Matters relating to Judicature. 

* 10 May, A Meſſage from the Commons for 
a Conference, c. which was had; and the 
Commons told the Lords, That Things ſtand- 
ing thus, they cannot proceed to the Trials of 
the Lords, b:fore the Method of Proceedings 
be adjuſted between the two Houſes. 

* 11 May, A Meſſage to the Commons for a 
Conference, Cc. which was had; and the Lords 
alſo ask'd the Commons, what were the Methods 


of Proceedings they would confer about: The 


Commons anſwer, They had no Directions frem 
their Houſe concerning the ſame. 

A Meſſage from the Commons for a Free 
Conference, which was had; and upon the Re- 
port of it, the Lords appointed a Committee 
to meet with a Committee of the Houſe 0 
of Commons, to conſider of Propoſitions an 


Circumſtances, in reference to the Trials x 8 
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Lord Sommers 
n the Tower ; and a Meſſage ſent to 
; ns to let them know it. f 

. 1 A Report from the Committee of 
both Houſes, That (inter alia) the Commons 
* propoſe a longer Day for the Trial of the 
Lords; whereupon the Lords order d their 
© Frials to be put off till further Order. 
" May, The Lords appointed a Day for 
© the Trial of the Five Lords. 
© 19 May, The Commons tell the Lords, That 
when the Methods of Proceedings are adjuſted, 
their Houſe will be ready to proceed upon the 
Trial of the Earl of Danby, againſt whom they 
already demanded Judgment, and afterwards 
to the Trial of the Five Lords ; and propoſed 
ſeveral Difficulties, in reſpect of the Bifhops 
being preſent at the Trial of the Earl of Dan- 
by. They fay further, that the Lords ſeem to 
lay the Stop at the Commons Door, by na- 
ming a Day ; which they conceive ought not 
to hare been appointed before the Methods 
be conlidered ; that the Lords may as well 
make the Judges Part of their Court, as the 
Biſhops, in this Point. The Commons will 
give no Diſturbance to the ancient Judicature, 
and they conceive they have a Right to know 
before what Court they ſhall appear. 
< 20 May, Upon Debate of the Report from 
© the Committee of both Houſes, the Lords ap- 
© point a Day, for the Trial of the Five Lords. 

* 22 May, The Lords ſent a Meſſage to the 


1701. 
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© Houſe of Commons to acquaint them, That 


A Meſſage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr Gery, to let the 
Commons know, That the Lords have appoint- 
d Friday next for the Trial of John Lord Som- 


« mers, upon the Impeachment againſt him. 


and Lord Halifax. 363 
* the Lords have appointed a Day for the Trial 
© of the Five Lords. I | 


Then it being moved to have a Conference 
with the Commons, to let them know, That 
the Lords do not agree ro a Committee of both 
Houſes in relation to the Trials of the Impeached 
Lords : And Debate thereupon : The Queſtion 


was put, Whether a Committee of this Houſe 


ſhall be appointed to meet with a Committee of 
the Houſe of Commons, in relation to the Pro- 
ceedings upon the Impeachments. 
It was reſolved in the Negative. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that the Lords 
Committees appointed to conſider of the Man- 
ner of Proceedings on Impeachments, do meet 
to- morrow at ten of the Clock in the Forenoon, 
and draw Reaſons to be given at a Conference 
with the Houſe of Commons, Why their Lord- 
ſhips cannot agree, that a Committee of both 
Houſes be nominated to conſider of the Methods 
of Proceedings on Impeachments. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that Friday the 
Thirteenth Day of this Inſtant June, is hereby 
appointed for the Trial of John Lord Sommers 
in Weſtminſter- Hall, upon the Articles brought up 
againſt him by the Houſe of Commons, where- 
by he ſtands charged with ſeveral High Crimes 
and Miſdemeanors, 9 | 


A Meſſage was brought from the Houſe of 
Commons, by Mr Harcourt and others (the 11th 


of June) to acquaint this Houſe, That the 


Commons on Monday laſt received a Meſſage 
from your Lordſhips, that your Lordſhips had 
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The Earl of Stamford reported from the Lords 
ommittees (appointed to conſider of the Man- © on occaſion of the laſt Conference, in order to 


F appointed the Trial of John, Lord Sommers, up- 
on Friday next, upon their Impeachment againſt him. In which they obſerve, your Lordſhips have 
not nominated any Place for his Trial, tho your Lordſhips thought fit to make that Matter on 
the laſt Impeachment for Miſdemeanors, the Subject of a long Debate. | | 
* And they cannot but take Notice, That your Lordſhips have taken as long a Time to give 
your Anſwer to the common Deſire of a Committee of both Houſes delivered at a Conference on 
Friday laſt, as you are pleaſed to allow the Commons to have of a Day appointed by your Lord- 
ſhips for the ſaid Trial. | | 
** Yeur Lordſhips appointing ſo ſhort a Day, eſpecially whilſt the Propoſition made to your Lord- 


ſhips, for a Committee of both Houſes was undetermin'd, the Commons take to be ſuch a Hard- 


ſhip to them, and ſuch an Indulgence to the Perſon accus'd, as is not to be parallel'd in any Pa-- 
liamentary Proceeding. | 

** The Commons muſt likewiſe acquaint your Lordſhips, that their Experience of the Interruption 
of a former Trial on an Impeachment for Miſdemeanor, for want of ſettling the Preliminaries 
between the TWO Houſes, obliges them to inſiſt on a Committee of both Houſes, for preventing 
the like Interruption. . 

And they conceive, twould be very prepoſterous for them to enter upon the Trials of any of 
thoſe Lords, till your Lordſhips diſcover ſome Inclination to make the Proceeding thereupon 
practicable; and therefore they think they have Reaſon to inſiſt upon another Day to be appoint- 
ed for the Trial of the Lord Sommers. And the Commons doubt not but to ſatisfy your Lord- 
ſhips at a Free Conſerence, of the Neceſlity of having a Committee of both Houſes, before they 


can proceed upon the ſaid Trial. 


| Matter of the laſt Conference. Which Report 
was read, and agreed to, as follows, viz. 


* The Lords have deſired this Conference, up- 


Die Martis 10% Junij, 1701, 


ner of Proceedings on Impeachments ), the Rea- ** preſerve a good Correſpondence with the 


ſons drawn by them, to be given to the Houſe of Houſe of Commons, which they ſhall always | 


Commons, at a Conference upon the Subje&t- © endeavour. As to the late Meſſages between 
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the Two Houſes, their Lordſhips are well aſ- 
„ ſured, that on their Part, nothing has paſſed, 
* but what was agreeable to the Methods of 
Parliament, and proper to preſerve that good 
* Underſtanding between both Houſes, which is 
„ neceſſary for the carrying on of the Publick 
** Buſineſs. 

« As to the Propoſal of the Commons, That 
* Committee of both Houſes ſhould be ap- 
pointed, to conſider of the Ways and Methods 


* of Proceeding on Impeachments, their Lord: 


* ſhips cannot agree to it : 

I. Becauſe they do not find that ever ſuch a 
Committee was appointed, on occaſion of Im- 
* peachments for Miſdemeanors; and their Lord- 
* ſhips think themſelves obliged to be extremely 
* cautious in admitting any Thing new, in 
« Marters relating to Judicature. 

II. That altho' a Committee of this Nature 
© was agreed to, upon the Impeachments of the 
* Earl of Dazby, and the five Popiſh Lords, for 


* High-Treaſon, yet it was upon occaſion of ſe- 


*© veral conſiderable Queſtions and Difficulties 
* which did then ariſe ; and their Lordſhips do 
« not find, that the Succeſs in that Inſtance was 
© ſuch as ſhould encourage the purſuing the ſame 
* Methods again, tho' in the like Caſe; the 
Lords obſerving, that after much Time ſpent 
ce at that Committee, the Diſputes were ſo far 
«© from being there adjuſted, that they occaſioned 
* the abrupt Concluſion of a Seſſion of Parlia- 
t ment. | 
III. Their Lordſhipsare of Opinion, That 
* the Methods of Proceedings on Impeachments 
« for Miſdemeanors, are ſo well ſettled by the 
Uſage of Parliament, that they do not foreſee 
any Difficulties likely to happen, at leaſt none 
% have been yet ſtated to them; and all the Pre- 
« Ii minaries in the Caſe of Stephen Goudet, and o- 
thers ( which was the laſt Inſtance of Impeach- 
ments for Miſdemeanors) were eaſily ſettled 
e and agreed to, without any ſuch Committee. 

IV. The Lords cannot but obſerve, that this 
© Propoſal of the Commons comes ſo very late, 
ce that their Lordſhips can expect no other Fruit 
c of ſuch a Committee, but the preventing of the 
4 Trials during this Seſſion. | 

© The Lords aſſure the Commons, that in caſe 
© any Difficulties ſhall ariſe in the Progreſs of 
© theſe Trials (which their Lordſhips do not 
* foreſee) they Will be ready to comply with 
© the Commons in removing them, as far as Ju- 
©« ſtice and the Uſage of Parliament will admit. 

A Meſlage was ſent to the Houſe of Commons 
by Sir Richard Holford and Mr Gery, to deſire a 
preſent Conference in the Painted Chamber, upon 
the Subject-Matter of the laſt Conference. 

A Meſlage was brought from the Houſe of 
Commons by Mr Harcourt, and others. See Page 
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; Ordered, That the Meſſage received this Day 
from the Houſe of Commons, ſhall be conſider'd 
To- morrow at twelve a-Clock. 

The Meſlengers ſent to the Houſe of Com- 
mons return Aqcſwer, that the Commons will 
give a Conference as deſired. | 

Then the Commons being come to the Con- 
ference, the Managers Names of the laſt Confe- 


trence were read, and the Houſe adjourn'd during 


Pleaſure, and the Lords went to the Conference; 
_ which being ended, the Houſe was reſumed, and 


the Lord Steward reported, that the Lox 
been at the Conference, and deliver'd thei Þ " 
ſons as order d. ca- 


Die Mercurii 11 Junij, 


The Neſſage received Teſterda 
Houſe of 8 was read; . -_ __ 
bate of the ſeveral Particulars contain'q in it 
this Queſtion was propoſed. : 

That no Lord of Parliament, 
High Crimes and Miſdemeanors, 
his Trial, ſhall, upon his Trial, 
Bar. 

Then the previous Queſtion was put, Whe. 


1mpeached of 
and coming to 
be without the 


ther this Queſtion ſhall be now put? 


It was reſolved in the Affirmative. 

Then the main Queſtion was put, 

That no Lord of Parliament, Impeached of 
High Crimes and Mifdemeanors, and coming to 
1 Trial, ſhall, upon his Trial, be without the 

ar! | 
It was reſolved in the Affirmative, N:irg 
Contradicente. 

Reſolved, By the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, Nemine Contradicente, 
Thar no Lord of Parliament, Impeached of High 
Crimes and Miſdemeanors, and coming to his 
Trial, ſhall, upon his Trial, be without the Bar, 

Then after further Debate, this Queſtion was 
propos'd, | | 

That no Lord of Parliament, Impeached of 
High Crimes and Miſdemeanors, can be preclu- 
ded from Voting, on any Occaſion, except in 
his own Trial. 

Then the previous Queſtion was put, Whether 
this Queſtion ſhall be now put ? | | 

It was reſolved in the Affirmative. 

Then the main Queſtion was put, 

That no Lord of Parliament, Impeached of 
High Crimes and Miſdemeanors, can be preclu- 
ded from Voting, on any Occaſion, except in 
his own Trial ? 

It was reſolved in the Affirmative. | 

Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That no Lord of 
Parliament, Impeached of High Crimes and 
Miſdemeanors, can be precluded from Voting, 
on any Occaſion except in his own Trial. 

Ir is ordered by the Lords Spititual and Tem- 
poral in Parliament aflembled, that the Commit- 
tee appointed to conſider of the Method of Pro- 
ceedings on Impeachments, do meet to-morrow at 
Ten of the Clock in the Forenoon, and do draw 
an Anſwer to the Meſſage received yeſterday 
from the Houſe of Commons upon the Reſolu- 
tions of the Houſe this Day ; and that the Com- 
mittee do aſſert in their Anſwer, That by the 
Journals of this Houſe, it doth not appear the 
Lords Impeached have voted, as is inſerted in 
the Commons Meſlage. | LE 

A Meſſage was brought from the Houſe of | 


Commons by Mr. Harcourt, and others. Se 


Page 361. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Debats 
which -hath aroſe upon the Commons Meſſage 
received this Day be adjourned to To-mor- 
row Eleven a-Clock, and no other Buſineſs 
to interyene, ang all the Lords ſummoned to at- 
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170t. Lord Sommers 


Die Jovis 12% Junii, 170 f. 
The Earl of Stamford reported from the Lords 


Committees appointed to conſider of the Man- 


A Meſſage was ſent to the Houſe of Commons 


by Dr. Newton and Mr. Ger, to acquaint 
* That in Anſwer to the Meſſage from 


the Houſe of Commons of the Tenth In- 


« fant, the Lords ſay, That altho' they take 
« it to be Unparliamentary in many Parti- 
«© culars, yet to ſhew their real Deſire of avoid- 


© jng Diſputes, and removing all Pretence of 


« qelaying the Trials of the Impeached Lords, 
© they will only take notice of that Part of their 


« Meſſage, wherein the Commons propoſe 


„ ſome Things as Difficulties, in reſpect of the 
„rials; which Matters relating wholly to 
© their Judicature, and to their Rights and Pri- 
«© vileges as Peers, they think fit to acquaint 
« the Commons with the following Reſolutions 


of the Houſe of Lords. 


I. That no Lord of Parliament, Impeached 
* of High Crimes aud Miſdemeanors, and coming to 
« his Trial, ſhall, upon his Trial, be without the 
Bar. | 

« 1]. That no Lord of Parliament, Impeached of 
& Higy Crimes and Miſdemeauors, can be precluded 
«© from Voting on any Occaſion, except in his own 


«© Trial. 


ce Their Lordſhips further take notice of a 


“ Miſtake in Point of Fact alledged in the Meſ- 
* ſage of the Commons; it no way appearing 
“upon their Journals, that the Lords Impeach- 
« ed have voted in their Caſe. | 

« The Lords being well aſſured, that all the 
ce Steps that have been taken by them, in relati- 
« on to theſe Impeachments, are warranted by 
© the Practice of their Anceſtors, and the U- 
c ſage of Parliament, have Reaſon to expect the 
ce 'Frials ſhould proceed without Delay. 


ind Lord Halinn. 369 


ner of Proceedings on Impeachments, what 


was drawn by them in Anſwer to a Meſſage 


from the Houſe of Commons of the 1oth In- 
ſtant ; which was read and agreed unto, as 
follows: 


A Meſſage was brought from the Houſe of 


Commons by Mr. St. John, and others (the 13th 
of June) to acquaint this Houſe, That the 
** Houſe of Commons find greater Reaſons to 
* inſiſt upon their Propoſal of a Committee of 
* borh Houſes, from the two Meſſages received 
** Yeſterday from your Lordſhips ; for their Am- 
* biguity and Uncertainty do ſhew the Methods 
** of former Parliaments to be the moſt proper 
* Way for Diſpatch of Buſineſs. | 

Ihe Commons have been obliged to employ 
that Time in conſidering and anſwering your 
* Lordſhips Meſſages, which otherwiſe would 
have been ſpent in preparing for the Lord Som- 
* zaers's Trial; ſo that the Delay muſt be charged 
* where the Occaſion ariſeth. And the Commons 
** having deſired a Committee of both Houſes, to 
* adjuſt the Preliminaries of the Trials, cannot 
but think it ſtrange your Lordſhips ſhould come 
to Reſolutions upon two of thoſe Points, while 
* the Propoſal of the Houſe of Commons is un- 
der Debate at Conferences berween the TWO 
** Houſes ; the Commons having other Diffi- 
* culties to propoſe, which concern them as Pro- 
* ſecutors, and all future Impeachments. _ 

And though the Commons leave the Subject 
of your Lordſhips Reſolutions, withotherthings, 
to be debated at a Committee of both Houſes; 
vet they cannot but obſerve, that your Lordſhips 
** Second Reſolution is no dire& Anſwer to the 
* Commons Propoſal, which was, Whether Peers 
* Impeached of the ſame Crimes, ſhall vote for 
** each other upon their Trial for the ſame 
Crimes: And the Commons cannot believe that 
* any ſuch Rule can be laid down in plain 
* Words, where there is a due Regard to Juſtice. 

And as to what your Lordſhips obſerve, 


“ That there is a Miſtake in Point of Fact, alledged by the Commons, this Houſe may take Notice 
* of the Caution uſed by your Lordſhips, in wording that Part of your Meſſage; for they know your 
* Lordſhips are too well acquainted with the Truth of the Fact, to affirm, that the Impeached 
Lords did not vote in their own Caſes: And tho? the appearing or not appearing upon your 
* Lordſhips Journal, does not make it more or leſs agreeable to the Rules of Juſtice, yet the Com- 
* mons cannot bur add this further Obſervation from your Lordſhips Journal, 'That the Impeach'd 
* Lords Preſence is not only recorded when thoſe Votes paſſed, but they alſo find ſome of them 
e appointed of Committees for preparing and drawing up the Meſlages and Anſwers to the Houſe 
* of Commons; which they do not think has been the beſt Expedient for preſerving a good Cor- 
e reſpondence between the TWO Houſes, or adjuſting what will be neceſſary upon theſe Trials: 
* And therefore the Commons cannot think it agreeable to the Rules of Parliament, for them to 
** appear at a Trial, till all neceſſary Preliminaries are firſt ſettled with your Lordſhips. 


A Meſſage was brought from the Houſe of 
Commons by Mr. Granvill and others, to deſire 
a free Conference with this Houſe, upon the 
Subject-Matter of the laſt Conference. 

The Commons were called in, and told, That 
the Lords will return an Anſwer by Meſſengers 
of their own. 5 | 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Fobz Lord 
S0772me75 ſhall be tried in Meſtminſter Hall upon the 
Articles of Impeachment againſt him, on Tueſ- 


day the 17th Pay of this Inſtant June, at ten of 


the Clock in the Forenoon. 


order d. That the Committee appointed to 


conſider of the Manner of Proceeding upon Im- 
peachments, do meet preſently, and draw an An- 


ſwer to the Meſſage received Yeſterday from the 


Houſe of Commons. | 

The Earl of Stamford reported from the Lords 
Committees, appointed to conſider of the Man- 
ner of Proceedings on Impeachments, what is 
drawn by them to be ſent to the Houſe of Com- 
mons, in Anſwer to their Meſlage of the Eleventh 
Inſtant ; which was read and agreed to, as fol- 
lows; 
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A Neſſage was ſent to the Houſe of Commons 
by Dr. Newton and Mr Gery, to acquaint them, 
* That in Anſwer to the Meſlage of the Houſe 
*© of Commons Yeſterday, the Lords ſay, That 
© they cannot give a greater Evidence of their 
« ſincere and hearty Deſires of avoiding all of 
«© Differences with the Houſe of Commons, and 
« proceeding on the Trials of the Impeachments, 
* than by not taking Notice of the ſeveral juſt 
* Exceptions to Which that Meſſage is liable, 
* both as to the Matter and Expreſſions. 

The Lords have nothing further from their 
Thoughts, than the going about to do any 
thing which might have the leaſt Appearance 


* of Hardſhip in relation to the Commons. 


* Bur the Anſwer of the Lord Sommer: to the 
© Articles exhibited againſt him, having been 
* ſent down to the Commons on the Four and 
* Twentieth of May laſt; and they having by 
* their Meſſage of the One and Thirtieth ot 
* May, ſignify'd to their Lordſhips their Inten- 
ce tion of beginning with the Trial of his Im- 
* peachment in the firſt place: 


* is advanc'd, thought it reaſonable to appoint 
e the Thirteenth Inſtant for the ſaid Trials; 
© their Lordſhips finding ſeveral Precedents of 
*© appointing Trials on Impeachments within a 
** ſhorter Time. | 

* The Lords alſo think it incumbent upon 
* them to endeavour to diſpatch the Trials of 
ce all the Impeached Lords before the Riſing of 
* the Parliament. This is what Juſtice requires, 


* and cannot be look'd upon as a Matter of In- 


* dulgence. Nevertheleſs, that the Commons 
* may ſee how deſirous their Lordſhips are to 


* comply with them in any thing which may be 


* confiſtent with Juſtice, they have appointed 


© the Trial of Impeachment againſt John Lord 


© Sommers, on Tueſday the Seventeenth Day of 
ce this Inſtant June, at Ten of the Clock in the 
& Forenoon, in the Houſe of Lords, which will 
£ be then ſitting in Weftminſter-Hall, = 

A Meſlage was ſent to the Houſe of Commons 
by Dr. Newton and Mr. Gery, to acquaint them, 
That the Lords agree to a free Conference, as 
deſired, and appoint the ſame to be To- morrow 
at One a-Clock in the Painted Chamber. 


Die Veneris 13* Junii, 1701. 


A Meſſage was brought from the Houſe of 
Commons by Mr. St. John and others. Se Page 


365. 
The Meſſengers were called in, and told, That 


the Lords will ſend an Anſwer to the Commons 
Meſſage, by Meſlengers of their own. 
T'he Commons being come to the free Confe- 


rence, the Managers Names were read; then the 


Houſe was adjourned during Pleaſure; and the 


Lords went to the free Conference : Which be- 
ing ended, the Houſe was reſumed, and the Lord 
Steward reported, That the Lords had attended 
the free Conference, as commanded ; and that 
Mr. 1arcourt. opened the free Conference, and 
argued againſt the Reaſons given by this Houſe 
why they could not agree to a Committee of 
both Houſes; and that the Lord Hverſham, in 
Anſwer to ſome Part of the Arguments of 
Mr. Harcourt and Sir Bartholomew Shower, uſed 
{ome Expreſſions, at which the Commons ta- 


© The Lords conſidering how far the Seſſion 


king Exceptions, abruptly broke up the Con fe- 
rence. = 

After Debate thereupon, a Meſſage was ſenz 
to the Houſe of Commons by Dr. Newyz and 
Mr. Ger), to acquaint them, that the Lords "a 
ving been informed by their Managers, that {ome 
Interruption happened at the free Conference. 
which their Lordſhips are concern'd at, becauſe 
they wiſh that nothing ſhould interrupt the pub- 
lick Affairs, do deſire the Commons would come 
again preſently to the ſaid free Conference 
which they do not doubt will prove the beſt Ex. 
pedient to prevent the Inconvenience of a Mic. 
underſtanding upon what has palſs'd. 

The Meflengers ſent to the Houſe of Com- 
mons return Anſwer, That they have delirered 
their Meſſage to the Commons, as ordered; and 
that the Commons ſay, they will return An- 
{wer by Meſſengers of their own. 

A Metlage was brought from the Houſe of 
Commons by Sir Ch1iſiopher Muſgrave and others, 
to acquaint this Houſe, That the Commons deſiring 
z0 keep up a good "Correſpondence with your Lordſhip, 


do think it necefſary to acquaint your Lordſhips with | 


what has happened at the free Conference, 
£ One Thing there is, tho* I can't ſpeak to it, 
5 becauſe I am bound up by the Orders of the 
„ Houle ; yet it muſt have ſome Anſwer: That 
is, as to the Lords voting in their own Caſe ; 
. It requires an Anſwer, tho' ] cant go into the 
Debate of it The Commons themſclves have 
* made this Precedent ; for in theſe Impeach- 
* ments they have allowed Men guilty of the 
** ſame Crimes to Vote in their own Houſe ; 


* and therefore we have not made any Diſtin- 


* &ion in our Houfe, that ſome ſhould Vote, 
* and ſome not. The Lords have ſo high an O- 
* Pinion of the Juſtice of the Houſe of Com- 
** mons, that they hope Juſtice ſhall never be 
* made uſe of as a Mask tor any Deſign. : And 
* therefore give me Leave to ſay, (tho' I am not 
* to argue it) 'tis a plain Demonſtration, that 


the Commons think theſe Lords innocent: 


© And I think the Propoſicion is undeniable ; 
for there are ſeveral Lords in the ſame Crimes, 
“jn the ſame Facts, there is no Diſtinction; 
« and the Commons leave ſome of theſe Men at 
the Head of Affairs, near the King's Perſon, 
ce to do any Miſchief, if their Perſons were in- 
« clined to it; and Impeach others, when they 
* are both alike guilty, and concerned in the 
* ſame Facts. This was a Thing I was in hopes 
© I ſhou'd never have heard aſſerted, when the 
“ Beginning of it was from the Houſe of Com- 
% mons. 

Theſe were the Words ſpoken by John Lord Ha- 
verſham ; and the Commons have ordered me to com- 
municate this Reſolution to your Lordſhips. 
Reſolved, That John Lord Haverſham be char- 
ged before the Lords, for the Mords ſpoken by the ſaid 
Lord this Day at the free Conference ; and that the 
Lords be defired to proceed in Fuſtice againſt int ſuid 
Lord Haverſham, and to inflict ſuch Puniſhment 
upon the ſaid Lord, as ſo high an Offence againſt the 
Houſe of Commons doth deſerve. 

Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That the Lords, who 
were at the free Conference, do meet preſently 
at a Committee, and draw up what was offerc 
at the free Conference, and report to the Houſe 
'To-morrow at Eleven a-Clock. 


Dit 


1701. Lord Sommers 


Die Sabbati 149 Junii, 1701. 
A Meſſage was brought from the Houſe of 


Commons by Mr. Bruges and others, with the Ar- 


ticlesof Impeachment againſt Charles Lord Halifax, 


and to acquaint this Houſe, That the Matter of 


the Charge was contain'd in the Articles; and 


Ax TIC I Es exhibited by the Knighs, Ci- 
tizens, and Burgeſſes in Parliament aſſem- 


Hed, in Maintenance of their Impeachment 


againſt Charles Lord Halifax, of High 
Crimes and Miſdeme anorg. 


Hereas ſeveral Perſons, contrary to their 

Duty and Allegiance to his Majeſty and 

his late Royal Conſort, of ever. bleſſed Memory, 
traiterouſly adhering to their Majeſties Enemies, 


did levy and maintain, within their Majeſties 


Realm of reland, a deſperate and bloody War and 
Rebellion againſt their Majeſties; and were, by 
his Majeſty's Conduct and Courage, at the great 


Expence of his Exgliſb Subjects, reduced to their 


due Obedience to the Crown of England. 

And whereas upon the Fourth Day of April, 
in the Year of our Lord One thouſand Six hundred 
and Ninety, twas reſolv'd by the Commons of 


England in Parliament aſſembled, That a Bill 


{hou'd be brought in, to attaint all Perſons guilty 
of Rebellion in Jrelard, or elſewhere, againſt their 
Majeſties King Wiliam and Queen Mary, and to 
enact and declare their Eſtates to be Forfeited, 
and to be Sold for the reducing of that King- 
dom. | | 
And whereas his Majeſty, in his gracious 
Speech to both Houſes of Parliament, did, upon 
the Fifth Day of January, One thouſand Six hun- 
dred and Ninety, aſſure them, That he would not 
make any Grants of the Forfeited Lands in He— 
land, till chere ſhould be another Opportunity of 
ſertling that Matter in Parliament, in ſuch Man- 
ner as ſhould be chought moſt expedient. 

And wherea: the Commons of England in Par- 


liament aſſembled, by their humble Addreſs to his 


Majeſty upon the Fourth Day of March, One 
thouſand Six hundred Ninety two, did humbly 
beſeech his Majeſty, That (according to the Al- 
ſurance his Majeſty had been pleas'd to give them) 
no Grant might be made of the Forfeited Eſtates 
in Jreland, till there ſhould be an Opportunity 
of ſettling that Matter in Parliament, in ſach 
Manner as ſhould be thought moſt expedient: To 
which his Majeſty was pleas'd to give a moſt gra- 
cious Anſwer. Whereby, and by many other En- 


deavours of the Commons in the following Seſ- 


ſions of Parliament, it appears, That what has 
ſince been declar'd by Act of Parliament, was the 
continued Senſe of the Commons of England; 


That ir was highly reaſonable that the Forfeited 


Eſtates of Rebels and Traytors in Veland, ſhould 
be apply'd in Eaſe of his Majeſty's faithful Sub- 

jects of the Kingdom of England. | 
And whereas'twas the apparent Daty of every 
Officer or Miniſter of State, to have had ſo much 
Regard to the Reſolutions and Addreſs of the 
Houſe of Commons, to the Publick Good, and 
| his 
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alſo, that he was commanded to ptay and demand, 
That Charles Lord Halifax do give ſufficient Se- 
curity to abide tne Judgment of the Houſe of 
Lords. | | 

The Articles were read by the Clerk, as fol- 
lows, vir. 


The ANSWER of Charles Lord Halifax 7 
the Articles exhibited againſt him by the 


Knights, Citizens, and Furgeſſes in Par- 
liament aſſembled, in Maintenance of their 
Impeachment againit the ſaid Lord Hali- 
tax, for High Crimes and Miſdemeanors, 
ſupposd to be committed by bim. 


T H E ſaid Lord Halifax, ſaving to himſelf all 


Advantages of Exceptions to the ſaid Arti- 
cles, and of not being prejudiced by any Words, 
or want of Form; and ſaving to himſelf all Pri- 
vileges and Rights belonging to him, as one o 
the Peers of this Realm; for Anſwer to the ſaid 
Articles, humbly ſaith, | 

I. To the Firſt Article he ſaith, True it is, 
that ſeveral Perſons did levy and maintain a de- 
ſperate and bloody War and Rebellion in Zeland, 
againſt their Majeſties, and were by his Majeſty's 
Courage and Conduct, at the great Expence of 
his Exgliſb Subjects, ſuppreſs d and reduced to their 
Obedience; as in this Article is alledg'd. And 
he turther anſwereth and ſaith, He believes it to 
be true, that on the Fourth of April, 1690, ſuch 
Vote or Reſolve was made by the then Houſe of 
Commons for that Purpoſe; and ſuch Aſſurance 
was given by his Majeſty, and ſuch Addreſſes 
were made by the Houſe of Commons in the Year 


1690 and 1692, That no Grant ſhould be made 
of the Forfeited Lands in Leland till there ſhould 


be another Opportunity of ſettling that Matter 
in Parliament, in ſuch Manner as ſhould be 
thought moſt expedient; and ſuch Anſwers were 
given thereunto as in this Article is and are ſer 
torth, as by the ſaid ſeveral Votes, Reſolves, 
Speeches, Addreſſes, and Anſwers, to which the 
ſaid Lord craves Leave, for more Certainty, to 
refer himſelf, may appear. 

Thar in the Years 1693, 1654, 1695, the Par- 
liament of Exglaud did meet, and no AR was 


paſs'd touching the Forfeited Eſtates, tho* by other 


Ways great Sums were rais'd for the carrying on 


and defraying the Charges of the War in thoſe 


Years; and his Majeſty did afcer, as Rewards to 
ſeveral Perſons who had ſerv'd hint in Feland and 
elſewhere, grant to them ſome of the Forfeited 
Eſtates in /eland, and the Grantees did enjoy the 
14Mme. 

And the ſaid Lord Halifax further faith, That 
his Majeſty did never grant to him, or any in Truſt 
for him, or to his Uſe, any of the ſaid Forfeited 
Lands ; but of his Grace and Favour, and as a 
Reward for his Faithful Services (which his M- 
jeſty was pleas'd to accept) did, by Letters Patents 
under the Great Seal of England, bearing Date on 
or about the Eleventh Day of May, 1697, grant 
to Thomas Railton, Eſq; in Truſt for the ſaid Lord 
Halijax, (who was then one of the Commiſſioners 
of the T'reaſury, Chancellor of the Exchequr, and 


one of the Members of the Houſe of Commons, 
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his Majeſty's Honour, as to have difluaded and 


Prevented (as much as in them lay) the procuring 
or paſſing any Grant or Grants of the ſaid For- 
feited Eſtates in Ireland ; yet Charles (now) Lord 
Halifax, then the Honourable Charles Montague Eſq; 
being a Member of the Honourable Houſe of 
Commons, one of the Lords of the Treaſury, 
Chancellor of the Exchequer, and one of his Ma- 
jeſty's Moſt Honourable Privy-Council, hath, 
lince the aforeſaid Fourth. Day of March, One 
thouſand Six hundred Ninety two, preſum'd to 
adviſe, paſs, or direct the paſſing, a Grant to Tho- 
mas Railton, Eſq; in Truſt for himſelf, of ſeveral 
Debts, Intereſts, Sum and Sums of Money, amoun- 
ting in the whole to the Sum of Thirteen thou- 
ſand Pounds, or thereabout, due, owing, and 
which ought to have accrued to his Majeſty, by 
reaſon of Attainders, Outlawries, or other For- 
feitures of the reſpective Perſons, for whom the 


ſame were enter'd on Record; whereby he hath 


much contributed to the contracting great Debts 
upon the Nation, the laying heavy Taxes upon 


the People, hath highly reflected on his Majeſty's 


Honour, and fail'd in the Performance of his Truſt 
and Dury. 


II. Whereas by an Act of Parliament made in 
the Eleventh and Twelfth Years of his Majeſty's 
Reign, entitled, An Act for granting an Aid to his 
Majeſty by Sale of the Forfeited and other Eſtates and 
Tatereſts in Ireland, and by a Laad-Tax in England, 


for the ſeveral Purpoſes therein mention d; tis amongſt 


other Things enacted, That all and every Perſon 
or Perſons whatſoever, who had by vertue of any 
Grant or Diſpoſition from his Majelty, or trom 
his Majeſty and the late Queen, receiv'd for his or 
their own Uſe or Benefit, any Debt or Debts, or 
Sum or Sums whatſoever, due from any Debt or 
Debts of any Forteiting Perſon mention'd or de- 
ſcrib'd in the ſaid Act, or from any Perſon or Per- 


ſons ſubje& or liable to the Payment of any Sum 


or Sums of Money whatſoever, to any of the ſaid 
Forfeiting Perſons, ſhould be, and they are there- 
by declar'd to be reſpectively liable, and are re- 
quir'd to repay every ſuch Debt or Debts, Sum 
or Sums of Money whatſoever, fo by him, her, or 
them reſpectively receiv'd, into the Receipr of his 
Majeſty's Exchequer in Ireland, on or before the 
Four and twentieth Day of Auguſt, One thouſand 
Seven hundred. 

And whereas the ſaid Charles Lord Halifax had, 


before the making of the aforeſaid Act, procur'd 


for Thomas Railton, Eſq; in Truſt for himſelf, a 
Grant of ſeveral Debts by Judgments and other- 
wiſe, to ſeveral of the ſaid Forfeiting Perſons, a- 
mounting to the Sum ot TI hirteen chouſand Pounds, 
or thereabouts, forfeited ro his Majeſty by the 
Attainder, Qutlawries, or other Forfeitures of 
the reſpective Perſons to whom ſuch Debts were 
originally due; and, by vertue of the ſaid Grant, 
the ſaid Lord Halifax actually receiv'd, to his own 
Uſe, the Sum of One thouſand Pounds, part of 
the betore-mention'd Sum of Thirteen thouſand 
Pounds; which ſaid Sum of One thouſand Pounds 
he the ſaid Charles Lord Halifax ought to have re- 
paid before the ſaid Four and twentieth Day of 
Auguſt, One thouſand Seven hundred, into the 
Receipt of his Majeſty's Exchequer in Jreland, as 

by 


as in this Article is ſet forth) feveral Debts In- 
te reſts, Sum or Sums of Money, amounting Sa mY 
whole to the Sum of 11546 Pounds, 17 Shillings, 
and 8 Pence, or thereabouts: Which Grant * 
conceives, and is advis'd, his Majeſty might then 
lawfully make, and was lawful for him to accept, 


without Breach of his Duty, or the Truſt repog4 


in him; and denies that he did ask for, or Pros 
cure the ſaid Grant; but confeſſeth, he accepted 
the ſame as a Mark of his Majeſty's Grace and 
Favour; and faith, The ſaid Grant hath finc: 
been taken away by Act of Parliament; and air} 
That the ſaid Grant, made to Thomas Railion 15 
the fame which was mention'd or intended by tes 
ſaid Article of Impeachment; and altho' the 
Debts, therein mention'd to be granted, amount 
to 11546 Pounds, 17 Shillings, and 8 Pence, and 
no more, yet the ſaid Grant itſelf, at the Time 
of making thereof, or at any Time afterwards, 

would not be valued at near the ſaid Sums, be- 
cauſe a great part of the ſaid Debts were not re- 
coverable; and he hath not made clear thereof, as 
yet, above 400 l. and humbly hopes the ſaid Grant 
hath very little, if at all, contributed to the con- 


tracting any Debts upon the Nation, or lay ing 


heavy Taxes upon the People, or any ways re- 
flected upon his Majeſty's Honour, or, that he 
hath fail d in the Performance of his Truſt or 
Duty, as in the Article is ſuggeſted. 

IT. To the Second Article the ſaid Lord Hahfix 
ſaith, That he believes it to be true that ſuch Act 
was made, and ſuch Clauſe therein as in this Ar- 
ticle is mention'd ; and alſo in the ſaid Act there 
is a further Clauſe, That the Grantees from the 
King of any of the Forteited Eſtates thereby re- 
ſumed, ſhould not be accountable for the Rents, 


Iſſues, and Profits of the ſame, by them receir'd 


before the Second Day of November, 1699, but 


might retain the ſame to their own Uſes. 


And the ſaid Lord Halifax doth acknowledge, 
Thar after the making the ſaid Grant before men- 
tion'd to the faid Thomas Railton, the Agents of 
the ſaid Lord Halifax did receive ſome Moneys, 
not exceeding One thouſand Pounds (as he is in- 
form'd) out of the Rents and Profits of the For- 
feited Eſtate of the Earl of Clancarty, of which no 
more than the aboveſaid Sum did come clear to 
him the ſaid Lord Halifax ; and no more, to his 
Knowledge or Belief, hath been receiv'd or reco- 
ver d upon the aforeſaid Grant. That the ſaid 
Lord Halifax gave Direction, after the {aid Act 
paſs'd, to his Agents in Hreland, to do, in relation 


to the Money receiv'd, as ſhould be advis d by 


Council there; by whom his Agents were advis'd 
(as they inform'd the ſaid Lord, and which he 
believes to be true) that the ſaid Moneys, being 
rTeceiv'd out of the mean Profits which were 1c 
mitted by that Act, were not within the firſ- 
mention'd Clauſe in the ſaid Act: And thereſore 
the ſaid Lord does believe, and admit, the lame | 
were not paid into the Receipt of his Majeſtys 
Exchequer in Ireland, nor ought to have been paid 
into the Exchequer, as he humbly inſiſts, and! 
advisd: And hedoth deny, that the Non pay ment 
of the ſaid Money into the ſaid Receipt 15 3 


Wrong to his Majeſty, or the Publick, or an) 


Mi application; and in caſe the ſaid Money 
ought to have been paid into the ſaid Receipt, 
there are proper Methods and Remedies in tt 
ſaid Act preſcrib'd, to compel the Payment of 
the ſame, | _ 

: III. To 
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id Act he was requir d to have done; yet 
br ES Lord Halifax did not repay the 
ſ id Sum of One thouſand Pounds, as by the ſaid 
AQ he was requird todo; but has hitherto, in 
e AR, refus'd or neglected to re- 


th 
Co. Which Neglect or Refuſal of him 
— laid Charles Lord Halifax, to repay the ſaid 


One thouſand Pounds, is a manifeſt Wrong 
a his Majeſty and the Publick, and a Miſappli- 
cation of that Sum to other Uſes and Purpoſes 
than by the Act tis appropriated, and ought to 


have been apply d 


III. That the ſaid Charles Lord Halifax, being a 


the Honourable Houſe of Commons, 

ny homers for executing the Office 
of Lord-Treaſurer of England, Chancellor of the 
Exchequer, and one of his Majeſty's moſt Honou- 
rable Privy-C ouncil ; not contented with the ma- 
ny Employments and Places of Honour beſtow d 
n 
excolliva Gains by him made by the Incomes 
and Profits ariſing from ſuch Offices and Prefer- 


ments, did (in Oppoſition to what he well knew 


ro be the true Intereſt of England, and contrary 
to his Oath as a Privy-Councillor, and his Duty 
as a Publick Miniſter, at a Time when the Na- 
tion was engag'd in a tedious and expenſive War 
againſt France, for preſerving the Balance and Li- 
berties of Europe, and under ſuch heavy Debts as, 
without laying unſupportable Taxes on the Peo- 
ple, were impoſſible to be ſatisfied ) Adviſe, Pro- 
cure, and Aſſent, not only to the paſſing of divers 


Grants to others in England and Ireland, but did 


obtain and accept of ſeveral beneficial ones to or 
in Truſt for himſelf : Which ſaid Practices of him 
the ſaid Lord Halifax were a moſt notorious Abuſe 
of his Majeſty's Goodneſs, a great Breach of his 
Truſt, and a very high Vexation and Oppreſſion 
of his Majeſty's other Subjects. 


IV. Whereas by the Common-Law, and by 
many Statutes and Ordinances of this Realm, it 
appears to have been the great Care of our An- 


ceſtors, that the King's Foreſts ſhould be pre- 


ſerv'd, and in particular the Timber therein grow- 
ing, for the building and repairing the Navy 
Royal, which has ever been accounted (as it un- 
doubtedly is) the great Security of this Realm. 
And whereas Charles Lord Halifax was, in the 
Year of our Lord One thouſand Six hundred 
Ninety-ſeven, one of the Commiſſioners of the 
Treaſury, Chancellor of the Exchequer, and of his 
Majeſty's Privy-Council, and oblig'd, as well by 
repeated Oaths as by the Duty he ow'd to his 
Majeſty and his Country, to have advis'd, conſul- 
ted, and promoted ſuch Matters and Things as 
ſhould, or at leaſt were moſt likely to, redound to 
his Majeſty's Honour and the Nation's Safety : 
Yet the ſaid Charles Lord Halifax, not regarding 
the Laws and Ordinances of this Realm, nor his 
ſaid Duty to his Majeſty and the Publick, but 
purſuing his private Intereſt, did, by Letters of 
Privy-Seal bearing Date on or about the Sixth 


Day of May, which was in the Year of our Lord 


Vor. V. | One 


him by his Majeſty, nor with the large and 


Orle, in the F _ - Dean in the County of Glou- 
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III. To the Third Article he ſaith, He was 4 
Member of the Houſe of Commons, one of the 
Commiſſioners of his Majeſty's T'reaſury, Chan- 
cellor of the Exchequer, and Privy Councillor, as 
in the Article is ſet forth; and ſerv'd his Majeſty 
faithfully, as he hopes and believes, in thoſe Sta- 
tions, and was contented with the Employments 
and Places of Honour beſtow'd upon him, and 
with the Incomes and Gains by him made by the 
Juſt and Lawful Fees and Profits of the ſame; and 
his Majeſty graciouſly accepted of ſuch his Servi- 
ces; and, as a Mark of his Royal Favour to him, 
did make, for his Benefit, the Grant in the An- 
ſwer to the precedent Article, and the Grant in 
the Anſwer to the ſubſequent Article menrion'd ; 
which were all the profitable Grants he, or any 
in Truſt for him, ever had from his Majeſty. And 
the ſaid Lord Halifax ſays, He conceives, and is 
advis'd, that his accepting ſuch Grants were not 
any Abuſe of his Majeſty's Goodneſs, nor Breach 
of the T'ruſt repos'd in him, nor were any of his 
Majeſty's Subjects thereby oppreſs'd : And denies 
that he ever did, in Oppoſition to what he knew 
to be the true Intereſt of England, or contrary to 
his Oath or Duty, at any time Adviſe, Procure, 
or Aſſent to the paſſing of any Grant or Grants 
to himſelf, or to any Perſon in Truſt for him, or 
to any other Perſon or Perſons whatſoever ; but 


ſaith, He, as one of the Commiſſioners of the 


T reaſury, in conjunction with the other Commiſ- 
ſioners, did ſign ſeveral Warrants and Dockets for 
ſuch Grants as his Majeſty was pleas'd to direct 
to be paſs'd by them; and which, he humbly con- 


celves and is advis'd, he was, by the Duty of his 


Place, oblig'd to do. 


IV. To the Fourth Article he ſaith, He believes 


it to be true, that our Anceſtors did take great 


Care to preſerve the King s Foreſts, and the Tim- 


ber therein growing, for the building and repair- 
ing the Navy Royal, which the ſaid Lord doth 
own hath ever been accounted (and as he believes 
very rightly) the great Security of the Realm: 
And ſaith, True it is, he was in the Year 1697 
one of the Commiſſioners of the Treaſury, Chan- 
cellor of the Exchequer, and one of his Majeſty's 
Privy-Council, and did from time to time adviſe 
and promote ſuch Matters and Things as were 
moſt likely to redound to his Majeſty's Honour 
and the Nation's Safety; and denies that he, at 
any time, preferd his Private Intereſt to that of 
the Publick : But doth confeſs and admit, that 
his Majeſty, by his Letters of Privy-Seal dated 

the Sixth of May, 1697, did, out of his Grace 

and Favour deſign d to the ſaid Lord Halifax, 

grant unto Henry Segar, in the Article mention d, 

and which was in Truſt for the ſaid Lord, the Sum 


of 2000 J. per Annum, to be rais'd by the Fall of 


ſcrubd Beech, Birch, Holly, Hazle, Thorns, and 


ceſter, 


» 
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One thouſand Six hundred Ninety- ſeven, (the 
Kingdom being then engag d in an expenſixe War, 
and the Debts of the Nation requiring the beſt 
and moſt frugal Management) procure from his 
Majeſty a Grant to Henry Sgar, Gent. in Truſt 
for himſelf, of the Sum of Fourteen thouſand 
Pounds, of ſo much ſcrub d Beech, Birch, Holly, 
Hale, Thorns, and Orle, as ſhould by Sale raiſe 
the ſaid Sum of Fourteen thouſand Pounds, to be 
fallen in his Majeſty s Foreſt of Dean, in the Coun- 
ty of Glouceſter, within the ſpace of Seven Years 
time, from the Five and twentieth Day of Decem- 
zer, One thouſand Six hundred Ninety-leven : 
Under colour of which Grant, Beech of a much 
greater Value, a great number of Sapling Oaks, 


which might and would have been ſerviceable to 
the Realm; and alſo many Tons of well-grown 


Timber, fit for the preſent Uſe of the Navy, have 
been cut and fallen, and ſold and diſpos'd of for 
the Benefit of the ſaid Lord Halifax. 


V. Whereas there is not any Thing that ſo 


much conduceth to his Majeſty's and the Nation's 
Honour and Safety, as the due Ordering and Ma- 
naging of the King's Treaſure and the Publick 
Revenues, for the Receiving and Ifluing forth of 
which, the Wiſdom and Policy of this Nation 
has provided and appointed ſeveral and diſtinct 
Officers, with beneficial Salaries, in order that 
they may be a Check to each other, and that no 
Loſs may accrue to his Majeſty or the Publick, 
by the Corruption, Unskilfulneſs, or Negligence 
of any particular Officer: Vet he the ſaid Charles 
Lord Halifax, being one of the Lords of the Trea- 
ſury, when by the Death of the Honourable Sir 
Robert Howard the Office of the Auditor of the 
Receipts, and Writer of the Tallies, became va- 


cant, not regarding the ancient Conſtitution and 


approv'd Methods in ordering his Majeſty's Trea- 
ſury and the publick Revenues, did grant, or pro- 
cure to be granted, to Chriſtopher Moatague, Eq; 
the Brother of him the ſaid Charles Lord Halifax, 
and then one of the Commiſſioners of the Exciſe, 
the ſaid Place and Office of Auditor of the Re- 
ceipts, and Writer of the Tallies; which faid 
Grant was ſo made and procur'd by the ſaid Lord 
Halifax, in Truſt, as to the Profits thereof, for 
himſelf; ſo that from and after the paſſing of the 
ſaid Grant, he the ſaid Lord Halifax was in effect 
at the ſame Time one of the Commiſſioners of rhe 
Treaſury, Chancellor of the Exchequer, and Audi- 
tor of the Receipts, and Writer of the Tallies, 
and enjoy'd the Profits of the ſaid ſeveral Offices; 
which, by the Conſtitution of the Treaſury, are 
manifeſtly inconſiſtent, and never were or ought 
to be truſted in the ſame Perſon: The making 
and procuring of which ſaid Grant by him the 
ſaid Charles Lord Halifax, as aforeſaid, was a ma- 
nifeſt Violation of the eſtabliſh'd Courſe and Con- 
ſtitution of the Exchequer, a Breach of his Truſt, 
of evil Example, and tending very much to the 
great Loſs and Prejudice of his Majeſty and the 
Publick, by opening a Way to all manner of Cor- 
rupt Practices in the future Management of the 


Revenues, 


VI. Whereas 


were cut down by colour of the 


ceſter, for the ſpace of Seven Years, from | 
of December, 1697, as by the ſaid Letters by, p. Sen 
Seal, to which the {aid Lord, for more Cenins,. 
referreth himſelf, may appear; which Grant 4 . 
not, nor could be, prejudicial to any imber ro - 
ing in the ſaid Foreſt ; and believes no Saline 
Oaks, or Timber, or Trees likely to be Timbes 
ſaid Grant: and 
if any Abuſe were in cutting the Wood, he c 

ceives he is not anſwerable for the ſame, ſuch on 
ting not having been by his Dire&ion, nox bs 
any ways concerning himſelf therein, the Settin . 
out and Cutting whereof did belong to his Ma. 
jeſty's Surveyor-General, and other his Majeſty"; 
Officers, who (as the ſaid Lord hath been by | 
form'd and believes) faithfully diſcharg their 
Truſt in the execution thereof, and took particu- 
lar Care to preſerve the Timber there. | 


V. To the Fifth Article the ſaid Lord Halifax 
anſwereth and faith, He believes it to be true, that 
the due ordering and management of the King's 
Treaſure and publick Revenues conduceth very 
much to the Honour and Safety of his M:jeſty 
and the Nation; and, that there are ſeveral di- 
ſtin& Officers with Salaries, for the better recei- 
ving and iſſuing forth of the ſame, and that are 
Checks upon each other, to prevent any Loſs to 
his Majeſty or the Publick: And the ſaid Lord 
faith, True it is, he was one of the Commiſſioners 
of the Treaſury, when, by the Death of Sir Ro- 
bert Howard, his Office of Writer of the Tallies 
and Counter-Tallies, commonly call'd Auditor of 
the Receipt of Exchequer, became vacant ; and there- 
upon the then Commiſſioners of the Treaſury did 
grant the ſaid Office to Chriſtopher Montague, then 


one of the Commiſſioners of Exciſe, and Brother 


to the ſaid Lord; which the ſaid Lord does own 
and admit was done at his Deſire and Requeſt; 
but humbly inſiſteth, the ſame was not granted 
contrary to the ancient Conſtitution or appror d 
Methods in ordering his Majeſty's Treaſury or 
Publick Revenue: And ſaith, He the ſaid Lord 
did procure the ſaid Office to be granted to his 
Brother, intending, in a ſhort time after, by his 
Majeſty's Permiſſion, when his Majeſty's Affairs 
would permit thereof, to leave his the ſaid Lord's 
Employments and Places in the Treaſury, and 
to obtain a Surrender from his ſaid Brother of the 
ſaid Office, and procure a Grant thereof to him- 
ſelf; which he hopes and humbly inſiſts was lau- 
ful for him to do: And ſaith, His ſaid Brother 
duly executed the ſaid Office, till after the ſaid 
Lord had left, or laid down by his Majeſty's 
Leave, his Places in the Treaſury; and then,and 
not before, his ſaid Brother ſurrender'd the ſaid 
Office, and he the ſaid Lord obtain'd a Grant of 
the ſame, as he conceives was lawful for him to 
do. In all which Proceedings nothing was 
done by him the ſaid Lord, as he is advis'd, in 
violation of the eſtabliſh'd Courſe and Conſtitu- 
tion of the Exchequer, or to the Loſs or Preju- 
dice of his Majeſty or the Publick : And faith, 
He does not know, or believe, that the faid 
ſeveral Offices, as they were executed, were in 


their Nature inconſiſtent with one another; 
and is very ſure his Majeſty, or the Publick, 


were no Ways prejudic'd by the Execution of 
the ſame. - | 


VI. T. 
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VI. Whereas a Treaty and Alliance between 


Leopold the Emperor of German), and the States- 


: che United Provinces, was made and 
— in the Year of our Lord One thou- 
ſand Six hundred Eighty-nine, upon the Conſi- 
deration of the Greatneſs of the Common Dan- 

er, which then threaten'd all Chriſtendom, from 
the Exceſſive Power of France, and the uncon- 

tant Faith of the Hench in the Obſervance of 
Treaties ; whereby it was agreed, That there 
ſhould be, and remain for ever, a Conſtant, Per- 
petual, and Inviolable Friendſhip and good Cor- 
reſpondence between his Imperial Majeſty and 
the States-General, that each of them ſhould be 
oblig'd to promote the other's Intereſt, and, as 
much as in them lay, prevent all Damages and 
Inconveniencies to each other. 

And whereas certain Separate Articles were 
allo at or about that Time made and annex d to 
the atoreſaid Treaty, whereby the States- General, 
maturely conſidering that France had openly de- 
clar'd in ſeveral Courts, that ( notwithitanding 
the moſt ſolemn Renunciation) they continued 


their Pretenſion by Force of Arms to aſſert for 


the Dauphin the Succeſſion of the Spaniſh Mo- 
narchy, in caſe the King of Spain ſhould die 
without Iſſue; and allo conſidering what a Blow 
their State would receive, and what Prejudice 
might happen thereby to the Publick Allairs and 
Quiet, did promiſe, That in caſe his ſaid Ca- 
tholick Majeſty ſhould die without Iſſue, they 
would, with all their Force, aſſiſt his ſaid Impe- 
rial Majeſty, or his Heirs, in taking the Succeſ- 
ſion of the Spaniſh Monarchy, lawtully belonging 


to that Houſe, together with its Kingdoms, Do- 


minions, and Rights, and in their obtaining and 


ſecuring the quiet Poſſeſſion thereof, againſt the 


French and their Adherents, who ſhould directly 
or indirectly oppoſe that Succeſſion, and with 
Force repel that Force which ſhould be brought 
againſt them. 5 | 

That at the inſtance of the State:-General, in 
purſuance of the ſaid Treaty and Separate Arti- 
cles, our moſt Gracious Lord and Soveraign his 
moſt Excellent Majeſty King William the Third, 
was invited to enter into the Alliance of the a- 
foreſaid Treaty, and into the Agreement of the 
ſaid Separate Articles; and thereupon, for re- 
ſtoring and preſerving the Publick Peace and 
Quiet, did afterwards, in the Year of our Lord 
One thouſand Six hundred Eighty-nine, enter 
into, and under the Great Seal of England accept, 
approve, and ratity, and in the moſt ſolemn man- 
ner engage and promiſe, Religiouſly and Invio- 
lably to obſerve the ſame, without Violating 
the ſaid Treaty or Separate Articles in any Ar- 
ticle, or ſuffering the ſame, to the utmoſt of his 
Power, to be Violated. | | 
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VI. To the Sixth Article the ſaid Lord Halifax 
faith, That he believes that in the Year 1689 


ſuch Treaty, and Alliance, and Separate Article, 


were made between the Emperor of Germany and 
the States-General of the United Provinces, (into 
which his Majeſty and the late Queen enter'd ) 
and ſuch Ratifications thereof were made as in 
this Article is mention'd; and alſo ſaith, He 
hath heard, and believes, that in the Year of our 
Lord 1698 a Treaty was made to ſuch Effect as 


in this Article is mention'd; and faith; He ne- 


ver ſaw the ſaid Treaty, or heard the fame read, 
or does as yet know the Articles or Agreement 
it contains; and denies that he ever advisd his 
Majeſty to enter into or make the ſaid Treaty, 
or was ever conſulted upon any Clauſe or Arti- 
cle thereof, or ever encourag'd or promoted the 
ſame. And the ſaid Lord ſaith, Thar, as he re- 


members, Mr. Secretary Vernon did at one Time 


ſend for him, and diſcourſe with him and others 
upon an Intimation that was given by a Letter 


from the Earl of Portland, as he remembers, that 
the French King was diſpos'd to commence a 


Negotiation upon ſome general Terms that were 
then mentiond, to prevent a War in caſe of the 
King of Spain's Death, who was then reported 
to be very ill; and afterwards the ſaid Matter 
was diſcours d between the Secretary, the then 
Lord Chancellor, and the ſaid Lord Halifax, at 
Tunbridge-Wells, when and where the ſaid Lord 
Halifax made ſeveral Obje&ions to the ſame; 
and denies that he gave any Opinion to encou- 
rage or promote the ſaid Treaty, or ever after» 
wards was inform'd of any one Particular rela- 
ting to it, or was ever Conſulted or Advisd 
upon any Clauſe or Article of it, or was ever 
after told or inform'd that the ſaid Negotiation 
or Treaty did go on or proceed; and ſaith, That 
not being advis'd with, or any ways knowing of 
the ſaid Treaty or Negotiation (except as allo 
{:1d) he could not difſuade or obſtruct its taking 
Effect; and faith, As he cannot tell what the 
Effects of the Treaty might have been, if the 
ſaid Treaty had been obſerv'd, ſo he conceives 
and inſiſteth, that he is not, nor ought to be an- 
ſwerable for the ſame. 


And having thus laid his Caſe before your Lord- 
ſhips, he humbly ſaith, and inſiſteth upon it, 
That he is Not Guilty of all or any the Mat- 
ters by the ſaid Articles charg'd, or in them 
ſpecitied, in Manner and Form, as the ſame ars 
therein and thereby charg'd againſt him, 


HALIFAX. 


That in the Year of our Lord One thouſand Six hundred Ninety-eight, a Treaty was projected 
and contriv'd in France, to be ſet on foot between his Majeſty, the French King, and the States- 


General, for a Partition of the Spaniſh Monarchy, 


whereby many large Territories thereunto be- 


longing, in caſe of the Deceaſe of the King of Spain without Iflue, were to be allotted and deli- 


liver d up to France. 


The Tenor and Deſign of which laſt- mentioned Treaty, whilſt the ſame was in Negotiation, 
was communicated to the ſaid Charles Lord Halifax, then one of the Commiſſioners for executing 
the Office of Lord High Treaſurer, Chancellor of the Exchequer, and one of his Majeſty's mot 
Henourable Privy: Council: That the ſaid Charles Lord Halifax, well knowing the moſt apparent 
evil Conſ:quences, as well as the Injuſtice of the ſaid Partition, did not, according to the Truſt 


and Duty of his ſaid ſeveral Offices, diſſuade, or endeavour to obſtruct its taking Effect; but on 


the contrary, having neither Regard to his Majeſty's Honour, engaged by the above-mentioned 
| | „ 
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Treaty with the Emperor, and the States- General, to the Trade and known Intereſt of theſe _ 
doms, or the Peace of Europe, did adviſe his Majeſty to enter into the ſaid Treaty, and did ſo 15 
encourage and promote the ſame, that the ſaid Treaty was concluded and ratified under the Voie 
Seal of England; which ſaid Treaty was evidently deſtructive of the Trade of this Realm, a Breach 
of the former Treaty made with the Emperor, in One thouſand fix hundred eighty nine, diſhonour— 
able to his Majeſty, highly injurious to the Intereſt of the Proteſtant Religion, and maniteſtly tend. 
ed to diſturb the general Peace of Europe; by altering the Balance of Power therein, and ſtrength. 
ening France againſt the good Friends and ancient Allies of our Soveraign Lord the King. | 
And the ſaid Knights, Citizens and Burgeſſes, by Proteſtation, ſaving to themſelves the Libert 
of exhibiting at any Time hereafter, any further Articles, or other Accuſation or Impeachment oF 
gainſt the ſaid Lord Halifax ; and alſo of replying to his Anſwers which he ſhall make unto the 
ſaid Articles, or any of them, and of offering Proofs to all, and every the aforeſaid Articles, an, 
to all and every other Articles, Impeachment or Accuſation, which ſhall be exhibited by them as 
the Caſe ſhall, according to the Courſe of Parliament, require, do pray, That the ſaid Charls 
Lord Halifax may be put to anſwer the ſaid Crimes and Miſdemeanors, and that ſuch Proceed. 
ings, Examinations, Trials and Judgments, may be thereupon had and given, as is agreeable to 


Law and juſtice. 


|  Afﬀeer reading this Day the Articles of Impeachment brought up from the Houſe of Commons 
againſt Charles Lord Halifax, and hearing his Lordſhip thereupon, who deſired a Copy of the aid 
Articles, and ſaid he would put in his Anſwer ſo ſoon as poſſibly he could: Ir is ordered by the 
Lords Spiritual and Temporal in Parliament aſſembled, That the Lord Haliſax may have a Copy of 
the Articles againſt him. | = 

Ordered, That the Lords Committees (appointed to draw what was offered at the free Con- 
ference) do inſpect the Journals, as to what hath happened upon any Occaſion, in relation to 
what paſs d at a free Conference Yeſterday, and what hath been done thereupon, and Report to 


the Houſe. | 


A Meflage was ſent to the Houſe of Commons 
by Sir John Hoskins and Dr. Newton, to acquaint 
them, That upon the Occaſion of their laſt 
* Meſſage Yeſterday, in order to continue a 
good Correſpondence between the TWO Hou- 
6 ſes, their Lordſhips did immediately appoint 
«© a Committee to ſtate the Matters of the free 


4 Conference, and alſo to inſpe& Precedents of 


“ what has happened of the like Nature: And 
te that the publick Buſineſs may receive no In- 
„ terruption, the Time deſired by their Lord- 
«© ſhips for renewing the free Conference being 
« elapſed, their Lordſhips deſire a preſent free 
Conference in the Painted Chamber, upon the 
Subject-Matter of the laſt free Conference. 


The Lord Steward reported from the Com- 
mittee appointed to draw up what was offered 
at the free Conference, vix. | 

That Mr. Harcourt opened the Conference, and 
argued firſt againſt the Reaſons given by this 
Houſe why they could not agree to a Committee 
of both Houſes ; but afterwards entered into a 
Debate againſt the T'wo Reſolutions of this 
Houſe relating to Impeachments depending, viz. 

Reſolved by the Lords Spiritual and Temporal 
in Parliament aſſembled, Nemine Contradicente, 
That no Lord of Parliament Impeached of high Crimes 
and Miſdemeanors, and coming to his Trial, ſhall, up- 
on hi Trial, be without the Bar. 

Reſolved by the Lords Spiritual and Temporal 
in Parliament aſſembled, That no Lord of Parlia- 
ment Impeached of High Crimes and Miſdemeanors, can 


be precluded from Voting on any Occaſion, except in 


his own Trial. 

And in his Arguments he uſed this Expreſſion, 
That he wiſhed their Lordſhips had ſent their Reaſons, 
as well as their Reſolutions. 8 

Sir Bartholomew Shower ſpoke next, in Purſu- 
ance of the Argument begun by Mr. Harcourt, a- 


A Meſſage was brought from the Houſe of 
Commons by my Lord Cheney and others (Ede 
Die) to acquaint this Houſe, viz. © That the 
Commons are extreamly deſirous to preſerve a 
** good Correſpondence between the Two Houſes, 
* and to expedite the Trials of the Impeached 
Lords; but conceive it is not conſiſtent with 
* the Honour of the Houſe of Commons to re- 


new the free Conlerence, until they have re- 


* ceived Reparation by your Lordſhips doing 
* Juſtice upon John Lord Haverſham, fer the 
* Indignity he Yeſterday offered to the Houſe 
of Commons. 


j 


gainſt the aboveſaid Reſolutions ; and in giving 
Reaſons againſt the latter of the ſaid Reſolutions, 
mongſt other things did affirm, That ſuch a Pro- 
ceeding would be abhorrent from Fuſtice. 

In Anſwer to thoſe Gentlemen, the Lord Hr 
verſpam uſed ſome Arguments and Expreſſions 
which the Managers for the Houſe of Commons 
took Exceptions at ; but what thoſe were the 
Committee cannot ſo charge their Memories as 
to give the Houſe a particular Account of them; 
and the Lord Haverſbam being deſired by the 
Committee to recolle& what he had ſaid, di 
inform their Lordſhips, That obſerving in the 
free Conference ſeveral Things ſaid by Mr. Har- 
court and Sir Bartholomero Shower, that reflected 
on the Honour and Juſtice of this Houſe, as he 
apprehended, and that he took to be Foreign to 
the Subject-Matter of the free Conference, he 
thought it his Duty to take notice thereof; but 
in what Expreſſions, he hoped their Lordſhips 
would excuſe him from giving a particular AC 
count; but denies that he ſaid ſeveral Things 
contained in the Paper ſent up by the Houſe ot 
Commons: but ſays, that he deſired 1 be 


ear 


1701. 


heard out, and that the Words he had ſpoken 


might be writ down; but the Managers for 
the Commons broke up abruptly. 

The Lord Haverſham this Day moved, that he 
may have a Copy of the Commons Charge a- 
gainſt him, and Time to anſwer: It is ordered 
py che Lords Spiritual and Temporal in Parlia- 
ment aſſembled, that the Lord Haverſbam ſhall 
have a Copy of the Charge againſt him, and do 


Anſwer thereunto ; and that he ſhall have Coun- 


cil allowed him, in order to Anſwer the Charge 
againſt him. 


The Meſſengers ſent to the Houſe of Com- 


mons, return Anſwer, that the Commons will 


ſend an Anſwer by Meſſengers of their own. 
A Meſſage was brought from the Houſe of 


Commons by the Lord Cheney, and others, to ac- 


quaint this Houle - See Page 372. 

The Houſe being moved, to inſiſt not to 
have a Committee of both Houſes, touching 
the Trial of the Impeached Lords: And De- 


bate thereupon : 


The Queſtion was put, Whether this Houſe - 


ſhall inſiſt upon their Reſolutions, of not allow- 
ing a Committee of both Houſes ? 
It was reſolved in the Affirmative. 

A Meilage was ſent by the Houſe of Commons 
by Sir Robert Legard and Dr. Newton, to acquaint 
them, That the Lord Sommers having informed 
* this Houſe, That Sir Stephen Fox, John Smith, 


«* Eſq; William Lowndes, Eſq; Stephen Harvey, 


e Eſq; and Wiliam Gulſton, Eſq; Members of 


ce their Houſe, may be material Witneſſes for 


« him at his Trial on Tueſday next in Weſtminſter 
* Hall, this Houſe deſires, That they may have 
« Leave to attend, and give their Teſtimonies 
& at the ſaid Trial; and that a Letter which 
© his Majeſty was pleaſed to write to him in 
© One thouſand ſix hundred ninety eight, be- 
© ing now in their Houſe, will be neceſſary for 
«© his Defence at his Trial; this Houſe deſires 
« that the ſaid Letter may be produced at the 
« ſajd Trial. | 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That an humble 
Addreſs be made to his Majeſty from this Houſe, 
'That he will be pleaſed to give Order that the 
Original "Treaties of Partition, of One thou- 
ſand ſix hundred ninety eight, and One thou- 
ſand fix hundred ninety nine; and the Earl of 


Portland's and Mr. Secretary Vernons Letters 


relating thereunto, or Authentick Copies of 
them, may be laid before this Houſe on Monday 
next, at Eleven of the Clock ; and that the Lords 
with White Staves attend his Majeſty with 
this Addreſs. | 


Die Lunæ 16* FJunii, 1701. 


The Meſſengers ſent on Saturday laſt to the 
Houſe of Commons, to deſire ſome of their 


Members may give Evidence for the Lord Som- 


mers at his Trial in Weſtminſter- Hall, return An- 
ſwer, that they will ſend an Anſwer by Meſſen- 
gers of their own. 

It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lords 


with White Staves do humbly attend his Ma- 


jeſty from this Houſe, to deſire, that the Lord 
Haverſham may have Liberty to Inſpe& the Trea- 
ſury- Books, in relation to ſeveral Commiſſions 
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from time to time renewed, and Grants of the 
Forteiced Eſtates in Ireland, which are neceſſary 
for him towards his Defence. 

The Earl Marſhal reported from the Lords 
Commitrees appointed to conſider of the Me- 
thods and Preliminaries, in order to the Trials 


of the Lords Impeached, wiz. 


Thar the Serjeant at Arms be continued in 
the Houſe, ro make Proclamations, which are 
to be made in the King's Name. 

That the whole Body of the Houſe of Peers 
ſhall meet in the Houſe. | . 

That being ſo met they ſhall go to Prayers as 
a Houſe, and after Prayers they ſhall adjourn 
into Weſtminſter-Hal. 

Thar from this Houſe the Lords ſhall go in 
this Manner. 

Firſt the Clerks, then the Maſters of the 
Chancery, then the Judges, the Gentleman 
Uſher of the Black Rod, then the Lords two 
and two, the youngeſt Barons to go firſt, and ſo 
in Order according to their Precedency, Garter 
King at Arms calling them in their due Places 
by a Liſt, and when they come into Weſtminſter= 
Hall, the Lords are to place themſelves according 
to their Precedency in the Houſe there, till all 
the Peers are placed, 

That the Serjeant at Arms do go before the 
Lord- Keeper. 

That in WYefminſter-Hall (the Houſe fitting 
there) the other Ceremonies to be obſerved by 
Officers neceſſary to manage the ſaid Trial, be 
left to be performed according to the uſual Me- 


thods of ſuch Trials. 
That the Lord · Keeper ask Leave of the Houſe 


for the Judges to be covered. | 

That Proclamation be made for keeping Si- 
lence. 

That at the Trial of the Impeached Lord, the 
lower Barons Bench ſhall be removed, and a 
Stool ſer near the Bar where the ſaid Lord is to 
ſit Uncovered, as a Peer, but not in the Capa- 
city of a Judge ; and that he ſhall be admitted 
Council tor his Defence. 

That the Lord Great Chamberlain be ordered 
to take care that rhe Places behind the Lords be 
kept for Peereſſes and their Daughters; and that 
his Majeſty's Surveyor be required to view the 
Court and Scaffold in Weſtminfer-Hall, and ſee 
that they be ſtrong and firm. 

A Meſlage was ſent to the Houſe of Commons 
by Sir John Franklyn and Sir Richard Holford, to 
acquaint them, That the Lords taking into 
their Care the Ordering of the Trial of John 
Lord Sommers on Tueſday the Seventeenth of 
* Zune Inſtant, at Ten of the Clock in the Fore- 
** noon, in I/eſtminſter-Hall, have prepared ſome 
Notes and Rules to be obſerved at the ſaid 
% Trial, which the Lords have thought fit to 
* communicate to them, as follows, wiz. 

That the whole Impeachment is to be read, and then 
the Anſwer ; which being done, the Lord Keeper is 
zo tell the Commons, That now they may go on with 


their Evidence. 
Then the Lord Keeper is to declare, That now the 


Court is proceeding to hear the Evidence, and defire the 
Peers to give Attention. 

If any of the Peers, or the Members of the Houſe 
of Commons that manage the Evidence, or the Lord 
Impeached, do defire to have any Queſtion asked, they 
muſt defire the Lord Keeper to aik the ſame. 1 
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If any Doubt doth ariſe at the Trial, no Debate 


i to be in the Court, but the Queſtion ſuſpended to be 


debated in this Huuſe. 

The Members of the Houſe of Commons to be there 
before the Peers come. 

Nome to be covered at the Trial but the Peers. 

That ſuch Peers at the Trial of the Impeached 
Lord, who at the Inſtance of the ſaid Lord or of the 
Commons, fhall be admitted Witneſſes, are to be ſworn 
at the Clerks Table, and the Lord Keeper to adminiſter 
the Oath, and to deliver their Evidence in their own 
Places. | 

Thoſe Witneſſes that are Commoners are to be ſworn 
at the Bar by the Clerk, and are to deliver in their E- 
vidence their. 

The Oath to be. The Evidence which you ſhall 

give upon the Impeachment of | 
ſhall be the Truth, the whole Truth, and 
nothing but the Truth; So help you Go Dp 


O * 
and the Contents of this Book. 


The Impeach'd Lords may croſs-examine Witneſſes, 
viva voce. 


It is Order'd by the Lords Spiritual and Tem- 


poral in Parliament aflembled, That the Lords 


with white Staves do humbly move his Na jeſty, 
from this Houſe, that he will be pleas'd to give 
Order, that ſuch Guards do attend at the IJ rial 
of the Lord Somers to-morrow in Neſimiuſter- Hall, 
as has been uſual in ſuch Caſes. 


Sir Chriſtopher ren being come, he was calld 
in —ſays, The Court is made like this Houle, 


and a Place for the Commons: He was told, he 


muſt take away the loweſt Form, and a Stool muſt 


be ſet within the Bar, tor the Lord to be try d. 


Order d by the Lords Spiritual and Temporal 


in Parliament aflembled, That all the Lords be 


ſummon'd to attend this Houſe, in their Robes, 
to morrow at Nine of the Clock, otherwiſe to in- 
cur the utmoſt Diſpleaſure of this Houſe. 

It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Lord 
Great-Chamberlain be deſir'd to take Care, and 


give Order, that the Place for the Houſe of Com- 


mons in Veſiminſter-Hall be kept clear for the 
Commons only; and alfo, that a Place be made 
for the Managers of the Commons. 

It is Order'd by the Lords Spiritual and Tem- 


poral in Parliament aſſembled, Thar Mr. Serjeant 


Prat ſhall be, and he is hereby aſſign d Council 
for the Lord Sommers, at his Trial upon the Ar- 
ticles of Impeachment againſt him. 


A Meſſage was brought from the Houſe of 
Commons by the Earl of Dyſert and others, (the 


1th of June) to acquaint this Houſe, © That 


* the Commons, in this whole Proceeding a- 


* gainſt the Impeached Lords, have acted with 


* all imaginable Zeal to bring them to a ſpeedy 
* Trial; and they doubt not but 'twill appear, 
* by comparing their Proceedings with all others 
* upon the like Occaſion, That the Houſe of 
* Commons have nothing to blame themſelves 
& for, but that they have not expreſſed the Re- 
« ſentment THEIXK ANCESTORS have 


jultly ſhewed upon much leſs Attempts which 
have - 


bot, Sir Edmund Harriſon, Robert Yard, John E/ 
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It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Sir 70% Tal- 
John Tucker, Leonard Hancock, Eſqs; Fohn "my 
and Millium Popple Jun. Gent. do, and they 978 
hereby required to attend this Houſe to mor. 
row at Ten of the Clock in the Forenoon as 
Witneſſes on the behalf of Jon Lord Sommer; 

The Meſſengers ſent to the Houſe of Com- 
mons, return Anſwer, That they have delirered 
their Meſſage. 5 

A Meſſage was ſent to the Houſe of Commons 
by Sir 7% Francklya and Sir Richard Hilfcrd, to 
acquaint them, That the Lords, in order to bes q 
good Correſpondence between the Two Houſes, and 75 
put the Charge againſt John Lord Haverſham 77 4 
Conrſe of Juſtice, have ordered (at his Lorafbip's 
Motion) his Lord a Copy of the Charge againſt hin 
and that he do put in his Anſwer therennto, in grde; 10 
bring that Matter to a ſpeedy Fudement. 

The Lord Halifax delivered in his Anſwer to 
the Articles of Impeachment of the Houſe of 
Commons againſt him, which was read by the 
Clerk. See Page 367. | 

A Meſlage was ſent to the Houſe of Commons 
by Sir John Francklya and Sir Richard Holſord, to 
carry down a Copy of the ſaid Anſwer, and to 
acquaint them, That they having on the Fiſt Daz 
of April laſt, ſent up to their Lordſhips an Impeach;- 
ment againſt William Earl of Portland, jor High 
Crimes and Miſdemeauors; and there being as yet no 
particular Articles exhibited againſt him, their Lird- 
ſhips think themſelves obliged to put them in mind 
thereof. | | 5 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Henry Bald- 
wyn, Samuel Baldwyn, Thomas Engeham, Gerge 
Liddell, Charles Saunderfon, Edward Hayman, fobu 
Mum, Benjamin Baldwin, Reginald Marriot, and 
Johm Digby, do, and they are hereby required to 
attend this Houſe to-morrow at Ten of the 
Clock, as Witneſſes on the behalf of John Lord 


SU mmers. 
Die Martis 17 Junii, 1701. 


The Lord 7/harton reported his Majeſty's An- 
ſwer, to the Addreſs in relation to the Original 
Treat ies, Viz. 

That his Majeſty would do what he could towards 
it; and that he had not the Original Papers. 

As to the Addreſs for Guards, his Majeſty hath 
complied with it, and given Order for them accord- 
ingly, | 


A Meſſage was ſent to the Houſe of Commons 
by Sir John Francklyn and Sir Lacon Moilliam Child, 
(on the 20th inſtant) to acquaint them, © That 
** the Lords, in Anſwer to the Meſſage of the 
Commons of the Seventeenth Inſtant, ſay, I kc 
only true way of determining which of the 
* Two Houſes has acted with the greateſt Sin- 
cerity, in order to bring the Impeached Lords 
to their Trials, is to look back upon the re- 
** ſpeftive Proceedings. 

* The Lords do not well underſtand what the 
“ Commons mean by that Reſentment which 


they ſpeak of in their Meſſage. Their _ 
ips 


cc 


cc 
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the Lord Sommers. 
from your Lordſhips ſome Days afterwards, 


have been made their Power .of Impeach- 
nts. / 
- = "Ss Commons on the 3 f ſt of May, acquain- 
ted your Lordſhips, that they thought it 
proper from the Nature of the Evidence, to 


in the firſt Place upon the Trial of 
e Upon the firſt Intimation 


That you would proceed to the Trial of any 
of the Impeached Lords, whom the Commons 
ſhould be firſt ready to begin With; notwith- 
ſtanding your Lordſhips had before thought 


fir to appoint which Impeachment ſhould be 


firſt tried, and affix a Day for ſuch Trial, 
without conſulting the Commons, who are 


* the Proſecutors. 


he Commons determining to expedite the 
Trials to the utmoſt of their Power, in hopes of 
attaining that End, and for the more ſpeedy 
and eaſy adjuſting and preventing any Diffe- 
rences Which had happened, or might ariſe, 
previous to or upon theſe Trials, propoſed to 
your Lordſhips at a Conference, the moſt Par- 
ſiamentary and Effectual Method for that Pur- 
poſe, and that which in no Manner intrenched 
upon your Lordſhips Judicature, That a 
Conference of both Houſes ſhould be nomi- 
nated to conſider of the moſt proper Ways 
and Methods of Proceedings upon Impeach- 
ments according to the Uſage of Parlia- 


ment. 
In the next Meſſage to the Commons upon 


Monday the th of June, your Lordſhips thought 


fit, without taking the leaſt Notice of this Pro- 
poſition, to appoint the Fiday then following 


* for the Trial of the ſaid Lord Sommers; where- 


unto, as well as to many other Meſſages and 


Proceedings of your Lordihips upon this Oc- 


caſion, the Houſe of Commons might have 


© juſtly taken very great Exceptions; yet, as an 


cc 


gc 


ac 


ec 


Evidence of their Moderation, and to ſhew 


their Readideſs to bring the Impeached Lords 


to ſpeedy Juſtice, the Commons inſiſted only 
on their Propoſition for a Committee of both 
Houſes, to Settle and Adjuſt the neceſlary 
Preliminaries to the Trial; particularly, Whe- 
ther the Impeached Lords ſhould appear on 


cheir Trial at your Lordſhips Bar as Crimi- 


nals : Whether being under Accuſations of 
the ſame Crimes, they ſhould fir as Judges on 


each other's Trial for thoſe Crimes, or ſhould 


Vote in their own Cales, as 'tis notorious 
they have been permitted by your Lordſhips 
to do in many Inſtances which might be gi- 
ven: To which Particulars your Lordſhips 
have not yet given a direct Anſwer, though 
put in Mind thereof by the Commons. 

% Your Lordſhips, at a Conference, having 
offered tome Reaſons why you could not agree 
to a Committee of both Houſes, to adjuſt the 
neceſſary Preliminaries, the Commons there- 
upon deſir'd a free Conference, and your Lord- 
ſhips agreed thereunto; at which *tis well 
known to many of your Lordſhips, who were 
then preſent, what moſt ſcandalous Reproaches 
and falſe Expreſſions, highly reflecting upon 


Lord Sommers and Lord Halifax 
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ſhips own that the Houſe of Cothmons have 
a Right of Impeaching : And the Lords have 


the undoubted Power of doing Juſtice upon 


thoſe Impeachments by bringing them to 
Trial, and condemning or acquitting the Par- 
ties in a reaſonable Time. This Power is 
derived to them from their Anceſtors, which 
they will not ſuffer to be wreſted from them 
by any Pretences whatſoever. | 
** Their Lordſhips cannot but wonder, that 
the Commons ſhould not have propoſed a 
Commitree of both Houſes much ſooner, if 
they thought it ſo neceſſary for the beginning 
on the Trials; no mention being made of 
ſuch a Committee from the firſt of April to 
the Sixth of Jure, although during that In- 
terval their Delays were frequently complained 
of by the Houſe of Lords. 

* The Manner, in which the Commons demand 
this Committee, the Lords look upon as a di- 
rect invading of their Judicature ; and there- 
fore, as there never was a Committee of both 
Houſes yielded to by the Lords in cafe of any 
Impeachment for High Crimes and Miſde- 
mcanors; ſo their Lordſhips do inſiſt, that 
they will make no new Precedent upon this 
Occaſion. Many Impeachments for Miſde- 
meanors have in all Times been determined 
without ſuch a Committee: And if now the 
Commons think fir, by an unprecedented De- 
mand, to form an Excuſe for not proſecuting 
their Impeachments, it is demonſtrable where 
the Obſtruction lies. 

** As to the Preliminaries, which the Com- 
mons mention in particular as proper to be 
ſettled at ſuch a Committee, they have recei- 
ved the Reſolutions of the Houſe of Lords 
therein by their Meſſage of the twelfth in- 
ſtant : from which (being Matters relating 
entirely to their ſudicature) their Lordſhips 
cannot deparr. 


As to the laſt Pretence the Commons would 


make to ſhelter the delaying the Trials, from 
ſome Expreſſions which fell from the Lord 
Haverſham at the free Conference, at which 
Offence was taken; their Lordſhips will on- 
ly obſerve, 


* Firſt, That they have omitted nothing 
which might give the Commons all reaſonable 
Satisfaction, of their Purpoſe to do them 
Juſtice in that Matter, ſo far as is conſiſtent 
with doing Juſtice to that Lord; and alſo to 
preſerve all good Correſpondence with them, 
as appears by the ſeveral Steps they have taken. 


* Secondly, That this Buſineſs has no relation 
to the Trials of the Impeached Lords: And 
therefore there Lordſhips cannot imagine why 
the Commons ſhould make Satisfaction and 
Reparation againſt the Lord Haverſham, a ne- 
ceſſary Condition for the going on with the 
Trials, and at the ſame time find no Diffi- 
culty in proceeding on ocher Buſineſs. 


* 


the Honour and Juſtice of the Houſe of Commons, were uttered by John Lord Haverſham, where- 
by the Commons were under a neceſſity of withdrawing from the ſaid free Conference; for 
which Offence the Commons have, with all due Regard to your Lordſhips, prayed your Lord- 


ſhips Juſtice againſt the Lord Haverſham, but have as yet received no Manner of Satisfaction. 


The 
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The Commons reſtrain themſelves from enumerating your Lordſhips very many irregular and 
* unparliamentary Proceedings upon this Occaſion, but think 'tis what they owe to Publick Juſtice 
and all the Commons of England, whom they repreſent, to declare ſome tew of thoſe Reaſone 
2 why they peremptorily refuſe to proceed to the Trial of the Lord Sommers on the Seventeenth 
OF Ae. 5 
1 Rs Becauſe your Lordſhips have not yet agreed, that a Committee of both Houſes ſhould be 
% appointed for ſettling the neceſſary Preliminaries ; a Method never, until this Time, deny'd b 
* the Houſe of Lords, whenſoever the Commons have thought it neceſſary to deſire the ſame. d 
« Secondly, Should the Commons (which they never will do) be contented to give up thoſe Rights 
* which have been tranſmitted to them from THEIR ANCESTORS, and are of abſo- 
* lute neceflity to their Proceedings on Impeachments ; yer, whilſt they have any Regard to Pub- 
* lick Juſtice, they never can appear as Proſecutors before your Lordſhips, till your Lordſhips have 
* firſt given them Satisfaction, that Lords impeach'd of the ſame Crimes ſhall not ſit as Judges on 


© each other's Trials for thoſe Crimes. | 
i Thirdly, Becauſe the Commons have, as yet, receiv'd no Reparation for the great Indignity 


te offer'd to them at the Free Conference by the Lord Haveſham. The Commons are far from any 
* Inclination, and cannot be ſuppos'd to be under any Neceſſity, of delaying the Trial of tj; 
Lord Sommers: There is not any Article exhibited by them in maintenance of their Impeach- 
* ment againſt the Lord Sommers; for the Proof whereof they have got full and undeniable Evidence 
© which they will be ready to produce as ſoon as your Lordſhips ſhall have done Juſtice upon the 
* Lord Have ſbam, and the neceſſary Preliminaries, in order to the ſaid Trial, ſhall be ſettled by 
* a Committee of both Houſes. | 

“The Commons think it unneceſſary to obſerve to your Lordſhips, that moſt of the Articles 
e Whereof the Lord Sommers ſtands impeach d, will appear to your Lordſhips to be undoubrediy 
© true, from Matters of Record, as well as by the Confeſſion of the ſaid Lord Sommers, in his An— 
« ſwer to the ſaid Articles, to which the Commons doubt not but your Lordſhips will have a due 


* Regard, when his Trial ſhall regularly proceed. 
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The Houſe being mov'd to go into Meſtmiuſter- 
Hall, in order to the T'rial of the Lord Sommers ; 

After Debate, this Queſtion was put, Whether 
this Houſe ſhall go this Day into the Court in 
Weſtminſter-Hall, in order to proceed upon the 
Trial of the Lord Sommers, according to the Or- 


der of the Day? 


It vas Reſolv'd in the Affirmative. 
A Meſlage was ſent to the Houſe of Commons 
by Mr. Baron Tracey and Mr. Baron Berry, to ac- 


- quaint them, that the Lords intend preſently to 
proceed to the Trial of John Lord Sommers in 


Weſtminſter Hall. 
The Meſſengers being return'd, acquainted the 
Houſe, that the Commons were adjourn d. 


Then this Queſtion was propos'd, Whether the 


Earl of O-ford, and Lord Halifax, may withdraw 
at the Trial of the Lord Sommers? 
Then this previous Queſtion was put, Whe- 


ther this Queſtion ſhall be now put? 


It was Reſolv'd in the Affirmative. N 

Then the main Queſtion was put, Whethe 
the Earl of Orford, and Lord Halifax, ſhall have 
Leave to withdraw at the Trial of the Lord Som- 


mers ? 


It was Refolv'd in the Affirmative. 
Then the Lord-Keeper deſir'd, that ſome fur- 
ther Directions be given to him, in order to the 
Trial in the Hall; and thereupon ' it was pro- 
pos'd, that this Proclamation be made in the 


Hall, viz. | 


IVhereas a Charge of High Crimes and Miſdemea- 
nors has been exhibited by the Houſe of Commons, 
in the Name of Themſelves, and all the Commons 
of England, againſt John Lord Sommers, all 
Perſons concern'd are to take Notice, that he now 
ſtands upon his Trial, and they may now come 
forth, in order to make good the ſaid Charge. 


After Debate, the Queſtion was put, Whether 


this Proclamation ſhall be made. | 
It was Reloly'd in the Aﬀrmative, 


Order'd, That the ſaid Proclamation be made 


in the Hall before the reading the Articles of 


Impeachment and the Lord Sommers's Anſwer, 
and alſo after they are read. 

Order d, That the Court in Meſtminſter- Hal be 
clear'd for the Lords. : 

Then the Houſe adjourn'd to Meſtminſter-Hul, 
and the Lords were call'd by the Herald, and went 
as orderd; and, being Seated in the Hall, the 
Houſe was reſumed. | 

Then Proclamation was made for Silence, as 
follows : 


Our Soveraign Lord the King ſiritl Charges and 
Commands all manner of Perſons to keep Sileu, 
upon pain of Impriſoument. 


Then the Lord-Keeper ask'd Leave for the 
Judges to be cover'd ; which was agreed to. 

Then Proclamation, as order'd, was made. 

After which, the Articles againſt John Lord 
Sommers were read, and alſo his Lordſhip's Anſwer 
to them. | 

After which the ſame Proclamation was again 
made. | 

Then the Lord-Keeper declar'd the Houſe was 
ready to hear the Evidence againſt John Lord 
Sommers, and therefore defir'd the Lords to give 
Attention. : 

The Lord Symmers mov'd to have his Council 
heard. 

Whereupon the Houſe adjourn'd to the Houſe 
above, and went back in the ſame manner as they 
came down, and being there, the Houſe was re- 
ſumed. | | 

The Houſe being mov'd to acquit the Lord 
Sommers; and after long Debate, and hearing the 
Judges to ſeveral Queſtions ask'd them by the 
Lords, this Queſtion was propos'd; 

That John Lord Sommers be acquitted of the 
Articles of Impeachment againſt him exhibited 
by the Houſe of Commons, and all Things there- 
in contain d; and, that the ſaid Impeachment be 


diſmiſs d. - + ou 
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hen this Queſtion was put, Whether the 
a 2 ſhall be put in the Court 
wed | 
W was Reſolv'd in the Affirmative. 

Then it was agreed and order'd, That in Weſt- 
minſter-Hall the Lord-Keeper ſhall read the Que- 
tion, and then call the junior Baron preſent firſt, 
and ask every Lord, Whether Content, or Not Con- 
tent; and, that every Lord ſtand up when call'd 
to, and give his Vote Content, or Not Content ; and 
that the Lord Keeper, having taken their Votes, 
declare the Majority ; and if the Majority be for 
Acquitting the Lord Sommers, the Lord-Keeper 
is to declare it ſo, and particularly to the Lord 

OmMmErs. | | 
n Then the Houſe adjourn'd again to Weſtminſter- 
Hall, and the Lords went in the ſame manner as 
before; and being come there, the Houſe was 
reſumed, and Proclamation was made for Si- 
lences - | 
The Lord Keeper put the Queſtion as follows. 
That Jon Lord Sommers be Acquitted of the 
Articles of Impeachment againſt him, exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd, and that the ſaid Impeachment be 
diſmiſs'd. 


Then the Lord- Keeper ask'd every Lord, Whe- 
ther Content, or Not. 


Lord Haverſham Content 
Lord Herbert Content 
Lord Jeffreys Not cont. 
Lord Godolphin Not cont. 
Lord Guilford Not cont. 
Lord Dartmouth Not cont. 
Lord Oſſulaton Content 
Lord Osborne Content 
Lord Cornwallis Content 
Lord Granville Content 
Lord Berkely Content 
Lord Lexington Not cont. 
Lord Rockingham Content 
Lord Lucas Content 
Lord Colepeper Content 
Lord Byron Content 
Lord Jermyn Not cont. 
Lord Mohun Content 
Lord Howard Eſcr. Not cont. 
Lord Lovelace Content 
Lord Hunſdon Not cont. 
Lord North Content 
Lord Wharton Content 
Lord Eure Content 
Lord Fitzwaltey Content 
Lord Lawary Not cont. 
Lord Bergavenny Content 
Lord Biſhop of Chichefer Content 
Lord Biſhop of Lincoln Content 
Lord Biſhop of St. Aſaph Content 
Lord Biſhop of Briſtol Content 
Lord Biſhop of Glouceſter Content 


Lord Biſhop of Peterborough 
Lord Biſhop of Norwich 


Content 
Content 


Lord Biſhop of Coventry and Litchfield Content 
Lord Biſhop of Ely | Content 
Lord Biſhop of Bangoy Content 
Lord Biſhop of Sarum Content 
Lord Biſhop of Exeter Not cont. 
Lord Biſhop of Rocheſter Not cont, 
Lord Biſhop of London Not conr. 
Vor. V 


Lord Sommers and Lord Halifax. 
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Lord Viſcount Heymourh Not cont 
Lord Viſcount Say and Kalt Content 
Earl of Rochford Content 
Earl of Romney Content 
Earl of Warrington Not cont. 
Earl of Scarborough Content 
Earl of Marlborough Not cont. 
Earl of Montague Content 
Earl of Portland Content 
Earl of Plymouth Not cont. 
Earl of Abingdon Not cont, 
Earl of Rocheſter Not cont. 
Earl of Nottingham Not cont. 
Earl of Berkeley Content 
Earl of Radnor Contenr 
Earl of Macclesfield Content 
Earl of Feverſham Not cont. 
Earl of Shaftsbury Content 
Earl of Burlington Content 
Earl of Bath Content 
Earl of Eſſex Content 
Earl of Scarſdale Not cont- 
Earl of Thanet Not cont. 
Earl of Carnarvon Not cont. 
Earl of Kingiton Conrent 
Earl of Stamford Content 
Earl of Peterborough Not cont. 
Earl of Rivers Content 
Earl of Denbigh Not cont. 
Earl of Dorſet Content 
Earl of Suffolk Content 
Earl of Huntingdon Content 
Earl of Derby Not cont. 
Earl of Oxford Not cont. 
Lord Chamberlain Not cont. 
Earl Marſhal | Content 
Lord Great Chamberlain Not cont. 
Marquis of Normanby Not cont. 
Duke of Newcaſtle Content 
Duke of Schonberg Content 
Duke of Bolton Content 
Duke of H. Albans Content 
Duke of Northumberland Not cont. 
Duke of Somerſet Not cont. 
Lord Steward Content 
Lord Privy-Seal . Content 
Lord Archbiſhop of Canterbury Content 


The Lord-Keeper declar'd, the Majority was 


for Acquitting; and then declar d, 

That John Lord Sommers was Acquitted of the 
Articles of Impeachment againſt him exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd ; and, that the ſaid Impeachment 
was diſmiſs'd. 

And alſo declard to the Lord Sommers, That 
he was Acquitted. 8 

Then the Houſe adjourn'd to the Houſe above; 
and being come thither, the Houſe was reſumed, 
and the following Order made. | 

It is Conſider'd, Order'd, and Adjudg'd by 
the Lords Spiritual and Temporal in Parliament 
aſſembled, That John Lord Sommers ſhall be, and 
he is hereby Acquitted of the Articles of Im- 
peachment againſt him exhibired by the Houſe of 
Commons, and all Things therein contain'd; and, 
that the ſaid Impeachment ſhall be, and is hereby 
diſmiſs d. ö 

It is order d by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Procee- 
dings in this Houſe upon the Impeachments be 

.Cce printed; 
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printed; and, That the Lords Committees ap- 
pointed to conſider of the Manner of Proceeding 
on Impeachments, do meet to-morrow at Ten 
a- Clock, and inſpe& the Journals, and draw up 
the Matter relating thereunto, in order to be prin- 


ted, and report to the Houſe. 


A Meſlage was ſent to the Houſe of Commons 


by Sir John Franckln and Dr. Edisbury, to ac- 


quaint them, That this Houſe hath appointed Mon- 
day the Three and twentieth Day of this Inſtant June 
for the Trial of Edward Earl of Orford, ia Weſt- 
minſter Hall, at Ten a- Clock. | 


Die Jovis 19 Junii, 1701. 


The Houſe being mov'd, That an Anſwer be 
drawn to the Meſſage receiv'd from the Houſe of 
Commons the Seventeenth Inſtant, it is order'd 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That the Committee appointed 
to conſider of the Manner of Proceeding on Im- 
peachments, do withdraw prefently, to draw an 
Anſwer to the ſaid Meſlage. 

Then the Houſe was adjourn'd during Plea- 


ſure, and the Lords went to the Committee; 


which being ended, TY | 
The Houle was reſumed, and the Earl of Stam- 
ford reported what they had drawn in Anſwer to 
the Meſlage receiv'd from the Houſe of Com- 
mons the Seventeenth Inftant ; which was read, 
and agreed to. | 

A Meſſage was ſent to the Houſe of Commons 
by Sir Jon Francklyn and Sir Lacon William Child. 
See Page 374- 

This Day John Lord Haverſham delivered his 
Anſwer to the Charge of the Houſe of Commons 
exhibited againſt him the Thirteenth Inſtant ; 


Which was read by the Clerk, as follows, viz. 


The ANSWER of John Lord Haverſham, 
to the Charge exhibited againſt him by the 
Commons, for Words ſpoken at a Free Con- 
ference, on the Thirteenth Day of this In- 
tant June, One thoafand Seven hundred 


and One. 


T 


H E faid Lord Haverfham, faving to himfelf 
all Advantages of Exception to the ſaid 


Charge, and of not being prejudic'd by any want 


of Form in this his Anſwer ; and alſo faving to 
himſelf all Rights and Privileges belonging to 
him as one of the Peers of this Realm; for An- 
[wer to the ſaid Charge, ſaith, That on the Sixth 
Day of June, One thouſand Seven hundred and 
One, the Commons, by a Meſſage ſent to the 
Lords, deſir'd a Conference upon their Meſſage to 
the Commons of the Fourth of June; in which 
Conference they propos'd to the Lords, That a 
Committee of both Houſes ſhould be nominated, 
to conſider of the moſt proper Ways and Methods 


| Die Mercurii 18 Junii, Door. - 

It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That this Houſ- 
will proceed to the Trial of Edward Earl of Or- 
ford on Monday the Three and twentieth Day of 
this Inſtant Zune, at Ten of the Clock in the 
Forenoon, in Weſtminſter-Hall. 


A Meſlage from the Houſe of Commons by the 
Lord Mordant and others, (on June the 2oth) to 
acquaint this Houle, That in Anſwer to the M:ſſage 
of the Lords, appointing Monday next for the Trial of 
the Earl of Orford ; That the Lords have been ac- 
quainted, that the Commons would proceed, in the fi, 
place, againſi the Lord Sommers; and they are ready 
zo go to that Lord's Trial, as ſoon as ever the Commons 
have receiv'd Satisfaftion for the Afﬀront offer d to the 
Houſe of Commons by the Lord Haverſham at the free 
Conference, and that the neceſſary Preliminaries are ag- 


Jufted by a Committee of both Houſes, 


of proceeding on the Impeachments of the Lords 
according to the Uſage of Parliament. That on 
the Tenth of Zune the Lords defir'd another Con- 
ference with the Commons; in which they deli- 
ver'd them their Reaſons why they could not 
agree to the appointing ſuch Committee (viz.) 
Firſt, That they could not find that ever ſuch 
a Committee was appointed on Occaſion of Im- 
peachments for Miſdemeanors ; and their Obli- 
gation to be cautious in admitting any thing new 
in Matters relating to Judicature. Secondly, That 
alcho'a Committee of this nature was agreed to, 


upon the Impeachments of the Earl of Danby and 


the Five Popiſh Lords for High-Treaſon ; yet 
the Succeſs, in that Inſtance, was not ſuch as 
ſhould encourage the purſuing the fame Method, 
tho' in the like Cafe: And, that after much 
Time ſpent in that Committee, the Diſputes 
were ſo far from being adjuſted, that they occa- 
fion'd the abrupt Concluſion of a Seſſion of Par- 
liament. Thirdly, That the Method of Proceed- 
ings on Impeachments for Miſdemeanors are ſo 
well ſettled by the Uſage of Parliament, that no 
Difficulties were likely to happen, nor none had 
been ſtated to them : And, that all the Prelimi- 
naries in the Caſe of Stephen Goudett, and Others, 
(which was the laſt Inſtance of Impeachments for 
Miſdemeanors) were eaſily ſettled and agreed to, 
without any ſuch Committee. Furthiy, That the 
Propoſal! of the Commons came ſo very late, that 
no other Fruit could be expected of ſuch a Com- 
mittee, but the preventing of the Trials during 
this Seſſion. Whereupon the Commons, on the 
Twelfth of June, defir'd of the Lords a Free Con- 
ference on the Subject-Matter of the laſt Confe- 
rence. That the Lords, on the ſaid Twelfth of 
June, came to Two Reſolutions in relation to the 
Lords impeach'd : © Firſt, That no Lord of Par- 
© liament, impeach'd of High Crimes and Miſde- 
* meanors, and coming to his Trial, ſhall, upon 
* his Trial, be without the Bar. Secondly, That 
* no Lord of Parliament, impeach'd of High 
„Crimes and Miſdemeanors, can be precluded 
from Voting on any Occaſion, except in his 
eo Trial. And by Meſſengers of their own the 
Lords acquainted the Commons with the ſaid two 
Reſolutions, and alſo, that they agreed to a Free 
Conference with the Commons, and appointe 


the gext Day. That upon the Thirteenth, 4 " 


170t. 


Mr. Harcourt, one of the Managers, began the 
free Conference on the Part of the Commons, 
and argued upon the Four Reaſons given by the 
Lords, why they could not agree to the appoint- 
ing a Committee of both Houſes; and princi- 

ally relied upon the Inſtance in the Caſe of the 
Popith Lords; and inſiſted upon the Delay, that 
the not agreeing to the Nomination of ſuch a 
Committee would neceſlarily occaſion, whereby 


the Lords Trials, and the Juſtice due to the Na- 


tion, would be retarded. And departing from 
the Subject- Matter of the ſaid Conference, 


(which was, Whether it were requiſite to appoint 
or not appoint ſuch a Committee?) the ſaid Ma- 


nager diſcourſed upon the latter of the T'wo Re- 
ſolutions of the Lords communicated to the 
Commons, and ſaid, That he wiſhed the Lords had 
ſeat down their Reaſons, as well as their Reſolutions : 
Which Words ſeemed to the Lord Haverſham, to 
carry therein an Implication as if the ſaid Reſo- 
lution could have no Reaſon to juſtify it. That 
Sir bartholomew Shower, another Manager for the 
Commons, obſerved the ſame Method of Diſ- 
courſe : And having argued upon the Lords 
Reaſons, departed from the Subject-Matter of 
the free Conference ; and inveighing againſt the 
Manner of the Lords Judicacure aſſerted by 
their Reſolutions, ſaid, That it was abhorrent 
to FuTice, Which Expreſſion being foreign (as 


the ſaid Lord Haverſham apprehended) to the 


Subject · Matter of the 1aid free Conference, which 
was, Whether ſuch Committee of both Houſes 
ſhould be appointed or not? the ſaid Lord be- 
ing appointed by the Lords for one of the Ma- 
nagers of the ſaid free Conference on their Behalt, 
in Vindication of the Honour and Juſtice of the 
Houſe of Peers, and of their Judicature and Re- 
ſolutions, in Anſwer to what has been ſaid by 
the Meſſengers for the Commons, he ſpoke to 
the Effect following: 

Gentlemen, 1 ſhall begin what J have to ſay, 
* as that worthy Member who opened this Con- 
* ference, That there is nothing the Lords more 
* defire than to keep a good Correſpondence, 
© which is ſo neceſſary to the Safety of the Na- 
* tion and the Diſpatch of the publick Buſineſs ; 
* and nothing they have more carefully avoided, 
than what may create a Miſunderſtanding be- 
© tween the TWO Houſes. A greater Inſtance 
* of which could not be given, than the Meſ- 
* ſages my Lords returned to ſome the Commons 
© had ſent them up; in Which they took care 
© to expreſs themſelves ſo curiouſly, that no 
© Heart might ariſe from any Expreſſion of theirs, 
% And as to what-the worthy Members mentio- 
ce ned, in relation to Delay, the repeated Re- 
« membrances ſent the Commons, with relation 
* to the ſending up the Articles againſt the Im- 
© peacahed Lords, are a ſufficient Inſtance how 


« defirous they are that theſe Matters ſhould pro- 


* ceed. And the Lords have this Satistaction, 
* that it is not on their Part that the Trials are 
* not in a greater Forwardneſs; they cannot 
but look upon it as a great Hardſhip that any 
* ſhould lie under long Delays of Impeachment. 
© Perſons may be incapable; Facts may be forgot- 
* ten; Evidences may be laid out of the way ; 
* Witneſſes may die ; and many the like Acci- 
* dents may happen. The Inſtance the worthy 
Members give of the Popiſh Lords, as it is 
* a Crime of another Nature, and not fully to 
V 


Lord Sommers and Lord Halifax 


cc 


1 
the Point, ſo it ſeems to make againſt what it 
was brought for: For the worthy Members 
ſay, there was but One of the Lords brought 
to Juſtice, though Four more (as I take it) 
were accuſed. And can any Man believe thae 
the Commons have a Mind to bring only One 
of theſe Lords to Trial? It ir inconſiſtent 
with the Opinion that every body muſt have 
of their Juſtice. And as to the Point of Ju- 
dicature, it were very hard upon the Lords, 
that no Perſon ſhould be brought to Trial, till 


cc 
cc 
cc 
cc 
cc 


cc 
cc 
cs 
cc 


* the Judicature of the Houle be ſo firſt. The - 


* Judicacure of the Lords is their Peculiar, and 


hath in former Ages been Sacred with the 
Commons themſelves. And this Houſe per- 
* haps hath as much Reaſon to be jealous and 


c«c 


| ko careful of it, as any other Houle ever had ; 


eſpecially when one ſingle Precedent is ſo ur- 
* ged and inſiſted upon. One Thing there is, 
* which a worthy Member mentioned, though 


I cannot ſpeak to it at large, becauſe I think 


my ſelf bound up by the Reſolutions of the 
* Houſe; yet it muſt have ſome Anſwer; (this 
is) As to the Lords Voting in their own Caſe; 
© it requires an Anſwer, though I cannot enter 
into the Debate of it. The Commons them- 
** ſelves have made this Precedent ; for in theſe 
* Impeachments they have allowed Men, equally 


concerned in the ſame Facts, to Vote in their 
* Houſe: And we have not made the Diſtinction 


* 1n ours, that ſome ſhould Vote, and ſome not. 
The Lords have ſo high an Opinion of the Ju- 
* ſticeof the Houſe of Commons, that the believe 
© Juſtice ſhall never be made uſe of as a Mask for 
any Deſign. And therefore give me Leave to 
* ſay, though I am not to argue it, Tis to me a 
plain Demonſtration, that the Commons think 
** theſe Lords innocent; and I think the Propo- 
* ſition is Undeniable : For when there are ſe- 


c veral Lords in the ſame Circumſtances, in the 


& ſame Facts, there is no Diſtinction; and the 
“ Commons leave ſome of theſe Men, at the 
e Head of Affairs, near the King's Perſon, to 
* do any Miſchief, if they were inclinable to 
it; it looks as if they thought them all inno- 
ce cent. This is a Thing I was in hopes I ſhould 
« never have heard aſſerted, when the Beginn ing 
© of it was from the Houſe of Commons. 

The ſaid Lord being here interrupted, he deſi · 
red to be heard out, and that his Words might 
be taken down in Writing, But the Managers 
for the Conference broke up, and departed, refu- 
ſing to hear any Explanation. 
Lord, as to any implicit Charge of a Deſign to 
reflect on, or diſhonour the Houſe of Commons, 
denies any ſuch Deſign or Intention, having for 
many Years had the Honour to ſit in the Houſe 
of Commons, and having ever had an honourable 
and reſpectful Senſe thereof: But the ſaid Lord 
was led to expreſs himſelf in the manner afore- 
ſaid, for the Reaſons aforeſaid, and takes him- 
ſelf to be juſtified therein, by the Facts and Rea - 
ſons following. | 

That the Nature of that Conference was, 
That it ſhould be free: The Occaſion of it, 
Becauſe either Houſe apprehended the other to 
be in an Error: And the End of it, That each 
Side may urge ſuch Facts as are true, and ſuch 
Reaſons are as forcible to convince. That one 
rticle of Impeachment againſt John Lord Som- 
mers was, That the Treaty of Partition, of One 

| Ceo thous 


Now the ſaid 
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thouſand fix hundred ninety nine, was ratified. 
under the Great Seal, which then was in the 


Cuſtody of the fame Lord, then Lord Chancelior 


of England. That the Commons, on the Firſt 
of April, One thouſand ſeven hundred and one, 
reſolved, That the Earl of Portland, by negotia- 
ting and concluding the Treaty of Partition, 
was Guilty of a High Crime and Miſdemeanor; 
and purſuant thereto, lodged an Impeachment 


againſt him in the Houſe of Peers: Which Vote 


and Impeachment could not have Reference to 
any Treaty, other than the Treaty of Partition 
of One thouſand ſix hundred ninety nine; the 
Treaty of One thouſand fix hundred ninety 
eight not being betore the Houſe of Commons 
till after the Time of that Vote and Impeach- 
ment; and yet the Earl of 7eſcy, who then was 
Secretary of State, and Privy-Counſellor, and 
actually Signed the ſaid Treaty of One thouſand 
ſix hundred ninety nine, as a Plenipotentiary 
with the Lord Portland, ſtands Unimpeached, 
and continues at the Head of Affairs, being Lord 
Chamberlain, near his Majeſty's Perſon, and in 
his Preſence and Councils (without Complaint.) 
That the Earl of Orf.rd, and the Lord Sommers 
and Halifax, are ſeverally Impeached for adviſing 
the Treaty of Partition of One thonſand ſix hun 
dred ninety eight; and yet Mr. Secretary Vernon, 
who then was Secretary of State, and a Privy- 
Councellor, and acted in the promoting of the 
Treaty of Partition of One thouſand fix hundred 
ninety eight, ſtands Unimpeached, and {till con- 
tinues one of the Principal Secretaries of State : 
And Sir TFoſeph Williamſou, who then was a 
Privy Counſellor, and tranſacted and Signed the 
Treaty of Partition of One thouſand fix hun- 
dred ninety eight, as a Plenipotentiary, ſtands 
Uuimpeached. That the Lord Halifax is Im- 
peached, for that he, being a Commiſſioner of 
the Treaſury, aflented to the paſſing of divers 
Grants from the Crown, to ſeveral Perſons, of 
Lands in felaad; and yet Sir Edward Seymour, 


Sir Stephon Fox, and Mr. Pelham, who being 


ſeverally Lords Commiſſioners of the Treaſury, 
did ſeverally aſſent to the paſſing of divers like 


Grants from his Majeſty of Lands in Jrelaud, 


ſtand Unimpeached. That in the Impeachments 
againſt the Earl of Orford and Lord Sommers, one 


of the Articles againſt them is for procuring a 


Commiſſion to Capt. William Kidd ; and like- 
wiſe a Grant under the Great Seal, of the Ships 
and Goods of certain Perſons therein named, to 
certain Perſons in Truſt for them; and yet o- 


ther Lords, equally concerned in procuring the 


ſaid Commiſſion and Grant, ſtand Unimpeached. 
That the ſaid Mr. Secretary Vernon, Sir Edward 
Seymour, Sir Stephen Fox, and Mr. Pelham, not- 
withſtandirg their being Parties in the ſame 
Facts charged in the ſame reſpe&ive Impeach- 
ments, have been permitted to Sit and Vote in 
the Houſe of Commons touching the ſaid Im- 
peachments, and the Matters thereof. Thar 
theſe Facts being true and publickly known, the 
Conſequences reſulting therefrom (as the Lord 
Haverſham apprehended) are undeniable, (viz.) 
That the doing of the ſame Thing by Two Per- 


ſons in equal Circumſtances, cannot be a Crime 


in one, and not in the other. That the Com- 
mons had no Reaſon to inſiſt, That the Lords 
ſhould not permit that in their Members, which 


boveſaid Anſwer, | 


the Commons had firſt permitted, and continued 
to permit, and ſo begun the firſt Precedent in 
their own Members. That it muſt be thought, 
that the Impeached Lords (notwithſtanding the 
Facts alledged in the Impeachments) are innocent 
of Danger to the King, when the Lord Jerſey 
and Mr. Secretary Vernon, who are reſpectively 
concerned in the Partition Treaties, are permit- 
ted, without Complaint, to be at the Head of 
Affairs, and in the King's Preſence, and of his 
Councils, as not dangerous: That the Word 
Innocent, uſed in the Words ſpoken by the ſaid 
Lord Haverſham, can extend no farther than to 
ſuch Matters as were done by the Impeached 
Lords, of the ſame Nature with what was 
done by thoſe Unimpeached. All which Facts 
being true, and the Conſequences obvious, the 
ſaid Lord being ready to prove the ſame ; he in- 
ſits, That the Words ſpoken by him at the ſaid 
free Conference, were not ſcandalous or re- 
proachful, nor falſe or reflecting on the Honour 
or Juſtice of the Houſe of Commons; but were 
ſpoken upon a juſt Occaſion given, in Anſwer 
to ſeveral Expreſſions that fell from the Managers 
for the Commons, remote (as he conceives) trom 
the Matter in Queſtion, and refle&ing on the 
Honour and Juſtice of the Houſe of Peers, and 
in Maintenance and Defence of the Lords Reſo- 
lution and Judicature, and conformable to the 
Duty he owes to the ſaid Houje. And the ſaid 
Lord humbly demands the Judgment of this Ho- 
nourable Houſe therein. And the ſaid Lord 
Haverſbam denies, That he ſpoke the Words 
ſpecified in the ſaid Charge, in ſuch Manner and 
Form as the ſame are therein ſet down. And 
having thus given a true Account of this Matter, 
and it being true and indiſputable, That ſome 
Lords in this Houſe, equally concerned in Facts, 
for which other Lords are Impeached by the 
Houſe of Commons, are ſtill near the King's Per- 
ſon, in the greateſt Places of Truſt and Ho- 
nour, and Unimpeached ; and alſo, That ſeve- 
ral Members of the Houſe of Commons, equally 
concerned in the ſame Facts, for which ſome of 
the Lords are Impeached, do however remain 


Unimpeached : The ſaid Lord thinks ſuch a 


Truth could never have been more properly ſpo- 
ken, in the Maintenance and Defence of your 
Lordſhips Judicature and Reſolutions, And in- 
ſiſteth, That what he ſaid at the free Conference 
was not any ſcandalous Reproach, or falſe Ex* 
preſſion, or any Ways tended to make a Breacn 
in the good Correſpondence betwen the Lords 
and Commons, or to the interrupting the Pub- 
lick Juſtice of the Nation, by delaying the 
Proceedings on the Impeachments ; as in the 
ſaid Charge alledged ; but agreeable ro Truth, 
in Diſcharge of his Duty, and in the Defence 
of the undoubted Right and Judicature of this 
Houſe. | 


 HAVERSHA MM. 


Ordered, That a Copy of the Lord Haverſham's 
Anſwer be ſent to the Houſe of Commons. 
Then a Meſſage was ſent to the Houſe o 
Commons, by Sir John Francklyn and Sir Lacon 
William Child, to carry down a Copy of the a- 
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A Meſſage from the Houſe of Commons by the 
Lord Mordaut, and others. See Page 378. 

Order d, That the Committee appointed to 
conſider of the Manner of Proceedings on Im- 
peachments, do meet preſently and draw an An- 
{wer to this Meſſage. | 

The Earl of Stamford reported from the Lords 
Committees appointed to conſider of the Manner 
of Proceedings on Impeachments, the Anſwer 
drawn by them, in anſwer to the Commons Meſ- 
ſage this Day; which was read and agreed to, 
as follows. | 

A Meſſage was ſent to the Houſe of Commons 
by Mr. Gery and Dr. Newton, to acquaint them, 
That in Anſwer to the Meſſage of the Houſe 
of Commons this Day, the Lords do acquaint 
the Commons, That they might have known, 
* by the Records of the Houſe of Lords, that 
* the Lords have proceeded to the Trial of the 
© Lord Sommers, on Tueſday laſt, being the Day 
appointed; and the Commons not appearing 
© to maintain their Articles againſt the ſaid Lord, 
* the Lords have, by Judgment of their Houſe, 
© acquitted him of the Articles of Impeachment 
* againſt him, exhibited by the Houſe of Com- 
« mons, and all things therein contain'd, and 
* have diſmiſs'd the ſaid Impeachment. 

« And the Lords have appointed Monday 

« next for the Trial of the Earl of Orford, 
© on which Day they will proceed on the ſaid 
„ | 
The Commons ſtill preſſing for a Committee 


«c 
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c of both Houſes (which the Lords never can 


© conſent to, for the Reaſons already given) their 
«© Lordſhips can infer nothing from their perſiſt- 
« ing in that Demand, than that they never de- 
e ſign'd to bring any of their Impeachments to 
a Trial. | 

« As to the Lord Haverſham, his Anſwer is 
© now before the Houſe of Commons, and the 
Lords reſolve to do Juſtice in that Matter. 


Die Sabbati 219 Junii, 1701. 


The Houſe being mov*'d to conſider what is fit 
to be done in relation to the Charge of the Houſe 
of Commons againſt John Lord Haverſham, and 
after due Conſideration thereof, and the Lord Ha- 
v2ſham deſiring to be proſecuted, it was propos d 
as follows: | | 

That the Anſwer of John Lord Haverſham to 
the Charge ſent up againſt him by the Houſe of 
Commons, having been ſent down to that Houſe, 
it is reſolv d by the Lords Spiritual and Temporal 
in Parliament aſſembled, That unleſs the ſaid 
Charge ſhall be proſecuted againſt the ſaid Lord 
Haverſham with Efte& by the Commons, before 
the End of this Seſſion of Parliament, the Lords 
will declare and adjudge him wholly Innocent of 
the ſaid Charge. : 

Then this Queſtion was put, Whether this Re- 
ſolution ſhall be agreed to? 

It was reſolv'd in the Affirmative. 

It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That Sir David 
Mitchell, Sir Edmund Harriſon, George Dorrington, 
Eſq; Fofeph Burchet, Eſq; Capt. George Bynns, Brooke 
Bridges, Eſq; George Cornual, Eſq; Capt. 


Griffith, —— Holmes, Edmund Hayman, and 
Traverſe, Eſq; his Majeſty's Surveyor-General, 
do, and they are hereby requir'd to attend this 
Houſe on Monday next, at Ten of the Clock in the 
Forenoon, as Witneſſes on the behalf of Edward 
Earl of Orford. 

A Complaint being this Day made of certain 
printed Votes of the Houſe of Commons dated 
the 2oth Inſtant, wherein there are ſeveral Things 
highly reflecting on the Houſe of Peers; It is Or- 
der'd by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the Conſideration 
thereof ſhall be adjourn'd ro Monday next, and all 
the Lords ſummon'd to attend with Special No- 
tice of this Order. | 


Die Lung 23* Funii, 17ot. 


The Earl of Stamford acquainted the Houſe 
from the Lords Committees appointed to draw, 
or extract out of the Books, what is to be prin- 
ted in relation to the Lords Impeach'd, and the 
Proceedings thereupon, what was tranſcrib'd in 
order thereunto; and, that there was more to be 


extracted, which as yet was not tranſcrib'd : 


Whereupon it was order'd by the Lords Spiritual 
and Temporal in Parliament aſſembled, That any 
Three of the Lords of the ſaid Committee do 
meet when they pleaſe, after the Houſe is up, 
and give Order to the Clerk for what ſhall be 
further tranſcrib'd out of the Journals, in order to 
the Printing thereof. 

The Houſe reſumed the adjourn'd Debate up- 
on the printed Votes of the Houſe of Commons 
of the Twentieth Inſtant. After Debate, it was 
propos'd to declare, That the Reſolutions of the 
Houſe of Commons, in their Votes of the Twen- 
tieth Inſtant, contain moſt un juſt Reflections on 
the Honour and Juſtice of the Houſe of Peers, 
and are contriv'd to cover their affected and un- 
reaſonable Delays in proſecuting the Impeach'd 
Lords. Ba 

The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe ? | 

It was reſolvd in the Affirmative. 

I. It is reſolv'd by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the Re- 
ſolutions of the Houſe of Commons, in their 
Votes of the Twentieth Inſtant, contain moſt 
unjuſt Reflections on the Honour and juſtice of 
the Houſe of Peers, and are contriv'd to cover 
their affected and unreaſonable Delays in proſe- 
cuting the Impeach'd Lords. | 

It being alſo propos'd to declare, That the ſaid 
Reſolutions do manifeſtly tend to the Deſtruct ion 
of the Judicature of the Lords, to the renderi 
Trials on Impeachments impracticable for the fu- 


ture, and to the ſubverting the Conſtitution of 


the Exgliſh Government. 
The Queſtion was put, Whether this ſhall be 
the Reſolution of the Houſe ? 
It was reſolv'd in the Affirmative. 
IT. It is reſolv'd by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the ſaid 


| Reſolutions do manifeſtly tend to the Deſtruction 
of the Judicature of the Lords, to the rendering 


Trials on Impeachments impracticable for the 
future, and to the ſubverting the Conſtitution of 

the Engliſh Government.. | 
It being alſo propos'd to declare, That what- 
ever ill Conſequences may ariſe from the 3 
ex- 
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deferring the Supplies for this Year's Service, are 
to be attributed to the fatal Council of putting 
off the Meeting of a Parliament ſo long, and to 


the unneceſſary Delays of the Houſe of Com- 
mons. 


After Debate, the Queſtion was put, Whether 


the laſt Words ſhall ſtand part of the Reſolu- 


tion? 


It was reſolv'd in the Affirmative. 


Then the whole Reſolution was read, and the 
Queſtion was put, Whether theſe Words ſhall be 


the Reſolution of the Houſe ? 
It was reſolv'd in the Affirmative. 
III. It is refolv'd by the Lords Spiritual and 
Temporal in Parliament aſſembled, That what- 


ever ill Conſequences may ariſe from the ſo long 
deferring the Supplies for this Year's Service, are 


to be attributed to the faral Council of putting 
off the Meeting of a Parliament ſo long, and to 


the unneceflary Delays of the Houſe of Com- 


mons. 


poral in Parliament aſſembled, That the ſereral 
Reſolutions made this Day be printed, with what 
was formerly order'd to be printed out of the 
Journals relating to the Lords that were Im- 


peach'd. 


Then the Houſe was adjourn'd during Plea- 


ſure to Robe. 
Then the Houſe was reſumed. 
The Houſe was call'd over by the Clerk, and 


the Names of the Lords preſent ſet down by the 


Heralds. : 
Then the Houſe was adjourn'd to HP /tminſler- 


Hall, and the Lords went in the ſame Order as 
they did to the Lord Sommers's Trial; and being 
come to the Hall, and ſeated, the Houſe Was 
reſumed. | 
Leave was given to the Judges to be cover'd. 
Proclamation being made for Silence, the fol- 
lowing Proclamation was made for Proſecution, 


1. 
Whereas a Charge of High Crimes and Miſde- 


meanors has been exhibited by the Houſe of 
Commons, iu the Name of Themſelves and all 


the Commons of England, againſt Edward 
Earl of Oriord ; all Perſons concern d are to 
zake Notice, that he now ſtands upon his Trial, 
and that they may now come forth, in order to 
make good the ſaid Charge. 


Then the Articles of Impeachment againſt Ed- 
ward Earl of Orford were read, and alſo his Lord- 
ſhip's Anſwer to the ſaid Articles. 

Then the ſame Proclamation as before was 
made for Proſecution; and the Lord-Keeper de- 
clar'd, That the Court is now ready to proceed 
upon the Trial of Edward Earl of Orford, and 
therefore their Lordſhips are to give Atten- 
tion. | 
The Earl of Orford ſaid, His Counſel were 
ready to be heard, it the Houſe pleas'd. | 

Then the Houſe was mov'd, and did adjourn 
to the Houſe above, and return'd in the ſame 
manner as they went down. 

Then the Houſe was reſumed, and order'd, 
That the ſame Method be obſerv'd, in giving 
Judgment in the Hall, as was at the Lord Som- 


mers's Trial, and the like Queſtion put in the 


_ 


It is order'd by the Lords Spiritual and 'Tem- 
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The Houſe being call'd over, and the N 
of every Lord preſent writ down for the xy 
Keeper. | 

The Houſe was again adjourn'd to : 
Hall, where the Houſe was reſumed, — 
mation made for Silence. | 

Then the Lord-Keeper put this Queſtio 

That Edward Earl of Orford be e of 
the Articles of Impeachment exhibited againſt 
ho by the _— of Conn. and all Things 
therein contain'd; and, that the ſaid 1 2 
ment be diſmiſs d. | h 8 888 

The Lord-Keeper ask'd every Lord preſent. 

a b 2 

Whether Content, or Not Content, 3 at the 
loweſt Baron. : 


Lord Haverſham h 
Lord Herbert Content 
Lord O ulſton 

Lord Cornwallis 

Lord Berkeley 

Lord Rockingham 

Lord Lucas 

Lord Colepeper 

Lord Mohun 

Lord Lovelace 

Lord North 

Lord Wharton 

Lord Eure 


Lord Fitzwalter 


Lord Bergavenny 

Lord Biſhop of Chicheſter 

Lord Biſhop of Peterborough 

Lord Biſhop of Lincoln 

Lord Biſhop of Norwich 

Lord Biſhop of Coventry and Litchfield. 
Lord Biſhop of Ely | 
Lord Biſhop of Sarum 

Lord Viſcount Say and Seale 

Earl of Rochford "my 

Earl of Scarborough 

Earl of Montague 

Earl of Portland 

Earl of Berkeley 

Earl of Radnor 

Earl of Macclesfield 

Earl of Shaftsbury 

Earl of Burlington 

Earl of Eſſex 


Earl of Kingsor 


Earl of Stamford 

Earl Rivers 

Earl of Huntingdon 

Earl Marſhal 

Duke of Neucaſtle 

Duke of Schonberg 

Duke of Bolton 

Lord Steward | 8 
Lord Arch-Biſhop of Canterbury Content. 


After which the Lord- Keeper declar'd, That 


the Votes were Unanimous in the Affi rmative. 


Then the Lord-Keeper declar'd, That Edward 


Earl of Orford was Acquitted of the Articles of 


Impeachment againſt him, exhibited by the Houſe 

of Commons, and all Things therein contain'd ; 

and, that the ſaid Impeachment be diſmiſs'd. 
And his Lordſhip alſo declar'd to the Earl of 


Orford, T hat he was Acquitted. 
Then 


Then the Houſe ad journ'd to the Houſe above, 


ins reſumed, It is Conſider'd, Order d, and 
A = the Lords Spiritual and Temporal 
in Parliament aſſembled, That Edward Earl of 
Orford ſhall be, and is hereby Acquitted of the 
Articles of Impeachment againſt him, exhibited 
by the Houſe of Commons, and all Things there- 
in contain'd ; and, that the ſaid Impeachment be 


diſmiſs d. 
Die Martis 24* Junii, 1701. 


It is order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That all the Ar- 
ticles of Impeachments, and Anſwers to them; 
the Lord Haverſhams Charge and Anſwer ; the 
Lord Sommers, and the Earl of Orford's Trial, and 
all other Things relating thereunto, and the Re- 
ſolutions of Minday laſt, be tranſcrib'd and prin- 
ted; and, that the Duke of Bolton, the Earl of 


Stamford, the Lord Wharton, the Lord North, Lord 


Haverſham, and Lord Sommers, or any Three of 
them, do inſpe& the Journals, and take care that 
what is or ſhall be tranſcrib d, in order for print- 
ing, be perfe& ; and give Order to the Clerk for 
printing thereof. 5 f 

Then the Houſe taking into Conſideration, 
that there were ſeveral Lords charg'd and im- 
peach'd by the Commons, and no Proſecution a- 
gainſt them, Order'd as follows, viz. 

The Houſe of Commons not having proſecu- 
ted their Charge, which they brought up againſt 
John Lord Haverſham, for Words ſpoken by him 
at a Free Conference the Thirteenth Inſtant ; It 
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is this Day Order d, by the Lords Spiritual and 
Femporal in Parliament aſſembled, That the ſaid 
Charge againſt John Lord Zaverſbam ſhall be, and 
is hereby diſmilsd. | 

The Earl of Portland being Impeach'd by the 
Houle of Commons of High Crimes and Miſde- 
meanors, the Firſt Day of April laſt ; It is Or- 
der d by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the Impeachment 
againſt William Earl of Portland ſhall be, and is 
hereby diſmiſs d, there being no Articles exhibi- 
ted againſt him. | 

The Houſe of Commons having Impeach'd 
Charles Lord Halifax of High Crimes and Miſde- 
meanors, on the Fifreenth Day of April laſt, and 
on the Fourteenth Day of this Inſtant June exhi- 
bited Articles againſt him; to which he having 
anſwer d, and no further Proſecution thereupon, 


It is Order'd by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the ſaid Im- 


peachment, and the Articles exhibited againſt 
him, ſhall be, and they are hereby diſmiſs'd. 

The Houſe of Commons having Impeach'd 
Thomas Duke of Leeds of High Crimes and Miſde- 
meanors, on the Seven and twentieth of April, 
One thouſand Six hundred Ninety-five, and on 
the Nine and twentieth of the ſaid April exhibi- 
ted Articles againſt him, to which he anſwer'd; 
but the Commons not proſecuting, Ir is Order'd 
by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That the ſaid Impeachment, and 
the Articles exhibited againſt him, ſhall be, and 
they are hereby diſmiſs'd. | 
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CLXVIIL 
The Trial of PATRICK HURLY, f Moughna, ;; 
the County of Clare, Gent. at the King's Bench ix Ireland, 
upon Two ( ſeveral ) Indictments, the one for Perjury, 
and the other for Conſpiring with Daniel Hicky, Ge. 


to Cheat the Popiſb Inhabitants of the County of Clare, Gs. 


May 31, 1701, Paſche 13 Will. III. 


HE Priſoner being brought from 
all the Marſhalſea to the Bar, and a 


the Crown bid him look to his Chal- 
lengers ; and after ſome Challen- 
ed by him, the Jury Sworn were. 


Jame Mac Donnel, Hugh Brady, Eq 
John Brady, | Eduard Mealing, 
Dennis Mac Mahone, | Auſtin Bennis, 


Edmund Perry, | | John Drew, 


Richard Hen, Joſeph Cecil, 
Thomas Brown, Patrick Connel, 


Clerk of the Crown. Gentlemen of the Jury, 


you are to underſtand, That Patrick Hurly Hands 
Tudifted of Perjury ; for Swearing before Neptune 
Blood, Dean of Kilfenora, One of his Majeſty's Juſtice 
of Peace for the County of Clare, That he was Robbed 
of Three Hundred Piftoles in Gold, and ſeveral o- 
ther Things, by four Perſons altogether Unknown to 
him, but whom by the Tone of their Voice he believed 
10 be Iriſhmen and Papiſts ; whereas in Truth and 
Fat, he well knew them by their Names and Perſons, 
being ſet on by himſelf, and did not take any thing at 


all from him. 


Mr. Attorn. General. Clerk of the Crown, 
You have another Indictment againſt the Pri- 
ſoner at the Bar, pray charge him with it. 

Cl. of the Crown. Gentlemen of the Jury, you 
ſhall likewiſe underſtand, that the ſame Patrick 
Hurly ſtands here Indicted, for that he did falſiy and 


deceitfully Conſpire with one Daniel Hicky and ſe- 


veral other Malefactors, Unjuſtiy to opprefs the Popiſh 
Inhabitants of the County of Clare, and Cheat them 
of a great Sum of Money, by Colour of the Rapparee 
Act. | 

Mr. Attorn. Gen. May it pleaſe your Lord- 
ſhips, and you Gentlemen of the Jury, the Pri- 
ſoner at the Bar, Patrick Hurly, 1s here Indi&ed 
for Perjury, and the Perjury is this, That the 
Sixth of March 1699 he came before Dean Nep- 
tune Blood, one of his Majeſty's Juſtices of the 
Peace for the County of Clare ; and made Oath 


Full Jury appearing, the Clerk of 


before him purſuant to the late Statute for 
ſuppreſſing Tories, Robbers and Rapparees, that 
being at his Father's Houſe in the aforeſaid 
County of Clare, ſeveral Perſons with their Faces 
Masked, came unto the faid Houſe in the Night 
time, and forced into his Chamber, made a ſhot 
at him, and tied him and another Man with 


Cords faſt to a Bedſtead ; that by the Tone of 


their Speech they ſeemed to be Viſb- men, and 
that he believed them to be Papiſts, that he 
knew not one of them either by their Names or 
Perſons ; that immediately they broke open ſeve- - 
ral Trunks, and took out of one of them a Bag, 
wherein were 374 Guineas, and 345 Piſtoles; 
a Gold Croſs ſet with Diamonds, and ſeveral o- 
ther Diamonds to a great Value; and a great 
Number of Holland Sheets and Holland Shirts. 
all to the Value of about 1300 Pounds; all which 
he ſwore they took away from him ; and this 
he ſwore, in order that he might (according to 


the late Act called the Rapparee Act) make the 


Country re-imburſe this 1300 Pound to him. 
Gentlemen, This was all Falſe, and nothing at 
all in it but a Mock-Robbery, acted by Perſons 
employed and ſet on by himſelf, whom he very 
well knew, and who took nothing at all from 
him, but it was only deſigned to Cheat the 
Country; and in truth he was not Robbed at 
all, not of the Value of a Farthing. The Se- 
cond Indictment is for a Cheat, in Conſpiring 
with the Malefactors to wrong the faid Country, 
and Deceit fully and Unjuſtly to raiſe Money 
upon the Country, under Colour of the Act of 
Parliament. . | 

Mr. Sol. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, Mr. Attorney 
General has given you an Account of the Indict- 
ments: The Second is the Conſequence of the 
Firſt. If Mr. Hurly was really and truly Rob- 


bed, then he did not deſign to cheat the Country: 


But if he was not really and truly Robbed, but 
that his Examinations be all Falſe, then he was 
not only Perjured, but did likewiſe Conſpire to 
Cheat the Country. We will begin with =_ 
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Evidence of the Perjury, and the Force of our 
Evidence is this. Mr. Hurly pretends to be 
Robbed of about Thirteen Hundred Pounds, in 
March 1699: We will ſhew you, that Mr. Hurly, 
| inſtead of being a Man of fo much Caſh at that 
time, was the contrary to an extream Degree; 
'Thar to prevent Arreſts, he had ſeveral Protect- 


jons, and he told a Gentleman there could not 


be a readier Way to get Money, than by the 
Act of Prada, if To could fix a Robbery 
on the Country, he could Tax what Sum he 
pleaſed. We ſhall ſhew you with whom he 
concerted this pretended Robbery, and by whom 
"was acted, and that Mr. Hurly himſelf contri- 
ved the whole Matter, and the ſeveral Goods 
that he pretended to loſe, he had back again, 
and they were ſent another Way afterwards by 
Mr. Hurly, and that the Gold he pretended to 


loſe, was but Counters. We will trace you the 


whole Drift and Contrivance of the Matter. 
My Lord, we hall firſt produce the Informa- 
tion of Mr. Hurly Sworn before Dean Blood. 


Dean Neptune Blood Sworn. 


Gurt. Look on that Paper, was that Exami- 
nation ſworn befor. you, Sir? : 
D. Blood. Pleaſe your Lordſhip to give me 
leave to read it. | f 
Ccurt. Do ſo, Sir, take your own time — 
You have read that Paper ? 
D. Blood. Yes. - | | 
Court. Was that Examination taken before 
you upon Oath ? | 
D. Blood Yes, my Lord. . 
| Court. Who was the Perſon that Swore it? 
D. Blood. Patrick Hurly. | 
Court. Is that the Man that ſtands there ? 


D. Blood. Yes that is he. 
Clerk Reads the Examination, 


Com. Clare. The Information of Patrick Hurly of 
Mmghna, in the ſaid County, Gent taken 
before Neptune Blood, Dean of Kilfenora, 
one of his Majeſty's Juſtices of the Peace 
for the ſaid County. 


The ſaid Informant being duly Sworn on 
the Holy Evangeliſts, and Examined, faith, 
That on Sunday the Third of March, One 
Thouſand Six Hundred and Ninety Nine, 
about Eleven of the Clock at Night, being 
then at his Father's Houſe at Moughna afore- 


Armed burſt' in an Out-Door of the faid 
Houſe which opened into a Garden, threw 
down Mr. Ronane, who was near the ſaid 
Door; in a rude manner, with Swords and 
Piſtols in their Hands, entered into the ſaid 
Chamber, dragging the ſaid Mr. Roxane with 
them ; Inſtantly there appeared a Fourth Per- 
ſon Armed, and with their Faces Masked ; 
and making a Shot at the Informant, they im- 
mediately tied him and the ſaid Mr. Ronane 
with Cords faſt to a Bedſtead ; calling the In- 
formant Rogue, Raſcal, Son of a Whore, 
Treacherous Villian to his Country, and ma- 


formant further ſaith, that the ſaid Perſons, by 
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the Tone of their Speech, ſeemed to be Vi- © furtherfaith, that Moughna aforeſaid, where the 
: Ddd i 


men, and believes them to be Papiſts, but 
knows not any one of them, by their Names 
or Perſons : That immediately they broke o- 
pen Three large Trunks, and took out of one 
of the ſaid Trunks a Bag, wherein were Three 
Hundred Seventy and Four Guineas, and Three 
Hundred Forty and Five Piſtoles, amounting in 
all to the Sum of Eight Hundred, Forty and 
Eight Pounds, Nine Shillings ſterl. or there- 
abours ; together with a Gold Croſs ſet with 
Diamonds ; and ſeveral other Diamonds to the 
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ty Four large Holand Sheets, each of them 
containing Ten Yards or thereabouts; Price 
Seventy and Two Pounds ſter: and Thirty 
Five Hulland Shirts, amounting to the Value 
of One Hundred Fifty and Seven Pounds, 
Ten Shillings ſterl. The ſaid Informant further 
ſaith, He heard a great Bultle and Noiſe, and 
Shots made in the other Parts of the faid 
Houſe at the ſame time, which he under- 
ſtands was done by others of the ſaid Rob- 
bers. And further faith, that the ſaid Rob- 
bers took away all the aforeſaid Gold, Dia- 
monds, Sheets and Shirts, and left the ſaid 
Informant and Mr. Ronane tied as aforeſaid ; 
and locked the ſaid Door on the outſide. He 
further faith, that he never got any of the 
ſaid Gold or Goods ſince the ſaid Robbery : 
And further ſaith, that when he perceived the 
ſaid Robbers were gone away, he this Intor- 
mant ſent ſome of his Servants out through a 
Window about Four of the Clock next Morn- 
ing, to make a Hue and Cry, and to raiſe 
the Country, to purſue after the Robbers. 
The ſaid Informant being asked whether the 
ſaid Robbery was committed by any Contri- 
vance of his own or any Friend of his, with 
Expectation to get Money raiſed on the Coun- 
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try, or for any other Self-end ? Declares that 


it was not, nor does know of any ſuch Contri- 
vance or Deſign, by any Perſon whatſoever, 
either directly or indirectly The ſaid Infor- 
mant further ſaith, that Two of the ſaid Rob- 
bers which came into his Chamber had Red 
Clothes, and underſtands that they were in and 
about the ſaid Houſe the Number of Seven 
more of the ſaid Robbers, belides the afore- 


He further ſaith, that he cannot give any De- 
ſcription of any of the ſaid Perſons, more 
than is herein ſet forth. And being Examined 


whether any of his Servants or Family were 


from home abroad at the ſame time, when the 
ſaid Robbery was committed, he ſaid that he 


ſent one Calaghan Carty, a Servant of his, that 


ſame Day, to Mr. John Firſter, at Rathorpa in 
the County of Galluay for a Suit of Mcurning 
Clothes, which the faid Mr Furſter broughr 
from Dublin for the ſaid Informant; and the 
ſaid Calaghan returned the next Day, being 
Monday the Fourth of March Inftant, with 4 
Letter from the ſaid Mr. Forſter, and that the 
ſaid Informer's Wife and her Brother Mr. Ed- 
mond Tirrey, and Mr. Ulick Bourè, who is Mar- 
© ried to her Siſter, were the ſame Night when 
© the ſaid Robbery was committed at Capt. 


ny abſurd Words ro that effect. The ſaid In- © Chriſtopher O-Brien's Houſe at Iniſhtiman n the 


© ſaid County of Clare. The ſaid Informant 
laid 


Value of T'wo Hundred Twenty and Five 
Pounds ſterl. And alſo the Number of Twen-. 
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* ſaid Robbery was committed, is in the Barony 


| © of Corcumoroe and County aforeſaid. - He fur- 


ther ſaith, that he had about Four Hundred 
Pounds of the aforeſaid Gold from Alderman 


time before from Mr. Chriſtopher Fitz Symonds 
Merchant in Dublin. The ſaid Informant fur- 
ther ſaith, that he knows not who any of the 
aforeſaid ſeven Perſons were, that were in and 
about the ſaid Houſe, nor yet any of the Four 
Perſons as aforeſaid, nor from whence any of 
them came, nor whither they went, and fur- 


ther ſaith not. 


'G AG AAR 4A N A 6 


Jurat Coram me 
6* Martii 1699. 


Nep. Blood. 


Vera Copia 
Gulielmi Tiſdal. 


Court. Mr. Dean Blood, Is this the very Exa- 
mination that Mr. Hurly gave in upon his Oath 
before you ? | 5 

D. Blood. Yes, Sir. 

K. Council. Did he Swear it all? 

D. Blood. Ves he Swore all the Contents of 
this Examination to be true. 

. en. My Lord, and you Gentlemen 
of the Jury, the Scope of the Evidence againſt 
the Gentleman at the Bar is thus, we will ſhew 
you the great Neceſſity he was under and the 
preſſing Occaſions he had for Money; and that 
being in great ſtreights, he was contriving how 
to ſtave off his Creditors and ſave his Reputa- 
tion : We will produce the Perſons that he 
had Diſcourſe with about the probable Way of 


getting Money; and ſome of the very Perſons 


that were to act in order to it; and that when 
Mr. Roxane was in the Houſe, theſe Actors were 
to ruſh in, and to tye him and Mr. Patricæ 
Hurly together; and then to look in ſuch a 
Trunk, and there they ſhould find ſomething 
like Gold. That the Actors did lurk in and out 
Huſe by Mr. Hurlys Appointment ; and came 
into the Dwelling-houſe as was contrived be- 
tween them, ruſhing in with the ſaid Mr. Ro- 
nane, Who went out into the Garden after Sup- 
per, as was contrived beforehand M hen Mr. 
Hurly was giving in his Information. Mr. Bld 
asked him, what Witneſſes he had beſides him- 
ſelf? He ſaid, a Servant of his, one Ca/agiam 
Carty, We will produce that ſame Ca/agham 
Carty, who will give a full Relation of the Mat- 


der. | 
{ Calaghan Carty cal d.] 
Mr. Bernard. My Lord, one Word for the Tra- 


verſer. My Lord, this Calaghan Carty and others, 


were the Perſons taken up for this Robbery, and 
actually in Goal for it: they were the Perſons 
that did actually Rob us. My Lord, they were 
put into Irons, and threatened to be hang'd un- 
leſs they would Swear it was a Sham: Robbery, 
and thereupon were diſcharged ; and after came 
to this Town, and went betore my Lord Chief 


Juſtice Pyne, and they Swore that their Exa- 


Walton in Dublin, and had the reſt ſome- 


mination was forced from them. It is here in 


Court. 
Calaghan Carty Sworn. 


Court Do you know Patrick Hurly ? 

Carty. Yes, my Lord. 

Court. How long have you been a i 
with him? S. we 8 11 
Cary. Since he came into this Kingd 
England. | 1 rr _ 

Curt. How long was he come before he was 


_ proſecuted. | 


Court. Tas about two Years. 

K. Ceuncil. Will you give the Court and the 
Jury an Account what you know concerning this 
Robbery ? Tell the whole I ruth, and nothing 
but the Truth. 

Carty. My Lord, I was one of his Servants. 
He came to me and called me our to his Stable 
and drew out a Purſe.of Gold and ſhewed it me, 
and told me he was to pay one Mr. Arthur ſome 
Money, who was to come ſuch a Day to Com- 
pound with him for the Money; and if he did 
give him that Money, he would be ruin'd for 
ever; but that if I would do as the reſt would, 
1 would do him a Kindneſs : And ſays, that 
when Mr. Arthur ſhould hear the Money was 
Robbed, he would Compound with him : And 
he told me where the Money was to be, and 
the Trunk he would put it into. | 

Court. Did you according to his Deſire take 
away the Gold and the Linnen ? 

Carty. Yes, my Lord | 

Court. Was there any others to do it beſides 
your ſelf ? | 
Carty. Yes, Four more, Doxagh O-Prien, An- 
drews, Daniel Hicky, Daniel Carty, and Teigue Carty, 

Court. What did you do with the Linnen ? 

Carty. It was Daniel Hicky took it out, and he 
ſaid he gave it all back again to his Maſter. 

Court. Were you diſguiſed? | 

Carty. Yes, we had ſome of us Blew Coacs, 
and ſome of us Red Coats and Vizards. 
Court. Where had you the Coats? 

Carty. Mr. Hurlys Man threw them into the 
Barn to us. * 

Court. Had you any Arms? 

Carty, les, my Lord, we had Swords. 

Cort, Who gave the Arms to you? 

Carty. Daniel Mac-Caie, Mr. Hurly's Footmen. 

Curt. Whoſe were the Swords? | 

Carty, I was told they were brought from 
Dublia by Mr. Hutly. 

Court. Was there any Fire-Arms? 

Carty. Yes, there was Fire-Arms left on a Ta- 
ble by the Door, and charged with Powder. 

Court. Had you any Directions about them? 

Carty. Yes, my Lord, they were laid there on 
purpoſe for che Men. | 

Court. Who gave thoſe Directions about tie 
Fire-Arms ? | 

Carty. It was Daniel Mic Caie. 

Court. Were they charg'd ? 

Carty. Yes, with Powder only. 

| Court. Was any of em fired off then? 
. Carty. Yes, there was. es 

Mr Sd. Gen. My Lord, tho' they were fired off, 
there wis no Ball in them: It was not to do 
harm, but only to frighten thoſe who were 


not in the Street. | 


Court. 
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Court. Did you take the Gold in the Purſe, or 

hatever it was? | 

. Car. My Lord, we were directed by Mr Hurly 

to pour it on the Table, that Mr Ronaue might 

ſee it. 

Court. How long had Mr Ronane been there? 
Car. To Nights. 7 
Sir J. Mead. Was there any particular Time 

appointed when you was to do this Fact ? 

Car. There was, my Lord; when Mr Roxane 
ſhould come out of the Back-door. 

Court. Had you any Directions in particular 
what to do with the Servants ? 

Car. Ves; we had Directions to tye Mr Hurly 
and Ronane together, and there was a Bed-cord 
laid in the Room ready for the Purpole. 

Mr Recorder. Who gave you the Directions to 
tye them? 

Car. Mr Hurly. 

Mr Sl. Gen. Do you know one Walter Neylar ? 

Car. Yes. 

Mr Soll. Gen. Where was he? 

Car: He was in Goal at Ennis, for Mr Hurlys 

Debt. | | 

MI SL, Gen. You were Mr Hurly's Servant. — 

Pray, did he appear publickly about that Time ? 

or, Was he on his Keeping ? 

Car, He was on his Keeping. 

Court. Explain your felt 


Keeping ? 


What was that 


Car. My Lord, he was on his Keeping, for fear. 


of being taken upon Writs and Executions : He 

had Servants in his Houſe, and he kept one 

watching conſtantly, for tear of being taken. 
Court. At whoſe Suit: 


Car. At Mr Arthur's Suit. : 
Mr Attz. Gen. My Lord, I am told his Houſe 


was a ſort of a Garriſon, and there were regu- 


lar Works about it. | 
Court. You ſay, there were Scouts abroad, and 


ſome Wall; pray give an Account what Works 


there were about the Houle. 

Car. Yes; there was a Brick-Wall about one 
Side of the Houſe. 

Court, Do you imagine it was to prevent his 
being arreſted that he built that Wall? 

Car. Yes, it was, my Lord. | | 

Mr Aecorder. What ſort of Money was there 
when you open'd the Bag ? What did appear 
to be ? | 

Car. It was yellow Pieces, and Mr Hurly gave 
his Seal, to ſeal the Bag up again. 

Court. Was Mr Ronane there at that Time? 

Car. The Seal was given before, my Lord. 

Mr Sl. Gen. He ſays, It was not he that 
pour'd the Money out. — Did you judge the 
Money to be Gold or Counters ? 

Car. That, my Lord, I did not know. 

Mr Soll. Gen. My Lord, Mr Hurly pretends that 
this Man gave an Examination contrary to this, 
Now we will ſhew you, That that was done by 
another Perſon, employ'd by Mr Hurly to perſo- 
nate this Man. But, before that, pleaſe to ask 
him as to the Linnen that was carried away, 
What became of it, and who diſpos'd of it. 

Court. You ſay, there was Linnen taken away, 
What Linnen ? 

Car. There was Holand Sheets, and they were 
put into a Cheſt in the Barn; and we brought 
them 1n again. | 5 


Vo 1. V. 


Court. Who brought them in? 

Car. Daniel Hicky and J my ſelf. 

Court. Who did you deliver them to ? 

Car. To Mr Hurlys Wife. | 

Court. Was he privy to it? 

Car. Yes, he was. | 

Gurt. Did you ever make Mr Hurly acquainted 
that you had reſtor'd the Linnen ? 

Car. Yes, my Lord. 

Mr Recorder. Pray, was there any Jewels or 
Diamonds taken away ? | 

Car. My Lord, he ſaid there was ſors in a 
little Bag, ſome Jewels and Diamonds * he 
bid us not to open it, and we did not. 

Court. Was that Bag in the ſame Drawer wath 
the other Money ? 

Car. Yes, my Lord, it was. | 

Sir J. Mead. Pray, my Lord, I deſire to know 
whether he was ever tamper'd with by any body, 
and who it was. 

Court. Was you ever tamper'd with, to take off 
your Evidence ? 

Car. Yes, my Lord, I was —— by Daniel Carty, 


and I refus'd it. 


Court. Was you by Mr Hurly ? 

Car. No, but he ſent his Brother 
to me. | 
Mr Fiſter. Pray, my Lord, let us ſee that 
Examination: He, after that Examination, gave 
Evidence contrary to what he has now given. 

Court. Do you admit that there was an Exa- 
mination ? 

Mr Sol. Gen. That there was an Examination 
ſworn before my Lord Chief-Juſtice —— Bur 
that this was not the Man. 

Mr Recorder. Was you ſworn before my Lord 
Chief-Juſtice Pyne ? 

Car. Never in my Life. | 

Court. Look on it; Is that you: Hand? 

Car. It's none of my Hand. | 

Mr Recorder. Pray look upon it. 

Car. It's none of my Hand. 

Mr Forſter. (produces another Paper) —— Pray 
look on that Paper, and ſee if that be your Hand 
or not, h 

Car. I don't know whether it be or no; I be- 
lieve it may. 

Mr Soll. Gen. Pray mind which he owns to be 
his Hand, and which not. | 
, Recorder. We have to deal with a nimble Per- 
on. 

Court. What will you have next? 

Mr Bernard. The next Thing is, What Time 
of the Day or Night the Robbery was commit- 


ted. 


Car. My Lord, it was about Ten a-Clock at 
Night, before the People went to Bed. | 


Court. What Month ? 

Car. The Month of March. 

Court. What Day of the Month ? 

Car. As I underſtand, the Third of March, 
Court. What Day of the Week ? 

Car. Sunday. | 


ning ? 
Car. I was at Corrofin. 
Mr Bernard. How tar is that from Mr Hurly's? 
Car. It is Five Miles. 
Court, How long did you ſtay at Corrofin? 
Car. I ſtay'd there till News came that the 


| Robbery was committed; I ſtay'd till Night. 
3 


Mr Ber- 


Mr Bernard. Where was you on Monday Mor- 
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Mr Bernard. Pray, was Mr Ronane privy at all 


to this Robbery ? . 5 
Car. I don't know; I believe he may, for 1 


know no other Buſineſs he had there, nor 1 {aw 


no other Buſineſs he did there. 
Courts Mr Bernard, he ſays this, = As Mr Ro- 


name was to go out of the Back- door, then at that 


very Time they came thro the Garden. | 

Car. Yes, my Lord, Mr Hurly's Man came to 
give us a Call. 

Court. He ſays, Hurly's Man did give them No- 
tice when Mr Ronane did go abroad. 

Mr Beruard. Do you belicve that Mr Ronane 


went abroad ? 
Court. He ſays, it was uſual for Mr Roxane to 


go abroad. | 

Mr Att. Gen. My Lord, the next Witneſs we 
ſhall produce is another Servant, that was in the 
Houſe with Mr Hurly the ſame Time. 


Margaret Conneene. | 


Mr Soll Gen. This Lady goes in the Family 
by the Name of Peggy Rabbet ; Margaret is Peggy, 
and Conneene, Rabbet. | 


An Interpreter ſworn, becauſe ſhe could not ſpeak 
Engliſh, — Then ſhe was ſworn.) 


Mr Soll. Gen. Pray ask her whether ſhe knew 
Patrick Hurly, and let her point at him. 

Con. There he is. 
| Mr Soll. Gen. What does ſhe know of this Rob- 
bery, this pretended Robbery ? 

Court. Pray ask her how long ſhe has been ac- 
quainted with Mr Hurly. 

Interpr. This Year and half. 

Court. Was ſhe a Servant, or no ? 

Interp. Yes, a Servant in the Houſe for a Year 
and half. 

Court. Does ſhe know of any Robbery, or pre- 
tended Robbery, committed on Mr Hurly? 

Taterp. She knows there was a Robbery. 

Court. Was ſhe a Servant in his Houſe at that 
Time ? | 

Interp Yes, my Lord, ſhe was. 

Court. Let her tell what ſhe knows of it from 
the Beginning to the End. 

Mr Record. The whole Story, the whole In- 
trigue. yg 
Taterp., She ſays, one Hicky, and Calaghan Carty, 
Donogh O-Brien Andrews, came into the Houle at 
Night, and Teigue Carty and Daniel Carty. 

Court. Were they disfigur d? | 

Interp. Yes, ſhe ſays, they were. 

Court. How did ſhe know them ? 

Interp. As Calaghan Carty told her. 

Court. When was that ? 

Interp. After he came out of Goal. 

Court. Did ſhe know any of them when their 
Diſguiſe was on ? | 

Interp. No, ſhe did not. 
Court. Did ſhe know of any Contrivance of a 
Robbery ? | 

Taterp. No, ſhe did not. | 

Court. What Time of the Day or Night was 
this Robbery committed ? 


Interp. She ſays, my Lord, about Ten of the 


Clock at Night. 
Court. What Month? or, What Time of the 


Month ? 
Taterp. She does not know; but it was about 


Ten of the Clock at Night, as ſhe believes. 


ber. 


Court. Pray, in what Manner was it that the, 
came into the Houſe ? 7 

Interp She ſays, my Lord, that abou 
Hour of the Night ſhe came in before Mr 12 
nane M ent out at the Back- dcor; and, That theſe 
Five Perſons came in at that Time iato th 
Houſe. | SY 

Court. What Part of the Houſe was in 
then, when theſe Five Perſons came in 2 Dy in 

Inter p. She was in the Kitchen. 

Court. Ask her, How could ſhe ſee theſe Per- 
ſons, when they came into the Houſe, from the 
Kitchen? 

Interp. She ſays, ſhe could not. | 

Court. How ſoon after they got in had ſhe 
Notice the Robbers were got into the Houſe > 

Iaterp. She ſays, that as ſoon as they came in 
one Mac Caie cry'd Murder, and ſaid, his Maſter 
was kill'd. 

Court. Where were the Robbers then? 

Interp. In the Parlour, near her Maſter's Cham- 


Court. What Arms had they that Time there? 


Interp. She ſays, that they had Fire-Arms and 
a Sword; and, that they ſhot at them. | 


Court. Which of them had Arms? 

Interp. She ſays, All that ſhe ſaw had Arms. 

Court. Was there any Body wounded ? or, Was 
there any Oppoſition given by any Servants, that 
occaſion'd them to fire ? . 

Interp. There was no Body to oppoſe them. 

Court. What made 'em fire off the Gun then? 

Inter p. She does not know, unleſs twas to keep 
them in, and frighten 'em. 

Court. How far was this Houſe where Mr Hurly 
livd from any Neighbours ? og 

Interp. She believes there were ſome Neigh- 


bours half a Mile off. 


Court. Was ſhe in the Parlour? or, Did ſhe. 
ſee any Arms in the Houſe before the Robbers 
came in? or, Did they bring the Arms with 
'em? | | 

Interp. She ſays, there were Arms in the Par- 
lour when they came in. | | 

Court. Were theſe Arms ſhe ſaw with them the 
ſame that ſhe ſaw in the Parlour before they 
came in? | N | 
Interp. They were the ſame Arms. | 

Court. Did ſhe ſee thoſe Arms 2 ——— How 
long did ſhe ſee *em there before the Robters 
came in? | | 

Interp. She ſays, that the Arms lay there all the 


Evening before. 


Court. Was it uſual for the Arms to lie there 


before? | 


Interp. "Twas ſo ſometimes. | 
Mr Soll. Gen. What was Mr Hurlys Motive for 
keeping Arms always ready at the Door? What 


Occaſion had he for them? 


Interp She does not know any other, than that 
her Maſter was in Debt, and apprehenſive of 
Trouble; and, that he kept thoſe Arms for his 
Defence. | | | 

Court. Pray, does ſhe know what was taken 
away from her Maſter at that Time? 
lrnterp She knows that they took twelve pair of 


Holland Sheets. „ 5 | 
Court. Did ſhe ever ſee any of that Linnen that 


was taken away from her Maſter with him after- 
wards? | | | 


faterp, 
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| Titerp. There were Sheets in the Houſe after 

the Robbery, and ſhe believes they were the 
Sheets. 

— Bake: The Sheets in the Robbery were 


Double-Holland Sheets. Pray, what 


large, f 
. e they ſhe ſaw aſterwards in the 


Sheets wer 


Houſe? 
Interp. Large Holland Sheets. 


Mr Sol. Gen. How many pair of Holland Sheets 
did ſhe ſee in the Houſe after the Robbery > 
Interp. She ſaw Four or Five pair of Holland 
Sheets in the Houle after the Robbery. 

Mr Sol. Gen. Pray, how ſoon after the Robbe- 
ry did ſhe ſce thoſe Sheets in the Houle ? 
Iuaterp. After the Aſſizes. 

Mr Attor. Gen. Pray, ask her whether any 
Goods were ſent out to any Neighbour's Houſe, 
and what Neighbour's, and what Goods. 

Interp. She believes 'twas uſual, when William 
Halvway came to the Houſe, that was a Perſon 
who proſecuted Mr Hurly tor Debt, to ſend away 

the Goods, to ſecure them. 


Mr Attor. Gen. As I underſtand this Woman, 


when theſe Robbers had come into the Parlour, 
Daniel Mac Caie ran into the Kirchen, and cry'd 
Murder, Murder. I would fain know, ſince 
Daniel Mac Caie was not ty'd, and that the Rob- 
bers did not rye her, why they did not go out 
to make Hue and Cry, and raiſe the Country. 

Interp She ſays, my Lord, that there was none 
of them ty'd, but they did not go out. 

Court. Pray, how came it about, that after the 
Shots went off, no Neighbours came in? 

Interp She ſays, ſh? believes they could not 
hear. | | | 
Mr Attor. Gen. Pray, when they fired off the 
Fire-Arms, did they preſent them at her, or at 
Daniel Mac Caie ? or, Did they find any Holes 
the Shots had made in the Cieling, or Marks 
of the Bullets in the Wall, or in any other 
place ? Ps ; 
Interp. She ſays, they hurt no Body, and they 
ſaw no Holes or Marks of Shot or Bullets. 

Mr Attor. Gen. Ask her, whether the Arms 
that were in the Parlour did not uſually hang 
on Racks or Hooks; and where were they a lit- 
tle before the Robbers came into the Par- 
lour. | 
Interp. They were upon the Table, my Lord, 
near the Door. 

Court. Where did theſe Arms uſe to be at other 
times ? | | 

Literp. She ſays, at the ſame Place, near the 
Door. 

Mr Forſter. What number of Arms did Mr 
. uſe to have in the Houſe? and, Of what 
ort! 

Taterp. A couple of Fuzees, a Blunderbuſs, a 
couple of Carbines, and Piſtols. 

Mr Bernard. Pray how many Swords were there 
uſually ? | | 

Interp. She did not know of any but her Ma- 
ſter's Sword; ſhe ſaw but Two. 

Mr Bernard. How does ſhe know that the Shots 
were made out of theſe Arms that were Mr. 
Hurly's ? | 
| Jnterp, She ſays, that ſhe was ſhort at twice. 

Mr Bernard. And was it out of theſe Arms 
that uſed to be in the Parlour ? 

Interp. She was ſhot at with a Piſtol. 

Mr Berxard. Was it with Mr Hurlys Piſtol ? 


Interp. She believes it was. | 

Court. Whether theſe Arms that were fired off 
were the Arms that lay on the T able ? 

Iaterp. She was told afterwards, by the Perſon 
that did it, that they were her Maſter's Arms. 

Court. Who told her of it? | | 

Inter p. Calaghan Carty. 

Mr Bernard. She has no other Knowledge of 
this but as Calaghan Carty told her? — When was 
it he told you this ? 

Iuterp. After he came out of Goal. 

Mr Bernard How long was that after the Rob- 
bery ? 

Interp. They were long in Goal — ſhe does 
not know, 

Mr Bernard. Tho' ſhe was our Servant then, 


we ſhall ſhew whoſe Servant ſhe is now, and 


how ſhe has been promis'd to be Portion'd and 
Petticoated. ——— Does ſhe know Teigue 
Carty ? © | 

Interp. Yes, ſhe does. 

Mr Bernard. Does ſhe know Daniel Hickey ? 

Interp. Yes, my Lord. 

Mr Bernard. Does ſhe know Donogh O-Bryen * 

Inter p. Yes, ſhe does. | 

Mr Bernard. Had ſhe this Account from any 
of thoſe Perſons ? 

Interp. She did not ask them. | 

Sir John Mead. Whether the Arms Mr Hurly 
had, were carried away by theſe Perſons, or left 
there? | | 

Interp. She ſays, they took em out, and lock'd 
the Door, and left *em without the Houſe. 

Mr Soll. Gen. Upon my Word, a Man that had 
robb'd Thirteen hundred Pounds would hardly 
have parted with his Arms till he was ſafe lodg'd. 
——— What became of the Arms? Who had em 
afterwards ? 

Interp. She ſaw the Arms in the Houſe a- 

ain, | 
: Court. Were the Arms abuſed any ways? 
Iuterp. She heard they were ſtuff'd with Gra- 


vel, but ſhe does not know whether it was ſo 


or no. 

Court. Who did ſhe hear ſay ſo? 

Inter p. She heard the Family ſay ſo. 

Mr Bernard. Pray, when did ſhe ſee that Ca- 
laghan Carty ? How long was it from the Time 
of the Robbery to the Time he told her this? 


Interp. Next Day in the Evening ſhe ſaw him 


after the Robbery. | 

Mr Bernard. About what Time ? 

Interp. She does not know certainly what 
Time of the Day. — It was after Noon, pret- 
ty late, after the Cows were milk'd. 

Mr Hurly. She ſays, the next Day this Man 
came back, —— The Man ſays, He was at Cor- 


rofin till Night, 


Mr S. Gen. He ſays, That after the Robbery 


was committed, he went that Night as far as 
Corrofin ; and, that being weary himſelf, he ſent 
his Father with the Letter to Mr Forſter's, and 
afterwards came back again in the ſame Evens 
ing. N 

Mr Hl. Gen. My Lord, we are inform'd that 


this Woman can give direct Proof, that ſome of 


the Goods, and particularly the Linnen, came 


back to the Houſe; and that, being dirty, ſhe 


waſh'd them. 
Court. What Goods were taken away, doesſhe 


know, the Night Mr Hurly was robb'd ? 


ine 
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geau with ſome Linnen that was ſent away to 


Holland Sheets, and about Three and thirty 
'Shirts. 


Mr Soll. Gen. I deſire to know, Did ſhe after- 


wards waſh any Linnen, Sheets or Shirts, and 
how they were dirty'd with ordinary wearing as 
by going abroad ? | 

Iuterp. She ſays, there was at leaſt four or five 
pair of Holland Sheets that were ſoil'd. 

Mr Soll. Gen. Did ſhe waſh any Linnen ? 

Interp. She was at the waſhing of em. 

Mr Soll Gen. Did the obſerve after what man- 
ner they were dirtied, by People lying in them, 
or otherwiſe ? | | 

Tatezp. She does not know. 

Mr Butler. Does ſhe know of any Holland 
Sheets ſent to any Gentleman in the Country, 
from Mr Hurly ? | 

Interp. She knows that ſome of his Linnen 
was ſent to Mr O-Brier's. Bo: | 

Mr Dean. How came ſhe to ſtay in the Room 
after Shots made at her? How came ſhe to be 
ſo ſtout ? | | 

Interp. She ſays, ſhe durſt not ſtir. One had 
a Piſtol in one Hand, and a Sword in the other, 
and ſhe durſt nor ſtir. 1 

Mr Dean. How long before the Robbery did 
ſhe ſee Calaghan Carty ? . 

Iuterp. That Day the Robbery was commit- 
ted, which was Sunday, he dined there. | 

Mx Bernard. My Lord, I deſire to know whe- 
ther ſhe did not ſee Calaghan Carty very often at- 
ter the Time the Robbery was committed, and 
how often. 

Taterp. My Lord, ſhe ſays, that after the Rob- 
bery was committed, Calaghan Carty was in the 
Houſe after his Return from his Errand : He 
continued in the Houſe until ſuch time as he 
was taken. | 1 

Mr Bernard. Pray, who took him ? | 

Interp. One Haloway, ſhe ſays, one Luck, and 
ſome Dragoons. 

Mr Bernard. Pray, did Calaghan Carty tell her 
any thing of this Robbery during the time he 
was in Priſon ? 

Interp. She ſays, he did not. 

Mr Bernard. Whether ſhe did not believe this 
to be a real Robbery, until he told her after he 
came out of Priſon ? : 

Interp. She did then believe it was a real Rob- 


bery. 
Mr Bernard. Does ſhe believe now, in her Con- 


| ſcience, it was a real Robbery ? 


Interp. She does not. | 
Mr Bernard. What is the Cauſe ſhe does not 


believe it now? _ 1 | 
Interp. She ſays, that ſhe found it out ſince t 


be otherwiſe. 


Mr Sol. Gen. Ask her again, What is the 


Reaſon that ſhe does not believe it to be a real 
Robbery, as well now as at the Time it was 
committed? 5 

Interp. She ſays, my Lord, the Reaſon for be- 
lieving that it was not a real Robbery, is, that 
ſhe found it out to be otherwiſe, not only by 
the Actors, but by the Servants and the Neigh- 
bours. EE 

Mr Sol. Gen. Pray ask her again. 

Interp. She believes it was not, for ſhe found 
It out, and they confeſsd it: And a Portman- 


Interp She ſays, they took Twelve pair of 
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Mr O. Brier's, being afterwards come back from 


Mr O.-Brien's, when the Linnen was taken out of 
it, ſhe ſaw there the Table-Cloth that was taken 
away by the Robbers that Night. | 

Mr Atror. Gen. Pray, was that Table-Cloth 
uſed, that Night of the Robbery, at Mr Huy! 5 
Table? . 

Interp. She ſays, it was. 

Mr Sol Gen. She was ask'd, whether or no ſie 
believes it was a real Robbery; and ſhe ſays, 
It was not a real Robbery ; and her Reaſon was 
That in a Portmanteau that came from Mr 0. 
Trien's Houſe there came back a Table Cloth 
that was uſed and taken away that very Night 
of the Robbery at Mr Huly's Houſe. a 

Court. Ask her, whether ſhe tcok Notice of 
any Table-Cloth that was in Mr Hurly's Houſe 
the Night of the Robbery, that afterwards came 
back from Mr O-Briea's. 8 

Iuterp. She ſays, they had that Table-Cloth in 
the Houſe that Night of the Robbery. 

Court. Was it taken away by the Robbers ? 

Interp. They did take it away that Night: It 
was upon the Table in the Parlour, and they took 
it away | 

Court. She ſays, the Table-Cloth was in the 
Parlour, on the Table, the ſame Night the 
Robbery was committed : Pray ask her, Was 
it on the ſame Table where the Arms were ? 

Interp. It was upon a Side-board, my Lord. 

Mr Bernard. Pray, when did ſhe leave Mr Hur- 
ly's Service ? 

Interp. She ſays, that ſhe left his Service, and 


continued in his Father's Houſe till about Chriſt- 


mas. | | | 
Mr Bernard. Pray, whoſe Service did the go 
to afterwards ? 
Interp. She went to Service to one Mr Me- 
an. 
n Mr Bernard. Was ſhe at Sir Donogh O-Prien's 
Houſe after that Time? Whether ſhe 
was ſent for by Sir Donogh O-Brien ard 
for what. 
Interp. She was there after ſhe left her Ser- 
Vice. | 
Mr Bernard. How long after ſhe left her Ser- 
vice ? | : 
: Interp. She believes, within two or three Days 
after. 
Mr Bernard, Did ſhe go of her ſelf, or was fhe 
ſent for? | | 
Interp. One Conftance Davoir brought her 
there. 
Mr Bernard. Is he a Servant ? 
Interp. No. : 
Mr Butler, He is a Man that keeps an Ale- | 
houſe in . Did he tell her Sir Dowogh | 
O-Brien ſent tor her? | | 


Interp. No, he did not. 
Mr hernard. What Buſineſs had ſhe there? 
Interp. He did not tell her what Buſineſs. 


Mir hemard. To what End or Purpoſe did ſhe | 


go there? | 
Interp. She ſaid, that he was her Friend, and 
ſhe went along with him. | 
Mr Hill. Gen. What did ſhe go thither for? 
Interp. To give an Account of what ſhe knew 
concerning this Robbery. . 
Mr Bernard. Mr Hurly was very ſevere on Sir 
Donogh O-Brien. - Did ſhe ſee Sir Donugb 


O-Brien ? | 
. Luterp. 


Interp. She did. | 
Mr n Had he 


7 
5 She ſaid nothing to Sir Donagh, nor 


Sir Donagh to her but ſhe was carried be- 
fore a Juſtice of Peace. 5 
Mr Bernard. What Juſtice of Peace? 
Interp. She does not know that. a | 
Mr Bernard. Whether Sir Donagh O-Frien was 
there. Whether ſhe did not hear the Coun- 
try, and all the Neighbourhood, ſay, That if they 
did not make this no Robbery, Sir Douagh would 
in'd. 
1 Ahn She ſays, She heard no ſuch Thing, but 
was deſir'd to ſay nothing but Truth. 


any Diſcourſe with 


Mr Be, nard. Was there any Promiſe made you 


of a Portion ? | 

Interp. No, there was not. : 

Mr Bernard. as ſhe tamper'd with by any? 
Interp. She ſays, No. | 

Mr Sell. Gen. D-n't ask her if ſhe has been 
tamper'd with, for ſhe does not underſtand it; 
but, whether ſhe was offer'd any thing at all for 


ſwearing in this Cauſe. : FED 
Interp. She ſays, No; ſhe was offer'd nothing 
at all. x = 
Mr Soll. Gen. Now we will call Walter Neylan, 
who will give an Account of this Matter our of 


Mr Hurly's own Mouth. 
| Walter Neylan won. 


Court. Give an Account to the Jury what you 


know in this Matter. : 2 
Mr Sol. Gen. Let him tell if he was in Priſon 


in Ennis Goal, and on what Account, and what 

paſs d there between him and Hurly. | 
Neylan. My Lord, the ſame Time that Mr Hur- 

ly was committed upon Suſpicion of the Robbe- 


ry, I was in Priſon my ſelf _ 
Court. On what Occaſion was you there 


then? 

Neylan. I was bound for Mr Hurly, and was 
confined for his Debt. I was in Converſation 
with him during his Confinement. 

Court. Was he confined in the ſame Goal ? 

Neylan. Ay, and in the ſame Room. 

Court. Who was in the Goal with you 2 Was 
there one Dinagh O- Brien Andrews there? 

Neylan. There was four Servants of Mr Hurly's, 
Donogh O- Brien Andrews, Daniel Hicky, Calaghan 
Carty, and, | think, Daniel Carty, | 

Court, What paſs'd between you and Mr 
Hurly | | : 

' Neylan. My Lord, Three of them diſcover'd 
the Robbery, and the other held out for two or 
three Days. But, as I was coming out of the 
Room where I was confined, this Man Donogh 
O Brien Andrews ſaid to me, Do you know whe- 
ther my Maſter is working any thing for my Li- 
berty 2 No, ſays I, I do not. Pray, ſays he, tell 
him out of Charity, that he take Care for my 
Releaſement, or elſe I muſt diſcover as well as 
the reſt. F 

Jury. We do not hear him. 

Court. He ſays, he was in Priſon at the ſame 
Time with Mr Hurly and four of his Men, at 
Ennis: That he was converſant with Hurh, be- 
ing Chamber-ſellows : That Three of the Per- 
{ons that were thus confined conteſs'd the Rob- 
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bery ; but there was Donogh O-Brien Andrews, 
he ſtood out and diſown'd it for ſome Time ; 
and afterwards this Donogh O-Brien Andrews came 


and ſaid to him, Pray, do you know whether my 
Maſter is doing any thing for my Releaſement ? - 


and he ſaid, No, he did not. Pray tell my Ma- 
ſter out of Charity, that if he does not ſoon work 
out my Liberty, I muſt diſcover, as well as the 
reſt of my Fellow-ſervants. | 

Neylan. My Lord, upon this I came to Mr. 
Hurly, and told him the whole Matter. Says 
Mr Hurly, If that Man does own it, I am un- 
done, for he is the Man that knows moſt of it; 
and call'd me aſide, gave me a Piece of Money, 
and deſir d me to give it to him, that he might 
not diſcover, and to tell him, that he would 


ſend for Security, and get him diſcharg'd, tho 


it were from the County of Galway. I went 
down accordingly with the Piece of Money into 
the Goal; and becauſe I was unwilling to hold 
any Diſcourſe with the ſaid Dozogh O-Brien An- 
drews alone, I gave the Piece of Money to Cala- 
ghan Carty to give him, and told him what 
Mr Hurly ſaid: Says Donogh O Brien Audrews, 
This will not do, for I love Liberty better than 


my Life, and I will diſcover. At the Time of 


this Man's ſaying he would diſcover, Mr. Hick- 
man, a Juitice of Peace, came into the Goal ; 
whereupon Mr Hurly deſir d me to ſpeak to 
Mr Hickman, and pray him to ſpeak to the Goa- 


ler, that this ſame Donogh O- Brien Andrews may” 


have more Liberty than he had, and defir'd me 
to be Security for him, and, that he would give 
me Counter-Security. I told him, I would not 
{peak to him: Says Mr Hurly, You ought to do 


it, if not in point of Friendſhip, yet in point 


of Gratitude; for it's thro* your Means I was 
forc'd to take thoſe Meaſures. 

Court. Mr Neylan, Pray Sir, what did Mr Hurly 
ſay to you when you came to him and told him 
what Donogh O Brien ſaid to you ? 

Neylan. He ſaid, that was the Firſt Man to 
whom he communicated the Contrivance of the 
Robbery; and, that it was moſt dangerons if he 
ſhould diſcover it. 

Mr Soll. Gen. Who ſaid ſo? 


Neylan. Mr Hurly ſaid, that this Man was the 


Firſt Man that he ſpake to of the Contrivance ; 
and be ſaid, he was the Principal of the four that 
contriv'd it. 
| Mr Soll. Gen. Who did you give this Infor- 
mation to? 
Neylan. I gave it to Mr Butler, and there was 
preſent three or four Juſtices of Peace more. 
Court. At the Time he was examin'd before 
the Juſtices of the Peace, he did not give the 
latter Part of the Evidence: I ask'd him w 
he did not; he ſays, Becauſe he did not recollec 


himſelf. The firſt Part he did not give, concen- 


ing the Piece of Money. 
Mr Forſter, The Priſoner deſires to know 
after what diſtance of Time he recollected hims 


ſelf 
Court. After he had given his Examination in 


to the Juſtices of Peace. 
Neyland. A Month or Six Weeks, I think, 


my Lord. But I told ſeveral People of it 


before. | 
Mr Forſter. How came he to ſend for a Juſtice 
of Peace to take his Examination at firſt, and not 

| to 
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Adjucation. And after he came down again 
from Dublin I was with him; and he brought 


to do ſo afterwards, when the latter Part of it 
came to his Memory? | 

Neyland. Becauſe Mr Hurly was in Goal at 
the firſt time, and I thought he might have come 
to a Trial; but after he was remov'd up here, I 
deſpair d of his coming to a Trial, and fo did 
not think it material. 

Mr Hurly. My Lord, this is a Man that was 
in Trouble for me, and bound to Thomas Arthur 
on my account : He had a Picque to me, and I 
to him; he lampoon'd me, and I him. I ap- 
peal to the Gentlemen of the Jury, whether I, 


that had my Wife and Siſter with me, whether 


they don't think Iſhould rather have truſted them 
with ſuch a Thing. All that he here ſays is out 
of Picque and Malice, which the Gentlemen of 
the Country do know. | 

Court. Mr Huh, you are a Man of Parts, and 
you know what is us'd to be done in this kind; 
it you pleaſe, you may have Pen, Ink, and Paper 
to take Notes, and, when 1t comes to your turn, 
you ſhall ask what Queſtions you pleaſe. 

Mr Hurly, My Lord, tis all Malice. 

Neyland. My Lord, I did contrive to make 
him pay the Debt of Two hundred Pounds (for 
which I was bound for him) but I ſuffer'd 
Damage above Threeſcore Pounds more 
I did indeed get an Execution againſt his 
Goods. 
Court. He ſays, he was mightily damnified by 
being bound for you; and that, having Coun- 
ter- Security, ke did order Judgment to be en- 
ter'd up againſt you; knowing that you had 
Valuable Goods in the Goal, he order'd them to 
be taken. | 

Mr Hurly. He fays, my Lord, that he was ſo 
much damag'd; T'll prove, my Lord, that his 
Debt was ſatisfied, and over and over. | 

Mr Attor. Gen. My Lord, we will produce a 
Witneſs that ſaw this Rapparee Act perus'd in 
Mr Hulys Houſe at Moughna ; and we will ſhew 
you what paſs'd at reading the Act. 


—_— 


(Capt. Charles Mac-Donogh ſworn.) | 


Mr Attor. Gen. My Lord, Captain Mac-Donegh 
will give four Lordſhips and the Jury an Ac- 
count of rhe Neceſſity the Priſoner was under ; 
and, that the Rapparee Act being read on ſome 
certain Occaſion at a certain Place, what hap- 
pen'd thereupon. 

Court. Pray, Sir, give an Account to the 
Jury what you know of Mr Hurh, and his Cir- 
cumſtances. | 

Capt. Mac-Donogh. My Lord, I was very well 
acquainted with Mr Huy, ſince the Time he 
came out of England; I receiv'd Letters from 
him, and I was employ'd by him in negotiating 
ſeveral Affairs in the Country, and particularly 
againſt his Brother, that od him ſome Money. 
I thought he was very ſevere againſt his Brother, 

and I charg'd him for being ſo unkind to him : 
He ſaid, he was in want of Money, and ſo could 
not help it. And I was with him when he was 
reading the late Act of Parliament relating to 
the Article-men, and he ſaid, he would paſs his 
Adjucation according to the Articles of Galway. 
T ſaid, I thought he was in France, and not in 
Galway : Said he, It's no matter, I will prove it. 
And he came after to Dubliz, and paſs'd his 


with him the Act of Parliament commonly caj}'g 
The Rapparee Act; and he ſaid, "That Rapparee 
Act vas a clever Way to recover Money from the 
Country. | | 

Court. When was this? 

Capt. Mac-Donogh. The latter end of Cyriſima: 
before the Robbery. | = 

Court, Pray, what Year ? | | 

Capt. Mac-Donogh. My Lord, it was Clima 
1699. | 

Mr Butler. Have you any of thoſe Letters f 
Mr Hurly, that ſhews he was in great want of 
Money ? | 2 | 

Capt. Mac-Donogh. Yes, I have. 

Mr Recorder. Pray, in what Circumſtances was 
he at Chriſtmas 1699? | 

Capt. Mac-Donogh. He was poor and indigent; 
and he ſaid, He was ſo great a Friend to his 
Brother, and lov'd him ſo well, that he would 
not have proſecuted him if he had not wanteg 
Money. | LE. 

Mr Attor. Gen. Had you any Diſcourſe with 
Mr Hurly after the Robbery ? Pray, what was 
ic ? 

Capt. Mac-Donrgh. My Lord, Capt. O-Brjc: 
writ me a Letter after he came to the Place, and 
was perſuaded by him that it was a real Rob- 
bery, and deſir d me to come, that we might 
conſult the Matter: And knowing that he had 
no ſuch Money, I wrote him a Drolling Letter, 


That I believ'd it was ſome Papiſis robb'd him; 


and, that he would recover his Money of the 
County. I came to Ennis, and he told me, He 
had loſt all that he had in his Houſe to pay his 
Debts; which I ſmil'dat, becauſe I was before in 
his Houſe when he came from Dublin; and 1 
ſaid to him, I hope you have brought Money, 
for otherwiſe the Country will be tco hot for 
you now, becauſe Mr Neylan lies in Goal for 
you; and this Sheriff is not your Friend. And 
he did not pretend that he had Money, bur, 


ſaid he, never matter that, for Sir Toby Butler 


and Colonel John Macuamarra will make my In- 
tereſt good with the Sheriff. And ſo the Letter 
coming after from Capt. O- rien to me, That 
Mr Hurly had loſt ſuch a Sum of Money, I 
laugh'd at it, becauſe I knew that he had no 
ſuch Sum. And when he told me, at the Aſſizes 
at Ennis, how that he was robb'd, he ſaid, he 
would give me Iwo hundred Guineas if I ma- 


| nag'd the Buſineſs for him, to get the Money 


from the County. | 
Mr Att. Gen. You had ſeveral Letters from 


Mr Hurly ; pray, let us ſee em. 


(Shews a Letter.) 


Mr Recorder. Did you receive this Letter from 
Mr Hurly ? | 

Capt. Mace Donogh. Yes, tis his Hand-writ ing 
— There has paſs'd many Letters between him 


and 1. 


Mr Recorder. Did you ever diſcourſe with him 
ſince you receiv'd this Letter about the Subject 
and Matter of it? 

Capt. Mac- Donogh. Les, I did. 

Court. Did you ever anſwer it? 

Capt. Mac-Donogh. Yes, I did. 


(The Letter read.) | 
| Peat 


Dear Couſin, 


Tu? now I received the encloſed from 
gur never failing little Agent : What we 
have hitherto done, is but very ini gut- 
cant to the main Matter. If this be not 
auly executed, and without Loſs of Time, 
there is no other Way on Earth to do 


it, · but that we thought of and propo- 


ſed; that is, when the Colonel comes in 
Perſon, immediately after tne Ajſizes to 
execute the Surplus of the Fier. Fac. Tye 
Gentleman will no doubt ont ſeud to him 
(as he did before) to know if he has any 
neainſ} his Perſon; when he ſends him 
Word he has not, be will come to him, 
and when they are together, you must 
get ſome Clever Fellow that will put it 
into his Hands. Spare no Cofi to do this, 
my Dear Friend, you poſſeſs the Matter Fal- 
ly, and ] have ſeveral convincing Proqfs of 
the Sincerity of your Intentions towards 
me; therefore will ſay ud more, tut re- 
fer it wholly and ſolely to your Self, and 
defire once more you will ſpare no Cof! 
to compaſs it. The great Friend arrived 
zu Dublin, and he expects our Coulin tbere 
Wedneſday wext. He goes away Saturday 
Night to Solomon his Brother=in-Law's 
Houſe, where it would be a vail Comfort 
for him towards his Journey, and the care 
ring on the clever Touch, to receive a Box 
of Pills from you, which will be very much 


wanting. If not, and that you could get a Bill 


fort from Pierce Verrony Tvho will be there 
to meet my Brother John, it ſhall be high- 
I ſerviceable, make it pavable to our A- 
gent, at Mr. Thomas Hewlet's Houſe in 
Smithfield, aud ſhe will pay it to Mr. 
Baldwin. Let not our generons Friend's 


good Nature be prevaiPd upoa to give any 


Time or Forbearance; for I do aſſure you, 
that and more muſ? be laid ont to carry 
on the clever Touch, which I have the 
greater Hope will not fail taking the good 
Effet, ſince you are ſo poſitive in it. 1 
hope you have 4 Will, do your Puſineſs 
with Sir Theo — and ſend his Opinion 
about the Elegit: Our Couſin will write 
to you from Dublin, direffed as you ſhall 
 appont in the eAnſwer to this. ] wi 
tale leave begging the Favour you will re- 
member me moſi thankfully to our worthy 


Friend, whoſe Services I ſhall fd a Way fe 


to return as he deſerves. The longer he 

feays after the eAſſizes, the worſe *twill be 

for us. Diſpatch me back the Bearer as 

foan as you can, and pay an Expreſs, if 

ed 2 1 your ſelf of Saturday Night 
01. V. 


1791. forPerjury, and a Conſpiracy to Cheat the County. 393 


Thurſday Auguſt 17. 1699. 


to Solomon's ; our Couſin will go from 
thence on Sunday before Day. My Service 
to Mr. Conner, and Rute whether he de- 


livered and ſeconded the Letter to my Lord 


C. J. Put this Letter and the encloſed into 


your Tub, leſs you ſhould drop it. As you 


Pave appeared all along @ true Friend for 
me, my Dear Kinſman, go through with it, 
and aſſure your ſelf, your Pains ſhall not 
be ill befiowed. The executing this is the 
clever Touch indeed, and I am ſure it will 
ſucceed ſince you undertake it. My mot 


kind Service to my worthy Friend, I hope 


he hanted well. 


Mr. Soll. Gen. Pray give me that Letter 
My Lord I ſhall take leave to read it, and ask 
ſome Queſtions out of ir——Sir by the Oath 
you have taken, pray what does he mean by Qur 
never failing little Agent? ; 

Capt. Mac Denagh. That was his Wife that 
was here in Dublin There was a Fieri Facias 
againſt the Goods of his Brother John; but that 
would not do, ſo he deſired his Wife to ſend an 
Execution againſt his Body. | 

Mr. Soll Gen. Our great Friend is arrived at 
Dublin — Who does he mean by that. 

Capt. Mac Donagh Really Sir, by what I un- 
derſtand, it was the Attorney General. ; 

Mr. Soll. Gen. Who was his Couſin here, So- 
lomon? | 

Capt. Mac Donogh. He is one Donogh O Dea 
M:-rried to his Siſter, whom he thought an In- 


ſignificant Man; and therefore hs called him So- 


lomon by way of Ridicle. 
Mr Soll. Gen. What was the clever Touch, and 
the Box of Pilis ? | 
Capt. Mac Donogh. The clever Touch was 
the Adjucation, and the Box of Pills was the 
Money to be ſent to Dublin to paſs the Adju- 
cation. | 
Mr. Butler. Have you any other Letters? 
Capt. Mac Donegh. Yes I have. 


Moughna, Oftober the 5th, 1699, 


I have Advice from a very ſure Hand, 
Dear Sir, that I am liked to be blacked 
up very ſoon, or rather regularly Beſieged 
by the formidable Capt. Thomas Bourk, 
and a ſelect Party he brags to have hi- 
red of the Enniskillin Dragoons for that 
purpoſe. He received fifty Pounds ſterling 
for that generous Undertaking, and entered 


Il into Bonds of two Hundred Pounds Pe- 


nalty, to have me in Salv. Cuſtod. before the 


fr Day of next Term, And as IT am re- 


olved to keep my Ground, and maintain 
this Poſ? to the laſl Extremity, I have de- 
tached Corporal Malone, for Ammunition 
to put my ſelf in a Conaition to receive 
the Thrice worthy Caftain; for this is 
uo time of Day for me, (polt varios Caſus) 
Eee 10 
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to give my Head for the Waſhing. The 
Corporal zs but very lately arrived iuto iy 
Service, and conſequently has but young 
Skill in Powder and Ball. Therefore mult 
entreat you to chaſe and ſend me a Pound 
of the beſt Potoder, aud three Dozen of 
Carbine Musket and Piſeol Ball. 

Poor Tom 7s very much in the right ou. 
to revenge his Quarrel with a Party, ſince 
his Courage never inſpired him to do it ſiugle 
Hand. And his ſelect Party (as he calls 
them) are reſolved to follow the Col. Gene- 
ral , the French Dragoons (Mareſchal de 
Boufflers) Maxim. For he was of Oßi- 
#ion, no Man was fit for a Dragoon, that 
2½ Time of War out-liv'd two Campaigns, 
Or in Peace did not once at leaſt in eve- 
7y fifteen Days, ſeek Adventures for a 
broken Head. Pray diſpatch ie back the 
Corporal; and though the Enemies Lines 
of Circumvallation ſhould be perfect; nas, 


their very Batteries be raisd and fix d, if ; 


you let me kagw the Day preciſel that 
you intend to call this Wav, I will make 
a Sortie to facilitate your Entrance, 1 


have not one Word from our Friend fiace 


I ſaw you. If jour Leiſure will permit 
it, pray let me know what Progreſs you 
have made in the Iaſi Affair that was com- 
municated and recommended to vou by, Dear 
$77, 
Tour affectionate Kinſman, 
and very humble Servant, 


Patrick Hurly. 


For Capt. Charles Mac- 
Donogh, at Ennis. 


Mr Soll. Gen. You ſee that the Gentleman 
was very apprehenſive of Debt, and guarding 
himſelf againſt it at this Time. | 

Mr Attor. Gen. I defire to know in this firſt 
Letter, who it was that was his good Friend? 

Capt. Mac-Donogh. He told me, Sir, he look'd 
upon you to be his great Friend ? 

Court. Had you any Communication or Diſ- 
courſe with Mr Hurly about this Robbery ? Did 
confeſs it ? | 

Capt. Mac-Donogh. I did not put it to him. 
But I told him he would be Indicted of Perjury 
and loſe his Ears. He ſaid twenty Pounds would 
fave them. | 

Mr Hurly. He ſaid, I muſt not ſtay in the 
Country, If I did not pay Mr Arthur. I deſire 
to know, Whether I did not tell him I was to 
meet Mr Arthur? 

Capt. Mac-Donogh. You told me you would 
make an end with Mr Arthur : And yon ſaid at 
the ſame Time, that you had Sir Toby Butler and 
Mr Macnamarra to make the Sheriff your Friend. 
And that did imply to me that you had no Mo- 
ney. | 
Mr Hurly. I came to Dublin in Auguſt, and 
they arreſted me I went to perſect Bonds to 
Mr Arthur for the Debt, Which was 723 Pounds, 


He exacted upon me, and I was forced to con- 
ſent to him a Bond for the whole Demand. 1 
ſent for Sir Toby Butler, and we made up the Ac- 
count: And Mr Arthur made it up near 1000 
Pounds, for which I gave him my Bond. Mx, 
Butler told me you will be reliev'd, by preferrins 
a Bill in Chancery againſt Arthur, I did not ſerve 
him with a Sulpœna, but he abſconded, and ſo 
I got no Remedy to this Day. And the Reaſon 
why I paid him not, was to make him come to 
Terms, that I might retrench the extravagant 
Charge. . - 

Court, Did he give that as a Cauſe why he 
would not pay Arthur, becauſe he had exacted 
upon him. . | | 
Capt. Mac-Donag h. He did not tell me fo. 

Court. Was this the reaſon as you apprehended, 
why Mr Hurly abſconded ; that he was on his 
keeping for tear of Arthur ? 

Capt. Mac-Donegh. For ought J know, it was 
for fear of others as well as Mr Arthur, I re- 
member the Night he came home from Dublin, 
ſome tew Days before the Robbery, that he was 
barricading his Door, and telling me of making 
the Sheriff his Friend; whereby I concluded 
that he could not have that Money, that he af- 
terwards pretended he had loſt. | 

Court. How came you, Mr Hurly, to barricade 
that Houſe, when Mr Arthur had promiſed not 
to diſturb you at the Aſſizes of Ennis. He 
{wears the very Night you came from Dublin, 
you were barricading that Houſe. 

Mr Attor. Gen. I deſire to know, whether he 
believes that he had Money in his Houſe the 
Night he was robbed ? 

Capt. Mac-Donogh. He did tell me ſo, but I 
did not believe him. . 7 
Our. Do you know any thing of thoſe Coun- 
ters: 

Capt. Mac- Donogh. My Lord, about February 
laſt, the Wife of Daniel Hickey, who was ſuſ- 
pected to be in the Robbery, came to me and 
{aid that her Husband was like to be undone for 
paſſing ſome Counters. That if he could get 
his Liberty, he would go to Dublin, and ſwear. 
the Cheat of the Robbery ; and, ſays ſhe, we 
have ſome of the Counters, that they faid was 
Gold, in our keeping, and we will produce 
them. 

Court. Did you ſee any of thoſe Counters at 
any Time. | | 

Capt. Mac-Donogh. Yes, I did, when the Con- 
ſtable took them out of Hickey's Houſe. 

Mr Soll. Gen. It ſeems that Daniel Hickey's Wife 
told him, that ſhe could produce the Counters, 
We ſhall ſhew you that there was Search for them 
accordingly. To whom did you make a Diſco- 
very of this of Hickeys Wife? | 
Capt. Mac-Donogh. I told it to Mr Butler, who 
is a Juſtice of the Peace in the County of Clare; 
and to Capt. Eindon. The Woman was taken 
and Indicted for paſſing theſe Counters. 

Mr Fuſter. How came ſhe to be diſcharged 
after ſhe was taken ? . 

Capt. Mac-Donogh. She was bail'd at the Quar- 
ter Seſſions. | | 

Mr Holl. Gen. My Lord, we ſhall ſhew you 
where the Counters were found, and who found 


them. 
Mr Bernard. 
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Mr Bernard. And we ſhew, that the Man 
that found them hid them. 


The High Conſtable Malter Huonin Sworn. 


Court. Had you any Warrant. and from whom, 
to ſearch for Counters or Counterfeit Money? 

Huonin. Yes, my Lord, I had a Warrant from 
Dean Blood, to ſearch for Goods that were pre- 
tended to be robb'd from Patrick Hurly. I came 
to the Town of Moughna, and brought with me 
fire Men and a petty Conſtable ; and 1 went to 
the Houſe of John Hurly, Patrick Hurly's Father, 
who was Bed-ridden, and removed him out of 
his Bed. And I went to Carzy's Houſe, and dug 
there and found none; and I came to Daniel 
Hicky's and digged about ; and there was a Bed 
of Dung by the ſide of the Houſe, where they 
- fodder their Cattle, and it was a Foot above 
the Floor of the Houſe ; and after ſearching the 
reſt of the Houſe, I ordered the Dung to be.re- 
moved out of the Place, and I bid the Fellows 
come and dig there, and they did; and Hicky'S 
Wife heid the Candle her ſelf ; and one of the 
Men that was next the Wall hit a Stone in the 
Ground, and ir was a Slate over a hole in the 
Floor, and the next of them threw it out, and 
along with it a Suggane and a Purſe ; and when 
I ſaw the Purſe, I would not let him handle it. 
I opened it, and found it full of yellow Counters, 
and took an handful of them out, and called the 
People of the 'Town, and reckon'd them all be- 
fore their Faces. | 

Court. What did you find ia the Purſe ? 

Huonin. My Lord, nothin, but Counters. 

Court. Have you them ? 

Huonin. Yes, I have all that was found I 
came to the Aſſizes at Ennis, and my Lord Chief 
Juſtice Haly ordered me to keep them till I ſhould 
appear at the Trial. | | 


[ Shews the Suggane and Purſe with the Counters, 
which was opened and were 121 in Number. | 


The reaſon why I was ſo careful to ſearch there, 
was becauſe Hicky's Wife was preſſing for my 


not touching the Dung; and after they were 


found, when ſhe ſaw the Counters, ſhe dropt the 
Candle and went away. Says I, good Woman, you 
mult go along with me, I brought the Woman 
to Ennis; and JI was brought before my Lord 
Chief Juſtice, who deſired me to keep the Coun- 
ters againſt the Trial. 

Mr Aurly. Whether it be likely that this Wo- 
man that was Indicted for theſe Counters, would 
not have removed them, and thrown them into 
a by hole; and if they were in the Ground, whe- 
ther the Purſe would not be rotten, | 

Court. He ſays, when it was taken up, the Sug- 
gane that was about it was mouldy and wet, it 
does appear now that it was ſo, for the Purſe it 
ſelf is damnified. 

Mr Soll. Gen. Pray what is the Name of the 
Village where the Houſe ſtands ? 

Huonin, It is Moughaa, where the Father of 
Mr Hurly lives. 7 | 

Mr Bernard, How long aſter the Robbery was 
this found? | 

Huonin. It was a whole twelve Month, 

Vol. V. 


Mr Bernard. Was you directed to ſearch that 
Dunghil before you went to the Houſe? 
Huonin. No, I was not; only a Fellow told me 


that he ſuſpected that Place. 


Mr Kecorder. Was it in the firſt Place or in the 
laſt Place you ſearch d, that you found theſe 
Counters ? 

Huonin, It was in the laſt Place. 

Mr Recorder. How near is this Hicky's Houſe 
to Mr Hurly's ? | 

Huonin. About a quarter of a Mile, or leſs. 


[Alderman 7/alton Sworn.) 


Mr Furſter. Sir, Mr Hurly calls you, to know, 
what Money you paid him? | 

Ald. Walton. My Lord, I came over with Mr 
Hurly in Octuler, 1697. And ſome time after be 
was here, he came to me and told me, he had 
ſome Money to receive, and ask*d me if I would 
receive it for him. I told him it was Mr Burton's 
buſineſs ; but he ſaid he was a Stranger to him, 
and ſo I let my Servant receive 400 Pounds from 
Mr Arthur, and 100 Pounds from Mr Fitz-Symons; 

Mr Bernard. I deſire Ald. Walton to tell when 
they came over in the War time, whether he ſaw 
any Jewels with Mr Hurly? | 

Ald. Walton. We did ſee a Ship that we 


thought was a Privateer, but it prov'd a Friend. 


He then told me, he had ſome things of great Va- 
lue, which he was going to ſecure, but I did 
not ſee them. 

Sir John Mead. How long was the Money in 
your Hands? | 

Ald. Walton. It was all drawn out in three or 
four Months time. 7 

Mr Attor. Gen. Pray was it all drawn out of 
your Hands before 99 ? 

Al. /alton. Yes, yes. 

Mr Sol. Gen. The next thing that was drawn 
out was Writs and Priviſo's, to force Mr Hurly 
to pay back the Money to Mr. Fiſher. My Lord, 
we will call two that were by when theſe Coun- 


ters were found by the Conſtable. 


Thomas Edwards Sworn.] 


Court. Do you know of any ſearch made in any 
body's Houſe concerning Gold or Money ? | 
Edward;, My Lord, I was commanded by 
the High Conſtable Walton Huonin, to the Houſe 


of Daniel Hicky ; and when I came, I found a 


Youth on his Knees making up the Dang. I 


asked him what he was doing there; the Wo- 


man ſaid, he was endeavouring to hide ſome 
Potatoes. I told her, there was no body would 
take them away. Now, my Lord, there was no 
Potatoes there; but we found the Counters un- 
der the Dung, about eight Inches deep in the 
Ground ; they were in a Leather Wallet, whip'd 
about with a Thumb Rope of Hay. 


Court. How did the Woman behave her ſelf 2 


Edwards. When the High Conſtable told her 
you mutt go along with me, ſhe ſaid, now theſe 
are found, I believe I muſt. | 

Mr Forſter. Did you ſee the Counters when 
they were taken ? | 

Edwards. Yes, I did. : 

Mr Forſter. Did they look freſh ? 

Edwards. Yes, they did. 
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Mr Sl. Gen. My Lord, before we go any fur- 
ther, the Gentlemen that are Councel for the 


Traverſer, would fain inſinuate, that the Coun- 


ters were laid there, — that They that hide can find. 


Now therefore, to ſhew that to be impoſlible, 
we ſhall prove to you, that this Woman, the Wite 
of Daniel Hicky, did offer ſome of theſe Counters 
for a Cow, before this Diſcovery. 


[Mortogh Mac-Colloghy ſworn.] 
(Per Interpreter.) 


Mr Attorn. Gen. Does he know one Daniel 
Hicky ? 

Interp. He does. | 
Mr Attor. Gen. Does he know his Wife? 
Interp. Les. | 

Mr Attor. Gen. Had he any Dealing with any 
of them ? : 

Interp. He ſays, he had a Cow, and it was 
ſtray'd, and he found her, and was hurrying her 
home by Hicky's Houſe ; he reſted there, 
being weary, and was taking a Pipe of Tobacco, 
and they ask'd him if he would ſell the Cow ; he 
ſaid, he would : And ſhe went into a Back-room 
and brought two yellow Pieces, — he ſays, he 
has the two Pieces here to ſhew. | 


{ Produces the Pieces, being two yellow Counters, 
the ſame with thoſe that Huonin produced in 
the Purſe. ] 


Court. Are thoſe the Pieces Hicky's Wife offer'd 
him for this Cow? 
Inter p. He ſays, they are. When he was re- 


ceiving the two Pieces the Woman gave him, he 


ask'd her what they were; ſhe ſaid, TWO Gui- 
neas : He ſaid, he believ'd they were ſome of 
Patrick Hurly's Gold. N 
Court. Why did he ſay ſo? 
Interp. Becauſe he imagin'd he had ſome Gold 


Counters. | 
Court. Did he fell his Cow for the Money 
then ? 

Interp. No. 

Court. How came he to keep the Money 


then ? | 


| iaterp. He told her, he did not like the Coin, 


and he would not ſell his Cow for them, becauſe 
they were ſome of Patrick Hurly's Gold; and he 
ſaid, What will you take for em? I have Three- 
pence Half-penny, and ſome Tobacco, and if you 
will take them, I'll give em you for the Pieces: 
Yes, faid ſhe, I will ; and I wiſh I had ſo much 
for every one I have. 

Court. He ſays, he was after this examin'd by 
a Juſtice of Peace concerning theſe Things; How 
came he to be examin'd ? | 

Interp. He went himſelf and ſhew'd em to 


Mr Bindon. | 


Court. Did he go of himſelf? or, Was he 
ſent ? = 

Interp. He ſays, he told Sir Donogb O-Brien 
what had happen'd, and he directed him to go 
to the Juſtice. | 

Court. Pray, how long was it after he had theſe 
Counters ? | 

Interp. He ſays, Nine or Ten Days. | 

Court. Did he go to Sir Donogh of his own ac- 


cord? or, Did any one bid him go? 

Interp. He went freely of himſelf. 

Court. When was it that he receiv'd thc. 
Counters he ſpeaks of ? | - 

Interp. About Chiiſtmas laſt. 

Court. When was it he bought the Cow 

Interp. He ſays, he bought her at Clare Fair 
about Alholland- tide before. f 

Court. What Time was it that the Woman 

would have bought it of him ? 

Interp. It was a good while after. 

Court. Was it before or after Chriſtmas he was 
ſelling the Cow to this Woman ? 

Interp. After Chriſtmas, my Lord. 

Court. How long after? 155 

Interp. He does not exactly remember the 
Time. | | | 
Court. Now, pray Gentlemen, we muſt do 
Right to every budy. When he comes to 
receive the Counters, he ſaid, it was about Chriſt- 
mas; and when he comes to tell you wien 
he bought the Cow, it was all at the fame 
Time. | 

Mr Soll. Gen. No, no; the Matter of the Coun- 

ters was at the Time when ſhe cheapen'd the 
Cow; but he bought the Cow at Al, Saints be- 
fore, and he was about ſelling her at Chriſtmas. 

Mr Recorder. About nine Days after he was 
in poſſeſſion of the Gold, he came to Sir Doneg/ 


O. Brien, of his own accord, and he bid him go 


to a Juſtice of Peace. 
Mr Bernard. Pray, why did he not go to Sir 
Dowgh O- Brien ſooner ? =—— And, what made 


him go then ? 


Interp. He waited for the Quarter - Seſſions. 
Mr Bernard. Who is the neareſt Juſtice of Peace 
living next to his Houſe? | 
Iuterp. Mr Bindon. | 
Court. How came he not to go before Mr Bin- 


don immediately when he got the Counters? 


Interp. He ſays, he waited for the Quarter- 
Seſſions. | 8 

Court. Pray, how came he not to go imme- 
diately to Mr Bindon, being the next Juſtice of 
Peace, rather than to Sir Donogh O- Brien ? 

Interp. He expected all the Juſtices would be 
together at the Quarter-Seſſions. = RE 

Mr Forſter. Mr Hurly deſires to ask that Man 
ſome Queſtions. How came the Cow to 
go out of the Barony after he had bought her ? 
How came the Cow there? | 

Interp. The Man that fold him the Cow in 
Clare Fair liv'd there, and ſhe ſtray d back again, 

Mr Hurly. How came the Cow to go aſtray ? 

Mr Soll. Gen. We cannot tell you, you may 
examine the Cow, the Cow knows beſt. 
Mr Attor. Gen. We will now ſhew, that when 
Hurly came from Dublin he lodg'd at Capt. John 
Lynch's Houſe, and he pull'd out of his Portman- 
teau a large Bag, that look'd as if it were full 
of Gold; and Capt. Lynch handling of it, and 
finding it light, he open'd it, and found it to be 
Counters. This Capt. Lynch is Landlord of Mougb- 
na, and they were intimate together. 


(Cape. Lynch orn.] 


Mr Attor. Gen. Pray, do you know Myr Patrick 
Hur, now at the Bar? | 
| | Capt. 
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Capt. Lynch. L have known him theſe Thirty 


Years. 5 f . 
Count. Have you intimate acquaintance with 


him? 

Capt. Lynch. He cannot deny but I have. 

Mr Aitor Gen. Pray give an Account of his 
coming co your Houle. 

Can Lxvck I met Mr Hurly at Leughrea, at 
one Harry Bargery's Houfe, in the Year 1699, ei- 
ther a little before or aftEr Chriſtmas, | 

Court. Where was he going ? 

Capt. Huch. He was going to the County of 
Clare, from Dublin; and as we were drinking a 
Bottle of Wine, — he went to a Portmanteau 
chat lay on a Table, and raking out Linnen, he 
pull'd out a Bag that held about a Quart; ſaid I, 
Mr Hurly, you are well ſtock'd with Money com- 
ing from Dublin. And I clappd my Hand 
into the Bag, took out an handful, and they were 
Counters, my Lord, of ſeveral ſizes, like ſingle 


and double Louis d'Ors. 
Mr Sol. Gen. Shew him ſome of the Coun- 


ders. | 
[He looks on them.) 


Capt. Buch. This is like them. 


Flurly. When was it? 
Capt. Lynch. It was a little before Chriſtmas, 


or ſoon after. I wonder, Mr Hurly, that 
you ſhould deny it | 

Mr Sol. Gen. Upon the Oath you have taken, 
had you any Diſcourſe at this meeting about any 
Acts of Parliament? ; 

Capt. Lynch. T'll tell you, my Lord: He ask'd 
| how Mr Bankss Money went. Mr Banks was 
one that was robb'd of the Value of T'wo hun- 
dred and fifty Pounds, and the Grand Jury, at the 
Aſſizes, allow'd him the Money when he peti- 
tion'd for it. A while after, in our Journey, 
ſays he, Couſin, I have a great deal of Confidence 
in you, and if you'll aſſiſt me to get Money — 
I told him, in any juſt Way I would, but not 
otherwiſe. | 

Mr Aitor. Gen. Had you any Diſcourſe about 
the Rapparee Act? 3 

Capt. Lynch. He told me plainly, that if I 
would but aſſiſt him, and then brought 
down the Statute, and ask d me again how Mr 
Banks's Money went in our County: I told him, 
he recover'd his Money from the County. Says 
he, Couſin, I really want Money, and if youll 
aſſiſt me in ſuch a Matter, and come to me, I 
will deliver you your Leaſe. I told him, I would 
aſſiſt him in any juſt Way, but no further. 

Mr Recorder. You ſaid juſt now, that he ſpoke 
of the Act. 

Capt. Lyach. He told me, That the Act was a 
rery good Way for a Man to get Money that 


wanted it. | | 
Mr Aitor. Gen. Are you a Relation to Mr 


Ilurly? 
Capt. Lynch. I have a Friendſhip for him, and 


if I had known I was to be ſummon'd, I would 


not have been within forty Miles of this Place 
this Day. 
Court. Pray, what Relation are you to him? 
Capt. Huch. His Brother was married to my 
Siſter, and he and his Father was Tenants to me 


and my Father theſe forty Years. 


Court, Had you any Linnen ſent to your 
Houle ? And by whom? 

Capt. Lynch. My Lord, I cannot tell was it 
Linnen or no, but there came a Trunk, and I 


had a Letter beforehand (it was in 4pril or May 


1700) informing me, that the Trunk would be 


with me that Night, and deſiring me that 1 


would not let the Men that brought it ſee it af- 
terwards, | 

Court. Did the Trunk come? 

Capt. Lynch. Yes. 

Court. Was it weighty ? 

Capt. Lynch It was as much as any Two 
could carry. The Servants told me, they were 
coming all Night, rhat they did not ſleep. | 
1 Cm How far is your Houſe from Mr Hun- 
ly's 7 

Capt. Lynch. Seventeen Miles. 

Court. Had you any Diſcourſe with him in 
the Goal of Ennis? | 

Capt. ynch. Yes; T went to ſee him at the 
Goal of Ennis, and Mr Butler met me: I told 
him, I was going to ſee Hurly. And as we were 
taking a Bottle of Wine together, I ſaid, Couſin, 
It is not fit for any Gentlemen to viſit you, for 
the Pranks you play'd in France, and now this 
Robbery. -— He ſaid, Sir Donogh O-Brien was 
the greateſt Enemy he had againſt him, — 
— he would loſe his Blood, or he ſhould loſe 

is. 

Court. Did the Servants that brought the 
Trunk tell you what was in the Trunk? 

Capt. Lynch. They told me, that it was really 
full of Linnen. And Ulick Boxrk came, and 
expected Mrs Hurly that Night. — My Wife 
was like to die. The Servants that brought 
me the Trunk brought me a private Token, not 
to let any body have it, —— not Capt. Bourk 
himſelf.- But I ſuſpected there was no 
good in it, and I let them take it away; fo the 
Trunk was taken away from my Houſe that 
Night, and brought to a Neighbour's about a 
Mile off. 

Mr Soll. Gen. What Relation is Ulick Bourk to 
Mr Hurly ? | 

Capt. Lynch. They are married to two Siſters: 

Mr Bernard. My Lord, this Gentleman hath 
ſwore very materially, and I deſire he may fix a 
Time, and tell us within a Fortnight ; Was it be- 
fore or after Chriſtmas ? 

Capt. Lynch. I am not poſitive, but it was in 
the Year 1699. | 

Mr Attor.Geu. What Houſe was it at Loughrea ? 

Capt. Lynch. It was at Harry Bargery's Houſe: 

Mr. Hurly. What Time was it? 

Capt. Lynch, I cannot be poſitive: to Time, 
but it was before the Robbery. 

Court. Pray recolle&, as near as you can, what 
Time it was you were together at Loughrea. 

Capt. Lynch. I can't be poſitive. 

Mr Bernard. Was it in the Time of Lent, or 
not? It is ſtrange! | : | 


Capt. Lynch. If I did know to a Day, I would 


tell it, 


that Mr Hurh's Denial to him is more ſtrange x 
He is particular as to the Time of the Trunk; 
and yet he can't be ſo as to the other Time. 


Court, 


Mr Recorder. You ſay, ir is ſtrange; he ſays; 
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Court. Mr Hurh, you ſhall make the beſt Uſe 
df it you can; when the Man tells you on his 
Oath, that he cannot tell; and we can't make a 
Man ſwear more than he can ſwear : He ſays, it 


Vas in 99, and before the Robbery. Was it in 
Winter, or Summer ? 


Capt. Lynch. In the Winter, as I do really re- 
member it. 

Mr Hurly. My Lord, I humbly offer this: 
This Gentleman ſays, he met me at Harry Bar- 
zery's Houſe in Lorghrea; and, that I open'd my 
Portmanteau for him to take out a Bag. 

Court. No, he ſays you open'd that Portman- 
teau to take out ſome Linnen, and you took out 


.a Bag, and you look d into it. 


Mr Hurly. Was this half a Year before the 
Robbery ? 
Capt. Lynch. T do not know. 
Mr Hurly. My Lord, I will prove I was not 


there, at Lowghrea, the laſt time I went home. 


And, my Lord, my Father held ſome Land from 
him : There came ſome Difference, and he told 
his Brother, that if I did not give up the-Land, 
he would give me a Lift. 5 

Mr Bernard. Was there any one in the Room 
then with you? 

Capt. Lynch. No body but Mr Hurly and I. 

Mr Hurly. Pray, Sir, What tort of Portman- 


teau was it? 
Capt. Lyzch. It was a Cloth Wallet, blue and 
red. 
Mr. Attor. Gen. The next Evidence we pro- 
duee is, one Charles Caſſidy; he was thought a fit 
Man for the Service, and was ſollicited to be Com- 


mander in chief of this Robbery. 
[ Charles Caſſidy ſworn. ] 


Court. Give an Account what you know of any 


Robbery of Mr Hur). 


Caſſidy. My Lord, I was a Practitioner in Sur- 
gery; and Mr Hurlys Father fell ſick, and I was 
ſent for to attend him three Weeks or a Month; 
and then one Dr Brady, a Relation of Mr Hurly s, 
was ſent for. And as we were going up to ſee 
other Patients, the ſaid Dr Brady and I, ſays the 
Doctor, If you will take upon you a Bulineſs, 
you ſhall have Twenty Guineas. What is it to 


do, ſays I? Ir is to head a Party, ſays he, to rob 


Harl, and then he will raiſe Money on the Coun- 
ty. And after this, when he came back, the 
Doctor told him what he had offer d me. Hurly 
ſaid, I will give him Forty Guineas; and ſaid, 


he would get People himſelf: And he ſaid, I 


have four Perſons that I will truſt with you, Oc. 
but I went away, and never came near him 
ſince. 

Courts When was this? 

Caſſidy. It was thirteen or fourteen Months be- 
fore he was robb' d. I ferv'd in the Houſe 
from before Chriſtmas to Eafter. 

Court. Mr Huzly, he ſwears thus; That he was 
àmploy'd to attend your Father, that was ſick at 
that time; and, that after ſome Attendance you 
took Occaſion to ſend for Dr Brady, a Relation 
of yours: And going with the Doctor abroad to 

viſit other Patients, he told him, You get little 
Fees from Mr Hurly, but, ſays he, if you will 


head a Party for a pretended Robbery on Mr Hurly, 


he will get Money of the County, and you ſhall 
have Twenty Guineas. He ſaid, he did not _ 
to meddle with it, for his Relations would ſuffer 


by it; but he ſaid, It would be but little that 


every one Would pay: Then, ſaid he, I don't care 
if I do. And when he came home, the Doctor 
told before your Face what he had done : You 
ſaid, What! give him T'wenty Guineas! JI 
give him Forty Guineas. And after, when he 
went home, he thought not fit to do it; for he 
told you, his Face was very remarkable, and known 
in the County, and, that he ſhould be diſcover d. 
Oh! Sir, ſaid you, I'll help you to another Face, 
You told him, he ſhould have one Doncgh C-Brien, 
Daniel Hicky, and Calaghan Carty to aſſiſt him. 

Mr Soll. Gen. Has not Donag] O-Brien another 
Name? f 

Caſſidy) I know, my Lord, it is Donozh O-Bricy 
Andrews s Son. | | 

Court. You have been acquainted fince Cviſimas 
was two Years, When was it that this was ſaid 
to you by Dr Brady? 

Caſſidy. It was the Fbruary after. 

Mr Robbins. How long after this Diſcourſe of 
Dr Hrad) and Mr Hurly did you ſpeak of it? 

Caſſidy. My Lord, I did not ſpeak of it, and 
the Night it was to be tranſacted I ran away 


from my own Houle, for fear of being 1u- 


ſpected 7 

Mr Rc«bins. Did you go before a Juſtice of 
Peace voluntarily? or, Were you call'd to give 
that Examination ? | 

Caſſidy. I kept it to my ſelf till laſt Sunday; 
being at Church, and after dining at Mr Hick- 
man's, they were talking of Hurh's Buſineſs. I 
ſaid, There is a Man in this Country that can 
do Mr. Hurly more Miſchief, in relation to this 
Robbery, than any other. Who is that? ſaid 
he. I, being afraid to bring my ſelf into Trou- 
ble, ſaid no more. Says the Miniſter, You ought 
to be puniſh'd if you don't do your beſt for to 
ſave your Country from Ruin, And, upon this, 
after I came home 1 recolle&ed my ſelf, and L 
went to a Juſtice of Peace and ſwore it; and 
after I had given my Teſtimony, he bound me 
over to proſecute. | 
Mr Sol. Gen. He has done like an honeſt 
Man. | 

Mr Forſter. How came you to conceal it for 
T wo Years paſt ? Did you ever tell it to any 
Man before ? 

Caſſidy. But to one young Man, that I thought 
would joyn with me. | 
Curt. What young Man is that? | 

Caſſidy. Tis one Conner. When I was at 
Mr. Hurly's Houſe, T often play'd a Game at 
Tables with him : When he had not then Mo- 
ney to ſend for a Bottle of Wine, he got me to 
ſend my Note for twelve Bottles of Wine at 
Ennis. ED | 

Mr Attorn. Gen. The Perſons concern'd in the 
Robbery had Vizards : We ſhall thew you, that 
when Mr Hurly was in Dublin laſt, what Shop he 
was at, and what ſort of Commodities he bought. 


There was a Maſque to be acted. 


[ Daniel Kiefe ſworn. ] 


Mr Attor. Gen, Pray, where do you live ? 
; | Kiefe. 


_Kiefe. In Town my Lord, with Counſellor 
1 Gen. If your Lordſhips pleaſe to ask 
him, Whether he knows Mr Hurly ? 

Kiefe. I knew Mr Hurly theſe many Years. 

Mr Ar. Gen. Pray give an Account what you 
obſerved when Mr Hurly was going into the 
Country ; what Shops you met him in, and what 
Commadities he was buying. . 

Kiefe. In February 1699, he came into Mr. 
Bently's Shop, and asked tor Maſques to wear at 
a Maſquerade : He told him he told none, but 
there were ſome in Cyhriſt's Church-Yard ; and he 
went in at the Gare towards the Yard, and 
when he was gone, I ſaid, Mr Bently, I wonder 
what he deſigns to do with them, I fear 'tis for 
no good Delign. 

Mr Att. Gen. Pray where did he go when Mr 
B-utly told him they were to be had in Chriſt's 
Church-Yard ? 

Kiefe. He went ſtreight into the Yard. 

Mr Att. Gen. What Time was it ? 

Kiefe. It was in Fibruary 99, the latter end of 
the Term. | 


Joſeph Bently Sworn. 


Mr Att. Gen. Pray my Lord, that Mr Bently 
may give an Account whether he knows HAurly. 

Beitly. Yes my Lord, I do And I remem- 
ber he came into our Shop to ask for Maſquera- 
ding Maſques or Vizards. And I chink it 
was about January or February I told him 
we had none. Pray, ſays he, can you tell me 
where I can get any? ——— I ſaid Icannot tell, 
unleſs you ger them in the Yard : And he went 
thro' the Shop into the Yard. 

Mr Att. Gen. When was this? 

Bently. It was January or February, 99. 

Mr Fy/ter. Did you ever ſee him before that 
Time ? | 

Bently. Yes, ſeveral Times —— He bought 
ſeveral Things in our Shop. 

Mr F ter. But no Maſques? 

Bently. No, but asked for Maſquerading 
Maſques or Vizards. 

Mr Att. Gen. My Lord, the Reaſon why we 
we have been the more particular in this, is, that 


it has made a great Rumour and Noiſe, that it 


would be of great Diſadvantage to Mr Hurly, and 


therefore we go to theſe Particulars, that no Man 


may pretend but the Matter is made plain againſt 
him. We ſhall produce ſome few Evidences 


more. | | 
Mr Recorder. Hurly has lately publiſhed a Li- 
bel againſt the Gentlemen of the County. 


Mr Geary Sworn. 


Mr Butler. Had you any Diſcourſe with Mr. 
Hurly ? And what? 


Mr At. Gen. Pray give the Court and Jury 


an Account, Whether you know Mr Hurly, and 
his Circumſtances, and any great Quantity of 
Money that he had ? | 

Mr Geary. Mr Hurly, in Fxbruary laſt was 
Twelve-month, told me his Protection was out; 
and he deſired me to get a Lodging for him: 
I deſired him to come to my own Lodging in 
Capel-ſtreet. When he went out of Town I went 
with him as far as Hand-Bridge; he ſaid, he had 


— 
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no Money: And a Day or two after he writ 
me Letter, and deſired me to raiſe his Wife ſome 
Money on a Bend ef Capt. Mic Donnei s: I ſent 
to Mr Cnr, and got him to endorſe a Bill to 
Mr Lum, and the Money was ſupplied : And af- 
ter he came to Town again, I went to his 
Lodging, to Mr Raſcorꝰs in Capel-ſtreet z there 
were two Soldiers that would not let me in; I 
ſpoke to the Sheriff, Mr Cuſack, ſo I went in to 
him, and told him, I was ſorry for him. He 
ſaid it was for proſecuting Sir Donat O-Brien. 
Says he, you know Sir Richard Nagle's Hand and 
Sir Donat O Brien s; there are Letters ro King 
James; and, ſaid he, you and I muſt live, and 
we may get Money by it. | | 

Mr Sol. Gen. Now, my Lord, we call this 
Gentleman to ſhew, that at the 'Time of his 


| ſending this Money, Mr Hurly was in an indi- 


gent Condition. When was it? | 

Mr Geary. It was in Michaelmas Term, 1699. 

Mr Hurly. By Virtue of your Oath, Have you 
no Gratification for coming here ? 

Mr Geary. No, by Virtue of my Oath, I have 
nor. 


Thomas Connor Sworn. 


Mr Sol. Gen. What do you know of Mr Hurly, 
about Money? 


Thomas Connor. That Gentleman, Mr Geary, : 


came to me, and told me, it would be an Obli- 


gation on him to get twenty Pounds for Mr. 


Hurly's Lady; upon that I drew a Bill of Ex- 
change, ſo they had the Money; but what they 
did with it, I do not know. k 

Mr Hurly. Was not the Money paid again? 


Connor. Yes, it was paid. 


Mr ZHurly. Then did I want Money, when 


you drew the Bill, and the Money was paid ? 

Mr At. Gen. My Lord, Mr Hurly was not able 
to pay this Bill, and we ſhall give you an Ac- 
count who paid it. 


Capt. Mac-Donnel Sworn. 


Mr Butler. You heard the Evidence of Mr 
Geary? | | 

Capt. Mac-Donnel. Yes. : 

Mr Butler, What do know of the Matter. 

Capt. Mac-Donzel. I did owe ſome Money by 


Bond to Mr Hurly, and he writ to me to pay 


thirty Pounds: I don't know what the Sum was, 
that Mr Geary had advanced; but I writ him 
Word, I would not pay him any ſuch Sum, but 
I bid him ſend my Bond to Capt. Gardiner's in 
Limerick, and the Money ſhould be paid there ; 
and it was ſent accordingly, and the Money was 
paid: It was ſomething leſs than 50 /. 

Mr At. Gen. Pray, when this Robbery was 
talked of, did any body apply to you to take 


you off that you ſhould not oppoſe the Preſent- 


ment, but ſuffer it to go on. | 
Capt. Mac-Donnel. Mr Hurly ſpoke to me to 
be his Friend. I was always his Friend : And 


Capt. Bourk ſpoke to me to ſpeak to a Gentle- 


man of the Grand-Jury, that lay with me, ( that 
was much againſt him) to deſire him, that he 
would not appear againſt him ; and that he and 
his Tenants ſhould be freed from paying ny 
Part of the Money. = 


Mr Bern 
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Mr Bernard. My Lord, I am Council for the to receive Money for Mr Hurly, and of whom 5 


John Hurly, 1 was employed in 1696, and [ 
received of Mr Teremiah Donovan, 2co 1 and 
Col. Lovet paid me 490 J. for 500 Lovis PO 

Court. In what Year did you reccive it from 
Col. Lovet ? | 


| 
4 
| 
q Traxerſer: The Queſtion is, Whether he be 
Y Guilty of Perjury in an Information, ſworn be- 
0 fore Mr Blood, —= If your Lordſhips will hear 
1 the Proots, we Tha!! turn the Table; and prove 
4 Mr Hurly was à Man that came with a good 


4 Fund of Money into this Kingdom, and left a John Hurly, It was in 96 or 97. 

1 | good Fund in Fraxce, and that he drew Bills of Mr #/ter. And how much more? 

b j Exchange upon his Correſpondent in France; that John Hurly. From Mc Firz-Symmongs, 206 E 
0 his Correſpondent gave him an Account, that 103. in 1597. — And I received a Bill in Zi- 
Ty Nr Arthur ditcovered where all his Effects lay, merick, of 20010. | | 


Mr Foſter. What did he bid you do with the 


4 : 
4 and all was ſeized; and the Bills came back pro- 
Money: 


Then he comes and a.viſes with Sir 
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greed to give him what he demanded, and ac* 
cordingly we gave him Bonds. And in 1699, 
we brought a Bill in Chancery. We met Mr Ar- 
thur's Brother in Dublin, heſaid we ſhould not be 
difturved at the Aſſizes at Eanis : We went down 
accordingly, and carried our Money along with 
us, and ve did go another Way, and not by 
Longhrea. And we ſhall ſhew your Lordſhips 
further, that there was a Quarrel between Mr 
Hus) and Sir Denagh O Brien: Sir Donagh had 
ſuch great Intereſt in the Country, prevailed 
with the Jury for ſome Reaſons, that the Preſent- 
ment was not found for us at the Aſſizes; but 
four Men were taken up for the Robbery, and 
laid in Irons, and they were told there was a 
Commiſſion of Oyer and Termizer coming down, 
and that they ſhould be Arraigned- here is 
Life or Deach propoſed, if you conteſs the 
Matter, and place it upon Hurh, you ſhall have 
_ your Lives, but if you do not, as ſoon as the 
Commiſſion comes down you ſhall ſtretch for 
ir. The Perſons were ſenſible that thoſe who 
threatened them could eſtect it; and they were 
kept cloſe from all others but theſe Perſons, and 
they ſollicited them until they got them to give 
in Examinations againſt Mr Hurly. But they 
came afterwards to Mr Hurly and told him, it 
was che Threats and Dangers they were in, 
made them do what they had done, and that 
they were troubled for it. And after that, 
they went before my Lord Chiet-Juſtice Pyze, and 
they forſwore all, After this the Contrivance of 
the Counters that muſt be managed, and a Bag 
of Counters is brought down to Hicky's Wife, 
and ſhe muſt hide it where it may be found 
by this Huoxin. My Lord, we ſhall ſhew your 
Lordſhips all theſe Matters. I apprehend they 
are Men of Credit that will Swear the Marters 
in my Brief, that Mr Hurley was really and tru- 
ly Robb'd, and that theſe Proſecutions have been 
carried on by Bribery, and ſuch like Practices in 
the Country, 

Mr Foſter. We'll ſhew you that Mr Hurly had 
2000 J. and that he carried a Part of it into the 
Country to pay off Arthur. We ſhall ſhew 
where we had the Money, and that he brought 
it down. | 


(Charles Fitz-Symmons, Merchant, called, did 
not appear ) 


John Hurly Sworn. 


Mr F fer. Pray give an Account to the 
Court and the Jury, whether you were employ'd 


'Þ reſted. 

uy 3 = . 

F! WWiliam Hardie, who adviſed to an Accommo- John Hurly. He ſent me this Money out os 
#$ dation with Mr Arthur : And fo we did, and a- Holland, and bid me ſecure it for him. 


Mr Hſter Did your Brother lay out any Mo- 
ney for a Mortgage. 5 

Jon Hurly. Not any at all. | 

Mr Hurly. I appeal to the Gentlemen of the 
Country, whether I did purchaſe any Thing. 

Mr Recorder. You are not accuſed for a Pur— 
chaſer, Sir. | | 

Court. Did you pay him that Money again? 

John Hurly. Yes, my Lord. 

Court, Was it before he was Robb'd ? 

John Huzly. Yes it was. 

Court. Pray what Diſcourſe had your Brothes 
quan you concerning any Money he had by 
him! | 

John Hurly. He told me all along that he could 
pay Arthur, and that he had a Fund to pay it. 
And I tell you Sir, before this Robbery, I came 
to his Houſe, and his Wife told me, my Bro- 
ther will do very well, for that he has brought 
Money to pay off Arthur. — How do you know 
that, ſaid I ? —= Says ſhe, I ſaw a Bag of Gold 
with him. 5 

Court. Were you there after the Robbery ? 

John Hurly, 1 came next Morning, and I found 
the Trunks broken open, and all the Houſe in 
Diſorder. 3 | 

Mr F/ter. Do you know Capt. Lynch ? 

Fohu Hurly. Yes. | 

Court. Do you take this Huch to be a fair ho- 
neſt Man? | 

| Jobu Hurley. I well tell you what I know. 
About Chriſtmas laſt, I came to the County of 
Galway to Mr Lynch. = There were {ome 
Land that my Father held from him. And he 
ſer the Reverſion of the Land. I told him that 
it was ill done, that we ſhould not have the 
Preference of the Land, and I told him my Bro- 
ther would keep him out two Years. — The 
Servant that was 1-ith me, told me, that he prot- 
fer d him twenty Pounds to {wear the Robbery 
upon my Brother. — — When he came back, I 
asked him about it, and he faid, he feared he 
would prove him not to be within the Articles 
of Gallway ; and ſaid he, if he will give me quiet 
Poſſflion of my Land, tis well; if not, III give 
him a Lift. | | 

Mr HFfter. Do you know of any Jewels that 
belong to Mr Hurly, beſide the Money. 

Joha Hurly. He gave me a Diamond Ring for 
my Wife, and ſhewed me a Ring he ſaid was 
worth 1o0o/. : 

Mr Foſter. Do you know of any Rewards prot- 
fered to ſwear againſt Hurly ? 

Jon Hurly. One Hicky ſhewed me a Note un- 


der Mr Hickman's Hand, and Mr Cufack's * 
at 


That Hickman and Cuſack, promiſed to intercede 
with the Government for Pardon for him and 
others, if they proved the Robbery on Patrick 
Hurly. —— And that they ſhould be found with 
good Meat, Drink, Waſhing and Lodging, and 
diſcharged without Fees. — He ſhewed me this 
Note within a Week or ſome ſhort Time after 
he was diſcharged. | 
Court, You ſay, that this Note was no more 
than that Mr Hickman and Mr Cuſack promiſed 


they would intercede to the Government, it ſo 


be he would tell the Truth? | 

John Hurly. Yes — In proving a Robbery 
upon Patrice Huh. | 

Mr Foſter. Were you at Eunis © 

John Hurly. Yes, I was. : 

Mr Fler. Who was there examined on Oath 
to pre this Robbery ? | 

John Hurly, There was Dorothy Kemp, and Jane 
Hurly, and this Margaret Conneeue, and ſhe was 
examined at Home. 

Mr PFiſter Was Mr Ronane examined? 

Jon Hurly. Yes, and his Man too. 

Mr 55. Gen. Now, Sir, I'll ask the Witneſs a 
Queition. Pray what Credit did the Ju- 
ry give to ir? Was you deſired by your Bro- 
ther before the Robbery, or at the Time of the 


Robbery, to join with one Caſey, to be bound 


with him for the Money ? 
Jom Hurly. J was deſired to join with Caſey. 
My Brother pretended I owed him Money. 1 
told him it was an unreaſonable Thing, for I 


had my Rent to pay. 


Mr Soll. Gen. Did you paſs a Bond to Caſey, 


Mr Hurly ? 

John Hurly. I did, Sir; I told you before. 

Mr Sol. Gen. Who was bound in that Bond ? 

Jon Hurly. None but my felt. FE | 

Mr Soll. Gen. Who did you give the Bond to? 

John Hurly. J gave it to Caſey. 

Mr Sol. Gen. My Lord, about Chriſtmas laſt 
was Twelve-month, he comes to this Gentleman 
his Brother, and deſired he would get him fifty 
Pounds, and he told him, he craved yet the Mo- 
ney if he would paſs his Bond for it to one Ca- 
fey, which he accordingly did; this Bond comes 


into Patrick Hurlys Hand, and he enters up the 


ſudgment and an Execution upon it againſt his 


Brother's Goods, for his own Uſe. Sir, had you 


any Money trom Caſey ? 

Join Hurly. No, I had none. 

| Mr Sol. Gen. Who took the Execution out, and 
who took your Goods upon that Execution ? 

John Hurly. Charles Mac-Donogh did it, I paid 
him the Money. 

Mr Sol. Gen. Who had the Money for Charles 
Mac-Donogh ? 

John Hurly. J had it, Sir. I will unriddle 
this Matter. —— I was very unwilling to go to 
Law. I came to Caſey, and deſired him to 
pretend to lend me 504. and my Brother would 
give him his Bond for it. He will pay you, 
{aid I, but will not pay it me. 

Court. Did you owe your Brother 50 l. 

John Hurly, I did owe him near it, only he 
took ſome Cattle of mine, 

Mr Att. Gen. Pray, Sir, are you in Cuſtody of 
the Marſhalſea, at your Brother's Suit? 

John Hurly. Yes, Jam; and likewiſe at Mr. 
O Prien s and Mr Fitz-Simons's Suit. The Money 

Voi. V. | 
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that I received from Mr Ht-Simons, and paid 
my Brother the ſame Day, I am now in Cultody 
for it ſince April lait. | 

Mr Recorder. You ſay that you received ſeveral 
Sums of Money for your Brother, and you ſaid 


there was a Ballance between you and your Bro- 


ther. How much was that Ballance? And what 
became of it? How much Money had your Bro- 
ther in 97, 98, and 99 ; 

John Hurly. When my Brother went into the 
Country, I diſcounted with him. 

Mr Att. Gen. Lou ſay you received ſeveral 
Sums ; that you paid 200 J. to Mr Gardner, and 
ſome other Sums. How much did you pay back 
in Specie to your Brother? 

Folm Hurly. The Money Mr Fitz-Simons gave 
me, I came to my Brother's Lodging and paid it 
him. a d Cl | | 

Court. This is a Matter that has been tranſ- 


ated within the compaſs of three or four Years ; 
and this cannot flip out of your Memory. You 


ſay all the Money you received of Fitz-Simous you 
paid your Brother again. What more did 
you pay him? | 

Hurly. I paid him the 200 J. in Limerick. 
I paid him 190, or thereabouts more. 

Court. When was that ? 


Hurly. J paid it him in the Year 1697, in the | 


beginning of 98. 

Mr Sol. Gen. You ſay you paid Mr Burton 
200 J. Did you pay any others? 

Hurly. I paid him no more but what I paid 
him for the Farm — I gave him Bullocks; 20 
old Bullocks, at 46 s a- piece, and the reſt came 
to 30 l. more. | 

Mr Soll. Cen. There was a Sum of 2001. paid, 
and the reſt drawn out in ſmall Sums from 


Time to Time, as he had Occafion to call for't. 


How much was Brien's Money? 

Hurly. It was about 40 J. and I gave him a 
Bond of Capt. Lynch's of about 6 1. tos. and 1 
gave him a Bond on a Brother: in-Law of mine, 
and a Bond on Lynch. | 

Mr Att. Gen. How much of the Money that 
you received for Patrick Hurly, did you lend 
out, and to whom? —— Did it amount to 2001. 

Hurly. Yes, I did. | 

Mr Arr. Gen. Did it amout to 300 J. 

Hurly. No, it did not. : 

Mr Att. Gen. Was this Money paid back a- 
gain to Mr Fitz-Simons ? 

Hurly. J have a Bill in Chancery againſt him. 

Mr Recorder. I: deſire to know whether Mr. 
Fitz- Simons had the 300 J. back again? 

Hurly. My Brother told me he paid him eve- 


ry Farthing, and ſaid he had a Diſcharge from 


him. 

Mr Recorder. Pray how much of this Money 
had Mr Arthur ? 

Hurly. 1 don't know of any Dealing with Mr 
Arthur. | 

Mr Att. Gen. I did hear, that he aſſigned a 
Bond of Capt. Chriſtopher O-Brien's to him? 


Hurly. That 300 J. my Brother owed me, and 


the Bond my Brother gave for it, I gave Mr Fitz- 
Simons the Bond, and he arreſted him on it. 
Mr Att. Gen. Pray, Sir, did you ſend any Hol- 
land Sheets, after this pretended Robbery to any 
Place ? 5 
Hurly. Yes, I did, to Capt. O- Briens. 
Fff | Mr Ate; 


— 5 
4 — 


Mr Att. Gen. Where did you find them? 
Hurly. ] will tell you, my Lord. 
told that one Halbuay was coming to my Father's, 
at the Suit of one Ney/an to take all away. —— 
My Father ſent for me, and deſired me to come 
to him, for Haloway was coming to ranſack the 


Houle. | 
Mr Ai. Gen. How long was this after the 


Robbery ? | 

Hurly. It was a Month afterwards. ==— 1 
came there, and one of the Maids told me there 
was a Portmanteau in the Turf-ſtack. +1 
took it home that Night, and I was order'd by 
her to deliver it to Capt. Chriſtopher Q-Brien. 
I ſent for him to a Friend's Houſe, and opened 
it before Capt. O- Brien, and took an Inventory of 
what was in it. There were five or fix Pair 
of Holland Sheets. This was a Month or 
two after the Robbery. 

Mr Recorder. Another Man ſwore, it was the 
beginning of May, or the latter end of April. 

Mr Foſter. We had this Money, and will ſhew 
you how we loſt this Money, and ſhall prove 


the Robbery. 
Dorothy Kemp Sworn. 


Mr Foſter. Pray Mrs Kemp, where did you 
dwell in 992 

Mrs Kemp. Id welt in Moughna in the County 
of Clare, within a quarter of a Mile where Mr. 
Hurly lived. | 

Caurt. Where did you live at the Time that 
he was Robbed 2 Were you in the Houſe when 

the Robbery was committed? 
Mrs Kemp. Les, I was. 


Court. Pray give an Account what you know 
oltered Ten P ounds to hide Counters in your 


of that Robbery. | 
Mrs Kemp. My Lord, 'There was Counſellor 


Ronane three Days waiting for Mr Arthur to 
pay him ſome Money. My Miſtreſs went out of 
Town upon Saturday betore, and took ſome 
Gold out of her Cheſt, and ſhew'd ſome of it, 


and put it in again; and ſhe did not come Home 


till Monday Morning after the Robbery was 


committed. I went to the Trunk to get ſome 


'Table-Linnen, and I laid my Hand on the Bag 
where the Gold was. My Maſter came in the 
mean time and faid, What do you do there ? 
1 ſaid, I wanted ſome Table-Linnen, and my 
Maſter took away the Bag, and put it into the 
Cloſer. | 5 

Court. And ſo you concluded that was the Bag 
of Gold ? | 

Mrs Kemp. Yes, I did. 

Court. Did you know any of the People that 
were at the Robbery ? | | 

Mrs Kemp. No, my Lord, I did not. 

Court, How many Robbers were there ? 

Mrs Kemp. As I underſtand, there were 
of them. 

Court. Did you fee them all? 

Mrs Kemp. Juſt after Supper, Counſellor Ro- 
nane got up to go to Bed, and went out of the 
Door, and then the Robbers got in. We went 
up to lay down the Bed, and my Maſter's Man 
came running and crying, my Maſter is mur- 
dered ; ſo we got open the Door, and there was 
five came up with Swords and Piſtols. 


ſeven 


We were 
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Court. Had they any Maſques or Vizards > 
Mrs Kemp. I cannot tell. They commanded 
us into the Room, where my Maſter's Father lay 


Bed- ridden theſe three Years paſt. 


Court, 
Time ? 
Mrs Kemp. I ſaw five come up, an : 
two more 1n the Parlour. * 8885 2 

Court. Pray Mrs. by Virtue of vo 
what Arms Sx . | 7 8 

Mrs Kemp. My Lord, we kept Arms 
the Door, a Carbine and 
ſomething in Debt. 

Court. Were thoſe the ſame Arms 
had before? | 3 

Mrs Kemp. T cannot tell, but they t | 
Piſtols, —_—_ Gravel into them. Sr os 

Mr Attor. Gen. Who put the Gravel into the 
Piſtols ? 

Mrs Kemp. 'The Tories. | 
Mr Bernard. Was there any Offers made to 
her to put Counters into Hicky's Houſe ? 

Mrs Kemp. My Lord, I was promis'd Ten 
Pounds to put Counters into my Maſter's 
Houſe. 

Court. She ſays ſhe was deſired by one Mu- 
rough O-Bryen, to lay Counters in her Maſter's 
Houſe, or Hickys Houſe; a Bribe of Ten 
Pounds was offered her, and ſhe refuſed it. 
But that he ſent to Daniel Hicky's Wife Twenty 
times; and ſhe has ſome of the Letters he 
WrIt. 

Cure. By whom were theſe Letters writ- 
vets 3 | | | 
Mrs Kemp. By Murough O-Brien, for his Man 
brought them. 

Court. Pray when was this that you were 


How many did you ſee there at that 


juſt b 
Fuzee, becauſe he 4 | 


Maſter's Houſe or Hicky's ? 

Mrs Kemp. It was before the Aſſizes a pretty 
while. 
Mr Soll. Gen. 
Brien, 

Court. Where was it he offered you this Mo- 
ney. 

Mrs Kemp. It was at She a quarter of a 
Mile from where he lives. my 

Mr Recorder. And he was to give you Ten 
Pounds to bury Counters in Zicky's Houſe. 
Mr Butler. When the Rogues came in, how 
did they uſe your Maſter ? 43 

Mrs Kemp. They ty'd him, and Counſellos 
Ronane. | | 
Mr Foſter. You know Murough O-Brien, pray 
how often did you ſee him with Mrs Hicky ? 
Mrs Kemp. I ſaw him often with her. Said 
he, Mrs Hicky, Mr Hicky is caſt down, and he is 
not worth a Farthing, he is tyd Neck and 
Heels. | 

Court. Did you hear this? 

Mrs Kemp. She told me ſo. 
Mr Foſter. We only offer 
go 


My Lord, here is Donogh O- 


it as far as it will 


Mr Att. Gen. It will not go at all. 

Mr Soll. Gen. I am told that Murrough O- Brien 
is in Court; ſhe ſpeaks of ſome Words and 
Letters between her and him, and Mrs Hicky. 

Mr Foſter. What Linnen was taken away bz 
the Robbers? 


Mrs Kemp. 


1701, for Perjury, and a Conſpiracy to Cheat the County. 4.03 


b. My Lord, I partly can ſwear that 

I m_— er Pair of Hand Sheets; there 

was thirty Pair, I waſh'd twenty Pair my ſelf. 
Gurt. How many was left? | 
Mrs Kemp. There was but fire Pair. ; 

Court. How came they to leave them behind ? 

Mrs Kemp. They did not ſtay to take them a- 


way. 
Murough O-Brien Sworn. 
Court. Pray had you any Diſcourſe with this 


/oman concerning Counters? 
t By — Lhe of the Oath I have taken, 
I never had. | 

Court. Did you never offer her 10 J. to lay 
Counters in Mrs Hicky's Houſe? ; | 

O. Brien. By Virtue of my Oath, I did not. 

Mrs Kemp. By Virtue of my Oath, you did. 
Court. Did you ſend any Letters to Hicky or 

his Wiſe? | 

O-Brien. Yes, I did write to Hicky, and to 
his Wife. WS 

Court, Upon what Occaſion did you write ? 

O hrien Hickys Wife came to me, and told 
me, that if I could get a Protection for her Hus- 
band, from Sir 2:41ugh O Brien, he would make 
it plain that this was a Sham-Robbery : And 
Hickys Wife ſaid, ſhe could produce thoſe very 
Counters. Charles Mac-Donogh was by when ſhe 
ſaid, if we would procure a Pardon for her Hus- 
band, they would produce the Counters, and 
make the Matter plain. 

Mr Soll. Gen. This Woman ſays that Murough 
O-Brien came to Hicky's Wife, and ſaid ſo and fo, 
and writ Letters to Hicky's Wife. Murough O-Brien 
comes now and ſays, that Hicky's Wife came to 
him, and told him, that her Husband could make 
out the Sham-Robbery, if he could get a Pro- 
tection for him. Mr O Brien, this Woman ſays, 
that you did ſend to Hicky's Wife, and that you 
did tamper with her. | 

O- kriea. It's a very improbable Thing, if I 
had a Mind ro tamper with her, that I would 
tamyver with Hurlys Whore My Lord, if I 
weu'd have come on ſuch a Bufineſs, would any 
one believe that I ſhould employ this Woman 
that has had a Baſtard or two by Mr Hurly. 


( Murough O-Brien's Letter to Hicky, read) 
Mr. Hicky, 


* I pray do me the Favour to come hither as 
© ſoon as poſſible; for I have ſome Bulineſs to 
talk with you, which chiefly concerns your- 
ſelf : And leſt you may apprehend any evil 
Deſign againſt you, I do here promiſe you, 
that you ſhall be as ſafe as your Heart can wiſh, 
whillt you are in the Company of 

| MMurough O-Brien. 


a a aA 2 aa 


( 4 Second Letter read ) 
Mrs. Fick;, 


: * When I ſent for you on Saturday was Seven- 
night, I thought I ſhould ſee you at Maſs, but 


but I miſſed that Opportunity: I deſire yOu 
=. 


vill ſtep hither to-morrow, and meet me in 
* ſome convenient Place, where we may tal! 
* without Cenſure or Suſpicion : I have no »- 
ther Deſign, but to ſerve you and your Hus 
band. Be ſure you don't fail to come to me, 
if you ever expect any Friendſhip from, 
Mac-B. 


Daniel Mac-Cay Sworn, 


Mr Fefter. Where did you live in March, 99 ? 

Mac- Cay. I lived with Patrick Hurly. 

Court. Where were you the Time of the Rob- 
bery ? | 

Mac- Cay. T was in his Houſe, my Lord; I was 
there on Sunday the 3d of March, and there was 
John Ronane and himſelf, and they were juſt go- 
ing to Bed, and John Ronane was going out of 
the Door, and there came five Perſons with na- 
ked Swords and ruſhed in; they were diſguiſed 
and disfigured : My Lord, when they came in, 
they feld him down on his Face, and gave him 
ſome Strokes; and I was there, and they purſued 
me and Gillian Hur), and we ran up, and they 
locked the Door after us; they made a Shot be- 
low, then I was 1flured it was ſome Bailiffs 
that came to take my Maſter; ſome of the Fa- 
mily was in Bed and ſome up. 

Mr Recorder, Your Maſter was upon his keep- 
ing then ? | 

Mac-Cay. And when we heard the Noiſe be- 
low, we got ſome Sticks, and broke open the 
Door, and perceived two Fellows at the Door; 
they made a couple of Shots at us, but did us no 
Harm ; and then came three or four, and one of 
them purſued me, and made a Shot after me, 
bur did me no Harm: We did not go out till 
theſe Fellows went wut, and then we broke open 
the Door, and we found my Maſter tyed faſt to 
his own Bed-ſide, and Counſellor Ronane; and 
all the Trunks were broke : My Maſter bid me 
go to the next Village and raiſe the Neighbours» 
hood, ſo I did. | | 

Court. Pray Friend, How many did you ſee of 
the Robbers? 

Mac-Cay. I ſaw five my Lord, and two with- 
out at the Window. _ | 

Court. The Woman faid there were five in her 
Maſter's Parlour, and two at the Door. Sir did 
you know any of the Parties that Robbed him, 
upon your Oath ? What Diſguiſes had they? 
Were they black, or had they Vizards? 

Mac- Cay. I cannot tell my Lord. 

Court. Did you take any Notice of any of the 
Arms, whether thoſe Arms belonged to your 
Maſter 2 Take Care upon your Oath, you ſpeak 
nothing but Truth. | 

Mac-Cay. My Lord, we had Arms of my Ma- 
ſter, which they ſeized on, and we found them 
abroad next Morning. 

Court. Did the Bullets hit any Part of the 
Houſe ? 
— No, my Lord, I did not obſerve 
that. 

Court, Pray Friend, was there any more than 
one Shot made? 

Mac- Cay. There was, my Lord. 

Curt. Was there any Mark of any Bullet to 


be ſeen? 8 
Fff 2 Mas-Cay. 
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Mic-Cay. I did not fee any” | 
Mr Fffer. You ſay they came in with Fire- 
Arms and Swords, Had your Maſter any Swords? 
Mic Cay. There was none but one; and they 


had five naked Swords. : „ 
Mr H ter. They had no Fire-Arms but your 


Maſter's ? „ 
Mic Cay. We found them abroad next Morn- 


ing in the Street. 


Mr Her. What Road did your Maſter Hurly 


travel when he went from this Town, the laſt 
Time he was in Dublin before the Robbery ? 
 Mx:-Cay. He went through the County of 
Ca/way, through Mount-Talbot. | 
Mr Foſter. Do you know Capt. Lynch © 
Mu-Cay. Yes, he lives in Capperquin. | 
Mr FE fſter. Were you with your Maſter all the 
Way home ? 
Mac-Cay. Yes, I was 


Curt. Mr Lynch ſaid, (I muft do him Right) 


that he did not remember what Company was 
with him, but that he drank a Bottle of Wine 
with him at Longhrea, and there ſaw the Counters; 
and it is much about the Time this Man 
{wears. 

Mr Recorder. Exactly, my Lord. 

Mr Foſter. Were you with your Maſter when 
he was in Dublin? Did you fee any Quantity of 
Money with him? 

Mac Cay. Yes, I did. 


Court. Pray did you ſee any Counters with 


him? | 
Mac-Cay. No, my Lord: I was offer'd to have 
my Fortune raiſed for ever it J would ſwear, 
that he bought the Counters, and brought them 
to the County of Clare. | 

Court. You ſaw Money with your Maſter, 
Where was it he receiv'd che Money? 


Mac-Cay. I do not knc . ; but he ſhew'd it 


me, and ſaid, It was a ſad Thing to pay away ſo 
much Money : And he put his Hand in his Poc- 
ker and pull'd out ſome Gold, ſome Broadpieces 
and a Gold Cob; and he ſaid, he would keep the 
Purſe, and not take any Thing out until he got 
home to piy Mr Arthur off. | 

Carty. Was it in the Portmanteau ? 
ac Cay. Yes, it was. 

Mr Recorder. Was this the Time that your 
Maſter was in Loughrea ? | 

Mac cay. No, this was in February, and 1t was 
before Chriſtmas he was at Loughrea. | 

Court. Upon what Occaſion was it that your 
Maſter ſhew'd yon the Gold ? | 

Mac-cay. He told me, at his own Lodging in 
WWarbur rect, Is it not a ſad Thing to pay ſo 
much Money to that Rogue Arthur, that had 
ſerv'd him ſuch a Trick ? 

Curt. Did you take notice of it your ſelf? 

Mac cay. Yes: It was not Counters; no, I 
know Gold from Counters. | | 

Court. Were they Guineas or Louis d' Ors? 

Mac cay. They were Louis d'Ors. 
Mr Butler. Pray, when you went the laſt time 
with your Maſter from Dublin, what Way did 


you go to Mount Tallot? At whar Place did you | 


croſs the Shannon ? 
Mac-cay. I do not know the Place; I do not 


know the Name of the Place at all. | 
Mr Butler. Did you ſwim pver, or go gver 4 
Bridge ? I | 


Mac-cay. I think we went over a Bridge. 

Mr Butler. What Bridge? : 

Mac-cay. I do not know the Name of it. 

Court. Did you go thro? Athlone ? 

Mac-cay. Yes, we went thro' Athlone. 

Court. If I had ſaid Lanesborongh, he would have 
ſaid ſo too. 5 

Mr Butler. You are poſitive, that in the laſt 
Journey before the Robbery, you nor your Ma- 
{ter were not at Lowghrea ? 

Mac-cay. J am poſitive. 

Mr Butler, Where did your Maſter lie the 


Night before you came to Tiaquin ? 


Mac-cay. It was at Balliboy. e 

Mr Butler. Pray, Sir, whar Way did you go 
from Athlone to Eyres-court or Ballibiy ? 5 

Mac-cay, I do not know the Names of the 
Towns. | 

Mr Butler. Pray how far is it from Tiaquia to 
Eyres-court ? | 

Mac-cay. I do not know. 

Mr Putler. What Way did you come to Ball- 
boy back again, for that is on this {ide the Sa- 
non, and many Miles on this ſide of Athlone ? 

Mac-cay, My Maſter had his Brother-in-Lay, 
Mr Terry, along with him, and when he came to 
Balliboy he would ſee his Siſter, and ſo he went 
to Tiaquin. _ 

Court. How could you go from Athlon to Ball- 
boy ? Did you lie at Athlone that Night ? 

Mac=cay. No, my Lord, we did lie beyond it, 
at a Place where there is a Bridge. 

Court. Where is that Bridge? 

Mac-cay. It is on the Shannon, on this ſide 
Aghrim. | = 

Mr Butler. If you pleaſe, Sir, did you carry 
the Portmanteau to Tiaquin 

Mac-cay. Yes, I did. 

Mr Butler. And was it not left at any other 

Place behind you ? 
 Mac-cay. No, it was not. 

Mr Butler. You are poſitive you carried it to 
Tiaquin ? | oo 

Mac-cay. Yes, I did carry it to Tiaquin. 

Mr Butler. Was it left at Gort Inſbigery before 
you went to Tiaquin, or after? 

Mac-cay. My Maſter hired a Horſe, and he 
was lame; and he deſir d me to go on Saturday, 
before he came himſelf, or Capt. Sourk, and his 
Father-in-Law kept him. 

Mr Butler. Was the Gold in the Portmanteau 
at that time? | 

Mac cay. Yes, it was. 
Court. And you carried the Portmanteau to 


Gort from Tiaquin ? | 
Macxcay. Les; I came from my Maſter from 


Tiaquin to Gort ; he ſent me on Saturday, and he 


came on Sunday Night. 

Mr Butler. My Lord, I will make it appear, 
by three or four Men of undoubted Credit, that 
Mr Hurly did ſwear, at the Aſſizes of Ennis, that 
ke was at Loughrea before he went to Tiaquiz, and, 
that he left the Portmanteau there, and did nu: 
carry it to Tiaquin. 

Mr Butler. Did your Maſter pay for the 
Horſe he hired ? or, Did you hear he gave a Pond 
for it ? | 

Mac-cay. I do not know. | 

Court. Do you know of any Bond given 2 


170t. for Perjury, and a Conſpiracy to Cheat the County 405 


Mr Hurly, to pay the Hire of the Horſe ? 
Mac-cay. I do not know indeed, my Lord. 
Mr Recorder. He ſaid, his Maſter ſhew d him 

the Money in Town, and laid it was a Shame to 

pay it to Arthur. Now, did your Maſter pay the 

Money ? | -- 
Mac cay. He told me, that Arthur promis d to 

come to his Houſe in the County of Clare; and, 

that he would make him take it on eaſier Terms 
than if he ſhould pay it in Dublin. 
Conrt, If he had the Money, why did he not 
pay it him ? i | : 
Mac-cay. He ſaid, he hoped to compound with 
A;thur eaſier than to give him all that he deman- 


ded. 


| Mac-cay is a material Witneſs, as to Calaghan Car- 
ty: Do you know Calaghan Carty ? SE 
Mac- cay. Yes, very well. 
Court. How long have you known him ? 
Mac-cay. Theſe two Years. | 
Court. Were you with him before my Lord 
Chiet-Juſtice Pyne? 
Mac-cay. Yes, I was ; he made an Affidavit, 
and ſwore before my Lord Chiet-Juſtice Pye. 
Court. What was the Subſtance of it ? 
Mac-cay. That he knew nothing of the Rob- 
bery; and, that he was much concern'd he had 
{worn againſt Mr Hurly, They lodg'd at the 
Lack Bull in Church-ſtreet. | 
| Court. Are you confident that this Calaghan 
Carty ſwore before my Lord Chief-Juſtice Pyne ? 
Mac-cay. Yes, he dids : 
Mr Butler. Where did you lie the Night be- 


fore you went thro* Athlone ? . 
Mac- cay. I am not ſure of the Name of any 


Place where we did lie ſince we left Dublin. : 

Mr Butler. You are poſitive you did lie in a 
Place that had a Bridge upon a River ? 

Mac=cay. Yes, I am. 

Court. Pray, one Queſtion more: You ſay, 
You have gone witk Mr Hourly ſeveral times to 
the Country; How often did he go Conaught 
Way ? 

Mac cay. He went always Conaught Way. 

Court. How often has he gone, that you can 
recolle& your ſelf ? 

Mac-cay. We came from the County of Clare the 
Summer after I came to him, to Loughrea, and 
Eyres-Court, and over Banagher-bridge, and ſo to 
Munſter-Evin. 

Court. Which is the Way you uſed always 
to go? 

Mac-cay. That Way; but that Time he went to 
Athlone, | 


[ Chriſtopher O-Brien ſwore. ] 


Mr Butler. Pray, Sir, by vertue of your Oath, 


did you offer any Money to that Man? 

O-Brjen. No, upon my Oath. 

Mr Butler. Did you offer him Money, or pro- 
miſe to raiſe his Fortune, if he would give Evi- 
dence about Counters ? | 

O Frien. Never, my Lord. He came to me 
and told me, there was ſome came to his Maſter, 
and would ſwear, that —=—— were come from 
France. 

Court. Did you ever make him any Promiſe, 
or any Offer at all? | 


Mr Bernard. My Client tells me, that this 


_—y 


O-Brien. Never in my Life, my Lord. 
 Mac-cay. Did not you, at the Swan Tavern, 
when I carried a Letter to Capt. Bourk ? 

Court. How long ago was this ? 

Mac-cay. Before the Term, I think. 

Court. Was it before Chriſtmas ? 

Mac-cay. No, my Lord, it was after Chriſtmas. 

Court. Mr Hurly, you know the contrary to this 
your ſelf If you'll have me, Til ſend for the 
Examination {worn by your ſelf concerning this 
Matter. 

Patr. Hurly. He ſpeaks to him more than once. 

Mr Recorder. Had you any Diſcourſe with 
Mr O-Brien about the Counters? | 

Mac- Cay. Yes, once or twice. | 

Mr Recorder. Had you any Diſcourſe about 
them more than once ? | 

Mac-Cay. He never ſpoke to me about the 
Counters, but once at the Swan Tavern. 

Court. That of Mr O-Brien's tampering with 
this Man; Mr Hurly, you are complain'd of be- 
tore Chriſtmas laſt. He ſaid, he was once with a 
Letter at the Swan Tavern; and, that Mr O- 
Brien did there talk to him about tampering with 


other Witneſſes; but it was before that, that you 


ſaid Mr O- Brien tamper d with himſelf about the 
Counters. 

Court. Where was it? 

Mac Cay. At the Tavern. 

Court. At what Tavern ? 

Mac-Cay. The Swan. 

Court. When was this? - 

Mac-Cay. Before Chriſtmas, or a little before the 
laſt Term. 

Court. He ſays, it was the Time of his deli- 
vering of a Letter. ; 

Mac-Cay. My Lord, I deliver'd a Letter to 
Capt. Fourk, at the Swan Tavern, and I think it 


was before Chriſtmas. 


Court. So that you deliver'd more Letters than 
one? = 
Mac-Cay. I deliver'd ſeveral to him. 

Court. It muſt be left to the Jury. This Gen- 
tleman is accus d by this Mac-Cay, and how far 
what will weigh with every any Man. 

Mr Butler. This Mr Mac-Cay was very poſi- 


tire, that the Portmantean was carried to Tiaquin, 


and, that it was not left behind. I am ready to 
prove, by two or three credible Evidences, that 
Mr Hurly did ſwear at the Aſſizes, that it was left 
behind at Loughrea, and, that it was not carried 
to Tiaquin. 
Mr Bernard. My Lord, I deſire we may firſt 
roduce another Witneſs to the Subornation ; 
* Crips, a Perſon ſuborn'd to ſwear againſt 
lient. 


John Crips ſworn.] 
( Per Interpreter.) 


Court. Where does he live? and, With whom? 
F” envy He lives at Moughna, in the County of 

Ye. 

Court. Ask him what he can fay of any tam- 
pering with him to ſwear againſt Mr Hurly. © 

Iaterp. He ſays, one Halloway and Walter Ney- 
lan tamper'd with him: That Halbway ſent for 
him three Weeks after Mr Hurly was taken to 
Ennis, and he ran into a Rabbit-hole, for bonus 
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afraid of him, and ſent his Wife to know what 


he would have of him. x 
Interp. And, my Lord, he is telling a long Sto- 
ry of this Haſoway being a troubleſome Man 3 
and, that the whole Country would joyn with 
him, to give an ill Character of him, it it were 
not for the Perſons he appears againſt. And 
he ſays, he was always inclin'd to do Evil, and 
every body was afraid of him. 5 
Court. Ask him, Was there any Offer made to 


him ? 


Interp. He ſays, That Neylan and Hallway 


offer d him Fifty Pounds to ſwear againſt Mr 
Hily ; That he contrivd the Robbery againſt 
himſelf. | 

Court. Were they both together? or, Did they 


ſpeak to him ſeverally ? 


Interp. They ſpoke to him ſeverally. 
Court. Ask him, Where was it that Hallouay 


propos'd this to him ? 


Taterp. About three Weeks after Mr Hurly 


was put into Goal: He ſays, Halloway firſt ſpoke 


to him. 

Court. Did Halloway ſpeak to him any more 
than once ? = 

Iuterp. He ſays, He deſir'd him to go with 
him before Mr CO- Brien, and he offer'd him Six 
Guincas to go and prove the Matter, and, that 
he would give him the reſt afterwards. 

Coat. Was any body by? 

Tatezp. He ſays, No body. 

Curt. Where was it that Neylau offer'd him 


the Money ? | 


Iuterp. He ſays, my Lord, that Halloway uſed 


ſeveral threatening Words, if he did not comply 


with what he deſir'd him to do; and, that he 

would ſend him to Goal at Ennis, where he ſhould 

not fee the Light any more. | 
Curt. Can he remember the Day that this 


was ? | 
Iuterp. About Six Weeks after Hurly was 


taken. 
Curt. Where was it that Neylan profter'd him 
any Reward, and what it was he ofter'd him ? 


[.4: this the Fellow ſplutter d, and made a terrible 
Noiſe in Iriſh. | 


Interp. My Lord, he will not anſwer to the 
direct Queſtion. He ſays, my Lord, that Halb- 
way threaten d him, and broke open his Doors, 
and came there with Arms, and brought a diſ- 
banded Soldier, and took him by the Hair of the 
Head, and threaten'd him, becauſe he did not 
come to him at the Time appointed. 

Court, Did he complain to any Juſtice ? 

Inter p. He ſays, he complain'd to Mr Fitz- 
Gerald. = be | 
Curt. Pray ask him what Neylan ſaid to him: 


Inter p. He ſays, he ofter'd him the grazing of 


Collops tree, and an Houſe and Garden during 
his Lite, to ſwear againſt Patrick Hurly. 
Mr Butler. What Time was it that Nylan 
made him this Offer? and, In what Place? 
Interp. My Lord, the Anſwer he made to that 


is, That Fal/rway, after he had taken him out of 


his Bed, and dragg'd him by the Hair of the Head, 
that then they and Ney lan met. 
Court. Where was it he met N,? 


Taterp. At Bally Ryan, in a Houle there. 

Court. What Time? | 
\ * About a Month before Micha, 
alt. | 

Court. Pray, ask him where it was that Mr 
Neylau did tell him he would give him the 
Six Collops grazing, to ſwear againſt Patrich 
Hurl)? | 

Interp. He ſays, he will recolle& it: He ſays 
laſt Summer. | y 

Mr Recorder, I am inform'd, my Lord, thar 
while this Man was ask'd the Queſtion, Huzly 
ſaid, laſt Michaelmas. | Mr Hur), I ne- 
ver ſaw any Man, ſo far preſum'd to be a Cri- 
minal, behave himſelf with ſo much Impudence 
before. LE 

Court. Mr Hurly, if you don't give over throw- 
ing out Words to your Witneſſes, we mult put 
you into the Dock. Ask him Interpreter, Docs 
he know Calaghan Carty, that was Witneſs here 
to day ? N 
Unterp. He has known him ſince he was a lit- 
tle Boy, and his Father, Mother, and Family. 

Court. What does he know of that Cars Swea- 
ring before my Lord Chiet-Juſtice Pye ? 

Iiterp. He ſays, my Lord, that he did Swear 
before my Lord Chief Juſtice Pyne, and there was 
a great Lady and a young Man by. | 

Mr Beraard, Now, as co Mr Lynch, whether 
he made any Propoſal or Otter, or had any Dif- 
courſe with him on May day laſt ? 

Iuterp. He ſays, he ſaw him the Day before 
May-day; and, that he was very civil to him : 
There was ſome Controverſy berween him and 
Mr Hurly, about the Land of Monghna; and he 
ſaid to me, Now Patrick Hurly is gone to Goal, 
and ſo is John too, and they are both in Irons, 
and they will never retrieve it, and you had beſt 
come and live with me in Cozarght. He told him, 
that neither his Wife, nor his Mother-in-Law, 
would conſent to go to Conaught. Says he, I 
have ſet the Land from the Hurlys to the Bloods, 
and Hurly ſhall never have any thing to ſay to it 
more. 

Court. Did he ever perſuade him to take a falſe 
Oath againſt Mr Hurly ? 5 

Inter p. He ſaid, That in Lis Agreement with 
the Bloods he reſerv'd the grazing of four Collops, 
which he ſhould have, if he would ſwear that 
he was one of the Robbers himſelf, and prove 
the Robbery upon Hurly . And he made anſwer 
to Lynch, Why ſhould J do that, that will hang 
me? And then Huch ſeem'd ſorry that he had 


propos'd it to him. 


Mr Recorder. Ask him, Who was with him 
when Calaghan Carty ſwore an Examination betore 
my Lord Chief-Juſtice Pyne? | 

Taterp. Daniel Hicky, Daniel Mac-Carty, Donogh 
O- Brien Andrews, and himſelf. | 

Mr Recorder. How came he to go along with 
theſe Perſons ? | 

Interp. He ſays, That he came there to pre- 
vent being perſuaded to take a falſe Oath. 

Mr Recorder. Does he know what Calaghan 
Carty ſwore ? PE | 

| Jaterp. He does not know. 
Mr Recorder. Who writ the Examination of 


Calaghan Carty ? | 


Interp. He does not know, 
Mr 
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Mr Butler. Was it written at my Lord Chiet- 
Jultice Pyue's? or, Had he it written before ? 
Inxterp. He brought it written to my Lord 
ief-ſuſtice Pyne. 
cnn My Lord, this Man does not ſeem 
to be a Man of any Credit. Nolan and Lynch 
are fyorn, pray let them attend. 
Court, If tuo Witneſſes ſpeak directly contrary 
one ro the other, muſt not it be left to the Jury 
which they will believe? What does the Witnefs 


Cribs ſay ? | 
e He deſires a Guard, for the Safety of 


his Perſon. 8 
Ar. Lynch Hands up again.] 


Cet. Mr Lynch, had you ever any Diſcourſe 
with this Man concerning Mr Patrick Hurly and 
Mr John Hurly's being in Goal? 

Lyach. Yes, I had, my Lord: I ſaid to him, 
that I heard he has been lately in Dublin, and, 
that he has been an Evidence for Hurly. No real- 
ly, ſays he, I was not; I am weary of him, and 
if I could get theſe People that you ſet the Land 
to, to let me be here a Year, I would not live any 
longer with him. | 

Court. Did you offer him the grazing of four 
Collops ? 

Huch. I never did, my Lord. | 

Mr Hutler. The Credit of this Gentleman, and 
ol chat Fellow, is left to the Jury. 

Mr Lyach. This Diſcourſe was about this time 
Twelvemonth, at the Fair of Moughna, and Ri- 
chard Hurly, Patrick's Uncle, declar'd to me, that 


it was a ſham-Robbery. 
(Walter Neylan fands up again.) 


Court. Mr Neylan, had you any Diſcourſe with 
this Man about Mr Hurly ? | 

Neylan. I never had any Diſcourſe with him, 
or jaw the Man, till this Day, never ſince he 
was born. | 

Court. What Tim was it he ſays that he had 
this Diſcourſe with Neylan? 

Mr Butler. In the Place where he ſays he had 
the Diſcourſe with Neylaz in a Houſe, there ne- 
ver was a Houſe, nor ſo much as a Hutt 
there. | 

Neylan. No, my Lord, there never was a Houſ- 
there in my Memory, 

Court. Mr Neylan, how far is this Moughaa 
from you ? 

Neylan. Three Miles. | 
Mr Bernard. And you not know this Man! 


* 


[Mr Wakeham, my Lord chief. Juſtice Pyne's 
Clerk, ſworn. | 


Court. Mr WWakeham, Sir, pray do you know 
any Perſon that came to ſwear Examinations 
before my Lord Chief-Juſtice Pyne, concern- 
ing the Robbery of Mr Hurly in the County of 

are 

Mr Wakeham. My Lord, there came four Men, 
but I was buſie, the Gentleman read the Exami- 
nations. | 

Court, Do you know the Perſons? 

Mr Maleham, I do not know 'em; they were 


ordinarily clad ; there Was a Gentleman, one 
Mr Terry, that brought em. 


[Daniel Hicky ſwsrn ] 


Mr Bernard. Pray give my Lord an Account 


of any Otters that were made you, or Threats 
uſed to you, to make you ſwear againſt Mr 
Hurly *? 

Daniel Hicky. I told it twice before my Lord 
in Augu/t laſt. My Lord, I was taken by JViliam 
Halloway and Thomas Bourk, they took me to Goal, 
and they bolted me; and there was Mr Neylan in 
the Goal, and he ſpoke to me about the Robbe- 
ry that was committed on Mr Hurly. I ſaid, I 
knew nothing of it at all: And he told me, I 
would be hang'd, for it was ſworn againſt me : 
And I was brought before Mr Hickman and Cu- 


ſack, and they told me, That there was one Carty | | 


had ſworn that I was at the robbing of Mr Hur- 
ly, by his own Conſent ; and, that if I did not 
declare it, I ſhould be hang'd ; and ſaid, that 
Mr Huth will hang us if we ſay we robb'd him. 


Never heed him, ſaid they, it will be no Harm 


to any Man that ſwears againſt him. 

Court. How long did you remain in Goal ? 

Hicky. I was kept in Goal till A»gaft, from the 
26th of March. | 

Court. Was any body with you 2 

Hicky. Calaghan Carty and Daniel Carty. 

Court. What had you a Day? | 

Hicky. We had twelve Pence a Day; and Mr 
Nolan brought red Coats, and would have us 
{wear we had thoſe Coats on ' when we robb'd 
Mr Aurly. And they carried us before Mr Butler, 
and we would not ſwear; and then we got but 
nine Pence a Day. 

Court. Did you ſwear that Mr Hurly was not 
robb'd ? | 

Hicky. I did ſwear that I was not at the robs 
bing of him my ſelf. | 

Court. But you were examin'd about this Rob- 
bery before Mr Hickman and Mr Cuſack ? 


Hicky. They deſir d me to ſwear thatI was at 


the robbing of Mr Hurly with Daniel Carty ; and 
they told me, I ſhould be hang'd if I did not 
ſwear it. | | | 

Court. Did you ſwear it ? 

Hicky. Yes, I did. | | 

Mr Bernard. After you fatisfied theſe Gentle- 


mens Importunity, how long was it before you 


were diſcharg'd out of Priſon ? | 
; Hicky. I was kept in Priſon till after the Aſ- 
zes. | | 
Court. Who did you ſwear was with you at 
the Robbery ? = 

Hicky. Calaghan Carty, Donogh O-Brien, and 
Daniel Carty. 

Court. Has he any other Name but Donogh Q- 
Brien ? 5 

Hicky. Yes, he generally goes by the Name of 
Donogh O-Brien Andrews ; ſome call him fo : His 
Name is Donogh O-Brien. | 

Court. How came you to get your Diſcharge 
out of Priſon ? ' 

Hicky. My Lord, when my Lord Chief Juſtice 
Pyne came, we were carried to the Bar. When 
I was at the Bar, I was told I muſt take the Af- 


fidavit againſt Mr Hurly, and if I would not, I 
ſhould 
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ſhould return to Goal again. — The Goaler 


would let no body come near the Bar; for we 
ſaid, We will tell the Truth, and would not 
tell a Lye againſt Mr Hurly. And he went out 
and came in again, and took us back to the 


Goal. 


Mr Bernard. How long after this were you diſ- 


chare'd ? a 

Hicky. We petition'd my Lord Chief. Juſtice, 
and ſent after him to Limerick, but got no An- 
ſwer; and then they ſent a Mittim to keep us 
in Goal. They ſaid, if we got Bail, they would 
enlarge us: So Donogh O-Brien's Friends were 
bound for him, and I got a Friend to be bound 
for me ; and I was bound for another of the Pri- 
ſoners. 

Court. Did you ever make an Affidavit before 
my Lord Chief-Juſtice ? | 

Hicky. Yes, we came to Town and made an 
Affidavit before him. 

Ourt. Who was with you? 

Hicky. Calaghan Carty, Donogh O-Brien, Da- 


niel Carty, and Crips. 


Mr Fifter. After you gave in that Affidavit, 
and went home, what did you do then ? 

Hickz. We went home then, and we heard that 
they had a Warrant againſt us. 

Court. You ſay, you {wore before the Lord Chief 
Juſtice, and, that Calaghan Carty, Crips, and Donogh 
O- Brien werexthere. And you are very ſure that 


| Calaghaa Carty was one? 


Hicky, Yes, he knows me, and I know him; he 
15 my Relation. | | 

Court. Mr Neylan, you are upon your Oath, 
Did you ſee this Perſon in the Goal at Ennis? 
Pray give an Account of what paſs'd there, and 
what Fine was put upon him to make him diſco- 


ver. - a 
Neylan. My Lord, when he came to Goal, he 


ſought for me, and I told him that one had diſ- 


cover'd: And he ask'd me what I would adviſe 


him to do; and I ſaid, I'd adviſe him to diſcharge 


a good Conſcience. 
Mr Juſtice Coote. I am not a Judge of the Fact, 


but the Jury is : Hicky, you were brought before 
me, and when I examin'd you, you went back- 


ward and forward, and I committed you that 
Night to the Goaler's Care ; and when you were 


brought into the Court you ſaid, You would ſtand 
by the Examination you ſwore before my Lord 
Chiet-Juſtice Pyne. | 

Mr Sol. Gen. What did Mr Hickman perſuade 
you to do when he tamper'd with you? 

Hicky. When Walter Neylan went from me, I 
was brought to Mr Hickman and Cuſack, and they 
told me, there was an Examination of Mr Daniel 
Carty. It is in vain for you, ſaid they, to deny 
the Fact, but you muſt ſay what we will have you 
to ſay, or elſe you ſhall be hang'd ; for Carty has 
ſworn, that you and he were at the robbing of 
Hurly : That you left all the Gold and Linnen in 
his Barn for him. 
Mr Attor. Gen. And did Mr Cuſack ſay ſo 
too ? | 

Hicky. Yes, he did ſay ſo, | 

Mr Soll. Gen. What ſhould be the Seducement 
of Mr Hickman, or Cuſack, to have you forſwear 
your ſelf? | 


Hicky. There was a Contrivance between 
Halloway, Hickman, and Carty, to ſwear. 

Mr Sd. Gen. But why ſhould Mr Hickman dg 
this? What End could he have in it? 

Hicky. I cannot tell. 

Mr Attor. Gen. You Hicky, is Mr Hickman à 
Papiſt, or Mr Cuſack ? | 

Hicky. No, Sir. 
Mr Attorn. Gener. For what Purpoſe ſhould 
_ come to you, to have you forſwear your 
elf * | | 

Hicky. They did do it. 

Mr Dean. What became of that Note Mr Hick- 


man and Cuſack gave you ? 


| Hicky. Calaghan had it, and brought it to 
own. - . 

Mr Butler. Hicky, you were examin'd at this 
Bar before: Did not you ſwear the ſame Thing 
againſt Mr Cuſack ? And after, when he came in- 
to Court, and you ſaw him, did not you retra& 
in open Court what you ſwore before ? Did you, 
or did you not ? "I 

Hicky. I cannot tell what I did. I told him 


that he gave me the Note. 


* Coote. Then I'll tell you what you did. 
Mr Cuſack, to the beſt of my remembrance, came 
to the Side Bar there. Mr Hurly, you were 
there; and after Mr Cuſack came in, this Per- 
ſon was asked the Queſtion, whether that Mr. 
Cuſack tamper'd with him: And he ſaid no, 
that he only deſired him to ſwear nothing but 
the Truth. | | 


Mr. Huiſh ſworn: 
Mr J. Coote. I'll ask Mr Huiſh a Queſtion, or 


two; for ſuch a Fellow as this is not to be en- 
dured. Mr Huiſh was not you preſent when 


this Man was brought before me. 


Mr Huiſb. I was, my Lord. 

Court. 1 only ask what happened in my Houſe; 
as to the Behaviour of this Man. | 

Mr Huiſb. When I came firſt, the Book was 
put into his Hand, and he was Sworn. But on 
Examination he ſeemed to be ſullen, and would 
not anſwer. But he owned that the Examina- 
tion he gave in the Goal was faiſe, and the Exa- 
mination he gave before my Lord Chief Juſtice 
was true. And when you ſat down to reduce 
what he ſaid into Writing, he began to retract. 
When it was written that he ſaid, that before 
my Lord Chief Juſtice was true, and the other 
falſe ; he began to fall off and faulter, and ſaid, 
Did I ſay ſo? You examined him alone that 
time, and gave him Encouragement to ſpeak the 
Truth. And after it was asked, had you rather 
be examined before the Judge alone, or before 
all the People here? Then he was for being ex- 
amined before the Judge alone. So I went out 
and left him and this Daniel Hicky together, for 
near three quarters of an Hour. Then your 
Lordſhip called us in, and ſaid, this Fellow 
is ſullen ; and will not give any Account. 

Mr J. Cvote. I did preſs this Man to tell the 
Truth. Did Hickman or any of thoſe People in- 
tice him to ſwear any falſe Oath, and one tim® 
he ſaid they did not, and another time he 


ſaid they did. = 
Mr Foſter 
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Mr F.fter. Did he at any Time deſire that his 
Examination ſhou'd be deter'd, until he came to 


Court the next Day. 

Mr Huiſp. Truly I don't remember that Par- 
ticular. 1 . 

Mr Hſter. Hicky, What was the Meaning 
that when you were examined before Mr Ju- 
ſtice Cote, that you ſaid, Did I fay it, or did 1 
not ſay it? | | 

Hicky. I was afraid ſome of them would 
ſwear againſt me. They were following me all 
Day — Mr O- Briens Man was after me. And 
Mr Huczin came and told me I ſhould be hang'd 


if I did it not. | | 
Donogh O-Brien Andrews Sworn, 


Mr H fter. My Lord, if it pleaſe your Lord- 
ſhip, I deſire he may give an Account of this 
Nlatter. 
O Jrien.— My Lord, I was then Priſoner 
by Thomas Bourk, and they would ſhew no War- 
rant, till they had ty'd me with a Cord, carried 
me to Ennis, and bolted me; and afterwards 
brought me before Mr Hicknau——And they 
told me, that Daniel Carty had given an Exami- 
nation againſt me, that I was one of the Perſons 
employed to rob Hurly ; and that if I did ſwear 
as Carty did, I ſhould have the ſame Reward 


Carty had: And that it was not for me to pre- 


rend to live in the County of Clare, if I did 
not ſwear as Carty did. | 

Court. And did you ſwear then? 

O-Brien, If your Lordſhip pleaſes, T'll declare 
the Matter Tom Hickman and John Cuſack 
told me that I had Reaſon. to curſe the Time 
that I did not ſwear as Daniel Carty did. 

Mr Att. Gen. How long is it ſince Mr 
Hickman and you were ſo familiar, that you 
call him Tom. | | 
O- Brien. They ſaid, I ſhould be hang'd for it, 
if there were no more Men in the E ; 
and I was accordingly ſent into the Dungeon, 
and hand-cuff'd, and they came and tyd me, 
and told me, that Calaghai Carty and Daniel Carty 
had Sworn ; and they would put a Lump of 


Gold in my Wife's Lap, if I would ſwear I was 


employed to rob Mr Hurly: And Halloway came 
to me, and ſaid, declare the Truth of the Matter, 
and ſwear as the reſt did; and Pll go and ſpeak 
to th: Goaler, and get you eaſed as well as 
Carty. Every Day Halloway came to me and ſaid, 
I ſhould want for nothing, if I would ſwear as 
they did. So on Sunday Morning a Yoke was 
brought to me, and they were going to Yoke 
me, but they did not do it; and after Service 
that Sunday, Tom Buck came to me, and told me, 
they came from Tom Hickman, and if I did not 
ſay as the reſt had ſaid, I ſhould be hanged ; 
but I was weary of the Bolt and Hand-cuff, and 
I had not my Friends to come near me, nor my 
Wife, ſo I reſolved I would do any thing, rather 
then lye in the Condition I was in, and I ſaid, 
I would ſwear what they pleaſed. 

Court. And did you ſwear ? 

O-Hrien. My Lord, upon this Anſwer my 


Bolts were taken off, and the Hand-cuff; and I 


was carried abroad to William Butler, and he 
_ * 2 I came before him, why I was 
Vol. 


ſo obſtinate againſt the County, as I had been; 
but if you reſolve to do it now, ſays he, it 
will do as well, and if you ſwear as the reſt did, 
you ſhall have as good a Reward as Daniel 
Carty, and twelve Pence a Day, during the Time 
you was confined, 

. Court, Did -=_ not — the Words he had 
then written down id not you f | 
Words he had written? | * 

O- Brien. No, I did not. | 
Court. But you ſwore to them afterwards— 


Did he read the Examination to you? 


O-Brien. Yes, he did. 

Court. Did you ſwear to it ? 

O-Brien. Yes, I did it to eaſe my ſelf. 

* Mr Recorder. Is the Examination true, at this 
ay ? | 
O-Brien. No, it is not. 

Mr Soll. Gen. I deſire that Examination may be 
read, and he may tell us, what part of it is true, 
and what not. | 

O-Brien. My Lord, I after went to Goal, and 
received the Allowance Mr Butler ordered me, 
twelve Pence a Day And my Lord, ſome 
time in Summer before the Aflizes, Halter Ney- 
lan that was now in Court, brought down one 
of Mr. Hurly's Coats, and asked us whether we 
knew theſe Coats that we wore in the Rob- 
bery— He told us, Mr Butler deſired us 
to ſwear to the Coats ; but we refus'd to do it, 
and then we were turned into the Goal, and 6d. 
of the 1s. taken from us. 

Mr Robbins. Were you ſworn laſt Auguſt, and 
before whom ? 1 

Q-Brien. Before the Lord Chief Juſtice Pyne. 

Mr Robbins. Did Calaghan Carty make an Affi - 
davit at the ſame Time. 

O- Brien. Yes, he did. | 

Mr Soll. Gen. Who writ your Examination? 

O-Brien. T writ it my ſelf. | 

Mr Soll. Gen. Who writ Calaghan Carty's Exami- 
nation ? : 

O-Brien. I do not know; I was by at the 
ſwearing of it. „ 

Mr Soll. Gen. Who writ Hicks Examing- 
tion ? 

O-Brien. He writ it himſelf. | 
Mr Soll. Gen. How long were you in Town be- 
fore you gave in your Examination? 

O-Brien It was not paſſing three or four 
Days? 

| Mr. Soll. Gen. Who came into your Compa- 
ny ? ; | | | 
O-Brien. No body, until I came to Kiltartan, 
and that Night Madam Hurly came into the 
Houſe, and lay in the Houſe that Night, ſhe 
and her Brother ; She ask'd me where I 
was going? I told her, I was coming to Town 
to declare the Truth. 

Mr. Soll. Gen. And did you come to Town in 
their Company? | 

O-Brien. Yes, I did. | 

Mr. Soll. Gen. And what other Company cams 
along with you and Mrs Hurly ? | 

O-Brien. There was no body but Terry and 
Crips. 1 

Mr Soll. Gen. And within three or four Days 
after you came, you ſwore the Examination? 

O-Brien. Les, I did. 

Ggg Mr Suk 
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Mr Soll. Gen. How long after you came to 
Town, did you fee Calaghan Carty ? | 
O-Brien. I ſaw him at Kilcock, before I came 


to Town. | | | 
Mr SZ. Gen. And where did you meet Daniel 


Hicky * 

O-Brien. Coming towards Kilcock. 

Mr Soll. Gen. It vas remarkable, that he 
ſhould accidentally meet Mrs Hurly and her Bro- 
ther at Kiltartan, and Calaghan Carty, and Hicky 
and he, ſhould meet on the Road and Way to- 
| gether, to clear their Conſciences — Did 

Hicky, Carty, and you lye in one Lodging ? 

O-Brien. I lay in Church-Street. 

Mr Soll. Gen. And Calaghan Carty, and Hicky lay 
there too ? | | 

O- Brien. Yes, they did. 

Mr Sol. Gen. Were you examin'd in Irons? 

O-Brien. No, I was not: I had them taken off 
me, and was carry'd abroad; and I was told, 
that if I did not ſwear as the reſt did, I ſhould 
be hang'd in eight Days Time. | 

Mr Recorder. Would Mr Butler make you for- 
ſwear your ſelf ? | 
O-Brien. He would make me {wear as the reſt 

did. | 

Mr Sol. Gen. What diſtance from the Goal 
was you examin'd ? | 

O- Brien. Near the Goal. 1 

Mr Soll. Gen. Had you any Hand- cuffs, or 
Irons, when examined. 

O- rien. No, I had not. | 

Mr Soll Gen. My Lord, I muſt ask this Man, 
whether his Father be in Town, and whether he 
had any Diſcourſe with his Father Do you 
know your Father ? 

O-Brien, I know my reputed Father. 

Mr Attorn. Gen. By Virtue of your Oath, Did 
you ſee your Father, ſince you came to Town? 

O-Brien. No, I did not. | 

Mr Attorn. Gen. Had you any Diſcourſe with 
your Father concerning this pretended Rob- 
bery — And did you fay any thing to him a- 
bour it, and what was't ? 

Os, Brien. I ſaw him at Home; I never acknow- 
ledg'd to him, I was concern'd in this Robbe- 


ry. : | 
"Mr Recorder. Pray, My Lord, did he declare to 


his Father, that he was concern'd in this Sham- 


Robbery ? | 
O-Bricn. No, I did not. 


Mr Recorder. Did you tell your Father any 
thing of the Contrivance ; or would your Fa- 
ther have prevail'd with you to own you were in 
the Robbery ? | 

O-Brien. Yes, he would. 


Mr Recorder. Did you ever tell your Father, 


that you uſed Mr Hurh's own Arms in the 


Robbery ? 
O-Brien. No, I did not. 
Mr Recorder. Well, now well call your Fa- 


ther. 
Donogh O-Brien Andwews, Sen. Sworn, 


Mr Sl. Gen. Pray, upon the Oath you have 
taken, give an Account of what Diſcourſe paſ- 


ſed between your Son and you, about this Rob- 
bery t 


Donogh O-Brien Andrews Sen. My Lord, This 
will be look d upon to be very ſtrange, and very 
unnatural, for a Father to appear againſt his 
Son; yet I muſt have Regard to my Oath, and 
ſhall not be backward to declare the Truth 
When this Robbery happened, ſome time paſs'd 
before the Contrivance of it was fully diſcove- 
red; and when my Son was taken and carry'd to 
Goal about it, I did not go near him for three 
Weeks. When I went to him, I was paſſionate- 
ly concern'd for him; and I asked him, What 
ſhould make him ſo wicked, as to be concern'd 
in ſuch a Fact, as he and the other Rogues were 
accuſed of 2 and I asked him with Vehemence, 
Did you do it? He ſaid, yes, I did do it; 
and he never deny'd it, nor no one doubted of it 


until ſuch time as he went afterwards to Dy- 


blin. The Particulars I was not curious in ask- 
ing him, becauſe I had an account of them from 
others, and all Men allowed them to be true, 
becauſe they own'd it themſelves. After the 
Aſſizes, and that they came out of Goal, I took 
Oportunity to diſcourſe my Son, but found by 
him, that he had no mind to diſcourſe me 
But then, my Lord, I asked him one Day, whoſe 
Arms he had; were they Patrick Hurly's? Says 
he, Where elſe ſhould I get Arms? 

Court, Had you all this Diſcourfe with your 


Son Donegh O-Brien, that young Man there? 


Old Donogh. Yes, I had. 
Young Donogh O-Brien. When he taxed me 


With this, I was indifferent in the Matter, and 


when he asked me about the Arms, whether 
re were Patrick Hurlys Arms; What elſe ſaid 


Mr Soll. Gen. Is the reſt that your Father ſaid 
true or not? Lou have heard what your Father 
ſaid, that you confeſſed to him you were con- 
cern'd in the Robbery ? 

I. Donogh. I ſaid what I told you of the 
Arms ; bur as to the other part, I do not remem- 
ber that ever I ſaid it to him. | | 

Mr Soll. Gen. Old Man, Do you remember? 

O. Donogh. Aye very well, too well to my 
Sorrow. 

Mr Recorder. Young Man, Do you believe that 
he is relating Truth or not? 

I. Donogh. I do not know whether he is or 
no. 
Mr Soll. Gen. Are you a married Man? 

V. Donogh. Yes, I am. | | 

Mr Att. Gen. Pray who are you married to ? 
What Relation is your Wife to Mr Hurly ? 

. Donogh. Mr Hurly is her Uncle. | 

Mr Foſter. Old Man, What Relation are you 
to Sir Donogh O- Brien ? 

O. Donogh. I know no Conſanguinity between 
Sir Donogh O Brien and me. But Sir Donegh 
purchaſed the Reverſion of my Farm, and 1 live 


in it, paying him Rent. 


Patrick Hurly. Pray whoſe Horſe, and whoſe 


Expence brought him here ? 
O. Donogh. The Horſe belongs to one M. 


Everhing. 


P. Hurly. At whoſe Charge? | | 
O Donogh. At the County's Charge, who pro- 
ſecnted you for Perjury. | | 


Cort 


Court. Do you expect any Abatement of your 


_ Domgh. I am ſo far from it, that I am rai- 
ſed 500. this Year more tian ever. 

Court. By whom? _. : bees 

O. Donogh. By my Landlord, Sir Donogh O- 


Brien. | | 
Court. Are you to have an Abatement from 


Sir Donogh O-Brien, after this Y ear? | 
O. Donogh. I am not to have any. have not 
any Trick or Quillet in any way. I do not 
expect any thing of that ſort. £ 

Mr Sol. Gen. There is another Part of this 
Young O-Brien Audrews's Evidence, that relates 
to the Juſtice of the Peace Mr Butler, and he 
is here in Court. 

Mr Attorn. Gen. Your Lordſhip, has heard 
the Evidence of this young Donogh O-Brien An- 


drews, wherein he has been flinging againſt a 


whole Court and County, 

Court. It was never otherwiſe ; tho? a Juſtice 
of Peace be in the juſt Execution of his Office; 
yet when Criminals come to be charged, they'll 
recriminate thoſe that appear againſt them. 


William Butler Sworn. 


William Butler. My Lord, I had an Account 
that this Sham-Robbery, that Mr Hurly ſet up 
as I do believe, was diſcovered by Carty, and I 
had an Account that Donogh O-Brien that young 
Man was in Goal, and was willing to make an 
ample Diſcovery too ; and I rid to Ennis, and 
went to my Quarters where I generally lodge ; 
and ſent to the Goaler for him, who brought 
him to me; and then I told him, my Buſineſs 
to Town was to examine him, if he were will- 
ing to give a true Account of the Matter. He 
went then about propoſing to make Bargains 
with me, but I told him I had no more to fay ; 
but if he would give a true Account of the Rob- 
bery of Mr Hurly, any Kindneſs I cou'd do for 
him, it ſhould be done. He ſaid he was afraid 
of the Gallows; and ſitting down gave me 
that Examination which he has given me, and I 
have writ it down faithfully, as diſtinctly and 
truly, as if it was for Life and Death ; and I 
promiſed him nothing, nor threatened him. He 
ſeemed to be ſo penitent for being concerned in 
the Action, and was ſo much troubled that it 
was diſcovered againſt Mt Hurly, that he wept 
a great deal in my Company, and did declare, 


that if others had not diſcovered againſt Mr 


Hurly, he never would. And I parted with 
him, and bid the Goaler be civil to him. 

Mr Soll. Gen. Mr Butler, Did you tell him, 
that he ſhould be hanged, if he did not ſwear ? 
Butler. By Virtue of my Oath, I did not. 

Y. Donogh. Did not you tell me, the Quarter- 
Seſſions was adjourned for a Week longer, on 
account of this Commiſſion of Oyer and Termi- 
ner 

Butler. No, by Virtue of my Oath, I did 
not I ſent for Mr Hickman, and he was 


with me, by the time I went midway thro' this 

his Examination; and when I had finiſh'd it, 

it was read to him diſtintly, and he ſwore 

tO it. | 

Mr Attorn. Gen. Now my Lord, if your Lord- 
Vol. V. 
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ſhip be pleaſed, the Examination that was ta- 
ken by Mr Butler, I deſire it may be read Para- 
graph by Paragraph. | 

Mr Sol. Gen. Was this Information written 
by Mr Butler out of his own Head, or did you 
give him that Account as it is down there, or 
is it a Story framed by him? | 
T. Donogh. Mr Butler writ it; I told him 
ſeveral Things, but he framed them as he pleaſed 
himſelf. 

Mr Sol. Gen. What Information did you give 
then to Mr Butler ? | 

Y. Donogh, I dofit remember. | 

Mr Soll. Gen. *Tis impoſſible for any Man to 
frame ſuch a Thing out of his own Head. | 

Mr Fuſter. Whether there was not a Report 
that there was a Commiſſion to come donw of 
Oyer and Terminer ? | 

Mr Butler. They did talk fo, but I had no 
Diſcourſe of it; I uſed him mildly, and only 


deſired him to tell the Truth. 
The Examination Read. 


Mr Recorder. Did you lie at Daniel O- Keans's 
Houſe that Night after the Robbery ? 

William Butler. Yes, I. did. : 

Mr Recorder. Who told Mr Butler that ? 

I. Donongh. I told him it. 


Donogh O-Brien's Second Examination, ta- 
ken before Lord Chief. Juſtice Pyne read, 
where he anſwers what he ſwore in 
tbe former. 


Mr Foſter. I deſire, my Lord, the Examination 
before Baron Ecklin may be read. 


[ Clerk reads Calaghan Carty's Examination le- 
fore Baron Ecklin.] 


Mr Soll. Gen. My Lord, I deſire the ſame Me- 
thod may be obſerv'd in this as in other Caſes, 
for Hands may be alike, and not the ſame. 

Mr Robbins, Here has been two Examinations 
of Calaghan Carty ; one he owns, the other he de- 
nies. Now, my Lord, we have produc'd three 
or four Witneſſes, that he was never before my 
Lord Chief-Juſtice, and there ſwore that what he 
had formerly ſwore in the Country was falſe; 
that Patrick Hurly did contrive a Robbery againſt 
himſelf. | h 

Mr Recorder. Mr Robbins (with ſubmiſſion, my 
Lord) is mightily miſtaken ; they ſaid, there was 
an Examination taken before my Lord Chief- 
Juſtice, but not that this was it. 

Mr Butler. You cannot here read an Aſſidavit 
ſworn before a Baron of the Exchequer, there is 
no Colour for it. | 

Court. Calaghan Carty, pray were you examin'd 
before any of the Judges as to that Matter? 

Carty. No, my Lord, never in my Life. 

Mr Sol. Gen. Never in his Life. There 
is no proving it but by my Lord Chief-Juſtice, 
and to prove that this is the Man for, a Man 
may come in the Name of another Perſon and 
ſwear, and the Man he perſonates know nothing 


of the Matter. Who drew your Examina- 
tion, Donogh O-Brien ? 
Ggga Carty, 
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Carty. I did it my ſelf. 

Mr Sol. Gen. And who drew Hicky's ? 

Carty. Himſelf. 

Mr Soll. Gen. And who drew Calaghan Carty 8 
— I can't tell. 

Court. I never knew an Examination, but 
where the Perſon was examin'd whether it was 
true or not; otherwiſe it goes for nothing ; and 
if the Perſon does not own it now, it mult be 
prov'd upon him. . : 

Mr Fiſter. My Lord, an Examination given 
in before the Court, and upon Record, we come 
and delire it may be read, to confront an Evi- 
dence, for this Man is forſworn. | | 

Curt. I had the Curioſity my ſelf, for the 
Satisfaction of Juſtice, to ſend for my Lord Chief- 
Juſtice's Clerk, Mr H/akeham, and examin d him 
here in open Court : Being examin'd, I remem- 
ber, ſaid he, there did come ſuch four Men, 
and they were ſworn before my Lord Chief-Ju- 
ſtice ; but, that this 1s one of the Men, I cannot 
ſwear. | | 
Mr Soll. Gen. I have no ſuch Examination at 
all. If you pleaſe, read the Affidavit before Ba- 
ron Ecłli n. . 

Mr Recorder. [comparing the Afidavits] Theſe are 
both the ſame, Word for Word, drawn both by 
Mr Terry; they are both his Hand-writing. 

Mr Butler. I deſire Mr William Butler may give 
an Account, he is ſworn, about the Portmanteau. 
Whether Mr Hurly did not ſwear that he left 
the Portmanteau at Longhrea, at Bargerys Houle, 


whilſt he went to ſee his Brother at Tiaquin? 


Chriſtopher O-Brien. My Lord, IT ask'd Patrick 
Hurly what Care he took of his Money at his 
coming to the Country; he ſaid, he left it at 
Loughrea, and would not carry it to Traquin, for 
that was a looſe Family. This he told 
at his own Houſe, after he had ſworn it in the 


Court. 


[Mr Taylor ſworn] 


Mr Butler. Mr Taylor, declare what you know 


of Mr Hurly's Swearing at the Aſſizes, about the 


Portmanteau. 


Mr Taylor. I was at the Aſſizes at Ennis, and 


Mr Hurly ſwore that he left his Portmanteau at 
Loughrea when he went to Tiaquin; and, that he 
told Mr Bargery there was Matters of great Con- 
ſequence in the Portmanteau, and deſir d him to 
take care of it; and, that Bargery did ſo, and de- 
liver d it ſafe to him at his Return. 5 

Mr Hurly. Mr Butler knows the County of 


Galway : I deſire to know whether it is likely for 


me, going to the County of Clare, that I ſhould 
leave my Portmanteau at Loughrea, and come back 
again. | | 
” Mr Butler. I don't know that, but you did 
ſwear it. | 
Mr Recorder. And his Man ſwore he carried 
it with him to Tiaquiz. So "tis — Trim Tram, 
like Maſter like Man, both forſworn. 0 
Mr Soll. Gen. My Lord, the Perſons produc'd 


by Mr Huriy are Men, by their own Confeſſion, 


who at ſome Time or other were forſworn ; and 
they are ſuch Men as have nothing between them 
and the Gallows but this Shifting: They are 
ſenſible no Jury can believe them, 
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Mr Robbins. My Lord, we are charg'd but 


with one Indictment, there is but one Venire, I 


think. | 

Mr Butler. There are two. 

Mr Attor. Gen. Mr Robbins, if your Client be 
guilty of the Perjury, clear him of the Cheat if 
you can. | 

Court. The conſtant Practice of this Court js 
that if there goes a Yenire between the King and 


a Party indicted, and that there be ſeveral In- 


dictments againſt the ſame Party, the Court will 
charge the Jury with em all, unleſs he comes in 
by Councel, and ſhew ſome good Cauſe why 
you cannot go on with ſome of em. | 

Mr Ator. Gen. My Lord, I think that the Con- 
trivance is made out ſo fully to the Satisfaction 
of every Man preſent, that there never was ſtron- 
ger Evidence than of both theſe Villanies, the 
Perjury, and Conſpiracy to Cheat. When a Man 
has liv'd extravagantly, and then goes about all 
manner of Ways to retrieve himſelf, if Perjury 
goes unpuniſh'd, it ſhall lie ac the Door of thoſe 
Gentlemen that have heard this Matter ſo fully 
prov'd to-day : And this poor Country muſt ſut- 
fer by Perjury, if Care be not taken to ſuppreſs 
it, *Iis now growing late, and I will not take 
up more Time in ſumming up this long Evidence 
to the Jury, bur leave it to the Court. 

Mr Juſtice Cote. Gentlemen of the Jury, you 
have heard a very long Evidence, and I will re- 
peat the Heads of it to you as well as I can, that 
you may diſcharge your ſelves with Honour and 
Conſcience You have taken an Oath, and I 
hope you will not be led to the preventing of 
Juſtice, one Way or the other. Mr Hurly ſtands 
indicted here of Perjury,, for making a falſe cor- 
rupt Oath before a Juſtice of Peace, Mr Blood ; 
before whom he ſwore, in an Examination that 
was read in Evidence, That he was robb'd of ſo 
many Guaneas, Piſtoles, and other Goods, at his 
Father's Houſe in Moughna, in the County of 
Clare : That he was robb'd by four Perſons, 
whoſe Names he knows not, but by their Tone 


they ſeem'd to be Vriſpmen; and, that the ſame 


was not done by any Contrivance of his: After 


which, he did exhibit a Petition to the Judges 


of Aſſize, and did endeavour to recover from 
the County the Value of what he was ſo rob- 
bed of. n 

Gentlemen, Mr Dean Blood prov'd to you, 
that the Priſoner at the Bar did take his Oath, 
that the Contents of the ſaid Examination was 
true, and, that he ſign'd it in his preſence. . 

Gentlemen, the firſt Witneſs that was produ- 
ced unto you to prove the Perjury, and that 
Mr Hurly was not robb'd, but had ſwore fallly in 
that Information, was one Calaghan Carty. And 
he being ſworn, tells you, That at the Time that 
this Robbery was committed he was in Mr Hur- 
Iy's Service; and, that Mr Hurly came to him, 
and made Moan to him, that he did owe Mo- 
ney; and, that he could pay his Debts if this 
ſame Calaghan Carty would obſerve his Directions, 
and do what he would have him to do; and, 
that thereupon this Calaghan Carty did tell him, 
he would; and the Dire&ion was, That he 
ſhould joyn other Perſons he nam'd, and put on 
a Diſguiſe, and take an Opportunity when Mr 


Ronane was at the Houſe, and perſonate — 
| elves 


ſelves to be Robbers, and take away the Goods 
and Money out of the Houſe, and when they 
ſhould have ſo done, to return them again. And 
this Calaghan Carty was to go to one Mr Foſter O 
for a Suit of black Clothes, and he was to come 
back again. Theſe were the Orders he receiv'd, 
by the Direction of Mr Hurly. He tells you, 
That he did accordingly joyn the relt ; that they 
had Coats, Diſguiſes, and Swords left for em in 
the Barn, which they took and put on; that they 
did actually bolt into the Houſe at Mr Ronane's 
coming out of the Door, and took thoſe Fire- 
Arms that were laid for em; and, that they had 
their Intelligence from Mr Hurly, the better to 
perſonate their being Robbers. And he tells 


5 
you, that part of them went up to Mr Hurlys 


hamber, and there took the Bag; and, that 
they were directed by Mr Hurh to pour it out 
before Mr Ronane (the better to make the Pre- 
tence out againſt the County) and likewiſe, when 
they ſhould get in, tie Mr Hurly and Mr Ronane; 
and, that a Bed-cord was laid in the Window 
for that Purpoſe: And he tells you, that they 
had fir'd off the Fire-Arms, and, that there was 
nothing in them but Pouder. And, Gentlemen, 
you will ſee anon how far this Man ſwears the 
Truth, out of the Mouths of Mr Hurlys own 
Evidence. | —— 
Mr Hurly, to leſſen this Man's Credit, has 
produc'd to you ſeveral Witneſſes, who ſwear, 
that he ſwore an Examination before my Lord 
Chief-Juſtice Pyne, or Baron Ecłlin; Wherein he 
pretends that this Calaghan Carty ſwears directly 
contrary to What he ſwore in his Information 
before a Juſtice of the Peace in the Country, and 
to what he pleads now. To this Ca/aghan Carty 
ſays, He never ſwore any Examination before 
any Judge ; and if any was ſworn in his Name, 
it was done by ſome other, that did perſonate 
him. That Examination was produc'd here, but 
there was no Evidence that this Calagban Carty 
was the Perſon that ſwore it, and he deny'd that 
the Name to it was his Hand-writing: And he 
ſeems to be too ignorant a Perſon tc contrive 
ſuch an Examination. Now, whether you cre- 


dited him, or thoſe Perſons that ſwore againſt 


him, is left to you. | 

The next Witneſs in behalf of the King is Mar- 
garet Conneene; ſhe tells you, That ſhe was a Ser- 
vant in the Houſe, and, that theſe Perſons did 
come into the Houſe, and ſhe hearing Murder 
cry d out by Mr Hurh's Servant, ſhe came out of 
the Kitchen : She tells you, that they made ſe- 
veral Shots, particularly at her, and, that there 
was no Hurt done, nor any Marks of the Shot 
or Bullets in the Wall. She tells you, That at 
firſt ſhe was of Opinion that it was a real Rob- 
bery; but afterwards diſcourſing with Calaghan 
Carty, he told her how it was : And beſides, that 
ſhe was of another Opinion upon the account 
of a Table- cloth taken away at the Time of the 
Robbery, which ſhe ſaw afterwards come back 
in a Trunk or Portmanteau that was ſent to 
Mr O Brien after the Robbery. 

Walter Neylan was likewiſe ſworn, who gives 
you an Account, that he was in Priſon at Ennis 
tor Hurly's Debt, being bound for him to one 
Thomas Arthur, and, that he was in the Priſon 
when Huth was brought thither ; that they were 
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Chamber-tellows: That Mr Hurly did go ſo far 
in the Confeſſion of this Fact to him, that when 
Daniel Carty became a Diſcoverer, and began to 
accuſe Mr Hurly of this Matter, Donogh O-Brien 
Andrews junior, who was then likewiſe in the 
ſame Goal, did defire to know of him what Me- 
thod Mr Hurly would take to get him diſcharg d, 
and, that if he could not do it ſoon, that hemuſt 
be forc d to confeſs the whole Truth: And he 
ſwears, that he did acquaint Hurh therewith, 
who ſaid, that he ſhould be undone if the ſaid 
O-Briea Andrews ſhould confeſs it; and gave him 
a Piece of Money to give to the ſaid O-Brien, 
and bid him tell him, that he would ſoon get 
him diſcharg'd. Nolan was ſo cautious of this, 
that he would not do it himſelf, but one Daniel 
Carty being preſent, he gave him the Money, and 
he gave it to O-Brien. That O-Briez ſaid, This 
will not do, I muſt and will tell the Truth. He 
ſays, Mr Hurly went fo far, that he told him he 
would give any Gratification in the World to 
prevent Donogh O-Brien's coming in againſt him; 
for, if he did, he ſhould be ruin'd entirely. A- 
gainſt this, Mr Hurly ſays, that Neylan was exaſpe- 
rated for being in Priſon thro' his Means, ſo that 
he tamper'd with Witneſſes, and became his in- 
veterate Enemy; and not only ſwore falfly him- 
ſelf, but tamper'd with others to ſwear falſly 
too; of which he has offer'd ſuch Evidence as 1 
ſhall obſerve to you hereafter. | | 

The next Evidence, Gentlemen, that was pro- 
duc'd to you was one Charles Mac-Donogh. He 
tells you, That he was employ'd as Sollicitor to 
Mr Hurly, and, that he was intimately acquain- 
ted with Mr Hurly, and knew a great deal of his 
Concerns ; and, that one Night, being come back 
from Dublin, the very Time before he was rob- 
bed, he talk'd with him, and ſaid, He was a 
ſtrange Man to come to the Country without 
Money, and, that it would be too hot for him ; 
that the preſent Sheriff was Mr Arthur's Friend ; 
and ſays, that Hurly did even then fortifie his 
Houſe, becauſe he look'd upon himſelf to be in 
no condition to pay his Debts; that he was ex- 
treamly poor, that he durſt not appear. He tells 
you, that Mr Hurly did tell him that he brought 
down Money ; and tho' he did tell him fo, that 
yet he did not believe it, becauſe when he told 
him of the Sheriff, Hurly ſaid, that Sir Toby But- 
ler and Colonel Macnamarra had a great Influencs 
upon the Sheriff, and would make Intereſt with 
him, ſo that he will do me no Harm. | 

He tells you, That much about this time Mr 
Hurly employ'd himſelf in reading Acts of Parlia- 
ment, and one of 'em was the A& relating to the 
Articles of Limerick and Galway; and, that he 


had ſome Diſcourſe of being comprehended with- 


in the Articles of Galway. That Mr Mac-Donogh 
told him, he thought he was then in France, and 
that he was not there; and he ſaid, He would 
prove that he was then in Galway : And reading 
the Rapparee Act, he ſaid, That it was a very 
pretty Way for Perſons to recover Money from 
the County. He tells you, Gentlemen, that af- 
ter this he left Mr Hurly, and Capt. O- Brien writ 
him word that he was robb'd, and deſir'd that 
he would come and ſollicite at the Aſſizes of 
Ennis on his behalf: But he was ſo far from be- 
lieving that he was robb'd, or yielding to that 

Deſign, 


Defign, that he writ back a Drolling Letter, as 
he calls it himſelf, and he did not think it pro- 

r to be concern'd for him. He turther tells 
you, That there were ſome Perſons that gave an 
Account to him of certain Counters, one Hichy's 


Wife, and, that if her Husband might be pro- 


duced, he and ſhe might make great Diſcoveries 
relating to theſe Counters. | 


This took Wind, and the Juſtices of the Peace 
gave a Warrant to the High-Conſtable alter 


Huonin, to ſearch for thoſe Counters: They 


came to the Place where this Hurly liv'd ; the 


firſt time he miſs'd, but the ſecond time he ſent 
one before, to take care that nothing might be 


remov'd. And when he came there, he obſerv d_ 


there was a Dunghil, and, by the Behaviour of 
Hicky's Wife, he had reaſon to ſuſpect that place. 
He tells you, That the Woman held the Candle, 
and in digging the place where the Dunghil lay, 
at length the Spade hit upon a Slate where the 
Counters lay : That he took up a Bag wrapp'd 
about with Hay, he call'd it a Suggane; and, 


that there thoſe Counters, which he has here 


produced, were taken up. He told you, That 
the Woman was under ſo much Conſternation 
that ſhe dropt the Candle; and when ſhe was told 
ſhe muſt go along with him, ſhe ſaid, Now tha 
was found, ſhe believ'd ſhe mult. | 

The next Perſon examin'd was Thomas Ed- 
wards. He ſwears, He was employ'd to go along 
with Halter Huonin; That he ſaw a Youth on 
his Knees by the Dunghil; he ask'd him what 
he was doing, he ſaid, He was hiding his Pota- 
toes; but he ſaw no Potatoes, which made him 
ſuſpe& that Dunghil; and, that digging there, 
they found the Counters, as Huonin has given an 
Account. 

The next Man that was ſworn was Morragh 
Mac Carty. He tells you, He had bought a Cow, 
and, that ſhe had ſtray'd away from him, and 
finding of her, and bringing her home, he call'd 
at this Place, where Hickys Wife was, and ſhe 
agreed to buy his Cow, and ſhe brought out two 
Pieces of Gold which ſhe call'd Guineas : Says 
he, Theſe are not Guineas, I believe this is ſome 
of Patrick Hurlys Gold : He ask'd her what ſhe 
would take for them ; and he ſaid, I have Three 
Pence Half-penny, and a Quartern of Tobacco, 
which I'll give you for them; and ſhe took it, 
and wiſh'd that the reſt were ſold ſo too. He 
ſays, He acquainted Sir Donogh O-Brien of this, 
and he directed him to Mr Bindon, a Juſtice of 
the Peace, where he gave in the Examination. 
He produced to you theſe two Pieces, which you 
have here compar d with the reſt of the Counters. 

Gentlemen, the next Perſon that was ſworn 
was one Joſeph Lynch. He tells you, That he 
was very well acquainted with Mr Patrick Hurly, 
and, that John Hurly was married to his Siſter : 
and, that Mr Hurly, before or about Chriſtmas, 


came to Lowghrea; and, that at one Mr Henry 


Bargery's Houſe they were both together a drink- 
ing; and, that Mr Hurh taking out ſome Lin- 
nen out of his Portmanteau, he ſaw a Bag that 
held about a Quart, and taking it to be Money, 
he look'd into it, and found in 1t all Counters ; 
and he ask'd him what he did with them ; he 
ſaid, he intended to make uſe of them for his 
Diverſion. He tells you after this, That he 
walk'd with Mr Hurly part of the Way, and, that 
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Hurly diſcours'd him about Mr Banks's Robbery, 
Mr Lynch told him, that the Country had found 
for Banks, and, that he propos'd ſomething in re- 
lat ion to his own Robbery, it Mr Lynch would 
aſſiſt him; what a pretty Way it was to get Mo- 
ney ! Lynch told him, in what was honeſt and juſt 
he would aſſiſt him, but in nothing elſe. Mr Hur- 
ly then fell into Diſcourſe with him about his 
Farm, and faid, he would give up his Farm too, 
if he would come into the Deſign he had to get 


Money. Mr inch anſwer'd as before, If it be 


honeſt and juſt, I will; if not, I will not; and 
for the Farm, ſaid he, I'll force you to do that 
without it. 

He tells you, that Mr Hurly ſent a Trunk of 
Linnen to his Houſe atter the Robbery was com- 
mitted; and, that Mr Aurly did deſire no body 
ſhould ſee the Trunk with him; that he heard 
his Brother Bourk ſay, That it was Linnen, but 
he did not mind it, his Wife being then ſick ; 
and ſays, they took away the Trunk that ſame 
Night after Mr Hurly was in Goal. He tells 
you, he had the Curioſity to go and ſee him in 
the Goal of Ennis, and after diſcourſing with 
him, he ſaid, He had done ſomething very irre- 
gular in France, and now to come into the Country 
and charge it with a Robbery, was very ill. 

The next Evidence is Charles Caſſidy Chirurgeon, 
and he gives an Account, that this Hurly's Father 

-Ing ſick, his Siſter ſent for him to come there; 
and after he came, they ſent for one Dr. Brodin, a 
Relation of Mr Hurly's ; and, that this Brodin and 
he, ſome Time after, went to viſit ſome other Pa- 
tients, and being abroad, Brodin propos d to him, 
ſays he, Mr Hurly gives you ſmall Fees, I can put 
you in a Way to get 20 Guineas; and told him 
of the Deſign, and how he might be a Party con- 
cern d in the pretended Robbery; and he anſwer d, 
He was a Man too well known; but he perſuaded 
him to accept of the Employ. When they came 
home to Hurly, the Doctor told him, he had offer d 
him 20 Guineas, and Hurly was ſo far from deny- 
ing it, that he chid Dr. Brodin, and ſaid, he would 


give him 40 Guineas; and then Caſſidy ſaid, he was 


afraid of being known; hereupon Hurly told him 


he had provided Vizards, to prevent his being 


known; and after going home, his Heart fail'd 
him, and he would not be concern d. He told 
you, he heard of this Robbery, but this Thing 
was not diſcover'd by him till laſt Sunday, where 
being at Church, he went with Mr Firz-Gera'd to 
Dinner; and Fitx Gerald talking of this Buſineſs 
of Hurly, Caſſidy ſaid, He knew a Perſon in the 
County that could do him more Harm than any 
Man living: Says a Clergyman there preſent, 
You ought to do the County that Right as to 
find out that Perſon, that the County may not 
be ſo oppreſs'd, but Juſtice done to the Crimi- 
nal. And, that he went home, and conſidering 
it, he went and gave in his Examination to a 
Juſtice of the Peace, who bound him over to 
proſecute, and accordingly he attended here. 
The next Witneſs is Daniel Kiefe; he tells 
you, That he was very well acquainted with 
Mr ZHurly, and, that Mr Hurly, | rg Time be- 


fore this Robbery was committed, came to Mr 
Bently's Shop and enquir'd there for Masks, or 
Vizards, ſuch as they uſe for Maſquerades, 
and Bently made anſwer, That they had none, 


but they might be had in Chriſt-Church-Tard. ” 
| dells 
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cells you, that thereupon Hurly went into the 
| Yard. He tells you that at that time, hearing 

Hurly enquire for Maſques, he was apprehenſive 
that he had ſome evil Deſign in hand, and told 
Bently fo ; and Bently agrees in what Keefe (wears, 
that he did enquire for Maſques, and went into 
Chriſt-Church-Tard for them. 

Mr Gray (the next) tells you of the Poverty 
of Mr Hurly ; and that he could not have any 
ſuch Sum of Money; that he deſired him to 
raiſe ſome Money for him, and for better Secu- 
rity he lodged in his Hand a Bond of Capt. Mac- 
Donnel's; and accordingly that he got Mr Connor 
to indorſe a Bill to — Lumm ; and Mr HAurly 

frerwards paid the Money. ; 

i The a that was produced for the King 
was Capt. Mac- Donnel; and he tells you that he 
had given ſuch a Bond to Mr Hurh, upon ac- 
count of a Farm they had purchaſed jointly, and 
that he ordered him to pay this fifty Pound that 
was borrowed. That he would not be concern- 
ed in paying part, unleſs he paid it all; that 
the Money was paid. 

Mr Attorn. Gen. Caſſidy tells you that he 
had uſed :© play at Tables with Hurly at his 
Houſe, and that Hurly got him to ſend for a 
dozen of Bottles of Wine to Ennis to drink 
with Hurly, becauſe Hurly had no Money. 

Mr J. Coote. I will give you an Account now 
as faithfully as I can, of what was ſworn for the 

raverſer. | 
1 But I ſhould have told you firſt, that Capt. 
Mac- Donoghi gave you an account of the greateſt 
Severity uſed by Patrick Hurly towards his Bro- 
ther John, which, he ſaid himſelf, ke would not 
have done, but that he was forced to do it, by 
reaſon of his own neceſſitous Condition. 

Now Mr John Hurlyhe tells you of conſiderable 
Sums of Money, he received from Holand, viz. 
4901. from Col. Lover, and 200 f. from Jeremiah 
Donavon; and in 97 from Mr Fitz-Symons 
300l. 10s. and zool. more in Limerick. He 
tells you that of thoſe Sums received, he paid a- 
gain in Caſh te Mr Hurh, all but a little 
that is received from Mr Fitz-Symons. He 
paid him in Caſh but a little; and he had 
torty Bullocks, and ſome Sheep, towards the 
Balance of what remained unpaid. That there 
was ſome Money paid to Mr Arthur, and ſome 
to Mr Burton, and more laid out other ways. 
He tells you that he ſaw with Daniel Hicky a 
Note that was given by Mr Hickman, a Juſtice 
of Peace of the County, and by Mr Cuſack 
then Sheriff, whereby they promiſed, that if 
he would make a true Diſcovery of the Rob- 
bery of Hurly, that they would intercede to 
the Government for a Pardon for him. This 
is the Subſtance of what Johu Hurly has 
{worn. 8 

The Witneſs for the Traverſer was Dorothy 
Kemp; who was a Servant, ſhe tells you, to Mr 
Hurly, when this Robbery was committed. She 
tells you that ſeven Perſons came into the 
Houſe, that five of them went up into her 
Maſter's Chamber, and two ſtaid in the Par- 
lour. That there were ſeveral Shots made, and 
that there was no Harm done, nor no Marks 
or Prints of Bullets or Shot in the Wall or 
Cieling. That there were two Men without at 


the Window, and being called Rapparees they 
thruſt their Swords through the Window. And 


that Mr Ronane was going out, when they 
ruſhed in, and that they threw him down, 


and that they tyed Ronane and Hurly; and to 
ſhew you there was Money, ſhe tells you that 
the Wife of Mr Hurly took out of a Trunk a 
great Bag of Gold, and ſhewed it to her; and 
then took part of it, and put it into her Pocket : 
And after that, this Dorothy Kemp going to the 
Trunk for Linnen, ſhe was ſtrangely ſurpriſed to 
find the Bag there. That Mr Huriy came in 
at the Time, and was inquiſitive to know what 
ſhe did there ; ſhe rold him ſhe was looking tor 
Linnen. That then he took the Bag out him- 
felt, and convey d it to his Cloſet. 


She tells you likewiſe, that there was one 


Murough O-Brien did endeavour to tamper with 


her, to perſuade her to ſwear about the Coun- 


ters, that were to be lodged with her, or with 
Daniel Hicky's Wife; and this Murough pro- 
miſed her a great Reward, if ſhe would let 
this Trick be put upon her Maſter; but ſhe 
would not. She tells you that this Murough O- 
Brien, not only tamper'd with her, but alſo 


with Hicky's Wife ; and that he ſent Letters 


by his Servant to Hicky's Wife, and that they 
were delivered ; and that the Contents of the 
Letters was, deſiring her that ſhe would ſuffer 
thoſe Counters to be lodged in Hickys Houſe. 
Sie tells you, that Mr Hurly had a conſiderable 
Quantity of Linnen taken away from him. 
Tat ſhe had waſhed twenty Pair of Sheets her 
ſelf, and that there was ten Pair more, and 
that all was taken away, except five Pair ; 
which is the Subſtance of what ſhe ſwore. - 
But Murough O Brien was ſworn, and he depo- 
ſed that he was ſo far from tampering with 
Dorothy Kemp, that he did not think it ſafe to 
converſe with her, becauſe ſhe was kind and 
civil to Mr Hurly, and bore a Child or two by 
him; and to the contrary he ſwore he had no 
Communication at all with her. But as for 
Hicky's Wife, he ſays, ſhe told him ſhe would 
diſcover all, if he would bring her Husband 
home again ; and in purſuance of that he writ 
Letters to Hicky, and that the Purport of them 


was only to farisfy him, that he might come 


with ſafety and treat with him. The Letters 
being read, they import no more. 

Gentlemen, the next Witneſs, Daniel Mac-Cay, 
ſays, that he was a Servant to Mr Hurly a conſi- 
derable time ; that he was in the Houſe when 


the Robbery was committed; and that there 


was only five of the Robbers that he ſaw ; that 
ſome of them put the Family in Terror, and o- 
thers made it their Buſineſs to fall on the Maſter: 
He at firſt thought they were only Bailiffs come 
to arreſt his Maſter; but when he came and 
broke open the Door that they had lock d upon 
his Maſter, he found they were Tories. That 
there were ſeveral Shots made. I asked him, 
was there any Hurt made by the Shots? and he 
ſaid no. Was there any Marks of the Bullets? 
he ſaid no. He ſaid there was ſome at the 
Window, that did thruſt in their Swords. He 
tells you there was one Chriſtopher O frien, who 
did endeavour to timper with him to take off 


the Evidence, to whom he went with a Letter 
| 80 
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to the Swan Tavern, and that Mr O-Brien diſ- 
courſed with him about the Counters. | 
He tells you that his Maſter had a great deal 
of Money, and that when he was to go down 
into the Country with his Maſter, they were 
ſo great tog ther, that his Maſter acquainted 
him with a great Sum of Money he had, and 
that he told him he intended to pay Mr Ar- 
thur with it: But that Arthur did exact a great 
Sum for Exchange, and therefore he did not 
pay the Money in Town, but expected to get 
eaſy Terms from him in the Country: And it 
was becauſe he offered to be Robbed, that he 
did ſhew his Servant a great Sum of Money 
he had to carry down into the Country ; and 
then he was examined by Mr Butler, as Coun- 
cil for the King, by what Road they went 


at that time to the Country, and at what 


Place they went over the Shannon ; he ſaid it 
was over a Bridge, bur he did not know what 
Bridge. And being asked whether they went 
through Athloze, it being a caſual Queition, he 
ſaid they did go through Athlone: And being 
asked where he lay that Night, he ſaid at Bal- 
liboy or Eyres Court: And being urged to be 


exact, he ſaid, he thought it was Baliboy; and 


then he ſaid they laid at Ailighy. 
Gentlemen, you know the Country, and 
that Balliboy and Kiliighy are near the King's 
County on that ſide the Shannon; and Eyres- 
Court on the other ſide in the County of Gall- 
Way. 
„ Gentlemen, becauſe Mr Patrick Hurly, 
in the Courſe of the Kirg's Evidence, denied 
poſitively that he was at any time about Chriſt- 
mas at Loughrea; I asked this Mac-Cay if his 
Maſter went down any other time; he ſaid he 
did a little before Chriſtmas; and then I asked 
it he was at Mr Bargery's Houle in Lovghrea, he 
ſaid he was, but he could not tell whether Mr 


Foſerh Lynch was there or not; and being asked 


whether he carried his Maſter's Portmanteau to 
Tiaquin, he faid he did; and that his Maſter 
hired a Horſe at Tiaquin, and ſent him before 
him to Gort. I asked him, whether he were 
{ure the Money his Maſter produced to him in 
Dublin was Gold, or no? He ſaid he was 


| ſure it was Gold, it was Louis d'Ors, though 


by Mr Hurlys Information there was more 


Guineas than Louis d'Ors. He tells you like- 


wiſe Gentlemen that this Calaghan Carty had 
diſcovered upon his Oath, before my Lord 
Chief Juſtice, what he had formerly Sworn 
before a Juſtice of the Peace concerning this 
Robbery : And being asked who were pre- 
ſent, he ſaid my Lord Chief Juſtice's Clerk was 
there, which gave Occaſion to the Court to ſend 
for the Clerk. 

The next Man examined was one Crips. 
He ſays that one Haloway did beat him, and 
take him by the Hair of the Head, becauſe 
he would not ſwear againſt Parrick Hurly, 
and that Neylan offered him Six Collops gras 
zing, if he would ſwear that Zurly contri- 
ved this Robbery himſelf, and that he was 
by when Calaghan Carty was Sworn before my 
Lord Chief Juſtice Pyne; but he cannot tell 
what it was he ſwore, and he does not ſeem 
to be capable of knowing it ; for he does nog 


ſpeak Engliſh. And then he ſays, Mr Lynch 
offered him conſiderably to come and {ear 
againſt Hurly ; and bid him come to Cannaught 
and live with him, for John and Patrich 
Hurly were both ruined. Mr Lynch has been 
examined, and he ſwears he had no other 
Diſcourſe with this Man, but about the 
Farm at Myughna, that the Harly's held from 
him; that they were in ill Circumſtances, 
and that he would be rid of the whole Fa- 
mily. DNeylay tells you, that to his know- 
ledge he never ſaw this Man till this Day, 
Crips {aid upon his Oath that it was at a 
Houſe in ſuch a Place that Neylan tampered 
with him. And Neylan tells you upon his 


Oath, that there was not any Houſe at all 


within his Memory in that Place, and that 
he never had any Communication with this 
Cribs directly or indirectly. So when Perſons 
{wear directly one againſt another, You, Gen- 
tlemen of the Jury, muſt weigh the Evidence, 
and the Arguments they offer to induce your 
Belief. | 

The next Witneſs is Daniel Hicky, who 
tells you he was ſent to Goal and bolted 
there, and after he was told that one Da- 
aiel Carty confeſſed the whole Matter, he 
was forced before a Juſtice of Peace, and 
there was forced to ſwear by the Manage- 
ment of Mr Hichman and Mr Cuſack, who 
told him, that if he did not ſwear he muſt 
be hanged. And that through Fear he was 
compelled to give that Information wherein 
he proves the Robbery was contrived by Mr 
Hurly, and that he was one of the Actors 
in it; and when he was told that he ſhould 
be called before my Lord Chief Juſtice Pyne, 
and he was brought into the Bar, he faid 
he would ſwear nothing but Truth before 


my Lord Chief Juſtice ; that hereupon the 


8 — him back, qr he never after 
could get Opportunity of giving my Lord 
Chief Juſtice an FF ar "of . e 
though he ſent Petitions after him: He ſays 
that before he diſcovered, he was treated 
barbarouſly; but afterwards, he was treated 
very well, and had twelve Pence a Day; but 
that after they were in the Court, and ſaid 
they would ſay nothing but the Truth be- 
fore my Lori Chief Juſtice, they were al- 
lowed but nine Pence, and there was a Mu- 
timus ſent to confine them cloſer. He ſays, 
Daniel Carty procured Bail, and he was bail'd 
by ſome Friend of Mr Hurlys. He tells you 
he came to Town, and that he went to the 
Lord Chief Juſtice Pyne, and there ſwore an 
Examination contrary to what he ſwore be- 
fore, and ſays that he was ſo conſcious of 
the Injury he had done Mr Huvrly, that he 
writ his ſole Examination himſelf ; and ſays 
he had been tampered with, and nothing 
would do. That he was afterwards brought 
into this Court, and there did own his Ex- 
amination before my Lord Chief Juſtice to 
be Truth; but after he charged Mr Cuſack 
the Sheriff with having tampered with him, 
when Mr Cuſack appeared here and confronted 
him, he went back from what he ſaid, 
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| t is Donogh O-Brien Andrews Juni- 
or. * — you he was Manacled and Fer- 
tered in the Goal, till ſuch time as by the 
Perſuaſion of Mr Neylan, and the Threats of 
the Goaler and of Mr Cuſack, that if he did 
not ſwear, he ſhould be ſeverely neck-yoked : 
He went before a Juſtice of the Peace Mr 
Butler, who uſed ſeveral Inſinuations to him, 
as he ſays, to procure him to ſwear the _ 
bery was contrived by Aurly, which throug 
Fear he conſented to, and ſays, that Mr But- 
ler put his Information into Writing : Part, 
ſays he, I told him, and part, he ſays, Mr But- 
ler put down as he pleaſed. I did ſwear to 
it, ſays he, but it was againſt my Conſcience, 
for I was forced to it: He fays that Mr Ney- 
lan brought Coats ro him in the Goal, and 
they would have him ſwear they were the 
Coats they Robbed in, but he wonld not 
ſwear by any Means; he ſays that after 
they were diſcharged, he was ſo conſcious to 
himſelf of the Injury done Mr Hurly, that 
he came towards Dublin, that he lay in the 
fame Houſe with Mrs Hurly and her Bro- 
ther at Kiltartan; and that coming nearer 
to Town about Kilkock, he met with Crips 
and Carty, that they lodged together in one 
Houſe, and being asked whether he ſpoke 
any thing to his Father about this Robbery, he 
ſaid he never did. 
Tune Father is there produced, and he 
tells you though ir would reflect upon his 
Son, yet he would perform Truth being 
upon his Oath, and ſo ſwears, that hear- 
ing how his Son had been concerned in 
the Contrivance of this Robbery, after he 
had been three Weeks in Goal he went 
ro ſee him, and when he came to him, 
check'd him, and his Son told, him as he 
underſtood him, that the Robbery was on- 
ly a Contrivance of Mr Hurlys. That at- 
ter he was out of Goal, he ſpoke to him 
concerning the Arms, where they had them, 
and whether they were Patrick Hurhus Arms, 
to which he anſwered, where elſe ſhould 
he get Arms; and this Doxogh O-Brien 
Andrews Junior, being asked again whether 
it was ſo as his Father depoſed, he ſaid 
it was not ſo. Now the Father and the 
Son ſwearing one againſt the other, in this 
Matter you muſt be Judges who has ſworn 
true. 
The next is Mr Butler, who tells you 
that in taking the Examination, he was 
ſo far from uſing any Threats to this Do- 
zogh O-Brien Andrews Junior, that as ſoon as 
he came to Ennis hearing he was willing 
to make a Diſcovery of the Matter, he 
ſent for him to his Lodging. That he cau- 
ſed him to fit down, and that he writ e- 


very Word as he ſpoke it, and that there 


was not a Word but what came from his 
own Mouth. And the Examination was 
here read, and if you obſerve it, there are 
ſeveral Things in the Examination that the 
Party owns came from himſelf, and ſeveral 


Vor. V. 


Things which tould not poſſibly come within 
the Knowledge of Mr Butler; ſo that it is im- 
poſſible to be contrived by Mr Butler, becauſe 
they were things wholly in the Informer's own 
Cognizance. | „„ 4 

here is one Thing offered in the cloſe 
of the Evidence in behalf of the King, 
which does not only relate to Mac- Cay, but 
to all the reſt. Mr Butler and Mr H ſter up- 
on their Oath tell you, that Mr Hurh, 
when he preferred his Petition concerning 
this Robbery before the Judges of the Aſſi- 
zes; and he did alſo ſwear that when he 
went to Tiaquin, he left his Portmanteau 
with Mr Bargery at Loughrea, with a ſtrict 


Charge to take ſpecial Care of it, for that 


there was ſomething of great Conſequence in 
it; and ChrifFopher O-Brien ſwears, that Mr 


Hurly told him likewiſe, that he left the 


Portmanteau at Mr Bargery's, when he went 
to Traquin, and ſaid he would not carry it 
to Traquin, becauſe that was a looſe Family ; 
ſo that Mr Hurly ſwore fully againit what Macs 
Cay ſwears now. | 

Hurly ſwore he was robbed but by four 
Perſons, and that agrees with what Calaghan 
Carty ſwears. One Woman ſwears there was 
ſeven, another ſwears nine; ſo that out of 
the Mouth of Mr Huly himſelf his own 
Witneſſes are contradicted. But Mr Hurly 
would take off the Probability of his ſaying 
thus, (for he denies the ſaying of it.) Is it 
likely, ſays he, that I ſhould come back from 
Tiaquin to Loughrea, and fo go on again to 
Gormiſhigory. But Mac- Cay his Boy tells you, 
that his Maſter hired a Horſe for him to 


carry the Portmanteau before him to Gort- 


niſhigory on Saturday, and that his Maſter 
followed him on Sunday ; now if the Port- 
manteau had been at Tiaquin, why ſhould 
he ſend it by Mac- Cay before hand to Gore 
on Saturday, that he was following thither 
on Sunday; And when Mr Hurly was go- 
ing down to the Country, what can be 
imagined why he ſhould make a Boy ac- 
quainted with his carrying ſo much Mo- 
ney with him. And that Mr Huriy ſhould 
leave the Rey of the Trunk with Mrs Kemp 
to take out Linnen, and ſo great a Sum 
of Money there. I do but lay the Facts 
before you as they ſtand upon the Evidence, 
as well for as againſt the Priſoner; and I 
hope you will do Juſtice both to the Pri- 
ſoner and to the King. Gentlemen, if you 
are ſatisfied upon the whole Matter, that 
Mr Hurly is guilty of the Perjury, you will 
find him Guilty; it not, you will acquit 
him. 

If you think him Guilty of the Contrirance 
to cheat the County, you will fiad him Guilty; 
if not, you will acquit him. | 


De Jury went out, and returned in half an 
Hour; and brought in their Verdict, Guilty 
en both Indiciments. 


H h h Mr . 
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Mr Attorney General. May it pleaſe your Lord- 


ſhip, Patrick Hurly has been indicted for Per- 


jury and a Cheat, and is found Guilty of both 
Indictments, I humbly pray your Lordſhips 
Judgments. | 

Court. How have you laid your Indict- 
ment ? | 

Mr Soll. Gen. At Common Law. 

Curt. In what Circumſtance is Mr Hurly ? 


Mr Butler. I hope my Lord, if it is only a 


Fine, it can't be leſs than the Sum he 
deſigned to get from the County by the Per- 
jury. 3 
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Court. As to the Perjury, the Judgment of 
the Court upon that Conviction is, that Mr 
Hurly be Fined for the Perjury 100 J. and be 
Impriſoned till he pay it to the King. | 
Mr Att. Gen. We will move the Court next 
Monday for your Judgment upon the other In- 


dictment. 


Mr Butler. My Lord, we inſiſt upon it, that 
the Pillory is the Puniſhment for the Cheat. 

Court. We know, if Mr Hurly be not able 
to pay the Fine, he ought to ſuffer Corporal 
Puniſhment. | 


See eee 
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CLXIX. 
The TRIAL of 


Colonel NICHOLAS BAYARD, 


in the Province of New=York, for High-Treaſon, 


. 


Febr. the 1% 1707, 14. Will. III. 


the Sixteenth of January, 1701, 
Captain John Nanfan, Lieutenant- 
Governor, and the Council, made 
= 8 the following Order. 


At a Council held at Fort William-Henry 


this 16th of January, 1701, Preſent the 
Honourable John Nanfan, Eg; &c. 


T i hereby order d, That eAlderman Jolin 

Hutchins do appear before this Board 
to-morrow Morning, and then and there pro- 
duce to the Board the Addreſs to his Majeſty, 
the Adareſs to the Parliament, and the Ad- 
dreſs to the Lord Cornbury, which was 
ſigu'd by ſeveral of the Inhabitants of this 
City, and Soldiers of the Garriſon, in his 
Houſe, about three Weeks ſince, on the Penal- 
ty that ſhall thereon enſue. 
B. Colens. 


By Order of 
Council. 


Whereupon Mr, Hutchins appear'd, and for 
neglecting or refuſing to deliver up the {aid Ad- 
dreſſes, on the Nineteenth of January was com- 
mitted to the common Goal of the City of New- 
rk, for the ſigning of Libels, ſaid to be againſt 
the Adminiſtration of the Government. | 


On the 2oth Col. Bayard, Mr. Rip van Dam, 
Mr. Philip French, and Mr. Thomas Venham ad- 
dreſs'd the Lieutenant-Governor and Council, as 
followeth, viz. 


To the Honourable John Nanfau,Eſq; Leutenant- 
Governor, and the Honourable Council of the 
Province of Neu- Jork. 30 


Vor. V. 


The Humble «Addreſs of Nicholas Bayard, 
Rip van Dam, Philip French, aud Tho- 
mas Wenham, on behalf of themſelves and 
ſome of the reſt of the Freeholders and In- 

 habitants of the Province of New-York. 


Humbly ſheweth, 


TH A T whereas by a Mittimus, bearing 
Date the Nineteenth of January, 1701, 


eAlderman Hutchins Hands committed for 


ſigning of Libels ſaid to be againſt the Ad- 
miniſtration of the Government; which pre- 
tended Libels we underſtand to be an Ad- 
dreſs to his Majeſty, another to the Parlia- 
ment, and another to my Lord Cornbury, 
whom we underſtand, by certain eAdvice we 


have receiv'd from England, to be nomina- 


ted by bis Majeſiy to ſucceed the late Earl 
of Bellamont, as our Governor; Copies 
of which ( 7 the ſaid Mittimus) we find 
are expected from the ſaid Hutchins, and 
1 Part of his Charge in the Commitment, the 
Copies of which Originals ( being in our 
Hands or Cuſtodies he cannot deliver: If 
there be no further Crime to be alledg'd as 
gainſ? him, we hope to make good the Le- 
gality of the ſaid Addreſſes, and pray that 


the ſaid Hutchins may be releasd from his 


Impriſonment, or be admitted to Bail: And 
your Petitioners ſhall ever pray. 


N. B. R. v. D. P. F. T. W. 


Colonel Bayard, and the other three Gentle- 
men, having perſonally deliver'd this Writin 
and refuſing to ſurrender the Copies of the ſaid 
Addreſſes, had Time given them, on their Pa- 
role, to appear next Day. And afterwards, the 

HHH 2 ſame 
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me Day, the Lieutenant- Governor did deliver 
5 — "Addreſs to- his Majeſty 8 Attorney- 
General of this Province, for his Opinion in 
Law therein, which the ſaid Attorney-General 
gave in Writing; and on the Twenty: firſt Day 
came into the Council Chamber, and there deli- 


verd it to the Lieutenant- Governor; which 


was read, and order'd to be enter d in the Coun- 
cil-Book, in hac Verba. 


May it pleaſe your Honour, 
7 Have well confided the humble Addreſs 


of Nicholas Bayard, Rip van Dam, Phi- 
lip French, and Thomas Wenham, for the 
Releaſe of Alderman Hutchins from his In- 


priſaumeut, ſent me by your Honour heſter- 


day; and have alſo weighd the ſeveral 


Matters ſworn, and otherwiſe taken iu 
Council before your Honour, which do iu 
any reſpect relate thereto ; and upon the 
whole, in Obedience to your Honour's Com- 
mands, I hambly preſent you with my Judg- 
ment and Opinica in Law, as follows. 


Firſt, That neither the eAddreſs or Peti- 


tion it ſelf, or any Matter therein contain d, 
# Criminal or Illegal. 

Secondly, That the Refuſal of the Peti- 
tioners, at the Council-board, to produce the 
Copies (of certain Original eAddreſſes men- 
tiowd in their Petition) own'd by them t9 
be in their Cuſtody, and by their Petition al- 


ſo, is not ſuch a Contempt to the Council, 
or other Offence agæinſi the Law, for which 


the Petitioners ma) legally be committed. 


Jan. ar. Sa. Sh. Broughton. 


1701- 


And afterwards the ſaid Perſons appear d, and 
continuing their Refuſal to ſurrender the ſaid 
Copies, notwithſtanding the Opinion of the At- 
torney-General, the ſaid Lieutenant-Governor 
and Council iſſued the following Warrant. 


By the Honourable John Nanfan, E/q; 
his Majeſty's Governor and Commander 
in Chief of the Province of New-York, 


and Territories depending thereon in A- 


merica, &c. and his Majeſty's Honou- 


rable Council for this Province: To Iſaac 


d Reimer, Eſq; High-Sheriff of the City 


and County of New-York, Greeting. 


Wi by an ect of General Aſſembly 


this Province, made in the Tear 1691, 


entitled, An Act for the quieting and ſet- 


tling the Diſorders that have lately hap- 


pen d within this Province, and for eſta- 


* .o— — 


Trae Copy, exa- 
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bliſhing and ſecuring their Majeſties preſent 
Government againſt the like Diſorders for 
the future; It i among other Things enacteq 
That whatſoever Perſon or Perſons ſhall by 
any manner of Way, or upon any Pretence 
whatſoever, endeavour by Force of Arms 
or other Ways, to diſturb the Peace, Good 
and Quiet of this their Majeſtics Govern. 
ment, as it is now eſtabliſh'd, ſhall be 
deem'd and eſteem'd as Rebels and Tray- 
tors unto their Majeſties, and incur the 
Pains, Penalties, and Forfeitures as the 


Laws of Exglaud have for ſuch Offences 


made and provided: Not withſi/anding 
which, Colonel Nicholas Bayard, as has ap. 
pear'd by the Oaths of ſeveral Perſons exa- 
mind before Us in Council, by Conſpiracy 
and Combination with John Hutchins, E/;; 
lately committed by us, together with ſeve- 
ral other Perſons aijaffefted to this his Ma- 
Jeſty's Government, to the manifeſt Diſlur- 
bance of the Peace of the ſame, by divers 
indirect Practices hath drawn in Soldiers, 
and others, to ſign ſcandalous Lileli, whereby 
they have endeavonr'd to render the paſt aud 
preſent Adminiſtration vile and cheap in the 
Eyes of the People: eAnd the ſaid Colonel 
Nicholas Bayard hath incited the People to 
diſown the preſent Authority, and ca- off 
his Majeſty's Government, as it is now ela- 


bliſb'd: The Council have unanimouſly thought 


fit, and do reſolve, That the ſaid Nicholas 
Bayard be committed for High-Treaſon. 
Theſe are therefore, in his Majei!y's Name, 
to require and command you, immediately on 
Jour receipt hereof, to take into your Cuſtody 
the Body of the ſaid Col. Nicholas Bayard, 
and him in the common Goal of this City in 
cloſe Cuſtody to keep and ſecure, until he ſhall 
be from thence deliverd by due Conrſe of 
Law; and for your ſo doing this ſhall be your 
ſufficient Warrant. Given under our Hands 
and Seals at Fort William Henry iz New- 


Tork, in Council this Tewenty-j7r57 of Janua- 


ry, Anno Domini 1701, and in the Thirteenth 
Tear of the Reign of our Soveraign Lord 

William III, by the Grace of God, of En- 
gland, Scotland, France, aud Ireland King, 


Defeuder of the Faith. 
8 John Nanfan, 


A. D. Peyſter, 
8. Staats, 
R. Walters, 
T. Weaver, 
W. Atwood, 


min d by me, I. D. Reimer, Sheriff. 


Which Act of Aſſembly, mention'd in the 
Warrant of Commitment, followeth in theſe 
Words, vix. | 


4n 


1701. 


An Act for the quieting and ſettling the Diſ- 
orders that have lately happen d in this 
Province, and for the eſtabliſhing and ſe- 
curing their Majeſties preſent Government 
againſt the like Diſorders for the future. 


ws FER as the Good and Quiet, Eaſe, 

Profit, Benefit, and Advantage of the 
« Inhabitants within this Province doth 
&« chiefly conſiſt in, and altogether rely and 


“ depend upon their bearing true Faith 


« and Allegiance unto Their Majeſties 
& Crown of England, which is, and can 
“only be, the Support and Defence of this 
« Province. And whereas the late haſty 
* and inconſiderate Violation of the ſame, 
* by the ſetting up a Power over their Ma- 
jeſties Subjects, without Authority from 
* the Crown of England, hath vitiated and 
* debanch'd the Minds of many People, Sc. 
and hath alto brought great Walte, Trou- 
ple, and Deſtruction upon the good Peo- 
&« ple of this Province, their Majeſties Loyal 
“ Subjects: For the Prevention whereof in 
«* Time to come, Be it therefore Enacted 


and Ordain'd by the Governor, and Coun- 


* cil, and Repretentatives met in General 
Aſſembly, and it is hereby Publiſh'd, De- 
* clad, Enacted, and Ordain'd by the Au- 
* thority of the ſame, That there can be no 
« Power and Authority held and exercis'd 
« over their Majeſties Subjects in this their 
© Province and Dominion, but what muſt 
© be deriv'd from their Majeſties, their 
* Heirs and Succeſſors. And we do here- 
“by recognize and acknowledge, That 
their Majeſties William and Mary are, and 
ce as of Right they ought to be by the Laws 
© of the Realm of Erg/azd, our Liege Lord 
« and Lady, King and Queen of Euglaud, 
« France, and Ireland, and the Dommions 
e thereunto belonging, c. That thereby 
* their Princely Perſons are only inveſted 
« with the Right to rule this their Domi- 
“nion and Province; and that none ought 
« or can have Power, upon any Pretence 
“ whatlſoeyer, to uſe or exerciſe any Power 
6: over their Subjects in this Province, but 
4 by their immediate Authority under their 
* Broad Seal of their Realm of Ezzlazd, as 
« now eſtabliſh'd. h 

And be it further Enacted by the Au- 
ce thority aforeſaid, That whatſoeverPerſon 
«* or Perſons ſhall, by any manner of Way, 
or upon any Pretence whatſoever, endea- 
« vour by Force of Arms or otherwiſe, to 
« diſturb the Peace, Good, and Quiet of 
« this their Majeſties Government, as it is 
© now eſtabliſh'd, ſhall be deem'd and 
** efteem'd as Rebels and Traytors unto 
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their Majeſties, and incur the Pains, Pe- 


„ nalties, and Forfeitures as the Laws of 
* England have, tor ſuch Offences, made 
and provided. 


Upon Colonel Bayard's Commitment, the City 


Militia were by Beat of Drum call'd to Arms, 


and a whole Company daily appointed to guard 
the Priſon, for about a Week following, and De- 
faulters ſtrictly puniſh'd ; which was burdenſome 
to the People, and occaſion'd great Clamour; 


whereupon it was taken off. 


The Priſoners being inform'd, that a Special 
Commiſſion was order'd for their ſpeedy Trial, 
petition'd the Lieutenant-Governor and Council, 
on the Sixth of February, in theſe Words: 


To the Honourable Joh» Naxfan, Eſq; 
Governor 
Cll, Sc. 


The Humble Petition of Nich. Bayard 


and John Hutchins, 


Sheweth, 3 | 


T H 4 T your Petitioners are very ſenſible 
of the Favour intended them by your 
Honours, in appointing a Special Court for 
their Trial; that, in conſideration of their 
Ace, they might not be confin'd in a Priſon 
till the ordinary Time for meeting of the Su- 
preme Court: But the Papers being at pre- 
ſent out of their hands, which they ſhall have 
Occaſion for, in order to make their Innocen- 
cy appear, and not being likely to get them 
in fo ſhort a Time as i prefix d for the ſaid 
Trial; your Petitioners humbly pray, That 
they may not be oblig*d to come to Trial be- 
fore the uſual Sitting of the Supreme Court. 
And your Petitioners ſhall ever pray, &c. 


To which a Verbal Anſwer was given to Co- 
lonel Bayard's Son, That out of meer Grace the 
Court ſhould be deferr'd for Five Days. 

On the Nineteenth of February the Commiſ- 
ſioners ſate, and publiſh'd their Commiſſion ig 
theſe Words, viz. 


y; IJ/ 7 L L TA M the Third, by the Grace 
Y” of Go p, of Ereland, &c. To our 
& loving Subjects Wilizam Atwood, Eſq; 
* Abraham d Pep fler, Eſq; and Robert Mal- 
* ters, Eſq; ſendeth Greeting. Know ye, 
„That we have aſſign'd you, or any Two 
* or more of you, whereof you the ſaid Mil- 
iam Atwood we will to be One, our Ju- 
56 ſtices, to enquire by the Oaths of good 
and lawful Men of the City of New-Tork, 
* and by ſuch other Means, Ways, and Me- 
“ thods which to you ſhall be the better 
„ known, by whom the Truth of the Mat- 


ter may be the better known, on the rgth 
5 8 Day 


Oc. and the Honourable Coun- 
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Day of this Inſtant February, of whatſo- 
ever Treaſons, Miſpriſions of Treaſons, 
Inſurrections, Rebellions, Murders, Felo- 
nies, Manſlaughters, Homicides, Rapes, 
Burglaries, Miſpriſions, Confederacies, 
Falte Reports, Treſpaſſes, Riots, Routs, 
Unlawtul Aſſemblies, Contempts, Faults, 
Negligences, Concealments, Oppreſſions, 
Champarties, Deceits, Miſdemeanors, and 


other Miſdeeds, Offences, and Injuries 


whatſoever, committed by Nich. Bayard 
and Jha Hutchins, and alſo the Acceſſa- 
ries of them, in the Province of New-107k 
aforeſaid; and by who or by whom, to 


who or to whom, how, when, and in 


what manner, and of other Articles and 
Circumſtances in the Premiſes, either or 
any of them concerning; and the ſame 
Treaſons, Offences, and other the Premi- 
ſes for this Time, to hear and determine 
according to the Laws and Cuſtoms of 
England, and ot this our Province of New 
Tork in America. And we command, 
That on the ſaid Day, at the City-Hall 
of the ſaid City, you, or any 'Iwo or 


more of you, as is aforeſaid, diligently 


make Enquiry upon the Premiſes, and all 
and ſingular the Premiſes hear and deter- 


mine, and do accompliſh theſe Things in 


Form atoreſaid, which unto Juſtice apper- 
tains to be done thereupon, according to 
the Laws and Cuſtoms of our Kingdom 
of England, and of our ſaid Province; ſa- 
ving unto us our Amerciaments, and o- 
ther Things thereof unto us belonging. 
Alſo we command our Sheriff of our ſaid 
City, That on the ſaid Day, on the ſaid 
Place, he cauſe to come before you, or any 
ſuch Two of you, as aforeſaid, or more, 
ſuch and lo many good and lawtul Men 
of his Bailiwick, by whom the Truth of 
the Matter may be the better enquir'd in- 
to. In Teſtimony whereof, We have cau- 
ſed the Great Seal of our Province to be 
hereunto aftix'd, Witneſs John Nanfan 
Eſq; Lieutenant-Governor and Comman- 
der in Chief of the Province of New 
Tork, &c. in Council at Fort William Hen- 
73, the 12th Day of February, in the 13th 
Year of our Reign, 4279 1701. 


And Proclamation being made in the uſual 


manner, the Pannel of the Grand Jury was 


call'd over; thoſe who appear'd and were ſworn, 


were | 
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Johan. d Peyſter, Foreman, ] Arjen Hogelant, 
David Provooſt, William Jackſon, 
Martin Clock, John Corbitt, 
Leendert Huygen, I Johannis van Corrland. 
Barent Reynders, Caleb Cooper, 8 
Jobannis vander Spiegel, John van Hoorn, 
Johannis Outman, | | Burger Myndero, 
Hendrick Gilliſen, Gerret van Horn, 
Peter van Tillburgh, Jacobus d' Key, 
Johannis van Gieſen, Araham Kipp, 
Abraham Keteltas, Johannes van Santa. 


Jacob Boelen and Johannes Hardenbrook did no: 

then appear. 8 
Before the ſurors were ſworn, the Council for 
the Priſoner objected againſt ſome of them, for 
declaring before ſeveral Witneſſes, then ready to 
be produc'd in Court, That if Bayard' Neck was 
made of Gold, he ſhould be hang d; at the ſame time 
boaſting that they were of the Jury; and pray d, 
That ſince that Jury was ſummon'd upon that 
Special Matter, ſuch might not be ſworn. Which 
the Court over-ruled. 

Mr Atwood, the firſt Commiſſioner, gave a long 
Charge to the Jury, aggravating the Facts ſup- 
pos'd againſt the Priſoner, and poſitively afſert- 
ing, That thoſe Facts were Treaſon, not only 
within the Words of this Act of Aſſembly, but 
alſo by the Common Law before the Statute of 
the 25th of Edu. III. | | 

The Jurors having receiv'd the Charge, the 
Court adjourn'd till next Day. 

The Court being met the 2oth, the Indictment 
againſt Colonel Bayard was deliver'd by the Court 
to the Grand Jury; and Mr. eaver (appointed 
Sollicitor-General for this Service) attended them 
with the Proofs, and inſiſted to be preſent with 
the Grand Jury, and that no Perſon ſhould be 
ſent for, but whom he ſhould name ; and, that 
no Queſtion ſhould be ask'd them, but ſuch as 
he ſhould approve of. On the other hand, 7% 
Corbitt, Caleb Cooper, John Cortland, and Jacob d Key 
inſiſted, that the King's Council ought not to be 
preſent with them at their private Debates; and, 
that they had a Right to ſend for what Perſons, 
and ask what Queſtions for their Information 
they ſhould think needful. Whereupon Mr Wea 
ver did threaten them, and (to uſe his own Ex- 
preſſion) would cauſe them to be trounc d, taking 
down their Names. And the Grand jury broke 
up without acting. | | 

The Court, in the Afternoon, met according 
to adjournment ; and the Grand Jury being ſent 
for, Mr Weaver made Complaint, That he was 
obſtructed by ſome of the Grand Jury, who 
would not acquieſce to his being preſent at the 
Examination of the King's Evidence, and would 
have other Evidences ſent for, than what were 
by him produced. And thereupon Mr. Arwoed 
did diſcharge the aboveſaid Four Perſons from 
their further Service, and caus'd Jacob Poelen, 
who was abſent when the others were ſworn, to 
be ſent for from his Houſe, ſworn, and added to 
the Grand Jury; and the Court adjourn d till 
Seven a-Clock that Evening, but did not meet 
till about Midnight; when ſending to know if 
the Jury had found the Bill, and being inform d 


they were ſeparated, he adjourn'd the Court "= 
oe: nex 
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next Morning at Eight a-Clock; and in the Way 
from the Court, in Paſſion ſaid | If the Grand 
Jury will not fd a Bill againſt Col. Bayard, I will 
bring an Information * him of High-Treaſon, 
1 try him upon that. | 
_—_—— = The Court mer, and the Grand 
Jury appearing in Court, the Ind ictment was 
brought in by the Foreman, endorſed Billa Vera, 
and ſigned with his Name. Upon which Mr 
Arwoed immediately diſcharge the Jury. ; 
Whereupon the Counſel for the Priſoner in- 
formed the Court, that the Bill was not found 
by Twelve Jurors. And upon Examination it 
appeared to the Commiſſioners, that of ſuch of 
the Jurors who remained in Court, Eight of the 
Nineteen were againſt finding the Bill; as ap- 
pears by the Minutes of the Court entered by 


Order, vix. 


abob Boelen, | Johannis Van Santa, 
Abraham Kipp, William Jackſon, 
John Van Hoorn, Burger Myndero, 
Gerret Van Hoorn, Juhannis Vunderſpiegel. 


Which Eight importuned the Court, that the 
Foreman might be brought upon his Oath, and 
the reſt ſent for to witneſs the Truth, that they 
only found the Signing the Addreſſes, and not 
the Treaſon. To which Mr Atwood made An- 
ſwer, They were no longer Jurors; they had 
preſented the Bill, and the Court was poſſeſs d 
of it; it was now a Record, and there is no 
 Averment againſt a Record. | 
' Ordered, The Priſoner come to Trial on Mon- 
day next come Sevennight ; to which Day the 
Court Adjourned accordingly. 

On Monday the 2d of March, the Commiſſio- 
ners met according to adjournment, 

Mr Nicoll. (Counſel aſſigned for Col. Bayard) 
moved, that the Indictment might be quaſhed, 
not being found by Twelve Men: And to 
prove the Matter of Law, offered to produce 
Authorities; and to prove the Matter of Fact, 
offered to produce Evidences in Court, if either 
were inſiſted on, the Grand Jury being then by 
Subpœna in Court. 8 
Mr Soll. Gen. What is moved in Behalf of the 
Priſoner, is moſt improper; foraſmuch as the 
Indictment is found, and ſigned by the Foreman 
Billa Vera, there can be no Averment allowed a- 
gainſt a Record brought in by the Body of a 
Grand Jury ; and therefore I deſire the Priſoner 
may be ſent for, and arraigned. 
| Mr Nicoll. This is a Matter of great Weight 
and Moment; and concerns not only the Life 
and Fortune of the Priſoner and his Poſterity, 
but the Right of every Engliſhman in the Pro- 
vincs : It is not only lawtul, but highly reaſo- 
nable, that an Indictment for High-Treaſon 
ſhould be found by Twelve Men at leaſt. By 
the Statute 13 E. 1 V. 2. c. 13. reciting, that 
Sheriffs feigning many times certain Perſons to 
be indicted of Felonies and other Treſpaſſes, 
take Men not culpable nor lawfully indicted. 
and impriſon them. 

© Whereas they were not lawfully indicted 
* by Twelve Jurors, it is ordained, That She- 
* riffs, where they have Power to enquire of 


* Treſpaſſes by the King's Precept or by Of- 


* fice, ſhall cauſe Inqueſts, c. to be taken by 
2 lawful Men, and by Twelve at leaſt, which 
* ſhall put their Seals to ſuch Inquiſitions. 


Here it is obſervable, that there is twice 


legitimo modo in a few Lines.] 


Coke Int. 2. Part 387. ſays, two Things are 


provided, or rather declared by this Act: 

I. Per legales homines ad minus ducdecim faciant 
Inquiſitiones. 5 

Coke Inſt. 1. fol. 126. The Indictment is de- 
find an Accuſation found by an Inqueſt of 
Twelve or more upon their Oath: 

Poultin de Pace, Cc. An Indictment of Trea- 
ſon, Felony, Treſpaſs, or any other Offence, is 
an Inquiſition taken and made by Twelve Men 
at leaſt. 

Coke Inſt. 3. fol. 30. No Peer of the Realm, or 
other Subject, ſhall be convicted by Verdict; but 
the ſaid Offence mult be found by above Four 
and Twenty, that is, by Twelve or above, at 
his Indictment, Cc. | 

11 H. 4. 9. Inquelts had been taken of Perſons 
named to the Juſtices, without due Recurn of 
the Sheriff; of which ſome outlaw'd before the 
ſaid Juſtices of Record, ſome fled to Sanctuary, 
Cc. for Treaſon, ſome for Felony : Granted, 


that henceforth no Indictment be made by ſuch 


Perſons, but by Inqueſts of the King's lawful 
Liege People, in ſuch Manner as was uſed in 
the Time of his Noble Progenitors ; and if any 
Indictment be made hereafter in any Point to 
the contrary, that the ſame Indictment be alſo 
void, revoked, and for ever holden for none. 

Crock Elix. 654. Chyncard was indicted on the 
8th of H. 6. the Record was ad Seſſionem Pacis, 
Co. per Sacramentum A. B. C. D. & aliorum lega- 
lium homiaum in Comitatu prædicto preſentatus exiſtit, 
&c. And it appeareth not that it was per Sacra- 
mentum duodecim ; for it were preſented by a leſſer 
Number, it was clearly ill, therefore it was re- 
vers d. | 

Mr Arwoed. There can be no Averment againſt 
a Record : If you can produce any Authority 


that it was ever allowed to make an Averment a- 


gainſt a Record, and ſpeak to that Head, you 
ſhall be heard; but go on upon this Head, Whe- 
ther or no the Grand Jurors are or can be 
brought to reveal the Counſel which they are 
ſworn to keep ſecret, cannot be allowed. 

Mr Nicoll. The Grand Jury conſiſteth of 
Nineteen Perſons, whereof Eight have openly in 
Court proteſted that they found no Treaſon. 

Mr Atwood, I have by me the Oaths of 'Two 
Men, That the Bills were found by Fourteen 
Billa Vera; they are ſo endors'd, have been pubs 
lickly read in Court, and are of Record ; for 
which Reaſon I nor no body elſe can enquire 
further of it. 

Mr Nicholl. This concerns the Subject's Life, 
and your Honour ought to be Counſel for the 


Priſoner ; and if a Miſunderſtanding happens by 
the Ignorance of the Jurors, ſo that the Bill is 
returned contrary to their Intendment, the Pri- 


ſoner ought to be aſſiſted. 
Mr Soll Gen. Pray ſhew us any Authority, 


where an Averment has been offered againſt a 


Record ? | 
Mr Emot. May it pleaſe your Honour, I am 
joined with Mr Nicoll as Counſel for the Pri ſo- 
| ner 
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Day of this Inſtant February, of whatſo- 
ever Treaſons, Miſpriſions of Treaſons, 
Inſurrections, Rebellions, Murders, Felo- 
nies, Manſlaughters, Homicides, Rapes, 
Burglaries, Miſpriſions, Confederacies, 
Falfe Reports, Treſpaſſes, Riots, Routs, 
Unlawtul Aſſemblies, Contempts, Faults, 


Negligences, Concealments, Oppreſſions, 


Champarties, Deceits, Miſdemeanors, and 
other Miſdeeds, Offences, and Injuries 
whatſoever, committed by Nich. Bayard 
and Jha Hutchins, and alſo the Acceſſa- 
ries of them, in the Province of New-Tork 
aforeſaid; and by who or by whom, to 
who or to whom, how, when, and in 
what manner, and of other Articles and 
Circumſtances in the Premiſes, either or 
any of them concerning ; and the ſame 
Treaſons, Offences, and other the Premi- 
ſes for this Time, to hear and determine 
according to the Laws and Cuſtoms of 
England, and of this our Province of New 
Tr, in eAmerica. And we command, 
That on the ſaid Day, at the City-Hall 


of the ſaid City, you, or any Two or 


more of you, as is aforeſaid, diligently 
make Enquiry upon the Premiſes, and all 
and ſingular the Premites hear and deter- 
mine, and do accompliſh theſe Things in 
Form aforeſaid, which unto Juſtice apper- 
tains to be done thereupon, according to 
the Laws and Cuſtoms of our Kingdom 
of England, and of our ſaid Province; ſa- 
ving unto us our Amerciaments, and o- 
ther Things thereof unto us belonging. 
Alſo we command our Sheriff of our ſaid 
City, That on the ſaid Day, on the ſaid 
Place, he cauſe to come before you, or any 
ſuch Two of you, as aforeſaid, or more, 
ſuch and ſo many good and lawful Men 
of his Bailiwick, by whom the Truth of 
the Matter may be the better enquir'd in- 
to. In Teſtimony whereof, We have cau- 


ſed the Great Seal of our Province to be 


hereunto affix d, Witneſs John Nanfan 
Eſq; Lieutenant-Governor and Comman- 
der in Chief of the Province of New 
Tork, &c. in Council at Fort William Hen- 
7), the 12th Day of February, in the 13th 
Year of our Reign, 4279 1701. | 


And Proclamation being made in the uſual 


manner, the Pannel of the Grand Jury was 
call'd over; thoſe who appear d and were ſworn, 


i were 
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Johan. d Peyfter, Foreman, 1 Aryen Hogelant, 
David Provooſt, William Jackſon, 
Martin Clock, John Corbitt, 
Leendert Huygen, | Johannis van Cortt aud, 
Barent Reynders, | Caleb Cooper, G 
Jobannis vander Spiegel, | John van Hoorn, 
Johannis Outman, Burger Myndero, 
Hendrick Gilliſen, Gerret van Hoorn, 
Peter van Tillburgh, Jacobs d Key, 
Johannis van Gieſen, Abraham Kipp, 
Abraham Keteltas, Johannes van Santa, 


Jacob Boelen and Johannes Hardenbrook did no: 
then appear. | | 


Before the Jurors were ſworn, the Council for 
the Priſoner objected againſt ſome of them, for 
declaring before ſeveral Witneſſes, then ready to 
be produc'd in Court, That if Bayard's Neck was 
made of Gold, he ſhould be hang'd ; at the ſame time 
boaſting that they were of the Jury; and pray'd, 
That ſince that Jury was ſummon'd upon that 
Special Matter, ſuch might not be ſworn. Which 
the Court over-ruled. 7 | 

Mr Atwood, the firſt Commiſſioner, gave a long 
Charge to the Jury, aggravating the Facts ſup- 
pos'd againſt the Priſoner, and poſitively aſſert- 
ing, That thoſe Facts were Treaſon, not only 
within the Words of this Act of Aſſembly, but 
alſo by the Common Law before the Statute of 
the 25th of Edu. III. 

The Jurors having receiv'd the Charge, the 
Court adjourn'd till next Day. 

I he Court being met the 2oth, the Indictment 
againſt Colonel Bayard was deliver'd by the Court 


to the Grand jury; and Mr. Teaver (appointed 


Sollicitor-General for this Service) attended them 
with the Proofs, and inſiſted to be preſent with 
the Grand Jury, and that no Perſon ſhould be 
ſent for, but whom he ſhould name ; and, that 
no Queſtion ſhould be ask'd them, but ſuch as 
he ſhould approve of. On the other hand, 7% 


Corbitt, Caleb Cooper, John Cortland, and Jacob d Key 


inſiſted, that the King's Council ought not to be 
preſent with them at their private Debates; and, 
that they had a Right to ſend for what Perſons, 
and ask what Queſtions for their Information 
they ſhould think needful. Whereupon Mr Wea- 
ver did threaten them, and (to uſe his own Ex- 
preſſion) would cauſe them to be trounòd, taking 
down their Names. And the Grand Jury broke 
up without acting. 

The Court, in the Afternoon, met according 
to adjournment ; and the Grand Jury being ſent 
for, Mr Weaver made Complaint, That he was 


| obſtructed by ſome of the Grand Jury, who 


would not acquieſce to his being preſent at the 
Examination of the King's Evidence, and would 
have other Evidences ſent for, than what were 
by him produced. And thereupon Mr. Atwood 
did diſcharge the aboveſaid Four Perſons from 
their further Service, and caus'd Jacob Boeler, 
who was abſent when the others were ſworn, to 

be ſent for from his Houſe, ſworn, and added to 
the Grand Jury; and the Court adjourn'd till 
Seven a-Clock that Evening, but did not meet 
till about Midnight; when ſending to know ! 
the Jury had found the Bill, and being inform'd 


they were ſeparated, he adjourn'd the Court = 
| 9 ner 


1701. 
next Morning at Eight a-Clock; and in the Way 
from the Court, in Paſſion ſaid | If the Grand 
Jury will not find a Bill againſt Col. Bayard, I will 
bring au Information against him of High-Treaſon, 
aud try him upon that. | 
February 21. The Court met, and the Grand 
Jury appearing in Court, the Indictment was 
brought in by the Foreman, endorſed Bil Vera, 
and ſigned with his Name. Upon which Mr 
Atwood immediately diſcharge the Jury. : 
Whereupon the Counſel for the Priſoner in- 
formed the Court, that the Bill was not found 
by Twelve Jurors. And upon Examination it 
appeared to the Commiſfioners, that of ſuch of 
the Jurors who remained in Court, Eight of the 
Nineteen were againſt finding the Bill; as ap- 
pears by the Minutes of the Court entered by 


Order, viz. 


Johannis Van Santa, 
William Jackſon, 
Burger Myndero, 
Johannis Vande: ſpiegel. 


Jabob Boelen, | 
Abraham Kipp, 

John Van Hoorn, 
Gerret Fan Hoorn, 


Which Eight importuned the Court, that the 
Foreman might be brought upon his Oath, and 
the reſt ſent for to witneſs the Truth, that they 
only found the Signing the Addreſſes, and not 
the Treaſon. To which Mr Atwood made An- 
ſwer, They were no longer Jurors; they had 
preſented the Bill, and the Court was poſſeſs d 
of it; it was now a Record, and there is no 


Averment againſt a Record. 


Or dered, The Priſoner come to Trial on Mon- 


day next come Sevennight ; to which Day the 
Court Adjourned accordingly. | 
On Monday the 2d of March, the Commiſſio- 
ners met according to adjournment, . | 
Mr Nicoll. (Counſel aſſigned for Col. Bayard) 
moved, that the Ind ictment might be quaſhed, 
not being found by Twelve Men. And to 
prove the Matter of Law, offered to produce 
Authorities; and to prove the Matter of Fact, 
offered to produce Evidences in Court, if either 
were inſiſted on, the Grand Jury being then by 
Sub pena in Court. 
Mr Soll. Gen. What is moved in Behalf of the 
Priſoner, is moſt improper; foraſmuch as the 
Indictment is found, and ſigned by the Foreman 
Billa Vera, there can be no Averment allowed a- 
gainſt a Record brought in by the Body of a 
Grand Jury; and therefore I deſire tlie Priſoner 
may be ſent for, and arraigned. 
Mr Nicoll. This is a Matter of great Weight 
and Moment; and concerns not only the Life 
and Fortune of the Priſoner and his Poſterity, 
but the Right of every Engliſhman in the Pro- 
vince : It is not only lawtul, but highly reaſo- 
nable, that an Indictment for High-Treaſon 
ſhould be found by Twelve Men at leaſt. By 
the Statute 13 E. 1 . 2. c. 13. reciting, that 
Sheriffs feigning many times certain Perſons to 
be indicted of Felonies and other Treſpaſſes, 
take Men not culpable nor lawfully indi&ed, 
and impriſon them. | 
c Whereas they were not lawfully indicted 
1 by Twelve Jurors, it is ordained, That She- 
„riffs, where they have Power to enquire of 
„ 'Treſpaſſes by the King's Precept or by Of- 
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* fice, ſhall cauſe Inqueſts, Cc. to be taken by 


* lawful Men, and by Twelve at leaſt, which 


hall put their Seals to ſuch Inquiſitions. 
{Here it is obſervable, that there is twice 
legitimo modo in a few Lines.] | 

Coke Inst. 2. Part 387. ſays, two Things are 
provided, or rather declared by this Act: 


I. Per legales homines ad minus duodecim faciant 


Inquiſitiones, 
Coke Juſt. 1. fol. 126. The Indictment is de- 
fin d an Accuſation found by an Inqueſt of 
Twelve or more upon their Oath. 
Poultin de Pace, Cc. An Indi&ment of Trea- 


ſon, Felony, Treſpaſs, or any other Offence, is 


an Inquiſition taken and made by Twelve Men 
at leaſt. 

Coke Inſt. 3. fol. 30. No Peer of the Realm, or 
other Subject, ſhall be convicted by Verdict; but 
the ſaid Offence mult be found by above Four 
and I'wenty, that is, by Twelve or above, at 
his Indictment, Cc. 1 

11 H. 4. 9. Inqueſts had been taken of Perſons 
named to the Juſtices, without due Return of 
the Sheriff; of which ſome outlaw'd before the 
ſaid Juſtices of Record, ſome fled to Sanctuary, 
Cc. for Treaſon, ſome for Felony : Granted, 
that henceforth no Indictment be made by ſuch 
Perſons, but by Inqueſts of the King's lawful 
Liege People, in ſuch Manner as was uſed in 
the Time of his Noble Progenitors ; and if any 


Indictment be made hereafter in any Point to 


the contrary, that the ſame Indictment be alſo 
void, revoked, and for ever holden for none. 
Crock Elix. 654. Clyncard was indicted on the 


Sth of H. 6. the Record was ad Seſſionem Pacis, 


Co. per Sacramentum A. B. C. D. & aliorum lega- 


lium hominum in Comitatu prædicto preſentatus exiſtit, _ 


&c. And it appeareth not that it was per Sacra- 
mentum duodecim ; for it were preſented by a leſſer 
Number, it was clearly ill, therefore it was re- 
vers d. 

Mr Atwood. There can be no Averment againſt 
a Record: If you can produce any Authority 
that it was ever allowed to make an Averment a- 

ainſt a Record, and ſpeak to that Head, you 
ſhall be heard; but go on upon this Head, Whe- 
ther or no the Grand Jurors are or can be 
brought to reveal the Counſel which they are 
ſworn to keep ſecret, cannot be allowed. 

Mr Nicoll. The Grand Jury conſiſteth of 
Nineteen Perſons, whereof Eight have openly in 
Court proteſted that they found no Treaſon. 

Mr Atwood. I have by me the Oaths of Two 
Men, That the Bills were found by Fourteen 
Billa Vera; they are ſo endors'd, have been pubs 
lickly read in Court, and are of Record ; for 


which Reaſon I nor no body elſe can enquire 


further of it. 
Mr Nicholl. This concerns the SubjeR's Life, 


and your Honour ought to be Counſel for the 
Priſoner ; and if a Miſunderſtanding happens by 
the Ignorance of the Jurors, ſo that the Bill is 


returned contrary to their Intendment, the Pri- 


{oner ought to be aſſiſted. 

Mr Soll. Gen. Pray ſhew us any Authority, 
where an Averment has been offered againſt a 
Record ? 

Mr Emot. May it pleaſe your Honour, I am 
Joined with Mr Nicoll as Counſel for the Priſo- 
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ner. The Queſtion that now ſeems to lie before 
your Honour is, Whether there can be any A- 
verment offered againſt a Record? There is an 
Act of Parliament of the 11th of H. 4. wherein 


it is enacted, That a Grand Jury ſhall conſiſt 


de beni & legalibus hominibus . And ſo likewiſe 


runs the Tenor of the Writ of Venire; for want 


of ſuch Perſons, the ſame Statute does declare 
the Indictment void. So that it is a good Ex- 
ception to an Indictment, to aver that any one 
of the Grand Jury was an Alien; which is 
Matter of Fact. How ſhall this Averment be 
made, if ſo be there be no Averment againſt a 
Record? And hat Benefit has the Priſoner of 
this Act, unleſs an Averment be allowed againſt 
the Record of this Indictment, if it ſhould fo 
happen that ſome of the Grand Jury are not ſo 
qualified as the Act requires? Which ſeems to 
me ſufficient Reaſon, that an Averment in the 
Caſe at the Bar, is good againſt a Record. 

Mr Atwood. The Statute gives the Particulars 
that may be averred, and no others can be allow- 
ed. | 
Mr Emot. Tis very hard upon the Subject: 
The Court appoints the Foreman of the Grand 
Jury, and he may chance to be a Perſon prejudi- 
ced againſt the Priſoner, who may ſign and re- 


turn the Bill Bi/a Vera, without the Conſent. 


of his Fellows, or a {ufficient Number; and be- 
cauſe it's Matter of Record, ſhall no Averment 
be allowed againſt the Bill? 

Mr Atwood. A Grand Jury in a certain Caſe, 
on an Indictment for Words ſpoken, found Bila 


Pra; but as to the malitioſe, Tenoramus ; which. 


made the Bill void: So in this Caſe, if the Ju- 
ry, as to the Fact in the Indictment, had found 
Billa Vera, and as to Treaſon Ignoramus; the Bill 
had been void, and the Court muſt have ta- 
ken Notice of it, But to this Bill there is 
no Endorſement but Billa Vera: The Court has 
received and puliſhed the Verdict, and there- 


fore will proceed. | 
Mr Emct. But the Matter of Fact only ap- 


peared to the Jury; and when they underſtood 


the Bill to be laid treaſonable, they immediately 
objected againſt it. 


Mr Atwood. The Bill is found, and appears 
to the Court Matter of Record; ſo that you 


need not inſiſt any further upon that Head. A 
Grand jury is an Inqueſt of Office, and an 
Inqueſt of Office may be found by a leſs Num- 
ber than Twelve. Mr Sheriff, bring your Priſo- 
ner to the Bar. 1 
Mr Nicoll. I have ſomething elſe to offer. 
Mr Anobcod. Sheriff, ſtay a little. 


Mr Nicoll. I have a Second Objection in Be- 


half of the Priſoner; and it is, That the Juries 


ſhould have been returned by Precepts under 


the Hands and Seals of the Commiſſioners ; 


Which we underſtand was not. 
This appears in Hale's Pleas of the Crown, 


pag 134. Sir Edu. Coke's 4th Page of the Inſtitutes, 


itle Oyer and Terminer, ſays the ſame. There 
is a ſpecial Clauſe in the Writ of Oyer and Ter- 
miner, Which ſays, Ve have commanded our She- 


riff. to ſummons, at ſuch Days and Places as you 


ſhall appoint, ſuch good and lawful Men, by whom 
the Truth may be the better known. How ſhall the 
Sheriff know thoſe Days and Places, but by the 


Commiſſioners Precept ? And how ſhall the Truth 
be known, if the Grand Jury are permitted to 
have no other Evidence but what are brought 
ex parte Regis? | 
Mr Soll. Gen. The Grand Jury are only to en- 
quire for the King, and to receive or ſend for no 
_ Evidence than what are brought for the 
ing. | 
r Nicoll. You may tell that fo ſomebody elſe, 


not to me; that is contrary to their Oath, which 


is, That they ſhall diligently enquire, and true 


Preſentment make. 


Mr Atwood. All the Books ſpeak of the King's 
Evidence only, and agree that the Grand Jury 


may and ought to find upon probable Evidence, 


as appears in Babbington. 

Mr Emot. Sir Edu. Coke ſays, Part 4. of the 
Inſtitutes, Title Oyer and Terminer, That the Ju- 
ries ought to be returned by Precepts under the 
Hands and Seals of the Commiſſioners. There 
is no Diſtinction made between the Grand Jury 


and the Petty Jury; fo that the Penire's, as well 


for one as the other, ought to have been under 


the Hands and Seals of the Commiſſioners. 


Mr Soll. Gen. When you had the Government, 
Dr. Staats had a Bill found againſt him by Eight 
Men of a jury of Fifteen. 


N. B. A private Perſon oppoſed the Aﬀertion, |# 


but he was commanded Silence. 

Mr Nicoll. I never heard of it, nor believe it to 
be true; but that is not to be taken for a Prece- 
dent, were it t rue. | 

Mr Atwood. Gentlemen you ſeem to miſtake 
the Lord Chief Juſtice Coke, where he ſays, There 
ſhall be 24 Peers upon the Arraignment of a Peer, 
Cc. for if there be but 13 Peers, and the Majo- 
rity agree to it, it is underſtood to be found by 
12 of them. | | 

There is ſomething in that which you offer, 
of the Precept being under the Hands and Seals 
of the Commiſſioners in the Return of the Pet- 
ty Jury; but this does not at all affect the 
Grand jury: For which Reaſon, if you ſee 
Cauſe to move it, Time may be granted to mend 
that Miſtake, Is there nothing elſe you have to 
offer? 

Mr Nicoll. Nothing at preſent. „ 

Mr Atwood. Mr Sheriff, bring the Priſones 
to the Bar. 

Which was done accordingly. 

Clerk of the Crown. Nicholas Bayard, Hold up 
thy Hand. You ſtand indicted, c. 


City and County of New-York, in the 
Province of New-York in America. 
Anno Regni Regis Gulielmi Tertu, nunc 
Angliæ, &c. Decimo Quarto. 


"GY HE Jurors ſworn, and charg'd to 


« enquire for our Soveraign Lord 
„ the King upon our Oaths, do preſent 
Nicholas Bayard of the City of Neu- 


* Tork in America, Eſq; for that he the 


„A ſaid Nicholas Bayar., the Fear of God 
« in his Heart not having, nor the Duty of 


his Allegiance weighing, but being 3 
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ed and ſeduced by the Inſtigation of the 
Devil, as a Rebel and Traytor againſt 
the moft Serene, moſt Illuſtrious, moſt 
Clement and moſt Excellent Prince, our 
Soveraign Lord William the Third, by 
the Grace of God, of England, Scotland, 
France and Ireland, and of this Province 
of New-1ork King, Defender of the Faith, 
ec. His, the ſaid Nicholas Bayard, ſu- 
preme, true, lawful and undoubted So- 
veraign Lord; the Cordial Love, and 


true and due Obedience, Fidelity and 
Allegiance, which every Subject of our 


Lord the King that now is, towards him 
our ſaid Lord the King ſhould bear, or 
of Right ought to bear, withdrawing 


and utterly to extinguiſh, intending and 


contriving, and with all his Strength 


purpoſing, deſigning, conſpiring and 


endeavouring, with divers other Re- 
bels and Traytors, to the Jurors. un- 
known, the Government of this Province 
of New-York, under him our ſaid Sove- 
raign Lord the King, that now 1s of 
Right happily and duly eſtabliſhed, to 
detame, tubvert, change and alter, and 
to diſturb the Peace, Good and Quiet 
of this his ſaid Majeſty's Government of 
this his ſaid Province of New-Tork, as 1t 
is now, and hath been for ſeveral Years 
laſt paſt eſtabliſhed ; on the tenth of De- 
cember laſt paſt, and in the 13th Year 
of the Reign of our Soveraign Lord that 
now is, in the Dock-Yard of the ſaid Ci- 
ty and County of New-York, and divers 
other Times and Days as well before as 
after, at the ſaid Ward, and elſewhere 
in the City and County of New-Tork a- 
foreſaid, falſely, maliciouſly, deviliſhly, 
rebelliouſly and trateroully did compals, 
imagine, contrive, purpoſe, deſign, in- 
tend and endeavour to defame, ſubvert, 
change and alter, and to diſturb the 
Peace, Good and Quiet of this his Ma- 
jeſty's Government of New-Tork, as it 
now is, and hath for ſeveral Years paſt 
been eſtabliſhed. And the ſame moſt 
abominable, wicked and deviliſh, rebel- 
lious, treaſonous and traiterous Contri- 
vances, Intentions, Purpoſes and Endea- 
vours aforeſaid, to fulfil, perfect, and 
bring to effect, he the ſaid Nicholes Bay- 
ard, by Conſpiracy as aforeſaid, after- 
wards, to wit the ſaid tenth Day of De- 
cember laſt paſt, in the Year aforeſaid, 
in the ſaid City and County of New-Tork 
aforeſaid, and divers other Days and 
Times as well before as after, falſely, ma- 
licioully, adviſedly, clandeſtinely, re- 
belliouſly and traiterouſly, with Force 
of Arms, Sc. did uſe divers indirect Pra- 
ctices and Endeavours, to procure Muti- 
Var. Vo | 
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ny and Deſertion among the Soldiers in 
Pay, belonging to his Majeſty's Fort and 
Gariſon of Fort Milliam Henry, itt or near 
the ſaid City and County of New-Tork 
aforeſaid, and did draw in Numbers of 
them the ſaid Soldiers and others, to ſign 
falſe and ſcandalous Libels againſt his 
Majeſty's ſaid Government, as it is now, 
and hath for ſeveral Years laſt paſt been 
eſtabliſhed in this Province: Which ſaid 
Libels, by the the Procurement of the 
faid Nicholas Bayard as aforeſaid, were 
ſigned by the faid Soldiers, and others, 


and were likewiſe ſigned by him the ſaid 


Nicholas Bayard; in one or more of 
which ſaid Libels, amongſt other Things 
highly reflecting on the laſt and preſent 


Adminiſtration of the Government un- 


der his 'Majeſty in this Province, it is 
inſinuated and declared, That his Ma- 
jeſty's Subjects within this Province, are 
and have been for ſome Years laſt paſt, 
by Perſons entruſted with the Admini- 
ſtration of the ſaid Government under 


his Majeſty, oppreſſed ; and that the 


ſaid Government hath been and is ren- 
dered cheap and vile in the Eyes of the 
People, as alſo that the preſent General 


Aſſembly of this Province is not a lawful 


Aſſembly. By which, and divers other 
malicious Scandals in the ſaid Libels 
contained, he the ſaid Nicholas Bayard 
hath incited his Majeſty's Subje&s of 
this Province to diſown the preſent Au- 
thority, and Government thereof, and to 
caſt off their Obedience to his Majeſty's 
ſaid Government, as it now is, and hath 
for ſeveral Years laſt paſt been eſtabliſh- 
ed, againſt the Duty of his the ſaid Mi- 
cholas Bayard's Allegiance, againſt the 
Peace of our ſaid Soveraign Lord the 
King that now 1s, his Crown and Dig- 
nity, as alſo againſt the Form and Et 
fe of one Statute or Act of General Aſ- 
iembly of this Province, enacted in the 
Year of our Lord God 1691. entituled, 
An Act for quieting and ſettling the Diſ= 
orders that have lately happened within 


' this Province, and for eftabliſhing and 


« ſecuring their Majeſty's preſent Govern- 


cc 


ment againſt the like Diſorders for the 


« future. 


Clerk. What ſay you, Are you Guilty, or Not 


Guilty of the Indi&ment? 


Priſoner. Not Guilty. And puts himſelf up- 


on God and the Country, Ce. 


Priſoner. I deſire I may be allowed Two Clerks 


to take the Minutes of the Trial. 


Mr Atwood. No, you have a Sollicitor allow- 


ed, he may take Notes; any other will not be 
ſuffered to do it, 


1 11 Pri. 
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Priſoner. I find it was allowed my Lord Ruſſe 
and others, to employ Clerks to take their Tri- 
als : I pray the ſame Liberty. 


Mr Arwood. It was allowed my Lord Ruſſel, | 
but you would not be willing to meet with the 


Hardſhips of his Trial. | : 
Mr Soll. Gen. Perhaps the Counſel will not in- 


fiſt upon the Miſtake of the Venire. 

Mr Nicol. We ſhall not infiſt on that. 

Mr Atwood. But we will have it mended ; 
and thereupon order d a Precept to be directed 
to the Sheriff, under the Hands and Seals of 
the Commiſſioners, to return a Petty Jury the 


Sixth Inſtant; to which Day the Court ad- 


journ d. 

March 6th. The Commiſſioners met. The Pri- 
ſoner was brought to the Bar, and the Petty 
Jury being call'd, conſiſting of Eighty, ſome of 
them did not appear : Whereupon it was or- 
der'd, that the Defaulters of the Petty Jury be 
amerc'd Ten Pounds each, if they did not appear 
in the Afternoon, or ſhew a reaſonable Cauſe; 
and the Court adjourn'd till Three in the After- 
noon, when they met again. ; 

Mr Soll. Gen. mov'd, That the Court might 
be adjourn'd till co-morrow Morning, the King's 
Evidence being diſguis'd with Drink ; which was 
granted. 1 

Mr Nic mov'd, That it would be a Fa- 
your to the Priſoner to put off the Trial till 
Monday. | | . 

Mr Atwood, No, I will take care to do my 

eas ms Duty, whatever other People 
Miniſter at New York. do. We ſhall not Swe Mr 

| Peaſy the Opportunity of an- 
other Sermon againſt us. 

Mr Atwood. 1 obſerve Mr Jamiſon to have Pen 
and Ink: Mr Famiſon, you are not permitted to 
write. 

Jamiſon. J only take Minutes for my private 
Satisfaction. 

Mr 4rwoed. Tis true, an Attorney or Practi- 
tioner of the Court may take Nores for his pri- 
vate Uſe, but you are no longer an Attorney 


of this Court, nor ſhall you be permitted to 


practiſe, until you purge your ſelf of having 
fign'd the Addreſſes. Put up your Pen and 


Ink. | 
March 7th. The Commiſſioners met, and the 


Attorney-General was call'd, but did not ap- 
pear. 


Mr Atwood. Mr Secretary, let a Minute be 


made, That it appears to this Court that the 


Attorney-General hath neglected his Majeſty's 
Service. "Tis no Wonder the People here con- 
temn his Majeſty's Authority, ſince the Attor- 
ney-General, tho' commanded to proſecute by 
the Government, hath negle&ed to do the ſame, 
and hath given a Judgment and Opinion direct- 
ly. contrary to the Lieutenant-Governor and 


Council. 


Mr Atwood. Sheriff fetch the Priſoner. Which 
Was done. 


Mr Secretary. Before we proceed, read the 
Petition which was given me this Morning by 
1 Bayard's Son. Which was read in hac 

erba, | | 


* 
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To the Honourable William Atwood, Eſq. 
Abraham d'Peyſter, Eſq; and Ro. 
bert Walters, Eſq; Judges of this Spe- 


cial Court. 
The Humble Petition of Nicholas Bayard, 


_ S$heweth, | 

5 HAT your Petitioner's Council 
5 T have bm him, That on yeſter- 
day they pray'd, in the Petitioner's be- 
& half, the Favour of this Court to prove 
„before your Honours, by the Oaths of 
„the major part of the Grand Jury, there 
* alſo ſubpœna'd in Court, that the Indict- 
„ment brought in for High-Treaſon a- 
„ gainſt your Petitioner by Capt. Johanzes 
* a*Peyfer (as being Foreman of the ſaid 
* Grand Jury) was not found, nor agreed 


to, by any Twelve of that Jury, tho? 


the moſt part of them (as is evidently 
* known) are your Petitioner's mortal 
& Enemies, for no other Cauſe, but on ac- 
„count of the unhappy Diviſions within 
« this Province. Which ſaid Prayer of 
„your Petitioner's Council (as he is alſo 
« inform'd)) your Honours have been plea- 
* ſed to over-rule, as not being practicable 
Aby the common Form of the Court's Pro- 
* ceedings : But, may it pleaſe your Honours, 
« this being a Matter of that moment, 
« whereof hardly a Precedent is to be 
« found, as that a Foreman ſhall fo far 


* 1mpoſe upon a whole Grand Jury, as to 


« bring in an Indictment Billa Vera, which 
the ſaid Inqueſt did not find nor agree 
&« unto, neither in Matter nor Form: Your 
“ Petitioner therefore moſt humbly prays, 
« that your Honours will be pleas'd to take 


„ the Premiſes into your Honours ſerious 


« Conſideration, and to grant your Petitio- 
„ner that Favour, as to have all the ſaid 
Nineteen of that Grand Inqueſt ſworn be- 
« fore your Honours to diſcover the Truth, 
Hand to afford your Petitioner ſuch Relief 
“therein, as to your Honours ſhall ſeem 
* moſt juſt and expedient. But if it ſhould 
“ ſo happen (as your Petitioner does not 
* hope) that your Honours do not think fit 
* to grant this your Petitioner's moſt hum- 
ble Requeſt, your Petitioner further prays 
* Leave to acquaint your Honours with the 
* Excefhve and almoſt UnparallePd Hard- 
« ſhips your Petitioner, in this very Trial, 
“ labours under. In the firſt place, for that 
the Grand Jury, altho? your Petitioner had 
< often pray'd Mr. Sheriff, that he might 
* have the Favour and Juſtice of being 
A try'd by Ezg/i/h Men, and of Engliſh Ex- 
| | 2 traction, | 


1701. 
< traction, of the beſt Character for Know. 
* ledge, Integrity, Juſtice, Conſcience, and 
« Ffates; yet notwithſtanding your Pett- 
c tioner had not one allow'd him of Enghfh, 
4c but all of 'em of Dutch Extraction and 
Education, and ſeveral of em ignorant to 
ee that degree, that they can neither write 
« nor read, nor ſo much as underſtand the 
* Engliſh Language, tho' ſufficient Num- 
* bers of Exsliſ Men of very good Abili- 
&« ty, Underſtanding, Integrity, Conſcience, 
and Efate, were to be had in the Baili- 
<< wick. | | | 
And, for a ſecond Inſtance of your Pe- 
tc titioner's Hardſhips, he finds now alſo a 
« Petty Jury impannePd to ſerve upon his 
Trial, all of 'em, except Five or Six, in 
4 like manner of Date Extraction and E- 


% ducation, moſt of 'em Handicratt and 


« Labouring Men; very few that ever 
« were of any Juries whatſoever, and ex- 
tream ignorant in the Eagliſb Language. 


Totir Petitioner therefore moſt humbly 
prays, That your Honours will be 
Pleusd to take the Premiſes into your 

Honour favourable and ſerious Cons 
ſideration, and to afford your Petitio- 
ner ſuch Relief therein as to your 
Honours in Juſtice and Equity ſhall 
ſeem fit. Aud, as in Duty bound, &c. 


N. Bayard. 


Mr Atuood Let a Minute be enter'd, That 
the Petition was read; and, that it does appear 
to the Court that the Bill was found by more 
than Twelve of the Grand Jury. | 
Mr Atwood. Colonel Bayard, the Laws do in- 
dulge you with Council; Did you adviſe with 
them concerning this Petition? 
Bayard. No, I did not | 
Mr Atwood, ITwere better you had; for you 
have acted very indiſcreetly in this Matter, to 
arraign the Juſtice of the Gr ind Jury. 
The Jury being call'd, appear d. 
Timon van Burſert. Priſoner accepts. 
Mr Soll. Gen. I challenge him for the King. 
Mr Emot. You are not to challenge, Mr Soli- 
citor, without Cauſe, by the Statute 23 Edu. 3h 
Mr Soll. By the Common Law the King could 
challenge withour Cauſe, but by the Statute 


that was taken away; and in the late Trial of 


Peter Cook it is ſaid by Lord Chief-Juſtice Treby, 
That the King ſhould ſnew Cauſe, if not enough 
on the Pannel to ſerve, but not elſe. 

Mr Attoood. It is a Thing fo plain, I wonder 
you will inſiſt on it. 

Mr Nicoll. We fay the King ſhould ſhew 
Cauſe, but do not ſay when. 

Gysber van Inbrough. 


0k 


Priſoner accepts. 
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Mr Sol. challenges for the King. 


Gerryt Unckle. riſoner accepts. 
Mr Soll. challenges, Cc. „„ 
William Janeway. Priſoner accepts. 
Mr Sl. challenges, Ec. | 

Laar Stoutenburgh, Priſoner accepts. 


Mr Sal. I don't challenge him, but deſire he 
may be {worn on a Viire dire, whether any Per- 
ſon hath been with him on behalf of the Priſq- 
ner, to deſire him to be favourable to the Priſo- 
ner on this Trial. 


No was ſworn upon n Vaire dire, and 
afterwards for the Trial. 


Richard Sacket. Priſoner. I make no Challenge. 

Mr Soll 1 defire to know whether I may not 
firſt have him ſworn upon a Nire dire, and after- 
wards challenge him. | 

Mr Atwood. No; you mult challenge perempto- 
rily firſt. 

Priſoner. I pray the Sollicitor may firſt make 
all his Challenges, and only leave mc a Panuel of 
Forty-eight Jurors. 

Mr Atwood. No, that mult not be. 


Memorandum. The reſt of the Eighty Jurors in 
the Pannel were in like manner c/alleng d by the 
Priſoner or Solicitor, till the number of Twelve 
were ſworn, viz. one of them au Alien, two no 
Freeholders, and all the reſt Dutcumen, or of 
Dutch Extraction born here, very ignorant of the 
Engliſh Language, and of mean Capacities to an 
extream degree. 


The Names of the Petty Jurors were as fol- 
lows, viz. 


Tſaac Stontenburgh, | | Barent Kool, 
Jacobus Vander Spiegel, Goert Olpherto, 
Andries Marſhalk, Samuel Beckman, 
Gerret Viele, Cornelis Clopper, 
Thomas Saunders, Conrael Teneycł, 
Facob Corneliſſe, Jacobus Goelet. 


Mr Solicitor made an Introductory Diſcourſe 
and Harangue of about an Hour long, and had 
ſeme Sheets of Paper in his Hand, out of hich 
he read ſeveral ſcurrilous and falſe Reflections 
on the Exgliſo Inhabitants of this Colony, with 
the French and principal Dutch, having Retro- 
ſpect ion tor many Years paſt, only deſign d to 


incenſe and enflame the Jury, charging the Pri- 


ſoner to be the Head of a Faftion, a malignant 
Party, who had endeavourd to introduce Popery 
and Slavery, Diſturbers of our 1ſrael, as they had 
been that of Capt. LeyFer's Government, which 
(he ſaid ) was now juſtified at Home to be Le- 
gal: That the ſaid Party was a Neſt of Pirates, 


Betrayers of our Prince and his Laws, a parcel of Bau- 


ditti's, who offer d the late Earl of Bellamont a 
Reward of Ten thoufand Pounds to connive ar. 
Piracies, and One thoufand Pounds to himſelf 
to ſollicite it: That ſome mean and broken Mer- 
chants in London had made Complaints in their 
behalf to the Lords of Trade and Plantations, 
and to the Parliament, againſt the ſaid Earl, but 
that the ſaid Earl's Proceedings were approv d 
of; and uſed ſcandalous Reflections on Mr Frag. 

Liiz Mini 
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Miniſter of Tlinit)-Church, and againſt Col Smith, 
the firſt Member of Council, tho? nothing rela- 
ting to this Trial, and own'd himſelf of the Ley- 
fterian 5 and that he would ſtand and fall 
by it, Oc. 

” Then call'd his Witneſſes, who gave their Evi- 
dences in the following Words, as they were ta- 
ken in open Court, and fince agreed unto by all 


of them reſpectively, as followeth. 
Samuel Clows ſworn, ſaith, 


Gentlemen, when I come to ſpeak of the Ad- 
dreſſes, I muſt pray you to take notice, that I 
can ſpeak poſitively ro but very few Things 
that is in them: What I fay is to the beſt of 
my Remembrance and Underſtanding ; for I may 
be miſtaken in both. 

*T'was about a Fortnight or Three Weeks be- 
fore Colonel Bayard's Commitment that I hap- 
pen'd to come to his Houſe about ſome Buſineſs, 
not at all relating to this Matter; concerning 
which, as we were talking, Colonel Bayard ask'd 
me, if I had ſeen the Addrefles ; I anſwer'd, No. 
He then ſhew'd me three Addreſſes; the firſt 
was to my Lord Cornbury ; the Perſons addreſſing 
in it call'd themſelves Inhabitants of New Tork, 
and others diſtant from it; and becauſe ſome of 
them could not perhaps be preſent at his Lord- 
ſhip's Arrival here, did, by way of Addreſs, 
congratulate his Lordſhip into this Government, 
wiſhing him all Health and Proſperity here, 
and thar the Name of Party might be baniſh'd 
from among us. After I had read it, Colonel 
Bayard ask'd me. if I had any thing to ſay a- 
gainſt it; Tanſwerd, No, and then fign'd it. 
The other two Addreſſes were, one to the King, 
and the otker to the Houſe of Commons, or to 
the Parliament (I am not poſitive which): As 
I had read them, I remember I made this Ob- 
ſervation in my ſelf, That they contain'd near- 
ly both the ſame Things ; and in them, or one 
of them, to the beſt of my Remembrance, were 
contain'd theſe Things, The Perſons addreſ- 


fing call'd themſelves Engliſhmen and others, who, 


tho' Foreigners, were entitled to the Privileges 
of Engliſhmen here. It ſpeaks concerning the late 


Revolution here, of which I have but a con- 


fus' d Idea, and can remember nothing particu- 
lar: Afterwards it ſpeaks concerning my Lord 
Bellamont's Adminiſtration, in ſeveral Articles, 
of which I can remember but one, which is, 
That the Hotteſt and Ignoranteſt of the People were 
put into Places of Truſt, Then it ſpeaks con- 
cerning the late Aſſembly here, and tells you, 
That after this Aſſembly had choſe a Speaker, 
ſome of the Repreſentatives were inform'd that 
he was an Alien; upon which they made a Mo- 
tion to the Houfe, that that Matter might be 
enquir'd into; but that Motion being refus'd, 
one half of the Repreſentatives, or Ten of em, 
left the Houſe; notwithſtanding which, the re- 
maining part of the Repreſentatives, with ſome 
others they took in, did proceed to make Acts; 
in one of which Acts they gave a Sum of Mo- 
ney to the Lieutenant- Governor, to tempt him 
to paſs theſe Acts; and likewiſe a Sum to the 
Chief Juſtice of this Province, to find Law 
and Form for their Proceedings; and, that 


theſe Things tended to the rendering the Gy: 
vernment vile and cheap in the Eyes of the 
People. | 
Mr Sol. What Names do you rememb 
ſaw to the Addreſſes? ” bs 40 
Clous. I ſaw ſeveral Names there, but whe. 
ther to all Three, or Two of em, or only to 


that of my Lord Cornbary, J cannot ſay ; but 1 


did, to the beſt of my Remembrance, ſee the 
Names of Rip van Dam, Matthew Ling, Charles 
Wooley, Robert Livingſtone, and Mr. Anderſon; but 
I am not certain whether I ſaw Mr. Jamiſor's 
Name there or no. When I had read them, J 
told Colonel Bayard, they contain'd Things done 
before my Time, and I did not therefore think it 
proper for me to ſign em; upon which he reply's, 
'Then don't fign 'em. | | 

Mr Soll. I ſhall read what you ſaid before the 
Council. 

Clos. Do fo, if you pleaſe. 

Mr Soll. Don't you remember that it was 
ſaid, that my Lord Bellamont had put the moſt in- 

enious and honeſteſt Men of the Province out 

of all Places of T'ruſt ? | 

Clows. No, I can't remember that. | 

Mr Soll. I think you ſaid fo before the Council. 

Clows. Perhaps I might fay ſomething like it 
when I was before the Council, tho' I don't be- 
lieve there is any eſſential Difference between 


what I now ſay, and what I ſaid to the Coun- 


cil; yet if there be, I hope what I then ſaid 


will not be taken to my Prejudice: I was then 


ſent for by the Governor's Letters, which ſeem- 
ed to import, that he had Buſineſs with me 
of a far different Nature than to examine me 
about this Matter; ſo that I was then in a 
Surprize. 

Mr S. But you believe what you then ſpoke 
was true ? 

Clows. Without doubt; and J hope Mr Coſent 
took care truly to write down what I then deli- 
verd; but, whether he did expreſs my Meaning 
right or no, I know not; for I did not look over 
his Notes till the Day I ſaw them at your 
Chamber. | 

Mr Soll. Was not the Aſſembly call'd an Ille- 
gal Aſſembly, and, that they had made Acts pre- 
judicial to the Country ? 

Clous. No, I do not remember that. 

Mr Soll. Was it not ſaid, that the Scum of tho 
People were put into all Places of Truſt ? 

Clows. Perhaps I might before the Council uſe 
the Word Scum, but I now think it was, That the 
den and Ignoranteſt were put into Places of 

ruſt. 

Mr Soll. Mr Clows, pray tell us, What was the 
Reaſon you did not fign the other two Ad- 
dreſſes? | 

Clows. I think I am not at this time oblig'd 
to tell that, being it does not at all affect the 
Matter. | | 

Mr Atwood. Yes, but it does; you muſt tell us. 

Clows. One of the chief Reaſons was, becauſe 
I then thought that the ſaying the Aſſembly had 
given a Gift to the Lieutenant-Governor, to 
tempt him to paſs their Acts, was a Reflection 
upon the Lieutenant- Governor; but it is my 
Judgment now, that it was no Reflection at all 


upon him. 
4 | | Mr Soll. 


170m. 8 
SP, How ! and don't you think ſo now ? 

Mo Sal He only ſpeaks it as his Judgment. 

Mr Soll. Don't you remember that che Aſſem- 


bly was call'd The Pretended Aſſembly * 


Clows- No. 


Mr Soll. Don't you remember twas ſaid, their 


legal Proceedings ? Don't you remember the Word 
legal? | 
* No, I cannot remember that; and I 
did deſire you, at your Chamber, to put that 
Word out of the Clerk s Notes. 


Col. Bayard. Did I ever ask you to ſign them? 


Clws, No, you did not; you was fo far from 
doing that, that you rather perſuaded me not to 
Gon em; and fo did Madam Bayard, who was 
then in the Room. 

Mr Nicol. Do you remember any thing of the 


d Oppreſſion in the Addreſs ? 
Wen I do not remember that Word. 


Mr Soll. That the King's Subjects were op- 


ſs'd here? 
W Nicol. Was the Aſſembly call'd an Uzlaw- 


I Aſſembly ? 
5 L No, Gentlemen; I can ſpeak poſitively 
to but few of theſe Things; whar I ſay is, to the 
beſt of my Remembrance and Underſtanding. 


[Peter Odyre, a Frenchman, ſworn ; and for 
| that he could ſpeak no Engliſh, Mr. Brielack, 


Chaplainto tbe Garriſon, was ſworn to be his In- 
rerpreter.] 


Mr Sl. What do you know of the Papers that 
ere at Col. Bayard's ? and, Did you ſign them? 
or, Who deſir'd you ſo to do? 

Odjre. Going by Colonel Bayard's Houſe, one 
Mr Bodinot told me, I muſt ſtep in to Col Bayard s 
and ſign an Addreſs to the King; and as | was 
a going in, I met Col. Bayard coming forth of his 
Houſe ; and going in, I ſaw the Addreſſes lying 
on the Table. 

Mr Soll. Did Colonel Bayard then perſuade 
you to ſign them? or, Did he tell you it was 
for your Good to ſign em? 

Odyre. Colonel Bayard then told me, I might 
ſign if I would, or that I might not; and the 
Colonel alſo told me, it was for the Good of the 
Country, and, that if I was willing I might ſign 
them; if not, I might let 'em alone; and then 
went away. 

Mr Soll. I will now prove the Addreſſes ſign'd 
at the Coffee-houſe, and that Colonel Bayard at- 
tended there for that Purpoſe. | 


W. Richardſon, Inhabitant and Houſekeeper in 
the City, ſworn.) | 


Mr Soll. What do you know, Mr Richardſon, 
concerning the ſigning the Papers at the Coffee- 
houſe ? | | 

Richardſon. One Day drinking at one Spencer's, 
I was defir'd to go to the Coffee-houſe, which I 
did; and, when there, I ſaw a great many Peo- 
ple, I believe near an Hundred, and coming above 
Stairs, I ſaw Papers on the Table, which were 
call'd Addreſſes, which I ſign'd with others; and 
TI ſaw, among others, Colonel Bayard there, but he 

ſeem d to be no more acting or concern d than 
any other. 
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Mr Atwood. You are very forgetſul of what 
you ſwore before the Governor and Council; but 
to put you in mind of ſomewhat of it, Did 3 
body tell you what Papers were to be ſign'd? 

Richardſon. No body at all. | 

Mr Sol. How many Papers did you ſign? 

Richardſon. I ſign'd three, but did not know 


what they were, but was told they were Ad- 


dreſſes to the King, and my Lord Cornbury, and 
the Parliament, but did not read any of *em ; bur 
I think, one of em complain'd, that the People 
lay under ſome Hardſhips here. | 

Mr Sol. You declar d much more before the 
Council. | 

Richardſon. T was then call'd ſuddenly before 
the Council, and was ſurpriz'd. 


John Baſhford orn.] 


Mr Soll. Mr Baſhford, tell the Court and Jury 
what you know concerning the Papers at the 
Coffee-houſe. 

Baſhjord. I was at the Coffee-houſe, where I 
ſaw the Papers, or Addreſſes, but don't know 
what they were or contain'd; and I ſign d four 
or five Papers there, bur did nor ſtay half a quar- 
ter of an Hour. When I was there, I ſaw Colonel 
Bayard amongſt many others in the Room, bur 


did not ſee his Name, as I remember, to ann af * 


the Papers. 


N. B. Theſe five Papers were the three Addreſſes 
and the two Duplicates.] | 


Mr Atwood, Theſe Witneſſes are very unwil- 


ling, or very forgetful, having given a much dif- 


ferent Account of 'I'hings upon their Oaths be- 

fore the Governor and Council. | 
Baſhford. I have now had Time to recolle& 

my ſelf, but was then under a Surprize, not knows 


ing what I was fent to for. 


LA. Michael Chriſtian ſworn. 


Mr .4twood. Mr Chriſtian, What do you know 
concerning the Papers, or Addreſſes, lign'd at the 
Coffee · houſe ? | 

Chriſtian. 1 remember, ſome Time ſince, about 
Chriſtmas I believe, I was at the Coffee-houſe, 
where I ſaw the Addreſſes with many other 
People, but can't tell how many. 

Mr Atwood. Do you believe there were more 
than Twenty ? | 

Chriſtian. No, I believe there were not. I found 
three Addreſſes there, and ſign'd em all, but the 
Subſtance thereof I cannot now remember; *cis a 
good while ſince, and therefore I cannot ſpeak 


poſitively to it. I remember, a Queſtion Was 


ask'd me at the Council, Whether there was any 
Complaints in the Addrefles that the Soldiers 
wanted their Pay ? I believe I might then anſwer 
ſomething about it, but I do not know any ſuch 


thing in the Addreſſes, either of the Soldiers or 


their Pay. I remember that Colonel Bayard was 
then at the Coffee-houſe when I fign'd the Ad- 
dreſſes, but don't remember that any body deſir d 
me to ſign, : | 

Mr Atwood. How many Hands, Mr Chriſtian, 
did you ſee to the Addreſſes? 


Chriſtian» 
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Chriſtian. I cannot tell how many, but remem- 
ber Colonel Bayard amongſt others was there, but 
he never ask d me to ſign either of the Addreſſes; 
nor can J remember that there was any Thing 
concerning either the Soldiers or their Pay in the 
Addreſſes. 

Mr Atwood. Certainly theſe Gentlemen are very 
unwilling Evidences : Mr Chriſtian is a Gentle- 
man of good Learning, and it's ſtrange that he 
ſhould be fo forgetful that he cannot remember 
what was given in on his Oath before the Gover- 
nor and Council: He has either a weak or trea- 


cherous Memory. | 
{ Mr Hugh Gray ſworn. } 


Mr Soll. Mr. Gray, What do you know con- | 
cerning the ſigning of thoſe Papers at the Coffee- 


houſe ? | | 
Gray. About December laſt being at the Coffee- 


houſe, I met there one Mr Scot, who ask'd me to 
go up into the Upper Room, which I according- 
ly did; and when there, I ſaw on a Table ſome 
Papers, which afterwards I underſtood were Ad- 
dreſſes to the King, Parliament, and Lord Coru- 
bury . Some body ask'd me to ſign em, which 1 
did accordingly. but dont know who it was. I 


remember Col. Bayard was there amongſt others, 


ſmoaking a Pipe of Tobacco: I believe there might 
then be about ten Hands to the Papers, and about 
five in the Room; that I read all the Addreſſes, 
but cannot now remember the Contents of 'em. 
Mr Arwood. Mr Gray, Do you remember there 
was any Complaints” againſt the Government in 
thoſe Addreſſes? GR 
Gray. No. 
[ Ms. Hannah Hutchins worn. 
| Mr Soll. Now, may it pleaſe your Honours, I 
will prove the Papers ſign'd at another Place. 
Mr Atwood. Mrs Hutchins, What do you know 
concerning theſe Papers brought to your Houle ? 
Mrs Hutchins. About Chriſtmas laſt Col. Bayard 


brought ſome Papers to my Houſe, and left 'em 


with me, but did not ſtay at all, but bid me ſhew 
them to my Husband, who was then at Church. 


Theſe Papers remain'd at my Houſe about three 


Days, and then I deliver'd 'em to a Negro, who 
was ſent for them, but do not remember whoſe 
Negro it was: Col. Bayard was not at our Houle 


while the Papers lay there. 


Mr Soll. Now I ſhall proceed to prove what ſort 
of People were drawn in to ſign theſe Papers. 


John Read ſworn. ] 


Mr Atwood. What do you remember concern- 
ing any Addreſſes or Papers at the Houle of Al- 
derman Hutchins ? | 

Read. Being on the 26th of December at Mr. 
Hutchins's Houſe, I there ſaw ſome Papers, which 
one Mr Burroughs, then preſent, ask'd me to ſign, 
telling me, they were Addreſſes to the King, Par- 
liament, and Lord Cornbury, made for the good of 
the Country, and which were lying on the Bed 
there; and thereupon I ſign'd them, but did not 
read *em : I did not ſee Col. Bayard there, but be- 
lieve | ſaw his Name to the Papers. I ſaw a great 
number of Names ſubſcrib'd to the Papers, as 
near as I can judge, about TWO hundred, 

| Mr Soll. Of what Age are you? 
Reud. About Seventeen Years of Age, 


liament, and another to the 


others to the King and Parliament: In one of em, 


Edward Marſhal ſworn.] | 

Mr Arwod. Where did you ſee theſe Papers? 
and, What * you know of them?: | 
Marſhal. Going one Day about Chri/tmas to the 
Houſe of Mr Hutchins, to pl a Witneſs to a digs 
of Attorney, I ſaw there five Addreſſes, which 1 
ſigr'd ; one was to the King, another to the Par- 
: | Lord Cornbury, congra- 
tulating his Arrival. I read ſome of them, but 
found nothing in any of em that reflected upon 
the Governor: There was ſome Complaint of the 
Speaker of the Aſſembly being an Alien. Lookito 
on the Names-of the Subſcribers, I ſaw the ** Sie 
of Edward Marſhal before I had ſign d. but I don't 
know but there may be more Edward Marſhals 
than one in the Province. I did not ſee Col. Bayard 

at the Houſe, nor his Name to the Papers. 


John Buckly orn.] 


Mr Atubod. What do you know concerning 
any Papers at the Houſe of Mr Hutchins ? 

Buckly. Coming home from the Fort, and paſſing 
by Mr Hutchins's Houſe, I was ask'd to walk in by 
Mr Hutchins, which Idid; and being come into 
the Upper Room, I ſaw ſome Papers there, which 
were call'd Addreſſes, but I did not read any of 'em, 
but that to my Lord Cornbury, which, as I under- 
ſtcod, was a Compliment and Congratulation to 
him at his Arrival here. Mr Hutchins then ask'd 
me to ſign it, but I refus'd, becauſe being a Lieu- 
tenant 1n the Garriſon, I was unwilling to do any 
ſuch thing before any of my elder Officers had 
done it. But J did not ſee Col. Bayard, nor his 
Name there. : 

Francis Cherman worn. 

Mr Atwood. Give an Account what you know 
concerning any Papers or Addreſſes at the Houſe 
of Alderman Hutchins. = 

Cherman. Coming a while ago to Mr Hutchints 
Houſe, and going up Stairs, I ſaw certain Papers 
there, and ſome People: Mr Hutchins ask'd me to 
ſign thoſe Papers, telling me they were Addreſſes 
to the K ing and my Lord Cornbury; that they were 
for the good of the Country and the Engliſb, and I 
expected by it to be made free of the Ciry, and 
ſign'd therefore; but did not ſee Col. Bayard there, 
nor don't remember the Contents of the Papers. 


(One Button ſworn. ] | 

Mr Atwood. What do you know concerning 
the Papers, Cc? 

Button, Hearing by ſome of my ſellow-Soldiers 
that there were ſome Papers or Add reſſes at Capt. 
Hutchins's, I was willing to go and ſee what they 
—_ and coming 8 Houſe, there I found 

ive Papers, and ſignd them all; 
Five, but do not roms to er- 
whom they were directed. Capt. Duplicates of two 
Hutchins was there, but ſaid no- of them. 
thing at all to me about the Pa- 
pers, or ſigning them; nor can I remember whether 
they were in Paperor Parchment. I believe there 
were then about thirty Names ſubſcrib'd, but ſaw 
neither Colonel Bayard nor his Name there. 

Robert Crannel ſworn. } 

Mr Atwood. What do you know, Cc. 

Crannel. Some T'ime ſince I came to Mr Hut- 
chinꝰ's, and there found Fire Addrefles : I read 
that to my Lord Cornbury, and ſome of, the two 


to 


„ 


1701. 


my remembrance, was contained 4 
2 ow People of this Province lay 
under more Hardſhips than formerly, and rhat 
the Speaker of the Aſſembly of this Province 
was an Alien. I ſaw Col. Bayard's Name to that 
to my Lord Cornbury, but am not acquainted 


with his Hand-writing at all. After 1 had 


read ſome Part, and been told what the reſt of 
the Papers were, I ſigned them all Five, but no 


dy deſired or perſwaded me to do it. 
we Atwood. Your Evidence is not ſo full as 


When you gave in your Information on Oath 


before the Council. | 
Crannel. But it is, and I know nothing more. 


[One Griggs Sworn.) 


Mr Atwood. What do you know, Oc. 9 5 
Griggs. I was deſired by one Bovell a Soldier in 
the Gariſon, to go to Mr. Hutchins s Houle, and 
ſign ſeme Papers; I was told and believed it was 
to make me tree of the City ; thereupon I went 
to Mr Eutchins's, and there ſigned them, but did 
not ſee Col. Bayard there. | 


One Garnet Sworn, 


Mr Atwood. Tell the Court what you know, &c. 
Garnet. A great many of the Soldiers of the 
Gariſon ſigned, and they expected thereby to be 
made free of the City, many of them being 
Tradeſmen. N | 
[One Fleming Sworn.] 


Mr Atuood. What do you know, G ? ö. 
Fleming. Coming ſome time ſince to the Houſe 
of Mr Hutchiu's, I there ſaw ſome Rolls opened, 
with a great many Names thereto, 
After the dd. but did not ſee any other Writing, 
ST Ade to this I put my Name, and alſo 
on the Backſide. then put down two or three Names 
for others, at their Requeſt, they 
having firſt put their Marks: I and the others ex- 
pected by this to be made free of the City. I be- 
lieve out of 160 Men now belonging to the Fort, 
or thereabouts, there may be about 30 that ſigned. 


[One Bovell Swern.] 
Mr Atwood. What do you know, Cc? 


Bovell. Coming to Capt. Hutchins's, I was 


ſhewn ſome Papers, which I was told were Ad- 
dreſſes, to which I put my Mark, without being 
deſired by any body; I cannot write nor read. 
When I had ſet my Mark, Mr Hutchins told me, 
that if any of my Fellow Soldiers would come 
and ſign alſo, they might; if nor, they might 
let it alone. By this ſigning I expected to be 
made free of the City, but not from being a Sol- 
dier; but never heard Capt. Hutchins ſay fo. 

Mr Soll. Gen. I have now no more Witneſſes a- 
gainſt the Priſoner. Here is a Paper ſigned by 
him, I deſire the Clerk of the Council may be 
ſworn to prove the ſame. | 


Mr Coſens the Clerk of the Council ſworn. 


Col. Bayard. I own that Paper: It is a Peti- 
tion to the Lieut. Governor and Council in Be- 
half of Ald. Hutchins then in Priſon ; owning, 
with Mr French, Mr Wenbam, and Mr Van 
Dam, that the Copies of three Addreſſes to the 
King, the Parliament, and the Lord Cornbiry, 
were in our Hands. | 
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Then the Petition was read, and was the Same as 

is entered in Pag. 419. | 
After this, the. Act ot Aſſembly on which the 
Mittimus is grounded; was read. And after that, 


the Commiſhon to the Lord Bellamont at large, 


and the Lieur. Governor's, Commiſſion. 

Mr Soll. Gen. I deſire Mr Emot may be ſworn, 
whether he did not give Advice to a certain Per- 
ſon about that Clauſe in the Addreſs to the 
Lieut. Governor in Favour of Ald. Hutchins, viz. 
That the. Lord Cornbury ſucceeded the Earl of Bella- 
mont as Governor in New-York, | 

Mr Emct was commanded by Mr Atwood to be 
ſworn; and being ſworn, ſaid, I told Mr French 
theſe Words in the ſaid Addreſs did not run cur- 
rent, and might give ground of Exception to 
ſome who would be apr to ftrain every Word to 


the Priſoner's Diſadvantage. lo which Mr 


French replied, They had drawn the Addreſſes 
themſelves, and believed it was well enough. 
Mr Soll. Gen. I have now prov'd by the Witneſſes 
thoſe falſe and ſcandalous Libels ſet forth in tie 
Indictment, whereby the Good, Peace and Quiet 
of the Government has been diſturbed, which by 


this Act of Aſſembly is High-Treaſon. I ha e 
likewiſe proved that the Soldiers were drawn in 


to ſign thoſe ſcandalous Libels, and that ſome c id 
ſign blank Rolls, which was liſting of Soldiers, and 
is Treaſon. By theſe Words in the Petition to 
Lieut. Governor and Council, viz. [Mio we un- 
derſtand by certain Advice we have received from Eng- 
land, to be nominated by his Majeſty to ſucceed rhe 


late Earl of Bellamont as our Governor] is a dif - 


owning and caſting oft the preſent Authority, and 
his Majeſty's Governmenr. 


Mr Nicol. Your Honour and the Jury will 


pleaſe to rake Notice that the I dictment conſiſts 


of divers Heads, as, That the Priſoner did com- 
paſs, imagine, contrive, propoſe and deſign to 
defame, ſubvert, c. the Peace, Good and Quiet 
of this his Majeſty's Government. 

That he uſed divers indirect Practices and En- 
deavonrs to procure Mutiny and Sedition amongſt 
the Soldiers. 5 OR 

That he drew in Numbers' of them the ſaid 
Soldiers and others, to fien falſe and ſcandalous 
Libels ; and that he had ſigned them himſelf 

Thar in theſe Libels ir is declared, Thar the 
Subjects in this Province are and have been for ma- 


ny Years laſt paſt, by thoſe entruſted in the Ad- 


miniſtration of the Government, oppreſs'd ; and 
that the Government hath been and is rendered 
cheap and vile in the Eyes of the People; as alſo 
that the General Aſſembly of this Province is nor 
a lawful Aſſembly : By which means, Oc he hath 
incited his Majeſty's Subjects to caſt off their O- 
bedicnce to his Majeſty's ſaid Government, 
The Priſoner is not directly charged here with 
any Fact, except his own ſigning the ſaid Libels, but 
for Endeavours; the reſt are fore d Concluſions and 
ſtrain'd Inferences drawn from thence. It is not al- 
ledg'd, that the Peace of the Government hath been 
diſturb'd, or that any Mutiny or Sedition hath been 
amongſt the Soldiers, or that any one of his Ma- 
jeſty s Subjects hath caſt off his Obedience to his 
Majeſty's ſaid Government. By the Courſe of the 
Evidence, it appears there was an Addreſs to the 
King, an Addreſs to the Houſe of Commons, and 
an Addreſs to my Lord Corubury, and a Petition or 
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Addreſs to the Lieut. Governor and Council; 
bur all the Evidence is very lame and weak, as to 
the three firſt, if we ſhould admit the making or 
figning of them to be any Fault or Crime, more 
eſpecially if the ſame ſhould amount to Treaſon : 
For by none of the Evidence it does appear, that 
thoſe Addreſſes ſigned at the Coffee-houſe were 
the ſame Addreſſes which were at Col. Bayard's, or 
that the Addreſſes at Ald. Hutchins's were the 
ſame which were at the Coffee-houſe, or the ſame 


which were at Col. Bayard's : There is no Proof 


that the Priſoner ſigned theſe Addreſſes: Here is 


not ſo much as the Likeneſs or Compariſon of 


Hands produced, alledged, or proved; tho' if it 
were, that would not do. In the great Trial of 
the Biſhops, Mr Pollexſen there affirms, p. 60. That 
Compariſon of Hands is not Good in à criminal Caſe ; 
and offers the Lady Car's Caſe in Siderfin's Re- 
ports, p. 418, 419. Where it is ſo adjudged. 

But I ſhall not dwell upon the Evidence; it is 
certainly the Right of the Subject to petition the 
King, whenever * conceives himſelf ageriev'd. In 
the Biſhops Trial, 160 Mr Pollexfen ſays, I 
never thought it, nor hath it ſince been thought by 
any body elſe, to be a Crime to petition the King. 
Hag. 121. Serj. Levinx affirms, The Subjects have a 
Right of petitioning the King in all their Grievances. 
So ſay all our Books of Law; ſo ſays the Statute 


of the 13th of Charles II. They may petition. Pag. 


126. Sir Thomas Powis, then Attorney-General, 
acknowledges Acceſs to the King by Petition is 
open to every body; the molt Inferior Perſon is 


allowed to petition the King. Pag. 135. Mr 


Juſtice Holoway lays, It's the Birthright of the Sub- 


ject to petition the King. If it's the Birthright of 


the Subject to petition the King, to procure or 
draw in Men to do what it's their Birthright to 
do, can never amount to a Crime. 

Mr Atwood. I do not ſay petitioning the King 
is a Crime, but it may be to petition the Houſe 
of Commons in the Plantations, where the King 
governs by his Prerogative. | | 

Mr Nicoll. I cannot think it is a Crime, for the 
Subjects of the Plantations to petition the Houſe 
of Commons; it's every Day's Practice: Conſult 
the Votes in every Seſſions, you'll find many Ad- 


dreſſes, Petitions, and Complaints from the Sub- 


jects of the Plantations: It ſeems to be the Right 
of the Subjects to petition the Houſe of Commons. 
The Statute of the 13th of Charles the 2d. c. 5. 
reſtrains the Common-Law ; by that it plainly ap- 
pears to be the Right of the Subject to petition 
the Houſe of Commons, or the King. The Pro- 
viſo in that Act ſays, That neither that Act, nor any 
thing therein contained, ſhall he conſtrued to extend or 
hinder any Perſon or Perſons, not exceeding the Number 
of Ten, to preſent any publick or private Grievance or 
Complaint to any Member of the Houſe of Commons after 
his Elefion, or to the King's Majeſty. The Act of 
Recognition of primo William and Mary, declaring 
the Rights and Liberties of the Subjects, and ſet- 


tling the Succeſſion of the Crown, thereby it is e- 
nacted amongſt other Things, That it is the Right 
of the Subject to petition the King; and all Cimmitments 


and Proſecutions for ſuch Petitioning are illegal, And 
they do claim, demand, and inſiſt upon all and ſin- 


gular the Premiſes, as their undoubted Rights and 


Liberties 3 and that no Declaration, Judgment, 
Doings or Proceedings to the Prejudice of the 
People, in any the ſaid Premiſes, ought in any 


wiſe hereafter to be drawn into Conſequence or 
Example. Here is no Grant of any new Privilege 
but a Claim and Acknowledgment of an Ancient 

Right; and Petitions to the Parliament are as 
ancient as Parliaments themſelves. If the Subjects 
of the Plantations may not petition and complain 
to their Prince, they are in a worſe Condition than 
Slaves. The Cries of the Oppreſſions in the Plan- 
tations have gone up to Heaven, and are again come 
down upon the Earth, and have inſpired and mo- 
ved the King and Parliament of England, to make 
a Law to check the exorbitant Actions of Gorer- 
nors in the Plantations, and make them account- 
able in England for their Miſcarriages abroad; 
which can never be diſcovered to the King bur 
by Petition. The Statute is in theſe Words. 


An Af to puniſh Governors of Plantations in this King- 
dom, for Crimes by them committed in the Plantations, 


E: 1 * a due Puniſhment is not provi- 
* ded for ſeveral Crimes and Offences 

committed out of this his Majeſty's 

© Realm of England; whereof divers Governors, 
* Lieutenant-Governors, Deputy-Governors, or 
© Commanders in Chief of Plantations, and Colo- 
* nels within his Majeſty's Dominions beyond 
the Seas, have taken Advantage, and have not 
been deterred from oppreſſing his Majeſty's Sub- 
jeccs within their reſpective Governments and 
Commands, nor from committing ſeveral other 
* great Crimes and Offences, not deeming them- 
© ſelves puniſhable for the ſame here, nor account- 
© able for ſuch their Crimes and Offences, to any 
© Perſon within their reſpe&ive Governments and 
Commands: For Remedy whereof, Be it enaed 
© by the King's moſt Excellent Majeſty, by and with 
the Advice and Conſent of the Lords Spiritual and 
© Temporal and Commons in Parliament aſſembled, and 
© by Authority of the ſame, That if any Governor 
or Commander in Chief of any Plantation or 
Colony within his Majeſty's Dominions beyond 
© the Seas, ſhall, after the firſt Day of Aiguſt, 
© 1700, be guilty of oppreſling any of his Ma- 


© jeſty's Subjects beyond the Seas, within their re- 


© ſpe&ive Governments or Commands, or ſhall be 
© guilty of any other Crime or Offence, contrary 
© to the Laws of this Realm, or in force within 
© their reſpective Governments and Commands, 
© ſhall be enquired of, heard and determined in 
© his Majeſty's Court of Kings-Bench here in En- 
gland, or before ſuch Commiſſioners, and in 
© ſuch County of this Realm, as ſhall be aſſign- 
© ed by his Majeſty's Commiſſion, and by Good 
and Lawful Men of the ſame County; and that 
© ſuch Puniſhments ſhall be inflicted on ſuch 
© Offenders, as are uſually inflicted for Offences 
© of the like Nature committed here in England. 


This Proſecution ſeems to be made to fruſtrate 
and evade this Act of Parliament. The Subject 
is oppreſs'd, or conceives himſelf to be ſo, and 
complains of this Oppreſſion; this Complaining 
is made TREASON! Here is a ſtrange and fa- 
tal Dilemma on the Subjects of the Plantations: 
They muſt either ſuffer their Oppreſſions, or be 
hang'd for Traytors if they complain ! 

What relates to the Act of Afſembly of this 
Country, it can by no natural or legal Conſtructon 
be extended to make the Priſoner cul y 


plain by the w 


170m. 


made no new Treaſon; it only recognizes the 
| n; and enacts, That thoſe who 


Ki d Quee 
— eln deſtruct ive to that Eſtablimment, 
by Force of Arms or otherwiſe, ſhall be Rebels and 


„„: which they would be without this Act. 
- thi Addreſs ar Petition had been to the 
French King, the Thing had been of another Na- 
ture. By the ſame Conſtruction every petty Bat- 
tery, or other little Treſpaſs, may be a Treaſon. 
The Petition of Col. Bayard, and the other three, 
is ſo far from diſowning the Government, that it is 
a direct Acknowledging of the ſame. The Directi- 
on of the Petition is, To the Lientenant-(7overnor, 
and the Council : The Expreſſion (That they have Ad- 
vice that the Lord Cornbury is to ſucceed the Earl of 
Bellamont) can with no Juſtice or common Senfe 
be conſtrued to be a diſowning and caſting off of 
the Government. Ithink it will hardly be affirmed, 
that the Council ſucceeded the Earl of Bellamont, 
and Capt. Nanjan the Council; 
Some time after if ſo, after the Earl of Bella- 
1 5 7 e mont, who was Captain-Gene- 
3 ee ral? We had Seven Captains- 
ga, at Barbadocs, General; which is an Abſur- 
dity I ſuppoſe none will alledge. 
A familiar Example will demonſtrate the Weak- 
neſs and Falſity of this Conſtruction : If a Capt. 
of a Company be killed or abſent, the Lieutenant 
or next Officer has the full Command of the 
Company, as the Captain had, or could have; but 
I think no Man will ſay he ſacceeds the Captain, 
or that when another Captain is appointed, he 
ſacceeds that Lieutenant or other Officer. So 
that I cannot think there is any Fact or Crime 
alledged or proved againſt the Priſoner, to charge 
him with this high Crime of Treaſon, or indeed 
with any other Crime whatſoever. 
Mr Emot. By your Honours Permiſſion, I am of 
Council for Col. Bayard the Priſoner at the Bar: 
But by reaſon I am unwilling to ſpend too much 


©of your Time, this Trial already having been very 


long; and Mr Nicel, who is alſo of Council of the 
ſame Side, having amongſt other things made it 
very evident, that for the Subject to petition his 
Majeſty, 1s their ancient and undubitable Right ; 
I ſhall therefore make it my Buſineſs only, as 
near as I can, to demonſtrate to this Court and 
Jury, That had the King's Council made ample 
Proof of all the Matters of Fact alledged in the 
Indictment, as the ſigning the Addreſſes, and o- 
ther Things therein contained, to have been 
true ; yet, in point of Law, they cannot amount 
to that grand Crime of High-Treaſon. 

In order to this, I ſhall, with as much Brevity 
as I can, examine into, and put your Honours in 


mind, and withal inform the Gentlemen of the Ju- 


ry, What the Law of England (by which we are 
or ought to be govern'd here) hath been, for near 
the Space of four hundred Years laſt paſt, relating 
to this grand Crime of High-Treaſon; whereby 
it will manifeſtly appear, how cautious the Parlia- 
ments of England have been in making and increa- 
ſing the Laws to take away Mens Lives, and par- 
ticularly for High*sTreaſon. And I ſhall begin 


with the Statute of the 25th of Edu. 3. a Statute 


to which the greateſt Regard has been paid of 

any A& of Parliament whatſoever. unleſs Mazna 
Charta, as hereafter I ſhall briefly ſhew, 

I muſt alſo obſerve to your Honours, that before 

the OY S this Act of Parliament of the 25th 
015 Ve | 


Hole Purport of the Act, that it has 
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of Edu. 3. which was in Auno 1350; and which 
was the very firſt Act relating to Treaſons, to ma- 
ny Things were charged as High- Treaſon by the 
Common Law, and there were to many Ambigu- 
ities and Diverſities of Opinions, that, both Hiſto- 
ry and our Books of the Law ſufficiently inform 
us, ſcarce any Man knew how to'behave himſelf. 


But now, by this Statute, the - Particulars and 


Species of this grand Crime are reckon'd up, and 
all others excluded, till declared by Parliament. 
For tho nothing can concern the King, his Crown 
and Dignity, more immediately than High-Trea- 
ſon, Which our Law calls Crimen læſæ Majeſtatis, 
a Crime wronging Majeſty ; yet this good King 
Edward III, at the Requeſt of the Lords and 
Commons of England, in a Parliamentary Way, 
and to make all After-ages happy, makes a plain 
Declaration of ſnch Offences as ſhould for the 
future be deem'd for High- Treaſon, and none o- 
ther, unleſs declared by Parliament. 


This Act of Parliament is branch'd out by Sir 


Edward Cole, in the third Part of his Inſtitutes, 
into ſix Claſſes or Heads; which I ſhall the rather 
take Notice of, for that Trials of this Nature are 
very rare in the Plantations ; and they are theſe : 

1. The Compaſſing or Imagining the Death cf 
the King, Queen or Prince, and declaring the ſame 
by ſome Overt-A&. | 

The Killing or Murdering of the Chancelbr, 
Treaſurer, Fustices, &c. in their Place doing the'r 
Office, Cc. 

2. To violate, or carnally to know the King's 
Conſort or Queen, the King's Eldeſt Daughter ui. 
married, or Prince's Wife. | ; 

3. Levying of War agus the King. 


4. Adhering to the King's Enemies, and de- 


claring the ſame by ſome Overt-A& ; and this 


mult not be Inimicus, fed Hol is. 

5. Counterfeiting of the Great- Seal, Privy-Seal, 
or King s Coin, &c. | 

6. And Laftly, Bringing into the Realm, Cunter- 


feit-Mpney, to the Likeneſs of the King's Coin, Cc. 


Now, if there is any other Offence which was 
not comprehended within one of theſe Claſſes, the 
ſame was thereby declared to be no Treaſon. 

In a Clauſe of which A& of Parliament we 
find theſe Words; which I ſhall rather read, be- 
cauſe I apprehend it will very much concern this 
enſuing Trial, 

And becauſe that many other like Caſes may 
happen in Time to come, which a Man cannct 
* think or declare at this preſent Time, it is or- 
* dained, That if any other Caſe, ſuppoſed Trea- 
" ſon, which is not above ſpecify'd, do happen 
before any Juſtices, the Jaſtices ſhall tarry, 
* without any going to Judgment of the Trea- 
* ſon, till the Cauſe be ſhewed and declared, 
© before the King and his Parliament, whether 
* it be judged Treaſon or other Felony. 

By this we may eaſily perceive, and it's very 
obvious, that this Clauſe was made to prevent 
the Judges from taking upon them to declare any 
things to be High- Treaſon, but ſuch as are par- 
ticularly expreſs'd by this Statute of the 25th of 
Eqdw. 3. or by ſome other ſubſequent Act. 

Again, in the Reign of Richard II. we find 
ſundry other Things were declared by Parlia- 
ment to be High-Treaſon, which were not com- 
prehended within the Stacure of 25th Edu. 3. 


But yet upon the coming in of Au. 4. it was a- 


gain 
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gain enacted and declared, That nothing ſlwuld 
tor the future be adjudged High- Treaſon, but 
what was ſo ordained by the aforeſaid Statute 


25 Edw. 3. The Words are theſe 
1 H. 4. c. 10. © That whereas in Parliament, 


in the 21ſt Year of the late King Richard, di- 


* vers Pains of Treaſon were ordained by Sta- 
* tute, inaſmuch as there was no Man who 
* knew how he ought to behave himſelf, to do, 
* ſpeak or ſay, for doubt of ſuch Pains; it's 
* accorded and aſſented by the King, Lords and 
* Commons, That in no Time to come, any 
*© Treaſon be adjudged otherwiſe than it was or- 
* dained by the Statute, in the Time of his No- 
* ble Grandfather King Edu. 3. 

Now this Statute, I am humbly of Opinion, is 
directly in the Negative, which ſays, That for 
the future nothing ſhall be adjudged Treaſon, 
otherwiſe than it was ordained by the aforeſaid 


Statute of the 25th of Edu. 3. 
Let nevertheleſs, this Indictment is grounded 


upon an Act of Aſſembly of this Province; which 
is, I am humbly of Opinion, not only contrary, 


but directly repugnant to the aforeſaid Statute 
(which appeareth to me to limit all new Species 
of Treaſon to be declared by Parliament, and 
not elſewhere) which, if it ſhould admit of ſuch 
a Conſtrugion as is now intended, I thinx I may 
modeſtly ſay, it will introduce five hundred ſeve- 
ral new Species of Treaſon : So that his Majeſty's 
good Subjects of this Province would tall under 
much greater Hardſhips than whatever the Peo- 


ple of England were ſenſible of before the making 


of this Act (which I cannot too often mention) 
the 25th of Edu. 3. | 

It we look further downward, upon the com- 
ing in of Edu. 6. which was in the Year 1546, 
ſundry new Species of Treaſon having been again 
introduced by A& of Parliament, it was in the 
very firſt Year of his Reign enacted, That no 
Offence, made Treaſon by any Statute, ſhould be 
ſo deemed and adjudged for the future, but ſuch 


as were made Treaſon by the aforeſaid Statute 


of 25 Edw. 3. other than ſuch as were by that 
preſent Statute ordained and declared. 5 

But yet in Queen Mary's Time, in the iſt Year 
of her Reign, this grand Crime was brought to its 
Ancient Standard; and it was then declared in 
Parliament, That no Act nor Offence whatſoever ſhould 
be deemed Treaſon or Miſprifion of Treaſon, but ſuch 
as were declared by the Statute 25 Edw. 3. And the 
Subſtance of the Preamble is this, That the State 
and Safety of the King ſtandeth more aſſuredly by the 
Love of his Subjects, than Fear of his Laws. 

So that upon Examination, we find how careful 
and cautious the People and Parliament of England 
have been in introducing and increaſing of Sangui- 
nary Laws, and that thro' the Revolution of many 
Ages. And hereby it's very remarkable, what a 


great Reward has been in all Ages paid to this 


venerable Statute of 25 Edu. 3. which with great 
Care has been continued down to us to this very 
Time, and is now in its full Force. Sir Edward 
Coke, treating thereof, tells us, That the Parlia- 
ment, in which this A& was made, for many 
Years after was called, Benedictum Parliamentum, 


the bleſſed Parliament. 
If we look but into the Bill of Attainder of Tho- 


mas Earl of Strafford, in the Year 1640 and 41, 


even in thoſe Times, what Regard was paid to 
this Statute, which I have ſo often mentioned, 


wherein it was provided, that the Judgment againſt 


the ſaid Earl ſhould never be drawn into Prece- 


dent: And the Words are theſe, © Provided, 


© That no Judge or Judges, ſuſtice or Juſtices 


- . f 
ts whatſoever, ſhall adjudge or interpret any Ag 
4. or Thing to be Treaſon, nor hear or determine 

any Treaſon in any other manner, than he or 


they ſhould or ought to have done before the 


* making of this Act. Es 
Now, if we do but reflect upon the great Con- 
cern and Care that has been taken thro' all Apes 
by the wiſe People of England, in preventing the 
Judges from interpreting any A& or Thing hat- 
ſoever to be Treaſon, but ſuch only as are eny- 
merated in the Statute 25th of Edu. 3. 
And at the ſame time give our ſelves leave to 
think, how induſtriouſly we labour to introduce 


an Act of Aſſembly of this Province, to make, as 
I ſaid before, even five hundred new and never 


heard of Species of Treaſon : I ſay, if we do but 
conſider this, 'tis Matter of great Amazement, 
and more eſpecially in ſuch an Age as this, and 
in ſo happy a Reign, where no Man ever queſti- 
oned, or at leaſt doubted of the true Enjoyment 
of our Laws and Liberties, tho' never fo remote 

from the Fountain Head. - | 

I am atraid, I have already treſpaſſed upon your 
Honours Patience ; I ſhall therefore conclude 
with ſome Obſervations upon the AR of Aſſem- 
bly, upon which this Indictment is laid. 

Now both the Title, Preamble and Words of 
this Act of Aſſembly, and the Cauſe of making 
thereof, is very obvious (however the ſame may 
be now interpreted) which were theſe T'wo : 

1ſt, For the future, to prevent the ſetting up 
a Power over his Majeſty's Subjects in this Pro- 
vince, without Authority from the Crown of En- 
gland; which was found to be of fatal Conſequence 
in the late unhappy Diſorders in this Province. 

2dly, To expreſs the Love, Loyalty and hearty 
Affection of the People to their Majeſties King 
William and Queen Mary; and as far as in them 
lay, to recognize them their Soveraign Leige Lord 
and Lady. I doubt not but your Honours will ſee 
Cauſe to recommend the ſame to the Jury, in de- 
livering the Charge: And that no ſtrain'd Con- 
ſtruction of this Act of Aſſembly can erer affect 
the Priſoner Col. Bayard, or in the leaſt blaſt his 
long-experienc'd Loyalty to the Crown of England, 
and in a ſpecial manner to his preſent Majeſty 
King Wiliam. 

I had almoſt forgot to beg Leave of the Court 
to apply my ſelf to the Gentlemen of the Jury, to 
obviate ſome Obje&ions, or rather a vulgar Er- 
ror that uſually hath crept in amongſt them upon 
Trials, and particularly upon Indictments; which 
is, they do believe, 

That if the Matters of Fact alledged in the 
Indictment be but proved, they are to have no 
Regard to Matter of Law : Which I take to be 
a very great and dangerous Error in them. 

For tho it be true, and muſt be granted, that 
Matters of Fact are the moſt common and proper 
Objects of a Jury's Determination, and Matters ot 
Law that of the Judges; yet as Law ariſeth out of, 
and is interwoven and complicated with Fact, it 
cannot but fall under the Jury's Conſideration. For, 
ſhould it be otherwiſe, if a Perſon ſhould be in- 
dicted for doing any common, innocent or lawful 
Act, if it be but cloathed and diſguiſed in the 


Indictment with the Name of Treaſon, or ſome 
| A 
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done, then the Jury would lie under a Neceſſity 
of finding the Priſoner Guilty. No: | 
Do we not find in moſt general Iſſues, upon Not 
Guilty pleaded, as upon Indictments of Treſpaſſes, 
Breach of the Peace, Felony, and even in Caſes of 


High- Treaſon; yet the Jury do not find the Fact of 
the Caſe by it ſelf, leaving the Law to the Court, 


but find the Party Guilty, or Not Guilty. 

And this will more evidently appear upon In- 
dictments of Murder, that the Jury are Judges as 
well of Matter of Law as of Fact. For is it not 
erety Day's Practice, where Perſons are indicted 
of Murder? The Jury doth not only find them 
Guilty or Not Guilty ; but many Times upon hear- 


ing and weighing of Circumſtances, the Jury 


brings in the Priſoner not only Guilty or Not Guil- 
75 in general, but brings them in either Guilty of 
Murder, or Manſlaughter, by Miſadventure, or Se 
Defendendo ? &c. | 

So the Jury being well apprized of the true 
Matter of Fact, of which they are ſole Judges, 
can better apply the Matter of Law; for, ſays 
my Lord Coke, It's by fitly applying Matters of Fatt 
and Law together, that the Fury brings forth their Ver- 
dif; which, I hope, you Gentlemen of the Jury 
will carefully do. 3 

Priſoner. I deſire ſome of my Evidences may be 
called to give an Account of my Life and Con- 
rerſation. Which was granted. 

Mr Yeaſy. Miniſter of Trinity Church, being 
ſworn, ſaid, I have been for ſix Years perſonally 
acquainted with Col. Bayard ; during which 
Time his Life and Converſation recommended 
him in the World as an Exemplary Chriſtian. And 
the frequent Expreſſions of his Zeal and Aﬀe&i- 
on to his Majeſty's Perſon and Government, con- 
vinced me that he was a good Subject. 

Priſ. Call Capt. John Kipp. Who being cal- 
led, was abſent. | 

Call Capt. Tudor. | 

Tudor (worn, ſaid. I have known Col. Bayard 


26 Years, a moderate, civil, good Man, has been 
employed in almoſt all Offices of the greateſt Truſt 


in the Government, never diſaffected, but ſtood 
up for the Proteſtant Religion and King William. 

Priſ. To prove that I have upon ſundry Emer- 
gencies, during the late War, advanced of my pri- 
vate Fortune upon Loan without Intereſt, ſeveral 
conſiderable Sums of Money, for the Preſervation 
of his Majeſty's Intereſt and Government in Neu- 
Tork, of which upwards of 200. Money in Specie 
tent, is ſtill unpaid ; I deſire Mr Jamiſon who was 
then Clerk of the Council, may be ſworn. 

Jamiſon being called, appeared. 

Mr Atwood. Mr Jamiſon has refuſed to purge 
himſelf of ſigning thoſe Addreſſes, and is Parti- 
ceps Criminis, for which Reaſon he cannot be al- 
lowed to be an Evidence. 

The Evidence being ſworn and examined, the 
Sollicitor- General, without anſwering the Au- 
thorities offered by the Priſoner's Council, rela- 
ting to the Treafon, ſumm'd up the Evidence, 
as to Matter of Fact. | | 

Mr Atwood gave the Charge to the Jury, in a 
long Diſcourſe ; and among other Things inſiſted, 
That the Indictment was not laid upon the Act 
of 25 E. 3. nor any Act of Parliament, but upon 
an Act of Aſſembly of this Province, confirmed 
by his Majeſty, which had Power to make Acts 


ſor High- Treaſon, as well as the Parliaments of 
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other high Crime, and proved by Witneſſes to be 


England; and that the ſaid Statute was confine4 
to England, becauſe by the ſaid Statute it is enact- 
ed, That if any Doubt ſhould arite, the ſame be 
adjourned unto Parliament, which muſt be un- 
derſtood of the Parliament of England 
That it is High- Treaſon by the Act of Aſſem- 
bly, by any Manner of Ways, or upon any Pre- 
rence whatſoerer, by Force of Arms, or otherwiſe, 
to diſturb the Peace, Good and Quiet of the Go- 
vernment, as it is now eſtabliſhed ; which he ſaid 
was proved by Overt Acts laid in the Indictment; 
which were by ſigning of Libels againſt the Go- 
vernment, and thereby enticing the People ro 
caſt oft and diſown the ſame ; and chiefly by the 
Soldiers figning Complaints againſt their chief 


Officers, which tended to Mutiny, and was 


T'reaſon by the Common Law. 

That by bringing the Papers to Hutchins's 
Houſe, the Priſoner had made himfelf guilty of 
all chat was done there, by the Soldiers and others 
ſigning thoſe Papers. 

That the Right of petitioning the King wag 
not in Diſpute, but the Manner of doing it made 
it criminal. | 

That it was plain the Addreſs of the Priſoner 
and his Three Fellows; was a diſowning of the 
preſent Authority, and caſting off his M jeſtyꝰs 
Government as it was then eſtabliſh'd; for Capt. 
Nanfan ſucceeded the Lord Bellamont (as by the 
Commiſſion appeared) and not my Lord Cornbury ; 
which was a plain Overt Act of Treaſon, by the 
Meaning and Words of the Act of Aſſembly. 

That it appeared uhdeniable, that the Priſon- 
er and his Son were always by the Papers, and 
that it was done with a great Number of People 
to affront the Government. | 

That the drawing in Soldiers to ſign Petitions, 
is Mutiny and Sedition by the Law; and drawing 


of them in on falſe Pretences, in Hopes of Free- 


dom in the City, and ſubſcribing their Names on 
blank Lifts, is liſting of Soldiers, and may be ap- 
plied to invite in any Foreign Power. And there- 
upon ſtrenuouſly inſiſted on the Validity of the 


Evidence, That the Facts laid in the Indicment 


were undeniably proved, and that thoſe Facts did 


amount to High-Treaſon, within the Words and 


Meaning of this Act of Aſſembly, and that there- 
fore the Jury could not do otherwiſe than bring 
in the Priſoner Guilty. 

The Conſtable being ſworn to keep the jury, 
the Court adjourned till Nine a- Clock at Night. 
And the Jury then not being agreed, the Court 
did adjourn till Monday nine a · Clock, the gth of 
March. | 

On Monday the 9th, the Priſoner was brought 
to the Bar, and the Jury ſent for. They were 
asked if they were agreed in their Verdict? They 
anſwered, They were not agreed, but deſired ſome 
Direction of the Court. Fab Goelet appeared as 
Foreman of the Jury, and read ſome Notesof what 


he ſaid the Witneſſes had fworn. Which were 
denied to have been ſworn by the Council for the 


Priſoner, who prayed Mr Arweod to ſatisfy the 
Jury of the Truth of the Evidence. 

To this he anſwered, That he cou'd not do it af- 
ter the Charge given ; but affirmed, it was no 
new Thing (as ſome pretended) after Charge gi- 
yen, to ſatisfy the Jury in fome Matters of 
Law ; and told, that he had received Letters from 


the Jury, and anſwered them, which Anfwers 


were only his private Opinion. That if they were 
K k k 2 | un- 
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under any Difñculty, whether the Matter of Fact 


alledged in the Indictment, and which were pro- 


ved to them, were T'rea ſon or no, they might find 
the Priſoner Guilty; who had his Advantage in 
moving in Arreſt of Judgment, and might be re- 
lieved as to Matter of Law. 

Mr Emer. This is not fair to give the Jury a 


Handle to find the Priſoner Guilty, in Expectati- 


on of Relief in Arreſt of Judgment; for they are 
Judges both of Law and Fact, as the Caſe is now 
circumſtanced: If they will enſlave themſelves and 
cheir Poſterity, and debar themſelves of all Acceſs 
to their Prince, they will be worſe than Negroes. 

Mr Atweod. This is not to be ſuffered, to offer 
theſe Things to the Jury after they have received 
their Charge; therefore be ſilent. Then pro- 
ceeding, he renewed his Charge to the Jury, ag- 
gravating the ſuppoſed Crimes for the Space of 
about half an Hour. 

Mr Emer. I pray your Honour to be heard 
one Word (which he often repeated, and at Iasf was 
granted him.) The Facts laid in the Indictment 
were 13 as to the diſowning and caſting 
off the Government, encouraging of Mutiny in 
the Soldiers, or diſquieting the Peace of the Go- 


vernment: Addreſſing the King is the undoubted 


Right of the Subject, both by Common Law and 
Acts of Parliament. If the Subject for Complaints 
of Grievances, ſet forth by Petition, ſhall be at- 
tainted of High- Treaſon, we are in a worſe 
Condition than Slaves. 

Mr Atwood check'd him, and commanded Silence. 

Mr Nicoll The Act of* Parliament to puniſh 
Governors in the Plantations for oppreſſing the 
Subject, is rendred uſeleſs and of no Effect, if the 


Subjects are depriv'd of this Liberty to complain, 


and ſet forth their Grievances, by Petition to 
their King. | 

Priſoner. I crave that Jacobus Goelet may read o- 
ver his Paper concerning the Evidence given, and 
Liberty to controul the Miſtakes. This was denied. 

Priſ. I crave that Col. D'Peyſter and Capt. Wal- 
ters, who are joined in the Commiſſion, will de- 
clare their Opinions ſingly, if they have agreed 
That to be Treaſon which Mr Atwood has decla- 
red to be ſo, either by the Common Law, or Act 
of Aſſembly, if the Facts laid in the Indictment 
ſhould be admitted to be proved, as indeed they 
are not. | 

To this he received no Anſwer. 

After this, the Jury were ſent out, and the Court 
adjourned till Three a-Clock in the Afternoon. 

At which Time the Commiſſioners meeting, 
the Priſoner was brought to the Bar; the Jury 
were ſent for. And being come, were asked, if 
they were agreed of their Verdict? Which they 
anſwered in the Affirmative, and that they found 
the Priſoner Guilty. | 

Council. We pray Time to offer Reaſons in Ar- 
reſt of Judgment. | | 

Mr Atwood. Let theſe Reaſons be offered To- 
morrow Morning. | 

Court adjourned till Eleven a-Clock next Morning. 

March roth. The Commiſſioners met, and the 
Priſoner being brought to the Bar, he oftered the 
following Reaſons in Arreſt of Judgment, in 
theſe Words, viz. | 

Bayard. That no Overt Act, alledged in the 
Indictment, is proved by the Oaths and Teſtimo- 
nies of Two lawful Witneſſes, as by the Statute 


of 7 W. 3. is directed. 


14.W. Il. 
Thar if the Overt Act, as alledged in: 
dictment, ſhould be admitted to 4 10 ace 
yet neither by the Law of England, or by any le- 
gal genuine Conſtruction of the Act of Aflembls 
of this Country, on which the Indictment 
grounded, any of the ſaid Orert Acts can amoy > 
to High-T reaſon. | 2 
Mr Atwood. Tho' the Reaſons offered by the 


| Priſoner's Council, are properly and learnedly of- 


tered, I could ofi-hand anſwer and controul them 
all; yet I will not do it; let them be left with 
the Sollicitor General. And adjourn'd the Court 
until Ten a Clock the next Morning; Which ac- 
cord ingly was done. | : 

March 11. The Commiſſioners met, and the 
. brought to the Bar. 

r Nicoll. It does not appear that an 
Overt Act, alledged in the — — ee 
proved by the Oaths of Two lawful Witneſſes 
as by the Statute of 7 . 3. ought to be done. 

Mr Atwood. The Jury are the ſole Judges of the 
Evidence, and if there has been any Omiſſion in 
that, it is now help'd by the Verdict. 

Mr Nicoll. Tho' tis very plain to me, and ! 
ſuppoſe to the Court, that what J have affirmed 
in this Matter is Truth, yet I ſhall not much 
inſiſt upon it, becauſe if the Acts themſelves ſhould 
be admitted to be true, they do not fall under 
any of the Heads or Species of Treaſon ſo made 
by the Engliſh Laws, or by any natural and rea- 
ſonable Contiruction of the Act of Aſſembly of 
this Government ; which being wholly Matter of 
Law, I ſhall leave to your Honours Conſideration, 

Mr Emot. I very well remember that the Court 
was pleaſed to tell the Jury after they had been 
together ſome Days, and not being agreed upon 
the Verdict, That if they were under any Diffculty, 
whether the Overt Acts laid in the Indiciment, if pro- 


ved, were Treaſon ; if they found the Priſoner guilty, 


he had his Remedy by moving the Matter of Law i 
Arreſt of 5 | . Swe 4 

I therefore humbly offer in Arreſt of Judgment, 
That if the Overt Acts laid in the Indictment 
were admitted to be proved, yet in Point of Law 
they cannot amount to High-Treafon, within the 
Meaning of the Act of Aſſembly upon which the 
Indi&ment 1s laid. | 

For I take it, that all AGs of Parliament, and 
conſequently Acts of Aſſembly, are to be under- 
ſtood and taken by reaſonable Conſtruction, to be 
gathered and collected out of the Words of the 
Act only, and that according to the natural, 
grammatical, plain and legal Senſe thereof, with- 
out any forced Interpretation. 

Then if ſo, this Act of Aſſembly, both by 
the Title, Preamble, and the enacting Part 
thereof, plainly demonſtrates the Meaning of the 
Law-makers, and what was thereby deſigned for 


the future to prevent. The Title of this Act 
1s in theſe Words: An Act for the quieting and 


ſettling the Diſorders that have lately happened within 
this Province, aud for eſtabliſhing and ſecuring their 
Majeſty's preſent Government againſt the like Diſ- 
orders for the ſuture, Now what theſe Diſor- 
ders were, We have great Cauſe to remem- 
ber, and they are very well known to this 


Court to have been occaſioned by ſome Perſons 


ſetting up an Arbitrary Power over the King's 
Subjects with the Authority from the Crown 
of England, as appears from the Preamble of 


the ſaid Act, parc whereof is in theſe Words : 
55 An 


1701. 
J =» hereas the late haſty and inconfiderate Violation 
74 2 and Quiet of this Province, by the Jet- 
ting up a Power over their Majeſties Subjects 
without Authority from the Crown of England, hath 
vitiated and debauched the Minds of mainy People, 
&c. For the Prevention whereof in Time to come, 
be it enafled, &c. That whatſoever Perſon or Per- 
ſons ſhall by any manner of Ways, or upon any 
pretence whatſoever, endeavour by Force of Arms, 
o/ otherwiſe, to diſturb the Peace, Good and Quiet 
of this their Majeſties Government, as it is now 
 eftabliſhed, ſhall be deemed and eſteemed as Rebels and 
Traytors &C. 


From hence it plainly appears, that the Intention 


of the Law-makers was only to declare ſuch Perſon 
or Perſons Rebels and Traytors, as ſhould for the 
future ſet up a Power over His Majeſty s Subjects 
in this Province, without Authority from the 
Crovn of England; which undoubtedly is Treaſon 
within the Statute of 25 E. 3. 
But it can never be underſtood (without the 
reateſt of Violence to the reaſonable Conſtruction 
of the ſaid Act of Aſſembly, and the plain Inten- 
tion of the Makers thereof) to be conſtrued to 
extend to the ſigning the Addreſſes mentioned in 
the Indictment, which is the only Thing the Pri- 
ſoner is poſitively charged withal ; for all the reſt 
are only preſumptive, conſtructive and accumula- 
tive Crimes, drawn from thence. : 

But ſays Mr. Solicitor, the Words of this Act of 
Aſſembly are in generals, That if any Perſons ſhall 
endeavour by Force of Arms, or otherwiſe, to diſturb 
the Peace, Good and Quiet of the Government, ſhall be 
deemed and eſteemed Rebels and Traitors. 

Now from the Word [ Otherwiſe] Mr. Solicitor 
would fain inſinuate that the Priſoner is within the 
Meaning of the Act of Aſſembly : A very fine Ex- 
planation! For by ſuch a Conſtruction as this, every 
Breach of the Peace, ſudden Quarrel, or {mall Bat- 
tery, ſhall be deemed Treaſon. I ſhall not further 
add upon this Head, but only ofter my humble 
Opinion, That here in the Plantations we are not 
capable in our Aſſemblies to make and declare any 
new Species of Treaſon, but ſuch as are compre- 
hended in the Statute of 25 E. 3. or ſome other 
ſubſequent Statute. 

Tho what already has been offered, I hope will 
be ſufficient to ſtay and arreſt Judgment, yet 1 
have ſeveral other Things in behalf of the Priſoner 

(by your Honours Premiſſion) to move in Arreſt 
of Judgment, and which are not mentioned in the 
Reaſons which were aſſigned in Writing; and I pray 
Liberty to offer them Ore Tenus. 

Mr. Atwood. Mr. Emot, you have Liberty grant- 
ed you; go on. | 

Mr. Emot. I thank your Honour. And the Rea- 

ſons that I ſhall now further aſſign why Judgment 
ought not to paſs againſt the Priſoner, according 
to the Verdict of the Jury, are theſe Three : 
ft. That Andries Marſhatk, one of the Petty- 
Jury, is an Alien, and of Foreign Birth, born in 
Zeland, and came over into this Province in the 
Year 1684; and that Jacobus Goelet the Foreman 
of the Jury, is alſo an Alien, and hath lately ſent 
for England to procure a Denization. 

2dly. That the Viſue or Venirein the Precept toſum- 
mon the Petty-Jury, under the Hands of the Commiſ- 
ſioners, is wrong awarded,orrather,not awarded at all. 

34. That the ſaid Precept is not returned by 
the Sheriff, or any Endorſement thereupon, and 

ſigned by him; againſt the known Laws of Eng- 

land, and more particularly the Statute of 12 E. 2. 

Cap. 5. called, The Statute of York. . 
J ES 
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Nr. Atwood in a long Speech faid, What the Sol- 
licitor has offer d is ſufficient to over- rule the Rea- 
ſons exhibited in Arreſt of Judgment; for tis evi- 
dently proved that the Priſoner has diſturbed the 
Peace, Good and Quiet of the Government, as it 


is now eſtabliſhed, viz. . 


1ſt. By enticing the People to ſign ſcandalous 
Libels againſt the Government, at the Coffee-Houſe, 
and at his own Houſe, by the Oath of Peter Odyre, 


telling him, it was for the Good of the Country; 


and his bringing them to Alderman Hutchins's, 
makes him equally guilty to the Soldiers ſigning 
Complaints againſt their chief Officers, thereby en- 
ticing them for Mutiny ; which Soldiers are part of 
the Seven Thouſand Men raiſed by A& of Parlia- 
ment for the Defence of the Kingdom ; which is 
High Treaſon by the Common Law, as well as by 


Act of Aſſembly. 


2dly. By the Priſoner's diſowning the Aſſembly 
to be lawlul. | 

z3dly. By charging the Lieut. Governor to be 
brib' d to paſs their Acts of Aſſembly. 

4thly. By charging the Government to be in the 
Hands ot hot and ignorant Men. h 

5thly. By the Addreſs to the Lieut. Governor diſ- 
owning and caſting off the preſent Authority, de- 
claring the Lord Cornbury to ſucceed the late Earl of 
Bellamont in the Government. 

I h-pe the Priſoner by this Time is convinc'd of 
his Crime, as well as that Clergy-man who ſpoke 
ſo much in his Vindication ; and that the Priſoner 
will now be duly penitent, and make a true Con- 
feſſion ot it. ö 

Col. Bayard. May it pleaſe your Honour, I ever 
abhorr d chat heinous and abominable Crime of 
High- Treaſon, as much as Death it ſelf: I call 
God and my own Conſcience to witneſs, That I am 
as innocent of it as the Child unborn: I never 
ſpoke to any of the Soldicrs to make any Com- 
plaint, or ſign any Addreſſes, or other Paper what- 
ſoever. I own I was preſent at the Coffee-Houſe, 
at the ſigning of an Addreſs to the King, another 
to the Parliament, and another to the Lord Corn- 
bury; and I own the Two firſt contained ſome 
Complaints of Grievances we ſuppoſed to lie un- 
der, and the latter a Congratulation. „ 

I had the beſt Council I could get for ſo doing, 
and that it was the Subjects Right to Petition the 
King, by the Act of the Firſt of Y. & M. and I 
think the Subjects ſhould be worſe than Slaves, if 
they ſhall be arraigned for High-Treaſon for com- 
plaining to their Prince. 

I muſt further beg leave to ſay, Your Honour 
was much miſtaken in ſumming up juſt now what 
the Witnefles had ſworn ; and the Jury (by that 
Paper the Foreman read in Court) had likewiſe a 
wrong Notion of it ; which I defired then I might 
controul, but your Honour over-ruled it, as not to 
be allowed aiter the Charge was given. It was 
not proved by any of the Witneſſes, that the Peace 
of the Government had been diſturbed : None of 
em ſaid J had enticed any Perſon whatſoever to ſign 
the Addrefles; nor that I was preſent at the Soldiers 
ſigning at Hutchins's, much leſs that I enticed them 


to Mutiny. I knew nothing of their ſigning, I was 


not at the Houſe all that Time. Mr. Solicitor had 
Mrs. Hutchins ſworn, who faid the fame. None of 
em fay, that in the ſaid Addreſs the Aſſembly was 
called Unlawful, but only that the Speaker was 
an Alien; nor that the Lieut. Governor was bribed - 
but tempted: Nor that the Government was in 


the Hands of hot and ignorant Men, but that hot 


and ignorant Men were put in Ojfices, and that 
| L11 | | there- 
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thereby the Government was like to be rendred 
Cheap and File. And as for the Addreſs to the 
Lieut. Governor, it was only ſaid, He had received 
Advice from England that the Lord Cornbury was 
to ſucceed the Earl of Bellamont as our Governor; 
which by no Colour can be conſtrued to be a caſting 
off, or diſowning of the preſent Authority. And tho 
all had been proved, as it is not, what your Honour 


as above, has been pleaſed to ſay, I humbly eonceive 


it cannot amount to a Miſdemeanor, and much leſs 
to that heinous Crime of High-Treaſon. 

Mr. Atwood. The Right of Petitioning the King 
is not in Diſpute, but the Manner of doing it 
makes it Criminal; neither does that Liberty ex- 


tend to the Parliament. 


Mr. Emot. I humbly move, that we may have 
Liberty to offer other Reaſons Ore Tenus. Which 
the Court granted. 

Mr. Atwood. Adjourn the Court till Friday Morn- 
ing the 13th Inſtant. Adjourned accordingly. 

On the 12th in the Morning, the Priſoner wrote 
a Letter to Col. De Peyſter ; ſome of the Contents 
whereof were by Mr. Atwood retorted upon the Pri- 
ſoner in open Court, at the Time he paſſed Sen- 
rence againſt him; for which Reaſon the Priſoner 
has permitted it to be publiſhed, and it is as fol- 
loweth : | | 


Col. D' Peyſter ; Sir, 


© F Take leave to acquaint you, That tho' it 


I has pleaſed God to ſuffer your ſelf, and 


© ſome of your Relations to be the likely chief In- 
ſtruments of the total Deſtruction both of my 
© ſelf and all my Family and Poſterity; that yet 
« notwithſtanding I have that Peace with my felt 
© (and I can but only thank God for his all- ſufficient 
Grace in ſtrengthning me in it) that J am re- 
« conciled to all Mankind whatſoever, and that I 
* hope one of my laſt Prayers will be, That God 
* out of his infinite Mercy will graciouſly pardon 
6 all thoſe who have had a Hand to cut me off. 
* Sir, Believe me, as you may give Credit to the 


Words of a dying Man (ſince I find the Job is 


* to be done, and that it is now paſt your Power 
to ſtop the Current) that I ſhall alſo dic with 
* a clear and good Conſcience, and as free of that 
* horrid Crime laid to my Charge, as the Child 
© yet unborn. And therefore hope God's merci- 
* ful Hand, who has never left nor forſaken me, 
© will continue to ſupport me to the very laſt, 
* and that I may look Death in the Face, as a 
good Chriſtian ought to do; humbly ſubmitting 
© my All to his moſt Wiſe, moſt Juſt, and moſt 
* Mcrcitul Diſpenſations: For I am ſenſible there 
* is no more than one Death for me, and that in 
* all Probability, conſidering my Age, it might 
© have been very ſoon, tho* this Tribulation had 
* not befallen me. I fhall only add, That I hope 
* in God's Mercy for the Pardon of all my mani- 
* fold Sins and Tranſgreſſions, thro the only Merits 
* of my Saviour Jeſus Chriſt ; and that when I 
* ſhall be no more, he will continue his Grace to 
* my dear Wife, and my Poſterity. And laſtly, 
„That my Blood, which is ſtruck at (by your 
* Brother's own Expreſſions to my ſelf, and your 
* Brother-in- Law's to others, both not long ſincc) 
* may be the laſt to be ſpilt on Account of our 
* diſmal and unhappy Diviſions; tho* I fear out 
* of my Aſhes ſuch further Calamities may ariſe 
* to this poor bleeding Province, that Poſterity will 
* have Cauſe long to lament : For it is not to be 
* expectcd, that all the Plots, Contrivances and In- 
15triegues uſed in this Matter (many of which I 


© his Hand-Writing. 


} 


< afſure you are already diſcovered) will have their 
« Exit with my ſelf. It had been more pardon- 
© able to have ſtabb'd me in my Sleep, or with 
«© Joab's Hand, under a Pretence of Friendſhip 
than to do it with Ahab under a Colour 2 
* Cloak of Juſtice; and of the Two, I leave others 
* to conſider, if this latter exceeds not the former; 
* ſince it's not to be ſuppos'd, that Ahat's was ſo 
much out of Malice; but the Vineyard being de- 
* nied him on his offering the Worth of it in 
Money, occaſioned the Innocent to be arraigned 
and ſlain for a pretended Crime of Blaſphemy and 
* High-Treaſon. 

* Sir, Theſe above Lines are the Sincerity of 
* my Thoughts this Morning; afluring you, that 
*I never had a Thought before late laſt Night 
* to write to your ſelf one Word about this Sub- 
* ject ; ſo altogether unknown to all Mankind what- 
* ſoever, nor don't intend them any further; where- 
fore I deſire you'll make ſuch Uſe of them, for 
your own Conſideration, as God may dire& 
* you. Iam, Sir, 

Your humble Servant, 


N. Bayard. 


March 13. The Court being met according to 
Adjournment, the Priſoner being brought up, moved, 
That foraſmuch as Mr. Nicoll was out of Town, by 
reaſon of the Indiſpoſition of his Family, another 
Council might be aſſigned in his ſtead. - Which 
was granted, and the Court adjourned till Monday 
the 16th Inſtant, a Nine at Clock. 

March 16. Before the fiting of the Court, the 


Priſoner ſent a Petition to Mr. Atwood, and the reſt 


of the Commiſſioners, viz. 


To the Honourable William Atwood, Eſq; Abraham 
D Peyſter, Eſq; and Robert Walters, Eſq; Judges 
of this Special Court. 


The Humble Petition of Nicholas Bayard, Sheweth, 
by HAT your Petitioner being altogether 
unacquainted what 1s practicable and al- 
lowable in Law to be offered in Arreſt of Judg- 
4 ment; yet ſince your Petitioner's Life, and all 
what is near and dear unto him is concerned, 
he humbly craves Leave (beſides the Reaſons al- 
ready offer'd by your Petitioner's Council in Ar- 
reſt of Judgment) to lay before your Honours, 
and to pray your Honours favourable Conſidera- 
* tion thereupon. | 
* Firſt, That the Verdict of the Grand Inqueſt 
* was not ſufficiently found by any Twelve of 
that Inqueſt, as in his former Petition is ſet 
* forth. | . 5 
* Secondly, That the Petty Jury (in a Manner) 
fore d upon your Petitioner, were all of them 
* Parties concerned againſt your Petitioner in the 


cc 


very Matter he was tried for, on Account of 


the unhappy Diviſions within this Province; all 
* of em extream ignorant of the Engliſh Language, 
* to that Degree that ſcarcely one of them is able to 
c ſay the Lord's Prayer in the Engliſh Tongue, and 
© much leſs to comprehend the Matters of Law, and, 
e what has been offered in behalf of your Petitioner 
* at his Trial. 
"© Thirdly, That all what has been worn againſt 
© your Petitioner, was, Firſt, That the Petitioner $ 
* Name was ſeen to the Addreſs to the Lord 
e Cornbury, but that they knew not whether it was 
Secondly, That the Peti- 
ce tioner had been preſent at the Coffee-Houſe, 1 


. 


7 


„„ 
1701. 
„at his own Houſe, when the Addreſſes to the 
0 King, another to the Parliament, and another to 
&« the Lord Corubury, were ſigned by ſeveral of the 
< Freeholders, Freemen, and Inhabitants of this 
„City; but that he had deſired none of them to 
« ſign the ſame. z ah, That the Petitioner had 


« brought ſome Papers, ſuppoſed to be the ſaid Ad- 


dreſſes, to the Houſe of Alderman Hutchins. 


«* thly, That the Addreſſes to the Lord Cornbury con- 


tain d only a Congtatulation at his ſafe Arrival, 
« and a hearty Deſire, that with it all our Diviſions 
« might be healed, and that the very Name of 
* Party and Faction might vaniſh, and be extin- 
« ouiſh'd ; and that in the Two former, or in one 
4 of them, either to the King or Parliament, ſome 
4 Complaints were made of Grievances, without 
« remembring the Particulars: Only Mr. Clows 
ce ſwore, That to his beſt Remembrance, in both, or 
© jn one of the Addreſſes to the King or the Parlia- 
« ment, mention was made, That ſome of the hot- 
« teſt and ignoranteſt of the People were put in Ot- 
« fices; That the Speaker of the Aſſembly was 
© challenged to be an Alien; That the ſaid Aſſem- 
© bly had given a Gift to the Licutenant-Governor, 
© to. tempt him to pals their Acts, and another to 
© the Judge; and that thereby his Majeſty's Go- 
* yernment was like to be render'd Vile and Cheap 
© in the Eyes of the People. And ſwore further, 
< That in none of them any Reflections were made 
“ (as he conceived) to the Prejudice of the Lieut. 
4 Governor; and that in none of them, the Words 
* Unlawful or Oppreſſion were mentioned. 

« Fourthly, That all the reſt of the Evidences 
« ſwore nothing (againſt your Petitioner,) but that 
& they had ſigned the Addreſſes at Alderman 
& Hutchins's; that two or three of the Soldiers had 
& a Glaſs of Wine given them, but not for lgning, 
© it being Chriſtmas-Time ; and that ſome of them 
expected to be made Free of the City, but not of 
the Gariſon. | | 

May it pleaſe your Honours; Your Petitioner 
* finds, by the Notes himſelf has taken at his 
* Trial, that nothing more has been ſworn againſt 
* him: Whereupon the Jury, being ignorant Peo- 
« ple, found him guilty; becauſe ſome Part of the 
* Indictment was proved, as to the ſigning of the 
« ſaid Addrefles, and what the Contents of them 
<c were, only by the Oath of one Witneſs, 


Tour Petitioner therefore humbly prays, That your 
Honours will be pleaſed to take the Premiſes 
into your ſerious Conſideration, Whether by the 
Laws of England, or this Province, it can 
amount to the Crime of High-Treaſon, what has 
been ſworn againſt him, as above expreſs'd ? And 
if not, that your Honours will favourably order 
an Arreſt of Judgment for the Reaſons above- 
mentioned, &c. what has been already offered 
to your Honour by the Petitioner's Council, And 


as in Duty bound, &c. 
N. BAYARD. 


The Court being met, the Priſoner was brought 
to the Bar, and the Petition laſt mentioned read. 

Mr. Atwood. Mr. Emot, we are ready to hear 
the Arguments you have to offer, for the laſt Three 
Reaſons you have aſſigned in Arrcſt of Judgment. 

Mr. Emot. I am ready: 1ſt, Andres Marſhalk, 
one of the Petty Jury, is an Alien ; we have Two 
Evidences to prove the ſame. And---- 

Mr. Atwood. We cannot admit you any ſuch 


Proof; for tho this might have been a good 
l 9 ve been a goo Excep- 
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tion for Cauſe before he or they had been ſworn 5 
but now it's too late: therefore go on to the next. 

Mr. Emot. This ſeems very hard; for we ought: 
to have been tried by the King's lawful Liege People, 
and we apprehend theſe are not ſuch ; but we came 
not to the Knowledge of this till after the Trial. 

Mr. Atwood. Pray, Mr. Emot, delay the Court 
no longer; but proceed to the ſecond Reaſon 
aſſigned. 1 

Mr. Emot. The 2d Reaſon is, that the Viſue or 
Venue in the Precept to ſummon the Petty Jury, is 


wrong awarded, or rather not awarded at all. Our 


happy Conſtitution of Government is, That all 
Trials of this Nature muſt be by the Verdict of 
Twelve Men, and that as near as may be of the 
Neighbourhood where the Fact ariſeth, or is alledged 
to ariſe in the Indictment. Yet nevertheleſs, the 
Precept to ſummon the Jury, we find is directed to 
the Sheriff, to return Eighty Men of his Bailiwick ; 
whereas he is Sheriff as well of the County of 
New-York, as of the oy ; and at the ſame time, 


the Matters of Fact alledged in the Indictment are 


ſaid to be committed in the Dock and Eaſtuard of 
this City. So that this is a Miſ. Trial upon which 
no Judgment can be given. And of this we have a 
Multitude of Authorities in our Books: And firſt, 


in Arundel's Caſe, Coke's Rep. part 6. fol. 14. b. It 


was for the Murder of one Parker ; and the Caſe 
was thus: The Murder was alledged to be done at 
the City of Weſtminſter, in a certain Street there, 
called Kirg-ſtreet, in the Pariſh of St. Margaret's: 
For the Trial of the Iflue a Jury was return d, De 
vicinitate Civitatis Weſtm. Arundel being found 
guilty, moves in Arreſt of Judgment; aſſigning for 
Cauſe, that the Jury ought to have been out of the 
Pariſh of St. Margaret's, and not in general out of 
the Neighbourhood of the City of I/eſtminſter ; 
and it was adjudged a Miſ-Trial, and the Verdict 
was ſet aſide: And this I find was done upon a Spe- 
cial Conſult of the Judges at Serjeants- Inn. 

So that we ſee how cautious the Laws of Eng- 
land are, and the Judges thereof, that all Trials of 
this Nature ſhall follow the Venue, and that the 
Jury ſhall be ſummoned from the Neighbourhood 
where the Fact ariſeth. And the Reaſon thereof is 
grounded upon this Suppoſition and Preſumption, 


That the Neighbourhood are the beſt and moſt 


proper judges of Matters of Fact; for indeed it's 
the Rule in the Law, That Vicinus facta vicini pre- 
ſumitur ſcire. | 

But let me obſerve to your Honours, That on 
Caſe at the Bar is much more uncertain, as to the 
awarding of the Venire facias, or Precept to ſum- 
mon the Jury; for the Fact is alledged to be done 
at the Dock and Eaſtward of this City, and Iflue 
joined thereupon. Yer the Precept is directed to 
the Sheriff, to ſummon the Jury of his Bailiwick, 
which, as I ſaid before, contains both the City and 
County of New-York, and without mentioning any 
Neighbourhood, and therefore may come out of the 
County, as well as from the City; and therefore of 
Neceſſity muſt be eſteemed a Miſ- Trial. | 

To this it may be objected by ſuch as are ignoraat 
of our Laws, That notwithſtanding the Jury was 
ſummoned from the Neighbourhood of the City of 
New-York, and not from the County ; for that they 
know the Perſons to be ſuch. But this not appearing 
to be ſo upon Record, avails nothing ; for the Rule 
of the Law is, What appears not, is not: Exiſtenti- 
bus & non apparentibus eadem eſt ratio. ; 

Crook's Rep. In London, the Pariſh and Ward is 
mentioned; and therefore it was adjudged, That it 
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was not good to alledge any thing done generally in 


London; but it muſt be laid to be done in ſome Pa- 
riſh, from which a Venue may be awarded. 

In Crook's Fac. p. 399. Deos againſt Weſtcome. 
In this Caſe, a Venire ſac was awarded from T. and 
not de Viceneto de T. Reſolved to be ill, and not 
amendable: Vet in this Precept the Viſue is not fo 
much as of a Ward of the City of Neu,- Hor, nor 
of any other Neighbonrhood whatſoever, but in 
general from his Bailiwick. So that I humbly pray, 
that for this Reaſon the Jury's Verdict may be ſet 
alide, this being a Miſ-Trial, upon which no Juds- 
ment can be entred: And ſhall procced to the Third 


| Reaſon aſũgned. 5 
2. That the Precept to ſummon the jury is not 


8 . 3 
returned by the Sheriſt, or any Endorſement there- 


upon, and ſigned by him, againſt the known Laws 
of England, and mere particularly the Stat. of 12 


Edw. 2. c. 5. This Stacute enjoins, that the Sheriff 


ſhall put his Name to every Return made by him; 
ſo that the Court may know of whom they took 
ſuch Return, it ned be. And I ſhall endeavour to 
prove, from ſundry adjudged Caſes ſince the making 
of this Statute, that this Precept to ſummons the 
Jury not being endorſed by the Sherift, the Trial is 


ill, and not amendable. 


The Caſe of [/dfwworth againſt Sir Stephen Pro- 
gor, in Crock's Rep. Part 2. p. 188. Sir Stephen 
Proctor moved in Arreſt of Judgment, for that the 
Name of the Sheriff was not endorſed upon the 
Writ of Diſtriagas with Niſi prius; and it was ruled, 
That the Trial was ill, and not amendable by any 
the Statutes of Jeofails: For, ſays the Judges, it's all 
one with the Caſe of a Venire facias, where the 
Name of the Sheriff is not thereto ; which hath 
been frequently over-ruled, as being no Return, nor 
helped by any Statute of Jeofails. For the Statute 
of 18 Eliz. as I ſhall ſhew hereatter, from adjudged 
Caſes, and from the beit Authorities in Law, doth 
only help imperfect and inſuthcicnt Returns, and that 
only in Caſcs Civil, between Party and Party; but 
here is no Return at all. | 

In Rowland's Cale, in Lord Cole s Rep. Book . 
p. 41. in Ejectment upon a Verdict for the Plaintiff, 
the Defendant moved in Arreſt of Judgment; for 
the Venire facias was not returned or endorſed by 
the Sheriſt, tho' the Poſtea made mention that the 
Jury was returned per Mandatum Jiſſticiorum: Yet 
in this Caſe it was ruled, Ihat that would not help 
it; for the Judges ſaid, That where there is no Re- 
turn, it cannot be help'd by the Statute of 18 Eliz. 
or any other ot the Statutes of Feofails ; for that 
Statute only helps imperfect and inſufficient Returns, 
and ſuch as want Form, and not ſuch as are not re- 
turn d ar all. | 

Again, in Sir Arthur Blackmore's Caſe, in Cole's 
Sth Rep. fol. 156. in this Caſe it was adjudged, that 
the Statute of 18 Eliz. doth not help a Trial, where 
no Return is made upon the Writ of Venire fac”; 
as was formerly, ſay they, adjudged in Rowland's 
Caſe before- cited. And our Books are full of Au- 
thoritics of this Nature; but ſhall not give you the 
Trouble to mention any more. 

Mr. Solicitor. Mr. Emot, theſe Authorities which 
you have here cited, it's true, are grounded upon 
the Statute which you have mentioned of 12 Ed. 2. 


bur this Statute has only relation to Writs; and in 


this Caſe the Sheriff ſummoned the Jury, not by 
Virtue of a Writ, but a Precept under the Hands of 
the Commiſſioners; which differs the Caſe. 

Mr. Emot. Mr. Solicitor, then you ſay that the 
Caſe at the Bar is not within the Words of this 


Statute of 12 Edu. 2. for that this is a Precept to 
ſummon the Jury, and not a Writ, and ſo conſ-- 
quently the Sheriff not obliged to ſign and return 
the ſame. A very wiſe Diſtinction! 

However, I ſhall endeavour to ſhew, that this 
Precept is within the Reaſon and Equity of the Sta- 
tute, and that the ſame ought to be returned and 
ſigned by the Sheriff. In order thereto, I ſhall put 
this Court in mind, how Statutes have from Time 
to Time been taken by Equity in divers Manners - 
that thoſe Things which are alike in Reaſon, are 
alike in Law; and that where an Act of Parliament 
hath been made to remedy ſome Miſchiefs, that the 
{ſame hath been extended to other Things, in like 
Degree, and that even in Penal Laws. As for Ex- 
ample : : | 5 | 

Stat. of Glouceſ?. c. 5. By this Statute, an Action 
of Waſte is given againſt one who holds for Years ; 
yer by the Equity of this Statute, a Man ſhall have 
an Action againſt him who holds but for half an 
Year, notwithitanding the Act be Penal. 

MWeſim. 2. c. 3. This Statute gives an Action of 
cui in Vita, after the Coverture diflolved by Death: 
Let ir the Coverture be diflolyed by Divorce, the 
Wie ſhall have, by the Equity of this Statute, a 
Writ of cui ante Divortium. | 

And laſtly, the Sat. 25 Edw. 3. de proditionibus. 
This Statute expreſly ſays, Thur no Caſe ſhall be 
taken by Equity, unleſs it be adjudged in Parlia- 
ment; and yet by the Equity of the Words of that 
Statute, which are, If the Seruant kill the Maſter, 
It is taken, If the Maid kill the Miſtreſs ; that this 
is Petty-Trea ſon. | 

So that from hence I am humbly of Opinion, 
That we are fairly within the Equity of the Stat. 
I2 Edw. 2. Beſides, a Writ and Precept in this 
Cale are only Synonymous Terms, and ſignify one 
and tne ſame Thing. _ 

Theſe Reaſons were over-ruled. | 

And the Court ordered the Sheriff to make a Re- 
turn upon the Precept to ſummon the Jury, conform 
to the above Sat. 12 Edw. 2. which the Court ſaid 
they had Power to do, and to help that Defect. 

Mr. Emot. I find your Honour has over-ruled all 
the Reaſons that we have offered in Arreſt of Judg- 
ment, in Behalf of the Priſoner Col. Bayard, why 
Judgment ought not to paſs againſt him, according 
to the Verdict of the Jury; but have not as yet ob- 
{crved, that either Col. D' Peyſter or Captain Malters 
have given their Opinion to all, or any of the Rea- 
ſons we have offered. I humbly therefore pray, that 
we may have their Opinion, ſo that we may know 


by what Hands we fall. 


Mr. Atuood. Mr. Emot ; You which have been 
aſſigned Council for the Priſoner, have hitherto, in 
all the Courſe of the Trial, carried your ſelves like 
Men of your own Profeſſion, you muſt not now 
therefore begin to menace the Court. You ſhall have 
the Opinion of the reſt of the Commiſſioners. 

Whereupon Mr. Atwood turning himſelf to them, 
and whiſpering them, they ſcverally did declare, 


That they were of Opinion with Juſtice Arzwood, in 


that the Reaſons offered were not ſufficient to arreſt 
the Judgment. | 3 | 

Mr. Atwood. Col. Bayard, have you any thing 
to ſay, why Sentence ſhould not paſs againſt you ? 
. Priſoner. I have nothing more to offer, than 
what my Council have offered, and what is con- 
tained in my laſt Petition. 

Mr. Atwood. I am ſorry to find you fo impent- 
tent of your Crime, which is ſo heinous and abomi- 


nable in the Sight of God and Man. You have | 
lately 


de Reflections upon the Proceedings of this 
por you, as if it had been a Deſign to do 


he Job; comparing your Caſe to that of Naboth's 

. Lane : wot I hope God will open your Eyes, 

that you may be convinced, and repent of the Crime, 
Then he pronounced Sentence in theſe Words: 


tis confidered by the Court here, that you be car- 
ried to the Place from whence you came ; that from 
thence you be drawn upon a Hurdle to the Place of 
Execution; that there you be hanged by the Neck ; 
and being alive you be cut doum upon the Earth, 
and that your Bowels be taken out of your Belly, and 
your Privy-Members be cut off, and you being alive, 
they be burnt before your Face; and that your Head 
le cut off, and that your Body be divided into Four 
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Quarters; and that your Head and Ouarters be 
placed where our Lord the King ſhall aſſign. And the 
Lord have Mercy upon your Soul. | 


Priſoner. I defire to know whether I may have 
leave to anſwer to your Honour's Speech made be- 
fore Sentence. | 

Mr. Atwood. No. 

Priſoner. Then God's Will be done. 

'The Priſoner was remanded. . 


Alderman Hutchins of New-York was Tried, Con- 
victed and Condemned of High-Treaſon, for the 
ſame Facts with which Col. Bayard was charg d, 
and had the fame Uſage both before, in and after 
his Trial. 
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CLXX. The Trial of WILLIAM FOLLER at the Guild-Hall 
of London, for a Cheat and Impoſtor, May 20. 1702. 


1 Ann. 


Proclamation was made for all Perſons concerned 
to attend. 


HEN the Gentlemen that were of 
the Jury were Sworn. 


Peter White, J F Acton, 
Ab. Burnett, | | Proctor, 
John Cooper, 95 S. Stone, 
Edward Pinſold, |. Troug hton, 


James Dod, | | J. Watſon, 
| Boden, D ana. Carpenter. 


The Queen againſt William Fuller, upon an Infor- 
mation for Libels, 


Mr. Montague. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jary, The Information ſets 
forth —— That the Defendant being an Im- 
* poltor, and a common Lyar, and a Perſon of an 
ill Name and Reputation, falſly, maliciouſly, 
vickedly and ſeditiouſly contriving, practiſing, 
© and intending the late King Milliam and his Sub- 
jects, falſly and unlawfully to delude and deceive, 
and Diſcords between the ſaid late King and 
the Peers, and the Noblemen of this Kingdom, 
© and the great Officers and Miniſters intruſted by 
© the ſaid late King, in Buſineſs relating to the Go- 
vernment of this Kingdom of England, and other 
subjects of the ſaid Kingdom, to move, excite, 
* and ſtir up; and alſo to bring the Noblemen-and 
Peers, and the great Officers and Miniſters afore- 
* faid, and other faithſul Subjects, into Hatred and 
Contempt with the faid late King; and to get 
cc . 5 

and obtain ſeveral great Sums of Money fraudu- 
lently and deceitiully from the ſaid late King: 
* He, the faid Villiam Fuller, the firſt Day of Ja. 
. uary laſt at London, &c. (to perfect and bring to 

Effect his ſaid wicked Practiſes and Intentions, 


42 . 
and of and concerning a Correſpondency between 


* divers Officers and Subjects of the ſaid late King 
* and the late King James, while he reſided at 
Ft. Germains in France, falſly pretended to be had, 
* and of divers Sums of Money by the faid late 
© King James diſtributed amongſt the Subjects of 
the late King William, falſly pretended to be ſent 
here into Exgland;) did falſly, wickedly, malici- 
* ouily, and ſcandalouſly Write and Print, and 
* cauſe to be Printed, a falſe, ſcandalous, and de- 
< famatory Libel, Entituled, Original Letters of 
© the late King's (meaning the late King James) 
* and others, to his greates? Friends in England, 
* with the Depoſitions of Thomas Jones and Tho- 


* mas Widdrington, Eſqs; proving the Corruption 


&« lately praitiſed to ruin this Nation. In which 
* falſe, feigned, and ſcandalous Libel, among other 
* Things, are contained as follows: 1ſt Page. 
Thomas Fones, Eſq; depoſeth, That he being at Sr. 
Germains, the Court of the late King James in 
France, in Janvary, 1692, the ſaid late King being 
in his Cloſer, ſent for this Deponent, and there 
commanded the faid Deponent to begin his Journey 
for England, in Company with Colonel Tho. Dalla- 
val, and Mr. George Hayes; and the ſaid late King 
did then, and there deliver to this Deponent ſeveral 
Letters and Papers, to divers Noblemen and others 


in England, to whom this Deponent had ſeveral 


times before and ſince brought Letters from the late 
King and his Queen, and pretended Secretaries of 
State, delivered according to order. This Deponent 
further ſaith, by the Oath he hath taken, That the 


late King James, at the time aforeſaid, in his Clos 


ſet at St. Germains, did deliver to this Deponent a 
Paper, being an Order for this Deponent to receive 
Six Thouſand Pounds ; which Sum this Deponent 
was to pay to ſeveral Perſons in Places in Truſt 


then in England, to engage them more firmly to en- 


deavour the invalidating the Evidence of William 
Fuller, (who, as the faid late King expreſſed, had 
been by him, his Queen, and chief Servants, in- 
truſted and employed in their moſt ſecret and weigh- 
ty Concerns, for a conſiderable time aſter the late 
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King and Queen's coming to France). (P. 7.) And 
this Deponent faith, He informed Mr. Fuller that 
Dallaval and Hayes were come to Town, and lodged 
at an Apothecary's in Holborn, which Houſe Hayes 
formerly lodged at; but that Dallaval not being 
well, they could not come to him; therefore this 
Deponent {aid to Fuller, that they deſired him to come 
to them; but he urged his Condition rendred him 


unfit, begging of the Deponent, to intreat them 


not to fail to attend the Houſe of Commons at the 
time appointed. All which this Deponent imparted 
the ſame Day to Col. Dallaval and Mr. Hayes, and 
with them went the ſame Evening to three Gentle- 
men that were then Members of Parliament ; and 
this Deponent had a Letter from one of thoſe three 


Gentlemen, (that was a Member of Parliament) di- 


reed to one of the Secretaries to the then Secre- 
tary of State, which this Deponent was to carry to 
him the next Morning ; which accordingly he did 
by Seven of the Clock. And this Deponent faith, 
He paid the ſaid Under-Secretary 500 Guineas. And 
this Deponent faith, That when he left the Secreta- 


ry, he went directly to the Sum- Tavern in King-ftreet 


Weſtminſter, where he found the three Members 


with Dallaval and Hayes, and an eminent Banker of 


the City of London: Then this Deponent deſired 
the Banker to give his Bill to pay each of thoſe 
three Gentlemen that had been Members, 1000 
Pounds payable on ſight ; which being done, the 
faid Banker delivered alſo to one of them his Bill 


for 1500 1 to be paid on Demand, for the uſe of 


a conſiderable Perſon, whoſe Station would not per- 
mit him to be preſent. And this Deponent faith, 
by the Oath he has taken, That the ſeveral Sums of 
Money beforementioned, with ſeveral leſſer Parcels, 
were ſo diſpoſed of by him, according to the late 
King's eſpecial Directions. And this Deponent faith, 
He has now by him the Receipts of each Perſon for 
the reſpective Bills and Moneys he diſpoſed of, with 
the true Copies of his Original Bills, delivered to 
him by the late King's own Hand. This Deponent 
faith, He delivered to the late King a Letter he 
had for him, from the three Gentlemen that were 
Members, and alſo ſeveral others he brought from 
England. And foraſmuch as this Deponent faith, 
As he hath formerly been employed to bring Letters, 
and Bills, and Orders, from the late King Fames 
and the French King and their Miniſters; this Depo- 
nent faith, That he has kept a Journal of the fame, 
and is ready to lay it beſore either or both Houſes 
of Parliament when required And this Deponent 
faith alſo, by the Oath he hath taken, That he can 
produce his Original Orders, that he received from 
the late King's, and the French King's own Hands, 
for the diltributing more than One Hundred Four- 
ſcore Thouſand Pounds Sterling tor their Uſe, to 
Perſons that were in Places of Truſt. And this De- 
ponent faith, He can produce the Receipt of each 
Perſon to whom the Money was paid, and alſo the 
Perſons from whom this Deponent received the ſaid 
Sum or Sums by the Order aforeſaid. 

Tho. Jones. 


(2d Book) e The Information further ſets forth, 
© That the Defendant, the Day and Year aforeſaid, 
ce (to perfect and bring to effect his further moſt 


& wicked Practices and Intentions againſt divers 


cc Officers, and other Subjects of the late King 
c William, upon a feigned and pretended Corre- 
te ſpondence between them and the late King James, 
& whilſt he reſided in France, and of ſeveral Sums 
of Money ſent by the faid King James out of 


1 Ann: 
* France into England, to be diſtributed amonoft 
the Subjects of the late King William) another 
** moſt falſe and ſcandalous Libel, { Tiele Page 

* entituled, Twenty Six Depofitions of Perſons of 
bs Quality and Worth) falſely, wickedly, and moſt 
* deceitfully, did write, print, and cauſe to be 
* printed ; in which ſaid falſe and ſcandalous Libel 
* amoneſt other Things, are contained, wiz. [ 5th 
Page.]! Mr. Jones has alſo made Oath, That ts 
paid 5 ooo l. more, by the late King, Order, to ſeve- 
ral Perſons in Places of Trust, that they might com- 
pleat my Ruin, and invalidate me for ever. Mor is 
this all; for the ſame Mr. Jones will prove, by unde- 
niable Witneſs and Demonſtration, that he has diſtri- 
buted more than One Hundred Fourſcore Thouſand 
Ponuds in Eight Tears las? pact, by the French Kings 
Order, to Perſous in pullick Trust in this Kingdom. 


W. Fuller, 


* And the ſaid Defendant Fuller afterwards, the 
aid Day, Cc. falſely, unlawfully, and wickedly 
did publiſh, utter, and for Truth affirm, the 
* faid ſeveral falſe and ſcandalous Libels, withour 
* any lawtul Authority. Whereas, in Truth, the 
** ſaid Thomas Jones did not depoſe upon his Oath, 
5 as is contain d in the ſaid ialſe and ſcandalous Li- 
1 bel ; but that the ſaid ſcandalous Libels were and 
. are falſe and feigned, and altogether contrary to 
5 Truth, to the great Scandal and Abuſe of the 
late King Wiliam, and his great Officers and 
*© Miniſters, and other the faithful Subjects of the 
* faid late King, to the evil Example of others, 
* and againſt the Peace of the faid late King, his 
* Crown and Dignity” | 


He pleaded Not Guilty, and Iſſue joined thereupon. 


The Caſe. © The Defendant Fuller is ſo noto- 
* rious a Cheat, and his Practices fo publickly 
* known to all Men, that there need not much to 
ci be faid here to aggravate his Offences ; for in the 
% Year 1691, he was Cenſur'd by the Houſe of 
Commons, proſecuted, convicted and puniſhed 
** for thoſe very Crimes he now ſtands to be tried; 
* and notwithſtanding that Sentence and Puniſh- 
* ment, he ſtill perſiſts in his villainous Practices 
* and Deſigns. | 
About two Years ſince, he applied himſclf to 
i the chief Miniſters at Court, and inſinuated what 
* Diſcoveries he could make relating to the Cheat 
* of the Birth of the pretended Prince of Wales, 
* and of great Sums of Money received by ſeveral 
* Perſons of Quality here, from the late King 
FJames and the French King, and of ſeveral Cor- 
* reſpondencies had between them, and the great 
Officers of State here in England; but not meet- 
ing with that Encouragement he expected, he 
* then undertakes to write and publiſh the two 
* ſcandalous Libels mentioned in the Information, 
and cauſed great Numbers of them to be printed 
and fold about the Town; and then petitions 
© the Houſe of Peers to be heard, to make out the 
Truth of what he wrote and publiſh'd. The 
* Houſe of Peers, by his Importunity, appointed 
a Day for him to produce thoſe Perſons he men- 
* tion'd, to make good his Accuſations and Charge, 
* which he undertook to do; but failing from 
time to time, their Lordſhips ordered him to be 


committed, and proſecuted for an Impoſtor; but 


** the Defendant being an harden'd Rogue, was no 
way humbled at this Order, but immediately 


I thereon 
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re thereon applies himſelf by Letters to the Speaker 
« of che Houſe of Commons, — the ſame 
ce Matters, as he had done before to the Houſe of 
« Lords. The Houſe of Commons ordered him 
« to be bronght to their Bar, where he only de- 
ce G4 Ten Days Time to produce thoſe Perſons 
cc entiond in his Libels; and that Houſe, (to 
e leave him no Excuſe) granted him a Fortnight ; 
« but having trifled with the Houſe of Commons, 
ce as he had done before with the Houſe of Lords, 
© they voted him an incorrigible Rogue, and or- 
© (red him to be proſecuted. What the Reaſons 
« were for this unparall:zY4 Impudence, whether 
ce for the ſake of Gain, or Malice to thoſe Gentle- 
ce men he hints at in his Libels, are yet Secrets. 
Mr. Ate. Gen. My Lord, the Charge 
* Sir Edward, has been very fully opened, and I need 
Nm they, not ſay much. His Crime is his pub- 
liſhing theſe two Books, (mention'd in 
the-Information.) He has been ſome Time ſetting 
up for an Evidence, pretending to diſcover a ſecret 
Correſpondence between the late King James, and 
ſeveral Perſons here in Exgland. He made an Offer 
of ſome ſuch Diſcovery about Ten Years ago, and 
he then applied himſelf to the Houſe of Commons, 
and they gave him Time to produce his Witneſſes; 
bur aiter all, he could produce none, and the Houſe 
ordered him to be proſecuted as a Cheat and Im- 
poltor ; and he was proſecuted accordingly, con- 
viEced----, and ſet in the Pillory. Now ſome time 
laſt Winter, he did apply himſelf to ſome of the late 
King's Miniſters, and pretended he would produce 
Thomas Jones, and Tho. Witherington, to make con- 
ſiderable Diſcoveries. They heard him, but he 
could never produce theſe Men before them. And 
afterwards having no Encouragement from them, 
he took on him to publiſh theſe two Books, menti- 
on'd in the Information, whereof he ſtands now ac- 
cai.d. And after he was before the Parliament, he 
firſt applied himſelf to the Houſe of Lords, and they 
heard what he had to ſay, and gave him Time to 
produce his Witneſſes; but he could not do it, and 
thereupon the Lords were pleaſed to dire& this Pro- 
ſecution. Then he applied himſelf to the Houſe of 
Commons, and they gave him Time likewiſe to pro- 
duce his Witneſſes; but he could produce none ; 
whereupon they Voted him a Cheat, a falſe Ac- 
cuſer, and an incorrigible Rogue. My Lotd, theſe 
Books were publiſhed with a very malicious Deſign, 
and no doubt, he had other People, who do not 
now appear, to ſupport him in it; and I doubt not 
but he would have ſet up Witneſſes to have ſworn 
whatever he would have them, if he had met with 
any Encouragement. He has the Impudence to put 
in the Frontiſpiece of his Books, Publihed by Com- 
mand ; but being asked in the Houſe of Peers, by 
| Whoſe Command? He ſaid, it was by his own Com- 
mand. And he has publiſh'd in the Books, that 
he would produce Witneſſes to prove the diſtribu- 
ting of an Hundred and eighty thouſand Pounds to 
Perſons in Places of Truſt, and to produce Receipts 
for the ſame, and he had an Opportunity now of 
doing it. We will prove the Charge upon him. 
ir Foln * Mr. Sol. Gen. My Lord, the Matter of 
Hawles. the Information has been tully opened ; 
but we are to conſider the ill Conſequences of it. 
This is a new Practice for a Man to publiſh 
Things of this Nature, and not be able to prove 
any thing: But he pretends to ſet up a ſecond Wit- 
neſs to make out what he has ſaid ; that is, Jones, as if 
Jones were tore lieve him. Now it that were true, it 
would be a great Thing to corroborate what he. did 


for à Cheat and Impoſtor. 


ſay; but he has never produced this Jones, but 
only has printed ſomething that he calls Jones's. 
If it were only what depended on his private Know- 


ledge, the Caſe were otherwiſe ; but when he pre- 


tends to bring Jones to prove it, and does not 
produce him, he makes himſelf guilty of the Scan- 
dal; and itis very neceflary that this Man ſhould be 
brought to Puniſhment. IT will not trouble your 
Lordſhip further, but call our Witneſſes. 

Mr. Serj. Darnel. The Matter has been opened ſo 
fully, that there is no need for me to ſay any thing; 
we will now call our Witneſſes. pee 

Mr. Att. Gen. My Lord, we will prove that Fal- 
ler carried this Book to the Preſs, and not Mr. 
Jones, therefore we may well preſume it was his 
own. 

Mr. Coniers. He could never produce Jones, but 
he could frame Depoſitions for him. 


Then Fuller's Book was produced. 
Mr. Serj. Darnel. Call Mr. Buck, [who appears 


ed, and was ſworn. ] Mr. Buck, Who cauſed that 


Book to be publiſhed ? | | 
Mr. Buck. Mr. Fuller. 
Mr. Serj. Darnel. How do you know that? 
Mr. Buck. He brought it to me in Manuſcript, 


and he ſaid he took theſe Depoſitions out of the Se- 


cretaries-Office. : 

Mr. Serj. Darnel. But what did he deſire you to 
do? 

Mr. Buck. He deſired me to print it: And he 
ſaid, Becauſe it was not done fooner, it had done the 
King Ten thouſand Pound Damage. | 
Mr. Coniers, Did he make any Alteration in them 
afterwards ? | 


Mr. Buck. No, only alter'd the Miſtakes of the 


Preſs ? 
Mr. Att. Gen. Was that Book printed by his 
Order ? 
Mr. Buck. Les : 
IF. Fuller. My Lord, I will not give theſe Gentle» 
men the Trouble to prove it; I own it was writ by 
me 


too? Mr. Buck, look on that Book, [then the other 
Book was ſhewn him] By whoſe Order was that 
Printed ? 
Mr. Buck. By Mr. Fullers Order. | 
Mr. Fuller. My Lord, if it be the Book I pubs 


liſh'd, I will own it. [Then it was ſhewn him.] Yes, 


my Lord, it was printed by my. Order. 

L. C. J. Holt. Read the Title. | 

Clerk. Original Letters from the late King James, 
c. Publiſhed by Cummand. 

I. C. J. Holt. By whoſe Command was it pub- 
liſh'd > 

Mr. Att. Gen. By Fuller's. 


L. C. 7. Hok, His Order is a Command, it 


ſeems. | , 
Then ſome Paragraphs were read. 


Mr. Att. Gen. If Mr. Fuller will produce this 
Jones, to make good what he ſays, he will do a 
_ Piece of Service; otherwiſe, he deſerves to be 


everely cenſured. 
I. C. J. Holt. Read the other Part. ö 


Then the Clerk read the Title. 


. Fuller ; 
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Mr. Att. Gen. Do you own the other Book | 
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Milliam Fuller. Pray read the whole Title. 
L. C. J. Holt. He is in Love with it. 
Clerk. {Reads the Title] Twenty fix Depoſitions 


of Perſons of Quality and Wirth, with Letters of 


the Iate Queen, Father Corker, aud Mrs. Mary Grey, 
Cc. Publiſh'd by Command. | | 

Mr. Ate. Gen. Read the reſt. 

Clerk. Mr. Fuller's Anſwer to the chief Objectious 
made againſt him, &c--—, Mr. Jones made Oath, 
that he has paid 50co ld. more to ſeveral Perſons by 
the late King's Order, that he might compleat my Ruin, 
and invalidate my Evidence for ever, &C. 


Mr. Art. Gen. My Lord, we have proved his 


publiſhing of theſe Books. We will now hear what 


he can ſay for himſelt. 

IF. Fuller. My Lord, I humbly beg you will 
hear what I have to ſay? 

IL. C. J. Holt. Les, yes, Have you any Coun- 
cil? | 3 | 
N. Fuller. No, my Lord, I have none; I have 
no Money to procure Council, I have put my 
Thoughts in Writing, and I beg leave to read it. 


L. C. J. Hilt. But you muſt ſpeak to the pur- 
oſe. What do you ſay corcerning the publiiking 


theſe Books? 

II. Fuller. That is what I have to offer. 

L. C. F. Holt. But can you make it appear that 
they are true? | | 

H, Fuller. My Lord, I hope I ſhall. 

TL. C. J. Holt. Have you any Witneſles ? 


IJ. Fulter. I have none here at preſent. But if 


your Lordſhip will pleaſe to hear the Terms upon 
which the Witneſſes would have come in, I can 
produce them: If your Lordſhip will grant your 
Warrant for Jones, I will forfeit my Life if he ap- 
pear not. | | 

L. C. J. Holt. You might have had Subpwna's 
for your Witneſſes againſt this Day. 


, Fuller. My Lord, I did endeaveour it; but 


I had not Money to bear their Charges. 

L. C. J. Holt. You made the ſame Excuſe before 
the Houſe of Lords and Commons. ; 

IF. Fuller. It it can be made appear that I had 
any Aſſiſtance from the Houſe of Lords, or the 
Houſe of Commons, I own I am in the wrong. 

L. C. J. Holt. What Aſſiſtance would you have 
had from them ? Or what would you have from 
me ? 1663 
V. Fuller. The Houſe of Lords ſummoned me 
before them; and I deſired 

L. C. J. Holt. It you take on you to write ſuch 
Things as you are charged with, it lies upon you 
to prove it at your Peril. 

Mr. Att. Cen. My Lord, he did appeal to the 
Lords; and they gave him from Time to Time to 
produce his Witneſſes, and he could not do it. 


IL. C. J. Holt. If you have any Witneſſes, I will 
hear them; but to hear you make a Speech, it is 


to no purpoſe. 
V. Fuller. My Lord, I hope you will believe it 


to be to the purpoſe, if you pleaſe to hear me. 
Mr. Coniers. What ſignifies your Belief? 
V. Fuler. Why am I not to be belicy'd ? 
L. C. J. Holt. What? Becauſc you have ſtood 
in the Pillory for an Impoſtor heretotore. 
Mr. S. Darnel. The whole Nation do not be- 


lieve you; for the Lords and Commons did not, 


who repreſent the whole Nation. 

W. Fullen. The Lords did not think fit to put 
it to the Trial. Theſe Gentlemen charge me to 
have abuſed ſeveral Perſons : I would be glad to 


know who theſe Perſons are. 
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Mr. Ait. Cen. I cannot tell who they are; your 
Book promiſes to make that appear. 

IJ. Fuller. It a Man of an ill Character abuſe 
the Nation, I hope I ſhall not ſuffer for that. 

I. C. J Holt. How came you to write theſe 
Books, that are not true? RP 
IF. Fuller. My Lord, I believe they are all true. 

Mr. Att. Gen. Produce the Original Affidavits 
made by Jones, which you cauſed to be printed 

Mr. Serj. Darnel. Produce the Receipts in for 
the Money, which you ſay you have; and then you 
will do ſomething. | 

I. Fuller. Do I ſay it? 

Mr. Serj. Darnel. Yes, if that Print be yours. 

IF. Fuller, I wonder a Man of your Gravity 
ſhould aſſert ſuch an Untruth in the Court. 

L. C. J. Holt. If you have any Witneſſes, produce 
them. | | 

V. Fuller. My Lord, I preſume you cannot but 
remember, that in Crone s Caſe I behaved my elf 
honourably, and was owned to have done the Na- 
tion good Service. | 5 

I. C. J. Holt. That was formerly, and ſignifies 
nothing to What you do now. 

V. Fuller. I ventur'd ſeveral times into France, 
and back again: Shew me a Man that ever did 
ſo beſides? 5 TO. 

Mr. Att. Gen. If you had made out the Dif- 
covery you pretended to make, I ſhould have com- 
mended you. . | 

W. Fuller. After T had made that Diſcovery, 
the Court at St. Germains did what they could to 
ruine me. There have been a great many Books 
lately printed, to prove the Legitimacy of the Prince 
of Wales, and none of them taken notice of. 

L. C. J. Holt. You charge a great many Perſons 
with correſponding with France, and cannot proveit. 

IT. Fuller. I charge none, my Lord. 

L. C. J. Holt. You charge all that are intimated 
in the Books. The fame Mr. Jones will prove by 
undeniable Demonſtration, that he diſtributed more 
than 180000 /. by the French King's Order, to ſeve- 
ral Perſonsemployed under the Government. Now 
theſe Perſons are ſcandalized; for you produce no 
Proof of what you charge them with : And you fay, 
I had the Original of this from Mr. Jenes, &c. 
Where are they? | - | 

I. Fuller. If your Lordſhip will pleaſe to grant 
me your Warrant, I will produce them. 

L. C. J. Holt. It you take on you to make good 
theſe Things, you cannot in Juſtice require my War- 
rant to fetch in others to prove what you ſay; you 
mult prove it. | 

W. Fuller. By his own Confeſſion, he has been 
guilty of High-Treaſon; and therefore will not ap- 
pear without a Warrant. Y 

L. C. F. Holt. You cannot pretend to have a 
Right to any Warrant. 

W. Fuller. If your Lordſhip pleaſe to give me 


Leave to ſay ſomething in my Defence 


I. C. J. Holt. Yes, if it be to any Purpoſe. 

I. Fuller. I am unacquainted with the Laws, 
and have not---- | | 7: 

J. C. F. Holt. What is that to the Purpoſe? You 
are not to make Libels, nor traduce Miniſters of 
State. What have you to ſay to that? 

V. Fuller. When I had printed this Book, I was 
ſummoned before the Lords; and after that was 
committed to the Fleet. My Friends were all cal- 
led before the Lords; and by my Lord Jeffreys and 
other Lords, there were ſuch Queſtions asked, as I 


L. c. 3. 


believe were never asked before 


I. C. J. Holt. This is not to be endured; you 


but aggravate your Crime. 
_ Fuller. This is not what I would offer. 


I. C. J. Holl. If you can offer any Matter to 


what you have writ, let us hear it. 
Pr Fuller. Mr. Jones has confeſs d himſelf guil- 
ty of High-Trcaſon, and therefore cannot appear. 
L. C. J. Holt. Where is he? Where did he make 
this Conteſſion ? | 
N. Fuller. In the Country. 
I.. C. Holt. Before whom? i 
V. Fuller. I do not know that; I was not with 
him when he did it. 
I. C. J. Holt. Where is the Man? : 
V, Fuller. If your Lordſhip will pleaſe to give 
me your Warrant, I will produce him. 

I. C. J. Holt. Shall I make a Bargain with you? 
Why have you not produc'd him all this while, 
befcre the Houſe of Lords, and the Houſe of Com- 
mons ? | | 

Fuller. Mr. Attorney did fay I appealed to 
the Lords. I was called before them; I made no 
Application to them, but was called by the Order 
of the Houſe. 

Mr. Att. Gen. But you was there. | 
.. Fuller. I was there; and there were Three 
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Letters read of mine in the Houſe, and I deſire 
they may be read here. 8 

L. C. J. Holt. What is that to the 
Can you produce your Witneſſes? 

I, Fuller. Mr. Jones is now in Hamphhire. 

L. C. J. Holt. Have you not had Time enough 
to procure him? 

I. Fulller. My Lord, I cannot force him. I was 
with the Secretary of State, and told him, Jones 
will not come in voluntarily ; if the Lords will 
grant a Warrant, he may be brought. I offer d this 
to the Houſe of Commons too, but it was not grant- 
ed. I could not force him. 

Mr. Serj. Darnel. The Secretary of State ſent 
one or two for him. 

V. Fuller. He ſent no body. 

L. C. J. Holt. Gentlemen of the Jury, you hear 
what the Purpoſe of this Information is, and you 
hear how it is proved; and you hear the Witneſs 
ſay, He brought theſe two ſcandalous Books to the 
Preſs, and that he corrected them; and he owns, he 
was the Publiſher of them: And if you believe he 
did do fo, you are to find him Guilty. 


purpoſe ? 


The Fury brought him in Guilty, without going 
from the Bar, 
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CLXXI. The Trials of Colonel Ric HARD KIRBY, Captain 
Jonx Cos ra LE, Captain Coo ER Wap, Captain 
Sauukl. VINCENT, and Captain CHRISTOPHER Foco, at 4 

Court-Martial in Jamaica, for Offences againſt the Arti- 


cles of War, Octob. 8, 9, 10, 12. 1702. 1 


T a Court-Martial held on Board her 
IA ke. | Majeſty's Ship the Bredah, in Port- 
| Royal Harbour in Jamaica in America, 
the 8th, gth, roth, and 12th Days of 
October, 1702. Preſent, 


The Honourable Maliam 11 hiſton, Eſq; Rear-Ad- 
miral off Her Majeſty's Ships for the Meſt- India 
Squadron, Preſident. 


' William Ruſſel, 


Samnel Vincent, 
John Hartnoll, Barrow Harris, 
Chriſtopher Fogg, Hercules Mitchell, 


John Smith, 
'Fohn Redman, 
George Walton, 


Philip Boyce, 
Charles Smith. 


Arnold Browne, Eſq; Judge-Advocate. 


Who being all duly ſworn, purſuant to the Act of 
Parliament, proceeded to the Trial of John Arthur, 
Ogob. 9. Gunner of the Defiance, on a Complaint 

exhibited by Francis Knighton, Third 
Lieutenant of the Defiance, and George Fofter, Gun- 
ner of tor hiding and concealing Forty 


three Barrels of Powder in the Wadd-Room, and 


covering them with Wadds and Coins, &c. when a 
Survey of Her Majeſty's Stores of Ammunition after 
an Engagement was ordered ; and denying to 
the Surveyors, that there was any more Powder 


Vol. V. 


Ann. 


on Board, than was in the Powder- Room and Gun- 
Room, viz. One Hundred; which, upon a ſecond 
Survey, were diſcovered. It was proved alſo, That 
he had Two Keys to the Powder-Room ; and that 
having loſt or miſlaid his own, he, without making 
any Application to the Commanding Officer then 
on Board, who kept the other Key, prevailed with 
William Baker, Carpenter of the faid Ship, to break 
open the Door. | | 

In mitigation of his Offence, he alledged, That 
examining into the Powder-Room, he found Three 
Barrels that had received wet, which cauſed his re- 
moval of the Forty Three Barrels ; but had little to 
ſay for his concealing them from the Surveyors, 
Whereupon the Court adjudged, That the ſaid Of- 
fence falling under the 33d Article of War, the ſaid 
John Arthur ſhould be carried from Ship to Ship in 
a Boat, with a Halter abont his Neck, the Provoſt- 
Marſhal declaring his Crimes ; and all his Pay, as 
Gunner, to be mul&'d and forfeited to the Cheſt at 
Chatham; and be render'd uncapable of ſerving 
Her Majeſty in any other Employment, 


Olonel Richard Kirkby, Commander 

of the Defiance, was tried before 

| the aforeſaid Court, (except Captain 
Samuel Vincent, and Captain Chriſtopher Fogg, who 
appeared as Witneſſes for the Queen, ) on a Com- 
plaint exhibited by the Judge-Advocate on the Be- 
half of Her Majeſty, of Cowardice, Neglect of Duty, 
m m Breach 


Octob. 8, 9. 


Rear, and the Ruby on the 
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Breach of Orders, and other Crimes committed by 
him at a Fight at Sea, commenced the 19th of Au- 
gf? 1592. off of St. Martha, in the Latitude of Ten 


Degrees North, near the main Land of America, 


between the Honourable Fohn Benbow, Eſq; Vice- 
Admiral of the Blue Squadron of Her Majeſty's 
Flect, and Admiral and Commander in Chief, &c 
on Board Her Majeſty's Ship Bredah, Chriſtopher 
Fegg Commander, and Six other of Her Majeſty's 
Ships, viz. the Defiance, Richard Kirkby Commander; 
the Faſmonth, Samuel Viacent Commander; Windſor, 
Yoha Conftable; Commander; Greenwich, Cooper 
Wade Commander; Ruby, George Walton Com- 
mander ; and the Pendennis, Thomas Hudſon Com- 


mander: And Monſieur Du Caſſe with Four French 


Ships oi War: Which continued until the 24th of 
Angus? incluſive. | 
The Witneſſes that were ſworn in behalf of the 
Queen ; viz. 
The Honourable John Benbow, Eſq; Admiral. 
2 Captains. 
8 Lieutenants. 
5 Maſters. 
2 Inferior Officers. 


21 


Who depoſ-d, That the ſaid Colonel Richard 
Kirkby, the Van in the Line of Battel, the 19th of 
Angu#?, about Three in the Afternoon, the Signal of 
Batrel being out, the Admiral was forc'd to ſend his 


Boat on Board of Kirkby, and command his making 


more Sail, and get a-breaſt of the Enemy's Van, 
for that he was reſolved to fight th:m. About Four 
the Fight began; but the ſaid Xirkby did not fire 


above Three Broadſides, then luffed up out of the 


Line, and out of Gunſhot, leaving the Admiral en- 
gaged with Two French Ships till dark, and the ſaid 
Kirby receiving no Damage: That his Behaviour 
cauſed great tear of his Deſertion. At Night the 
ſaid Kirkby fell a- ſtern, leaving the Admiral to purſue 
the Enemy. 1 | 

That the 2oth, at Day-light, the Admiral and 
Ruby were within Shot of all the Enemy's Ships ; 


but Colonel Kirkby was near Three or Four Miles a- 


ſtern. The Admiral then made a new Line of Bat- 
tel, and took the Van himſelf, and ſent to each 
Ship, with a Command to the ſaid Kir“ to keep 
his Line and Station ; which he promiſed to do, but 
did not ; keeping Two or Three Miles a-ſtern, tho' 
the Signal for Battel was out all Night. The French 
making a running Fight, the Admiral and Ruby 
plied the Enemy with their Chaſe-Guns till Night. 
That the 21ſt Day, at Light, the Admiral was on 
the Quarter of the Second Ship of the Enemy's 
Board- ſide, 
very near, who plied him warmly, and met the ſame 
Return; by which he was ſo much diſabled, tho 


the Admiral came in to his Aſſiſtance, that he was 


forc'd to be towed off: And this prevented the Ad- 
miral's Deſign of cutting off the Enemy's ſtzrnmoſt 
Ship. This Action laſted Two Hours; during 
which Time the ſaid Kirkby lay a Broad-ſide of the 
Sternmoſt Ship; as did alſo the Mindſor, John Con- 


ſtable Commander. The Admiral then commanded 


the faid Kirkby to ply his Broadſides on him. But 


this having no Effect, the ſecond Time he com- 
manded the fame ; but he fired not one Gun: Nay, 


his own Boatſwain and Seamen repeated the Admi- 
ral's Command to him; but were ſeverely usd, and 
threaten'd that he would run his Sword thro' the 
Boatſwain. And had the ſaid Kirkby done his Duty, 
and Captain Conſtable his, they mult have taken or 


deſtroyed the ſaid French Ships. The Admiral, tho? 
he receivd much damage in his Sails, Rigging 
Yards, c. yet continu'd the Chaſe all Night. "That 
the 22d in the Morning at Day-light, the Greenwich 
was Three Leagues a-ſtern ; and the Defiance, Co- 
lonel Kirkby, with the reſt of the Ships, Three or 
Four Miles, the Falmouth excepted, whoſe Station 
was in the Rear: That the ſaid Captain Samuel 
Vincent, ſeeing the Behaviour of the ſaid Kirkby, 
and the reſt, came up with the Admiral, and ſent 
his Lieutenant on Board, deſiring Leave to aſſiſt 
him; which was accepted: The faid Kirkby never 
coming up ; and by his Example the reſt did the 
ſame, as if they had a deſign to facrifice the Admi- 
ral and Falmouth to the Enemy, or deſert. The 
Enemy were now about a Mile and an half a-head, 
ſtanding into the Shore with a ſmall Breeze at . 
fetched within Sambey, the Admiral firing at the 
Sternmoſt till Night, and continued the Purſuit ; 
and a Flemiſh Ship that was in Monſieur Du Caſſe's 
Company, on Board of which was all the French 
and Sauiſb new Governors and other Officers, made 
her Eſcape. That the 23d, in the Morning, at Day- 
light, the Enemy bore North-Weit, diſtant about 
Four or Five Miles, the Admiral and Falmouth pur- 


| ſuing ; but the ſaid Colonel Xi Hy, with the reſt of 


the Ships, being Three or Four Miles a-ſtern ; (tho 
there was not a Ship but, before and after the Bat- 
tel, ſailed better than the Admiral.) About Seven 
in the Evening, it having been ſome time calm, a 
Gale of Wind ſprung up, the Admiral and Falmouth 
were about Two Miles from the Enemy; and at 
Eight, the ſaid Kirkby and his ſeparate Squadron 
was fair up with the Admiral : And this Day the 
Admiral ſent away the diſabled Ruby, George Wal- 
ton Commander, to Port-Royal ; and under his Con- 
voy the Ama Galley, retaken from the French. 
That the 24th, in the Morning, about Two of 
the Clock, the Admiral came up with the Stern- 
moſt of the Enemy within Call, and the Falmonth 
pretty near; but the {aid Colonel Kirkby, with the 
reſt of the Ships, according to Cuſtom, were Three 
or Four Miles a- ſtern. The Admiral and Falmouth 
engaged the {aid Ship; and at Three the Admiral 
was wounded, his Right Leg being broke, bur com- 
manded the Fight to be vigorouſly maintained ; and 
at Day-lizht the Enemy's Ship appeared like a 
Wreck, her Mizon-Maſt ſhot by the Board, her 
Main-Yard in Three or Four Pieces, her Foretopſail 
Yard the ſame, her Stays and Rigging all ſhot to 
pieces. Soon after Day, the faid Kirkby, with the 
reſt of the Ships, being to windward of the faid 
diſabled Ship, he the ſaid Kirkby, with the reſt of 
his ſeparate Squadron, fired about Twelve Guns at 
the {aid Ship ; and fearing a ſmart Rerurn from her, 
he lower'd his Mizen-Yard, his Topfails on the 
Caps, ſet his Spritſail, Spritſail Topſail, and Fore- 
topſail Stay-ſail, and having waired his Ship, ſet his 
Sail, and run away before the Wind from the poor 
diſabled Ship, the reſt following his ſaid Example; 
tho' they had but Eight Men kil'd on Board 
them all (except the Admiral) The other Three 
French Men of War were at this time of Action 
about Four Miles diſtant from their maimed Ship; 
whereupon the Enemy ſecing the Cowardice of the 
{aid Colonel Kirkby, and the reſt of the Engliſh Ships, 
in a Squale bore down upon the Admiral, who lay 
cloſe by the diſabled Ship; and having got in their 
Spritfail Yard, gave him all their Fire; and running 
between him and the diſabled Ship, remann'd her 
and took her in. The Admiral's Rigging being very 


much ſhatter'd, was oblig'd to lic and refit till Ten 
a Clock, 


a-Clock, and then continued the Purſuit; and the 
reſt of the Fleet following in the greateſt Diſorder 
imaginable, the Admiral commanded Captain Fugg 
to ſtand a- breaſt of the Enemies Van, and then to 
attack him, and having then a fine ſteady Gale, 
the like not happening during the whole Engage- 
ment; and further ordered that he ſhould ſend to 
all the Captains to keep the Line of Battle, and 
behave themſelves like Engliſhmen; and this Meſ- 
ſage was ſent by Captain Wade then on Board the 
Bredah. That the ſaid Colonel Kirkby on the Re- 
ceipt of this Meſſage, and ſeeing the Admiral s Re- 
ſolution to engage, came on Board him, who then 
lay wounded in a Cradle; and without common 
Reſpe& of enquiring after his Health, he the ſaid 
Kirkby expreſſed theſe Words following, That he 
wonder d that the Admiral ſhould offer to engage the 
French again, it being not neceary ſafe, nor conve- 
nient, having had Six Days Trial of their Strength; 
and then magnified that of the French, and leſſened 
that of the Englib. But the Admiral being ſur- 
prized at his Speech, ſaid it was but one Man's 
Opinion, and that he would have the reſt of the 
Captains ; and accordingly ordered the Signal to 
be made for all the Captains to come on Board; 
and at this Time the Admiral and the reſt of the 
Ships were to Windward, and within Shot of the 
Enemy, and had the faireſt Opportunity that in fix 
Days preſented, to chaſe, engage, and deſtroy the 
Enemy. 

Tat the ſaid Colonel Kirby had endeavoured 
to poiſon the reſt of the Captains; forming a Wri- 
tin> under his own Hand, which was cowardly 
and erroneous : The Subſtance of which was, Not 
to engage tac Enemy any more. He the ſaid Co- 
lonel Kirkby brought it to the Admiral, who re- 
proved him for it, ſaying it would be the Ruin of 
all: Upon which he the ſaid Colonel Kirkby went 
away, but writ another in the following Words. 


— 


At a Conſultation held on board her Majeſty's Ship Bre- 


dah, the 24th of Auguſt, 1702. off of Carthagena, on 


the main Coatineat of America. 


It is the Opinion of us whoſc Names are under- 
written, 
1. Of the great Want of Men in Number, 
Quality, and the Weakneſſes of thoſe they have. 
2. The general want of Ammunition of moſt ſorts. 
3. Each Ship Maſts, Yards, Sails and Rigging, 
being all in a great Meaſure diſabled. | 
4. The Winds are ſo ſmall and variable, that 


the Ships can't be govern'd by any Strength : Each 


Ship, 

5. Having experienced the Enemy in Six Days 
Battle, follow ing the Squadron conſiſting of Five 
Men of War and a Fireſhip, under the Command 


of Monſieur Du Caſſe; their Equipage conſiſting in 


Guns from 60 to 80, and having a great Number 


of Seamen and Soldiers on Board for the Service of 
Spain. 


For which Reaſons above- mentioned, we think 
it not fit to engage the Enemy at this Time, but to 
keep them Company this Night, and obſerve their 
Motion; and if a fair Opportunity ſhall happen of 
Wind and Weather, once more to try our Strength 
with them. | 

Richard Kirkby, Samuel Vincent, John 

Conſt able, Chriſtopher Fogg, Cooper 

Wade, and Thomas Hudſon, : 

Vor. V. | | 
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That during the Six Days Engagement, he never 
encoutaged his Men; but by his oun Example of 
dodging behind the Mizon-Maſt, and falling down 


upon the Deck on the Noiſe of Shot, and denying 


them the Proviſions of the Ship, the ſaid Men were 


under great Diſcouragement. That he amended 


the Maſter of the Ship's Journal of the Tranſactions 
of the Fight, according to his own Inclination. 
All which being proved aforeſaid : 
The {aid Colonel Richard Kirkbydenied the whole, 
excepting the pretended written Conſultation * 


Which being ſhown to him, he own'd his own + 


Hand and Name too. He brought ſeveral of his 
Men to give an Account of his Behaviour during 
the Fight ; bur their Teſtimonies were infignificant ; 
and his. Behaviour to the Court and Witneſſes 
moſt unbecoming a Gentleman. And being parti- 


cularly ask'd by the Court, why he did not fire 


at the Enemies Sternmoſt Ship, which lay poins- 
blank wich him the 21ſt of Auguſt? He replied, 
Becauſe they did not fire at him, for that they had 
a Reſpect for him: Which Words upon ſeveral Oc- 
caſions, during the Trial, he repeated Three ſeve- 
ral Times. | 

Where, upon due Conſideration of the Premiſes, 
of great Advantages the Englih had in Number, 
being Seven to Four, of Guns 122 more than the 
other; with his Acts and Behaviour as aforeſaid, and 
more particularly his ill- timed Paper or Conſulta- 
tion as afore-recited, which obliged the Admiral 
for the Preſervation of her Majeſty's Fleet, to give 
over the Chaſe and Fight, to the irreparable Diſ- 
honour of the Queen, her Crown and Dignity, and 


came to Port-Royal, Jamaica: For which Reaſons 
the Court was of Opinion, That he fell under the 


1ith, 12th, 14th, and 2oth Articles of War; and 
adjudged accordingly, That he be ſhot to Death: 
But further decreed, That the Execution of Col. 
Kirkby be deterred till Her Majeſty's Pleaſure be 
known therein ; bat he continued a cloſe Priſoner 
till that Time. > 


Aptain John Cerftable, Commander of the 


ind ſor, was Tried before the aforeſaid Court, 
on a Complaint exhibited by the Judge Advocate on 
the Behalt of the Queen, for Breach of Orders, 
Neglect of Duty, and other ill Practices commit- 
ted during a Fight commenced the 19th of Auguſt, 
1702. as aforeſaid. (Refer to Colonel Kirkby's 
Trial.) 8 85 0 

IS 


The Witneſſes ſworn on the behalf of the Queen 
were, | 
2 Captains, 
7 Lieutenants, 
5 Maſters, 
2 Other Officers. | 7 
The Honourable John Benbow, Eſq; 


iral. 


17 Witneſſes. 


—— . —— 


Who depoſed, That Captain Foby Conſtable 
never kept his firſt nor ſecond Line of Battle, but 
acted in all Things as Colonel Kirby had done. 
That the Admiral had fired Two Guns to command 
him into the ſecond Line of Battle. That he did 
ſet more ſail in order to come into the Line, and 


his Station; but upon Colonel Kirby calling to 


him to keep his Line, he accordingly did. That 
the Admiral ſent his Lieuteant Landgridge to com- 
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mand him the ſaid Conſtable to keep his Line of 
Bartle within half a Cables Length of the Ship be- 
fore him, which was twice verbally delivered. And 
that he ſigned the Paper, Conſultation, as is in 
Colonel Kirkby's Trial atoreſaid ; tending to the 
Hindrance and Diſſervice of Her Majeſty, Tc. and 


was drunk during the Fight, c. 
All which being fully proved as aforeſaid ; the 


| faid Captain Joh Conſtable, denied his Breach of 


Orders, or Neglect ot Duty; but owned the ſign- 
ing the Paper, or Conſultation prepared by Colo- 
nel Kirkby, and did it at his Requeſt, and for 
that he had received Damage in his Maſts and 
Rigging; and own'd no other Article to be true, 
but that he had ſigned to. He called ſeveral Witneſ. 
ſes to his Behaviour during the Fight; who all 
declared he kept the Quarter-Deck during the 
Engagement, and encouraged his Men to fight; 
and that ſometimes he gave them Drams of Rum; 
and that Verbal Meſſage delivered by Lieutenant 
Landgridge, was delivered him in ſome Heat and 
Paſſion, and was underſtood to be, to keep the 


Line within half a Cable's Length, and to follow 
Kirby, which he did. 
himſclt, and ſeveral of his Men: He prayed the 


That he ſo underſtood it 


Mercy of the Court, and ſo concluded, Cc. 

Whercupon due Conſideration of the Premiſes, 
the Court were of Opinion, that the ſaid Fob 
Conſtable, Captain, fell under the 12th, 14th, and 
2oth Articles of War; and adjudged the faid 
Captain John Conſtable to be immediately caſhicr'd, 
and render'd incapable of ſerving Her Majeſty, and 
be impriſoned during Her Majcity's Pleaſure, and 
ſent home to England a Priſoner in the firſt Ship 
the Admiral ſhall think fit ; and be confined a Pri- 
ſoner till then. 


1 A Cooper Wade, Comman- 


der of the Greenwich, was 
Tricd before the aforeſaid Court; on a Complaint 
exhibited by the Judge Advocate, on the Behalt of 
the Queen, of high Crimes and Miſdemeanors, of 
Cowardiſe, Breach of Orders, and Neglect of Du- 
ty, and other ill Practices, committed during a 
Fight, commenc'd the 19th of Auguſt, 1702. as 
aforcſaid. (Refer to that Part of Colonel Kirkby's 
Trial). 


The Witneſſes ſworn on behalf of the Queen. 
The Honourable John Benbow, Eſq; Admiral, 
9 Lientenants, 
3 Maſters, 
3 Iaferior Officers. 


16 Witneſſes. 


Dn 2, 


Who depoſed, That during the Six Days En- 
gagement, he never kept the Line of Battle, fired 
all his Shot in vain, not reaching halt way to the 
Enemy ; That he was often told the fame by his 
Lieutenants and other Officers ; but notwithſtanding, 
he commanded them to fire, ſaying they mult do ſo, 
or the Admiral would not believe they tought if 
they did not continue the Fire. That during the 


whole Fight the Admiral was engaged in, the ſaid 


Captain Made received but one Shot from the Enc- 
my ; That he was in Drink the greateſt Part of the 
Time of Action; And that he ſigned the Paper or 
Conſultation drawn up by Colonel Kirkby, as afore- 
ſaid; and in the time of Fight arraigned the ho- 


nourable Courage and Conduct of the Admiral. 


171. The Trials of Richard Kirkby, Sc. 


I Ann. 


All which being fully proved as aforeſaid : 

That the ſaid Captain Cooper Wade denied the 
Arraignment of the honourable Courage and Con- 
duct of the Admiral, during the whole fix Days En- 
gagement; declaring the Braycry and good Manage- 
ment of the Admiral in this Time of Action, and 
that no Man living could do more or better, for the 
Honour of the Queen and Nation. He called ſome 
Perſons to juſtify his Behaviour, who ſaid little in 
his Favour. He begged the Mercy of the Court. 
and ſo concluded. Whereupon the Court was of 
Opinion, That the ſaid Cooper Wade fell under the 
11th, 12th, 14th and 2oth Articles of War; and 
accordingly adjudged the ſaid Cooper Wade to be 
ſhot to Death: But it was farther declared by the 
Court, That the Execution of the ſaid Cooper Made 
be deferred till Her Majeſty's Pleaſure be known 
_ ; but be continued a cloſe Priſoner till that 

ime. | 


| | Aptain Samuel Vincent, Com- 
ale 18 3 of the Falmonth, and 
Captain Chriſtopher Fogg, Commander of the Bredah, 
were tryed before the aforeſaid Court, on a Com- 
plaint exhibited by the Judge-Advocate, for high 
Crimes and Miſdemeanors, and ill Practices in time 
of Admiral Benbow's Fight with Monſieur Du 
Caſſe as aforeſaid, in ſigning a Paper called a Con- 
ſultation and Opinion held on Board the Bredah, 
the 24th of Auguſt, 1702. (Which is Verbatim 


recited in Culonel Kirkby's Trial, to which refer.) It 


tending to the great Hindrance and Diſſervice of Her 
Majeſty's Fleet then in Fight: And the ſaid Paper 
ſo written, being ſhowed to each of them, they 
ſeverally owned their Hands to the ſame. But the 
ſaid Captain Vincent and Captain Fogg, for reaſon 
of ſigning the ſame, alledged, That being deſerted 
during each Days Engagement by Colonel Richard 
Kirkby in the Defiance, Captain John Conſtable in 
the Windſor, Captain Cooper Wade in the Greenwich, 
and Captain Thomas Hudſon in the Pendennis, and 
left as a Prey to Monſieur Du Caſſe, they had great 
reaſon to believe they ſhould be Captives to the 
Enemy. And the Honourable Fohn Benbow, Eſq; 
Admiral, &c. coming into Court, declared, That 
during the Six Days Fight the ſaid Captain Fogg 
behaved himſelf with great Courage, Bravery, and 
Conduct, like a true Engliſhmen, and Lover of his 


Queen and Country : And that the faid Captain 


Samuel Vincent v aliantly and couragiouſly behaved 
himſelf during the ſaid Action, and deſired Leave 
to come into his the faid Admiral's Aſſiſtance, then 
engaged with the Enemy, and deſerted by all the 
reſt ot the aboveſaid Ships; which he did, to the 
Relicf of the ſaid Admiral, who otherwiſe had fal- 


len into the Hands of Monſieur Du Caſſe. 


Whereupon the Court being of Opinion, That 
the ſigning of the aforeſaid Paper brought them 
under the Cenſure of the 2oth Article of War, 


' accordingly adjudged Captain Samuel Vincent, and 


Captain Chriſtopher Fogg, to be ſuſpended : But the 
Execution thereof is hereby reſpited, till his Royal 
Highneſs Prince George of Denmark, Lord High 
Admiral of England, &c. his further Pleaſurc be 
known thercin, | | on | 

Captain Thomas Hudſon, Commander of the Pen- 
dennis, died on Board his faid Ship, in the Harbour 
of Port-Royal, at Jamaica, the 


At Five-a-Clock the 12th Day of Oftober, 1702. 
the Preſident, &c. having finiſhed all the Buſineſs 


before the Court, diflolved the ſame, 
n 


1702. 
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CLXXII. The Trial of 


Haagen Swendſen, at the Queens- 


Bench for forceably taking amay und Marrying Mrs. Plea- 
ſant Rawlins, Nov. 25. 1702. Mich. 1 Ann. | 


N Wedneſday the 18th of Newem- 
lee,, the Grand-Jury of Weſtmin- 
er found the Bill of Indictment 
/ againſt the Defendants. On that 
Day an Habeas Corpus was moved 
for, and left at Newgate, and the 
A Keeper refuſed to bring up the 
Priſoner on Thurſday, but brought him on Friday 
Morning; and then he was Arraigned, and plead- 
ed not Guilty; and the Court then appointed the 
Trial to be on Wedneſday the 25th, that being the 
laſt Day that he could be tried, to have Sentence 
given againſt Convicted Perſons in that Term. 

Mr. Swendſen moved for a longer Time, alledging, 
That a German, a material Witneſs for him, was 
gone into Torkpire, The Court then told him, that 
if any Perſon would Swear that any of his Wit- 
neſſes could not be at the Trial on Hedneſday, the 
Court would put off the Trial; but no Oath there- 
ot being made, the Trial came on upon the Day 

appointed. | 


The Court being ſat, at which were preſent the 
R'oht Honourable the Lord Chief Juſtice Holt, 
Sir John Powell, Sir Littleton Powis, and Sir 
Ficnry Gould: | 


Haagen Swendſen being brought to the Bar, Pro- 
clamation was made for Silence; and he being a Fo- 


reigner, claimed as his Right, the Benefit of a Par- 


ty Jury; which was allowed him, and leave to 
Challenge whom he would. He Challenged ſome ; 
and the Gentlemen {worn were, viz. 


George Ford, Eſq; Frances Chapman, 1 
Enoch Roofe, Gent. JEraſmus Fohnſon, 
TimethyThornbury Eſq,]Robert Bampton, Te 
Abraham Faulcon, Gent] Matthew Buddin, — 
John Pack, Eſq; Thomas Pitts, | | 
James Boyneth, Gent.|Henry Henderſon, 4 


Cler. of Arr. Haagen Swendſen hold up thy Hand. 
Which he did. 

Cl. of Arr. Gentlemen of the Jury look upon the 
Priſoner at the Bar. He ſtands Indicted by the Name 
of Haagen Swendſen, late of the Pariſh of St. Giles 
in the Fields, in the Connty of Middleſex, Teoman ; 
for that on the Sixth of November 1702, one Plea- 
ſant Rawlins, Gentlewoman, and a Virgin, and Un- 
married, Grand-daughter and Heir of William Raw- 
lins, Sen. then deceaſed, and Daughter and Heir of 
William Rawlins, Jun. before then alſo deceaſed, was 
above the Age of Sixteen, and under the Age of Eigh- 
teen, and then had Sul ſtance and Eſtate in Movea- 
bles and in Lands and Tenements, viz. in Money, 
Goods and Chattels, to the Value of 20001. and in 
Lands and Tenements to the Value of 201. per Annum, 
to Her and the Heirs of her Body. | 


Aud that the ſeveral Perſuns, Swendſen, Bayn- 


ton, Hartwell, Spurr and Tho. Holt, the ſaid 6th 


Day of November, with Force and Arms, the ſaid 


Pleaſant Rawlins, as aforeſaid, being Unmarried, 
and Heir, and having Subſtance and Eſtate at the Pa- 
riſh of St. Giles in the Fields, in this County, for the 
Lucre of ſuch Eſtate and Subſtance of the ſaid Plea- 
fant Rawlins, did unlawfully, feloniouſiy, violently, 
and againſt the Will of the ſaid Pleaſant Rawlins, 
take, carry, and lead away, with intent to cauſe and 


procure the ſaid Pleaſant Rawlins, againſt her Wil, 


in Matrimony io the ſaid Haagen Swendſen to be 
Joined, and to him to be Wedded and Married ; and 
that the ſaid Haagen Swendſen being a Man of a 
diſhoneſt Converſation, and of none, or very little Eſtate 


or Subſtance, then, and there, by the Help and Pro- 


curement of the other Defendants, did felonioufly mar- 
ry the ſaid Pleaſant Rawlins, and was joined to her 
in Matrimeny ; and then, and there, her did car- 
nally know ; to the great Diſpleaſure of God, againſt 
the Laws of the Queen, to the Diſgrace and Diſpa- 
ragement of the ſaid Pleaſant Rawlins, and to the 
great Grief and Diſconſolation of all her Friends, to 
the evil Example of all others, againſt the Form of 
the Statute, and againſt the Queen's Peace, her Crown 
and Dignity. And that the ſaid Tho. Holt, after 
the ſaid Pleaſant Rawlins had been ſo unlawfully, 


wiolently, and felcniouſly taken, carried, and led 


away, and to the ſaid Haagen Swendſen Married 
and Wedded as aforeſaid; well knowing the ſaid Plea- 
fant Rawlins zo have been ſo taken and lead away 
againſt her Will, and to the ſaid Haagen Swendſen 
to be Wedded and Married, afterwards, viz. the ſaid 
Sixth Day of November, in the ſaid firſt Tear of the 
Reign of this Queen, at the Pariſh aforeſaid, the ſame 
Pleaſant Rawlins, and alſo the ſaid Haagen Swend- 
ſen, did wilfully, knowingly and feloniouſly receive, 
abet, comfort, conceal and aſſiſt, the ſaid Haa- 
gen Swendſen, with the ſaid Pleaſant Rawlins to 
He, and her carnally to know, then and there did felo- 
niouſiy incite, abet, help, cauſe and procure, againſt 
the Form of the ſaid Statute, and againſt the Queen's 
Peace, her Crown and Dignity. | 

Cler. of Arr. Upon which Indictment he hath 
been arriagn'd, and pleaded not Guilty, put him- 
{clf upon God and you the Jury at the Bar, being 
half Foreigners and half Natives. 

Cryer. O yes! If any one will give Evidence on 
behalf of our Sovercign Lady the Queen, againſt 
the Priſoner at the Bar, let them come forth, and 
they ſhall be heard ; the Priſoner ſtands at the Bar 
for his Deliverance. | 

Mr. Swendſ. Pray, my Lord, let me have Pen 
and Ink, I am not allowed Council ; (which his 
Lordſhip granted.) My Lord, I would beg the 
Favour of your Lordſhip, that the Evidence may 
be examined apart. 

Mr. Soll. Gen. Is it notyour Lordſhip's *Sir Simon 
Pleaſure to call the other Jury, the Facts Harcuurt. 
are ſo twiſted together, and have ſuch a Dependance 
one upon another, that there will be an Inconveni- 
ence to us, if it be otherwiſe? 

Mr 
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Mr. Serj. Darnel. They may ſtand at the Bar 
byt hemſelves. | | 

Mr. Montague. Or elſe it will break our Evi- 
dence : they may ſtand on the other ſide. 

L. C. J. Holt. He muſt be tried ſingle. 

Mr. SJ. Cen. May it pleaſe your Lordſhip, and 
Gentlemen of the Jury, I am of Council for the 
Queen: It was formerly reckon'd a leſs Crime to 
ſtcal a Fortune of 10000 J. than to ſteal t 2 d. of her 
Money or Goods ; but in the Third Year of the 
Reign of King Henry VII. to cure this Detect in the 
Law, an Act oi Parliament was made, whereby the 
taking away a Woman, having Goods or Lands, or 
being an Heir apparent, contrary to her Will, and 
afterwards Marrying her, is made Felony, and up- 
on this Law the preſent Indictment is grounded. 

Pleaſant Rawlins was the Daughter of Mr. William 
Rawlins; he having leſt her a conſiderable Eſtate, 
appointed George Bright and I//illiam Busby to bc 


her Guardians. Mer. Bright being dead, the other 


Guardian Mr. Busby, for the better Education ot 
Mrs. Rawlins, placed her under the Care of his 
Siſter Sabina Busby. Mrs. Busby and Mrs. Rawlins 
have lodged about Three Years laſt at the Houſe ot 
the Widow Nightingale. Haagen Swendſen, with 
Mrs. Baynten, lodged at Mrs. Blake's in Holbourn, 


and there they firſt projected and contrived how they 


might make a Prey ot this young Gentlewoman. 
The firſt Step they rock towards exccuting this De- 

; ö 
ſign, was to get Lodgings at Mrs. Nightingale s 
Houſe for Mrs. Baynten; for which Purpoſe ſhe 
was to pals for a Country Gentl-woman of a plen- 
tiful Fortune. One Mrs. St. John was ſent to Mrs. 
Nightingale to take Lodgings tor Mrs. Bayntsn, 
commending her to be a very good Woman ; and 
that having the Misfortune of a Law-Suit, and being 
obliged for that Reaſon to attend it in Town, 'twas 
her greateſt Care to lodge in ſo reputable a Houle as 
Mrs. Nightingale s was. Under this Pretence, Lodg- 
ings were there taken for her. At her firſt coming, 
ſhe was forced to put on a Diſguiſe; ſhe ſcem'd 
to live a virtuous Lite, that ſhe might ingratiate ker 
{eli into the Favour of the Family, as often as the 
had an Opportunity of converſing with any of them: 
She pretended ſhe had a Brotner of a good Eſtate, 
one of the belt Men in the World; and ſhe hoped 
ne would ſhortly come to Town, that ſhe might ſee 
him. In a little time aſter came this Swendſen 
(being nothing related to her) and appearcd as her 
Brother, and frequently viſited her under Pretence 
of that Relaticn. But Mrs. Bayuton was too well 
known in Town to continue long undifcover'd ; No- 
rice was ſoon given to Mrs. Busby of the vicious Life 
Mrs. Bayntoa had led, and that ſhe was not fit to be 
in the ſame Houſe with her, Mrs. Baynton having 


diſcovered this, and finding ſhe had no Time to 


bring abont her Deſigns by Frauds and Wilcs, and 


that no other Ways was leit but open Force, the Pri- 
foner at the Bar and ſhe took Meaſures accordingly ; 
and in order thercto twas agreed, that a Writ ſhould 
be taken out againſt Mrs. Rawlins. Mrs. Bayutn 
contrives to get Mrs. Rawlins and Mrs. Busy into 
a Coach, and ata Place appointed a Signal was given, 
and the Writ executed ; and Mrs. Busby, Mrs. Raw- 
lin, and Mrs. Baynton, were all carried in the 
Coach to the Star and Garter Tavern in Drury-Lane, 
where particular Care was taken to ſeparate Mrs. 
Busby and Mrs. Rawlins, becauſe unleſs they did 
that, they could not hope to accompliſh their De- 
ſigns. Mrs. Busby was by Force kept at that Tavern, 
without any Procels againſt her till the Marriage was 
over; but Mrs. Rawlins was forcibly carried to 


Hartwell's the Bailiff's Houſe. Mrs. Baynton pre- 
tended to be much concern'd for Mrs. Rawlins, and 
went in all Haſte to call ſome of her Friends to be 


Pail for her. Some Time after Mrs. Rawlins was 


got to Hartwell's, in comes Mrs. Baynton, pretend- 
ing that by mere Accident ſhe had diſcover'd her 
being there, hearing her Name as ſhe was paſſing 
by the Door; that ſhe had been in Search, but could 
find no Help; and that her laſt Hopes was hier dear 
Brother Stendſen, and ſhe doubted not but he 


would Bail her: He by Agreement had been plac'd 


near the Bailitt's, and ſo was ſoon found, and brought 
taicher, and was very ready to aſſiſt her. In order 
to her Diſcharge, the Priſoner, the Bailift, and Mrs. 
Bayuton, carry'd Mrs. Rawlins to another Tavern, 
where they had a Parſon ready for the Purpoſe, and 
there this young Genrlewoman, thro' divers Artiſices, 
ot which you ſhall have a full Account, was con- 
ſtrain'd ro Marry. Theſe are the principal Circum- 
ſtances, and they ſhall be plalnly proved to you. 
Mr. Serj. Darnel. My Lord, I think it neceflary 
to open a little the Manner of getting this young 
Lady away, and the Contrivance of getting her in- 
to the Coach ; for your Lordſhip knows, that if any 
are taken away without their Conſent, rho' they do 
aitcrwards conſent to be Married to ſuch Taker, yet 
he 15 guilty within this Statute. They were reſolved 
to take this Woman by Force, when they found they 
could not otherwiſe accompliſh their End. And 
Mrs. Baynton knowing Mrs. Busby and Mrs. Rawlins 
ere uſed every Friday Morning to go to a Chapel 
called Oxendon Chapel, Mrs. Banton ſaid, I am go- 
ing to Golden-Square, and if you are going to the 
Chapel, Tll ſet you down if you pleaſe : They, glad 
ot ſuch a Convenience, thought no Harm, but went 
in the Coach. "T'hey had gone no further than Dart- 
mouth-Street, but theſe Bailifis come. Hartuell 
opens the Coach, and goes into it; they cry out to 


the People for Help; Hartwell pluck'd up the Glaſ- 


ſcs, and thoſe Bailiſfs about the Coach cryed, It is 
an Arreſi of a Cheat that owes Money to Tradeſmen. 
By this Means they carried her to the Star and 
Garter in Drury-Lane. . When they had them there, 
the next Thing was to get her away from her Friend 
Busby, for unleſs that were done, they deſpair'd of 
getting her to marry Stwendſen. Mrs. Banton pre- 
tended to £0 find out Mrs Rawlins's Friends to Bail 
her; but that was to meet with Swendſen : As ſoon 
as Mrs. Baynton was gone, the Bailifts forced Mrs. 
Rawlins from Mrs. Busby, and Mrs. Busby was kept 
there by Force till Five a-Clock, till 'all was over. 
The Bailitis, as they carried Mrs. Rawlins away, 
called her Jade and Slut, and bid her pay her 
Debts ; and faid, Put in your Mas“ you Fade, for 
we will have ao Mob to reſcue you; ſhe put on her 
Mask, and the reſt of the Bailiffs followed her, and 
faid, She was a Cheat and was arreſted. Then it was 
Time to open the Scene. Hartwell carried her to 
his Houſe, and Mrs. Baynten pretending to be coming 
by and hearing of her Name, open'd the Door, and 
by an extraordinary Manner burſt into the Houle, 
and told her, Madam, I went to all your Friends, 
but could find none at home; but I have been with 
my dear Brother Swendſen, who will come with ano- 
ther to Bail you, and twill not be long before they 
come; for they were placed at the Five Bells very 
near Hartwell's Houſe : Upon this ſhe went out 
again, and brought in Swendſen, and one Holt who 
keeps the Mitre Tavern in King-Street, Meſtminſter. 
And truly when they were there, and talked of be- 
ing Bail, then they would all go in a Coach to the 
Vine Tavern, the Place where they deſigned the 

Marriage; 
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ade: and they had got Two proper Inſtru- 
ee there 5 the Buſineſs, the Chaplain 
25 the Clerk of the Fleet. When they had her 
chere, my Lord, the Bailiff ask d if ſhe had any 
Bail ? Mrs. Baynton ſaid, that Mr. Swendſen and 


Mr. Holt would be her Bail; the Bailiff ſaid, J 


i take Swendſen's Bail, he is a Man 1 know 
— Io Mr. Holt I know, I will take his. The 
oor Woman begged upon her Knees, for Chriſt's 
Sake let me ſend for my Friends; and they pre- 


tended to ſend for abundance of them, but none 


came. Then ſhe was threatned with Newgate, for 


that often came out; I you cannot get Bail, to 


woate you muſt go, and there muſt lie. This was 
ten laid by Hartwell, Then Mrs. Baynton cryed 
(as ſhe could do at command) O how I pity you, 
Mrs. Rawlins, Js there no way in the Law to help 


you? 1 believe if you were married that would put 


an End to the Action. Then ſpeaking to the Bai- 
liff ſaid, If this Gentlewoman were married, would 
it not put an End to it? The Bailiff ſaid, I cant 
tell but it might, if ſach a Thing were. Well, now 
her rich Brother Swendſen is propoſed, ſhe muſt 


be married to him; the Bailifts threatning her ſe- 


verely, that to Newgate ſhe muſt go it ſhe did 
not. Immediately they brought in the Chaplain 


and Clerk of the Fleet, and read the Form of Mar- 


riage, and after carried her to ſeveral Places, leſt 


they might be followed and prevented, Beds being 


provided for the Purpoſe at thoſe Places, as your 
Lordſhip ſhall hear. And, my Lord, this taking 
of this Woman thus away againſt her Will, is an 
Offence againſt the Act of 3 Henry VII. and my 
Lord, we deſire that the Statute may be read. 
L. C. J. Hit. It ſhall be explain'd. 
Mr. Broderick. My Lord, there was a whole 
Night compleated before the Priſoner was ſei- 
ed. | | 
l Then Mr. W. Busby is called for, and ſworn. 
He is asked, Do you know Mrs. Pleaſant Rau- 
lins ? | 
Mr. Serj. Darael. Give an Account of her. 
Mr. Busby. She is the Daughter of William 
R xw/ins Deceaſed, who left his Eſtate to Dr. Bright 
and my ſel, to be fold for Payment of his Debts 
and Legacies, and leit the Surpluſage to his Daugh- 
ter, which is about 2000 /. h 
Mr. Serj. Darnel. What Lands has ſhe? 
Mr. Busby. She has 20 J. a Year, 
r. Serj. Darnel. What Age is ſhe of? 
Mr. Busby. She is near Eighteen. 
Mr. Montague. Was ſhe ever married, or no? 
Mr. Busby. She was unmarried. 
Then Mrs. Sabina Busby was called and ſworn, as 
alſo Mrs. Nightingale. 
Mr. Swendſen. My Lord, I beg the favour that 
only one Witneſs be heard at a Time. | 
Mr. Sol. Gen. Mrs. Nightingale, Do you know 


Mrs. Pleaſant Rawlins, and Mrs, Busby 3 


Mrs. Nightingale. Yes, I do. 

Mr. Sol. Gen. Have they lodged at your Houſe ? 
Mrs. Nightingale. Yes. 

Mr. Sol. Gen. How long? 

Mrs. Nightingale. Above 'Three Years. 


Mr. S.. Gen. Have you any Knowledge of Mrs. 
Bayntou? 8 


Mrs. Nightingale. Ves. 

Mr. Sol. Gen. How came you acquainted with her? 

Mrs. Nightingale. One Mrs. Sr. John came to me 
to know whether I took Boarders? I faid, I had 


taken ſome, but would take no more, unleſs it were 
the ſame Ladies again, e 
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L. C. J. Holt. Who was it came to you? 

Nightingale. One Mrs. St. John. | 

Sul. Gen, Mrs. Nightingale, ſpeak out, that my 
Lord may hear yo. 

L. C. J. Holt. Did Mrs. Busby lodge with you? 

Nightingale. Yes, my Lord, we were very inti- 
mate before; and ſince it pleaſed God to take away 
her Husband, I was pleaſed with her, and very wil- 
ling to take her into my Houſe. 

Sol. Gen. Acquaint his Lordſhip how Mrs. Se. 
John came to you. 

Nightingale. Yes, my Lord, as near as I can. 
She came to me, and ask'd me, If I took Boarders? 
I told her, No, I would take none, except it were 
thoſc Ladies I had before: She told me, ſhe had an 
Acquaintance that was a Widow Lady that came 
out of J/ilthire, about a Suit of Law, and would 
be in a very ſober Family near a Church. But how- 
ever, I denied her Lodgings, and did expect to hear 
no more of her. But about three Weeks or a Month 
after, ſhe came to me again, and asked me whether 
I had altered my Reſolution ? 

L. C. J. Hit. Go on. EEC 

Nightingale. My Lord, Mrs. St. John (aid, that 
the Lady was come to Town on the Saturday 
Night before, very much indiſpos'd in her Journey. 
I asked her whether ſhe knew this Baynton or no? 
Mrs. St. Fohn ſaid, Yes; ſhe was very intimate in the 
Family, and ſhe faid a great deal more of her, 
which I cannot remember. She ſaid alſo, that ſhe 
would have Boarded her her ſelf, and would have 
been glad of her Company, if ſhe had had Conve- 
niencies for her. Then ſhe asked me, whether ſhe 
ſhould come her ſelf and give her own Character? 
We thought no harm, ſhe being a Woman, and not 
a Man. She further ſaid, that Mrs. Baynton had 
{cen a Maid whom I knew, and ſhe believed ſhe 
would take her. I enquired of another who lived 
in the Mews, if he knew Mrs. Baynton; he ſaid, Yes, 
and that ſhe came of a good Family. Ar length 
ſhe came, and made a very modeſt Appearance in 
her Behaviour and Garb. She faid to me, that I 
was very curious in taking in Boarders, and for 
that ſhe liked me the better. I conſented ſhe ſhould 
come. She asked me what I would have a Week? 
I told her Twelve Shillings for her ſelf, and Ten 
Shillings for her Maid. She concluded to come on 
the Wendeſday following; which ſhe did with her 
Maid, a modeſt Girl, and a Neighbour,which gave me 
the more Encouragement. She carried her {elf very 
well till Michaelmas-Day at Night, when we heard of 
her new Brother; ſhe ſeem'd elevated at the News, and 


fell into Convulſion-Fits, which I believ'd were real 


Fits, She faid ſhe had a dear Brother, a good Chri- 
ſtian, and he would come on the Morrow. When 
he came, he brought two Gentlewomen with him, 
very modeſt, which I never ſaw before, nor ſince. 
Mrs. Baynton made a Pot of Coffee, and ſent for a 
Bottle of Wine, and ſhe told her Brother before 
me, what good Lodgings ſhe had, and faid ſhe 
wiſhed he would come and lodge near them, for ſhe 


knew he had but a puny Stomach, and believed he 


would like her Victuals. He faid it was not conve- 
nient for him, becauſe his Buſineſs called him every 
Day to the Change. She ſaid allo, there was a Bow- 
ling-Green near them, where he might divert him- 
ſelf. But all would not do. She asked me what I 
would have a Meal if her Brother ſhould come ar 


any Time: I faid, when I had other Ladies, if | 


any of their Friends came. I had Twelve-Pence 
a Meal of them. On Friday he came; I went to 
„ Church, 
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Church, and left them together at Cribbage, as I 
found them at my Return. : 

L. C. F. Huli. What Day of the Week was 
this? 


Mrs. Bauten ſaid to Mr. Swendſen, before Mrs. 
Busby, You have an extraordinary Hand at making 
Punch; fo they agreed to make a Bow! the Mouday 
following; but Mrs. Rawlins hardly drank any, ſhe 
not liking any {trong Liquors. Atrer this, ſhe told 
me, her Brother was very ill of his Journey, being 
lately come out of the Country, tho' I don't under- 
ſtand he was in't. The Monday before Michaelmas- 
Day, we were at Dinner with two more than our 
Family, when Mrs. Banton ſaid, ſhe had an Inte- 
reſt in a Norway Ship, and invited us all aboard; 
But he, viz. Mr. Swendſen, did not come to our 
Houſe till Four Days after; but on Friday we con- 
cluded to go on Saturday ; there were Eight of us 
in Company in all, Mrs. Raw/ias, Mrs. Busby, T and 
my Daughter, and Mr. Bal another Lodger, bclong- 
ing tothe Exchequer. We went, and had much Diſ- 
courſe ; alter having drank a Glaſs of Wine, the 
Cloath was laid, and the Maſter offered a Bowl of 
Punch; fays Mr. Swendſen, Ladies, I would pleaſe 
you all, and leave you ail to your Liberties to drink 
what you pleaſe. | 

L. C. J. Holt. Is this Perſon Mrs. Bayato's Bro- 
ther ? 

Mrs. Night. 
ther. i 
L. C. J. Holt. Whereabouts is your Houſe? 

Night. Near Tuttle-fields. 

Mr. So. Gen. This Mrs. Baynton came to you 
under the Character of a Country Lady on a Law- 
Suit; do you underſtand that ſhe was Oo? 

Mrs. Night. My Lord, She faid ſhe came from 
the Bath. 

Mr. Sol. Gen. You miſapprehend the Queſtion ; 
Do you underſtand that her Pretence was true or 
not ? | | 

Night. I enquired of ſeveral Petſons, who ac- 
quainted me that the Bayntent lived in Milthire ; 
but it was not long before we began to ſuſpect her, 
for there ſcemed to be an extraordinary Love be- 
tween her and Swendſen, more than is uſual be- 
tween Brother and Siſter. I ſaid, Madam, I won- 
der you don't marry your Brother. She ſaid, ſhe 
thought that twas not lawful. I ſaid there was 
ſuch a Thing done in Weſtminſter, of a Man's mar- 
rying Two Siſters. 

Mr. Sol. Gen. Pray call to mind what Time it 
was that you firſt gave Notice to her that ſhe ſhould 
not continue in your Lodgings. | 

Night. When I firſt miſtruſted her, I gave No- 
tice ot it in my Family. But we being all Women, 
and feartul of her, thought not fit to give her 
Warning till her Month was up. But before that, 
ſhe came to me, and told me, and ſaid Mrs Night- 
ingale, I have received a Letter from my Siſter 
Baynten in the Country, which informs me, that 
the Truſtees will agree, and fo I deſign to return 
when my Month is up, for this Town is very 
chargeable. Very well faid I, tor I expect ſome 
Ladies very ſhortly. 1 went down to my Family 
and expreſs d my Joy to them, and faid, I was very 
glad Mrs. Baynton had prevented me, for it the had 
not given me Warning, I would have given her 
Warning, for I reſolved ſhe ſhould not ſtay. 

Mr. Sol. Gen. Mrs. Nightingale, it ſeems you 


This is he that went for her Bro- 


had Notice of Mrs. Banton ill Carriage; did you 


take any Notice of it to her ſelf? 


Mrs. Nightingale. The Friday before the Sacrament. | 


Night. No; I did not, but I gave the Maid 
Notice as ſoon as I ſuſpected any thing. 

Mr. Sol. Gen. Do you know whether the Maid 
had told any Thing to her or not? 

Night. The Maid ſaid to her, Madam, don't 
you ſee a Strangeneſs in the Family? Yes, faid ſhe, 
I can ſee and bear a great deal; but when I am 
rouzed, I'll be like a Lion. 

Mr. Sol. Cen. How long was this before Mrs. 
Rawlins was taken away? | 

Night. I can't prefix the Time, but it was be- 
fore ſhe gave me Warning. | 

L. C. F. Holt. Was ſhe gone from your Houſe 
before this Thing happen d. | 

Night. No, my Lord ſhe told me on Wedweſ- 
day that her Time was out; but faid, There is a 
Fellow in Town that I fear will cheat me, and 1 
am taking out a Statute of Bankruptcy againſt 
him, which I think will cauſe me to ſtay in Town a 
Week longer; ſhe alſo told me, ſhe had taken a 
Place in the Coach to go on Thurſday, but muſt 
loſe her Earnett, for this Buſineſs would detain her 
a Weeker long. 
Nr. Raymond. Did you ever obſerve they were 
together in private ? 

Night. No, my Lord, we never had any Suſpi- 
cion of Mr, Sweadſen, but of the Woman; for ſhe 
could put on all Manner of Diſguiſes. | 

Mrs. Busby being called, fte is ſworn. | 

Mr. Sol. Gen. Mrs. Busby, pray do you know 
Mrs. Rawlins ? 

Mrs. Busby. Yes, I do. 

Mr. Sol. Gen. How came you firſt acquainted 
with her ? 

Mrs. Busby. My Brother Busby was one of her 
Guardians, and put her under the Care of my Hus- 
band, while he was living, which was four Years 
ago this Chriſtmas. She came to us by the Con- 


ſent of her Guardian. 


Mr. Sol. Gen. At what Place did you lodge? 

Mrs. Busby. We lived in Stretton-Grounds, but 
ſince my Husband died, which is Three Years laſt 
July, I leit Houſe-keeping, and then we went and 
lodged at Mrs. Nightingale s. 

Mr. Sol. Gen. How long have you continued at 
Mrs. Nightingale's ? 5 | 

Mrs. Busby. We have continued there ever ſince. 

Mr. Sol. Cen. Do you know Mrs. Baynton? 

Mrs. Busby. Yes, I do, ſhe lodged at Mrs, 
Nightingale's. 

Mr. Sol. Gen. Was there any body who uſed to 
come to her there ? ” | | 
Mrs. Busby. None except a Change-Woman. 

F Corn, Do you know any Thing of Mr. Swend- 
en? 

Mrs. Busby. Sir, The firſt of his coming to Mrs. 
Nightingale s, was the Day after Michaelmas-Day. 
Mrs. Bayzton ſaid, that ſhe had a Brother that was 
to come to Town, which he did the Day after, 
with Two Gentlewomen, which I never ſaw, either 
beiore or ſince; but Mr. Swendſen after this came 
ſeveral Times to her as her Brother, her Siſter's 
Husband ; and ſhe deſired that he might dine with 
her ſometimes ; for which ſhe agreed with Mrs. 
Nightingale at 12d. per Meal. | 

Mr. Sol. Gen. Was this Mrs. Rawlins at any 
Time in private with Swendſen ? 

Mrs. Busby. Never that I know of in all my 
Life; we were always in Company together when 
he dined there, and the Times that he dined there 
we computed to be 9 or 10; he was there ſome- 
times when we were not at home. | 
| Mr. Sol. 


Mr. Sol. Gen. How did Mrs. Baynton behave her 


| e was at Mrs. Nightiagale's ? | 
— We thought very well of her, till at laſt 
we diſcerned too much Freedom between Mr. 
Fuendſen and her ſelf; we ſuſpected her Virtue, 
and thought ſne would drink; and were informed 
ſhe would Swear : She faid ſhe muſt ſtay in Town 
about a Month or Six Weeks about a Suit of Law. 
Her Maid told her of the Strangeneſs of the Family; 
ſhe ſaid they had beſt be Civil, or elſe ſhe would 
ſay and plague them. She told Mrs. Nightingale 
at length, the Town was chargeable, and her Buſineſs 
done, and that ſhe would return into the Country. 

Mr. Sol. Gen. What do you know concerning 
Mrs Rawlins being taken away? — 

Mrs. Busby. Mrs. Baynton knowing it was our 
Cuſtom to go to Oxcndon Chapel every Friday Morn- 
ing, ſhe came and told us ſhe had occaſion to go to 
Golden-Square ; and that being in the way, ſhe in- 
vited us to go with her in the Coach, and ſhe 
would ſet us down at or near the Chapel. When 
we came to Dartmouth-ſtreet, ſomebody bid the 
Coachman ſtop: I expected ſhe ſhould ſet us down 
as ſhe promiſed. On that ſide where I ſat there 
were old Buildings, and I was looking out, I 
heard Mrs Baynton cry out to the Coachman, Drive 
on; and all of a ſudden I ſaw a Man in the Coach, 
which was Hartwel/ the Eailiff. Mrs. Raulins and I 
were in a very great Fright, knowing nothing. I 
aid for God's ſake let's come out, we are not con- 
cerned. Hartwell ſaid we were the Perſons that he 
came for. I begg'd of him to let us come out : 
Hartwell had his Arms about Mrs. Rawlins's Side, 
and faid, tis this Lady and you that I am concerned 
about. I ask'd him what it was. Said he, let you 
and I have two or three Woxds together, and all 
will be well enough. I ſaid, you don't think I will 
ſay any thing to you, unleſs I have my Friends by 
me; Mrs. Baynton in: the Coach, ſaid, No, Madam, 
be ſure you don't. I could not tell what he would 
do with us; at length he carried us all to the Star and 
Garter Tavern in Drury-Lane. I preſs'd him to 
let us go to Fleet-ſtreet, for I had Friends there. 
Hartwell was very angry, and would hear nothing of 
it. When we came to Drury-Lane, Mrs. Baynton 
would have had us put on our Masks ; I ſaid I had 
done nothing amiſs, and I would not. When we 
were in the Room at the Tavern, Mrs. Baynton 

haſtned out of the Room as faſt as ſhe could, pre- 
tending to go for my Friends. Mrs. Rawlins and I 
were in a great Conſternation, wondring what they 
would do with us: I took hold of her Arm, and 
told her I would live and die with her. The Bai- 
liffs came in, and faid ſhe was their Priſoner, and 
took her by Violence from me: They told me ſhe 
muſt go with them, for they ſaid ſhe was arreſted 
by a Writ out of one Court, and I by one out of 
another. When ſhe was going, I put my Head out 
of the Window, and cry'd, Murder, Murder, ſeve- 
ral times: When I pulld in my Head again, Spurr 
faid, What have you got by your Bawling? And ſaid 
they were better known there than I. They brought 
a Man to me, who ſaid he had Orders to keep me, 
and that he had only a Crown for his Pains ; but he 
would not ſuffer me to ſend for any body. The 
Gentlewoman of the Houſe came up, and faid I 
had done a Diskindneſs to her Houſe by crying out 
Murder: She ſaid to me, Look and ſee whether 
your Name be ſpelt right, for it may be a falſe Ar- 
reſt, Oc. Wakeman that went away with Mrs. Rau- 
lins, came back again, and faid, the young Woman 


"was well, and that he left her eating Fowl and 
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Bacon; I faid, I wiſh ſhe was well. The Gentls- 
woman of the Houſe bid the Bailiff ſhew me the 
Writ : He faid he could not read well; but there 


was the Name of Sabina Busby, at the Suit of one 


Jones: But when he heard my Complaints a conſi- 
derable while, he ſaid he would go to my Friends; 


and would go as cheap as a Porter, and as ſoon. 1 


ſent him to Mr. Thornton and Mr. Naß. He pre- 


tended to go, but return'd no more till Night. 
Mr. Sol. Gen. You fay you cry'd out Murder, 
how did Mrs. Rawlins behave her ſelf then? 


Mrs. Busby. It was her great Fright and Crying 


that made me endeavour her Reſcue; when we ſaid 
we wou'd die together, then it was when they 
forc'd her from me; the Surprize was ſo great that 
made me cry out after that manner that I did: 
Upon which ſome Neighbours came in, but they 
told them it was an Arreſt, and therefore they would 
not meddle in it. 


Mr. Sol. Gen. Mrs. Busby, they kept you till 
Night, you ſay; did they take or require Bail for 


you before you was diſcharged ? 
Mrs. Busby. T'll tell you, Sir, if you pleaſe: 1 
did not know what I was arreſted for, it might be 


Murder or Treaſon, for ought I knew. There was 


a little Boy by, ſaid, Madam, I know Mr. Unkle, 
your Friend in Newmarket, and T'll go for him: 
He went, but when he return'd again, he faid he 
was not at home; which 1 thought was a Lye. 
There was poor Man, a Labourer, working in the 


Chimney, he gave me a Wink, and faid, Madam, 


I'll go for him; bur I faid to him, Pray don't leave 
me ; I began to be atraid, for I did not know how 
my Lite might be concern d. Said the little Boy, 
I'll go any where for you. I ſent him for Two 
Gentlemen, who came: The Bailiffs ſaid they had 
an Action of 200 J. againſt me; the Gentlemen told 
the Bailiffs they were come to bail me: The Bailiffs 


were very impudent, but ſhuffl'd abouta-while, and 


left me, and took no further notice. 
L. C. J. Holt. Did they take any Bail for you? 


Mrs. Busby. No, they le me with theſe Gen- 


tlemen. 

Mr. Mountague. When you went out in the 
Morning, did you deſign to go any where elſe but 
to Chapel. 

Mrs. Busby. No where elſe. 

Mr. Mountague. Was it your Invitation to Mrs Payn- 
ton, or her Invitation to you to go in the Coach? 

Mrs. Busby. It was Mrs. Baynton s Invitation to 


me; I had not a very good Opinion of Mrs. Bayn- 


ton, for we ſuſpected her Virtue in the Family, by 
reaſon of her too familiar Carriage to her Brother; 
but being to go ſhortly away, I apprehended no 
harm. 

Mr. Mountague. Did Mrs. Rawlins go with you? 

Mrs. Busby. She did. 

Mr. Mountague. Mrs. Busby, do you know the Pri- 
ſoner? Is this the Man that came to Mrs. Night- 
ingale's Houſe ? . | 

Mrs. Busby. Yes, Sir. | 

Judge Pouel. How long was it from the Time 
that you were parted after Arreſting, that you ſaw 
Mrs. Rawlins again. | 

Mrs. Busby. The firſt time after was on Satur- 
day, when they were before the Recorder. 

L. C. J. Holt. When did you find her? 

Mrs. Busby. On Saturday in the Afternoon. 

L. C. J. Holt. Was you at the finding? 

Mrs. Busby. No, my Lord. 

L. C. J. Holt. What Time was it? 

Mrs. Busby. About Noon, I believe. 

; Nnn Mr. Moun- 
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Mr. Mountague. When you ſaw her put into the 
Coach, did you hear her cry out? 

Mrs. Busby. No, Sir; it was I that cry'd out. 
Mr. Albuntague. Did Mr. Swendſen make any 
Entertainments, or no ? = | 

Mrs. Busby. Bur one, as I knowof. 

Priſoner ſpeaks to Mrs. Busby, and ſaid, Have 
vou done? | | 
Mrs. Busby. I think fo. 

Priſoner. If you have, ll ask you a Queſtion ; 
Did you know oi any Love between Mrs. Rawlins 
and me ? | . | 

L. C. J. Holt. Did you know any thing of Lov? 
between Mrs. Rawlins and the Priſoner, or no? 

Mrs. Busby. No, my Lord. | 

Mrs. Bayaton's Maid called and ſworn. 

Mr. Sol. Gen. Pray, did you know Mrs. Ba) u- 
eon? | | 

Maid. Yes. 

Mr. Sol. Gen. Was you her Servant? 

Maid. Yes, Sir. | 

Mr. S. Gen. Who recommended you to her? 

Maid. Mrs. St. fob. 

Mr. o. Gen. Do you know one Mr. Swendſen? 

Maid. Yes, my Lord; there he is; pointing to 
him. | 

Mr. Sol. Gen. Did you ever ſee him before you 
were bired to your Miſtreſs. 

Maid. No, my Lord; I never ſaw him before? 

Mr. Sol. Cen. Did you fee him when you was 
with your Miſtreſs ? 

Maid. Yes, my Lord. 


Mr. Sol. Gen. Do you know whether there was 


any Relation between them? 

Maid. Yes, my Lord; they went for Brother 
and Siſter. | | | 

Mr. Sol. Gen. How long was you with her ? 

Maid. About a Month. | 

Mr. SJ. Gen. How did ſhe behave her ſelf ? 

Maid. Till the laſt of her Time, very well ; 
but the Family had a Miſtruſt of her long before ſhe 
went away. 

Mr. Sol. Gen. Do you know the Reaſon why 
they miitruſted her ? | 

Maid. I do not know, my Lord. 

Mr. Sol. Gen. Do you know what was the Cauſe 


the Family miltruſted her? 
Maid. They thought her a looſe ſort of a Wo- 


man, and therctore they miſtruſted her. 


L. C. J. Holt. Did they diſcern any Familiarity 
berwixt them? | 

Maid. No more than as Brother and Siſter, 

Mr. Sol. Gen. After this Suſpicion, do you know 
whether the Family expreſs d any Reſentment ? 

Maid. No, my Lord. 

Mr. Sol. Gen. Did you live with her when Mrs. 
Rawlins was taken away ? | | | 

Maid. Yes, my Lord; but I went away the 
next Day. | 

Mrs. Berkley Sworn. 
Mr. Sol. Gen. Mrs. Berkley, pray was you pre- 


* ſent when the Priſoner was taken up; and do you 


know whether he and Mrs. Bayntoz were Brother 
and Siſter ? 5 
Mrs. Berkley, I went to Mr. Swendſen himſelf, 


and ſaid, Is this wicked Woman your Siſter? Says 


he, I cannor fay ſhe is; but I have made her my 
Tool, and ſhe has done my Buſineſs, and I would 
get rid of her To-morrow, but that being Sunday I 
will not; but on Monday Tl give her a Reward for 
what ſhe has done, and then Fll diſcharge her, and 


never ſce her more. 


Mr. Mountague. Relate what Diſcourſe 
with him, co the Gentlemen of the Jury. * 
Mrs. Berkley. I asked Mr. Swendſen, Whether 
Mrs. Banton was his Siſter ? He faid, No, the is 
not my Siſter ; but Thave gained my End, in makino 


her a Tool to my dear Wife: III gratify her for 


what ſhe has done, and put her away on Monda 
and never ſce her more. 4 
ö Council. I think you lodged in the Houſe with 
ex ä 

Mrs. Berlley. No; but I was a Neighbour, and 
was very frequently there. 

Council. Did you fee any thing to cauſe you to 
miſtruſt that there was any thing more than ordi- 


nary betwixt them ? 


| Mrs. Bekley. No Cauſe at all, that I know of? 
Mr. Blake and his Wife ſworn. 
Mr. Sol. Gen. Mr. Blake, pray do you know 
Mrs. Baynton? h 7 = 
Mr. Blake. Yes, Sir. | 
Mr. Sol. Gen. How long have you known her? 
Mr. Blake. About Twelve Years. | 
Mr. Sol. Gen. Pray is ſhe a Country Lady that 
has got a good Jointure? | 
Nr. Blake. I know nothing but that ſhe works 
tor her Living. „ | 
Mr. Sol. Gen. Hath ſhe any Eſtate in the Coun- 
try ? 
Mr. Blake. None, as I know of. 
Council. Do you know the Priſoner at the Bar? 
Mr. Blake. Yes. Sir. | 
Council. Where did he lodge at any Time? 
Mr. Blake. He lodgedat my Houſe. 
Council. How long ? N 
Mr. Blake. About 6 or 7 Months. 
L. C. J. Holt. Where is your Houſe 2? 
Mr. Blake. In Red-Lion-ſtreet. x 
L. C. J. Holt. What other Lodgers had you ar 


the ſame time? 


Mr. Blake. 1 had a Parliament-Man lodged with 
me at the ſame Time. : 

L. C. J. Holt. Where did Mrs. Baynton lodge? 

Mr. Blake. In the oppoſite Room againſt the 
Gentleman- 

J. C. J. Holt. How long time? 

Mr. Blake. About Seven Months. 

Council. How long was Mrs. Baynton gone from 
your Houle before this Matter happened? 

Mr. Blake About Five or Six Weeks. 

L. C. J. Holt. How long before Michaelmas ? 

Nr. Blake, I cannot certainly tell; but I believe 


much about that Time. 


Council. When they were in your Houſe, what 
did you ſee betwixt them? ; 

Mr. Blake. Nothing of any harm, as I know of, 

L. C. J. Holt. Mr. Blake, did you never ſee any 
harm by Mrs. Baynton ? | 

Mr Blake. Not as I know of. 

Mr. Sol. Gen, Do you know whether ſhe lay-in 
at your Houſe ? ” 

Mr. Blake. I know not; for ought I know ſhe 
might: I know nothing of Womens lying-1n. 

| Mr. Wakeman called and ſworn. 

Mr. Sol. Gen. Were you one of the Bailiffs that 
Arreſted Mrs. Busby and Mrs. Rawlins ? | 

Wakeman. I was the Man that executed the 
Marſbal s. Court Writ, and Arreſted them. 

L. C. J. Holt. Who employed you? 

Wakemau. Mr. Hartwell. x | 

L. C. J. Were you at Mr. Hartwell's Houſe ? 

Wakeman. My Lord, T'l tell you the Truth 


the Matter: On Wedneſday before they ons Ar- 
| relted, 


5 r. Hartwel! was at my Houſe to ſee for 
9 0 Es not at home, but in the Country, I 
came home about 11 at Night: My Daughter ſaid 
to me, there was a Writ kit by Mr. Hartwel for 
me to be ſerved, and it muſt: be done To-morrow 
Morning. On the Morning he came to me, and 
ſaid, Mr. Waleman, will you execute a Writ? He 
carried me to the Mitre-Tavern, |. and called for a 
Pot of Ale and a Bottle of White-Wine, and we 
had a Toaſt and ſome Cheeſe. While I was there, 
one Mr. Holt came in, a Man that I never ſaw in all 
my Life, and faid, The Buſineſs cannot be done 
this Day. ; 

L. C. J. Holt. What Day of the Week was this? 

Waleman. Thurſday; he appointed me to call 
upon him at Nine next Morning. He faid, if I 
came firſt we ſhould get what we had before: He 
came in before we had done, and the Man of the 
Houſe was dreſſing himſelf in the Kitchin : We eat 
a Toaſt, and drank the Wine, and after that, we had 
another. Mr. Holt call d Mr. Hartwell out, and 
ſaid, It cannot be done; by and by he ſaid it might 
be done: I don't know hat it was, but they took 
me to Stretton-ſtreet; Mr. Hartwell and Mr. Spurr 
was with me: I was aſham'd to ſtand in the Street, 
{ I went into an Alchouſe, and drank a ſingle Pot 
of Drink. 5 

Mr. Sol. Gen. Had you ſeen Mr. Suendſen be- 
fore that Morning ? 

Wakeman. No: I never ſaw him before in all 
my Life. At that, if it pleaſe your Honour, Mr. 
rell and Mr. Spurr went before, and bid me 
{>!low the Coach. I did ſo as near as I could, but 
could not keep pace with the Coach, being lame; 
but at Dartmouth Ground Mr. Spurr ſtopp'd the 
| Horſes, and then I came up to the Coach; and 


Mr. Hartwell, I ſuppoſe, gave the Word of Arreſt, 


and into the Coach he went; but I did not go in 
ecauſe chere was no room, but rid behind it. The 
Coach was order d to go to the Star and Garter Ta- 
veru in Drury-Lane. When we came there, we 
went into a Back- Room; and the Gentlewoman that 
had a Band-Box {aid to Mrs. Rawlins, I will go to 
ſome of your Friends. 
L. C. J. Holt. What did they do in Stretton- 
Grounds? | 
Wakeman. They were Arreſted there: The Gentle- 
woman was carry'd by Mr. Hartwell to his Houſe, 
and I follow'd them; but meeting with a Gentle- 
woman of my Acquaintance, ſhe ſtopp'd me. 
When I came to Hartwel's Houſe, Where is ſhe, 
ſaid 1? They told me ſhe was below Stars. I faid, 
J had a little Buſineſs cl{ewhere, that will detain me 
about an Hour: He gave me lcave to go. When I 
went out, Mr. Holt calld me over the way, and 
ask'd me, If Mr. Hartwell was at home? I aid, 
Yes. And is the young Gentlewoman there too ? I 


likewiſe ſaid, Yes, He led me to the Five-Bells in 


Witch-ſtreet, into a Room where there were Three 
Boxes, and carry'd me tothe middlemoſt Box, and 
there was a Gentleman. 
Council. Was it the Priſoner at the Bar ? 
Wakeman. Yes, I think ſo. At that Mr. Holt 


fil'd me a full Glaſs, which I drank off; and I told 


him, I was going to do ſome Buſineſs in St. Martin's. 
And when I had done that, I wcnt to Hartuells Houſe 
again: I enquir'd for the Gentlewoman. Mrs. Hart- 
* well ſaid, her Husband was gone along with the 
Gentlewoman to Holbourn to make an end of the 
Matter. I ask'd her, Whereabout? She ſaid, At the 
Vine Tavern. I went thither, and ask'd for Mr. Hart- 
= 4 1 was he, and Mr. Butler, and a Tallows- 
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Chandler going to cat Stakes : They invited me to 
eat ſome with them; which I did. Mr. Holt came 
into the room two or three times: Then Mr. Zbl: 
told me, I was diſcharged of my Priſoner ; ſo away 
I wet, 

L. C. J. Holt. Jou were eating Stakes, you ſay, 
at the Vine Tavern; was ſhe there then? 

Wakeman. There is a Court againſt the Tavern 
and I ſaw the Gentle woman looking out of the Vine 
Tavern, where there were new Saſn- Windows; as I 
came over the way, thro the Court, this Gentlewo= 
man look d out ot the Window. 8 

L. C. J. Holt. What, before you went in? 

Wakeman. Yes, my Lord; but I went in and 
ſaw him alone, but knew not whom he was. 

L. C. J. Holt. Did you ſee Mrs. Rawlins there? 

Maleman. No, not at the Tavern, 

Mr. Sol. Gen. 
Gentlewoman, did ſhe go away quietly, or did 
Mrs. Busby and ſhe make an Ourcry ? 

Maleman. She was a little frighted. _ 

L. C. J. Holt, Where was it you firſt ſaw Mr. 
Swendſen ? | 

Hakemen. At the Five-Bell Tavern. 

L. C. J. Hol. When was it you ſaw him there? 

Wakeman. About Twelve a Clock. 

L. C. J. Holt. Where was it he gave you the Pot 
of Drink ? 

Wakeman. At the Five-Bells ; but it was Mr. 
Holt that gave it me. 

L. C. J. Holt. How many were there in Compa- 
ny there? | 

Wakeman. Only Mr. Holt, and Mr. Swendſen. 


Council, What was the Occaſion of your going? 


Wakeman. Mr. Holt call'd me. 
Council. When was it. you ſaw him out of the 
Window? 8 


Wakeman. About an Hour and a Quarter after. 


Council. What anſwer did you give, when they 
ask'd you where the Gentlewoman was? | 

Wakeman. I ſaid, ſhe was at Mr. HarrwelPs. 

Council. You ſaid you ſerv'd a Writ on Mrs. Rau- 
lins, had you no Proceſs againſt Mrs. Busby ? 

Wakeman. No, none at all. 
I. C. J. Holt. On what Account did you keep 
Mrs. Busby? 5 

Wakeman. I did not keep her; but one Spurr 
was employed to do it. | 

Council. You came back to Mrs. Busby's; did not 
you fay that you had been with a young Gentle- 
woman, Who was cating Fouls and Bacon? 

Wakeman. Mr. Hartwell ask'd me to cat ſome. 

Coun. Did not you ſhew Mrs. Busby a Writ, and 
read it to her? 5 

Wakeman. I cou'd never read a King's-Bench 


Writ. 


L. C.]. Holt. Can you read a Marſbal s- Court Writ? 


Wakeman. Yes, but not the Latin of it. 

Coun. When you went to Hartwell at the Vine- 
Tavern, did you ask for Mrs. Rawlins ? 

Wakeman. Yes, yes; I ask'd where ſhe was? 
They told me they were making an end of ir. 
My Lord, I had like to have forgot; I asked where 
was the Priſoner ? And Mr. Holt told me, they had 
juſt made an end of the Buſineſs. 

Mrs. Pleaſant Rawlins ſworn. 

Mr. Sol. Gen. Give an Account to his Lordſhip, 
after what manner yon were Arreſted, and carried 
trom 'Tavern to Tavern. 

Mrs. Rawlins. My Lord, I was Arreſted with 
Madam Busby, and carried to the Star and Garter 
Tavern in Drury-Lare. | 

| Nnn 2 L. C. ]. 


When Hartwell took away this 
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Cc J. Holt. How were you carried thither ? 
Mrs. Rawlins. I was in a Coach going to Ox- 
endon Chapel, when Three Bailiffs were about the 


| Coach. 


Mr. Sel. Gen. Where did they carry you? 
Mrs. Rawlins. They carried us to the Star and 
Garter in Drury Lane. | 

Mr. Sol. Gen. Who did they carry with you? 

Mrs. Rawlins. There was Mrs. Busby, Mrs. Bay n- 
ton and I, and Hartwel the Bailiff; when we came 
to the Star and Garter, they. forced me. up Stairs 
into a Back Room, but we got into a forward Room; 
but we had not been there long till they parted 
Mrs. Busby and I; Mrs. Baynton was gone, for our 
Friends, as ſhe pretended. I was in a very great 


Fright, but Mrs. Busby ſaving we will die together, 


they took me by Force from her; Hartwell {wore 
a great Oath, and thruſt me down Stairs and forced 
me out of a Bach-Door into an Alley. When he 
went to put me into a Coach, I cry'd out Murder; 
then he threaten d to put me into Newgate. He 
carry'd me to his own Houſe, and no body came to 
help me a great while; but Mrs. Baynton ſaid, that 
as ſhe was going by the Door ſhe heard my Name, 
and came in in a mighty Fright; ſhe ſaid to me, 
Madam, I pity yon, will no body Bail you? She 
told me, I will fend to my Brother who ſhall be 


Bail for you. She ſent for him, he came into the 


Room, and he ſaid what is the Matter with you, 
I faid, Enough is the Matter when J am arreſted 
for 2001. and owe no Man a Peny. Said he in a 
Jocoſe way, what makes you affrighted at that, I 
have a good mind to arreſt you my felt. Then 
they took me thence to the Vine Tavern in Holbouru, 
where I was an Hour or Two betore I heard any 
Thing of Marrying or any ſuch Thing. 

Coun. What did they do with you all that 
Time ? | 

Mrs. Rawlins. They got a Dinner ready, and 
after we had dined, ſhe begged of me to have her 
Brother, and ſaid, that if I did not marry him, I 
ſhould be ruined. I told her I would do nothing 
without the Advice of my Friends. I defired my 


Friends to be {cnt for, but they would not admit it. 
She looked on my Ring on my Finger, and ſaid, let 


me {ce your Ring from your Finger. I ſaid, No, 
you ſhall not. She ſaid I will force it off. I ſaid 
Vil try that: But ſhe forced it from me. 

Priſoner. Remember you are upon your Oath. 

Mrs. Rawlins. I know I am. When ſhe took 
my Ring away, I asked her what ſhe would do with 
it; ſhe {aid v ſhould go and get a Wedding Ring 
made by it. I told her I would not marry without 
the Advice of my Friends. Away ſhe went and 


bought a Ring, and came up again, and faid to her 


Brother, ſhe had a Ring; well ſaid I, give me my 
Ring and do what you will with the other; ſhe ſaid, 
It I did not marry her Brother I ſhould be ruined 


for ever. 


There was a Miniſter in the Houſe, whom they 


ſaid had been there about a Quarter of an Hour, 
but I ſuppoſed longer ; they brought him, with the 
Clerk, up Stairs ; the Parſon ſaying, I hear there is a 
Couple to be married ; he asked no Queſtions, but 
told me, if I did not marry this Gentleman, I ſhould 
be ſent to Newgate and ruined for ever. 

Coun. Give an Account of what was after the 


buying the Ring. 


Mrs. Rawlins. When they brought the Ring, 


they ſaid to me, will you be married or no? I an- 


ſwered, I will not, there are none of my Friends 
here, and I will not marry without the Conſent 
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of my Friends; They ſaid, If I did n 

be ruined for ever. $0 with many —— —.— 
ſuaſions, they at laſt prevaild with me to marry 
I was forced to marry him ont of Fear, not of ark 
to Newgate, but of being murdered. PTS 

Coun. Where did they carry you ? 

Mrs. Rawlins To Blake's Houſe in Red-Lyou- 
Street, Holbourn. | 

L. C. J. Holt. What Time of the Day was it > 

Mrs Rawlins. I cannot give an exact Account j 
but I think it was Candle-light, 

Priſoner, It was about Twelve a-Clock at Noon. 

I. C. J. Hilt. What Time was it that you were 
marry' d? | 

Mrs. Rawlins, My Lord, it was about Three 
a-Clock. | 74 

L. C. J. Holt. When you went to Blake's Houſe. 
who was with you there ? Y 

Mrs. Rawlias. None but Mr. Swendſen, Mrs. 
Baynton, and J. 

L. C. J. Holt. Was there any Force or Threats 
us'd when you were at Blake's Houſe ? 

Mrs. Rawlins. Yes, there was, my Lord. 

L. C. J. Holt. Give an Account of it. 

Mrs. Rawlins. They thruſt me up Stairs, and or- 
dered to have a Bed ſheeted. Mrs. Baynton ſaid to 
me, Undreſs and go to Bed. I faid I would not. 
She ſaid ſhe would pluck my Cloaths off my Back. 


I faid ſhe ſhould not. She ſaid ſhe would pluck of 


my Cloaths and make me go to Bed. 
Coun. What did ſhe do with you? 
Mrs. Rawlins. She put me to Bed. 
| Coun. Did ſhe ute any Violence with you? 

Mrs. Rawlins. Such Violence that made me go 
to Bed.. 

L. C. 7 H/lt. How came you to be releaſed ? 

Mrs. Rawlins, It was Saturday Morning before I 
was releaſed ; there was ſome of my Friends came to 
the Place where Iwas. 

L. C. J. Holt. Then you were with him all 
Night ? 

Mrs. Rawlias. Yes, my Lord. 

L. C. J. Holt. Mr. Swendſen, will you ask her any 
Queſtions ? | 

Priſoner. She muſt be my chiefeſt Evidence my 
Lord, when the Witnefles come; ſhe muſt be the 
chictelt of them. | 

L. C. J. Huli. You will not ask her any Queſti- 
ons now, but when the Witneſſes are call'd. 

Priſoner. My Lord, I preſume ſhe does not go 
out ot the Court. Orders given for her to fit down. 

Mr. Sol. Gen. We have done with our Evidence 
at preſent. | 

L. C. J. Holt. Mr. Swendſen, What do you an- 
{wer to the Evidence ? bp 

Priſoner. My Lord J am very much unprepar d 
for a Trial at preſent. | 

L. C. J. Holt. Why ſo? | 

Priſoner. Becauſe I had but little Time for Pre- 
paration, and I am not prepared, I defire that I 
may be allow'd Council. . 

L. C. J. Holt. No, no, it cannot be allow d you; 
and as for the time of your Trial you were told, it 
you would ſhew good Cauſe to have it put off yet, 
the Court would have done it. 

Priſoner. Then I hope if I ſpeak any Thing that 
may be prejudicial to my Cauſe, that the Court 
will not take Advantage trom it. 

The firſt Time I was at Mrs. Nightingale 's, 1 was 
deſired by Mrs. Busby and Mrs. Baynton to make a 
Bowl of Punch, which I did, and we were very 


merry over it, then J invited them to go on _ A 
9 p 


Ship, which they all did, and we in a ſhort Time 


came very well acquainted. My Lord, I deſire my 
Wife might ſtand by her felt, and none of them near 


her. 
5 C. J. Holt. There is none near her that will 


hurt ker. 

Priſoner. My Lord, I beg ſhe may ſtand by her 
ſelf, that I may have a fair Trial; I pray your 
Lordſhip to grant me this Favour. My Lord, will 
you pleaſe to grant it? 7 

L. C. J. Holt. Muſt J grant it only for your 
Humour? 

Priſoner. Tis not a Humour, my Lord, but of a 
great Conſequence to me: Will your Lordſhip grant 
me it? I beg it, my Lord, for tis the moſt material 
Thing I have to ask; I beg all thoſe People may be 
removed from her, tis the greateſt and moſt material 
Thing I have to ſay. | 

JL. C. J. Holt. Tm ſorry for it? 

Priſoner. It is ſo, good my Lord grant me 
chat. 

L. C. J. Holt. There's no body near her that con- 
cerns you at all. 

Priſoner. There are thoſe by her that will do 
me no Kindneſs. Then ſhe was ordered to be remov d. 

Mr. Sol. Gen. My Lord, her ſtanding there is 
enough to diſorder her. | 

Priſoner. My Lord, ſhe is very well. 

L. C. J. Holt. Remove her a little further. 

Coun. My Lord, he does it on purpoſe to fright 
her 

Priſoner. We went (as I was telling your Lord- 
ſhip) aboard a Ship, and they invited me to come 
the Week following to partake of a Treat; accord- 
ingly I went, and there was one Mr. Pugh, and he 
and I made a Bowl of Punch, Mr. Pugh at that 
Time courted Mrs. Rawlins, and that little T'ime 1 
was acquainted with her, I diſcerned ſhe had a 
Kindneſs for me, as I had for her ; and I told her 
I could not be eaſy while ſhe ſuffered Mr. Pugh to 
kiſs her; ſhe deſired me to be caſy, and it ſhould be 
remedicd. | 

L. C. J. Holt. Mrs. Rawlins, do you remember 
any ſuch 'Thing ? | 

Mrs. Rawlins, My Lord, I do not remember 
any ſuch Thing, or that any ſuch Words ever came 
out of my Mouth. 

Priſoner. Did not you ſay this, Mrs. Rawlins, 
Mrs. Swendſen J ſhould ſay, did not you ſay, if! 
would not fit by you you would not eat a Bit or a 
Crumb ; when I ſat by you and profered my Place 
to another, can you ſay you were not offended? 

Mrs. Rawlins. No, I was not. 

Priſoner. Are not you upon your Oath, did not 
you give me ſome Encouragement ? | 

Mrs. Rawlins. 1 do not know how I could ſhew 
it you, I know not of any ſach Thing. | 

I. C. J. Holt. You ought to ſpeak the Truth, 
becauſe his Lite depends upon it. Did you in the 
firſt Place ever admit of his Courtſhip, in order to 
marry you? 

Mrs. Rawlins. No, my Lord, I don't remember 
any ſuch Thing. | 

I. C. J. Holt. Did you ever ſhew any Kindneſs 
to him upon any ſuch Account? 15 
Mrs. Rawlins. No, I don't know I ſhew'd him 
any more Kindneſs than all the reſt of the Family 
ſhew'd him. 

L. C. F. Holt. Was you ever in his 
alone? 8 ; —_ 

Mrs. Rawlins, No, my Lord. 

Priſoner. To give me more Eaſe and Satisfaction 


A 
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after Dinner we had our Bowl and Walnnts ; Mrs. 
Swendſen pilled the Kernels and gave them to me; 
ſhe gave them faſter than I conld eat; ſhe heaped 
my Plate with them, every one at the Table took 
notice of it, and ſhe jogged me with her Knee, that 
I ſhould take them, and gave ſome to Mrs. Baynton, 
and bid her take them and give to mo 

L. C. J. Holt. Mrs. Busby, Were you there? 

Mrs. Busby. Yes, my Lord. | 
: - C. J. Holt. Did you ſce any Thing of this 

ind? 

Mrs. Busby. No, my Lord. | 

Priſoner. Will your Lordſhip be pleaſed to ask 
her yourſelf? 

L. C. J. Holt. Mrs. Rawlins, did you cer give 
pilled Walnuts to him, or ſend them to him in 
particular ? 

Mrs. Ratvlins. No, my Lord, I do not know 
that I was more kind to him than the reſt of the 
Company. 

Priſoner. Every Body took notice of it, and 
Mr. Pugh in particular. 

L. C. J. Holt. What do you ſay, Mr. Swendſen? 

Priſoner. My Lord, Mr. Pugh, if he were here, 
would fay the fame as I do. He was afraid I ſnould 
get away his Lady. | | 

L. C. J. Holt. Where is he? 

Court. He is in the Court. 

L. C J. Holt. You may have him for a Witneſs 
if you will. 

Priſoner. More than this, before he went away, 
ſhe told him ſhe did not care for him; this ſhe 
ſpoke to make me more eaſy ſtill. This I believe 
Mr. Pugh can witneſs, in as much as Madam Busby 
complain'd to her about it, at Mr. Scoreman's the 
Picture-Drawers, who is one of my Evidences ; I 
deſire he may be called. 

L. C. J. Holt. Well let him be called. 

So he was called and came. 

L. C. J. Holt. Hear ye, he calls you to be a Wit- 
neſs, you are not to be upon your Oath, but are under 
the higheſt Obligation to tell the Truth, 

Mr. Scoreman. While I was drawing a Gentle- 
woman's Picture, Mrs. Baynten's, there was a Fire, 
it began to be Cold, they tell into Diſcourſe abour 
Mr. Swendſen and Mrs. Rawlins, Mrs. Busby was 


there at the ſame Time, they fell into Diſcourſe about 


Mr. Swendſen and the young Lady. 

L. C. J. Holt. Was ſhe there? 

Mr. Scoreman. Yes. 

L. C. J. Holt. Where was it? | 

Mr. Scoreman. At my Lodgings ; there were 
Mrs. Busby, the young Lady, and Mrs. Baynton. 

L. C. J. Holt. Whoſe Picture were you drawing? 

Mr. Scoreman. Mrs. Baynton s. They fell into 
Diſcourſe relating to a Matter of Love, between 


7 


Mr. Swendſen and the young Lady. She ſaid the 
young Lady had a Love for Mr. Suendſen more 


than the other. 

L. C. J. You heard her ſay ſo? 

Mr. Scoreman. No, but I can ſay Mrs. Baynton 
ſaid ſo. 

L. C. J. Holt. But tell us what you heard. 

Mr. Scoreman. She ſhould have ſaid ſo, I did 
not hear her my ſelf, but aſterwards upon a Diſ- 
courſe ſhe ſaid afterwards, what ſhe had ſaid ſhe 
would ſtand to. | 

L. C. J. Holt. What did ſhe ſay ? 


Mr. Scoreman. I do not know that ſhe ſaid ſo 


or not. ; 

Priſoner. My Lord, may I ſpeak it as well as I 
can, he cannot ſpeak Engliſb right, I'll ſpeak it to 
him, my Lord. | LG 
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L. C. J. FHilt, No, no. Did you hear Mrs. 
Busby ſay any Thing? What did ſhe ſay? 

Mr. Scoreman. In way of Diſcourſe ſhe ſaid ſo. 

L. C. J. Holt. What, in way of Diſcourſe, did 
ſhe ſay nothing? 


Mr. S.oreman. I heard the Lady fay only that 


Word, that all ſhe {aid ſhe would ſtand to. 

L. C. J. Holt. What did you hear them talk 
about? | 
Nr. Scoreman. They were playing at Cards, and 
ſhe took up the Tricks of Mr. Swendſen, which diſ- 
covered Love. 

L. C. J. Holt. The Queſtionis, Whether you did 
hear them ſpeak any thing of Love, or not ? 

Priſozer. My Lord, he would ſpeak better with 
an Interpreter, 8 

L. C. J. Holt. Let an Interpreter be called for? 

I. C. J. Hult. What Countryman are you? 

Priſoner. My Lord, he is a Dane. 

The later preter, a Fury-man, WAFS ſworn, and be- 
ginning to talk with Mr. Seoreman; and then he 
ſaid, he is none of my Country, he is a Dutchman, 7 
don't underſtand him. | 

L. C. J. Holt. He ſpeaks Engliſh well enough. 

Priſoner. Very well; but he knows not where 
he begins: He would ſay what Mrs. Busy and Mrs. 
Baynten were ſpeaking, but knows not how to utter 
himſel-. 


L. C. J. Hoſt, He cannot ſay any thing for you. 


Scoreman. I heard but a few Words, and cannot 
ſay much ot it. | 

L. C. J. Holt. 
or you are in a dangerous Condition. 

Priſoner. My Lord, Mr. Pugh complained to 
Madam Busby, that ſhe ſlighted him very much. 

L. C. J. Holt. What, for Love of you? 

Priſoner. Yes, my Lord, I could tell you of di- 
vers things that paſs between Lovers, that would be 
impertinent for me to relate to wiſe Men. 

J. C. J. Holt. Let us hear ſome of them? 

Priſoner. When we were by our ſelves, ſhe kiſſed 
me; and ſqueezed me by the Hand, when we 
walked privately in the Garden. 

I. C. J. Holt. Did ſhe kiſs you? 


Priſoner. Yes, my Lord, and ſqueez'd me often. 


L. C. J. Holt. Did you not think her very 
coming? 

Priſener. Yes, I did; and when we talk'd of 
Marriage, ſhe ſeem'd to be very well pleaſed, 

L. C. F. Holt. Mrs. Rawlins, you hear what he 
ſays: Did you ſqueeze him by the Hand, and kiſs 
him? Is it true? | 

Mrs. Rawlins. No, my Lord, I did no ſuch 
Trick, not I; and as tor walking in the Garden, I 
did not walk in the Garden alone with him. 

Priſoner. I could mention a great many of theſe 
little Things ; but it ſhe denies them I cannot help it. 
My Lord, the laſt time I was at the Houſe we 
had a Barrel of Oyſters; I ſtood with my Hands 
behind be, and as ſhe paſſed by at any time, ſhe 
gave me Squeezes by the Hand, 

L. C. F. Holt. What ſay you to this, Mrs. Rawlins ? 
1 Rawlins. My Lord, I did not do ſo upon my 
ath. | 

L. C. J. Holt. She ſays ſhc did not do ir, upon her 
Oath. | 

Priſoner. Now for the Matter of Fact; as for the 
Arreſt, I never knew any thing of it, directly or in- 
directly, till I ſaw her at the Bailiff's Houſe. 

L. C. J. Holt. It the did know any Thing of, or 
was conſenting to the Arreſt, why did you force her 
to the Tavern, and marry her witha Parſon you had 
provided for that Purpoſe ? 


You muſt have a better Witnets, 


Priſoner. She married me with as much Freedom 
as could be in a Woman. 

L. C. F. Holt. What ſay you to that Mrs. > | 

Priſoner. Will your Lordſhip pleaſe to ask her 
whether I offered any Violence to her either by 
Word or Decd. | | | 

L. C. J. Holt. Mrs. Rawlins, give an Account how 
you were carried from the Bailiſt's Houſe, 

Mrs. Rawlins. My, Lord, when I was at Hartwelbs 
the Bailiff's Houſe, Mrs, Baynton pretended to come 
accidentally by, and that ſhe heard my Voice, and 
came in and ſaid, How do you do, Mrs. Rawlings > 
You know how I do, ſaid I. She pretended to help 
me, and propoſed to go to her Brother to Bail me; 
and he came, and I was carried from thence in a 
Coach to the Vine Tavern, HShe was asked whether 
he came into the Coach to her? | 

Mrs. Rawlins, Yes; he did. | 

L. C. 7. Holt. Did you cry out whenthey put you 
into the Coach? 

Mrs. Rawlins. No, my Lord, I did not cry our 
then, I made no Noiſe then. 

L. C. J. Holt. What did he do then? 

Mrs. Ratol. They carry'd me to the Vine Tavern 
a Priſoner. | 

Sol. Gen. She went willingly enough from Hart- 
wells Houſe to the Vine Tavern, becauſe ſhe thought 
that there ſhe ſhould be Pailed. | 

IL. C. J. Holt. Mrs. What was the Pretence of 
your being carried from Hartwell's Houſe ? 

Mrs Rawlins, My Lord, they would not tell me 
before they carry'd me to the Place. 

L. C. J. Holt. Mr. Swendſen, Will you ask any 
other Queſtions? | | 

Priſoner. Not yet, my Lord. I deſire the Parſon 
may be called that marry'd ns. hich was done. 

I. C. J. Holt. Come Dr. you are not upon your 
Oath; How come you to be concern'd in this Match? 

Parſon. My Lord, it was at the Vine Tavern 
where I ſaw them in Holbourn. 

J. C. J. Holt. Was it the Mitre, or the Vine? 

Parſon. The Vine, I believe, my Lord. 

J. C. J. Holt. How came yon there? 

Parſon. There was a Gentleman fetch d me and 
the Clerk from the Fleet. | 

L. C. J. Holt. What to do? 

Parſon. He faid there was a Gentleman there to 
ſpeak with us. When we came there, the Clerk and 
I went up one Pair of Stairs and Drank a Pint of 
Wine. Then we were led into another Room; 1 
asked him what I was to do. He told me, for to 
marry him to that Young Gentlewoman. 

IL. C. F. Holt. Was there a Licenſe. | 

Parſon. Yes; When I ſaw the Licenſe I read ir, 
and faw it a true Licenſe ; Then I asked the Gen- 
tlewoman her Namc, to know whether it was the 
_ that was in the Licenſe ; and found it was the 
ame. 

L. C. J. Holt. Was it written in the Licenſe, that 
the Marriage was to be performed at the Fine- 
Tavern ? | | 

Parſon. No my Lord. Bur a Blank was left. 

L. C. J. Holt. Did you take the Queen's Duty? 

Parſon. No, my Lord, but returned their Names 
to the Superviſor : My Lord, when I asked her 
Name, I allo asked her whether ſhe was willing to 
be married. She ſaid the was willing. And another 
Gentlewoman was with her, that ſaid ſhe was her 


| Siſter: I ſaid to her; Madam, if you conſent, and 


your Siſter is willing, here is a Licenſe, for J be- 
lieve there is no Danger to marry you. 


. 
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I. C. J. Holt. Did you ask her any other way than 
in your Form, Mil you have this Man to your wedded 
| d? 

m— I ask'd her, whether ſhe was willing to 
marry, ſhe ſaid, Yes, ſhe was willing. : 

I. C. J. Holt. But did you ask her before you did 
the Office? | i . 

Parſon. Yes, my Lord, I did, and ſhe conſented 
to it. Bu 
Counſel. Pray who was the Perſon that came to 
the Fleet to you, to carry you to the Tavern ; was 
it the Gentleman at the Bar? 

Parſon. No, twas not him. | 

Mr. Mountague. How long was it before you 
went to him, after you went into the Tavern? 

Parſon. My Clerk and I went in, and fat the 
drinking a Pint of Wine, about a quarter of an 
Hour ; then we went to the Gentleman. 

L. C. J. Holt. Do you think that they ſhould grant 
| Licenſes to marry in a Tavern, and out of Canoni- 
cal Hours? 

Parſon. I never did it in all my Life before, and 
never will do it again. 1 

Sol. Gen. What was the reaſon why you were 


conducted into another Room, and not where they 


were? 

Parſon. I know not the reaſon. 

Sol. Gen. How long were zyou in the Room 
where they were ? 

Parſon. 1 cannot well tell. | 

L. C. J. Holt. Did you Marry them as ſoon as 
you came in? 

Parſon. Almoſt as ſoon. 

Mr. Mountague. Did you cver marry any at a 
Tavern before? | 
Parſon. No, my Lord. 


Sel. Gen. Will your Lordſhip be pleaſed to hear 


the Licenſe read ? : 

L. C. F. Holt. It may be read. You may ſee the 
Date and the Names. The Licenſe is dated O&. 14. 
1702. The Names Haagen Swendſen in the Pariſh 
of St. Paul's Shadwel ; and Pleaſant Rawlins in the 
Pariſh of St. Mary Whitechapel. 

Counſel. Is there any Blank left? 

Parſon. Yes, there is a Blank left, that the Mar- 
riage may be in the Pariſh Church of St Mary 
IVhitechapel, vel a Blank. 
Mr. Mountague. Were you Entertained there? 

Parſon. Before the Marriage the Clerk and I 
drank a Pint of Wine in the firſt Room. 

Mr. Mountague. Had you any Victuals then ? 
Parſon. Not before they married; but after. 
Sol. Gen. Pray, Sir, did you beſpeak a Dinner 

before the Marriage? 

Parſon. No, Sir, the Gentleman beſpoke a Fowl. 

| Mr. Dan. Cotchett was called. 

Priſoner. My Lord, I deſire he may be asked 
whether he heard any Noiſe, or whether any Vio- 
lence was offered to the Young Woman? 

L. C. J. Holt. Did you hear any Noiſe, or per- 

ceive any Violence offer d to the Young Woman ? 
Mir. Cotchett. No, my Lord. 

Priſoner. Ask Mrs. Cotchett, whether any Noiſe 
or Violence was offered to the Young Lady? 

L. C. J. Holt. T'll ask her that Queſtion: Was 
there any Noiſe, or Violence uſed to the Loung 
Lady ? | | 

Mrs. Cotchett. No, my Lord, there was no Noiſe; 
they came in and asked for a Room, and I ſhewed 
them a lower Room, but they would not have that; 
but went up. Soon after Mr. Holt the Vintner came 
gown and went our, and Mr, Hartwell call'd for a 


Pint of Wine for the Coachman, but the Drawer 
grumbl'd ar it, and faid he did not know who'd 
pay fort. Then Mr. Hartwell the Bailiff told me it 
was an Arreſt, and that the Parſon was to be Bail 
for the Lady, and at that I very much wondred; and 


afterwards they told me there was a Wedding above, 


which we admired at, that there ſhould be a Wed- 
ding and Bailiffs: And after all was over, the 
Gentleman and the Lady went out at the Back- 
Door, and took Coach. 


Priſoner. Did you ſee Mrs. Suendſen Diſcontented 
when ſhe went out? 


Mrs. Cotchett. No, my Lord, ſhe ſeemed not Diſ- 


contented : What I know Tl ſpeak, an no more. 


Sarah Mailer called. 
L. C. J. Holt. Do you live at the Vine-Tavern ? 
Walker. Yes, my Lord. | 
L. C. Holt. What Place? 8 
Walker. Cook, my Lord. | 
L. J. Holt. Was you in the Houſe when that 
Young Gentlewoman was carried Ptiſoner there? 


Where were you then ? 


Walker. In the Bar, my Lord. 

L. C. J. Holt. Did you keep the Bar? 

Walker. No, my Lord; but IT was waſhing the 
Bar at that tine. | 

L. C. J. Holt. Did you hear any Noilc ? 

Walker. No, my Lord. wx 

I. C. J. Holt. Did you hear of a Wedding? 

Walker. Yes, my Lord. 

Priſoner. My Lord, Will you be pleas'd to ask 
her, if ſhe was not had before the Recorder, and 
promis d a Reward if ſhe would fay any thing for 
their Service. 5 

L. C. J. Holt. What do you ſay to this? 

Walker. My Lord, only this, That if I knew any 
thing, and diſcover'd it, I ſhould be fatisfied tor 
my 'Trouble. | 


L. C. J. Holt. Were you ſent up Stairs to rhe 


Gentlefolks to receive Directions for the Supper? 

Walker. Yes. EY 

Sol. Gen. When you came up into the Room, 
what Condition was the Young Gentlewoman in ? 

Walker. She fat at one end of the Room, and 
{cemed to be very Melancholy. 

Sol. Gen. How did ſhe look when ſhe went away ? 

Walker. Not Melancholy then. When Orders 
were given about the Supper, I asked her what 
Sauce ſhe would have; ſhe ſaid ſhe would eat no- 
thing at all. | | 

Mr. Blake's Daughter being called. 
Priſoner. Ask what ſhe knew of my Wife? 
Blake. My Lord, ſhe carricd it very well; the 


Lady was pleaſed to ſay that I ſhonld wait upon her, 


I offered to pull off her Shoes and Stockings when 
ſhe went to Bed, ſhe held out her Legs, and I pull'd 
off her Shoes and Stockings. 

Sol. Gen. Were you preſent at the beginning be- 
fore ſhe began undreſſing? ; 

Blake. Les. | 

Sol. Gen. When ſhe was come in, were you there 
all the time? 

Blake. No, I run to and fro. 

Sol. Gen. Do you know Mrs. Baynten ? 

Blake. Yes, Sir. | 

Sol. Gen. Pray, did ſhe ever lie- in at your Houſe? 

Blake. Yes, Sir. | 

Sol. Gen. Hath ſhe a Husband ? 

Blake. I cannor tell. 4 

L. C. F. Holt. Did you make the Bed in Mr. 


Suendſen s Chamber? 
| Blake 
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Blue. Yes, my Lord, I made it where he lay, I 
ſaw nothing. | 

L. C. J. Holt. How long was it after from the 
time they came, to the time they went to Bed? 

Blake. | know not, they came into the Houſe juſt 
about Dinner? | | | 

I. C. J. Holt. What time was it? 

Blake. About three or four a Clock in the Af- 
ternoon. | 

L. C. J. Holt. How long was it after they came, 
before they went to Bed? 

Blake. About two Hours, or thereabour. 

L. C. J. Holt. Do you think that 5 or 6 a-Clock 
was a fit time to go to Bed? 

Blake. I knew not what was betwixt them. 

Sol. Gen Is it uſual to go to Bed at that time at 
your Houſe ? | 

Blake. No; I did not know what was betwixt 
them. | | 

Mr. Mountague. What time did they riſe again ? 


Blake. About 7 a-Clock. 

Mr. Mountague. Did they lie at your Houſe that 
Night ? 

Blake. No; they did not. 


I. C. J. Holt. When did they go away? 

Blake. They went away as ſoon as Supper was 
done. 

Priſoner. My Lord, I deſire ſhe may be asked 
whether my Wife was Sorrowtul or Diſcontented, 
or unwilling to go to Bed. 

I. C. J. Holt. What time was it they went to 
Bed ? | | 

Blake. About Four a Clock. 

L. C. J. Holt. Did you know what the Deſign 
was ? | 
Blake. No, my Lord, I did not know any other- 
wiſe than as Mr. Suendſen told me the Young Lady 
was his Wife 

L. C. J. Holt. What time did they riſe again? 

Blale. About tuo Hours, they roſe up and got 
to Supper. | 

Judge Powis, What time did they go from your 
Houſe? | 

Blake. Between Eight and Nine a-Clock. 

L. C. f. Holt. Where did they go? Do you know 
where they went? | 

Blake. Indeed, my Lord, I cannot tell. 

Mr. Blake Sworn. 

Sol. Gen. Mr. Blake, How long have you known 
Mrs. Baynton. | 

Blake. About 12 Years. | 

Sol. Gen. Did you ever know that Mrs. Baynton 
had a Husband ? 

Blake. I cannot tell, it was reported that ſhe had 


one. | 
Mr. Sol. Gen. Did you ever ſee Mr. Baynton? 


V•ñf he own her ts be his Wife? 


Blake. My Lord, They did not live with me 
while he was living. | 

Mr. Sol. Gen. How long has he been dead? 

Blake. I don't certainly remember; about three 
or tour Years, | 

Mr. Sol. Gen. How long is it ſince Mrs. Baynton 
lay-in at your Houſe ? 

Blake. About four Months ago. 

Mr. Sol. Gen. When ſhe was ſuch a Woman as 
this, and brought a Gentlewoman to your Houſe, 
and ordercd a Bed to be made, how could you ad- 
mit her into your Houſe again? 

Blake. I did not know that it was any clan- 
deſtine thing. 

L. C. J. Holt. Have 
Mr. Suendſen? 


you any more Witneſſes, 


Priſoner. Let the Conſtable be call'd for. 
L. C. J. Holt. What Queſtions ſhall I ask him > 
: Priſoner. Ask him what it was my Wife ſaid to 
im ? | | 
Conſtable. My Lord, the Man was in one Room 
and the Woman in another; when J opened the 
Door the Gentleman asked her how ſhe did. 
TL. C. F. Holt. What Gentleman was it? 
Conſtable. It was the Gentleman that gave me 
the Warrant. He faid to her, Are you married > 
Yes; There is my Husband. She ſeemed very 
much ſatisfied: He faid to her, Madam, I wiſh 
you much Joy, and if you pleaſe to go to the Re- 
corder's, there is your Guardiari - to approve of 
what you have done: But when ſhe was dreſs, 
ſhe would go to the next Juſtice of the Peace : 
They could not agree about going, but they drank 
each of them a Glaſs of Wine and went away, 
The Gentleman that brought me the Warrant was 
alſo with me. | | 
I. C. J. Holt. Are they here? 
Conſtalle. The Warrant was to take up the 
Bailiffs and all together. „ 
L. C. F. Hilti. Where do you live 
Conſtable. In Lincolns-Inn-Fields. 
L. C. F. Holt. In what Houſe did you ſee them? 
Conſtable. "Twas in Red-Lyon-ſtreet, over-againit 
the Red-Lyon-Tavern. | 
L. C. 7. Holt. About what time of the Night 
was it? | 
Conſtable. About Seven a-Clock. 
I. C. J. Holt. What Night was it? 
Conſtable. Indeed, my Lord, I cannot tell. 
Mr. Mountague. Whoſe Houſe was it? Was it 
Blake's Houſe ? 
Conſtable. Yes, it was ſo. 
L. C. J. Holt. Where is your Warrant? 
Conſtable. They took it away from me. 
L. C. F. Holt. But you ought not to have parted 
from your Warrant. | | 
Conſtable, The Men were not there that the 
Warrant run for. | | 


L. C. 9. Was not the Warrant againſt 
Mr. Swendſen ? | 
Conſtable. The Warrant was for ſuch Men as 


rook the Young Gentlewoman away. I cannot tcll 
whether his Name was there or no. | 
L. C. F. Holt. Mrs. Rawlins, What were thoſe 
Men who came along with the Conſtable ; were 
they your Friends? . 
Mrs. Rawlins. Yes, my Lord, they were my 
Friends. 
L. C. J. Holt. What is this Geary ? 
Mrs. Rawlins. He is an Acquaintance of Ma- 
dam Busby s? | | 
L. C. J. Holt. Did you ſay you conſented to 
the Marriage before them? 
f _ Rawlins. If T did, I did not know what 
id. | g 
Priſoner. My Lord, I deſire ſhe may be asked 
what ſhe ſaid to the Conſtable. . 
Mrs. Rawlins. My Lord, I do not know whe- 


ther I ſaid ſuch a thing; if I did, I was not in 


my Senſes, I did not know what I ſaid. 

Priſoner. My Lord, I hope you will give me 
leave to ſpeak. She ſaid to the Conſtable, I am 
very well content with the Marriage, and this 1s 
the Ring that married us. | 

L. C. J. Holt. What ſay you to that, Mrs. Rau- 
lins ? | | | 
Mrs. Rawlins. I don't know but I might; but 1 
did not know whar I faid. 
| I. C. J. 


J. C. J. Holt. Had you been in Bed then? 
Mrs. Rawlins. Yes, we were in Bed about an 


Jour. | 
* Fol. Gen. Was there any Threats uſed by 


S. Baynton. 
3 . Yes, my Lord; ſhe ſaid that 1 
muſt own him for my Husband, or elſe we were 
all ruined. 5 
| Juſtice Baber called. 

Priſoner. My Lord, he is one of the chiefeſt 
Witneſſes that I have, I defire it may be asked him, 
what my Wite declared to him or her own accord. 

L Baber. My Lord, I think it was Friday Night, 
the 6th of this Month, the Priſoner here ar the 
Bar, and I ſuppoſe that may be the Gentlewoman 
too, ¶ pointing to her] and another Gentlewoman 
and a Woman came to me to my Houſe in Tork- 
Buildings, and defired me, but the Priſoner in par- 
ticular, that I would adminiſter a voluntary Oath 
to the young Lady, which ſhe was willing to take, 
that ſhe was married to this Gentleman. I told 
him that I had nothing to do to confirm Marriages, 
and told them I was loth to meddle with it. 

IL. C. J. Holt. How came they to you? Had they 
any Officers ? = 

J. Baber. No, my Lord, they came in a Coach 
without any Officer. 1 

L. C. J. Holt. Was there any Oath taken? 

J. Baber. No, my Lord. 

Coun. What was the reaſon that you did not 
tender the Oath ? 

J. Baber. Becauſe I thought T had nothing to do 
with it. N | 

Coun. What ſort of Frame was the Youngs Wo- 
man in? | 

J. Baber. In very great Diſorder ; not like a 
Gentlewoman, but in a very confuſed Condition: 
She ſpoke what ſhe ſaid by her own Conſent ; 
but with much Diſorder. 

Priſoner. My Lord, I defire it may be asked 
Juſtice Baler, whether I deſired him to tender the 


Oath to my Wite. 


L. C. J. Holt. Did Mr. Swendſen deſire you to 


tender the Oath ? 
J. Baber. He did put me upon it at firſt. 
Priſoner. I nc'er did fo in all my Life. 
Mr. Bulkley called. | 

Priſoner. My Lord, I deſire this man may be 
heard. | | | | | 
Bulkley. This Gentleman, on the 7th of No- 
vember, in the Forenoon, ſtopped at the Porch of 
my Door, and gave me Order to wait upon him, 
upon the Buſineſs of my Calling. 

L. C. J. Holt. What is your Calling? 

Bulkley. A Barber. He told me that he was 
married. I atked him, What are you married? Yes, 
{aid he, I am; and here's my Wife; and the Gen- 
tlewoman ſhe ſaid ſo too. At that, I wiſhed them 
much Joy and Happineſs. The Young Woman ſaid, 
She did not queſtion it, ſince what ſhe had done, 
was with her own voluntary Conſent. | 

Mr. Hudſon called. | 

Priſoner. What did you hear my Wife fay ? 

Hudſon. When Mr. Swendſen, with his Wife, 
came to our Houle, (my Lord) he bid her take 
Mr. Blale by the Hand, and ask him how he does. 
She ſaid, Yes, my Dear. She went into the Houſe 
and took my Maſter by the Hand, ask'd him how 
he did. Mr. Swendſen ſaid, This is my dear Wife; 
and ſhe ſaid, This is my dear Husband, and took 
him ahout the Neck and kifled him. 

L. C. J. Holt. What Trade are you? 

Vol. V. | | 
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Hulſon. An Upholſterer; Mr. Blake is m 
Maſter. | | | | * 

I. C. J. Holt. You ſay the Voung Woman took 
Mr. Blake by the Hand, and ſaid, How do you do? 
Did ſhe ever fee Mr. Blake before ?. 

Hudſon. Not that I know of. But Mr. Swend- 
ſen ſaid, This is my dear Wife. | 

Mr. Sol. Gen. When was this? 

Hudſon. On Saturday Morning. 

Mr. Sol. Gen. It they lay there over-night, what 


neceſſity was there for Swendſen to tell Mr. Blake 


that was his dear Wite. | | 

Hudſon. He did not fay fo to him, but to his 
Wite ; and ſhe kiſſed him. | : 

Mr. Mountague. What necd he to tell Mr. Blake 
that was his Wife, when he knew it before ? 

Hudſon. Why may not I, if I had a Wife, 
come to her and ſay, My dear Mie? 

Mr. Sol. Gen. Mr. Blake, Pray was Mrs. Rawlins 
at your Houſe betore then? : 

Mr. Blake, Never, as I know of. 

Mr. Green called. 

Prifoner. I deſire that this man be asked what 
he heard my Wife ſay before the Recorder? | 

L. C. J. Holt. What did you hear the Young Wo- 
man ſay before the Recorder? | 

Green. She owned that ſhe was married to 
the Gentleman, by her own Conſent; without any 
Force or Compulſion. 5 

L.C 7. Holt. Did ſhe marry him willingly ? 

Green. Yes, my Lord, ſhe faid fo. 


Priſoner. My Lord, I deſire he may tell how 


ſhe behaved herſelf there. 
L. C. J. Holt. What faid ſhe ? 
Green. She ſaid ſhe was married to that Gen- 
tleman without Force or Compulſion. : 
Coun. Did ſhe ſay nothing elle ? 
Green. This is all that I remember. 

Mr. Sol. Gen. Did the Gentlewoman continue in 
that Tone all the time ſhe was at the Recorder's ? 
Green. No, I believe ſhe did not. | 

L. C. J. Holt. Was the Recorder by then ? 
Green. Yes, the Recorder was by. Then he 
asked her whether ſhe was married by her own 


Conſent. 


L. C. J. Holt. What did the Recorder fay more ? 


Green. He ſaid, he was afraid ſhe was drawn in 


by this Man, who he feared was a Spark and Bully 
of the Town. | | „5 

Coun. Pray, when ſhe ſaid ſhe was married by 
= own Conſent, had Mr. Swendſen her Hand in 

is ? 

Gren, . | „ 

L. C. J. Holt. Then I ask you whether Swendſen 
was afterwards withdrawn ? 

Green. He was ſo. | | 

L. C. J. Holt. And did you hear what ſhe ſaid 
after that? | | | 

Green. No, I did not; I was thruſt out. 

L. C. J. Holt. Where do you live? 

Green. I live in Carter-Lane. I belong to the 
General Poſt-Office. | | 

L. C. J. Holt. How came you to be acquainted 
with this Matter > | Ls 

Green. My Lord, I came into Red-Lion-ſtrees 
accidentally, two Doors off Mr. Swendſen s: I went 
to Mr. Sweidſen's Lodgings, and asked how he did. 
I was told he was very well, that he had married 
a Fortune, and was in Bed with his Lady. 

I. C. J. Holt. What was the Man's Name? 

Green. His Name was Blake, my Lord ; it was 


a pure accidental thing to me. 
O oo | L.CF 
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L. C. J. Holt. How long have you known Mr. 


Swendſen ? 

Mr. Green. I have known him ſeveral Years. 

L. C. J. Holt. Have you dealt with him? 

Mr. Green. Yes, I have; and I believe here are 
many preſent, can give a better Account of him 
than I can. | 

Priſoner. My Lord, I deſire he may be asked, 
what my Wife ſaid to the Recorder. 

Mr. Greea. My Lord, upon Examination ſhe 
ſeemed to be much ſurprized upon that Occaſion, 


but whar ſhe did, ſhe ſaid was voluntarily; and 


that as he was her Husband, ſo ſhe would own 
him; and when ſhe was asked whether ſhe was in 
Drink ; ſhe faid ſhe was never given to drinking. 

Priſoner. And as I have been repreſented by 
{ome as a Bully of the Town, I defire I may have 
my Friends heard, as to my Life and Converſation. 

One of his Friends called. 

L. C. J. Holt. Where do you live? 

Anſw. At Ratcliff; my Education has been at 
Seca. U have been acquainted with Mr. Swendſen 
Two Years, and have found him to be a very honeſt 
and ingenious Man. 

L. C. J. Holt. Had you any Dealings with him? 

Anſw. Yes, my Lord, I have dealt with him for 
3000 l. and better? | 

L. C. J. Holt. In what manner did you deal 
with him? | | 

Auſw. I conſigned my Effects to him. 

L. C. J. Holt. From whence ? 

Anſto. From England to Norway. 


J. C. J. Holt. How could they be conſigned to 
| Management was the Priſoner's contriving. Phe 


him when he was here ? 

Anſw. He was nor here then, but at Norway. 
In May 1701, he came over, and had a Ship of mine, 
called the Swan, and fold her for my Account. 

Coun. Did you apprehend that he traded for 
himſelf, or as a Factor? 

Anſw. He traded for himſelf; and I can ſhew 
you the Bills of Lading that will ſhew they were 
for his Account : And I believe all that knew him, 


will give him the Character of an honeſt Man. 


Mr. Evans called. 
L. C. J. Holt. What do you know of Mr. 
Stwendſen ? | | 
Mr. Evans. IT was in Norway, and found then 


that he lived in very good Repute and Credit there 


among all Pcople, the beſt of Trading People ; and 
I found he had a familiar Converſe with them: I 


was with him at the Generance and Admirance, 


which are the chief Offices in the Place : I was 
by his Letter of Recommendation credited by the 


moſt eminent Merchants of Norway. Ar that Time 


he had ſeveral Ships conſigned to him for Lading, 
at a Time when Goods were difficult to be gotten, 
and he did load them. 

Another Witneſs called. | 

L. C. J. Holt. What do you know of Mr. 
Swendſen ? 

Anſw. My Lord, I was born in Norway, where 
this Gentleman lived for ſome Years, and was 
eſteemed worth roooo Dollars. I have had no 
great Dealings with him, but when he wanted Mo- 
ney, when Money was ſhort with him, I lent him 
ſome, which he paid again very honeſtly, 

Prifoner. Call John Shorey. 

Shorey» The Knowledge I have had of him 
Was cauſed by his buying ſeveral Parcels of Goods 
of me, and order d them to be Shipp'd, and paid 
me honeltly for them. 

Another Witneſs called. 


L. C. J. Holt. What fay you? 

Anſu. I have known this Gentleman about 
Two Years : The firſt of my Knowledge was, 1 
had a Bill of Exchange of 501. drawn upon him 
which he paid very honeſtly. I never heard any 
otherwiſe, bur that he was a very honeſt, juſt 
man. is | ; 

Mr. Sol. Gen. T would obſerve to your Lordſhip, 
that the principal Part of our Evidence the Priſoner 
hath given no Anſwer to; that is, the Force: If the 
taking and detaining Mrs. Rawlins was by Force, as 
ſeveral of our Witneſſes have teſtified : And if the 
married while ſhe was under that Force, no ſub- 
ſequent Act or Conſent of hers can leſſen the Of- 
tence, if the Jury could give Credit to the Pri- 
ſoner's Evidence, and believe her Conſent was real. 
The Gentlewoman did herſelf confeſs, that after 
ſhe had been hurried trom Tavern to Tavern, ſhe 
did declare he was her Husband, and that the 
conſented to the Marriage; but what afterwards 
happen'd, plainly ſhews that it was through Fear 
and nothing elſe : Had ſhe really conſented to the 
Marriage, why was ſhe carried to the Juſtice of 
Peace to take an Oath, that ſhe was married by her 
own voluntary Conſent? Whilſt the Priſoner held 
her by the Hand before the Recorder, ſhe confeſſed. 
that ſhe married with her free Conſent : As ſoon 
as the Priſoner was withdrawn, ſhe burſt our into 2 
Flood of Tears, and confeſſed that ſhe was married 
by Conſtraint. My Lord, there is but one thing 
more I would anſwer, and that is the Licenſe which 
was given in Evidence to give Colour to this 
Marriage; but this plainly ſhews, that this whole 


Licenſe bears date Three Weeks before the Time 
of the Marriage. which ſnews how long they had 
waited for an Opportunity to accompliſh this De- 
ſign. When the Priſoner took out this Licenſe he 


ſwore her Age to be 25, and his to be 35. 


My Lord, now we will examine ſome Witneſſes 
to theſe Facts, and fo we'll have done. She was 
carried to Juſtice Baber to take a voluntary Oath. 


If your Lordſhip pleaſes he may again be called: 


We will examine him upon Oath. 
Juſtice Baber called. 

Mr. Sol. Gen. Pray, Sir, give an Account of the 
whole matter. 

J. Baler. They came to me about 8 or 9g a-Clock 
on Friday Night the 6th of this Month ; and the 
Priſoner here told me the Purport of his coming, 
that it was a light and ſhort Buſineſs ; and point- 
ing to the Gentlewoman, ſaid, that ſhe came to 
take a voluntary Oath, that ſhe was married to him 
with her own Conſent ; ſhe ſaid ſhe was marricd, 
and that with her Conſent. I told her, I had no- 
thing to do with confirming Marriages. He told 
me, amongſt other Things, that he had a Certifi- 
cate. You know that beſt, ſaid I; a Marriage is a 
Marriage, and I have nothing to do with it. | 

Mr. Sol. Gen. But when ſhe told you that ſhe 
was married, what Condition was ſhe in? 

J. Baber. She was in a very great Diſorder. 

7 Another Mitneſs. | 

Mr. Sol. Gen. Was you before the Recorder? 

Witneſs. Yes, on Saturday the 7th of this No. 
vember. While Mr. Swendſen held her by the Hand 


ſhe owned the Marriage; but when he was with 


drawn ſhe threw herſelf upon me, and defired me 


to ſtand by her, or ſhe was undone. 


Mr. Sol. Gen. What Account did ſhe give when 
Mr. Swendſen was withdrawn ? 
Anſu. She ſpoke much to the ſame Purpoſe Pu 
ES | "= 


ſhe has done here; and that what ſhe had done 
was all by Force, and out of Fear. 
| Mr. Taylor call d and Sworn. 
My. Sol. Gen. Do you know any Oath the Party 
took, in the taking of this Licenſc? 
Mr. Taylor. Yes, my Lord. 
Mr. Sol. Gen. How old did he ſay the Gentle- 
woman was ? ”_ 
Mr. Taylor. He ſaid that ſhe was 25, and that 
he was 35 Years old. 
Mr. Sol. Gen. Are you ſure he took the Oath? 
Mr. Taylor. Yes, my Lord, there is the Surro- 
gate's Hand, and the Priſoner's own Hand to it. 
Mr. Sol. Gen. Were you preſent ? 
Mr. Taylor. No, 1 was not, but my Clerk was. 
Mr. Serj. Darnel. My Lord, there's his Hand 
to it, and we can prove his Hand. | 
Al. Sol. Gen. My Lord it is an Act of the 
Court. 
Coun. Ny Lord, T hope that may be of the 
fame Force as a Depoſition in Chancery. 
L. C. J. Holt. It cannot be read as Evidence. 


Nr. Taylor, did he ever take a Licenſe at any other 


Time? | 


Mr. Taylor. No, my Lord. 

L. C. J. Holt. Was the Licenſe dated that Day 
he took it? - 

Mr. Taylor. It is always dated the ſame Day it 


is taken. 


Mr. Mountague. My Lord, I deſire Mrs. Busby 
may be asked, whether ſhe talked at the Picture- 
Drawers about any Thing of Love, or no? Mrs. 
Busby, the Queſtion is, Whether or no you talked 
any Thing about Love at the Picture-Drawers? 

Mrs. Busby. My Lord, Mrs. Baynton deſired me 
to go with her to the Picture-Drawers to ſee her 
Picture draun; we were talking by the Fire- ſide 
that Mrs. Rawlins had ſpoke by way of Diſcourage- 
ment to Mr. Pugh; Mrs. Baynton ſaid that ſhe 
thought her Brother would make her a very good 


Husband, and was able to make her a conſiderable 
Jointure here in England. My Lord, Mr. Pugh 


came, by the Conſent of Friends, on honourable 
Terms. | | 

L. C. J. Holt. Gentlemen of the Jury, This Pri- 
ſoner is indicted for Felony, in taking away by 
Force Mrs. Pleaſant Rawlins, and marrying of her; 
this is Felony by the Statute of the Third of Hen- 
ry VII. which enacts, © That if any Perſon ſhall 
take any Woman that hath any Subſtance in 
Goods or Land, againſt her Content, and marry 
* or defile her, he and his Procurers and Receivers, 
* ſhall be adjudged to be Felons. 

Now it hath been proved to you, that this young 
Woman had a Perſonal Eſtate left her by her Fa- 
ther, to the Value of 2000 l. and had another 
Eſtate in Land, to the Value of 20 J. per Annum. 
If any one ſhall take her away by Force, and ma 
her, he is Guilty of Felony by that Statute. You 
have heard that ſhe was placed by her Guardi- 
an, under the Tuition of Mrs. Busy, who took a 
Lodging about 3 Years laſt paſt, at one Mrs. Nigh- 
tingale s, in Stretton-Grounds, Weſtminſter ; and 
boarded with her, who took Boarders into her Houſe; 
and if any Friend of her Boarders came to Dinner 
there, the received 12d. per Head: About 3 Weeks 
or a Month before Michaelmas laſt paſt, there came 
one Mrs. St. John, and recommended to her a Lodger 
of her Acquaintance, and deſired that ſhe might board 
with her as others did, and faid ſhe was a Widow 
that came out of the Country about a Suit of Law, 
_— 4 her to be a ſober Perſon. Mrs. 
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Nightingale refuſed her at that Time, and heard no 
more of her till about 3 Weeks after; then ſhe, 
Mrs. Sr. John, returns and prevails with Mrs. 


Nightingale, to take her Acquaintance into her 


Houſe. Mrs. Baynton that is mentioned in the In- 
dictment, was the Perſon deſigned by Mrs. Sr. Folm; 


and ſhe came to Mrs. Nightingale, and deſired to 


be with her as others Boarders were ; ſhe pretended 
to be of very good Quality, ſo ſhe was taken into 
the Houſe ; her Carriage and Demcanor there were 
very Civil, and ſhe pretended ſhe had a Brother, 


that would come to ce her: The Priſoner at the Bar 


was the Perſon ther came, and ſhe call'd him Bro- 
ther, and owned him for. ſuch ; he dined there 
{:veral Times with the reſt of the Boarders ; he ſaid, 
He had an Intereſt in Shipping, and invited all the 
Family to goon Board a Ship. 'They accepted of his 
Invitation, and were very well entertained, but ſu+ 
ſpected nothing; bur at length it was obſerved there 
was too great a Familiarity between Mrs. Baynton 
and the Priſoner, more than was common betwixt 
ſo near Relations ; they afterwards perceived that 


Mrs. Baynton was inclinable to drink, which cauſed 


ſome Fealouſ) of her in the Family, and ſhe per- 
ceiving the Strangeneſs of the Family, gave Mrs. 
Nightingale notice that ſhe ſhould go in a ſhort 
Time, for that ſhe had finiſhed her Buſineſs at 
Law, and that the Town was chargeable, and ſhe 
intended to be gone at ſuch a Time. When that 
Time was expired, ſhe pretended to Mrs. Nightin- 
gale that there was another Thing had happen'd 
that would detain her a Week longer : She con- 
ſented that ſhe ſhould ſtay. Now you may obſerve by 
the Evidence, that it was uſual for Mrs. Busby and 
Mrs. Rawlins to go to Oxenden Chapel on Fridays ; 
which Mrs. Baynton very well knew, and pretends 


that ſhe was to go ina Coach that way into Golden- 


Square, and invites them to go in her Coach, and 
promiſed to ſet them down by the Chapel: They 
accepting the Invitation, and being come near the 
Place, the Coach was ſtopped by ſeveral Men. 
Hartwell the Bailift opened the Door, got into the 
Coach, faid it was an Arreſt. At which Mrs. Busby 


was very much concerned, and thought this Arreſt 


was for Mrs. Baynton, and that ſhe and Mrs. Rawlins 
might go out, for they were not concerned in the 


Matter. At laſt they perceived it was of themſelves ; 


and then Mrs. Baynton pretended to be concerned 
for them: And when the People in the Street asked 
what was the Cauſe of the Diſorder; the Bailiffs 
ſaid, that they were Cheats and Trading-Women 
that owed People Money, and now they are Arreſted 
for it. Under this pretended Arreſt, they were car- 
ried to the Star and Garter Tavern in Drury-Lane, 
and put into a Back-Room. They were in a great 
Conſternation at their being Arreſted, being not 
conſcious to themſelves that they owed Money to 
any Perſon. One came to Mrs. Busby, and ſaid, See 
that your Name be right, that you are rightly Ar- 
reſted. Another of the Bailiffs, by Force, carry'd 
away Mrs. Rawlins, faying, ſhe was his Priſoner ; 
and it was pretended, that one Bailiff had a Pro- 
ceſs to carry the one to Newgate, and another had 
another Proceſs to take the other to the Marſbalſea. 
Mrs. Rawlins was carried to Hartwel/'s Houſe. When 


ſhe was there, Mrs. Baynton pretended that coming 


by accidentally, ſhe heard her Voice, and came in, 
and ſeem'd to pity her, and ſaid, Madam, will none 
of your Friends help you? She propoſes her Bro- 
ther to be Bail, and Holt he was to be the other. 
Under that Pretence of being Bailed, they carry her 
to the Vine Tavern in Holbourn, where Hartuell pre- 
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tended to be very willing to take his Bail, and ſaid 
he knew Holt, but queſtioned the Priſoner. It will 
appear to you from this Evidence, and that which 
follows, of this Force and Contrivance, that thr 
Deſign was to bring about the Marriage; for wh-n 
the Bail was pretended to be refuſed, Mrs. Baji:0n 
ropoſes a Marriage between the Priſoner and Mrs. 
Rawlins, as the beſt way to make an end of this 
rroubleſome Buſineſs: She would have the Ring 
from her Finger, to get a Wedding-Ring made by it. 
Says Mrs. Rawlins, IJ have no mind to be married: 
Says Mrs. Bayiztoi, it's belt for you to be married; 


and Threatned Mrs. Rawlins, that it ſhe did not 


marry, ſhe ſhould be committed to Newgate. There 
was a Parſon and Clerk ready, who were called to 
do the Office. The young Woman being under this 
Terror, the Office of Matrimony was performed; 
and ſhe was forthwith conveyed to one Blake's, and 
by Conſtraint there was put to Bed in the Day-time. 
You mult go to Bed, ſays Mrs. Baynton : I will not 


go, ſays the young Woman: And ſome Violence 


was us'd to torce her Cloaths off, and ſhe was put 
to Bed, where ſhe lay about an Hour or Two, and 


thereby the Marriage was ſuppoſed to be conſum- 


The Prifoner, on the next Day, being 

with about this Matter, and asked, whether he was 
Mrs. Baynton's Brother? No indeed, fays he; I 
made uſe of her as my Tool ; ſhe hath done my Job 
for me; I'll make her Satisſaction for it, not Jo- 
morrow, being Sw2day, but en Monday 1 will do it, 
and never ſee her Face more. Aſter all this Evidence, 
the Priſoner doth inſiſt upon his Innocence, becauſc 
he was not preſent at the Arreſt ; and hath produced 
ſeveral Witnefles to prove, that this young Woman 
was very well ſatisfy'd with the Marriage; and that 
Reverend Divine the Parſon asked her, whether ſhe 
was willing to be married to the Gentleman? And 


mated. 
g diſcourſed 


ſhe ſaid ſhe was willing. And then Mr. Blake's 


Maid and Daughter ſaid, that ſhe deſired them to 
pluck off her Shoes and Stockings, undreſs her, and 
put her to Bed. And that very Night the Prifoner 
and Mrs. Rawlins went to Mr. Baber's, a Juſtice of 
the Peace, at Work-Bruildings, to take a voluntary 
Oath before him, that ſhe married this Priſoner by 


her own free Conſent. Mr. Baber would not Admi- 


niſter the Oath. And that atterward they Bedded 
together that Night, and the next Day they went 
abroad together in a Coach; and meeting his Barber, 
the Priſoner bids him come to him to ſhave him, 
and fays to him, Here is my Wife; ſhz ſaid like- 
wiſe, that he was her Husband : he wiſhed her much 
Joy; ſhe reply'd, that ſhe did not queſtion it, ſecing 
that what ſhe had done was by her frec and full 
Conſent ; and declared, ſhe was well ſatisfied with 
what was done. 'The next Proof 1s of their Return 
to Blake's Houſe, where they firſt lodged ; the Pri- 
ſoner Swendſea orders his Wife to take Mr. Blake 
by the Hand, and ask him how he did? Which ſhe 
did, and expreſſed to him how well ſhe was pleaſed 
with the Marriage, ſaying, This is my dear Husband, 
and kiſſed him. His Witneſs tells you, on Friday 


Night a Conſtable comes with the Recorder's War- 
rant, to apprehend the Perſons ſuppoſed to have 


committed this Force; and diſcourſing with her, ſhe 
expreſſed her ſelf very well fatisficd with her Mar- 
riage, ſo that they deſiſted from ſerving the Warrant. 
Then he relies upon his Reputation, as being a Man 
of great Credit, and havinghad Goods conſigned to 
him, and paid Bills of Exchange; and produces 
Witneſſes to prove, that he was a Trader in Norway, 
where he lived, and in good Credit, remitted Mo- 


b 


ney, drew and paid Bills of Exchange, frei>hted 
Ships, Oc. and was in very good Eſteem by the 
chiefeſt in rhote Parts. Then he called other Wir- 
neſſes, to let you know how the young Woman car- 
ricd it at the Recorder s; that there ſhe ſaid, that 
ſhe was married by her own free Conſent, Oe. 
Gentlemen, this is the Sum of the Evidence that he 
hath given. To which it is reply'd, That as to what 
was ſaid before the Recorder, that is true; fo lone 
as he had her Hand in his, ſhe declared her Conſent 
to, and Satisfaction in the Marriage; but when he 
was withdraun, and ſhe was examined by her ſelt, 
ſh: declared her Marriage was by Violence and 
Force, that ſhe did it out of Fear, c. Then they 
tell you again, of a Licenſe that was taken out by 
him, and produced by him, but bore Date almoſt 
Three Weeks before this Marriage was accompliſh'd : 
Ir was obfcrv'd alſo upon the Licenſe, that this Li- 
cenſe was to marry Mrs. Rawlins of the Pariſh of 
St. Mary White-Chapel, when ſhe lived not there. 

This is the Sum of the Evidence on both Sides, 
and theſe Obſervations are to be made from it: 


I. You are to know, That if ſhe be taken away 
by Force, and aiterwards married, tho by her Con- 
ſent, yet is he guilty of Felony: For it is the taking 
away by Force that makes the Crime, it there be a 


Marriage, tho' by her Conſent. 


II. In the next place it is to be obſerved, That ſhe | 
was taken away by Force, and a Stratagem wasuſed 
to give an Opportunity thereunto, and the Arreſt was 
but a Colour. | 


III. You may conſider upon the Evidence, how 
far the Priſoner was concerned in the firſt Force: It 


is true, he was not at the Arreſt, and did not appear 


until ſhe was brought to Hartuel's Houſe; and un- 
der that Pretence of Bailing her, ſhe was carried to 
the Vine Tavern, where there was a Parſon ready, 
and the Marriage was had in ſuch manner as you 
have heard. Now, conſidering theſe Matters, it is 
left to you to determine, whether the Marriage was 
not the End of the Arreſt 2 And it ſo, how it would 
be poſſible for ſuch a Force to be commitred to et- 
tect the Priſoner's Deſign, and he not be privy to it 2 


IV. It it can be imagined, that he was not privy 
to the colourable Arreſt, yet ſhe was under a Force 
when he came to her at Hartwe!'s Houſe ; and 
from thence ſhe was carried by Force unto the Vine 
Tavern, where ſhe was married. That is a forcible 
taking by him at Hurtuell's Houſe ; and tho! when 
ſhe was at the Vine Tavern ſhe did expreſs her Con- 
ſent to be married, yet It appears even then ſhe was 
under a Force, and had no Power to help her ſelf. 
Her Marriage was by Force, when ſhe was carricd 
ro Blake's, and put to Bed; all this was Force : 
Nay, when ſhe was carry d to the Juſtice of Peace, 
even then ſhe was under a Force; and all that ſhe 
ſaid was not freely, but out of Fear: Such a Force 
would avoid any Bond, for ſhe was under Impriſon- 
ment. But however, if the firſt raking was by 
Force, and ſhe had conſented to the Marriage, the 
Offence is the ſame, it is Felony. | 

And as to his Reputation, it is poſſible he might 
have been an honeſt Man: A Man is not born 2 
Knave, there muſt be Time to make him ſo, nor is he 
preſently diſcovered after he becomes one. A Man 
may be reputed an able Man this Year, and yet be 
a Beggar the next: It is a Misfortune that happens 
to many Men, and his former Reputation will lignt- 
tic 


8 . N 
* HR 3 * 8 PN Ft, 2 N 
ER Lo LIST PER. oO Tt, 
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ing to him upon this Occaſion. If you be 
Ho the Evidence, that he is guilty of this 
Crime, you are to find him ſo ; if not, you ought to 
im. | : 
* I deſire, my Lord, that my Wife may 
be asked, Whether ſhe did not, upon her Knees, 
ſwear, ſhe went away from me as good a Maid as 
the came to me ? 
I. C. J. Holt. That is a Queſtion need not be 
asd, ſince the Marriage is fo plainly proved, which 


is ſufficient to bring you within the Statute. 
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The Jury defire the Act may be read. | 
L.. C. J. Holt. Let it be read. It was ſo. 
The Jury ask Mrs. Rawlins, how old ſhe is? 
Mrs. Rawlins. Eighteen at Candlemas. | 
L. C. J. Holt. Would you ask any Queſtions up- 
on this Act? | | | 
Jury. No, my Lord. 1 
Then the Fury went out, and after Three Hours, 


ſtay, brought him in Guilty. | 
He was ſentenced afterwards along with Sarah 


Baynton. 


CLXXIIIL The Trials of Saran BayxrTox, Joan HaRTwEII. and 


Joux Srukr, af the Q 


ueen's-Bench, for forceably taking 


away Mrs. Pleafant Rawlins, and procurms ber to 


be Married to Haagen 
Mich. 1 Ann. 


Motion was made by the Queen's 
Council, tor putting off this Trial to 
Friday November, 27th, but his Lord- 
ſhip would not grant it, but ordered it 
to begin preſently. 


The Priſoners were call d to the Bar, and a Procla- 
mation made for all concern d to attend. 


The Jury were Sworn, whoſe Names are, viz. 


Giles Ridle, Gent. 
Robert Legg, Gent. 
Francis Parr, Gent. Thomas Elton, Gent, 
Richard Bealing, Gent. | Sinn Longland, Gent. 


Robert Lympany, Gent. 


Charles Murry, Gent. Simon Smith, Gent. 
John Cannou, Gent. Henry Lobl, Gent. 


Clerk of the Ar. © Arah Bayaton, John Hartwell, 
and John Spurr, hold up your 
Hands. [Z7/hich they did.] Gentlemen of the Jury, 
look upon the Priſoners, and hear their Charge. 
Then the Indiftment was read as in the firſt Trial: Upon 
which they were Arraigned, and plead Not Guilty. 
*Sir Simon Mr. Sol. Gen. May it pleaſe your 
Harcourt. Lordſhip, and you Gentlemen of the 


Jury; The Priſoners at the Bar, together with one 


Swendſen, ſtand Indicted before you for a very great 
Offence ; Suendſen { for whoſe Sake this Felony was 
committed, tor which the Priſoners are now to an- 
ſwer) has alrcady had his Trial: The Three Pri- 
foners ar the Bar were his Accomplices. The Law, 
to ſhow how odious ſuch Offences arc, and to deter 
all Perſons whatſoever from committing them, has 
made no Diſtinction between the Principal and Ac- 
ceflories : The Abcttors, Procurers, or Contrivers, 
are declared and enacted to be, and to be judged as 
Principal Felons. The Gentlewoman mentioned in 
the Indictment, Mrs. Pleaſant Rawlins, was the 
Daughter of Mr. Wiliam Rawlins, who leſt her a 
good Fortune : Her Grandfather likewiſe left her 


an Eſtate of Inheritance. Her Father being dead, 
her Guardian, Mr. Busby, placed her under che Care 


of his Siſtor, who boarded with her at one Mrs. 
Nightingale's. Mrs. Baynton (one of the Priſoners at 
the Bar) and Mr. Swendſea lodged at Mr. Blake's, 


Swendſen. Nov. 25. 1702. 


where they projected what was afterwards put in 


Practice. Lodgings were to be taken for Mrs. Bayn- 


ton at Mrs. Nightingale's. In order thereunto, twas 
pretended, That ſhe was a Country Gentlewoman 
who came to Town about a Law-Suit, and being 
very tender of her Reputation, would board in a ſobet 
Family. By theſe Inſinuations, Lodgings were 


taken for her at Mrs. Nightingale's, where in a lit- 


tle Time ſhe got acquainted with the Family ; and 
in Converſation, as often as twas poſſible, would 
take ſome Opportunity to diſcourſe of her own Af- 


fairs, particularly of her Relations, of her dear Bro- 


ther Swendſen, who was never mention'd without ma- 
ny Commendations. Mr. Swendſen, tho' no ways 
related to her, often viſited her under that Chara- 
cter: But Mrs. Baynton having lived a very ſcan- 
dalous lewd Lite in Town, could not long continue 
under the Diſguiſe ſhe came in to Mrs. Nightingale's. 
Intimation was given to the Family of her true 
Character, and Notice thereof was ſoon given to her 


by her Maid. Whereupon ſhe refoly'd to quit her 


Lodging; and being paſt all Hopes ot betraying 
Mrs. Rawlins, and wheedling her into her Ruin 
with her Conſent, ſhe enters upon another Project, 
which was to bring about the Marriage by Force 
and Violence. 


In this Centrivance, you will find every one of 


the Priſoners at the Bar had their ſeveral Parts to 
act; Hartuell was to get a Writ, Mrs. Baynten, who 
could not be concerned in the Execution of the Writ, 


Vas to conrive when and in what manner it might 


be executed: Hartwell ſues forth the Writ, and 
Mrs. Baynton appoints the Time. She knowing it 


to be the uſual Cuſtom for Mrs. Busby and Mrs. 


Rawlins to go to Church on Friday Mornings, ſhe 


prepares a Coach, and profers her Service to ſet 


them down at the Chapel, and prevail'd with them 
to come into the Coach. As they were going to- 
ward the Chapel, Hartwell the Bailiff ſtops the 
Coach, and gets into it; and Spurr Conducts the 
Coach to a Houſe that they had prepared for their 
Purpoſe. When Hartuell got into the Coach, Mrs. 
Rawlins and Mrs. Busby, not imagining themſelves 
to be concerned, defired him to ler them go our ; 
No, fays Hartwell to Mrs. Busby, it is you that I am 


concerned with; let you and I have a fe. Words to- 


gether, | 
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' gether, and all Things will be ſet to rights. But 


Mrs. Hus ly refufing to have any Diſcourſe with him, 
away they were all carry'd (Mrs. Busby, Mrs. Raw- 


luins, and Mrs. Baynton) to the Star and Gurter 


Tavern in Drury Lane. While Mrs. Busby and Mrs. 
Rawlins were kept together, they had no Hopes of 
making Mrs. Rawlins marry ; and therefore Hartwell 
by Force takes away Mrs. Rawlins, and carries her 
to his own Houſe : Spurr, who had no Proceſs what- 
ſoever againſt Mrs. Busty, yet keeps her Priſoner at 
the . Star and Garter. Mrs. Baynton ſeeing her 
Friends uſed in this manner, pretended a very great 
Concern, and out of Kindneſs went to find their 


Friends to Bail them. Mrs. Razul/ias had not been 


long at Hartevell's before Mrs. Baynten came into 
the Houſe to her, in a great Surprize to find her 
there, telling her ſhe fancied, as ſhe paſſed by Hart- 
well's Houſe, ſhe heard Mrs. Rawlins's Name men- 
tioned: Immediately ſhe gave her a very melancho- 


ly Account, how ſhe had been in Search for her 


Friends; but none could be tound, and to Goal ſhe 
muſt go, except Bail could be got. At laſt ſhe 
thought ot her Brother, ſhe was ſure he would be 
her Bail ; and having placed him hard by, ſhe brings 


him to Hurtuel's. When he comes there, all Three 


of them (Hartwell, Mrs. Baynton and Mr. Swend- 
ſen) under Pretence of ſetting Mrs. Rawlins at Li- 
berty, take her to another Tavern, where ſhe was 
plainly told, ſhe muſt marry Mr. Swendſen, or go 
to Newgate, and undergo the Miſeries of a Goal: 
If ſhe married, then all ſhould be well. The Cir- 


cumſtances of the Taking, Detaining, and Marry- 


ing this Gentlewoman at that Tavern, and of the 


ſeveral Facts I have mentioned, our Witneſſes will 


prove to you. 
Mr. Busby Sworn. 

Serj. Darnel. I pray give his Lordſhip an Ac- 
count of this young Gentlewoman, Mrs. Pleaſant 
Rawlins. | 

Mr. Busby. My Lord, her Father, Mr. William 
Rawlins, wasa Man of a very good Eſtate: He or- 
dered his Eſtate to be ſold to pay his Debts and Le- 


gacics, and the Overplus was given to his Daughter 


this young Gentlewoman, which was about 2000. 
Her Grandiather likewiſe by Will lett her an Eſtate 
ot 20 J. per Annum. 
Mrs. Nightingale Sworn. 
Serj. Darnel. Mrs. Nightingale, pray give an 
Account to his Lordſhip, how long this Gentlewo- 
man lived in your Houle. 


Mrs. NViehtizgale. My Lord, ſhe hath lived with 


me about Three Years ; and ſince Mrs. Busby and 
Mrs. Rawlins came to live with me, my Husband 
died: I am likewi'e a Widow too; we all lived to- 


this Fact, came to me, and asked me whether I took 
Boarders? I ſaid, No, I would take none without 
it were thoſe Ladies that boarded with me betore. 
She told me, this was a Country-Gentlewoman that 
was coming to Town about a Suit of Law; ſhe was 
a very good Woman, and would be near a Church. 
She told me, that ſhe was a- kin to the Lady Anne 
Baynton, and a great deal more that I cannot re- 
member: But I told her, I did nor deſign to take 
Boarders. She came about Three Weeks after, and 
asked me, whether 1 was in the ſame mind 2 She 
told me the Gentlewoman was come to Town: She 
told me ſhe was an extraordinary good Woman, 
and that her Husband was acquainted with the Fa- 
mily, and gave her an extraordinary Character. 
She ſaid ſhe would not have parted with her herſelf. 
but that ſhe did not take in Boarders, and therefore 
thought it not worth her while to take her in, 


Mrs. St. John, abour Nine Weeks before 


L. C. J. Holt. Did ſhe fay, ſhe was her Husbang's 
Acquainrance ? 

Mrs. Nightingale. She told me, That her Hud. 
band was very well acquainted with the Family. She 
told me, Mrs. Baynton came to Town on Saturday 
Night, and was very weary with her Journey. She 
ſaid to me, Madam, if you pleaſe ſhe ſhall come 
to you, and recommend her ſelf. At length ſhe 
came, and repeated the ſame Things, Thar ſhe was a 
Country-Gentlewoman, and came up about a Suit of 
Law, Cc. She ſaid, Madam, I underſtand you are 
very nice in taking of Boarders, which makes me 
the willinger to come to board with you. 1 took 
her to be a very ſober Woman; and ſceing it was 
but tor a little while, 1 agreed with her. She ſaid 
ſhe would come on Z/edneſday : The Reaſon ſhe told 
me, that ſhe came to Town no ſooner, was, becauſe 
her Maid was ſick of a Fever. Mrs. St. John re- 
commended to her a Ncighbour's Child, which was 
a pretty civil Girl; ſhe hired her, which made me 
ſtill like her the better. On Wedneſday, Mrs. Bayn- 


ton and her Servant came: We were all Widows, - 
and became very familiar in a ſhort Time; for ſhe 


is a Perſon of a great deal of Senſe, if pleaſed God 
to give her Grace. She invited us on Michaelmas- 
Day, to go on Board of a Norway Ship ; ſhe had a 
Friend there. One of my Friends asked, whether 
ſhe had any Intereſt in it? She ſaid, Yes, ſhe had. 
She likewiſe {aid ſhe had a dear Brother come to 
Town, an extraordinary Chriſtian, that had married 
her Siſter : 'They ſtrived, ſhe ſaid, who ſhould out- 
do one another in Aﬀections ; and when her Siſter 
was upon her Death-bed, ſhe recommanded Mrs. 
Baynton to be both his Wife and Siſter, Mrs. Bayn- 
ton ſaid, My dear Brother will come To-morrow to 
ſce me. Accordingly he came, with Two Gentle- 
women with him, that we never ſaw before nor 
ſince: Then ſhe ſent for a Bottle of Claret, and 


deſired us to drink, which we did, with them. Then 


ſhe took Occaſion to praiſe the Family ſhe was in: 
She invited her Brother to live in the fame Street 
near to her, ſceing he had but a pingling Stomach ; 
and ſaid, ſhe believed he would like their Victuals 
He declined that, ſaying, it was out of the way for 
his Buſineſs, being obliged to be every Day at 
Change. Then ſhe asked me, what I would have a 


Meal, it he ſhould come at any Time to fee her? I 


told her 12 d. for a Dinner; for ſo J had of the 
young Ladies Friends that came to ſee them. 

Serj. Darn. Pray, how did the Country-Gentle- 
woman behave her ſelf? | 

Mrs. Nighting. She ſeem'd to be very modeſt, 
but ſhow'd abundance of Love to her Brother. 

Serj. D-ru. In her Behaviour? 


Mrs. Nighting. Very well, below Stairs; but the 


Maid ſaid ſhe would ſwear above. 

Council, How oft did he dine there ? 

Mrs. Nighting. Nine or Ten times. 

Council. You lay he dined Nine or Ten times at 
your Houſe, did you diſcern that there was any thing 
ot Love betwixt him and Mrs. Rawlins? 

Mrs. Nighting. No body in the Houſe diſcerned 
that there was. | | | 3 

Serj. Darnel. Were they obſerved at any Time 
to be alone? 

Mrs. Nighting. No, Sir, they were never alone 
that I know of. : 

Serj. Darnel. 
Baynton? | 

Mrs. Nighting. Yes, Sir ; ſhe came twice home 
elevated with Drink, and we began to ſuſpect there 


was ſomething berween her and her Brother that 
Was 


Had you, any Miſtruſt of Mrs. 


* 


1, My Lord, her Servant took notice, 
2 8 _ it gf Strangeneſs towards her 
Miſtreſs; inſomuch that ſhe ſaid to her Miſtreſs, 
Do you not diſcern the Family to be ſtrange 2 Ay, 
Betty, (faid ſhe) bur I do not care ; if they rouſe 
me, they'll find me like a Lion: Or that Effect. 

. Sol. Gen. Did Mrs. Baynton diſcern that you 
knew that ſhe ſaid ſo? 

Mrs. Nighting. No, Sir. * 

Mr. Sol. Gen. Did you expreſs any Diſlike of 

: 

mm Nighting. No, Sir, not to her; tho' I diſ- 
covered my Diſſike of her to ſeveral of the Family, 
telling them, Idefigned to give her Warning when her 
Month was up. But before that, ſhe came to me 
and paid me, as her Cuſtom was, for a Week. She 
told me ſhe had received a Letter from her Friends, 
That the Truſtees had made up the Buſineſs; and 
the City being chargeable, ſhe deſigned to return 
into the Country. I went to my Mother in another 
Room, and expreſſed to her, with a great deal of 
Joy, the Warning ſhe had given me. When her 
Time was expired, ſhe came to me again, and faid 
There was a Fellow would cheat her in Town, and 
that ſhe muſt take out a Statute of Bankrupt againſt 
him, which would detain her a Week longer; and 
upon her Deſire, becauſe I would part friendly, I 
conſented to her ſtaying a Week longer. 

L. C. J. Holt. Speaking to the Priſoner Baynton, 
ſaid, She might ask Queſtions. 

Mrs. Baynton. Yes, my Lord. Mrs. Nightingale, 
when I went into your Houſe there was no ſuch 
Character of me, as you ſpeak of; but you invited 
me; and I ſaid, That if 1 ſhould be troubleſome, I 
would not come. | 

L. C. J. Holt. She liked you well by the Cha- 
racer that was given you by Mrs. Sr. John, but af- 
terwards ſne had no ſuch good Thoughts of you. 

Mrs. Baynton. If they did not like me, my 
Lord, they might have given me Warning; but in- 
ſtead of that, when I gave her Warning, ſhe ſeemed 
to be ſorry. 

L. C. J. Holt. She was glad of the Opportunity 
of your giving her Warning. 

Mrs. Baynton. You were pleas'd, Mrs. Nightin- 
' gale, to ſpeak of going aboard of Ship, it was af- 

ter Mr. Swendſen had been there a Cond time : 
When he came to your Houſe, you ſaid you loved 
Punch entirely; and I faid, If you pleaſe, Madam, 
Mr. Swendſen ſhall make a Bowl; and this was be- 
fore our going on Board. 5 

L. C. J. Holt. Was Mr. Swendſen aboard the 
Ship ? 

Mrs, Nightingale. Yes, he was; but I knew not 
of his being there. | 

a Mrs. Busby Sworn, 8 

Serj. Darn. Come Mrs. Busy, give an Account 
to my Lord and the Gentlemen of the Jury what 
you know of this Matter. 

Busby. My Lord, I know Mrs. Nightingale told 
me that Mrs. St. John came to take Lodgings for 
Mrs. Bnynton, according as Mrs. Nightingale ex- 
preſſed her ſelf; and I was a little curious in En- 
quiring what ſhe was, and begged her Pardon for 
asking ſo many Queſtions about her. | 

Serj. Darn. After ſhe had been there, how did 
ſhe carry her ſelt ? 

Mrs. Busby. At Michaelmas-Day, at Night, ſhe 
came up very brisk, and faid ſhe had heard from 
her Dear Brother, and fell a praiſing him, and ſaid 
how happy ſhe was in him; and that her Siſter, 
upon her Death-bed, ſaid that ſhe ſhould be both 
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Wife and Siſter to him; She {aid likewiſe, that ſhe 
had been a Widow 4 Years, and that ſhe would nes 


ver matry for the Love ſhe had to her Brother. 


Serj. Darn. Pray give an Account, Mrs. Busby, 
whether there was any Talk in the Family of this 
Woman's leaving the Family ? 

Mrs. Busby, Sir, as to her leaving the Houſe, we 
were informed that ſhe was not what we took her 
to be; and Mrs. Nightingale and I were very un- 
ealy ; at which Mrs. Nightingale deſign d to warn 
her away. 

Coun. Mrs. Busby, Pray give an Account of your 
going in the Coach with her. 


Mrs. Busby. On Friday Morning, the 6th of this 


Month, Mrs. Baynton ſaid ſhe was going to have 
her Lac'd-Head waſhed ; ſhe ſent her Maid for a 
Coach, and faid ſhe would ſet us down near the 
Chapel. After ſhe had invited me, and I ſaw the 
Coach, I did not know how to evade it well, but 
accepted of her Civility. She bid the Coach ſtop 
at Hedge-Lane, and faid we ſhould be as near tothe 
Chapel, as ſhe went to the Place whither ſhe was 
going. When we came to the Old Buildings, I was 
looking out at them, and on the contrary fide I 
heard a Buſtle, Mrs. Baynton called to the Coach to 
go on, and preſently Hartwell was in the Coach, 
with his Arm about Mrs. Rawlins's Waſte, I did 


think Mrs. Baynton was Arreſted, I cry'd out for 


God's fake let us alone, we are not concern d- 
Harrwell pull'd up the Glaſs, and ſaid we were the 
Perſons concerned. She (pointing to Hartwell at 
the Bar) ſaid, This is the Man, and he himſelf 
own'd it before the Recorder, that he told me twas 
the Young Lady and I was concerned; ſays he, Let 
me have a few Words with you, and all will be 
well. I faid, To be ſure I will not ſay any thing to 
you except my Friends werenear. This Lady, Mrs: 
Baynton ſaid, No Madam, be ſure do not; ſhe ad- 


viſed me not to be frightned, for ſuch a Caſe once 


happen'd to her with her Niece. I asked Hartwell 
what he would do with us? He ſaid he would carry 
us to a Place where we might ſend for our Friends; 
and make up the Buſineſs. Mrs. Baynton ſeemed to 
take my Part, and faid ſhe would go to my Friends; 
and ſuch Diſcourſe as this held till we came to the 
Star and Garter Tavern. 

Coun. Mrs. She pretended to be your Friend ? 

Mrs. Busby. Yes, Sir, ſhe argued with the Bai- 
liff and faid, may I not go where I will? And ſcem- 


ed to be very angry with him. Mr. Hartwell alſo 


ſeemed to be very angry with her, and call'd her 
Mrs. Pert, ſaying ; if ſhe were Civil, ſhe ſhould 

have the more Reſpect. | 

Coun. Whom did he call Mrs. Pert ? - 
Mrs. Busby. He called Mrs. Baynton ſo. Then 
they carry'd us to Drury-Lane, and ſhe adviſed us 
to put on our Masks upon our Faces : I thought to 
doit, bur afterwards recalling my ſelf; and thinking 
I had done nothing amiſs, I would not. 'They con- 
ducted us to the Tavern and put us into a back 
Room, and Mrs. Baynton haſt ned out of the Room 
as it ſhe would go for ſome of my Friends, as ſhe 
faid ſhe would: 1 directed her to Mr. Thornton 
and another ; which ſhe ſaid ſhe went to. The Room 
where we were was very dark, ſo we preſſed into a 
forward one: we were in a very great Fright, inſo- 
much, that I ſaid to Mrs. Rawlins, We'll live and 
die together, and then ſhe took me hold by my 
Arm. Harrwell ſeeing that, took her from me by 
Force, and ſaid ſhe muſt go with him. I under- 
ſtood ſhe was Arreſted in one Court, and I in ano- 
ther; She mult go to the Marſbalſæa, and I to 
ewgate 
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E rr T 


— * K — - 
_ — - - — 


—— 


472 173. The Trials of Sarah Baynton, &c. Mich. 1 Ann. 


Newgate. Then they hurried her down Stairs out 
at a back Door into a Coach: I cry d out Murder 
out of the Window, and faid, For God's ſake take 
care of the young Woman, for I know not where 
they are carrying her. After this, Mr. Spurr ſaid to 


me, What have you got by Bawling ? we are better 


known here than you. y Fright was very great, 
and I was very much ſurprized : There was a Man 
left with me, I made my Complaint for Friends to 
he ſent for. Says I to him: Is it Treaſon or Felony ? 
H: told me he did not know, he was only hired tor 
a Crown to keep me: I defired that the Gentlewo- 
man of the Houſe might come up to me; it was 
about 12 a Clock, and at laſt ſhe did. And Mr. 
Hakeman came up, and faid, Madam, Why do you 
not Eat and Drink? He ſaid the young Gentlewo- 
man was well, and did both. Said the Woman of 
the Houſe to me, Do not you owe Money? I ſaid, 
No. Nor the young Lady neither ? 1 anſwered, None 
that we ſhould be Arreſted for. When this Mr. 
H/akeman was here, {aid the Gentlewoman of the 
Houſe to me, Why do you not enquire into the 
Cauſe of Action? Valeman told me, that there 
was a Writ againſt Sabina Busby, at the Suit of 
William Jones, and that William Fones Arreſted me. 
Says the Woman of the Houſe, it may be your Name 
is not right, and ſo you may be falſly Arreſted. I 
asked whether I might not ſend for Bail, it being 
an Action of Debt. It being an Action of Debt, 
ſays he, you may; and I will go for you as cheap, 
and as ſoon as a Porter. But I ſaw him no more 
till Night. | 

Coun. How long did they keep you ? 

Mrs. Busby. It was betwixt 10 and 11 when 
they carried me there firſt, and it was not till near 
Night that I ſaw him again. 

Serj. Darn. Did he make you give Bail for your 
Diſcharge in the Atternoon ? 

Mrs. Busby. There was a Lad in the Room ſaid, 
Madam, I will go to ſome of your Friends for you. 
I directed him to ſome of them, and when he came 
again, he ſaid, they were not at home. There was 
a Poor Man, a Labourer, at work in the Chimney, 
he gave me a private Wink, and ſaid he would go 
tor me, for he knew Mr. Uakles; he went, and 
Mr. Uzkles came. I likewiſe ſent for Mr. Thornton 
and another ; they all came, and met together, Mr. 
Thornton demanded on what Aceount they kept me 
there? They ſaid they had a Writ againſt me of 
200 l. Then they ſaid they would Bail me. They 
asked them, Where the young Lady was? They 
told him ſhe was with her Friends. Then, my Lord, 


after this, the Bailifts ſhifted off, and I knew no- 
thing more of it, but went away to get a Warrant 


to take care of the young Lady. 

Coun. Had you any manner of Dealings with Mr. 
Jones? | ö 

Mrs. Busby. No manner of Dealings with him in 
all my Lite. ; 

Mr. Mountague. When you came into the Fore- 
Room, was Hartwe! then with you in the Room? 

Mrs. Busby. She and I was in a great Fright; ſe- 
veral was there, and Hartuell was one of them. 
L. C. J. Holt. Was Mrs. Baynton there? 

Mrs. Busby. Yes, my Lord. 

L. C. J. Holt. How long did ſhe ſtay? 

Mrs. Bust). She went out preſently ; ſhe told me 
ſhe would go to ſome of my Friends; and away ſhe 
went. 

L. C. J. Holt. Did ſhe come again? 

Mrs. Busby. No, my Lord. 

L. C. F. Holt. Did you ſee Hartwell there? 


Mrs. Busby. my Lord, he was there, and forced 
the young Lady from me; and Spurr, when 1 pur 
my Head out of the Window, and cricd aſter her 
ſaid ro me, Whar have you got by your Bawling 2 
We are better known here than you. | | 

Mr. Juſtice Gould. Pray, when was the firſt time 
you took notice of Spurr ? — 

Mrs, Busby. Sir, the firſt time I took particular 
notice of him, was, when I put my Head out of the 
Window; but it ſeems he rid behind the Coach: 
he was leit with me when Mrs. Rawlins was tal en 
away, and was inthe Room when my Friends came; 
and Mr. Hakeman was there too. 

Mr. Juſtice Powell. I ask you, did your Friends 
offer Bail? 5 | 

Mrs. Busby. Yes, Sir, they did. 

1 Mr. Juſtice Powe, Did any of them require 
Bail 2 

Mrs. Busby. My Friend, Mr. Thornton, asked on 
what Account they kept me? And they faid they 
had an Action of 200 J. againſt me. | 

Ha tuell. Was I there then? Did I ever come 
back atrer you were there ? 

Mrs. Busby. I believe you were, but I cannot be 
politive ; but you were in the Coach, and you were 
the Man that carried away Mrs. Rawlins from me. 

Mr. Wakeman called. 


.. Sol. Gen. Give an Account to my Lord and 


the Counſel, of what you are concerned in this 
Matter. | 

Mr. H/akeman. It it ſhall pleaſe your Honour, my 
Lord, Mr. Hartwell came on Wedneſday, (before 
this thing happen d) to my: Houſe, and left Word 
there, that there was a Writ to be Executed, if I 
would Execute it: I was not then at Home, but 
when I came Home, which was late at Night, my 
Daughter told me of it. I went to him on Thurſ- 
day Morning. He ſaid to me, Mr. Wakeman, I 
have a Writ to be executed, will you do it? I faid 
I would. Then he carried me to Weſtminſter to the 
Mitre-Tavern, and made no ſtop nor ſtay ; then he 
called for a Quart of Ale, and a Quart of White- 
Wine, and a Toaſt and Cheeſe ; and when we had 
Eat one Toaſt, we had another. The Man of the 
Tavern came in, whoſe Name was Holt. Mr. Hart- 
well {aid to me, We muſt not do the Buſineſs this 
Morning; it cannot be done, ſaid he: But he ap- 
pointed me to come on Friday Morning. He or- 
dered me, if I came firſt, to call for Wine, and the 
{ame as we had before. I came firſt, and called for 
Wine, Ale, a Toaſt and Cheeſe ; in the mean time 
Mr. Hartwell came in, and Eat ſome with me. 

2. C. FJ. Holt. Who was the Writ againſt ? 

Mr. Wakeman. It was againſt Madam Rawlins. 


Mr. Holt went out, and called Mr. Hartwell, and 


ſaid, the Buſineſs would be done that Morning. 
Then we followed him to Stretton-Ground. Mr. 
Holt faid to Spurr and my ſelf, we had beſt ſtand 
near the Place: He took Mr. Hartwell with him 
to the Top of the Street, the People gazed at us, 


and I was aſhamed, and went into an Ale-Houſe; 


a Man came back, and ſaid, The Coach is at the 
Door; and Mr. Hartwell came and ſaid, the Coach 
would come by preſently; Mr. Hartwell and Spurr 
went before, and bid me follow the Coach; and 
coming near the Park, in Weſtminſter, I was be- 
hind ; Mr. Spurr ſtopped the Coach. Mr. Spurr 
ſtopping the Coach I made up to it; but before I 
came to it Mr. Hartwell was in the Coach, and what 
he ſaid to them I do not know. | 

L. C. J. Holt. Who ſtopped the Coach? 


Mr. Wakemans 


r I SEO 


Mr. Waleman. Mr. Spurr ſtopped the Coach, and 
ſerved the Writ; it was my Writ. Mr. Hartwell or- 
dered the Coach to drive to the Star and Garter Ta- 
vern in Drury-Lane; we went all along with it; 
and when we came there, they led us to a little 
Room, and the Gentlewoman did not like it, but 
went into a forward Room, and this Gentlewoman 
(pointing to Mrs. Baynton) with her Band-box, was 


with them. 


Coun, Who was it? | | 

Mr. Wakeman. (pointing to Mrs. Baynton at the 
Bar, faid tuas ſhe) I did not know but ſhe was this 
Lady's Friend; I never ſaw any of them before in 
all my Life. Mr. Hartwell went down, and, Mrs. 
Baynton ; and I thought ſhe went to fetch Madam 
Rawlins's Friends. Mr. Hartwell came to the young 
Lady, and ſaid, You muſt go to my Houſe. The 
young Gentlewoman ſaid, O Lord, don't part us. 
But he did fo, and put her into a Coach. I ſaw 


the Gentlewoman going, but did not go with her my 


{-1f, for I was ſtopped by a Gentleman of my Ac- 
quaintance ; but when I came to Mr. Hartwel''s 
Houſe, I ſaid, Mr. Hartwell, Where is the young 


Gentle woman? He told me ſhe was below Stairs. 


I told him that I had ſomething of Bulincſs elſe- 
where. I asked him, and he gave me Leave to go. 
[ went, and when I returned back to Mr. Hurtwells 
Houſe, I asked for him, but his Wife told me he 
was not within. I asked where the young Gentle- 
woman was? She anſwered, that ſhe was gone with 
her Husband to the Vine-Tavern in Holbourn I went 
and asked tor Mr. Hartwell; they told me he was 
above Stairs. I went up, and found him with Mr. 
Spurr, and a Tallow-Candler. I ſhould have told 
you, that when I went from Mr. Hartwells Houſe 
about my Errand, I ſaw Mr. Holt ſtanding near the 
Back- Door of the Five-Bel Tavern in Mitichiſtreet, 
and he asked me where Mr. Hartwell was ? I told 
him he was at Home. Then Holt asked for the 
Woman, I ſaid ſhe was at Hartwe!/'s--— Afterwards 
I ſaw Mr. Swendſen at the Five-Bells with Holt, and 
he gave me a full Glaſs of Claret ; I drank it off, 
and away I went. When I went to the Vine Ta- 
vern, Mr. Hartwell, Mr. Spurr, and a Tallow-Chand- 
ler were in a Room by themſelves. I ſaw that 
Gentleman (looking our of a Window) that was 
with Holt; he looked at me, and I at him. Mer. 
Hartwell asked me it I had dined ? I told him, No. 
He ſaid there were ſome Stakes. I dined there; then 
the Gentlewoman, viz. Baynton, at laſt came out of 


Door and called Mr. Hurtueil to her. When Mr. 


Hartwell came from her, he told me that the Matter 
was made up, and the Priſoner was diſcharged. 

L. C. 7. Holt. Who was the Writ againſt? 

Mr. Wakeman. Mrs. Rawlins. 

L. C. J. Holt. When the Priſoner was diſcharged 
they gave you the Writ again? | 

Mr. Wakeman. Yes, 
T. C. J. Holt. Had you a Writ againſt Mrs. Busby? 
Mr. Wakeman. J had none againſt her. | 
Coun. How {ar is it from Hartwell's Houſe tothe 
Star and Garter-Tavern ? 

Mr. Wakeman. It is about a Furlong. 

Coun. What was your Writ for ? 

Mr. Waleman. But 20 J. | 

L. C. J. Holt. And you ſaid you had an Action 
of 200. 


Mr. Waleman. My Lord, Mr. Hartwell ſaid ſo. 1 


do not know the Woman, but ſhe will be ſhewed us. 


L. C. J. Holt. Look at the Priſoner at the Bar. 
Was ſhe in the Coach when Mrs. Raw!ins was Ar- 
reſted ? | | | 

Vol. V. 
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Mr. Wakeman. Yes, yes. T had no ill Deſign in 
what I did. | 
L. C. J. Holt. Did you go behind the Coach > 
Mr. Wakeman. Yes, my Lord, I did. 
The Writ produced and read in Court. 
Mr. Juſtice Gould. Were you there at the Sar and 


Garter when Mrs Busby's Friends came to Bail her ? 


Mr. Wakeman. When I came to the Star and 
Garter Tavern, the Gentleman came and asked me, 
whether I knew where Mrs. Busby was? I told 
him I left her at the Vine-Tavern, and believed that 
there they might find her. 

L. C. J. Holt. Was Spurr at the Vine-Tavern 
any Time ? | 

Mr. Wakeman. My Lord, I left Spurr, Hartwell, 
and the Tallou-Chandler at the Vine-Tavern. | 

Mr. Serj. Darn l. Was it Mr. Hartwell or Spurr 
that asked you to eat Stakes? 

Mr. Waleman. It was Spurr. | 

Mrs. Baynton. Mr. Wakeman, Did you ever ſee 
me before the Arreſt ? 

Mr. Waleman. No, I never ſaw you before then. 

' Mrs. Berkley Sworn. 

Mr. Serj. Darnel. Pray look upon this Priſoner, 
Mrs. Baynton, Do you know her? 

Mrs. Berkley. Yes, Sir, I do know her. 

Mr. Serj. Darnel. How came you to know her? 


Mrs. Berkley. By her Lodging in Mrs. Nightin- 


gale's Houſe, and no otherwiſe. 

Mr. Serj. Darnel. Did you ever hear her ſpeak 
of a Brother that ſhe had? 

Mrs. Berkley. Yes, Sir, ſhe ſaid this Mr. Swend- 
ſen was her Brother. | 

Mr. Serj. Darnel. Mrs. Rawlins, Are you Sworn? 

Mrs. Rawlins. Yes, Sir. | 

Mr. Serj. Darnel. Stand forward a little. Do you 
give my Lord an Account of the whole Matter. 

Mrs. Bayuton. Mrs. Rawlins, ſpeak the Truth, I 
defire nothing but Juſtice, : 

L. C. J. Holt. You are upon your Oath remem- 
ber, and therefore ſpeak nothing but the Truth. 


Coun. Give an Account of your Proceedings in 


the whole Matter. 
Nr. Serj. Darnel. Do you know any of the Priſo- 
ners at the Bar? 

Mrs. Rawlins. Yes, I know them all, Mrs. Bayn- 
ton, Mr. Hartwell, and Mr. Spurr. 

L. C. J. Holt. Do you know them ? 

Mrs. Rawlins. Nes, my Lord. 

L. C. J. Holt. How came you to be acquainted 
with Mrs. Baynton ? | 

Mrs. Rawlins. My Lord, I came to be acquain- 
ted with her by her taking Lodgings at our Houſe. 
She came and took Lodgings at Mrs. Nightingale's 
for a Month or Six Weeks. When her Month was 
out, ſhe ſaid her Buſineſs was done, and ſhe muſt go 
into the Country. | | 

Nr. Serj. Darnel. Give an Account of what hap- 
pen'd to you on Friday the 6th of November. 

Mrs. Rawlins. We were going to Oxendon Chapel, 
Mrs. Busby and I. Mers. Baynton told us, ſhe 
was going that Way, and invited us into her Coach; 
ſhe ſaid ſhe would ſet us down near the Chapel; we 
accepted of her Invitation, and went with her. When 
we were at the Broad Way in Dartmouth-Ground, 
there was Hartwell, and Iwo more Bailiffs; they 
ſtopp'd the Coach, and Mr. Hartwel got in. Said 
Mrs. Busby, to him, For Chriſt's Sake let us go out, 
we owe no Man any thing. He faid the Matter 
concerned Mrs. Busby and me, and he ordered the 
Coach to be driven to the Star and Garter Tavern 


in Drury-Lane. : 
7 Ppp Mr. Serj. 
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Mr. Serj. Darnel. Did any Body come into the 
Coach ? 

Mrs. Raclins. Yes, Sir, Mr. Hartwell. 

Mr. Serj. Darnel. Did he do any Thing to the 
People in the Coach? 

Mrs. Rawlins. No, Sir, but ordered the Coach to 
go to the Star and Garter Tavern. When we came 
there we went up Stairs, and did nor ſtay above a 
Dozen Minutes in one of the Rooms, but removed 
from thence to a Room forward: Mrs. Baynton was 
gone, and Hartwell ſent up Hurr. 

Mr. Serj. Darnel. Miſtreſs, Pray look, Do you {cc 
the Man that came up to you? 

Mrs. Rawlins. JI ſuppoſe it was the Man that is 
next to Mrs. Banton; if I be not miſtaken it is 
him; I cannot be poſitive. 

Mr. Serj. Darnel. Some of them came up to you 
and faid, they mult have the young Lady down 
Stairs ? 

Mrs. Rawlins. Les, Sir; and Mrs. Baynton ſaid, 
Nay. They after that forced me away. | 

Mr. Serj. Darnel. Who was it that did that: 

Mrs. Rawlins. It was Mr. Hartwell that did it. 

Hartwell, Who is Mr. Hartwell ? 

Mrs. Rawlins, Your ſelf, Mr. Hartwell, took me 
about the middle, and drove me down Stairs. I 


cried out Murder, and deſired ſome good Body to 


go with me; he ſaid, it 1 did not hold my Tongue 
he would fend me to Newgate that Minute. 

Mr. Serj. Darnel. Where did he carry you? 

Mrs. Rawlins, He carried me from the Star and 
Garter Tavern to his own Houſe. 

Mr. Scrj. Darnel. Where is his Houſe? 

Mrs. Raulius. In Witch-ſtreet. | 

Mr. Serj. Darn. How long did he keep you there? 

Mrs. Rawlins, I do not know juſtly, but I thinł 
it was about an Hour. 

Mr. Serj Darn. What did they do with you 
there? 4 5 | 

Mrs, Rawlins. They put me into a Back Room, 
there wasno Body with me: but at laſt Mrs. Bayn- 
ten came in and pretended ſhe was going by and 
heard my Name, and therefore came in. I was ve- 
ry much irighted. She ſaid ſhe had been at ſeveral 
ot my Friends, but could get no Body to come. She 
told me ſhe would fend for her Brother, and he 
ſhould be Bail tor me. | 

L. C. F. Holt. You {ay ſhe would ſend for her 
Brother to be your Bail ? 

Mrs. Rawlins. Yes, My Lord. 

IL C. J. Holt. What followed then? 

Mrs. Rawlins. She went for her Brother to come 
to be my Bail, and it was hardly half a Quarter of 
an Hour before ſhe came in again with her Brother. 

Coun. What is her Brother's Name? 

Mrs. Rawlins. Swendſen. Mr. Hartwell came 
into the Room where I was, and faid, Is Mrs. Raw- 
lins's Friend come yet > Mrs. Baynton anſwered, 
Yes. They had a Coach prepared at the Door, and 
in that they carried me to the Tavern in Hollourn; 
there was in the Coach, Mrs. Baynton, her Brother, 
Mr. Hartwell, and IJ. ". 

Mr. Mountague. 

Mrs. Rawlins. 

Mr. Mountague. What did they do with you 
then? | wg 

Mrs. Rawlins. They carried me up Stairs, put 
me into a Room, I cannot tell exactly how long I 
was there. z 

Mr. Mountague. What did they do then? 

Mrs. Rawlins. Then Holt was there to be the 
other Pall ; they were very willing to take his Bail, 
but were very {crupulous in taking Mr.Swendſer's Bail. 


Where did they carry you? 


againſt us. 


To the Vine-Tavern in Hollourn. 


They told me, in ſhort, that T muſt marry Mr; 
Swendſen, and that would put an End to it, or AM 
I muſt go to Neweate. | 

L. C. F. Holt. Who ſaid ſo? 

Mrs. Rawlins. Mrs. Baynton ſaid, If T did nor 
marry her Brother, 1 muſt go to Neugate. I re- 
plied, that I would not marry without my Friends 
Advice; but I was not ſo much afraid of going 
to Newgate, as I was of being murdered, or. fene 
away ſomewhere into the Country, where I might 


never ſee or hear of my Friends. 


Coun. How did they behave themſelves in the 
Room ? | 

Mrs. Rawlins. They importur'd me to marr: 
Mr. Swendſen, and for that End Mrs. Baynton odd 
have my Ring from my Finger; I would not let 
her have it, bur ſhe forced it away from me. Task- 
ed her what ſhe would do with it? She told me, ſhe 
would go and get a Wedding Ring made by it. 
She went and bought a Wedding Ring, and gaye 
me my own again: Then the Miniſter and Clerk 
was brought into the Room; the Miniſter and Clerk 
came in and married Mr. Swendſen and me. 

Mr. Serj. Darnel. How long did you ſtay in the 
Room after you were married ? 

Mrs. Rawlins. Not a Quarter of an Hour. 

L. C. J. Holt. Where was Hartwell? 

Mrs. Raulius. They were in the Room over- 


I. C. J. Holt. Who brought the Parſon into the 


Room? | 
Mrs. Rawlins. Holt brought them in. 
I. C. J. Holt. Where did they carry you then? 
Mrs. Rawlins. To Mr. Blake's Houſe in Holbourg. 
L. C. J. Holt. Who went with you? 


Mrs. Rawlins. No body but Mr. Swendfen, Mrs, 
Bayntoa, and my ſelt. | 

L. C. J. Holt. What did they do then? 

Mrs. Rawlins. They order'd the ſhecting of a 
Bed, and put me to Bed. | 

Coun. Was there any Compulſion in going to 
Bed, or did you go voluntarily ? 

Mrs. Rawlins, I did not go freely, but was 
forced to Bed; Mrs. Bayi:ton asked me to go to Bed; 
aſter which ſhe asked me the Reaſon why I would 
not go to Bed ? Says I, my Reaſon is, becauſe 1 
don't care to goto Bcd fo ſoon. 

Mr. Serj. Darnel. Who undreſſed you? 

Mrs. Rawlins. Mrs. Bayntan and Mr. Blake's 
Daughter. | 

Mr. Serj. Darnel. How long was you in Bed? 

Mrs. Rawlins. About an Hour or Two. 

Mr. Mountague. When you went out, had you 
any Expectation to go any where elſe but to 
Church ? | 

Mrs. Rawlins, 
my Word. | | 

Mr. Mountague. Did you go voluntarily to the 
Tavern in Drury-Lane, or againſt your Will? 

Mrs. Rawlins. To be ſure it was againſt my 
Will. 

Hartwell. Did you ſee me, Madam, at the Line 
Tavern the Time that you were coniined there? | 

I. C. J. Holt. Did you ſee Hartwell at the Line 
Tavern before you were married? 

Mrs. Rawlins. Yes, Mr. Hartwell, you may ke— 
member that you were once in the Room where 
I was: Iwill give you an Inſtance of it; you were 
ſmoaking a Pipe of Tobacco; Mrs. Bajmtom ſaid 
to you, What would you have with her ? You ſaid, 
I was the Priſoner. | 

L. C. J. Holt. 
offered? 


No where but to Church, upon 


Did they take the Bail that was 


Mrs. Rarolins. 
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ade IA: 


Mrs. Rawlins. 
ſider it with Mrs. Baynton; and they all went out 


and left me alone by my ſelf. Mrs. Baynton, after 
they had conſulted together, came in and told me 
that they refuſed the Bail. 

Mrs. Baynton. When you were left by your felt, 
Mrs. Rawlins, if you had not a mind to marry Mr. 
Swendſen, why did not you make your Eſcape. 

L. C. F. Holt. Did ſhe come there by her Con- 


ſent ? | 
Mrs. Baynton. No, my Lord, but when ſhe was 


| left to her ſelt, ſhe might have eaſily got away. 


L. C. J. Holt. Mrs. Rawlins, You were left alone 


in the Room, Was there any Propoſal of your mar- 


riage to Mr. Swendſen made before that? | 

Mrs. Baynton. My Lord, it I may have leave 
to ſpeak, they contracted Friendſhip almoſt a 
Month bctore. 

I. C. J. Holt. Mrs., ſtay your Time. [To Mrs. 
Rawlins, | Conſider the Queſtion. 

Mrs. Baynton. My Lord, tlie Ring was bought 
before ſhe was left alone, ſhe knows it very well, 


and was looking upon it whea I came into the 


Room again. 

L. C. F. Holt. To Mrs. Rawlins. 
Rin» betore that? 
Mrs. Rawlins. 

Mrs. Baynton. 
Finger, and faid, it was a very handſome one; but 
1 had bought it a little too wide for you. | 

Mrs. Rawlins. It is very ridiculous ; I faid no 
ſuch Thing. | 

L. C. J. Holt. She was left in the Room alone, 
when you both went out; bur it ſeems it was upon 
her Deſire to be Bailed, and therefore ſhe would 
not eſcape. 

Mr. Serj. Darnel. Yes, yes, it was with the In- 
tent to be Bailed that ſhe did this. 

L. C. J. Holt. Mrs. Eaynton, it is now Time 
for you to make your Defence. | 

Mrs. Bayuton. My Lord, I will. Mrs. Busby, 


Had you the 


Not as I know of, my Lord. 


when Mr. Swendſen came to her Houſe firſt, called 


him her dearly beloved Likeneſs; Did not ſhe ſay 
ſo Mrs. Rawlins ? | | 
L. C. F. Holt. Did you ever hear Mrs. Busby 
call Mr. Swendſen her dearly beloved Likeneſs ? 
Mrs. Rawlins. My Lord, I deſire ſhe may anſwer 


Tor her ſelf. 


Mrs. Bayuton. Pray, my Lord, let her ſtand by 
her ſelf a little, that no body may ſpeak to her. 

L. C. J. Holt. Did you ever hear her ſpeak of 
Mr. Swendſen, that he was her dearly beloved 
Likeneſs? . 

Mrs. Rawlins. Yes, my Lord; I do not know 
bur ſhe might ſay fo. 

L. C. J. Holt. 
by 2 | 

Mrs. Rawlins. No, my Lord. | 

L. C. J. Holt. Do you remember that you ever 
heard Mrs. Busby call him ſo? 67 

Mrs. Rawlins. Once, my Lord, ro Mrs. Baynton. 

I. C. J. Holt. What ſay you Mrs. Busby, did 
you call him ſo ? f 

Mrs. Busby. My Lord, 1 thought him very 


What, when Mr. Swendſen was 


much like my Husband in one Part of his. Face, 


and Mrs. Baynton her felt called him my beloved 
Likeneſs. | 
Mrs. Baynton. My Lord, How could I call him 
her beloved Likeneſs, and never ſaw her Husband 
with my Eyes? 
E. e. . Mole. 
ask? : 


Vor. V. 


Well, what Queſtions will you 


You had the Ring upon your 
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Mr. Hartwell ſaid, he would con- 


Mrs. Baynton. My Lord, I will ask Mrs. Rau- 
lius ſeveral Queſtions. The Second Sunday when 
I was at their Houſe, Mrs. Rawlins, you know you 
ſtaid at home, and I did fo too; Did not you fay 


then, that you wiſhed Mr. Suendſen was there, 


when they were all at Church, did not you ſay ſo? 
Remember you are upon your Oath. 

L. C. J. Holt. Upon your Oath, do you re- 
member any ſuch Thing? i 

Mrs. Rawlins. No, my Lord; and I would not 
for all the World ſay any thing but the Truth. 

L. C. J. Holt. Did you, or did you not? 

Mrs. Raulins. Indeed, my Lord, I do not re- 
member that ever I ſaid any ſuch Word. i 

_ Mrs. Baynion. Mrs. Rawlins, did you not come 
to my Eed- ſide often, and kiſs and hug me, and 
would be talking with Pleaſure of Mr. Swendſen ? 

I. C. J. Holt. Do you remember that you fat 
at her Bed- ſide, and ſpake of Mr. Swendſen, and 
kiſſed and hugged her? 

Mrs. Rawlias, My Lord, indeed Mrs. Baynton 
did much talk of her Brother. | 
L. C. J Holt. But did you talk of her Brother? 

Mrs. Rawlias. My Lord, if I did fay any 
Thing, I did not ſpeak with a Deſign to have him; 
it may be I might do ſo. | 

Mrs. Baynton. Mrs. Rawlins, did not you bid 
me to tell him, chat there was a good Lady, that 
had her Fortune in her own Hands, and at her own 
Diſpoſal, that would make him a very good Wife ? 
Did not you tell me this ? 

Mrs. Rawlins. I did not ſay ſo; but faid there 
was a very good Lady that would make a very 
good Wite whenever ſhe married ; but did not fay, 
that ſhe would make him a good Wife. | 

Mrs. Baynton. Mrs. Rawlins, Have not you been 
the moſt uneaſy Woman in the World, when he did 
not come to dine at Mrs. Nightingale's ? | 

L. C. J. Holt. Speak out. 

Mrs. Baynton. My Lord, Mr. Suendſen had a 
Cold, and ſhe told me, ſhe could not be caſy till 
he was cured of it. 

Mrs. Rawlins. I never ſaid ſuch a Thing. Can 
you ſay fo, Mrs. Baynton? 1 | 

Mrs. Baynton. My Life is upon it, and I will 
not for my Lite ſay any Thing but the Truth. 

L. C. J. Holt. Did you expreſs any ſuch Thing 
to Mrs. Baynton, of your Uncaſineſs till Mr. Swend- 
ſen had got rid of his Cold > - 

Mrs. Kaulins. No, my Lord. 

Mrs. Baynton. But, Madam, Did not you ſeck 
to tell me theſe Things by your ſelf? You told me, 
you had a great deal of ill Uſage; and told me, 
you lived more like a Servant than any Thing elſe: 
You ſaid, that when there was another Lodger there, 
becauſe you went to ſee her in her Room, you were 
chid ſeverely for it, and charged never to go near 
her. 

Mrs. Rawlins. 
dd 

L. C. J. Holt. But why did you do it? 

Mrs. Rawlins. My Lord, I can give you no Ac- 
count. | 

L. C. J. Holt. Did you bid her tell him, that 
you knew a Gentlewoman, at her own Diſpoſal, 
that would make him a very good Wife? N 

Mrs. Rawlins. My Lord, I do not know but 
that I ſaid to Mrs. Baynton I wiſhed her Brother a 
very good Wife. 

L. C. J. Holt. But did you ſay, that you knew 
a Gentlewoman, at her own Diſpoſal, and a For- 
tune, that would make him a very good Wife? 

| P p p 2 Mrs. Rawlins, 


do not know but that I might a 
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Mrs. Rawlins. My Lord, I did not ſpeak with 
a deſign to marry her Brother, but was reſolved to 
take the Advice of my Friends. | 

Mrs. Baynton. Did not you fay, that you wiſh'd 
your ſelf Mr. Swendſens Wite, ſeveral Times? 

L. C. J Holt. Did you ever tell her, that you 
wiſhed your elf Swendſen's Wite? 

Mrs. Rawlins, My Lord, I don't know whether 
J did or no. | 

L. C. F. Holt. How came you to have ſuch a 
good Opinion of Mr. Swendſen ? | 

Mrs. Rawlins. Mrs. Baynton told me he was 
a very good temper'd Gentleman, and never our of 


Humour. 
L. C. J. Holt. Would you marry a Man for his 


good Humour only? 
Mrs. Rawlins. I never had married, if there had 


not been a Force put upon me. 

L. C. J. Hilt. Did you tell Mrs. Baynton, that 
vou would never marry, but by the Conſent of 
your Friends? | | 

Mrs. Rawlins. Yes, I did. | 
Mrs. Baji:tin. My Lord, I never heard her ſay 
ſo in all my Lice. | 

L. C. J. H!t. Did you tell her, notwithſtanding 
what you faid of Mr. Swendſen, that you would ne- 
ver marry, without the Conſent of your Friends? 

Mrs. Rewlins. My Lord, I did often ſay, that 
I would never marry without their Conſent. 


Mrs. Baynton. 
you were acquainted with Mr. Swendſen, flight 


Mr. Pugh? 


L. C. 7 Holt. Did you ſhew any diſlike of Mr. 
Pugh, upon Swendſen's Account? 

Mrs. Rawlins. My Lord, I cannot tell; if 1 did 
ſhew any IIl-will to Mr. Pugh, it was not with a 
Defign to have Mr. Swendſer. | 

L. C. J. Holt. Hath there been any Courtſhip 
carry'd on betwixt Mr. Swendſen and you? 

Mrs. Rawlias. My Lord, no more Courtſhip to 
me than to all the Family ; my Lord, I did not per- 
ceive that Mr. Swendſen ſhewed me more Favour 
than any in the reſt of the Family. 

I. C. J. Holt. Have you any more Queſtions, 
Mrs Bayaton ? | 
Mrs. Baynen. When Mr. Swendſen was walking 
in the Garden, did not you ſay, that you would go 
and walk with him, but that they would take notice 
ot it? But pray, ſaid I, do not, you may make 
them angry by it. Did not you ſay, that you 
would go up, and look out of the Window, with 
Expectation to have been called down by me? Did 
not you walk with Mr. Swendſen, and diſcourſe 
with him about the Things of Love, and he ſaid, 
he would have no Body but you, and you likewiſe 


fad, that you would have no Body but him? 


L. C. J. Holt. Were you alone with Mr. Swend- 
ſen, at that Time, in the Garden? 

Mrs. kaulins. I think I was with him in the 
Garden at that time, but not alone. 

Mrs. Banton. My Lord, ſhe was alone with 
Mr. Swendſen in the Garden ſeveral Times. 

Mrs. Rawlins. I can ſpeak it upon my Oath, 


that I was never in the Garden with Mr. Swendſen, 


but that Time. | Os | 
Mrs. Baynutum. Did not you ſay that you would 

have no body but Mr. Swendſen ? 1 
Mrs. Rawlins, No, I never ſaid any ſuch 

Thing. | | | 

Mrs. Baynton. What made you go up Stairs, 

and cry for an Hour together; and ſaid to my 

Servant, that you would have your Belly full of 


Mrs. Rawlins, did not you, when 


before this Thing happen'd. 


crying, before you went away: Betty can teſti 

this, ſhe is in the Court, but ad — be com 
L. C. J. Holt. She may be called, it you will. 
Mrs. Bayuton. Pray Mrs. Rawlins, did you not 

once come up to me, and ſaid you had been twice 


there, and wiſhed that you could ſee Mr. Swendſen, 


and that you could not be eaſy without his Com. 
pany ? 

Mrs. Rawlins As J am upon my Oath "jp 
ver ſaĩd ſuch a Thing. TT 1 

Mrs. Baynton. Mrs. Rawlins, did not you ſay a 
Hundred Times, that you loved Mr. Swendſen, a- 
bove any Man in the World? | 

Mrs. Rawlins. I never ſaid any ſuch Thing in 
my Life. 

Mrs. Baynton. Did not you peel Walnuts for 
Mr. Swendſen, and deſire me to carry them to him > 

Mrs. Rawlins. I never did fo. 

Mrs. Baynton. My Lord, I would have her asked; 
whether ſhe conſented to be taken away, directly, 
or indirectly ? . 
I. C. J. Holt. What ſay you to that Mrs. Rau- 
lins? 

Mrs. Rawlins, My Lord, It was all againſt my 
Knowledge and Will, I never conſented to it. 
Mrs. Baynton. Mrs. Rawlins, is not this true, that 
you pulled your Ring from your Finger, and gave 
It me to have a Wedding Ring made by it, which 
diſcovered your free Conſent to the Marriage. 

Mrs. Rawlins. No, Mrs. Baynton, do you think 
that I would have given any manner of Conſent to 
be married to him, without the Advice of my 
Friends, if I had not been forced to it. | 

Mrs. Baynten. Did not you fend all Mr. Pugh's 
Letters back again, and deſired him in your Let- 
ter to come no more at you ; and that you would 


have nothing to ſay to him, and that if he came he 


would put you to ſuch a Fright, that you would 
not be capable of ſecing him. | 

L. C. J. Holt. Did you tell her ſo? 

Mrs. Rawlins. I do not remember that I told 
her any ſuch thing. 

I. C. J. Holt. Did you ſend back Mr. Pugh's Let- 
ters ? | 

Mrs. Rawlins. I do not remember that I ſpake 
any Thing to Mrs. Baynton, tho I did fend back 
the Letters. 

L. C. J. Holt. Why did you ſo? 

Mrs. Rawlins. It was not upon Mr. Swendſen's 

Account that I did fo. | —_ 
I. C. F. Holt. Do you remember that you re- 
peated to her any of the Contents of a Letter that 
you had written to Mr. Pugh, about ſending back 
his Letters. | 

Mrs. Rawlins. No, my Lord, I did not. 

Mrs. Baynton. My Lord, I had it from her own 
Mouth, elſe how could I have known of it? I did 
not know it, till ſhe told me. Mrs. Rawlins, how 
can you ſay you told me not theſe Things? 

Mrs. Rawlins. No, Mrs. Baynton, 1 did not. 

Mrs. Baynton. Mrs. Rawlins, you do not fay 
true. I never knew nothing but what I had from 
her own Mouth. 

Z.C. J. Holt. You ſent his Letters back again, 
pray upon what Account did you do fo ? 

Mrs. Rawlins. It was upon Things that we heard 
of Mr. Pugh, that was not very handſome. Mrs. 
Busby can tell the ſame. 

L. C. J. Holt. Did the Courtſhip break off? 

Mrs. Rawlins. My Lord, it was but the Day 


Serj. Darnel. 
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Serj. Darnel. Mrs. Busby, did you know of the 
ſending back the Letters? And who was it that put 
Mrs. Racwlins upon ſending of them back ? . 

Mrs. Busby. Yes, Sir, it was by our Advice. 

Serj. Darnel. Whoſe Hand was it that wrote the 


Letter? 
Mrs. Busby. Mrs. Berkley. 3 "ah 
Serj. Darnel. Was it by her Inclination and Con- 


| tion of her Friends? 
— Baynton. Had not you a miſtruſt, that there 
was Love betwixt Mr. Swendſen and Mrs. Rawlins ? 
Mrs. Busby. I had no miſtruſt of any ſuch Thing. 
Mrs. Baynton. Why did you tax me with it then? 
L. C. J. Holt. When was this? . ; 
Mrs. Rayuton. My Lord, it was at the Limner s; 
I heard ſomething as if Mrs. Rawlins ſhould ſpeak 
Words of Diſcouragement to Mr. Pugh. Mrs. Buſ- 
by, when 1 told her of it, ſhe denied it, and faid, 
Mrs. Bapnson, I do not know this. But here is 
Mrs. Rawlins her felt, and ſhe ſhall anſwer for her 
ſelf, if ſuch a Thing is: She thought, if there was 
any Strangeneſs between Mrs. Rawlins and Mr. Pugh, 
it was occaſion d by Mrs. Rawlins's Love to Mr. 
Swendſen. When they asked my Advice of the 
Thing, Mrs. Rawlins and Mrs. Busby told me, that 
Mr. Push had Three or Four Thouſand Pound Stock: 


I faid, it Mr. Pugh had ſuch a Love for Mrs. Rau- 


ins as he pretended to, that he would do well to 
have drawn out One Thouſand Pound, and given ir 
to the Young Woman. = | 

L. C. J. Holt. Mrs. Bayaton, have you any thing 
to ask? 

Mrs. Baynton. Perhaps I may have more to ſay, 
but I am in Confuſion, my Lord: Mrs. Busby, as 
well as Mrs. Rawlins, was never eaſy, but when 
Mr. Swendſen was there. 

L. C. J. Holt. Mrs. Rawlins, upon the Oath that 
you have taken, did you conſent to your being taken 
away after the manner as you were, or gave any En- 
couragement to Mr. Swendſen? 

Mrs. Rawlins. No, my Lord, I do not know 
that I gave him any manner of Encouragement. 

Mrs. Baynton. My Lord, ſhe gave him all the 
Encouragement imaginable. 

L. C. F. Holt. I pray, Mrs. Baynton, do not put 
your ſelf into a Paſſion: I ſpeak in Favour to you; 
you will not deliver your ſelf ſo well in Paſſion, as 
without. 

Mrs. Baynton. She lay baiting of me Night and 
Day, and always ſpeaking to me of her Love to 
Mr. Swendſen; and to hear her ſpeak the quite con- 
trary, really it moves me, my Lord. 

Betty, Mrs. Baynton's Maid, called. 

Mrs. Baynton. Betty, have not you told me, 
that Mrs. Rawlins ſaid ſhe would fill her Belly with 
Crying before ſhe went, and that ſhe would enquire 
for Mr. Swendſen ? | 

Betty. No, I ſaid no ſuch Thing. | 
I. C. J. Holt. Speak the Truth, without being 
biaſs d by one ſide or other. Did you hear that 
ever Mrs. Rawlins went into the Chamber to cry, or 
enquire for Mr. Swendſer ? 

Betiy. No, my Lord, I never heard it. 

Mrs. Baynton. My Lord, I never was the Woman 


that asked this Maid any Queſtion any way, but ſhe 


frankly told me all this; and ſhe often aid, that ſhe 
was ſure Mrs. Rawlins had a very great Kindneſs for 
Mr. Swendſen: And one Day ſhe hearing of ſuch a 
Noiſe of Laughing, and the Doors flinging, that ſhe 
went down Stairs to ſee what was the Matter ; Mr. 
Swendſen was there then, and Mr. Pugh. Mr. Pugh 
was ſo oftended at Mrs. Rawlinss Mirth, that he 


went away in a great Diſtaſte ; and ſhe ai 
Mrs. Rawlins was never eaſy, but when * 2 
talking of Mr. Swendſey. | | 

Mrs. Bayuton. Betty, did not you ſay, that ſhe 
asked you ſeveral times of Mr. Swendſen, and wiſhed 
he would come and dine with them? | 

Betty. I never heard her but once. 

Mr. Swendſen's Jury return to give in their Fer- 

dict all Twelve. 

Gentlemen, are you agreed in your Verdict? 

Anſ. Yes. 

Who ſhall ſay for you? 

Anſ. The Foreman. | t 

Eraſmus Johnſon, a Dane, and one of the Jury 
Jaid, Re was not ſatisfied. 

Fohnſon. If it ſhall pleaſe you, my Lord, I am 


not ſatisfied; I do not find, from any of the Evi- - 


dence that hath been given, that he was privy to the 
Arreſt ; my Conſcience will not let me comply with 
the reſt, that he is Guilty. | 

L. C. J. Holt. What kind of a Conſcience have 
you? Do you not believe what the Witneſſes have 
{aid 2 Have you any Evidence that Mrs. Rawlins 
went away with her own Conſent ?_ 

| Fohnſon. I do not find, my Lord, that it was 
done by him. 

L. C. J. Holt. Did not he go to Hartwel's Houſe, 
and from thence, while the was under the Force, 
went with her to the Vine Tavern, where he married 
her? Which was a forceable taking by him. 

Fohnſon. But, my Lord, it was with her Con- 
ſent elſe how could he marry her? 

L. C. F. Holt. Tho' ſhe did conſent to the Mar- 
riage; yet it ſhe was taken by Force, it is the ſame 
Ottence. | | 

Foreman. My Lord, he did agree that this was a 
Point of Law, and would leave it with your Lord- 
ſhip; he believes the was forced, but he thinks he 
was not privy to the Woman's Actions that he em- 
ployed. 

Johnſen. My Lord, I do not ſee there were any 
Evidence againit him. | 

L. C. J. Hilt. When the Bailiffs were employed 
to take her, it appears by the Sequel, that it was 
with an Intent that he might marry her : What can 
be plainer ? Govern your ſelt by Reaſon. 

Johnſon. I believe that there was a Force by the 
Bailiffs. 

L. C. J. Holt. Did not he take the Advantage of 
the Foree? And was that to any other Purpoſe, but 
for him to marry her? There was no Cauſe of Action 
either againſt her or Mrs. Busby. 

Fohnſon. It proved fo, my Lord. 

Foreman. My Lord, he would know whether he 
were in that Statute, in Point of Law, if this Maid 
did conſent to it? | 

Judge Powell. He was guilty of the Thing; he 
was conſenting to it afterward. | 

Johnſon. They were in Streets and Houſes before 
they married ; and fo, it ſhe had not conſented, ſhe 
might have cried out. 

Judge Powe). Did not he go to Hartwelf's Houſe, 
and to the Vine Tavern? 

Fohaſon. I cannot believe him Guilty, as I would 
anſ{wer it before God and the World. 

L. C. F. Holt. Pray conſider, do not give a Ver- 
dict contrary to plain Evidence. 

Fohnſon. By all the Circumſtances, the was as 
willing as he: All that I can ſay to it, my Lord, is, 
that he had ſomething of Connivance with this Wo- 
man. 

Foreman, Ne believed that all along. 


Fohnſon- 
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Tobuſon. I ſay, Mr. Foreman, at the Beginning Gentlemen, Are you agreed? - 
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there was ſuch a Thing, as was done by Mrs. Bayn- 
ton, without his Knowledge. 
Foreman. He did conſent before to take your 


Lordſhip's Judgement; that if your Lordſhip be of 


"RX... 5 . 
Opinion that he was concern d in the firſt . Force, 


then that will carry it. 


Johnſon. I do not know that ſhe complain'd to 


any body, my Lord: I do not fpeak for any Favour 


or Affection, my Lord; but tis merely out of a ten- 
der Conſcicnce. | 

Fireman. He agreed, that if the firſt Force was 
within the Statute, then he would comply ; and 
that we came away upon, to have your Lordſhip's 
Opinion. He believed, Mr. Swendſen did employ 
the Woman. | 

L. C. J. Holt. Do you agree? | 
 Fohnſon. I cannot, but J leave it to your Lord- 
ſhip's Pleaſure. 

Mountague. The Fact he does agree to; he does 
agree that ſhe was taken away by Force. . 

L. C. J. Holt. Was ſhe taken away by Force? 

Fohuſon. She was by the Eailiffs. 

I. C. J. Holt. Did not he take the Advantage of 
this? | 

Johnſon. She was under the Force before. 

J. C. J. Holt. Beſides, Did not you perceive 


that ſhe conſented for fear ſhe ſhould go to Neugate? 


The Law of England ſays, that is a void Conſent, 
which 1s obtained out of Fear. 


Johnſoz. My Lord, I don't know there was any 


Violence us d by him either in Word or Deed. 


L. C. J. Holt. Was not he preſent when Vio- 
lence was uſed? | 

Johnſon. Yes, my Lord. 

I. C. J. Holt. Then was Violence uſed by 
him. | | 
Johnſon. But She was very well ſatisfy d both be- 
fore and after ſhe was marricd. 

L. C. J. Helt. She was under Force, before ſhe 
was married; and indeed, all that Night, and at- 
terwards. | 

Mr. Johnſen. She was not hindred to ſend Let- 


ters. 
Coun. Who would you have carried them, the 


Bailiffs, or Mrs. Baynton? 


Johnſon. No, my Lord ; but ſomebody for halt 


a Crown, or a Crown. 


L. C. F. Holt. It appears very cvident, if you 
will believe Witneſſes, that ſhe was under a Force, 
before ſhe was married, when ſhe was married, all 


Night after, and the next Day when ſhe was at the 
If you are not fatisfy'd, I'll ſay no 


Recorder s. 
more, not one Word more. 

Foreman. We muſt go my Lord, and have been 
Faſting all Day, He is prepared for Faſting, it it be 
for a Day, or two or three. | 

Judge Pouel. The Queſtion is now, Whether 
you do not believe, upon all this Evidence you have 
heard, whether this Lady was not under an Arreſt, 
and taken by theſe Bailifts ? | 

Johnſon. Yes, I do believe that; but I do not 
believe Mr. Swendſen employed them; all that J 
ſpcak upon is this, that ſhe had her free Liberty. 
Foreman. My Lord, he was rcſolvcd to ſtand by 
what your Lordſhip ſhould ſay. 

Judge Powel. It he did nor ſet them to work, yet 
his Act afterwards made it as bad as it he had actu- 
ally employ'd the Bailiffs. 

Fohnſen, I can ſay no more, I mult agree with 


the reſt. 


Foreman. Les, my Lord, we are all agreed now: 
Then, Is he Guilty, or not Guilty ? 
5 Foreman. He is Guilty, ---- And ſo you ſay all. 
es. | 
What Goods or Chattles, @c. ? 
Foreman. We know of none. 


L. C. J. Holt. Mrs. Baynton, Will you go on > 

Mrs. Baynton. I hope your Lordſhip will take 
Notice that my Servant own'd it once. 

L. C. F. Holt. What was it? 

: Mr. Mountague. Only whether he was ro Dine 
there. 

Baynton. That which I faid, my Lord, ſhe faid 
to MC. | | 

Baynton. Mrs. Rawlins, Will you be pleaſed to 
anſwer me ſome Queſtions ? 

Rawlins. I will. | 

Baynton. Did not you fit down in the great Chair 
in the Dining-Room, and you faid, now-I muſt go 
to Bed? Did nor you pluck oft your Things, and 
gave them to me, and I gave them to Mr. Blak-'s 
Daughter ? | 

Rawlins, I conſider Mrs. Baynton, that you un- 
dreſſed me. 

Baynton. You fat in the Chair, and undreſſed 
your felt, How can you deny it? 

Rawlins. Mrs. Baynton, J can deny it, for I did 
not. | 
Baynton. Nay, more than that, when you were 
in Bed, Did not you call to Mr. Swendſez, my dear 
Husband, Why do not you come to Bed? 

Rawlins, I ſaid no ſuch thing. 

L. C. J. Holt. Where was this? 

Baynton. My Lord, it was at Mr. Blake's. 

Bayuton. Did not you ſay, Come to Bed my 
dcar Husband, you muſt love no Body in the World 
but me? | | 

Mrs. Rawlins. No, Mrs. Baynton, I did not; I 
_ taken an-Oath this Day, and I ſaid no ſuch 
thing. | | 

Baynton. Did not you ſay, that you loved him 
above all the Men in the World? 

Rawlins, No, Mrs. Baynton, I did not tell you 
any ſuch thing. 

Bajnton. Did not you fay theſe Things? 

Rawlins. No, Mrs. Baynton. | | 

Coun. Speaking to Mrs. Baynton, ſaid, Do you 
know that ever Mrs. Rawlins writ any Letters to Mr. 
Swendſen ? | 

Baynton. She would; but I would not let her. 

L. C. J. Holt. Why would you not let her? 

Banton. I told her I would not carry any Let- 
ters to him, but if ſhe defired me to tell him any 
thing by word of Mouth, I would do it; and, my 
Lord, when Mrs. Rawlins was Arreſted, I going 
down Mitehſtreet, the Coach that ſhe was in coming 
along then, and I ſeeing her in it, that was the 
only Reaſon that I went into the Bailiff's Houſe. 
When I came there, ſhe hung about me, kifled me, 
and faid ſhe deſired me to ſtand by her; when your 
Lordſhip hears, you will believe me no other than 
a Friend to her. She begged me not to leave her. 
I offered Bail to Mr. Hartwell, but he would not 
rake it; but ſaid I behav'd my ſelf fawcily. And 
when Mr. Swendſen came in, ſhe ſaid, now ſhe was 
happy. Beſides, my Lord, when he was there, he 


did not deſire her to go out of the Houſe. 


L. C. J. Holt. If you had no Deſign but for 
her Good, How came you to Mrs. Nightingale s up- 
2 on 


on ſuch a Deſign with pretence that you had a 


Law-Suit, c.? And why did you carry her out 
in the Coach, in order to be Arreſted ? f 

Baynton. My Lord, it was not the firſt time 
that they went with me in a Coach, tney deſired 
me ſeveral times to ſet them down, and I did fo. 

L. C. J. Holt. Why did you this? You pre- 
tended that you had a Law-Suir, and that you came 
to Town about it, and ir appears not that you had 
any. 
| 3 No, my Lord, I did not. 
Nightingale. My Lord, It was Mrs. S. John that 

recommended Mrs. Baynten to me. 
| I. C. J. Holt. We know that? 

Baynton. If I were ſuch a Woman as they repre- 

ſent me to be, Why did they not warn me out of 


their Houſe. Mrs. Rawlins, ſay the whole Truth, and 


remember that you are upon your Oath, I deſire not 
Favour or Affection. Did not you ſay to Mr. Swend- 


ſen, This is my own dear Husband, and this 1s the 


Ring that married us? Did not he begin to ſpeak, 
and you faid to him, Hold your 'Tongue, and let 
me ipcak 7 | | | 
Mrs. Rawlins. Mrs. Bayaton, you know I was 
very mich Intoxicated, I hardly knew I had a 
Head. a | | 
Barutca. Mrs. Rawlins, you can drink your Glaſs 
of Wine as well as any Body elſe. Mr. Swendſen 
was oiten there at Cards, and ihe was the moſt 
uneaſieſt Creature in the World when he was not 
ker Partner. Did not you deſire me to let you fit 
by him in particular? 
Mrs. Rawlins. No, I did not. | 
Bajnton. Mrs. Rawlins had ſaid this ſeveral 
times to Mr. Swendſen, to deſire him to fit by her. 
We play'd at Cards, and fav'd the Winnings till it 
ſhould come to 20 s. and deſign'd it for a Treat. 
Did not you ſay you would treat Mr. Swendſen, 
and would ſend for Walnuts and Apples? But I faid, 
No, you ſhall not? 5 
Mrs. Rawlins, I did ſend for Walnuts and Ap- 
ples; but it was not with a deſign to pleaſure 
Mr. Swendſen. 
I. C. J. Holt. Mrs. Baynton, Why did you fay 
Mr. Swendſen was your Brother? 
Baynton. I never ſaid he was my own Bro- 


ther. | 
L. C. J Holt. You ſaid it. 
Banton. No, my Lord, I ſaid he was my 


Siſter-in-Law's Husband. 1 

L. C. F. Holt. How was ſhe your Siſter-in- 
Law. 

Baynten. By Adoption, my Lord. 


L. C. J. Holt. By Adoption, What do you mean 


by that? 

Baynton. Mrs. Rawlins, if you had no mind to 
him, Why did you give him ſuch Encouragement, 
g to Kiſs him, and go betwixt his Legs and kiſs 

im ? 

Mrs. Rawlins. 1 take it upon my Oath, that I 
never did fo in all my Life. 

Baynton. Did you not love him ? | 

Mrs. Rawlins. No, not well enough for to make 
him my Husband. 

Baynton. My Lord, It is very hard that all 
theſe Things that I have ſaid to her, are all true, 
and ſhe hath made a Reſolution to fay nothing 
but No. | 7 4 

L. C. J. Holt. Mrs. Rawlins, Did you deſign to 
have Mr. Swendſen for your Hus band? 
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Mrs. Rawlins. My Lord, I was threatned to be 
ſent to Newgate, if I did not marry him. You 
know, Mrs. Baynton, that you ſaid, that if I did 
not marry your Brother, they would carry me to 
Newgate. 

Baynton. I never in my Life ſaid any ſuch 


thing. 


5 | 

L. C. J. Holt. Pray, Mrs. Baynton, give an Ac- 
count how you have lived ? 
Baynton. I never run into any Body's Debt. 

L. C. F. Holt. Had you a Husband ? 

Baynton. Yes, my Lord. | 

I. C. J. Holt. How long hath he been dead? 

Baynton. Eight Years To-morrow. | 

L. C. J. Holt. But you have had a Child lately, 
within this Four months: Are you married now? 

Baynton. Yes, my Lord, I am married. 

L. C. J. Holt. How do you prove that? 

Bajnton. I could give your Lordſhip an Ac- 
count; but it is not proper now, before the whole 
Court. 

L. C. J. Holt. Is it not proper now? 

Baynten. No, my Lord, for ſome Reaſons. 

L. C. J. Holt. I think it is very proper. 
give an Account how you have liv'd ? | 

Baynton. I have a Siſter at Barbadoes that hath 
been very kind to me. 

L. C. J. Holt. Was you married to Mr. Bayaton? 

Baynton. Yes, my Lord. 

L. C. J. Holt. Mr. Hartwell, Who directed you 
to take out this Writ againſt Mrs. Rawlins, at the 
Suit of one Jones ? | 
Hartwell. My Lord, I was ſent for to the Star 
and Garter Tavern in Drury-Lane, by Mr. Holt. 

L. C. J. Holt. Where is he? 3 

Hartwell. He is not yet taken. He ſent for 
me twice before I went. When I came to him, I 
received Money for a Writ againſt that Lady ; on 
which I ſent my Aſſiſtant for a Writ. : 

L. C. F. Holt. Who was your Aſſiſtant ? 

Hartwell. ( Pointing to Spur, ſaid, he was his 
Alfiſtant.) I ſent the Writ to Mr. Wakeman, to 
get him to ſerve it. He was not at home, and I 
went to him the next Morning. I asked him whe- 
ther he would ſerve the Writ, he told me he would; 
and I told him the ſame that Mr. Holt told me, 
that it could not be done till Friday Morning. On 
Friday Morning Mr. Holt went with me, and theſe 
Officers, H/akeman and Spur. He bid us be ready, 
and ſaid the Coach was coming. So we ſerved the 
Writ as we were ordered, and went to the Star and 


Pray 


Carter Tavern in Drary-Lane; from thence I car- 


ried her to my Houſe. It I had had any miſtruſt 
of any. bad Deſign, I would have carried her back 
again, But I came forward with her to my Houſe. 
In a little time after ſhe had been there, came 
Mrs. Baynton, and one that is gone now, [meaning 
Mi. Swendſen | was {ent for, by ſome Statagem 
that I knew not of. They being together, told 
me, that every thing was agreed of and made 
caly. | | 
L. C. J. Holt. What was made eaſy ? 

Hartwell. The Debt, as I thought, my Lord. 
When I carried the Young Gentlewoman firſt to my 
Houſe, I leſt her with my Wife and a young Wo- 
man. When I came home again, I found Mr. 
Swendſen and this Gentlewoman there, who told 
me, that every thing was made caſy. On which 


S 
they deſired to go to any Tavern, I knew not where: 


but they agreed to go to the Line Tavern in 
Hollourn. 
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Night, if I would meet them at Mr. Holli's. Away 


L. C. J. Holt. Why did you take her from her 
Friend Mrs. Busby. 

Hartwell. It is uſual with Officers to do with 
Priſoners as they pleaſe. 

L. C. J. Holt. That is a barbarous thing to ſe- 


parate them one from another, when you could ap- 
prehend there was no danger of being reſcued. 


Hartwell. My Lord, I beg your Lordſhip's Par- 


don, I have no Counſel but my ſelf ; I may ſpeak 
Things in Point of Law that may prejudice my 
Life; bur as to the Purpoſe Vil ſpeak the Truth. 

IL. C. J. Holt. You made her put on her Mask; 
you forc d her to it. | 

Hartwell. Mrs. Rawlins, Did I force you to 
put on your Mask? 5 

Mr. Rawlins. Yes, he forced me, but I would 
not at firſt ; but he forced me. When I cry'd out 
Murder, he ſaid, Put on your Mask, and hold 
your Tongue, or you ſhall go to Nerwgate. 
I. C. J. Holt, What Writ had you againſt 
Mrs. Busby ? | | 

Hartwell. There was no ſuch thing, my Lord. 

L. C. J. Holt. You ſaid you had a Writ againſt 
Mrs. Busby, and another againſt Mrs. Rawlins. 

Hartwell. My Lord, as to a Writ againſt the 
Young Lady, there was one; I know no other 
poſitively. | 

L. C. J. Holt. Why did you refuſe Holt's and 
Swendſen's Pail. | 

Hartwell, It was no ſuch thing, my Lord; I 
cannot help what the People ſwear : I hope to 
prove to the contrary, both from the beginning to 
the end. | 

I. C. J. Holt. Why did you part with your Pri- 
ſoner at the Vine Tavern without Bail? 
Hartwell. My Lord, I no ſooner came into the 
Vine Tavern, but the Perſon that employ'd me, 
gave me the Money; which was this Woman, | point- 
ing to Mrs. Baynton.} | 

Baynton. You ſaid Holt employ d you. I gave 
him no Money, my Lord ; and he declared, that 
he never ſaw me before in his Life. 


Ar. Parker called. 
L. C. J. Holt. Where do you live? | 
Parker. I lived at the Star and Garter then, 
and Mr. Holt was there, who ſent me for Mr. 
Hartwel. 
Hartwell. My Lord, when I came there, Mr. 
Holt was drinking and it was all out but a Glaſs. 


He asked me to drink; which I did. Then we 
went from the Star and Garter down to the Mitre 
in Weſtminſter, which was Holt's Houſe. Being 


there, and I ſmoaking a Pipe, in came this Lady, 
[ pointing to Mrs. Baynton ] and gave me Money 
for a Writ- I ſent my Aſſiſtant & the Writ, and 
the firſt Perſon I lit of, which was Mr. Valeman, 
I made uſe of to aſſiſt me in it. When I ſerv'd it 
at the Star and Garter Tavern, this Gentlewoman, 
[ pointing to Mrs. Ba ynton] ask'd me where I liv'd ? 
I faid in H/itchſtrees. Said ſhe, take care of her, 
(Mrs. Rawlins) and take her along with you to your 


Houſe. or you will loſe your Money. So I carried 
her to my Houſe, and having Buſineſs elſewhere, I 


left her with my Wite, and a Young Woman to keep 
her Company. When I came again, I found Mr. 
Swendſen and this Gentlewoman there drinking a 
Pint of Sack. They rold me if I would go to any 
Tavern, the Buſineſs ſhould be made up. We took 
Coach and went to the Vine Tavern, and there the 
matter was made an end of. They told me that 
theywould ſatisſie me for my Trouble on Monday 


I went, and was taken ill to that degree that 1 
thought I ſhonld have died. | = 

L. C. J. Holt. How can you prove that ſhe em- 
ploy 'd you. 

Hartwell, I believe I ſhall have ſomebody to 
prove that. But, my Lord, the main Witneſs of 
mine is not come in, and that is Mr. Holt. 

L. C. J. Holt. He is fled. | 

Hartwell, But, my Lord, I ſuppoſe his Wife is 
here. My Lord, I hope you will allow Mr. 7//ate- 
man to come into the Court, that I may ask him 
ſome Queſtions. _ | 5 | 

J. Powel, A Woman cannot be a Witneſs for or 
againſt her Husband ; Then for what reaſon ſhould 
ſhe be called ? | | | 

Hartwell. What can be more material than my 
going to Holr's? I have no other Perſons to ap- 
pear for me? | b 

L. C. J. Holt. Did Holi firſt employ you? 

Hartwell, He firſt ſent for me, my Lord. 

L. C. J. Holt. Have you any other Witneſſes ? 

Hartwell, My Lord, I thought they call'd for 
Wakeman. © 

Mr. Wakeman called. 

| C. J. Holt. Ask him what Queſtions you 
will. | 

Hartwell, Mr. Wakeman, Who was it employ'd | 
me ? | | 

 Wakeman. He never told me who employ'd 
him till he came to the Recorder's, and then he 
told me that this Woman | point ing to Mrs. Bayn- 
ton] employ'd+him. The Recorder ask'd me who 
it was employ'd me? Hartwell made Anſwer, and 
ſaid, I employ'd him; and faid likewiſe, that the 
Woman brought him Money for the Writ. 

Baynton. I never gave Hartwell Money, nor 
employ'd him, nor confeſſed to the Recorder. 

Mr. Wakeman call'd a Witneſs, who ſaid for 
Hartwell, that twas Mrs. Baynton confeſſed before 
the Recorder upon her Examination, that ſhe gave 
Money to, and employ'd Hartwel to ſuc out a Writ 
againſt Mrs. Rawlins, at the Suit of V. Jones for 
20 J. and gave for Reaſon, on farther Examination, 
that the ſaid Jones owed Mrs. Baynton 201. And he 
wrote to Mrs. Baynton to get Arreſted Mrs. Rawlins 
for 20 J. due from her to Jones; and that on ſuch 
Arreſt, Mrs. Rawlins would pay the Money to 
Mrs. Baynton. 

L. C. J. Holt. Have you any thing more to fay ? 

Hartwell. My Lord, I never ſaw Mr. Swendſen be- 
fore he came to my Houſe with Mrs. Baynton, when 
the Young Gentlewoman was there. When I came 
in, they were drinking a Pint of Sack together. 
The Young Lady was very free to go to the Vine 
Tavern, Madam, Were you not free to go ? 

Mrs. Rawlins. I do not deny but I was free 


to go. | 


Hartwel. Did we offer any Rudeneſs to you at 
that Place ? 
| Mrs. Rawlins. No, not then. 
L. C. J. Holt. That is the thing you are to 
anſwer to, your taking her away by Force. 
Hartwell, My Lord, I know nothing of it; I 
cannot help it, my Lord, there is nothing in it. 
Hartwell. Mr. Wakeman, Did I know any thing 
of your being with Mr. Holt and Mr. Swendſen at 


the #7ve-Bell Tavern? 


Wakeman. I don't know that you did. 
Hartwell, No, my Lord, I knew nothing of it 
till laſt Thurſday he told me of it, | 


. 


L. C. J. Holt. Who ſent for Mr. Swendſen ? 


Rawlins. Mrs. Baynton. RS | 
bp Hove Mrs. Rawlins, Was I in the Houſe 


: t Time? 
J pon” No, I did not ſee you there then. 
Hartwell. My Lord, with Submiſſion to your 
Lordſhip, I underſtand by ſomething I have heard, 
fince Thave been in Cuſtody, that this Gentlewoman, 
Mrs. Baynton, faid to Mrs. Rawlins. Shall I ſend 
for my Brother ? | 
Z. C. J. Holt. Do you keep 2 Publick Houſe ? 
Mr. Hartwell. No, my Lord, only a Priſon-Room, 
but ſell no Drink: This Gentlewoman was in the 
Parlour all the while. a 
L. C. J. Holt. Hare you any thing more to ſay? 
Hart u el. Nothing at all, my Lord; I was rul'd 
by the Perſon that employed me. ems 
J. Poel. What did you apprehend by this? 
| Hartwell, She told me there was one gone for; 


and ſhe ſaid ſhe would bring a Gentleman to pay 


me the Money. 

L. C. F. Holt. Mr. Spur, What fay you ? 

Mr. Spurr. I know nothing more of the matter, 
than Mr. Hartwel!'s giving me Money for taking out 
the Marſhal's Court Writ, and I wasemploy'd by him. 

I. C. J. Holt. When Mrs. Busby cry'd out, did 
you not ſay, What have you got by your Bawling ? 

No pe 1 made. 8 

Mr. Mountague. We have a few Words to re- 
ply, if the Priſoners have done. The Gentlewoman 
at the Bar inſtſts upon it, that Mrs. Rawlins was 
conſenting to the matter, was in Love with Mr. 


Swendſen : We think, not only by the Evidence 


given, but by what they ſay themſelves, that ſhe 
was carry'd away by Force. Indeed when ſhe was 
taken into Hartwell's Houſe, there was no body by 
at that Time, but thoſe ſhe was not afraid of. To 
conclude ; if there was any Conſent by Mrs. Raw- 
lins, it was only to have her Bail'd ; it was that on- 
ly that ſhe deſign' d. Hartwell ſays, he was only 
employ das a Bailiff by Holt: He carry'd them from 
his Houſe to the Vine Tavern: Now, what Occaſion 
had he to carry them to the Tavern for Bail > We 


ſhall prove further, that when they came to the Vine, 


Hartwell himſelf was ſaid to be the Bail for the Action. 

| Anne Cotchet called, and Sworn. 

Mr. Mountague. Miſtreſs, pray will you give an 
Account how Hartwell brought the Priſoner there? 

Cotchet. Mr. Hartwell, when the Coach came, 
ordered a Pint of Wine for the Coachman. The 
Drawer ſaid, We draw, and draw, but don't know 
who will pay forit. Mr. Hartwell came to me, and ſaid, 
it was an Arreſt for 120 J. that he would ſee us paid. 

T. C. J. Holt. Was it the Woman in the White 
Gown that was Arreſted for 1 20 l. 

Cotcbet. Yes, my Lord. 

Hartwell, Did you ſee me in Company with the 
Parſon? | | 

Cotchet. You came down Stairs, and ordered a 
Pint of Wine for the Parſon, and half a Pint beſides ; 
and told me the Parſon was the Bail. 
_ Hartwell, I did not know that the Parſon was 
in the Houſe, till I had juſt done my Buſineſs, and 
was going away. Did you ſee me with the Parſon, 
Madam Rawlins? | 

Mrs. Rawlins. I do not tell you fo. 

| Mountague. All that is to be proy'd in this In- 

dictment is, that ſhe was taken away againſt her 
Will, and afterwards compell'd to marry. 

Cotchet. I did not ſee Mr. Hartwell after that. 

L. C. J. Holt. Gentlemen of the Jury, theſe 
TD 8 are Indicted for Felony, upon the 

vol. V. | ID 5 
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Statute made in the Third Year of King Henry the 
Seventh; That they with Haagen Swendſen now con- 
victed, and Thomas Holt that is fled, did violently 
and feloniouſly aſſualt one Pleaſant Rawlins, being 
ſeized of an Eſtate of Inheritance about 207. per Ann. 
and poſſeſſed of a Perſonal Eſtate of the Value of 
2000 l. and took her away by Force againſt her Will; 
and that he, Swendſen, did marry her. Now the 
Queſtion is, Whether the Priſoners at the Bar are 
guilty of this Crime? Firſt, As to Mrs. Baynton, 


you have heard what an Account is given of her : - 


She was a Perſon that came to lodge at Mrs. Nigh- 
tingale's Houſe in Stretton-Grounds in Weſtminſter : 
She went for a Widow, by the Name of Sarah Bayn- 
ton. It ſeems, Mrs. Busby and Mrs. Rawlins did 
lodge about Three Years in Mrs.Nightingale's Houſe. 
They being all ſingle, were very well fatisfy'd one 
with another. Mrs. Rawlins was placed by her 
Guardian under the Care of Mrs. Busty; and has a 
Perſonal Eſtate of 2000 J. and 20 l. a Year. About 
three Weeks before Michaelmas laſt, you hear of one 
Mrs. St. John that was an Acquaintance of one Mrs. 
Nightingale's, came toher and told her of Mrs. Bayn- 
ton, a well-diſpoſed Gentlewoman, that was come 


to Town about a Suit of Law, and thought ſhe ſhould 


ſtay about > Month, and thought that her Houſe 
was a proper Place for her Lodging, and gave her a 
very good Character, that ſhe was a Civil Religious 
Woman, of a good Converſation, and deſired to be 
near the Church. After ſome Time, Mrs. Baynton 


came her ſelf. She ſaid, as Mrs. St. John had done 


before, that ſhe came to Town about a Law Buſi- 
neſs, was a Widow in the Weſt. Mrs. Nightingale, 
by reaſon of the Character that was given her, re- 
ceived her into her Houſe. When ſhe was there, 
ſhe behaved her ſelf very civilly for ſome time; ſo 
that Mrs. Nightingale and Mrs. Busby were well 
pleaſed with her, and thought her to be a Gentle- 


woman of very ingenious Converſation. She tells 


them ſhe had a Brother that had Intereſt in Ship- 
ping; and fo there was an Invitation of Mrs. Busby, 
Mrs. Rawlins, and Mrs. Baynton, to go on Ship- 
board, where they were treated by Mr. Swendſen. 
Mr. Swendſen uſed to viſit Mrs. Baynton ; and ſhe 
uſed to call him Brother : While ſhe was there, 
Swendſen dined 9 or 10 Times She had not been 
there long, before they began to have different ap- 


prehenſions of her from what they had at firſt, and 


were very uneaſy at her Continuance. Mrs. Baynton 
did apprehend there was ſome appearance of Un- 
eaſineſs; and came to Mrs. Nightingale and told 


her, ſhe had made an end of her Suit of Law, and 


had no occaſion to ſtay in Town, but would return 
into the Country. It ſeems Mrs. Nightingale and 
Mrs. Busby were well pleaſed with Mrs. Bayntons 
Warning. Before ſhe went away, ſhe underſtood 
that Mrs. Busby and Mrs. Rawlins uſed: to go to 


Oxenden Chapel; ſhe came to them and ſaid, ſne 


had occaſion to go that way with'a Band-Box to 
her Milliner's ; told them ſhe went in a Coach, and 


if they pleaſed they might go with her, and ſhe | 
would ſet them down at a Place near the Chapel. 


They accepted her Civility, thinking nothing of 
2 and as the Coach was * . it 
was ſtopped by Bailiffs, and all on a ſudden Hart- 
well opens the Coach, and rhruſts himſelf into it. 
Mrs. Busby and Mrs. Rawlins were not conſcious of 


any Cauſe of an Arreſt, thought the Arreſt was upon 


Mrs. Baynton, they began to be concern d for her; but 
it appeared that twas upon them, and then Mrs. 
Baynton ſeemed as much concern d for them when they 
were both to be carry d away; but asked Hartuel 
5 244 what 
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what ĩt was for? He told them it was no great Matter; 
but it you and I talk together a little, all will be well. 
Mrs. Baynton expreſs'd her ſelf to be much concern'd 
tor Mrs. Busby; ſhe adviſed her not to talk any 
Thing with him, without her Friends were nigh. 
And when they were in the Coach, it was directed 


to be drove away. Mrs. Busby defired to be carried 


to Fleetſtreet to her Friends; but Hartuell would 


carry her to the Star and Garter Tavern in Drury- 


Lane. Mrs. Bayntoa continued in the Coach until 
they came thither, and then pretended to go tor 
Mrs. Busby's Friends; and when they were ar the 
Star and Garter Tavern they were carry'd into a 


Back-Room. Mrs. Busby forced her ſelt with the 


young Woman into a Fore-Room ; then Hartwell 
laid Hands upon Mrs. Rawlins, and faid the was his 
Priſoner, and carrics her away by Violence, forces 
her down Stairs, and ſwears at her to put on her 
Mask, otherwiſe he would carry her to Newgate. 
Mrs. Busby, the Priſoner above Stairs, was to go to 
Neugate, as was pretended ; but Mrs. Rawlins was 
to go to the Aan halſea. Away ſhe was carried to 
the Houſe of Mr. Hart well; but Mrs. Bayaton who 
pretended, that as ſhe was going by chance that 


way heard Mrs. Raulins named; thereupon ſhe goes 
in, and very luckily finds her there, and pretends | 
to pity her Condition, and ſaid ſhe had been with 
| ſeveral of her Friends to be her Bail, but could pro- 


cure none of them to come. Then ſhe ſaid ſhe would 
go for her Brother Suendſen, who ſhe was ſure 


would be her Bail. Upon that Meſſage he came, 


and then Mrs. Rawlins was to be carry'd to the 
Vine Tavern. Mrs. Baynton went with her rhither, 


as they pretended, to make up the Buſineſs. Then 
it was propoſed that Holt and Swendfen ſhould be - 


Bail. Hartwell refuſed them as infufficient : Upon 
which ſhe was told ſhe was in danger of going to 
Newgate, and Bail could not be taken; and the 
only way was, that ſhe muſt be marry'd to Swend- 
ſen; and if ſhe did not marry, ſhe ſhould go to 
Newgate. Mrs. Baynton took the Ring from off her 
Finger, in order to get a Wedding-Ring to be made 
by it ; which being procured, there was a Parfon in 
the Houſe ready provided with a Clark to do the 
Office, who came into the Room where the Mar- 
riage was made, and ſo ended that Arreſt. From 


the Vine Tavern ſhe is carry'd with Mr. Swendſen 


and Mrs. Bayzton to Blake's Houſe, and there ſhe 


was forc'd to Bed: Within an Hour and Half they 


ariſe againat Seven a Clock at Night ; and thus the 
Marriage was Conſummated. As for Mrs. Baynton 
there is this further Proof upon her, that ſhe did 


pay Hartwell for this very Arreſt, which is proved 
upon her by her own Conteſſion, before the Recorder. 


Then, as to Hartwell, he is affected by theſe Circuin- 
ſtances. Firſt, there was no Proceſs againſt Mrs. 
Busby, but yet ſhe was Arreſted and carry'd to the 


Garter Tavern, where ſhe was kept in Cuſtody un- 
til the Evening, and could not procure any Friends 


to be called to her ; and during the time of her being 
there, Mrs. Rawlins was married to Mr. Suendſen 
at the Vine Tavern. And it is further prov'd againſt 
him, that when the Parſon was come, he told the 
Miſtreſs at the Vine Tavern, that the Parſon was to 
be one of the Bail It is alſo prov'd, that he inſiſted 
upon very good Bail; for he told the Woman of the 
Houſe the Arreſt was for 1 20 J. when as it appear'd 
it was but for 20/. Now you are to conſider what 
hath been ſaĩd in their Defence. Mrs. Baynton ſays, 
that Mrs. Rawlins was in Love with Mr. Swendſen, 
and did complain of her Confinement and hard 
Uſage ; and that the told her ſhe could help Mr. 
du endſen to a young Lady at her own Diſpoſal ; and 
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that there was one Mr. Pugh that made Application 
to Mrs. Rawlins ; but ſhe return'd his Letters that 
ſhe had recciv'd from him: That Mrs. Rawlins did 
lay, that ſhe could help Mr. Swendſen to a Lady that 


had a Fortune at her own Diſpoſal, which is own'd 


by Mrs. Rawlins ; and that by that Lady ſhe did 
mean her felt; but that the had any familiar Dif- 
courſe with him in the Garden, or that ſhe was Sick 
for him, and went up and Cried for him, that ſhe 
denies upon her Oath. And further ſays, that ſhe 
never intended to do any Thing againſt the Advice 
of her Friends, or that ſhe had ſet her Love upon 
him. Then Mrs Baynten charges Mrs. Busby, that 
ſhe had a Kindneſs for her Brother Swendſen, be- 
cauſe ſhe ſaid he was her beloved Likeneſs. Mrs. 
Busby owns, that he was ſomething like her Hus- 


band, and on that Account might innocently call 


him ſo. As for Hartwell, he relies on his being a 
Bailiff, and in Execution of his Office, being em- 
ploy'd by Mr. Holt and Mrs. Baynton, and that ſhe 
paid him for the Writ, Mr. Holt ſent for him, and 


he knew nothing bur of Arreſt, and was not privy 


to any other Deſign. It is prov'd indeed, that Mr 
Holt did fend for him. This is the Sum and Sub- 
ſtance of his Defence. I muſt tell you, that if Hart- 
well was employ'd in this Deſign, in order to take 
her into Cuſtody to carry on this Marriage, and 
was privy to it, then he is equally Guilty; but it 
he did only Act as a Bailiff, and did not know the 
Deſign, then he is not Guilty. But his Arreſting 
Mrs. Busby, againſt whom he had no Proceſs, and 
raking Mrs. Rawlins from Mrs. Busby to his own 
Houſe, and from thence carrying her to the Vine 
Tavern ; his pretending that the Warrant was for 
1 20 J. when as in Truth it was but for 20 J. and his 
pretending that the Parſon was to be the Bail, 
though he was not preſent in the Room where the 
Marriage was, but hard by ; yet he was in the ſame 
Houſe, which is all one, it he knew what Defign 
was a- foot: Thefe are the Things you are to conſi- 
der of As for Mrs. Baynton, ſhe pretended ſhe was 
a Widow, and you hear how ſhe proves it; and 
when ſhe is taxed with having a Child, then ſhe 
fays ſhe hath a Husband. And when ſhe is asked 
about him, ſhe will give no Account, nor how ſhe 
ſupports her ſel She faid indeed ſhe paid every 
Body their own, and that ſhe has no Difference with 
any Body whatſoever. Sne pretended ſhe was Mrs. 
Rawlinss Friend in what the did; but it is plain 


by what ſhe owns her ſelf, that ſhe employ d Hart- 


1 el and paid him for the Writ. And her pre- 
tending to ſet them down at Oxenden Chapel, there 
it was her Deſign to bring them under that Force 
to effect this Marriage. I muſt leave it to you to 
conſider, whether from the beginning to the end ſhe 
was not an Actreſs and a Manager of this whole 
Buſineſs. She hath been asked how Mr. Swendſen 
cam: to be her Brother. Firſt ſhe ſays, he was her 
deceaſed Siſter's Husband Then being asked who 
was that Siſter? She ſaid he was an Adopted Siſter's 
Husband. It was very extraordinary tor her to go 
to Mr. Hart wells Houſe to the young Gentlewo- | 
man, and pretend thar ſhe came by chance, and 
heard her Name. I muſt leave it to you Gentlemen 
of the Jury to conſider of the whole Matter: And 
as for Spurr, he was an Under-Officer, a Bailift $ 
Follower, and might be ignorant of the Buſineſs. 
You have not Evidence enoughto make it appear that 
he was privy to this Deſign, and therefore you arc 
to acquit him; but as to Mrs. Baynton and Hart- 
well, if they were privy to this Deſign of a Forcea- 
bly taking away of Mrs. Rawlins, with an Intent to 
marry her to Swendſen, as it is plain that he was an 

| | Actor, 
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Actor, and ſhe an Abetter in the Force; then Gen- 
tlemen you are to find them Guilty: If you are not 


ftisficd, you are to Acquit them. 


The jury went out for half an Hour, and brought 


in the following Verdicts. 


Mrs. Bay nton, Guilty. 
Mr. Hartwell, Not Guilty: 
Mr. Spurr. Not Guilty. | 
L. C. J. Holt ſaid to Hartwell, Du have had a very 


Merciful Jury, let it be a Warning to you for the future. 


Baynton. My Lord, I am with Child. 
I. C. J. Holt. That will be conſidered on Saturday. 
Saturday, November the 28th, 

The Priſoners were called to the Bar to receive Sen- 
tence of Death. 1 

Mr. Sol. Gen. I pray your Lordſhip's Judgment 
againſt the Priſoners at the Ear. 

Cl. of Arr. Haagen Swendſen hold up thy Hand. 
Thou haſt been convicted of Felony done by thee 


and committed on Mrs. Pleaſant Rawlins, and the 


Jury hath found thee Guilty ; What have you to ſay 
tor your ſelf, why you ſhould not receive Sentence 
of Death according to Law ? 

Mr. Swendſen. I could ſay a great deal, but J ſhall 
ſay but a very little. I do not doubt but the ho- 
nourable Court obſerv d how various ſhe was in her 


Evidence. What ſhe deny'd in my Trial, ſhe con- 


feſs'd in Mrs. Baynton s; and fo J leave it to the 
Court, if there may be an Arreſt of Judgment till 


the next Term. | 

L. C. J. Holt. Unleſs you can ſhew us ſome Cauſe 
for it, it will not be granted. 

Swendſen. My Lord, She ſaid thoſe Things in 
her Trial which ſhe deny'd in mine. 

L. C. J. Holt. Some Things ſhe mentioned in your 


Trial, that ſhe had no occaſion for in hers. 


Swendſen. The ſame Things that were in my 
Trial were in hers. | 

L. C. J. Holt. There were ſome Things in her 
Trial that was not in yours. | 

Cl. of Arr. Sarah Baynton hold up thy Hand. Thou 


| haſt been Indicted for Felony, and found Guilty. 


What haſt thou to ſay for thy ſelf, why you ſhou'd 


not receive Sentence of Death according to Law ? 


Baynton. My Lord, Lam with Child. 

L. C. J. Holt. That is no Plea againſt Judgment. 

Baynton. My Lord, I defire that it may be 
taken into Conſideration, how that ſhe contradicted 
her {elf in her Evidence; that ſhe ſpoke thoſe Things 
in Mr. Swendſen's Trial, that ſhe contradicted in 
mine. I think I have a great deal of Injuſtice ; I 
am as innocent as any Perſon in the Court. 

L. C. J. Holt. That you did this Thing is moſt 
apparent : that you deluded this young Perſon, and 
pretended your ſelf to be a Perſon of Quality, a Reli- 


gious Woman, and one that come out of the Coun- 


try about a Law-Suit; that you pretended that this 
Mr. Swendſen, the Priſoner at the Bar, was your 
Brother, your Siſter's Husband ; and all this Falſe 
Dealing was to bring him in todelude this Woman. 
It is plain, you had no Suit of Law, as you pretend- 
ed. It is plain, you took out this Proceſs againſt 
the young Gentlewoman. Ir is plain, that you pre- 
tended you would ſet them down at a Chapel. 

Baynton. It is not the firſt time, my Lord, that 
I ſet them down. | 

L. C. J. Holt. But you made uſe of this Strata- 
gem to accompliſh the Arreſt, You have deluded 
the World by theſe Things; and indeed it is very 


hard againſt you. 


Baynton. My Lord, they deſired me to ſet them 
down. 8 


Vol. V. 


L. C. J. Holt. The Licenſe was taken out before 
the 6th of November a conſiderable time. 

Baynton. My Lord, She cannot deny but ſhe 
ſpoke for it to me. She her ſelf ordered it to be done. 
My Lord, when I was upon my Trial, abundance 
of People prompted her to ſpeak thoſe Things ſhe 
knew nothing of ; Mrs. Busby in particular ; though 
I do not queſtion but ſhe her ſelf would have mar- 
ried Mr. Sweadſen, for ſhe expreſſed Love for him 
in calling ot him her Beloved Likeneſs. | 

J. C. J. Holt. She ſaid he was like her Husband, 
and therefore on that Account ſhe might ſay ſo. 

Crier, Make an O Tes. 

Swendſen. My Lord, my Trial has already made 
a great Noiſe in the World; and I do not know but 
that by this time it may be come to the Queen's 


Ear, therefore I deſire that your Lordſhip would 


be 2 to make a favourable Conſtruction of it 
to her. | 

L. C. J. Holt. Well, I do not queſtion but Her 
Majeſty hath heard of it. 

Crier, Make an O Ne, while Judgment is given. 

Juſtice Powell. You that are the Priſoners at the 
Bar, Haagen Swendſen and Sarah Bayntou, you have 
been both Tried and Convicted of a very great Of- 
fence, for which you are brought to receive that 
Judgment that the Law requires. You have had a 
very ſolemn Trial, and have both been Convicted 
-—_ very plain and full Evidence. Your Offence is 
of a very high Nature; and I am glad that you have 
had ſuch a folemn Trial, that all People may know 
how great a Crime this of Fortune-ſtealing is (which 
is Death by the Law) and may take Warning by 
you; It may be a great many People do not know 
how penal this Offence may be, but I hope your 
Trial may be a Means to deter others from making 
uſe of ſuch wicked Practices. Your Offence hath 
been in a Nation where Property is better preſerv'd 
than in any other Government in the World. Here 
it 1s Death for a Man to take away any Thing, 
though never fo ſmall, by way of Robbery : How 
much worſe is it for you to take away the Child of a 
Man, and with her all that he hath gotten by his 
Induſtry all his Life-time, at once? This is moſt 
certainly a very great Offence againſt the Publick, 
being ſo great a Violation of Property ; and the In- 
Jury you have done tothis Woman is very great too, 
and cannot be repaired : All the Satisfaction that 
can be given, is by taking away the Lives of thoſe 
Perſons that were the Contrivers of it. You Haagen 
Swendſen have had the Privilege (the Law allows to 


Foreigners) of a Party-Jury ; and I believe, had 


there been any room for a Jury to bring you in not 
Guilty, you had not been found Guilty; but the Fact 
was prov'd ſo plain upon yon that they could not poſſi- 
bly avoid it. It is true, you inſiſted upon it that you 
were not preſent at her firſt taking, and that ſhe gave 
her Conſcnt to the Marriage. Ir istrue, that you were 
not preſent when ſhe was firſt raken, but there were 
ſtrong Preſumptions to conclude that you were pri- 
vy and conſenting to it, which will render you equal- 
ly culpable as if you had been preſent. For when 
ſhe was taken in Cuſtody, ſhe was brought to an 
Houſe where Holt and you were ſeen together; Holt 
being the Man that ſet the Coach, and gave Di- 
rections to the Bailiffs when to ſcize her; and be- 
ſides, you had a Licenſe prepar'd for your Marriage 
to her. Theſe are very great Circumſtances of your 
being privy to the firſt raking. Bur admitting you 
were not privy to the firſt taking, you were privy to 
her being in Cuſtody under an Areſt, when you 
was brought to Bail this Woman ; and Word was 
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brought in that they were contented to take 


Bail, but excepted againſt your's ; and when ſhe 
was told by Sarah Bayzton ſhe muſt go to Newgate 
unlefs ſhe marry'd you, you were preſent at all this; 
and this being done and acted whilft the firſt Force 
was continued upon her, is in Law a forceably tak- 
ing: fo that you are plainly guilty of a forceable 
taking. And then alſo if that were neceſſary of 
marrying of her by conſtraint, ſhe being under 


Menaces, that it ſne would not marry you ſhe muſt. 


go to Newgat? ; You your felt were conſcious, this 
was no ſuch Conſent as Marriage requires, fince 
thar Evening you made Application to a Juſtice of 
Peace to take an Affidavit from her that ſhe had 
given her Conſent. When you brought Witneſſes 


to give an Account of your former Life and Con- 


verſation, that ſome Years ſince you were an able 
Merchant in your Country, one in great Credit, an 


ingenious Man, and of good Intereſt and Acquain- 


tance there; I confeſs, J had great Commiſeration 
for you, and thought that this Misfortune befel you 
upon the Account of your Acquaintance with this 
ill Woman; the Acquaintance with ſuch a Woman 
will make à rich Merchant quickly poor, will ſoon 
reduce a wealthy Man to a Morſel of Bread. I 
am aſraid that the hath been a very great Inſtru- 
ment in your Ruin. 

And you Sarah Bayntoir, when you were ask d to 
give an Account of what kind of Lite you liv'd, it 
appear'd to be bur a very forry one indced, ſo that 
could not but conclude you to be a very lewd 


Woman. You had Wir and Parts enough which. 


might have been of great Service to you, it you had 
lived honeſtly; but you made uſe of them to ano- 
ther End, and it is not fitting that you ſhould live 
longer that cannot live better. You contrived and 
carried on all this wicked Deſign from firſt to laſt ; 
and that you might the better perform it, you went 
to a civil Honſe under the Character of a Gentle- 
woman, that came out of the Country about a Suit 
of Law. There you pretend to bea very good Wo- 
man, and ſcem to be much pleaſed with the Fami- 
ly, becauſe they were ſober People; but your De- 
ſign was to entice and delude this young Woman. 
Whether your Deſign at the beginning was to com- 
mit this Fact, I cannot tell; but being not uſed to 


this Courſe of Lite, you could not wear your Dif- 


guiſe long without Diſcovery ; you began to be ſu- 


ſpected and to be ſeen through ; the Family was 


very willing to be rid of your Company ; which 
you perceiving, you reſolved you would Atchieve 
your Deſign before you went. For that End you in- 
ite them into a Coach, promiſing to ſet them down 
where they were going; but inſtead of that, you em- 
ploy Bailiffs to Arreſt them: for you with your own 
Hand paid the Bailiff that was to do it; and after 
they were taken, you pretended to pity them. And 
when Mrs. Rawlins was at Mr. Hartwell's Houſe, you 
pretended that you accidentally and providentially 
over-heard her Name mentioned in Mr. Hartwell's 
Houſe, as you paſſed in the Street. You go into the 
Houſe, and pity her Condition, and propoſe your 
Brother for her Bail ; but inſtead of that, all your 
Deſign was to bring about this Marriage; and for 
that end you forced her Ring from her to get ano- 
ther made by it. It was yon that told her ſhe muſt 
go to Newgate unleſs ſhe married your Brother; 
and afterwards that forced her to Bed. From the 
Beginning to the End you carried on this wicked 
Deſign to the Ruin of this young Woman; you 


have a great deal to anſwer tor. I have ſtated this 


Matter, that you may be ſatisfied that th; 

hath been proved againſt you both very Frog — 
therefore you can expect no other than an Award ; 2 
the Puniſhment the Law requires, that is, Death 1 
hope you will reflect upon thoſe evil Courſes that 
have brought you to this End. You have but 
ſhort Time to live, and therefore it would be 4 
tor you to conſider your Future State: You ma 
have better Inſtructions for that than I'can give bf 
therefore I will now proceed to the Sentence, which 


IS, 


That you ſhall go hence to the Place from whence 
you came, and from thence to the Place of Execution 
and that there you ſeverally hang by your Necks yn;i 
you are dead : aud fo the Lord have Mercy p you. 
Souls, 8 4 
Swendſen. My Lord, now I am bound to do 
this Woman Juſticc. She hath not been the Con- 
triver of it. It was all done by my Direction; and 
for her ſake I deſire the Queen may know of it. 

L. C. J. Holt. Well, that will clear up the Doubt 
to ſome of your Countrymen, who did think that 
you were not the Contriver of it. 

Swendſen. I deſire, my Lord, that the Matter 
may be repreſented to the Queen as favourable as vou 
an. | | : 

Cl. of Arr. Sarah Baynton, Hold up thy Hand. 
Baynton. My Lord, I am with Child. 
3 aeg LI of Matrons be ſcrit for. 
vey are ſent for. on the hearing of her 
ſhe fell into Fits. : OT ns 

Cl. of Arr. You the Matrons of the Jury, ſhall 
view and diligently enquire, and a true Verdict give 
according to your Evidence, whether Sarah Baynton 
be with Child, quick with Child, or not. So help 
you God. | 


The Names of the Jury of Matrons are as follow: 


Mrs. Sarah Johnſon. | Mrs. Sarah Webb. 
Mrs. Chriſtian Walker. Mrs. Dorothy Mordit. 
Mrs. Suſannah Goff. Mrs. Eliz. Gurnella. 
Mrs. Mary Herbert. Mrs. Mary Rogers. 
Mrs. Sarah Randol. | | Mrs. Fane Smithſon. 


Mrs. Mary Vere. Mrs, Margaret Leach. 


L. C. J. Holt. You the Matrons are to conſider 
well the Oath you have taken, which is diligently 
to enquire whether this Woman be quick with 
Child: It ſhe be with Child, bur not quick, you 
are to give your Verdict ſo; and if ſhe be not 
quick with Child, then ſhe is to undergo the Execu- 


tion of the Sentence in convenient Time. 


About half an hour after the Jury of Matrous came in. 
L. C. J. Holt. Are you agreed in your Verdict? 
Anſw. Yes. 

L. C. J. Holt. Who ſhall ſay for you? 

Anſw. The Fore-Woman. 

L. C. F. Holt. Do you find the Priſoner to be 
with Child, with Quick Child, or not? 

FS... Tohuſon. Yes, my Lord, ſhe is quick with 

ild. : | 

L. C. J. Holt. Is this your Verdict? 

Mrs. Fohnſon. Yes, Sir. 

J. C. J. Holt. And fo you fay all? 

Anſw. Yes, my Lord. | 

L. C. J. Holt. Hark ye, Mrs. Bapnton! Theſe 

Women by their Verdict give you longer Time to 

prepare you ſor Death, and therefore I hope you 

will improve your Time, for the Judgment is ps 


and will be executed ſoon after your Delivery. 
| Sarah 


1 
© 
i. 
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Sarah Baynton war Repreieved, lut Haagen 
Swendſen was Executed. 


4 no Speech at the Place of Execution, but 
RF me” J C the folowing Paper, which he left 


dit h the two Divines who attended him. 


ce believe the World will expect I ſhould ſay, 
* {chore for their Satisfaction. That I had 
A Deſign to have Mrs. Rawlins for my Wite is moſt 
ce true. I was told of her by a Neighbour and 
« Friend of hers, and then made a further Enquiry, 
and found her Quality ſuch as I might, without 
& any Exceptions, preſume to, her Father being 
« the Son of a Tradeſman ; the next was, how to 
ce get into her Acquaintance; and not knowing how 
ce to be introduc'd, I prevail d with, and perſuaded 
& Mrs. Baynton to take a Lodging in the ſame Houſe 
ec with Mrs. Rawlins, by which Means I found eaſy 
« Acceſs to my Wiſhes, and was as welcome to the 


« Family, as if I had been one of themſelves. I had 


« their Company on Board a Ship, where I gave 
« them an Entertainment, and was invited to dine 
« with them, and by degrees I poſſeſs d my felt of 
« Mrs. Rawlins's Affection lo far, that ſhc ſeem d un- 
« caly without me, and frequently importun d for 
« my ſpeedy Return, and obliged me to fit next to 
« her at Table, ſaying, that if I did not, ſhe would 


* not cat, and treated me with many private Ca- 


« reſſes, by which Lovers, who have not frequent 
« Opportunity of ſpeaking, do by Signs and Tokens 
« expreſs themſelves. 

I do declare that I had as good Reception as a 
ce Lover could wiſh for, and all the Encouragement 
cc jmaginable; inſomuch that nothing ſeem'd diſa- 
1 greeable to my Intentions, but all things did pro- 
« miſe to facilitate my Deſign with Saccels, ſhe her 
cc ſelf having told me that ſhe was at her own Diſ- 
< poſal, and would marry to pleaſe herſelf, 

My Familiarity with Mrs. Rawlizs before my 
« Marriage was fo great, that there was no room 
< left for me to practiſe Violence upon her; tho I 
e muſt ſay I was impatient of Delays, and wiſh'd 
« fox an Opportunity to accompliſh my Deſire. 

© But as for the unhappy Contrivance of the ar- 
< reſting Mrs. Rawlins, I had no ſhare in it, but was 
«© perſuaded to conſent to it by Mr. H. and his 
« Wife ; and when the Intrigue was brought to Per- 


c fection, I comply'd, and laid hold of the Oppor- 


© tunity, in order to marry Mrs. Rawlins, which 
* with little Difficulty, and leſs Perſuaſion, I ac- 
* compliſh'd ; ſo having, without any Force or Vio- 
© lence, declar'd to the Miniſter that ſhe was at her 
c own Ditpoſal, and free to marry me, which the 
« Miniſter declar'd in open Court, at my Trial. 

After we had been in Bed, comes in one Mr. 
* Rennet, a Conſtable, with ſome of Mrs. Rawlins's 
© Relations, who requir'd me to go with them be- 
** fore a Juſtice of Peace; finding they had no War- 
© rant, 1 refus'd to give Obedience to their Com- 
© mands, which created ſome Diſpute ; and my Wife 
© hearing the Noiſe, came out of the Bed-Chamber, 
* deſiring meto be quiet, and let her ſpeak to them; 
* which accordingly ſhe did, in theſe expreſs Words 
* following, viz, Couſiu, I have married this Gentle- 
* man with my own free Conſent, he is my Husband, 
* and this is my Wedding Ring, ſhewing the Ring 
on her Finger: As for Mr. Busby, I will give him 
* under my Hand he ſhall come into no Trouble, and 
hat would you have more? 


| 1702. B.R. for forceably taking away Mrs. Rawlins. 485 


Then faid they, if it be ſo, then God bleſs you 
both together, and drank a Flash of Wine or two 
* with me, and then departed ; they were no ſoon- 
er gone, but I asked her, whether ſhe would be 
„willing to appear and declare what ſhe had ſaid 
* ſhe would with all her Heart; then we went to 
Mr. Juſtice Baber, in York-Buildings, and declar'd 
the ſame to him; he told her he would take No- 
* tice of her Face, and bid her ſtick to that. 

The next Day, about eleven of the Clock, 
there came a Conſtable with a Warrant, and car- 
* ried us betore the Recorder, unto whom ſhe ſaid 
* the ſame thing over and over. Then faid the Re- 
* corder, Alas ! Child, they made you drunk and you 
did not know what you did. To which ſhe anſwer'd, 
That there were a great many there preſent that knew 
her Life and Converſation, that ſhe did not uſe to be 
* drunk: and when the Recorder could not prevail 
* with her, he conceiv'd, that, my being perſonally 
* with her, oblig'd her to ſtand fo firm to her Mar- 
* riage; he then order d me to be pull'd away by 
* Force from her, at which ſhe Fo a weeping ; 
* how ſhe afterwards was lectur d by her Frien 


vas ſufficiently atteſted by my Proſecution, Tri- 


* al, and Sentencc; and after I was committed ro 
" Newgate, I was remov'd by a Habeas Corpus to the 
Queen s-Bench Bar, there to be arraign'd, and 


* pleaded Not guilty to the Indictment. I pleaded 


for longer timeto prepare for my Trial, but was 
* allow'd but four Days; when I was brought to my 
* Trial, I moved for a Council to plead my Cauſe, 
* as being a Stranger, and not acquainted with the 
* Laws of England; my Lite being thus at Stake, a 
" pn, Intereſt againſt me, and the Court not 
for me, render d my Caſe both deſpicable and de- 
plorable; and as for ſome of my Evidence, I do 
* verily believe they were bribed by the adverſe 
Party, others taken off by ſiniſter Art, and ſome 
binder d by Force from appearing in Court for me. 
As for Juſtice Baber, he ſhew'd himſelf but cold- 
* ly in given his Teſtimony, and faid, that my Wife 
did confeſs before him, that ſhe was marry'd by 
her own free Conſent ; but at the ſame Time he 
added, that ſhe ſeem'd very much diſorder d: As 
* for that Gentleman, I forgive him, and ſhall leave 
* God to be Judge berween him and me. 

It is to be noted, That my Wife did not deny, 
in open Court, that ſhe had made the Declaration 
* aforeſaid, of her Marriage, to Mr. Bennet, the 
* Conſtable, and others, that Night we were mar- 
*ryd: but faid, ſhe' did not know what ſhe did 
* when ſhe ſaid ſo, and many other things ſhe poſi- 
© tively, upon Oath, denied at my Trial; which 
makes me have Pity upon her poor Soul, conſider- 
© ing ſhe confeſs d many things at Mrs. Baynton's 
„Trial, which ſhe denied upon Oath at mine: 


© The World may fee what it is to be a Stranger, 
and unacquainred with the Laws; nay, I myſelt 


heard my Wife openly confeſs in Court, in Mrs. 


* Baynton's Trial, That there was a young Lady in the 


* World, who was at her own Diſpoſal, that wiſh'd 
* me a good Wife; and at laſt conte(s'd ſhe herſelt 
* was the Perſon. 

* Amongſt my many Misfortunes, I was repre- 
* ſented by my Wife's Friends to the Court, to be 
* a Sharper and a Bully; but I call'd in, and pro- 
duc d ſeveral Gentlemen of Repute, to give Ac- 
count of my Lite and Converſation, who have ac- 
* cordingly atteſted the Honeſty of my Principles by 
« my Practice. 


to her Friends to a Juſtice of Peace, and ſhe faid 


at $ 
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It is further obſervable how my Jury diſagreed 
ce about the Verdict. There was one of them, Mr. 


« Eraſmus fohnſon, a Perſon to me altogether a 
Stranger; for I declare, in the Preſence of Al- 


© mighty God, that I do not remember to have 


ce been in his Company three times in my Life, ex- 
ce cept in Church: This Mr. Johnſon alledg'd, that 
ce none of the Evidence did prove, or ſwear, that I 
ce had any Hand in the Arreſt, nor us d any Force 
« or Violence to the Gentlewoman, but ſhe con- 
ce fefs'd the Marriage, which was prov'd by ſeveral 
“ Witneſſes ; which render'd my Caſe fo hard, that 
« the faid Mr. Johnſon inſiſted upon it to have me 
« diſcharg'd, according to the Dictates of his Con- 
« ſcience, but at laſt he was over-rul'd. 

« Since my Conviction J have us'd all the Means 
© T could to procure my Pardon; but finding little 
© or no Probability of it, I am now going to beg 
© for Entrance at the Gare of Mercy in Heaven, 


< which I beſeech God to open for me. 


I expected my Trial ſhould be publiſhed, that 
© the World might ſee my Treatment; what I have 


done, and what I have leſt undone in my Calc; 


te put 1 am inform'd it may not be printed. I have 
© ſaid this only to do myſelf Juſtice, altho I could 
© fay a great deal more of Moment to the purpoſe; 
© but my Time being ſo very ſhort and precious, I 
© muſt employ that little Time to the ſaving of my 
* moſt precious Part, my Soul. 

I humbly beſeech Mankind to believe me; and 
© that I have ſaid, or ſhall ſay, are the Words of a 
© dying Man; this is not the time for me to equi- 
& yocate, nor to go out of the World with a Lie in 
© my Mouth: I do therefore declare, and call the 


great Omnipotent God of Heaveu to my Witneſs, 


ce that I have aſſerted nothing, to the beſt of my 
© Knowledge, but the whole Truth, nor utter d a 
“ Syllable out of Malice, or Bitterneſs of Heart, a- 
te gainſt any Perſon whatſoever ; but ſo far from it, 
I do frankly forgive all my Enemies, and beſeech 
God to put it in their Hearts to repent of their 
Sins. | 

« As for my Wife, I am ſo much in Charity with 
© her, that I cannot believe the Severity extended 
© to me, did altogether proceed from herſelf, but 
ce her conſenting to ſpill my Blood, makes the Guilr 
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her own. God of his great Mercy give her a true 
* Senſe of her Crimes, that the heavy Judgment 
hanging over her Head may not deſcend on her. 

* As for Mrs. Baynton, who is likewiſe under Sen- 
* tence of Death on the ſame Account with my 
* {elf, as I have in the Court, fo do I now again 
* poſitively declare ſhe had no Hand in the Intrigue 
* of my Marriage, any more than what ſhe did by 
my ſpecial Direction and Perſuaſion ; for Mrs. 
* Baynton was wholly a Stranger to Mrs. Rawlins 
* until the unhappy Contrivance of my Marriage 
* made them acquainted, neither did I know Mrs. 
* Baynton till June laſt paſt ; tho' ſome have been 
© pleas'd to ſay that I kept her Company for three 
* Years, and have had two Children by her ; all 
* which I declare is a wrong Notion, and nothing 
* of Truth in it. The only Load J have on my 
* Conſcience is her Death, of which J am the un- 
© happy Inſtrument. I beſeech God in his Mercy ro 
© move the Queen's Clemency to ſpare her Life, that 
* her Blood may not riſe in Judgment againſt me. 

* As for myſelf, I am now a going to ſuffer an 
* ignominious Death, tor a Crime which my own 
* Conſciznce doth not accuſe me of, but the Rigour 
* of the Law hath made it my unpardonable Crime. 
* And as I forgive all Mankind, fo I beg Forgive- 
* neſs of thoſe, whom, thro' Inadvertency, or other- 
„ wiſe, I have injur'd or offended, beſceching God, 
© of his great Mercy, to vouchſafe them Forgive- 
* neſs whenſoever they ſhall ask it. | 

My great Comtort is, that J have reconcil'dmy 
* ſelf with my God, and that J die in my natural 
** Senſes, and that ſhort time I have had fince my 
* Trial, I truſt in my Saviour, J have not miſpent. 

* And now, O Lord God ! of thy infinite Gooduefs 
hear my Petition, pardon my Offences, and forgive me 
* my Sins, forgive mine Enemies, and lay not my Blood 
* t0 their Charge, but grant that a ſincere Repentauc: 
* may waſh away their Guilt, | 

* I am now going out of this Vale of Calamiry 
* and Sin to my eternal Repoſe, where, thro” the 
* Merits of my Saviour Jeſus Chriſt, I hope to ſc: 
* God in his Glory; and fo I conclude, O Lord te- 
* ceive my Soul into thy boundleſs Mercy, for the Me- 
its of my Saviour Jeſus Chriſt. Amen. | 

Atter which the Executioner did his Office. 
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CLXXIV. The Trial of Richaxp Hateawar, at Surry Aſſizes 


for a Cheat and Impoſtor, 


| Proclamation was made for all Perſons concerned to 


attend. 


H E Priſoner being brought into Court, 
and acquainted what Liberty he had 
to challenge thoſe Gentlemen that 
were called; he making no Challenges, 
the Gentlemen that were ſworn on the 


Jury were, 


Charles Bludworth, Wiliam Draper, 

Henry Tendall, Jo Nicholas, 8 
Walter Kent Ceſar Bradſhaw 

Fohn Burchet, EIqs; 0% Cater, ; 

Fohn Pettiward, Samuel Pearſon, © Gar 
Thomas Lywfield, } Richard Hammond, 


March 24, 1702. 2 Ann. 


The King againſt Richard Hathaway, for an 
Te Impoſtor. 
Surry il. The King's Attorney General has exhi- 


bited an Indictment againſt the Defendant, by the 


Name of Richard Hathaway, of Southwark, in the 
County of Surry, Labouror; and the Information ſets 
forth, That the ſaid Richard Hathaway being a Per- 
ſon of an evil Name and Fame, and an Impuſtor, and 
contriving and maliciouſiy intending, one Sarah Mor- 
duck, the Mie of one Edward Morduck of South- 
wark, in the ſaid County, Waterman, who for the 
whole Courſe of her Life was an honeſt and pious Mo- 
man, and not a Witch, nor uſing Witchcraft, Juchailt- 
ment, Charm or Sorcery to bring into the Danger of 
lofing her Life, the 11th Day of February, in the 


12th Tear of the Reiga of the King, at Southwatk, 
wo 4 in 
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31 the ſaid County, in the Preſence and Hearing of di- 
an _ falfty, malicioufly, d-viliſhly, and know- 
ingly, and as a falſe Impoſtor, did pretend and affirm 
himſelf, by the ſaid Sarah, to be bewitched, and by the 
Occaſton of that pretended Witchcraft, he could not eat, 
and by the Space of Ten Weeks to faſt, and was affected 
with divers Diſeaſes; and that he by drawing Blood 
from the ſaid Sarah, by ſcratching, ſhould be freed from 
the ſaid pretended Witchcraft ; that the ſaid Richard 


Hathaway did then, and there, with Force and Arms, 


ſeratch the ſaid Sarah, and did draw the Blood of her, 
the ſaid Sarah, by ſcratching ; and thereupon, he, the 
faid Richard Hathaway, did then, and there, falſly, 
malicinſly, and knowingly, by affirming himſelf to be 
freed from the ſaid Diſeaſes, by drawing the ſaid 
Blood, whereas in Fuct and in Truth, the ſaid Ri- 
chard Hathaway was never Bewitched, and had not 


faſted for the Time aforeſaid, nor for any great Time: 


and that whereas in Truth and in Fact, the ſaid Ri- 
chard, then, and there, well knew himſelf not to be be- 
witched by the ſaid Sarah, to the great Contempt of our 
Lord the King and his Laws, to the evil and wicked 
Example of all others in the like Caſe offending, and 
againſt the Peace of our ſaid Lord the King, his Crown 
and Dignity, &C. 
Mr. Raymond. May it pleaſe your Lordſhip, and 
ou Gentlemen of the Jury, the Information ſets 
forth, That the Defendant being a Perſon of an evil 
Fame, and an Impoſtor, and maliciouſly contri- 


rina to take away the Lite of one Sarah Morduck, the 


Wife of Edward Morduck, who always was a good 
Woman, and not a Witch, nor uſing Witchcraft, 
the 11th Day of February, in the 12th Year of the 
Reign of the late King, at Southwark, in the Pre- 
ſence and Hearing of divers Perſons, did falſly, de- 
viliſhly, and knowingly, and as a falfe Impoſtor, 
pretend and affirm himſelf to be bewitched by the 
ſaid Sarah, and that by reaſon thereof he could not 
Fat, but had faſted for Ten Weeks, and was alſo 
affected with divers Diſeaſes, and that by his draw- 
ing Blood from the faid Sarah, by ſcratching, he 
ſhould be freed from his ſaid pretended Bewitching : 
That the Defendant did thereupon ſcratch the ſaid 


Sarah, and did draw the Blood of the ſaid Sarah 


by ſuch his ſcratching, and thereupon he falſly af- 
firmed, that by drawing the ſaid Blood he was 
freed from the ſaid Diſeaſes ; whereas in Truth and 
Fact he was never bewitched, nor had he faſted as 
aforeſaid, and he knew himſelf not to be bewitched 
by the faid Sarah, in Contempt of the faid late 
King, and his Laws, and againſt the Peace of his 
Crown and Dignity. . | 

Mr. Conyers. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury : This is an Information 
againſt Richard Hatharvay, for a Cheat, for endea- 
vouring to impofe upon the People a Belief, that he 
had been bewitched by one Sarah Morduck, and 


that as an Effect of her pretended Witchery, he vo- 


mired up Nails and Pins, and that he could not 
ſpeak, nor open his Eyes, and that great Noiſes 
were heard in the Houſe were he lay, and there could 
be no Remedy for him, but by his ſcratching and 
ferching Blood of this Sarah Morduck; and by this 
Means the poor Woman has been very much abuſed 
by her Neighbours, reputed a Witch, and brought 
to a Trial for her Life as ſuch; but that there was 


nothing but a malicious Deſign in it, will appear by 
the Evidence that will be produced. This Richard 


Hathaway was for ſome time an Apprentice with 
one Welling, a Blackſmith, in Southwark. About 
September laſt was T'welve-month, he gave out that 


he was bewitched, and he went to this Woman's 
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Houſe and ſcratched her; and the Pretence was⸗ 
that ſcratching and fetching Blood of her recovered 
him. The Miniſter of the Pariſn, Dr. Martin, hear- 
ing that it was noiſed about, that the Defendant had 
been relieved by ſcratching Morduck, came and vi- 
ſited him. He could neither ſpeak nor ſee, as he 
pretended ; but underſtood what was ſaid to him, 
and gave Aſſent to what was propoſed to him, by 
holdings up of his Hands. Dr. Martin tells him, he 


heard this Woman had bewitched him, and that his 
ſcratching of her was the Means by which he was re- 


lieved; and that he deſired to ſee the Experiment 
himſelf, and therefore had brought Sarah Morduck 
there, and deſired him to hold up his Hand, if he 
underſtood what he ſaid; which he did. Dr. Mar- 
tin had another Woman there at that time (tho' that 
was concealed from Hathaway) and Sarah Morduck, 
by the Doctor's Direction, ſpoke to him, and came 
to his Bed- ſide, and the Defendant was by the Do- 
ctor bid to ſcratch her. When he came to ſcratch, 
the Doctor took the Hand of the other Perſon, and 
put it into the Defendant's Hand, and as ſoon as he 
had ſcratched the other Perſon his Eyes began to o- 
pen, and he could ſpeak; and immediately it was 
made known to himſelf and the Company, that the Per- 
ſon he had ſcratched was another Perſon, and not 
Sarah Morduck. But notwithſtanding this, he was 
not ſatisfied, but ſtill there was a Proſecution of 
Sarah Morduck for a Witch, and ſhe was forced for 


ſome time to go and reſide in London: And there 


the Rabble got about her and abuſed her; of which 
Complaint was made to a Magiſtrate in the City, 
and Sarah Morduck was had before him, and then 
Hathaway was ſent for, and there again ſcratched 


her; and it was ſo far credited there, notwithſtand- 


ing the Account given by Dr. Martin of the Expe- 
riment he made, that the poor Woman is commit- 
ted for a Witch, and afterwards brought to a Trial 
for her Lite ; and upon the Trial it appeared plainly, 
that all this was a Contrivance, and there was no 
Evidence to charge her withthe bewitching this Man; 
and after a long hearing, upon a full Evidence, the 
Jury acquitted her, and the Man was committed 
tor a Cheat. But notwithſtanding this Acquittal, 
he {till goes on to perſuade People, that he was be- 
witched ; that he had faſted ſeveral Days together, 
and could not eat; and then for a further Conviction 
that he was an Impoſtor, and only endeavoured ma- 
liciouſly and falſly to impoſe this Belief on People, 
he 1s about the Beginning of laſt November commit- 
ted to the Care of a Chirurgeon, one Mr. Xen ſey, 
where for Two Days he did not eat; but afterwards 
his Stomach began to come to him, and when he 
could get any Victuals privately, he had a very 
good Stomach, and could Eat and Drink till he 
was drunk. And it was contrived, that Holes were 
made into the Room where he was, and the Maid 
that looked after him was directed to give him No- 
tice, that ſhe would help him privately to Victuals; 
and from the ſecond Day after he was there, till the 
Eleventh Day, he did conſtantly eat every Day, tho 
he pretended he faſted all that Time, and had done 


ſo tor Fourteen Weeks, and he was ſeen to eat thro”. 


thoſe Holes. All this, and much more, will be ful- 
ly proved by the Witneſſes. So that there has been 


a great Affront to the publick Juſtice of the Nation 


by this Proceeding, many having abetted ir, and 
they have put up Bills in ſeveral Churches to pray 


for him againſt the Trial, and gathered Money to 


ſupport him in this falſe and malicious Pretence. 
Mr. Brodrick. My Lord, the diſcovering and 
puniſhing ſuch a Cheat as this, is highly neceſſary; 
| and 


— 
ni > — 


— 


- =. . 
PEE. 5 beet + wi 


C ³˙ ũ A 5 A A 
— — RN. Ore 


GY 


and not only for the Vindicating the publick Juſtice 
of the Nation, but for the Sake of Religion it ſelf, 
which ſuffers by nothing more, than by the coun- 


tenancing of indirect Practices, made uſe of upon 


a Pretence of maintaining and ſupporting its Credit. 
Religion has in it ſelf ſuch Genuine and Native 
Truth, as muſt work Conviction upon the Under- 
ſtandings of all Perſons, who allow themſelves Lei- 
ſure to conſider it without Prejudice: But when 
Tricks and little Arts are carried on for a Time, 
and attain a general Credit, and appear afterwards 
to be what are called Pious Frauds, they do far 
mere Miſchief than all the Good propoſed by ſuch 
Practices can make amends for. For when Men 
who are Sceptically inclined, find that the Genera- 
lity of Mankind run away with Stories of this Na- 
ture, and thoſe Facts afterwards prove undeniably 
falſe, they carry their Doubts on much too far, and 
are apt to conclude, that they cannot ſecurely rely 
upon the Relation of others, and general Conſent 
of Mankind, for the Certainty of any Fa& whatſo- 
ever. It is therefore the Duty of all Perſons, that 
are concerned for Religion in general, to endeavour 
to detect ſuch Practices which weaken one of its 
molt ſolid Foundations. 

And, my Lord, we conceive this Proſecution very 


\ neceſſary, in order to the vindicating the Juſtice of 


the Nation. Here was a Woman that underwent a 
ſolemn Trial, and upon a full Hearing was acquit- 
ted , yet afterwards, notwithſtanding the thorough 
Examination of the Fact, and ſuch an Evidence given 
as convinced every unprejudiced Hearer of the In- 
nocence of the Defendant, and the Malice and Hy- 
pocriſy of the Accuſer, ſuch a Spirit did reign, that 


It was repreſented that the Accuſer had hard 


Meaſure; and not only the Jury, but the Court too, 
were reflected on: Nay, it went ſo far, that after 
the Innocence of the Woman appeared by her Ac- 
quittal, a Magiſtrate (whoſe Name the Witneſles 
will diſcloſe in their Evidence) gave publick Coun- 
tenance to this Impoſtor (for by that Name I will 
venture to call him) and ſo far gave Credit to him, 
that when the poor Woman was abuſed by the 
Rabble, and her Life being in Danger, ſhe made 
Application to that Magiſtrate for Protection ; who, 
inſtead of affording it to her, encouraged her Proſe- 
cutors, as if ſhe had really been guilty of the Witch- 
craft laid to ner Charge; and conſiderable Collecti- 
ons were made for this Man, to ſupport his Spirits 
under the Diſappointment he met with in her being 
acquitted. 

This Proſecution was neceſſary too, upon the Ac- 
count of the poor Woman, who, unleſs ſome Check 


be put to the unruly Proceedings of unthinking 
People, is not yet ſafe in her Houſe, but in Danger 


to be torn in Pieces: And it was thought moſt pro- 
per, that this Matter ſhould be throughly examined 
in this Place, where the Scene of his counterfeiting, 
for the moſt part, did lie; that prepoſeſſed People 
might be Ear Witneſſes of the Fairneſs of the Pro- 
ceeding, and that all Perſons might have an Oppor- 
tunity, if they thought fit, of offering any thing fit 
to be offered in his Defence. 

My Lord, we need not trouble the Court with 


Evidence tending to prove, that the accuſed Perſon 


is not guilty of Witchcraft : She is acquitted of that, 
and it ought not to be ſuffered to be made a Diſ- 
pute. But our Evidence will go beyond that, not 
only that there was no Colour or Foundation for the 
Charge on her of being a Witch; but that the De- 
fendant did maliciouſly, without any Ground, and 
contrary to his own Knowledge, charge her with 
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the having bewitched him. And I think our Evi- 
dence, all through, will prove this Matter fully up- 


on him, that he was not Bewirched, nay, that he 


did not believe himſelf to be ſo, yet charged and 
proſecuted her. F 

The firſt Part of his pretended Witchcraft ſhewed 
it ſelf, by his vomiting Pins: How that Buſineſs was 
managed, and how he was detected in it, the Wit- 
neſſes will declare. And though we are not obliged 
to endeavour the giving an Account of what it Was 
that induced him firſt to undertake this Impoſture, 1 
think it will appear by the Evidence, that he had 


ſome Aim and Proſpect of Gain to himſelf. For, 


upon his firſt pretending to vomit Pins, we ſhall 
prove he had prepared a Narrative of his own being 
Bewitched; and he himfelf carried it to a Printer, that 
ſo he might bring a Concourſe of People to him : 
But the Printer being a Man of ſome Underſtanding 
look'd on him to be a Cheat, and would not medd]c 
with the Copy. He practiſed this Trick of Vomiting 
Pins ſeveral times; but pretending to it once 
before one who did not take every thing upon Truſt, 
but was curious enongh to obſerve nicely, and 
ſearch him; after ſome Reſiſtance, ſeveral Rows of 
Pins were found in his Pocket. | 

The next Diſcovery of his Impoſture, was the 
Affair wherein Dr. Martin was concerned; who 
brought Two Women to him: The Particulars of 
which having been already opened, Tl not repeat 


them. The Doctot put an innocent Deceit upon 
him, but it was in order to diſcloſe a vile Impoſture. 


When the Woman was brought to him to be 
ſcratched, being conſcious to himſelf, how little real 
Effect the barbarous Experiment would have upon 
him, the whole Company obſerved, that he felt 
three or four times from her Hand to her Elbow, be- 
tore he ſcratched, that he might be ſure it was a 
Woman's Hand : And when he had ſcratch'd, and 
felt Blood, his Eyes were opened, tho' it was the 
wrong Woman. 

Another Inſtance of this acting a Part, with Deſign 
to impoſe upon the World, was, when he was car- 
ried from the King's-Bench to Mr. Kenſey's. It was 
neceſſarily to be imagined, that if he eat or drank 
nothing, nothing would come from him, either by 
Stool or Urine. He conſidered this, and for fear it 
ſhould be taken notice of, that he diſcharged him- 
ſelf after ſo long a Faſt as he pretended ; having 


Occaſion to make Water, he found the Lid of a Box, 


and making Water in it, put it out of Sight, on 
the Bed's- Teſter; and the firſt Diſcovery of his 
Counterfeiting at Mr. Kenſey's, was by the dropping 
of that Water on the Cloaths of the Bed. After he 
had been T'wo Days there, (during which Time he 
really did not eat) Mr. Kenſey not knowing but that 


his Complexion might incline him to ſuch a Sullen- 


neſs, as to ſtarve himſelf, rather than directly con- 
fels his Cheat, having firſt examined his Mouth and 
Throat, and finding nothing there bur as it was in 
all other Men, and that he had not only all other 
Organs, but that of Swallowing, without any Ob- 
ſtruction, as other People had, thereupon he tramed 
this Deſign : He took Occaſion to pretend a Quarrel 
with the Maid-ſervant who lived in his Houſe, with- 


in the hearing of the Defendant, and told her, ſhe 


was as very a Hypocrite as this Fellow; and after 
warm Words on both ſides, and a ſeeming Reſoluti- 
on by her that ſhe would quit her Service, the Ma- 
ſter went away, leaving the Maid and the Defendant 
together. She, to inſinuate her ſelf into the Deten- 
dant, ſaid, Her Maſter was an odd Kind of a Man, 
a dangerous Man, therefore ſhe would not have the 


Defendant 


2 Ann. 


3 _ 
a 1 Z EE ERS 
E EO ITT ES OS 


1702. 
Defendant take any thing from him; and ſaid, ſhe 
would take care to ſupply him whillt he ſtaid in the 
Houſe. Then his Sromach cameto him very readily, 
and he was ſo far from being unable to drink, that 
he drank Brandy and other Liquors to Exceſs, and 
this for ſeveral Days. But ſtill thoſe in the Houſe 
being wary, thought it might be pretended by Peo- 
ple who were very willing to believe him, that this 
happened by the Charm s being diſſolved, and that 
he was unable to eat before; and therefore it was 
thought adviſable to bring in ſeveral Perſons of Re- 
putation, who ſhould obſerve him through a Hole fit 
for the Purpoſe : Who, after they had ſcen him eat, 
examined him how long he had been a Faſter? And he 
made Signs, that he had faſted Twelve Weeks, and 
clung up his Belly as a Proof of his Emptineſs, accord- 
ing to his common Praflice, though he had in their 
Sight, juſt before, eaten a plentiful Meal. So that, 
Gentlemen, it is evident, that what he did was done 
maliciouſſy, and with a Deſign to deceive and im- 
poſe upon the World. After this, there being ſuffi- 
cient Proof of the Impoſture, it was thought fit to 
bring him before a Court of Juſtice ; thereupon this 
Information was exhibited againſt him: And if we 
prove it, I doubt not but that you, Gentlemen of 
the Jury, will do that Right to the Government, 
and to Religion, as to find him guilty of it, that he 
may be brought to the Puniſhment that ſuch a 
Crime deſerves. | | 

Mr. Phipps. My Lord, I humbly pray your 
Lordſhip's Indulgence of the fame Side ; and beg 
Leave to obſerve, this Man was tormerly troubled 
with Fits, and there was a Detign laid by him and 
his Friends to create a Belief in People, that thoſe 
Fits were the Effect of Sorcery and Witch- 
craft; but whether to get Money, or take away the 
Life of the Woman, or both, I ſubmit to your 
Lordſhip's Judgment upon the Evidence. "Tis cer- 
rain, they proceeded ſo far as to bring her to a 


Trial, and did what they could to take away her 


Life. And the better to carty on their Deſigns, and 
to prepare the World to believe the Impoſtor, we 


ſhall ſhew, that when he had theſe Fits, it was in- 


_ duſtriouſly publiſhed, that he was bewitch'd, and 
that it was by this Woman; and it he could but 
ſcratch her, he would be well. Dr. Martin, the Mi- 
niſter of the Pariſh, hearing of it, came to him; and 
ro make an Experiment to diſcover the Impoſture, 
brought another Woman with the pretended Witch, 
and faid to Hathaway, it you think the ſcartching 
this Woman, mcaning Morduck the pretended Witch, 
will do you any good, hold up your Hand: Which 
he did. Then the Doctor put the other Woman's 
Hand into his; and although at that Time he pre- 
tended to be Blind and Dumb, and he and his 
Friends would have had it thought, that he lay un- 
der the ſtrongeſt of the Old Woman's Charms; yet 
he was apprehenſive of what he did, and fo jcalous 
leſt he ſhould be impoſed upon, and thereby his 
Impoſture diſcovered, that he felt ſcveral times from 
the Wriſt to the Elbow, to diſcover whether it was 
the Arm of the pretended Witch or no, before he 
would bcgin ſcratching ; and then believing it to be 
hers, (it being much about the ſame Size) fell to 
ſcratching, and being told he had fetched Blood, 
his Eyes were immediately opened, and his Speech 
reſtored. | | 
The Doctor thinking every body was convinced 
of this Impoſture, and bclicving the poor Woman 
would be quiet for the future, went away, 
But notwithſtanding this Dete&ion, the People 
wa W and Welling, the Maſter of Ha- 
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thaway, and others, being angry at the Diſcovery, 
purſued the Woman with more Malice than before: 
Where: ever they found her, they cried out, A Maich, 
and uſed her ſo barbarouſly, ſhe was forced to leave 
Southwark, where ſhe had lived many Years, and 
alſo her Employment, which had been profitable to 
her, and to go live in Londen. | 
Their Malice purſued her thither ; and there Ha- 
thaway, with Soldiers and others, in a riotous man- 


ner, got into the Houſe where ſhe lodged, and would 


have broke open the Door where ſhe was ; but a 
Conſtable being called in, the Soldiers went off, and 
Hathaway was carried before an Alderman of the 
City; and the poor Woman and her Friends ac- 
quainted the Alderman of the riotous and illegal 
Proceedings, and praycd that Juſtice might be done 
upon them. But inſtead ot puniſhing them, he was 
pleaſed to ſay, there was too great Provocation for 
what they had done; aud giving Credit to the Accu- 
ſation of Hathaway againſt the Woman, ordered her to 
be carried up Stairs to be ſearched, to ſee if ſhe had 
any Teats, or other Signs of a Witch, and permitted 
her to be ſcratched by Hathaway, and then com- 
mitted her for a Witch; refuſing 5001. Bail, and 
diſmiſſed Hathaway. | 

The Woman atterwards was brought to a Trial 
at Guilford Aſſizes, and was acquitted, and he was 
committed for a Cheat. And to make more ample 
Diſcovery of the Impoſture, he was taken to the 
Houle of Mr. Kenſy a Chyrurgeon, and there he was 
obſtinate, and would not cat tor the firſt two Days; 
and a Quarrel was feign'd between Mr. Kenſy and 
his Maid, he ſaying ſhe was as bad an Hypocrite 
as Richard Hathaway, and gave her Warning to be 
gone. The Maid ſeemed very angry with her Ma- 
iter, and faid to Hathaway, Whatever you do, do 
not cat any thing that is given you by my Maſter 
or his Brother, for they are your Enemies; and 
promiſed ſhe would help him privately to what he 
Whereupon he thinking ſhe had been his 
Friend, and that he was ſafe in her Hands, took 
Meat and Drink from her trom Day to Day, and 
eat heartily, and drank fo very plentifully of Strong 
Beer and Brandy, and was ſo merry, that he play'd 
on the Tongs, and Danced, and ſhew'd Tricks be- 
fore the Maid; but when any body elſe offered him 
Meat or Drink, he refuſed ir, making Signs that he 
could not ſwallow, and fignity'd to them, that he 
had faſted all the Fourteen Days that he had been at 
Kenſy's, and that he had faſted many Weeks before. 
And as to vomiting Pins, it will appcar to you, that 
he carried Papers of Pins in his Pocket, to make 
uſe of on Occaſion. But when he vomited in a Ba- 
ſon, and his Hands were kept down, and he not 
permitted to carry them up to the Baſon, there was 
not one Pin in the Baſon. | 

I will not trouble your Lordſhip with a Detail of 
all the particular Inſtances of this Cheat, but will 
call our Witneſſes; and when we have proved the ſeve- 
ral Matters that have been opened, there will be no 
room to doubt but that the Defendant is an Impo- 
ſtor, and the greateſt this Age hath produced. 

Mr. Conyers. We will firſt call Dr. Martin, (who 
was ſworn,) we will go on with our Evidence in the 
Courſe of Time. The firit Time that Notice was 
taken inthe Pariſh of this Buſineſs, was in September 
was Twclve-Month. Dr. Martin, pray give my 
Lord and the Jury an Account, Whether you know 
Richard Hathaway, and when was the firſt Diſcourſe 
of this Witchery. | 

Dr. Martin. February laſt was Twelve-Month, 


(the Ninth Day, to the beſt of my Remembrance) 1 
* came 
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came to Church in the Afternoon, and after the Cu- 
rate was gone into the Desk to read Prayers, L was 
going into the Pew ; but hearing a great Hurty-ourly 
in the Church, I ſent the Sexton to know what was 
the Occaſion of it. He brought Word that there 
was a Witch in the Church; fo the Curate could 
not go on in reading Prayers; and the Sexton went 
and brought in one Sarah Morduck to me, and after 
her came a great many of the People into the Veſtry ; 
ſo that tho? it be pretty large, it was preſently filled. 
And this Sirah Aorduck came up to me, and told 

2 what was the Occaſion of her being brought 
there. I ask'd her how ſhe had behav'd her ſeli a- 
mongſt her Neizhbours, that ſhould give ſuch Oc- 
caſion to deal thus with her. She began to cry, and 
ſaid, ſhe had given no Occaſion for it. I told her, 
I had nothing to do to enquire into the Buſincſe, 


but bid her continue in the Veſtry, the whole Con- 


gregation being ſo much diſturb'd, that they would 
go out of the Church if ſhe ſtaid in it. So J turne 

every body out of the Veſtry, and locked her in. 
And Sermon being ended, I came into the Veltry, 
but found ſhe was gone; and upon Enquiry, 1 un- 
derſtood the Reaſon was this, The Sexton told me, 
that ſhe ſaid, it ſhe ſtaid till all the People went out, 


ſhe ſhould be torn in Pieces, and begg'd of him to 


let her out while the Pſalm was ſinging after Ser- 
mon, that ſh: might go away undiſcern'd, and ac- 
cordingly ſhe went. Afterwards many ot my Pa- 
riſhioners made Application to me to go to Richard 
Hathaway, who was ſuppoſed to be bewitched ; and 
told me, that it was taken very ill that I had deferr'd 
it ſo long. Upon this I went to him the n-xt Day; 
and meeting his Maſter below Stairs, Lasked him 
what Condition his Servant was in. He ſaid, he 
was Blind and Specchleſs, and was a very diimal 
Object. I aid, I defire to be excuſed, for I did not 
love to ſee any diſmal Sights. Bur he ſaid, he was 
very ſenſible, and knew every one by their Voice. 


And with that, I went into the Room, and his Ma- 


ſter (ſpeaking to Richard Hathaway) faid, Mr. Mar- 
tiz is come to ſee you. Says I, Richard, Iam com: 
to ſce you, and it you know me hold up your Hand: 
He did ſo, and took me by the Hand and kiſs d it. 
IJ ask'd him whether I ſhould pray with him in the 
Prayers ot the Church, and if he deſired it, I bid him 


hold up his Hand: He did fo, and I prayed with 


him, and he did ſeem to be affected with it, and 
* lifted up his Hands ſeveral times Afterwards I took 
my Leave of him, and went down ; and I diſcour- 
ſing with his Maſter tor ſome time, I asked him what 
he thought was the Reaſon of it; he ſaid, an evil 
Tongue; and a bad Woman, Sarah Morduck, had 
bewitched him. But how do you know that? His 
Maſter then told me he had fcratch'd her, and found 
Good by it; and faid, he was utterly undone by it, 
and if he did not ſpzak to the Church-wardens to 
take him off his Hands, he ſhould be ruin d. And 
hearing of this Scratching, it came into my Head 
to try an Experiment too; ſo I went away, but 
without diſcovering my Intentions. And about 
Ten a- Clock at Night, to prevent Jealonſtes, I went 
to the Houſe where Sarah Morduck lodged, and 
found ſhe was gone to Bed. I left Word that I de- 
ſired toſpeak with her the next Day: But inſtcad of 
her coming to me, her Brother, Mr. Hearne, came 
to me, and thanked me for preſerving his Siſter 
from the Mob. I gave him the Reaſon why I did 
that, and I told him then what I intended to do. 
He anſwer'd me, I am afraid my Siſter will be fo 
filly that it will fail in the Execution. I bid him 
leave that to me, I would give ſuch Directions in 
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the Matter, that it was impoſſible for it ro miſcar- 
ry: So he leit me to my Liberty to do e 1 
thought fit. Then, ſays I, when J ſend for her. do 
I went to the Houſe where 
Hathaway lay, and went into the Room, where he 
lay with his Eyes ſaſt ſnut, and ſeemingly Speech- 
leis. I ſpoke to him, I am informed you hate re- 
ceived Benefit by ſcratching Sarah Morduck formerly 

now if I can get this Woman for you to ſcratch her. 
Do you believe by ſcratching her you ſhall receivg any 
Benefit? If you do hold up your Hand: So he did“ 
and by and by there came a Meſſage that Mr. 
Hearue and the Witch were come. I then deſired 
Mr. Bateman, hom I brought with me for that 
Purpoſe, to fit by the Bed-ſide while I went down 

Iſt any might inform him what was ſaid, or he 
might over. hear any thing ſpoken below. So he ſate 
taere, and I went down, and I bid them let in as 
many as would come in ; and when the Reom was 
tull, the Door was lock'd. I had before mct with a 
poor Woman, wiom I ordered to follow me, who 
received Alms of the Pariſh, deſigning ſhe ſhould 


be the Perſon the Experiment ſhould be try'd on I 


2 j ' ; EO 5 5 7 
told them I deſign d to try ancther Woman, and 1 


will make him bclicve he icratches the Witch. The 
Anſwer was, This will ſignify nothing, Hahne 
Wite ſaid, he had ſcratched another Woman, and 
it ſignificd nothing. Now this was, to the beſt of 
LY I „ WaOis a very 
big Woman, and very much unlike Sarah Mordechk : 
But I] deſired the Satisfaction to ſce it done my ſelf; 
upon which it was conſented to. Ten I ask'd the 
V oman I brought about it; I told her I would give 
her a Shilling it ſhe would let this Man icratch her: 
She flew oft, and ſaid ſhe would not ſuffer it for all 
the World. At laſt ſomebody ſaid, here is a Woman 
will ſufier her ſelf to be ſcratch'd; and this was one 
Johnſon. I ask'd her if ſhe would ſuffer her ſelf to 
be ſcratch'd; ſhe faid ſhe would, if there would 
come no Damage by it. Says I, whatever Damage 
you ſuſtain, 1 will make it good to you; and you 
being about the Size of Sarah Morduck, are a very 
fir Perſon. She did decline it jor ſome time, but at 
laſt ſhe conſented ; and aſter ſome InſtruEions given 
to her and Morduck, we went up together with many 
of the Neighbours. Tho” you cannot ſee, ſays I, to 
Richard Hathaway, you can hear that there are ma- 
ny People in the Room; now, before all theſe People, 
Do you believe that Sarah Morduch has done you this 
Miſchief? If you do, hold up your Hand. He did ſo. 
Do you believe yeu ſhall be relieved by ſcratching her? 
If you do, hold up your Hand, He did hold up his 
Hand. Sarah Morduck, do you ſpeak to him, that 
he may know you are the Perſeuw. Says ſhe, What is 
tha matter with you? Do you believe this HPimait, 
ſaid I, to be the Perſun that has bewitched you? If 
you do, held up your Hand. He held up his Hand. 
Ihen ask'd Sarah Morduch, are you willing this 
Man ſhould ſcratch you? Jes, with all my Heart, he 
ſhall have my Heart's Blocd, if it will do him am) good. 


Then, ſays I, Pray give me your Hand. Here it 


is. And inſteed of taking her Hand, I took Fohs- 
ſon's, and clapt it into his; and I did obſerve, that 
two or three times he felt from her Wriſt to her El- 
bow; and I ſaid, I have ſomething elſe to do than 
to wait on you, (and I ſpoke to him ſomewhat ca- 
gerly) if you will not ſcratch, I will be gone. Ihen 
he ſcratch d her, and ſhe whiſper d mc in the Ear, 
ſh: belicv'd ſhe ſhould faint, I ſaw he had razed her 
Skin, and I faid, you have drawn Blood, and you 
may be fatisfy'd. With that he left off, and turned 


on his Back in his Bed. I turn'd out Johnſon im- 


mediatcly 


1702. 
mediatcly, and I and Morduck ſtood together, and 
he lay {till for ſome time; but I ſaw nothing would 
do, if 1 did not work him up. Now, oo I, I _ 
in ſce how his Eyes are now; come ſome ot you, 
= his 3 twinkle? With 3 both = 
ere as open as mine are now, and he caught 
ld of the A vi of Sarah Morduck, and look'd 
| Her in the Face. Then I told him his Miſtake ; and 
Feobnſon came in with her Arm bleeding. Says I this 
is the Woman you ſcratcht, you have not touched 
Sarah Morduck's Arm, not fetch'd one Drop of 
Blood from her. The Fellow upon this ſeem d 
very much caſt down. Now, ſays I, give way to 
no Humours, and go abour your Buſineſs, and ſerve 
God and your Maſter. Then I went down, and 
ſeveral People were fatisfy'd. Well, fays I ro Wel- 
ling, your Man's Eyes are open now. It's well, 
fays he, if his Eyes continue open. He can ſpeak 
and ſee too now. I do not know, ſays he, it is 
ſtrange if he ſhould do well aiter this. Farewel, 
id I; and I went into London. Upon my Return, 
about Five a-Clock, I enquired about him, and 
found there was a greater Mob in the Houſe than 
before; and I was accoſted at my firſt coming in 
by the Maſter and Miſtreſs of that Fellow: What 
have you done, you have ruined both me and my 
Family---- py | 

Z. C. J. Holt. Who ſaid ſo? 

Dr. Martin. The Maſter and Miſtreſs of this 
Fellow. Why, what Hurt have I done you? You 
have given it out to be a Cheat. Did you get any 
Money by it ? No, I never did expect it. But pray 
go and look on him now, he is in a worſe Condition 
than he was before. Here hath been two Doctors, 
and they will take their Oath that he is bewitched. 
So I went away ; but as I went out, I was ſtopt by 
Johnſon. She cries out, What have you done? 
| What is the matter, ſaid I, Does your Arm feſter? 
No; but this wicked Woman has ſpread abroad, that 
by ſcratching me he was relieved, and ſhe 1s not the 
Witch, bur I am the Witch ; and ithad reach'd her 
Husband's Ear, and he was become ſo jealous of 
her, that he would not have any thing to do with 
her. I went away after this; and going home, met 
her Husbaud, and gave him all the Satisfaction I 
could, that his Wite was no Witch. And I was 
informed the next Day, that Sarah Morduck had 
been dragg'd again to the Houſe, ſome time after I 
went away, and brought to Hathaway's Bed-ſide, 
and he ſcratch'd her, and his Eyes were opened, 
and he eat and drank, and walk'd about. Upon 
this, I ſent one Evening to him to come to me ; and 
I took him into my Study, and faid, What is the 
Meaning of it, that you make ſuch a Trouble in 
the Pariſh, to condemn this Woman for Witchery ? 
I ſee no Reaſon for it. Says he, ſhe has done me a 
great deal of Hurt; ſaid Hathaway, ſhe has be- 
witch'd me. He ſaid, that was the Woman had 
done him all the Prejudice he laboured under. Then 
ys IJ, you are a poor fort of Fellow, you muſt get 
your Living by your Labour ; now you had better 
go into the Cuuntry out of her Reach. No, Sir, 
fays he, I am bound Apprentice to my Maſter; and 
if I go, I ſhall be as bad there as I am here: And 


ſecing I was bound here, this Pariſh muſt keep me; 


and it I thould go into the Country, they will ſend 
me back again. Why will you not try ? No, I will 
not. Do you not believe 1 am bewitch'd > No, I 
do not. 'Then, fays he, I may as well not believe 
what you fay in the Pulpit; I may fay to you, as 
our Saviour ſaid to the Fews, Th you ſee Miracles, 
83 » believe. Whereupon, I turn'd him a- 
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way, and did not think I ſhould have had any 
thing more to do with him. But about Eaſter laſt, 
Sir Thomas Lane ſent to me, to deſire me to come 
to him; the Witch being then got into London for 
Shelter. 

I went accordingly, and when I came, I found 
Hathaway, his Maſter, and ſeveral others there. I 
tound him looking briskly, and cating heartily, and 
I ask'd the meaning of it. It was anſwered, That 
before Sir Thomas Lane, he had drawn Blood of 
Sarah Morducb, and that had brought him to him- 
ſelf. 1 ſent in my Name to Sir Thomas Lane, and he 
ſent for me in. There was Sir Owen Buckingham, 
and I think, Dr. Hamilton. There were ſeveral Peo- 
ple examined while I was there, about this Perſon ; 
and after all, Sir Thomas Lane deſired me to tell 
what I knew in this Matter. I gave an Account of 
what I have done here. Says Sir Thomas Lane, 
Richard Hathaway, Do you know that Gentleman ? 
Yes. How ? I have ſeen him in the Pulpit. What, 
no where elſe 2 Did not you ſee him by your Bed- 
ſide? No. Was not with you at your Bed-ſide ? 
No. All this while he was eating Bread and Cheeſe ; 
till Sir Themas Lane ſpoke to him, Lay by your 


Bread and Cheeſe, and be not ſo unmannerly. Says 


I, this is very unaccountable, that he ſhould nor 
know me; and yet he had ſaid, That after Mr. Mar- 
tin was gone, I was a great deal worſe than I was 
before. This is a very unaccountable Thing, and I 
defire to know how this is conſiſtent ; therefore 1 
do deſire that his Maſter may be called in. And his 
Malter was ſent for, and Hathaway was going out 
to call him. No, ſays I, I deſire he may not go 
out, I will call his Maſter my ſelf. When Welling 
came in, I asked him whether he did not tell me 
that Hathaway was ſenſible from the Time I came to 
him? Yes, he was. Now I defire to know how 
theſe Things are conſiſtent ? And to put this out of 


doubt, that this Man did ſee me, the Woman ſtood 


at the ſide of the Bed by me, near the Feet, and he 
took hold of her Apron readily. How can he come 
off in this Matter? Says Sir Thomas Lane, They 
tell you he had a moſt violent Fit after, and that 
made him forget what was done before. Another 
Queſtion was a kd Mr. Welling, You know you de- 
ſired me to get this Servant of yours oft your Hands, 
and that I would ſpeak to the Church-wardens a- 
bout it. Now I am infor m'd, this Servant of yours 
was going to Goodman s-fielde, and as he was going, 
the Preſs-maſters met him, and he being a likely 
Fellow, they whipt him abcard. Is this true or no? 
Yes. And then you got a Letter, and went down 
and fetch'd him up. Yes. Then, fays I, How 
come his Maſter to be ſo much concern'd to be rid 
of him as he pretended ; and yet when he might 
have been rid of his Servant, would not take the 
Opportunity? To that Sir Owen Buckingham an- 
ſwer'd, It was only his Charity for him to fetch 
him from aboard; he could do no leſs, conſidering 
his Condition: So I came away. In a little Time 
after, J heard that this Sarah Morduck was bound 
over to the Aſſizes, and I was Subpcena'd to give my 
Evidence the laſt Aſſizes at Guilford. 

Then the Indictment was read; upon which Sarah 
Morduck was Tried and Acquitted of Bewitching 
Richard Hathaway. 

Mr. Conyers. Dr. Martin, pray go on. 

Mr. Martin. I was Subpena'd to go to the 
Aſſizes; but beſore the Aſſizes came on, there were 
Bills put up in ſeveral Churches, and particularly 
at Chriſt-Church, where I hapned to preach I read 
the Bill, A poor Man being afflicled by an evil Mo. 
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man, now coming to her Trial, defires the Prayers of 
this Cougregation. I went down to Guilford to the 
Trial; and when I came up, I thought all People 
would be farisfy'd with the Juſtice that was done. 
Burt when 1 came to Town, I was abuſed by many 
People, both openly and privately: Jou have the 
Blood of that innocent Man to lie at your Door; The 
Woman bad been hang d, if you had not ſaved her; 
The Judgments of God u ill fall en you. One Woman 
tcllowed me to the Warter-{ide, and ſaid, I was the 
Occation ot the Ruin of that innocent Man; for ſhe 
her ſchi-—=-= 

L. C. F. Holt. Who is this? 

Dr. Martin. I do not know her, I only give 
Evidence of the Abuſcs I underwent. 

Nir. Conyers, Do you know any thing alter the 
Aſizes, how he behaved himſelf? 

Dr. Martin. No, Sir, I know nothing of that. 

Mr. S Jenner. What was done by other People, 
ougnt nat to be given in Evidence. 


Mr. Broderick. It this Man does prove an Im- 


poſtor, it will aggravate his Crime, it the Conſc- 


guence be miſciicvous, and the World be ſtill abuſed 
with a Pei ſuaſion that he was Bewitched. 

Mr. S. Fenner. What was done by other People 
ſignifies nothing to us. 

Mr. Broderick. This is very material, for it is a 
Confirmation that there was a Deſign carried on- 
(being interrupted.) | 


I. C. J. Holt to Serj. Jenner. What other Peo- 
ple did, muſt not affect this Man. But hear what 


Anſwer can be given, you that are the Queen's 
Council ? 

Mr. Broderick. The Charge of the Information 
is, Tnat he, as an Impoſtor, pretended himſelf to 
be bewitched by Sarah Morducłk, to deceive the 
World, and prejudice the Woman. And what can 


be more proper Evidence of that Charge, than that 


altho' he really was not bewitched, yet he had ſo 
prevailed upon the Opinions of the People, that 
they ftill believe him bewitched, and aftronted Dr. 
Martin lor being inſtrumental in her Acquittal : Ti, 
all of a Piece, a Continuance of the ſame Impoſture. 

L. C. J. Holt. This Evidence is proper. He is 
Indicted ior a Cheat, for endeavouring to beget an 


Opinion in People by his fraudulent Practices that 


1 


he is bewitched. Now, Dr. Martin ſays, the Peo- 


ple were ſtill poſleſſed with ſuch a Belief; and 


r2ereupon affronted him, becauſe they thought he 
was inſtrumental in having the Woman acquitted. 
Now, Is not this an Evidence that his pretending 
himſelt to be bewitched, begat that Opinion in the 
People. 7 | 

Mr. Serj. Fenner. What the Doctor has ſaid all 
along, has been of uhat others have done. 

L. C. F. Hit. No, it has been what he ſaw 
him/elf. Yon fay this Man's Evidence is moſt of 
what others have ſaid. Not ſo, He has by himſcif 
praved with him, and tried an Experiment with 
him upon a wrong Woman. 

Mr. Serj. Jenner. He tells you what Welling ſaid, and 
others; How does this affect my Client, what ano- 
tzcr Man, or another Woman ſaid? 

I. C. F. Hilt. He was inſulted upon the Account 
that Ha: han ay pretended himſelf to be bewitched, 
blind, ſpeechleſo, and not able to cat. 

Mr. Serj. Jenner. My Lord, with Submiſſion, other 
Peoples cenſuring the Doctor cannot be brought as 
Evidence againſt my Client, unleſs they make it ap- 


Pear that he had a Hand in it, unleſs he put them 


upon it. | 
L. C. J. Holt. What other People have ſaid, ab- 
ſtractedly conſidered, ought not to affect Richard 


Hathaway ; but if there be Evidence that Hathawa 
hath been guilty of D-ccir, and a Deſign to deceive 
People, Will you not allow it to be given in Evi. 
dence, that the People have been deceiv'd? And 
how came they to be deceived, but by his feigning 
himſelf to be bewitched? ic 
Juryman. Mr. Serjeant, It you have any Thins 
to object, we deſire to hear what you ſay, for you 
ſpeak ſo low we cannot hear you. 
Mr. Serj. Fenner. object to what the Doctor ſays 


by hearſay only. 


Frryman. | believe that will be little conſidered 
by the Jury. | 1 | 

L. C. J. Holt. The Information is for an Impo- 
ſtor and Cheat: Now what is that? A Cheat is a 

eſign to impoſe on the Credulity of others, to in- 
duce them to believe a Thing that is not true. Now 
Dr. Martin's Evidence is what Hathaway did, and 
taat People did believe him to be bewitched; and 
they abuſed Dr. Martin, and told him he had done 
very ill in the Caſe of this Woman; and if it had 
not been tor him ſhe had been Condemned. 

Dr. Martin. I have only one Thing more to lay; 
it was reported that I had been bribed ; I was told 
I had received ſeveral Guineas ; that the Judge was 


Bribed and the Jury Bribed, and the Judge would 


not ſuffer the Woman to be ſearched, he being 
Bribed. | | | as 
Mr. Conyers. Doctor have you done ? 
Dr. Martin. I have. 5 
Mr. Conyers. We will next call Mrs. Johnſon who 


was ſcratched. 


Mr. Broderick. Sir, I think you mentioned g 
Gentleman that you ſent for up? Where is he? 

Dr. Martin. He is here. | | : 

Mr. Broderick. What is his Name? 

Dr. Martin. Mr. Bateman. | 

Mr. Broderick. We will call him to give an Ac- 
count of that. J 

Mr. Conyers. We will firſt call this Women. 
Mrs. Johnſon, Were you at any time with Dr. Mar- 
tia at ſuch time as Hathaway pretended to be Be- 
witched ? | 

Mrs. Johnſon. Yes. | 

Mr. Conyers. Then pray give my Lord and the 
Jury an Account of what you know about it. 

Mrs. Johnſon. I went into the Room to ſee Sarah 
Mor duct. | 

Mr. Conyers. What Room? 

Mrs. Fohnſon. 1 was in the Room where Dr. 
Martin fetched her to be ſcratch'd ; and Dr. Martin 
told me, he deſigned that he ſhould ſcratch ſome 
other Woman; and he deſired me to let him ſcratch 
me; but I denied him, and ſaid, I was a Wife, and 


was not Willing; at laſt I conſented, and he told 


me I muſt not ſpeak when 1 came into the Room 
where Hathaway was ; and he brought me to the 
Fellow; and he ſaid to him, If you think the Blood 
of this Sarah Morducł will do you any good, hoid 


up your Hand. Which he did. Then he bid Sarah 


Morduck ſpeak to him ; which ſhe did. Says he; 
Are you willing this Man ſhould ſcratch you? She 
ſaid, Yes: My Hearts Blood, if it will do him 
good. So with that he ſcratch'd me, and Sarah 
Merduck cry'd ont. He had razed the Skin off my 
Arm, but no Blood came preſently. Dr. Martin 
deſired me not to ſpeak, and I did not; the Blood 
came afterwards, but none then. 

Mr, Conyers. Were you in the Room when the 
Doctor ſpoke to him ? | | 

Mrs. Johnſon. 1 went into the other Room; Dr. 


Martin put me out before him. ; 
| Mr. Conyers. 
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Mr. Conyers. Was not you brought in again? 
Nrs. Johnſon. No. I went in of my own accord. 

Mr. Coniers. In what Condition was he then? 

Mrs. Johnſon. He looked in this mannsr, his Eyes 

ing open. N 
7 7. Holt. Were his Eyes ſhut when you firſt 
came and was ſcratch'd, or open ? 

Mrs. Johnſon. No, they were faſt ſnut. 

I. C. J. Holt. Did he ſpeak then? 

Mrs. Johaſun. Po, he ſaid nothing when I came 
back, till his Eyes were open, and then he faid, 


 OchrifX 7eſms, or O Lord Jeſus. 


Mr Phipps. But did he feel your Arm betore he 


ſcraten'd you? 


Mrs. Johnſen. Yes, over and over. 
Mr. Conyers. Call William Bateman. [I ho ap- 


| peared and was Sworn. } Pray give an Account what 
vou know of this De:cndant s vomiting Pins. 


WWiliam Bateman. About a Twelvemonth ago 
] went to ſee Richard Hathaway. Wo, 

Mr. Conyers. Were you deſired to go to him by 
Dr. Martin? : 

IWiliam Bateman. I cant remember that. 

I. C J. Holt. Where do you live? 

IDilliam Bateman. un Pembrokeſhire 

Mr. Coniers. Then you do not remember any 
thing that paſt then? | 

bp] 4 

William Bateman. I do not fay I do not remem- 

ber any thing, but J do not remember whether 


Dr. Martin deſired me to go to him. 


Mr. Conyers. Give an Account of what you know 
about his vomiting Pins. 

ITiliam Bateman. About this time Twelve- 
month, on a Sunday Night, a Woman came to 
Dr. Martin's Houſe to enquire for him. I went to 
the Door; and the Woman ſaid If Dr. Martin 
would but come now, he might ſee Hathaway vomit 
Pins. Can I ſee him, ſays 1? Yes, ſays ſhe. So I 


went immediately ; and in the Houſe there were 


little Chinks that I could ſee through; and I faw 


him walk about the Houſe, and heard him talk to 
the People, and 1 ſtood ſome time to hear him. 
At laſt 1 knock'd, and he came and let me in; and 
ſeeing me, he ſeemed to be troubled, and feigned 
himſelf to be in ſome Pain. 

Mr. Raymond. You {ay you look'd through the 
Chink, How was he then? Repeat that. 

William Bateman. He ſeemed to be as well as he 


1s now. 


Mr. Raymend. What did you do then? 

Miliam Bateman. I knocked, and he let me in; 
and when I came where the Light was, he knew me; 
and I ſaid to him, I hear you ſpew Pins. Yes, 
ſays he. Says I, Prithee let me ſce thee. So he 
fare on a low Seat, and they gave him ſomething in 
a Cup, and by drinkin; this I was to ſee him vomit 
Pins; and he took ſome Drink, but as far as I 


could perceive he did not ſwallow any. 


Mr. Conyers. What was the Effect of it? 

William Bateman. He pretended then to be in 
an Agony, and vomired ſæveral times, and there 
were Pins on the Ground. I had the Room ſwept 
very clean, and gave him the ſame again. He vo- 
mired again, and there were abundance of Pins on 


the Ground again. I believe he vomited fourteen 


or fittecn times, and I believe there were ſome hun- 
dreds of Pins on the Ground; but I thought the 
Pins were dropt from one or other ; and I took up 
ſome of them, and they were dry; and I took u 
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No, no, ſays his Maſter, theſe are not the ſame; 


and he did endeavour to fatisfy me that he did vo- 


mit theſe Pins; ſo ] deſired he might have a Pot to 
vomit in; and I had a Pot brought and made very 
clean, and I ſearched his Mouth and found no Pins 
there; and I held the Pot to his Mouth cloſe, and 


he often endeavoured to put his Hand to the Pot, 


and I would not ſuffer him, for I perceived his 
Hands often moving to his Pocket. He vomited 
{cveral rimes, and there were ſome Pins ſcattered on 


the Ground, bur none in the Chamber-Pot. Says 


I, theſe Pins do not come out of his Mouth ; bur 
- People were very preſſing on me to believe they 
id. | 

L. C. J Holt. Who were they? 

William Bateman. They were all Strangers to 
me. Upon this I told them, I believed he had a 
Slight of Hand to convey them there, and I took 
hold of his Pocket. He ſtopt my Hand, and would 
not let me put my Hand into it. But after ſome 
time, ſays one, Let him, let him ſearch your Pocket. 
So I did, and took out ſeveral Things, and among 
the reſt ſeveral Parcels of Pins, and I believe thele 
were they that he convey'd on the Ground. 

L. C. F. Holt. Did you ſee him take them out of 
his Pocket ? | | 

William Bateman. No, but I took out ſeveral 
Hundred. | 

Juryman. What ſort of Shape were they of ? | 

William Bateman. They were of a very odd kind 
of Shape. | 

L. C. J. Holt. Were they ſtraight or crooked ? 

William Bateman. They were erooked in ſtrange 
Figures, like them on the Floor. | 

Mr. Broderick. And he made a great difficulty 
of letting you meddle with his Pocket. 

William Bateman. Les. 

Mr. Phipps. And when you would not let him 


put his Hand to the Pot, there were none in the © 


Pot, but only on the Ground? 

William Bateman. Yes, Sir. | 

Juryman. Did you ſce any Pins come out of his 
mouth ? 5 | TP 

William Bateman. No, Sir. | 

Mr. Serj. Jenner. What became of the Pins you 
ſaw on the Ground; you ſay you ſaw abundance, 
what became of them ? 

William Bateman. They were ſwept away. 

Mr. Serj. Jenner. Who {wept them away ? 

William Bateman. Some of the Family. 

Furyman. I think he ſaid that ſeveral of the Pins 
were taken up dry, were any of the Pins that were 
on the Ground dry ? | | 

William Bateman. Jes, and I ſaid, theſe Pins 
did not come from him. | 

Mr. Serj. Fenner. When was this? 

Milliam Bateman. About a Twelvemonth ago. 

Mr. Broderick. Now, my Lord, we will ſhew 
Your Lordſhip. that he drew up a Narrative for the 
Preſs, giving an Account of this Buſineſs. Call 
Richard Ball, who was ſworn.) 
give an Account what you know of Richard Hat ha- 
way's endeayouring to print a Story of his vomiting 
of Pins. 

Richard Ball. About a Twelvemonth ago, in 
December, Richard Hathaway brought a Writing, 
and withal a Diſh-full of crooked Pins, and told us, 
thoſe Pins he had vomited, and that he had been 


| afflicted by a Woman in S, - 
two or three in a Chain; and I ſaid, I belies 0 — — ‚ 


thoſe were the Pins that were ſhewn at our Houſe. 


_ he had nat cat any thing from my Lord-Mayor's 
ay. | 
Mr. Bro- 


Mr. Ball, Pray 
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Mr. Broderick. What did he deſire you to do? 
B:ll. To print this Paper. And after he had 

told this Story, he ſaid he had been with a Woman 

in Goodmazs-fields. There was a Boy with him. 


And he deſired us to print his Paper. It related the 


Story of his vomiting of Pins. He ſaid he had 
taken Ouiclſilver, and it would not move him; and 
Madam Gocdiein was mentioned ſeveral times in the 
Papers, that ſhe had cured him. | 

Mr. Comers. How came it that you did not 
print his Paper ? 

Ball. My Maſt:r ſtood by; fays he, You look 
very well; I will have nothing to do with it; I be- 
lieve you are a Cheat. I believe no ſuch thing, 
ſays he; and upon that went away. But the next 
Day there was a Paper printed by ſomebody ; and 
Richard Hathaway comes to us afterwards, and ſays, 
You have printed a Paper, tho' you would not have 
it of me: But it is not true, ſays he; I can give a 
better Account. T7 

Mr Broderick. Then he talked very freely to 
you, tho he had not ear in {ix Weeks before? 

Ball. Les, Sir. 

Mr. Broderick. And he looked very well ? 

Ball. Yes, Sir; and we wonder'd at it. 

Mr. Conyers. Call Mr. Hearne, | who was Sworn. ] 
Mr. Hearne, pray give my Lord, and the, Jury, an 
Account what you know oi this matter. 

Hearne. About September was 'T'welve-month, 
my Siſter was fall'n upon by this Hathaway, and 
Scratched and Abuſed in a barbarous manner; and 
about Six Wecks after, ſhe was ſcratched again. 
After this we went before Juſtice Riches, and ſuſtice 
Riches perſwaded them to be quier, and not to 
trouble this Woman; and he perſwaded her to re- 
move to ſome other Place. Aſter this there was a 
Tumult made about her in Newgate-ſtreet. 

Mr. Conyers. Were not you preſent when Dr. 


Martin was with the Defendant. 


Hearne. Yes, Sir. | 

Mr. Conyers. Then give an Account of that. 

Hearne, I went to Dr. Martin; and Dr. Martin 
told me that he would try a Stratagem, ( to ſee 
whether he was bewitch'd,) by making him ſcratch 
another Woman. I told him, I was afraid we 
ſhould be betray'd. Says he, Let me alone to ma- 
nage it: So I faid no more. Says he, Do you go 
and fetch Sarah Morduck to me, and I will go be- 


fore. So I came with my Siſter to Welling's Houſe, 


where Dr. Martin was, and there was a Houſe full 
of People: and then he ordered the Door to be 
ſhut ; and then Dr. Martin left me at the Bed-ſide, 
and he got a Woman that was willing to be ſcratch'd. 
She refuſed at firſt, but afterwards conſented. And 
then Dr. Martia brought them into the Room 
where Hathaway was ; and he ask'd him if he did 
believe that ſcratching Sarah Morduck would do him 
any good ; it he did he ſhould hold up his Hand ; 
and he held up both Hands. Says he then to Sa- 
rab Morduck, Are you willing to bei Scratch'd? Yes, 
her Heart's Blood to do him good. Then give me 
your Hand, fays he; but inſtead of hers he took 


Mrs. Johnſon's Hand, and gave it into Hathaway's 


Hand. And Hathaway tock her by the Wriſt, and 
felt her ſeveral times Then ſays Dr. Martin, It 
you will ſcratch her, ſcratch her, I cannot wait on 


you always Then he fell to work, and Dr. Martin 


ſaid, he will open his Eyes preſently, there is Blood 
enough; and he preſently opens his Eyes and catches 
Sarah Morduck by the Apron, and holds her as faſt 
as he could, and the Woman that was ſcratch'd was 
gone into another Room ; with all the Strength I 
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had I could hardly looſen his Hands from Sarah 


| Morduck. Now, fays Dr. Martin, You are miſtaken 
7 


this is not tie Woman you have ſcratch d; and 
then his Countenance chang'd, and he looked like 
a Fool, he was ſo ſurprized. Then ſays Dr. Mir; 
Where is the Woman that he ſcratch'd? And I 
terch'd Johnſon out of the other Room, and ſhow'q 
him her Arm, that ſhe was the Woman he had 
ſcratch d. Says Dr. Martin, I ſee what you are: 
go and mind your Buſineſs; or to that effect ; "WF 
then we went away. This was about Twclye or 
One a Clock the 11th of February. And when we 
were gone, the ſame Day, as ſoon as it was Dart: 
they got half a Dozen luſty Fellows to go to Sarah 
Morduck's Houſe, and there they abuſed her. 

L. C. J. Holt. How do you know that? Did 
you ſee it ? 

Hearne, My Lord, I will tell you preſently. 
When ſhe had had this Miſchief ſhe ſent for mc - 
and when I came, her Shit on her Back was as wet 
as muck. She ſent for me, becauſe ſhe had none 
to aſſiſt her but me, and 1 found her that Night in 
that pickle. They ſaid, as ſoon as we were gone 
the Fellow was bad again, and they have put this 
Trick upon us; but we will have the right Witch 
to ſcratch her. | 

L. C. J. Holt. Who was at the Houſe that Night 
that you ſay ſhe was in an ill Condition. E 

Hearne. There were ſcveral at the Houſe then, 
Mrs. Sarah Hays the Landlady was there, and 


others. 


J. C. J. Holt. Yon ſay they were in a Hubbub, 
and would have the right Woman ſcratch'd. Who 
was it that would have ĩt ſo? 

Hearne. I heard fo. But when I came to her, 
I found her in a lamentable Condition. Then 1 
went to juſtice Riches, and defired his Warrant to 
take ſome of them ; and he granted it, and I took 
up one Oslourn; and when I came with him to 
Juſtice Riches, we had no Body to ſwear that ſhe was 
lame a-Bed, and ſo he was diſcharged; and Juſtice 
Riches faid, if there be no other to prove it on the 
Trial you will ſpend a great deal of Money to no 
purpoſe, and therefore he let him go. So ſhe was 
moved to Pauls Wharf, but a Company of Fel- 
lows followed her thither. 

L. C. J. Holt. How do you prove that? 

Hearne. I keard of it, and deſired the Land- 
lord to ſend for a Conitable ; he did ſo; and when 
we came there, all th: People made their Eſcape, 
except Hathaway and another Perſon. So then ſhe 


vas carried before Sir Thomas Lane; and they tel- 
ling him that he had vomited Pins, and other things. 


Sir Thomas was perſwaded to believe it. I told 
him, theſe Fellows had diſturbed this Woman's 
Peace, and very much abuſed her. Sir Thomas, 
Will you not let me know who this Man is ? 

L. C. J. Holt. What Man do you mean? 

Hearne. Tones. I begg'd, Pray let me know 
this Fellow's Name. Says he, Ir is no matter, there 
was Provocation enough. And then when we were 
talking of the Pins, Dr. Hamilton look'd in Hatha- 
way's Month, and found his Mouth very well ; aud 
he gave him Beer; and he, when he had taken it, 
ſtruggl'd with all his might to keep it out; then. 
he cry'd out. Let her be ſcratch'd, {aid Sir Thomas. 
Dr. Hamilton ſaid, Forbear a little, let us ſee the 
Effect of this Beer; and fo they forbore a little 
longer. Then rhey talked again of the Pins, and 
Dr. Hamilton would have her ſcratch'd again; fo he 
ſpake to the Woman about it, but ſhe would not 
conſent; for ſhe ſaid the had been abuſed, and 


would 
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ot be ſcratch'd, unleſs they would ſecure 
_ he future. But Sir Thomas would have her 
ſcratch'd ; and fo ſh was; and then when ſhe was 
ſcratch'd, and he had drawn her Blood, the Fellow 
bruſtled about like a Cock-Sparrow ; and then they 
call'd for Bread and Cheeſe; and fo he that before 
pretended he could not ſwallow any thing, ſhow d 
like an Antick to the People, for he was very greedy. 
And when he had caten that, he call d for more; 
and Weling ſaid, Pray let him not have it, it will 
do him hurt, becauſe he has not eat ſo long. Then 
Sir Thomas Lane ordered her to be ſtript, and ſhe 
was {irip'd above- Stairs, and then he would commit 
her to Prilon ? 

L. C. J. Holt. Why? Did any Body ſay ſhe had 
any thing extraordinary about her. 

Hearne. No. Dr. Hamilton ſaid ſhe had nothing 
about her; ] offered a Hundred Pounds Security 
for her; and Sir Thomas Lane would not take it. 
But when Dr. Martin had been with him at Night 
1 Bail'd her out. 

Mr. Bar. Hatſell. Was this Hathaway dumbwhen 
he was at Sir Thomas Lanie's ? 

Hearne. He ſpoke betcre, and when Sir Tho- 
mas Lane bound her over to the Old-Baily, and all 
that time he was as well as could be. 

Mr. Serj. Jenner. Was you at the Aſſizes at 
Guilford? | | 

Hearne. Yes, and gave Teſtimony for her there. 

Mr. Conyers. My Lord, we have a great many 
others that were preſent with Dr. Martin; but we 
have proved that Matter ſufficiently. Now we will 
ſhow how he bchaved himſelf at Mr. Kenſy's. ¶ Call 
Mr.Kenſy, who appeared and was Sworn.) Mr. Kenſy 
Do you know Richard Hathaway ? 

Mr. Kenuſy. Yes. | 

Mr. Conyers Was he not committed to your care? 

Mr. -Kenſy. Yes. | 

Mr. Conyers. When was it? 

Mr. Keiſy. It was in November laſt. 

Mr. Conyers. Now pray give my Lord and the 
Jury an Account of what you know of his Faſting. 

Mr. Kenſy. He was brought to my Houle the 
Firſt of November laſt about Noon. I went to ſee 
him at the King's-Bench, where about Nine in the 
Morning I found him in Bed. The Servants in the 


Prifon told me his Tongue was fwell'd. At my 


Requeſt he put out his Tongue, which I found in a 
very good State and Colour, free from any Indura- 
tion or Contraction. I obſcry'd the Glands under 
the Tongue, allo his Throat, fo far as I could fee, 
free from any preternatural Accident or Impediment. 
He was brought to my Houſe about Twelve the 
ſame Day. 1 kept him in the Room where we 
dined, and offer'd him Meat and Drink ſeveral 
Times, which he refuſed. About Eight at Night 
we put him to Bed, and took his Cloaths out of his 
Chamber. The next Morning we offer'd him Meat 
again, and he refuſed to eat ; and we brought him 
his Cloaths, and he was ſurly and would not riſe. 
At Night I offer d him a Glaſs of Cordial, which 
he alſo refuſed. At the fame time we found his 
Rug wet, which we diſcovered to be his Urine 
dropping through the Teſter of the Bed, he having 
hid his Urine upon it in the Cover of a large Box 

=. 8 , 
through which it dreined. And I threatned to diſ- 
cover him, and ſaid, Pray diſcover who ſet you to 
work in this Matter: I look on you as a poor inno- 
cent Fellow, and that you are ſet on by others 
chat have more Wit; but he would diſcover nothing. 
The next Morning I forced him to riſe, and I found 
him reſolute in his Humour of Faſting ; I found 
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Perſwaſions and Promiſes of a Pardon could not 


prevail, nor Threatnings that I would ftarve him 
if he would not confeſs; ſo I feiened a Quarrel with 


D 


my Maid, and railed at her in his Preſence, ſay- 
ing, ſhe was as very a Hypocrite as Richard Hath- 
away, and that T would be troubled no more with 
her. And I order'd her, ſo ſoon as my back was 
turn'd, to rail againſt me as bad as ſhe could, and 
charge him not to take any Thing from me or my 
Brother, for ſhe alone would take care to feed him. 
After this we took him up every Day, and contrived 


Places and Holes, whercby we diſcovered him to 


eat and drink heartily, ſometimes three Times a Day, 
he thinking no body was Witneſs to it but the Ser- 


, vant. Particularly one Day I had Fiſh and Oy- 


ſters for Dinner, and I order'd the Maid to give 
him ſome, and to give him ſtrong Beer and Brandy 
too, and he eat and drank freely. And afterwards 
he brought up his Dinner, and I coming in, told 
him I was glad the Witch was found out at my 
Houle, and I told him to morrow I would find out 
the Pins and Needles. He took the Poker, and 
raked the Aſhes over it, that it might not be ſeen 
what he had vomited. : | 

L.C. F. Holt. But did he know that you ſaw 
him eat? 3 

Mr. Kenſy. No, my Lord. The next Day I 
offer d him ſomething to cat, to ſee if I could make 
him ſpeak. But he pretended to be ſo faint that he 
could not get off his Chair; this was aſter he had 
eat ſeveral Days. And he danced and play'd on 
the Tongs. | | 

I. C. J. Holt. But did you not ſce him drink? 

Mr Kenſy. Yes, my Lord. 

L. C. J. Holt. But did he know you ſaw him? 


Mr. Kerſy. He thought no body ſaw him but 


the Maid ; but I ſaw him drink. 
Mr. Broderick. How did you ſee him? 


Mr. Kenſy. I hid my ſelf in a dark Place in 


my own Buttery, and did ſce him eat and drink ſe- 
veral Times. I did not ſce him eat every Day. 
Bur the eighth Day he endeavour'd to make his 
Eſcape. My Brother and my Sons went into his 
Chamber with his Cloaths, and Hathaway having 
dreſs'd himſelf, watch'd his Opportunity, and 
jump'd out of the Room, and bolted them in. 
But they ſtaying ſo long, I fent the Maid up, and 
ſhe mer him ſtealing down Stairs, and then he 


went back again and let them out. On Monday 


the 1oth, I gave him his Cloaths, and I being a- 
lone, he had not Patience to dreſs himſelf, but im- 
mediately ſcized me; but ſtruggling with him, he 
pretended Feebleneſs, and fell on the Bed. 

Mr. Conyers. Can you give Account of any thing 
afterwards? | | 

Mr. Kenſy. Yes. | | 

Mr. Conyers. What Diſcourſe had you with him 
then ? 

Mr. Kenſey. I will tell you. He was very ſurly. 
That was the firſt Day he ſpoke. I came to him, 
and told him he was a Fool ; that his Friends were 
in Cuſtody, and had not been true to him, but had 
diſcovered the whole Matter; and adviſed him to 
make a Diſcovery himſelf; and if he would, I would 
go with him to my Lord Chief Juſtice. Upon that, 
he cried paſſionately, and ſaid he would tell the Lord 
Chief Juſtice the whole Truth. But my Lord not 
being at his Chamber, he in about an Hour recant- 
ed, and faid he was bewitch'd. When he cried, he 
ask'd if his Mother was fafe. 

Mr. Conyers. Did he at any Time tell you how 
long he had taſted ? 

Mr. Kenſy. 
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Mr. Xenſy. Yes. He made Signs that he had 
faſted ſeveral Times when we had fſcen him eat, 
and he took his Cloaths and wrapt them over him. 
And I faid unto him, How long haſt thou faſted 


before you came to my Houſe? He made Signs 


that he had faſted ten Weeks. 
L. C. J. Holt. Did he pretend to be Dumb? 
Mr. Kenſj. Yes. And I ask'd him how long he 


had faſted at my Houſe; and he pointed T'wo 


more. | 
Mr. Conyers. You ſay he made Signs that he had 


faſted ren Weeks before he came to your Houle, 
and two Weeks while he was there. Now how of- 
ten did you ice him eat at your Houſe after the 
two firſt Days? 

Mr. Kenſy. I faw him eat ſeveral Times at 
Noon and Night. And after I had ſcen him cat, 
I would have perſwaded him to eat, and he made 
Signs {till as it he could not eat, and ſhook his 
Head. 

Mr. Serj. Jenner. How did you know what he 
meant by ſhaking his Head? | 


I. C. J. Holt. How did you know whar he meant 
by his counting? Ho did you know that he meant 


Weeks ? | 3 
Mr. Kenſy. He counted upon his Fingers, my 


Lord. Iask'd him how many Wecks he had taſted 


before he came to my Houſe, and he counted "F'cn 
Fingers; and how long he had faſted at my Houſe, 
and he counted Iwo more. And I asd him 
whether he had lalted T'welve Wecks then, and he 
made Signs of Twelve. 

Mr. Serj. Jenner. You ſay he was dumb, and 
yet could hear. 

Mr. Kenſy. Yes. | 

Mr. Serj. Fenner. How is that likely, that he 
ſhould hear, and yet was dumb ? 

L. C. J. Holt. Cannot a Man hear, tho' he be 
dumb ? 

Mr. Conyers. Call Elizabeth Baker. Where 1s 
ſhe 2 | She was Sworn.] Were you a Servant to 
Mr. Kenſy when this Man was at his Houſc ? 

Eliz. Baker. Les, | was. 

Mr. Conyers. Then pray tell my Lord and the 


ſury what you know ot him. 


E. Baker. Richard Kathaway came to my Ma- 
ſter's Houſe about twelve a-Clock on Saturday. 


When we went to Dinner at one a-Clock, my 


Maſter offer d him Meat and Broth, and he re- 
fuſed it; he was ask d to cat ſeveral Times, but 
ſill refuſed it. They ask'd him again at Night, 
and he ſhook his Head, and would not cat. And 


when he went to Bed, we took his Cloaths, and 


lock'd him in. And the next Day he refuſed to 
riſe, and at Noon they went to ſce if he would 
eat any Thing, and ofter'd him a Glaſs of Sack, 
and he refuſcd it. And on Monday Morning he 
was ask'd to riſe again, and he would not; but 
my Maſter would have him riſe; and would have 
him come down and fit by the Fire; and when he 
was come down, ask'd him to eat, but he would 
not. And at laſt he look'd in his Mouth, and 
ſaid he ſaw nothing but that he might cat and 
drink it he would. And my Maſter faid to me, 
When I am with him I will call you up, and take 


an Occaiton to fall out with you, and when I 
am gone, do you rail at me, and tell him he 


ſhould take nothing of me or my Brother. And 
ſo I did; I faid my Maſter call'd me Presbyterian 
Jade, but I faid I did not know what Religion he 
was of ; and that he was not more willing to have 


me go, than I was to be gone, And I told him 


prove what was done before. 
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he ſhould take nothing of my Maſter or his Bro- 
ther, I would look after him while I ftay'd. So 1 
went out of the Room, and ferch'd a Glaſs of 
Brandy, and gave it to him. But there was a Child 
with me, and he refuſed to drink it, with a Sign 
pointing to the Child; fo I faid IJ would hide the 
Child, and I ſtood between him and the Child, and 
then he drank it. And the ſame Day I gave him 
ſome Pudding and Small Beer; and at Night I car- 
ried him a Pint of Ale and a Toaſt, but found he had 
not eat the Pudding: I ſaw him eat the Toaſt and 
drink the Ale; but I did not {ce him eat the pud- 
ding, tho I ſuppoſe he eat it afterwards, for I ſaw 
in y 

Turyman. In what manner did you convey this 
Proviſion to him? | | 

E. Baker. My Maſter gave me the Key, and I 
went in and ſtaid while he eat and drank, and I made 
him believe I had got the Key by Stealth. And F 
gave him a Glaſs of Brandy on Monday Night, and 
he drank it. And the next Day he eat and drank ; 
he drank ſome Broth, and eat boil'd Mutton at 
Noon; and at Night he eat a Cnop of Mutton, 
Bread and Cheeſe, and drank Beer and Brandy. 
On Hedneſday we had a Shoulder of Mutton roaſt- 
ed, and aſter they had dined, I gave him a Plate of 
Meat, and he eat it in the Kitchen with me, and 
drank freely. And ſo he did every Day after while 
he was at our Houſe. 

Mr. Conyers. Did any ever ice him eat, beſides 
your ſelf? . | 

E. Baker. Yes. That Day that we had Fiſh, he 
was in the Kirchen; and being there, he went and 
waſh'd his Hands, d I gave him a Plate of Fiſh, 
and ſet it by him; and he took it, and eat it. And 
I gave him a Hottle of Stout, and told him it was 
my Birth-day, and he muſt drink my Health; and 
atter he had arunk it, he pointed to his Forehead, 
ſignifʒ ing it was got into his Head; and about two 
Hours alter, he was very merry, and danced about, 
and took the Tongs and play'd upon them. But 
after that he was mighty ſick, and vomited ſadly. 
And, ſays my Maſter's Brother, we ſhall fee the 
Pins and Ne-ules now. And to hide it, he falls a 
pulling the Fire over it. 

Mr. Conyers. Did any of the Neighbours ſce him 
cat ? | 
E. Baker. The 11th Day of the ſame Month, 
we had a Shoulder of Veal ior Dinner; and aiter 
Dinner, my Maſter bid me ſet by ſome for him, 
and he would have ſome Gentlemen to ſee him cat 
it. They were accordingly hid in the Buttery and 
Coal-hole ; and Richard Hathaway was brought 
down, and he took his Bread and Meat, and cat 
heartily, and drank with it. 

Mr. Raymond Who were thoſe Gentlemen that 
ſaw him cat? | | 

E. Baker. Mr. Collet, Mr. Norberry, Mr. Page, 
and Mr. Stanton. 

Mr. Conyers. Theſe Perſons are here. 

Mr. Serj. Fenner. My Lord, all this is of what 
was done aſter the Trial, this Evidence ought not to 
be given; the Record bears Date the firſt Day of 
the Term, and all this is faid to be done in Novem- 
ber ; it 1s all after the Record. | 

L. C. J. Holt. It is to prove the Impoſture 
committed before now. What Mr. Kenſy ſays of 
his pretending to faſt twelve Wecks, tho two or 
more be not within the time of the Information, I 
hope they may give it as Evidence ſubſequent, to 


Mr. Seri. 
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Mr. Serj. Jenner. But I oppoſe all this of eating 


ir Houſc. | 7 = 
9 — Holt. It is an Evidence of his cheating 


fince that Time, and that out of the Information; 


but it is an Evidence alſo to prove that his pretended 
Faſting before was a meer Deceit ; for he then pre- 
tended to have faſted Ten Weeks before he came 
thither, and after pretends to continue faſting in the 
ſame manner ; if that be proved to be a Fraud, it is 
ſtrongly to be inferred, that this pretended faſting 
before was {o too. ; TH 

Mr. Serj. Jenner. But then they may not give 
Evidence in Matter after. 

I. C. J. Holt. Matter afterwards that proves a 
Thing done beſore; for if a Confeſſion be made 
ſubſequent to an Indictment for a Crime, Shall not 
that Conſeſſion after be brought as Evidence of the 
Tning done before? Sure it may. 

Mr. Serj. Jenner. And will that prove what was 
before? | ns 

L. C. J. Holt. It is certainly ſo. The Thing is, 
Whether I can give in Evidence any Thing after to 

rove what was done before. If he pretends to 
laſt Twelve Weeks, Ten Weeks before he came 
there; and the Two Weeks aiter, he did not faſt 
but only pretended it : Whether what he did after 
be not Evidence of what he did before? Sure it is. 


For he that cannot hold out faſting Two Weeks, but 


was glad to cat, tho' he pretended to faſt, may 
ſtrongly be preſumed to have eaten during the Ten 
Wecks, tho' then he pretended to faſt. 

Mr. Conyers. Call Mr. Stanton, (who appeared) 
Was you at Mr. Kenſys Houſe to ſee Richard 
Hathaway eat? | | 

Mr. Stanton. Yes. Mr. Kenſy came to me the 
1ith of November, and deſired me to come to his 
Houle, to ſee whether he eat or drank or not; and 
{ went, and was put into a drak Place, and I faw 


the Victuals before he was brought; there was five 


Slices of Meat, and Bread, and Beer. And he 
was brought where it was, and he looked about him 
earneſtly to ſee if any one ſaw him, and then he fell 
to, and eat as heartily as any Man could. And hear- 
ing a Noiſe whilſt he was eating, he run away with 
it, and ſet it on the Dreſſer. The Maid ſaid, there 
is no body coming; and then he went to it again, 
and eat it up, and drank the Drink, and ſat down 
by the Fire. And afterwards we went to him, and 
carried a Bottle of Drink with us, and drank to him; 
but he made Signs that he could not drink, and 
ſhow'd us that his Belly clung to his Back, which 
we thought was very ſtrange. 

Mr. Conyers. Call Matthew Shipps, and 
Baxter. (They did not appear.) Jo. Hunt. (He was 
fworn.) My Lord, we call this Man to give you an 
Account of the ſtrange Noiſes that they pretended 
were heard in Mr. Wellings Houſe ; and we will 
make it appear how that Noiſe came. Mr. Hunt, 
pray give an Account what you know in this Mat- 
ter. 

Jo. Hunt. My Lord, an Acquaintance of mine, 
one Kelpin, told me that he had watch'd with Ri- 
chard Hathaway one Night; and the next Day he 
came to me, and told me he fell a-{leep, and had not 
watch' d him as he ought ; and deſired me to fit up 


with him, and to obſerve him as narrowly as I could, 


and fee if I could find any Deceit in him. Accord- 


ingly 1 did ſo; and when I came into the Room, I 


fate down on the Bed- ſide. There were two Gentle- 
men in the Room, Mr. Pocock, and Mr. Butler, and 
Thomas Welling, He lay as if he were almoſtDead. 


In a little Time his Maſter, Tho. Welling, brought 
Vl V.-- | 
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in ſome Pins in a Coffee-diſh, and ſaid he had 
brought them up that Day, and that he believed he 
would bring up more. And after this ſeeing of the 
Pins, I went to Mr. Pocock, and faid, I did imagine 
the Pins might lie in his Mouth, rather than in his 
Stomach ; and therefore it was very proper to have 
his Mouth ſcratch d. And Mr. Pocock replied, Who 
will venture to do it? And I faid, If they would 
waſh the Fire Poker clean, and put it into his 
Mouth, to prevent his biting my Finger, I would 
do it. Immediately upon this Hathaway raiſed him- 
ſelf, and began to make a Reaching, as tho' he 
would Vomit; and then Welling and his Wife ſaid, 
now he is going to bring up Pins. Thereupon I 
kneeled down by the Bed- ſide with a Candle in my 
Hand to obſerve his Motions ; and after he had 
ſtrain'd ſome times, he made a Motion with his 
Tongue at cach ſide of his Mouth, but I could not 
perceive any thing come up his Throat, tho his 
Mouth was wide open ; and by and by he drew up 
his Mouth, and turned out two or three bright Pins, 
and preſently after rwo more, which I catch'd in my 
Hands, and ſh:w'd them to the Company, ſaying, 
they are bright and new; and his Matter ſaid he be- 
lieved they came out of ſome Chandler's Shop. 
Afterwards Hathaway lay down very quict, and ſo 
continued for ſome Time. And J/elling's Wife coming 
into the Room, ask'd why the Charms were nor pur 
on? I replied, Thave been told the Charms have been 
always taken oft from him by the Witch ; but was 
reſolved to watch ſo narrowly that Night, that they 
ſhould not be taken from him. Then Welling and 
his Wife offering to put on the Charms, Hathaway 
made a ſtruggling, as tho' he was unwilling to have 
them on; and Welling ſaid, you have always found 
Benefit by it, Why will you not? They are order'd 
by Mr, Butler. | | 

L. C. J. Holt. What are thoſe Charms? 

Jo. Hunt. Three little Things in black Bags, I 
did not know what they were. And they ask'd him 
whether he was willing they ſhould be put on ; if he 
was, he ſhould hold up his Hand; but he was un- 
willing. But I faid, I was minded to have them 
put on; ſo he lay ſtill, and Mrs. Weling, or ſome 
other Woman, ſew'd them to the Boſom of his Shirt. 
Aſter the Charms were put on, I watch'd to ſe 
what would become of them ; and perceiving Hath- 
away to make ſeveral Motions with his Hands a- 
bout them, I ſtruck his Hands. I bid him either 
keep his Arms ſtraight in the Bed, or elſe put them 
out of the Bed, for that the Charms ſhould not be 
taken off that Night. Then I and the Company 
ſitring {till about the Bed, Welling ſaid, Hearken; 
you will not believe ; hear what a Noiſe there is, 
the like is heard here almoſt every Night. Where- 
upon all were ſilent. At laſt I heard a ſmall ſcratch- 
ing or rubbing at the Bed's-feet ; and putting m 
Head cloſe to the Bed's-fect, liſtning, I heard ſome- 
thing ſhriek ; and perceiving the Bed-cloaths ſtir, 
I took hold of the Fellow's Foot, and ſaid, I have 
caught the Witch that made the Noiſe, I thought 
it had been Mice art firſt ; bur ſeeing the Cloaths 
move, I catch'd his Foot. Thereupon Hathaway 
roſe up, and in a Paſſion made a Motion towards 
me with both his Hands ; but I lifting up his Foor, 
he fell back upon his Pillow, and lay ſtill, and the 
Noiſe ceaſed ; and about Five a-Clock in the Morn- 
ing I left him, and the Charms upon him. | 

Mr. Conyers. Call Elizabeth Braud (who ap- 
peared). Pray give an Account what you know of 
any Colle&ion of M oney for Richard Hathaway. 
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408 174. The Trial of Richard Hathaway 


Elix. Brand. There was betwixt Six and Seven 
Pounds gathered. 

I. C. J. Holt. How was it gathered ? 

Eliz. Brand. We went about to get Moncy for 
him to bear his Charges to Guilford, and we got be- 
twixt Six and Seven Pounds. T2 

Mr. Broderick. Do you know of any other Sums 
that were gathered for him? 

Eliz. Brand. Jes, but I know not how much. 

Mr. Conyers. Who employ'd you to do this? 

Eliz. Brand. A great many of the Neighbours. 

L. C. J. Holt. Who was the Money paid to? 

Elix. Brand. To Mrs. Welling. | | 

Mr. Conyers, Do you know any thing ot his 
ſcratching Sarah Avrduck ? 8 

Elix. Brand. I over-perſuaded her to let, the 
Fellow ſcratch her. 

L. C. J. Holt. Did the conſent to it? 

Eliz.. Brand. Yes, my Lord, I call'd her, and 
ſaid to her, Let me perſuade you to let this Fellow 
ſcratch you; and ſhe bid me go and fetch him. 
And he came, and fits him down on a low Scat. 
Says ſhe, Will you engage he ſhall not ſcratch my 
Eyes out? At laſt he ſcratchcs, and there came no 
Blood ; and he ſcratches again, and then the Blood 
came ; and he cry'd, O my Eyes, O my Eyes. And 
I faid, now the Blood comes, and he ſtared. Says 
I to him, Can you ſee me? Yes, ſays he, as well 
as ever I could. | | 

Mr. Conyers. Mr. Hearne, you was at Guilford 
Aſizes, How long did this Fellow pretend he had 
taſtcd ? 


Mr. Hearne. I cannot be poſitive what he ſaid at 


the Trial as to that; but they ſaid he had faſted 


ſix Weeks, before Dr. Martin tried the Experiment 
_ with him. 


Mr. Conyers. Call Matth. Shipps, (he was ſworn. ) 
Was Richard Hathaway under your Cuſtody ? 

M. Shipps. Yes, He was brought from Guil- 
ford Aſſizes upon the 3 1ſt of July laſt, He came 
home at Eleven a-Clock at Night, and they told me 
he was come a Priſoner from Guilford to the Mar- 
ſhalſea, where he continued Four Days, and he was 
ordered to lie with me ; and every Night that he 
lay there, he ſlept very well to my thinking: And 


ſeveral times I ask'd him how he did, he anſwer'd, 


he was pretty well; and every Day while he was 
there, he cat and drank with me, as the reſt of the 
Servants of the Houſe did, and was not in all that 
Time in any Fit as I could perceive, but went very 
well out of the Priſon. 


L. C. J. Holt What did he ſay at the Aſſizes a- 
bout his Faſting ? 


M. Shipps. I was not at the Aſſizes. 

Mr. Conyers. Then we muſt leave it here. 

Mr. Broderick. My Lord, we have the Woman 
here that they pretended was the Witch ; but it 
may be, they may think it not proper, and therc- 
fore we ſhall let her alone. 

Mr. Serj. Fenner. My Lord, and you Gentle- 
men of the Jury, I am Council for the Defendant, 
Richard Hathaway, who is indicted for a Cheat and 


Impoſtor; and it is for pretending himſelf to be 


bewitched, and that he has uſed indirect Arts and 
Means to make People believe he was ſo bewitch'd ; 
and that this Sarab Morduck was the Perſon that 


had bewitch'd him ; and that this was contrived by 


him, in order to bring Miſchief and Damage on 
this Sarah Morduck, and to the evil Example of the 
Queen's Subjects. You have heard the Evidence 
that has been given, and therefore I ſhall not repeat 


it, but only obſerve ſome good Things to you. The 


2 Ann. 
Doctor has taken a great deal of Pains in this Cauſe: 
but that which he does tell you by Hear ay, ier 
other Perſons have told him, is not ſuch Evidence 
as you are to take any notice of, that is, whar 
Fohnſon told him, and likewiſe what other n 
told him concerning this Man; for what they have 
ſaid ro him of this Man, tho? it may be true : is 
not to come under your Conſideration. There are 
ſeveral others that have given Evidence of what 
other Perſons have faid, and they have given it as 
their Opinions that what this Man did was the Cauſe 
or their Doings ; of which you are to take no No- 
tice. But, my Lord, that which ſeems to bear moſt 
hard upon us, is, That becauſe the Doctor, and ſe- 
veral others have been abuſed, both before and after 
the Trial, for what they endeavour'd to do; there= 
fore they would infinuate as if my Client had had 
a Hand in it. Bur it a Man be doing any thing 
and another takes the Advantage of it, to do another 
a Miſchict, I hope that Miſchief ſhall not be laid 
to his Charge. My Lord, there is one Man that has 
given a great deal of Evidence as to his Vomiting of 
Pins, and ſays that he was by, and he ſwept the 
Ground, and after he had Vomited, there were 
Pins upon the Ground; and when he had a Chamber- 
pot to vomit in, he could not find any Pins there; bur 
there was ſome upon the Ground again. So like- 
wiſe for his Faſting, you have had Evidence to prove 
that a Cheat. And this ſcems to affect him moſt, 
that all this Pretence to be Bewitch'd, and Vomi- 


ting of Pins, and Failing, was a Cheat. This is 


{” 


the Matter that they accuſe him of. which if 
he be really Guilty, I come not here to defend him; 
but I am to defend him as far as Witneſs will do. 
And now, my Lord, it my Briet be true, we ſhall 
ſatisfy you that my Client was in a very lamenta- 
ble Condition, ſuch as one would think no Man 
could be in and live; and I will lead you by theſe 
Steps. When he was thus difabled, could neither 
ſpeak, nor take Suſtenance, his Maſter, after he 
had ſerved him two Years, and he had lived ver 

civilly, and behaved himſelf well in his Maſters 
Service, till he fell thus ill: Then he was fo ill, that 
after the Maſter had ſpent a great deal of Money 
with Doctors and Apothecaries, he could get no 
Cure for him; then he got him into the Hoſpital, 
and there he continued a long Time, and at laſt 
they gave it in that he was incurable, and thy 
turn'd him out. But his Maſter made Intereſt, and 
got him in again, and he continued ſome time ther 

again; and there it was that he was firſt thought 
to be bewitched: For they had him twice, and 
could do no good with him, and the Tenders told 
him he muſt lie under ſome evil Tongue; and 


_ thereupon he was turn'd out as incurable, and with 


that Inſtruction that is was an incurable Diſcaſe. 
So he came home again, and his Maſter and Mi- 
ſtreſs were acquainted with it; and they conſider 
what Perſon it ſhould be chat ſhould have any evil 
Deſign againſt him. And at laſt they recolle&, 


that his Maſter had taken a Room over the Head ot 


this Sarah Morduck, and ſhe had gone to the Shop 
often, and had given them very ill Words, and ſhe 
ſhould be even with him one Time or other; and 
therefore they concluded this Woman was the Per- 
ſon. Upon this there were many Things contrived, 
what Courſe they ſhould take to do him good, and 
there was one Thing concluded upon in order to 
his Eaſe, (which I think none ſhould adviſe) that 
is, the Buſineſs of ſcratching. But this Woman, 
when ſhe was accuſed by them of bewitching him, 


offered herſelf to be ſcratch'd, and ſhe was ſcratch d, 
| an 
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and from thence this Man found Eaſe. F But after- 
wards he fell ill again, and he went into London, 


4 was examin'd at Sir Thomas L ane's; and upon 
S they thought that this Man did lie 


under ſuch an Affliction. I cannot fay it is an ir- 
religious Thing to ſay there are Witches in the 
World; but this Man lay under ſuch a Diſtemper, 
that no Doctor could know what to do with it. And 
they could not imagine who ſhould do it but this 
Woman, and ſhe was there ſcratch'd by him, and 
he did find Relief by it. My Lord, this being the 
Matter of Fact, we ſhalt call very ſubſtantial Wit- 
neſſes to prove it. As to his Faſting, we ſhall prove 
that he was put under the Care of very ſubſtantial 
Perſons, and that he did not eat or drink for Three 
| Weeks or a Month; fo that it will appear we had no 
Contrivance in the World, but only would get 
Eaſe if we could. We have Twenty Witneſſes to 
call. 

Lil. 
many as you will. 

Mr. Serj. Jenner. Call Anne Eaton. (She ap- 
peared) Do you know Richard Hathaway ? 

Anne Eaton. Les, Sir. | 

Mr. Serj. enuer. How long have you known 
him ? | 

Anne Eaton. Ever ſince he came to his Maſter, 

Mr. Serj. Jenner. How long is that? 

Anne Eaton. About Five or Six Years. 

Mr. Serj. Fenner. Do you know what Condition 
he was in Two Years ago? 

Anne Eaton. Yes. 

Mr. Serj. Fenner. Then pray give my Lord and 
the Jury an Account of it. | 

Anne Eaton. I watch'd with him ſeveral Nights. 

Mr. Serj. Jenner. Where did you watch with 


him ? 
At his Maſter's Houſe. 


Anne Eaton. e. 
Mr. Serj. Jenner. In what Condition was he 


then? | 

Anne Eaton. He was in a very bad Condition, 
he was dumb and blind, and his Senſes were gone, 
and he ſeem'd as it he were dead ; and when his 
Senſes have come to him, he has burn'd like a 
Flame of Fire. 

L. C. J. Hole. 
him e 

Anne Eaten. About Nine Weeks. | 

L. C. J. Holt. Did he faſt all that Time ? 

Anne Eaton. Yes, my Lord. 

L. C. J. Holt. Might he not cat in that Time 
and you not ſee him? 

Anne Eaton. I vas with him conſtantly at Nights, 
but not in the Day; I have been with him Four 
or Five Days and Nights togethet, and did not ſec 
him eat or drink. | 

L. C. J. Holt. What Time was this that you 
watch'd with him ? | 

Anne Eaton. From the Time that he came from 
— 2 Davenport s, till your Lordſhip confined 

L. C. J. Holt. Who put him to Madam Da- 
venport Ss? 

Anne Eaton. I had nothing to do with that. 

Mr. Serj. Jenner. 
that was in? | 

Anne Eaton. I can't tell that. E 

Mr. Raymond. Did you obſerve him all that Time? 

Anne Baton. When I went out, I left one al- 
ways in my Room. 

L. C. J. Holt. You ſay you were with him Four 
or . —_ and Nights together. 
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Anne Eaton. Yes, my Lord. | | 
L. C. J. Holt. Were you with him all Night 
and all Day? 85 
Anne Eaton. My Lord, ſome Days I had Occa- 
ſion to go out, but then J left ſome Neighbours 
with him. | 5 | 
Mr. Serj. Jenner. Call Gibſon. (Who appeared.) 
Do you know this Man, Richard Hathaway ? Th 
Gibſen. I have ſeen him in a deplorable Condition. 
Mr. Serj. Jenner. When was this that you ſaw him? 
Gibſon. About Two Years ago. His Maſter 
asked me to go and ſee him, and when I came up I 
ſaw him foaming at Mouth; I thought he would 
not live till Morning. The next Day his Maſter 
deſired me to watch with him at Night; and I did, 
and he was fo bad that I thought he would not live 
till Morning. Afterwards I ſaw him again, and he 


was blind and dumb, as it appear'd to me. 


And he had a ſtrange Motion, he threw himſelf forward, 
and afterwards threw himſelf backward, as if his 
Head lay in the Reins of his Back; and I faid to 
this Woman then, I believe he has broke his Back. 
J believe this was after he came from Madam Da- 
venport's, about the 'Time that he appeared at rhe 
Bar at Weſtminſter. 

L. C. J. Holt. The firſt Time that you ſpeak of, 
when you ſay he was blind and dumb, vou ſay that 
was Two Years ago; was he blind and dumb when 
you ſaw him the Second Time ? | 

Gil ſon. Yes, the Second Time I ſaw him he was 
blind and dumb. I ſaw him in a deplorable Con- 
dition Three Times. 

Furyman. We deſire to know the Circumſtan- 
ces of his Condition. Ys 

IL. C. J. Holt. The Jury deſire to be ſatisfied of 
the Circumſtances of his Condition. Vou ſay you 
ſaw him Two Years ago, and he was then in a de- 
plorable Condition, and you ſaw him twice after; 
the Jury would have you deſcribe the Circumſtances of 
it as plain as you can. | 

Gibſon. His Maſter defired me to go to him 
and I was willing to oblige him ; and when I came 
to him, he was both blind and dumb. | 

I. C. J. Holt. How long was this aſter you ſaw 
him the firſt Time? | 

Gibſon. About half a Year after. 

L. C. J. Holt. Are you a Neighbour ? 

Gibſon. Yes, my Lord. 

L. C. J. Holt. You ſay you ſaw him Two Years 
ago, and you ſay he then foamed at Mouth and 
Noſtrils; was he blind and dumb then? 

Gibſon. No, my Lord; but he was when I ſaw 
him the ſecond Time. : 

IL. C. J. Holt. When did you ſee him after ? 

Gibſoa. It was about a Twelve-month after that 
I ſaw him. 

L. C. J. Holt. And not before? 

Gibſon. He was Seven Weeks in the Hoſpital. 

Mr. Broderick. Then you did not ſee him in the 
Hoſpital. 

Gibſon. I did ; but he went almoſt double. 

Mr. Broderick. Did you hear any Thing of Mrs. 
Morduck then? 1 

Gibſen. No, Sir. | 

L. C. J. Holt. What Trade are you? 

Gibſon. IT am a Glazier. 

Mr. Conyers. Have you no other Trade? 

Gibſon. Sometimes I work at the Cuſtom-Houſe. 
One Sunday we went to hear Dr. Pead, and Richard 
Hathaway went with us. And when we were gone 
out a-Door, he could not ſpeak; and when we 
came upon the — = Face was drawn a-wr 
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ſo ſtrangely that ir aſtoniſhed me; he ſtagger'd the 
Length ot this Table, and his Face was drawn back 


again, and he fetch'd a Reel; but in a Quarter of 


an Hour he ſpoke, and his Speech continued till he 
came to Gracechurch-ſtreet, and there we met Mr. 
Fox, and ſo he continued till we came to Biſhopſaate : 
Bur coming to Hounſditch, he made Motions that 
his Specch was gone again. | 

J. C. J. Holt. Did you hear him ſpeak at Heft- 
minſter? | 

Gibſon. No, my Lord. 

Mr. Serj. Fenner. Call Flnmmery, (who appeared.) 

O you know this Man? 

Flummery. Yes, I am a Neighbour. 

IL. C. J. Holt What is thy Name? 

Flammery. Flummery. Aſter Guilſord Aſſises I 
went to {ce him, and he was in a lamentable Con- 
Uition ; he was like a Stock or Stone, Blind and 
Dumb. I went to fee him 

L. C. F. Holt. Did you ever ſee him before? 

Flummery. I ſaw him ſeveral times, but took no 
notice of it; but then his Eyes ſtood wide open. 
I. C. J. Holt. And yet you ſay he was blind, 
Hou could that be? | 

Flummery. My Lord, I will tell you how; 1 
tried him, I wagged the Hair of his Eye-Lids, and 
put the Candle to his Eyes, and he took no notice 
Ot It. | 

I. C. J. Holt. How could you know that he did 
not ſec ? | | 

Flummery. I tried him. 

L. C. F. Heilt. How did you try him? 

Elummery. I tried him with my Fingers, and 
his Eyes would not wag. 


L. C. J. Holt. Did he not look then as he looks 


now? 

Flummery. No. | 

Mr. Broderick. Did you ſpeak to him then? 

Flummery. Yes, but I could not make him Hear 
nor Anſwer me. 

I. C. J. Holt. Could he ſpeak then? 

Hummer). No, may it pleaſe your Lordſhip. 

Anne Pearſe, Sworn. 

Mr. Serj. Jenner. Anne Pearſe, Pray tell my Lord, 
what you know ot this Richard Hathaway. 

Anne Pearſe. I belong to the Hoſpital. - When 
he came into the Hoſpital he was very bad. 

L. C. J. Holt. Was he Blind and Dumb when he 
came in? | | 

Anne Pearſe. Aſter he was brought in he was put 


to Bed, and he was taken with a Fit, and I was 


call'd to him; and I came to him, and he did not 
ſtir much, and turn'd up his Eyes. And atterwards 
one of his Maſter's Journey-Men came to him, and 
he raiſed him out of his Bed; and one came to 
me and ſaid, Siſter, he is come to the Fire, but he 


is very bad ſtill. Says I, What did you raiſe him 


out of his Bed for > He went upon his Ankles al- 
moſt ; he went very Weakly, and continued fo for 
{ome time | 

Mr. Serj. Jenner. How long was he in the Ho- 
ſpital ? | 

Annie Pearſe. About Five Months. 

Mr. Serj. Jenner. Was he out, and came in a- 
gain ? | 
Anne Pearſe. Yes, he was. He complain'd he 
could not go to Stool; and the Doctor gave him 
Quickſilver ; and when it came from him, I heard 
the Apothecary made him take it again, and ſwal- 
low it again. 5 

» Mr. Serj. Jenner. When he came in the ſecond 

time, Was you there then? 


Anne 3 75 Tos. - | 
Mr. Serj. Jenner. How long was he ther. own 
ſecond time ? | 5 | chere the 
Anne Pearſe. How long he was there the fe 
time, I cannot tell. . * ſecond 
Mr. Serj. Jenner. Can you tell when he 
in the ſecond time ? d 
Anne Pearſe. No. 
Mr. Serj. Fenner. What was your Opinion of h 
Anne Pearſe. I apprehended him to be in * — 
ſtrange Condition; he lay Seven or Eight Days — 
did not Eat or Drink; he had taken Quickfloer 
and ir did not come from him, and the Doctor won- 
der'd it ſhould lie ſo long in his Body. | 
Mr. Broderick. Did the Doctor or you appre- 
hend any thing of Witchcraft in the Caſe? 
Anne Pearſe. No, Sir. But at this time His 
Eyes were ſet in his Head. | 
Mr. Broderick. When he was recovered out of 


thoſe Fits, did he pretend that he was bewitch'd > 


Anne Pearſe. No. 8 | 

L. C. F. Holt. Did you never here him complain 
that he was bewitched? | 

Anne Pearſe. No, my Lord, I did not hear of that. 

Mr. Serj. Jenner. Call Jo. Smith, (who appeared) 
Mr. Smith, Do you know this Perſon, Richard 
Hatharway ? 

Smith. Yes, Sir. | 
Mr. Serj. Jenner. How long have you known 
him ? | 

Snith. About Five or Six Years. LE 

Mr. Serj. Jenner. How tar do you live from 
him ? | 

Smith. I believe about two Stones throw. 

Mr. Serj. Fenner. Were you well acquainted 

with his Condition two Years ago? 
Smith, Yes, I have done Buſineſs for the Fami- 
ly ſeveral Years. About Five Years ago, I found 
him much afflicted with Convulſion Fits at his com- 
ing to his Maſter. FF. 

Mr. Serj. Fenner. How was he about two Years 
ago ? > | | | 
Smith, He was in a very ſtrange Condition; 
and I adviſed his Maſter to get rid of him, and to 
get him into the Hoſpital. 

Mr. Serj. Jenner. What did he ail? 

Smith. He lay in a very ſtrange Condition. 

Mr. Serj. Jenner. How did he lie? 

Smith. He lay ſtruggling and ſtriving often, and 
ſometimes like a Man that was dead ; and once 
when he lay in that Condition J laid Cupping- Glaſ- 
ſes to him, and that enliven'd him. 

L. C. F. Holt. What did you imagine ailedhim ? 
Did you think he counterfeited or not? 

Smith. Indeed, my Lord, I can't tell that. 
Mr. Serj. Jenner. Why did you adviſe his Ma- 
ſter to put him into the Hoſpital 2 5 

Smith, I can't tell. | 85 
Mr. Phipps. You ſay you have known him Fire 
Years, and that he has been troubled with Fits. 
Did he ever talk of being bewitched till within this 
two Years? | 

Smith. No, not till within this two Years. | 

Mr. Bar. Hatſel. When he lay ſcemingly dead, 
you do not know whether he counterfeited or no. 

Smith, No, my Lord. | | : 

Mr. Bar. Hatſel. Do you think a Man can be in 
ſuch a Condition as he ſeem'd to be, and yet only 
Counterfeit ? 1 | ; 

Smith. Indeed, my Lord, I know nor. I examined 
him whether he was ſubject to thoſe Fits formerly; 
and he told me, he was very much troubled with them 
in the Country. | L. C. F. 


1702. | 
. Holt. You do not Anſwer the Queſtion. 
Mn, va counterfeit in ſuch a Caſe > What 
oo you think of that ? 45 : 7740 ) 
Frith. Without doubt it may be counterfeited. 
L. C. J. Holt. You ſay, when he was in thoſe 
Fits, you put Cupping-Glaſſes to him, and it en- 
liven'd him; now if he were in a real Convulſion, 
do you think it would have enliven d him ? 
Smith. Sometimes it may be ſo. ä 
Mr. Serj. Jenner. Call Elizabeth Willoughby (ſhe 
appear'd.) Mrs. Willoughby, pray give my Lord an 
Account whether you know Richard Hathaway, and 


hat you know ot him. ; 
. E. WWlbughby. Sir, I have ſeen him ſince the 


t Guilford. 
* 851 _ Did you never ſee him before? 


Willoughby. Yes. | | | 

e 8 Then give an Account of what 
Condition you have ſeen him in. 

E. Willoughby. 1 have ſeen him when the Breath 
came out of his Mouth like the Barking of a Dog. 
I had a Child that was troubled with Fits, and I 
was above Stairs, and I heard a great Noiſe; and I 
went out of the Door to ſce what was the Matter, 
and over the Hatch lay Richard. Lord bleſs me, 
ſays I, is it you makes this Noiſe ? And I could 
not fancy any Thing, but that it was like the Bark- 
ing of a Dog. | 

L F. Holt. 
other Folks? | 

E. Willoughby. No. 

Mr. Serj. Jenner. What ailed him? 

E. Willoughby. I cannot tell what ailed him. 

L. C. J. Holt. Do you think he was bewitched ? 

E. Willbughby. I believe he was my Lord. 

L. C. J. Holt. I ſuppoſe you have ſome Skill in 
Witchcraft. Did you ever ſee any Body that was 
bewitched before? | | 

E. Willbughby. My Lord, I have been under the 
fame Circumſtances my ſelf when I was Girl, in 
Sir Edward Bromfield's Time. 

L. C. J. Holt. How do you know you was be- 
witch'd? | 


How thick was it? Was it not like 


E. Willoughby. There was a Woman taken up 


upon Sufpicion for it. 

L. C. J. Holt. For bewitching thee ? 

E. Willoughby. Nes, my Lord. 

J. C. J. Holt. Did you ſcratch her? 

E. Willoughby. My Lord, I had no power to do 
any thing. I flew over them all. 

L. C. J. Holt. You ſay you were in the ſame 
Condition with this Man, and you ſay you flew ; 
Did you faſt too ? | 

E. Willoughby. One held me by one Arm, ano- 
ther by the other, and another behind, and I flew 
ſheer over their Heads. | | 

L. C. J. Holt. Woman, can you produce any of 
theſe Women that ſaw you fly? 

E. Willoughby. It was when I was a Child; 
they are dead; it was in old Sir Edward Bromfeld's 
Time. | 

L. C. J. Holt. What became of that Woman that 
made thee to fly? 


E. Wilbughby. I cannot tell, I have been well 


ever fince I was married. 

Mr. Serj. Fenner. How was you cured of that 
Witchery ? | 
E. Vilbughby. How do I know? 
Mr. Conyers. Did you ſcratch her ? 
E. Wilbughby. How ſhould I ſcratch her, when 
had not power to ſee her? 


Mr. Conyers. And yet you believe this Man was 


Jor a Cheat and Impoſtor. 


bewirched as well as you: What Condition was 
this Man in? How long did he lie in this Con- 
dition. | | 

E. Willoughby. Night and Day he has lain over 
the Hatch, and over the Bed, and made a great 
Noiſe with his Breath. | 

Mr. Serj. Jenner. Who did you ſuſpect had done 
him this harm ? 

E. Willonghby. IT know not that. 

Mr. Broderick. Are you a Widow ? 

E. Willoughby. No, Sir. | 

Mr. Serj. Fenner. Call Keeling, (who appeared.) 
Do you know any Thing concerning this Richard 
Hathaway 2 | 

Reeling. I watcht with him 9 Nights. 

Mr. Serj. Jenner. What did he Eat or Drink all 
that 'T'ime ? | 

Reel. He did neither Eat nor Drink, nor had he 
any Stool all that Time. | 

L. C. J. Holt. Did you watcht with him ꝙ Nights 
and Days? 

Reel. There was another Man that watch'd with 
him in the Day; as I came out, he was let in; and 
as he came out, I was let in. | 

Mr. Serj. Jenner. How long was this before the 
Traal ? | | 

Keel. Two or three Days before he came before 
Sir Thomas Lane. | 


Mr. Serj. Jenner. 
Hathaway ? 

Bridges. Yes. 

Mr. Serj Jenner. How long? 

Bridges. Nine Days. | 

Mr. Serj. Jenner. Did you watch with him the 
ſame Days that he watch d with him in the Nights; 

Bridges. Yes. 
Mr. Serj. Fenner. 
he came ? 

Bridges. No. | | 

Mr. Serj. Fenner. Did you ſee him Fat or Drink 
all that Time? 

Bridges. No. 

Mr. Serj. Jenner. 
with him? 

Bridges. In an old empty Houſe. 

L. C. J. Holt. Where was this Houſe ? 5 

Bridges. By a Dock on the Banb-ũ⁵de in St. Mary 
Overy's Pariſh. | 

L. C. J. Holt. How came you to put him into 
that Houſe ? 
Bridges: 
Ic. 


Bridges Sworn. 
Did yon watch with Richard 


Did you nor ſtir from him till 


Where was it that you watch'd 


The Maſters of the Pariſh put him in 


Mei ann 
Mr. Serj. Jenner. Mr. Well, did you get a Houſe 
to — Hathaway in? | ; 
Webb. Yes. | 

L. C. J. Hitt. How came you to do ſo? 

Webb. His Maiter uſed to work for me, and he 
came to me, and ſaid, I cannot tell what to do with 
my Man, unleſs the Maſters of the Pariſh take ſome 
Care of him; and I did ſpeak with ſome of them 
about it ; and they ſaid, we will not trouble the Pa- 
riſh about it, we will ſpend a Crown a-piece, and 
put theſe Men into the Houſe wirh him. 

L. C. JF. Holt. You took the Houſe then? 

Webb. We borrowed the Houſe, it being emp- 
ty, and put in theſe Two Men. There were four 
or five Neigbours more, ard I faid to him, They 


ſay you vomit Pins, I will be fatisficd whether it be 


true or no; and we ſtript him, and could find none 
about him; we fearch'd his Shirt, his Stockings, 
| his 
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his Breeches, and his Hat, but could find no Pins 
about him. 

Mr. Serj. Jenner. Did he eat or drink all the 
Time you were there. | 

Well. No, my Lord. 

Mr. Serj. Feuner. Did he vomit ? 

Well. Yes, I went to him on Thurſday Morn- 
ing, and he had a husky Cough, and I thought he 


would have been choak d; and at laſt he made a 


Crumb of Spittle out of his Mouth, and there were 
Three Pins came trom him in the Spittle, as ruſty 
as if they had lain in a Ditch Seven Years. About 


Saturday following he had I believe Four Pins more 


came from him; I took them, and I think the Hands 
of Man could not join them as thoſe Pins were. On 
Sabbath-Day in the Morning, a Gentleman came 
and deſired him to go to Church with him, and de- 
ſired him to drink a Pint of Ale, but he did not 
drink half; and about Five a-Clock in the After- 
noon came Mr. Sutton the Apothecary, and I ſtay'd 
with him till Six on Monday, and heard not a Word 
from him. | 

Furyman. What People came in to ſee this Fel- 
low while you watch'd him ? 

Keeling. No Man, Woman, or Child came to 
him the Time I was there, but only that Sunday 
Night that my Maſters were there, and I faid, you 
do not put him here to ſtarve him; and they bid me 
ask him if he would cat any Thing; if he would 
eat any Thing, he might have it. 

Mr. Conyers, Did not uſe to carry him our 
ſometimes ? | | 

Keeling. We never carried him out. 

Mr. Conyers. Juſt now you ſaid he was out on 


Sabbat h-Day. 


Keeling. Les, but never otherwiſe. 

Mr. Broderick. Was he in a Ground-Room, or 
up Stairs? | 

Keeling. He was in a Ground-Room. 

L. C. J. Holt. Were there any Windows in it? 

Keeling. Les. 

L. C. J. Holt. Was there any Caſement ? 

Keeling. Les, there was. 

Juryman. We deſire to know of this Witneſs, 
whether he never was a-ſleep in that Time while he 


 watch'd with him. 


Keeling No, I fat juſt at his Head. I ſlept in 
the Day-Time. | 

I. C. J. Holt. You that watch'd with him in 
the Day, did you not ſleep all Day ? . 


Bridges. No. 
L. C. J. Holt. How came you to concern your 


| ſelf in this Buſineſs? Are you one of the Maſters of 


the Pariſh 2 
Webb. No, I am not, but it was my Turn to 
be Overſeer, and his Maſter ſpoke to me to ſpeak to 


the Church-Wardens; and I did, and they ſaid 


they would not put the Pariſh to the Charge, but 


do it themſelves. | 
L. C. J. Holt. What Trade are you? 
Well. A Lighter-Man, my Lord. 


Dell ſworn. 
Mr. Serj. Jenner. Do you know this Richard 
Hat hatuay? 
Dell. Yes. 


Mr. Serj. Fenner. How long have you known 
bm? 1 
ell. Ever ſince he was an Apprentice. 

Nr. Serj. Jenner. Did you know him Two Years 
ago? | | | 

Del. Yes. 
Mr. Serj. Jenner. What Condition was he in then? 


with a naked Sword? 


would in the Night. 


2 Ann. 
| 1 was at the Aſſizes at Gnilford=m_—_ 
r. Serj. Jenner. What did you know of hi 
before that Lime? 4 of hind 
| . J no notice of ſuch Things. 

Mr. Serj. Jenner. Can you ſay any Thing of him 3 

Dell. I can ſay, that the Night before he _— 
fore Sir Thomas Lane I watch d with him, and he went 
to Stool, and his Excrements there was a Lump of 
Hair, looſe Pins, a Stump of a Nail, half a Nut- 
ſhell, and Two or Three Pieces of Stone. 

Mr. Serj. Jenner. And this you ſaw. 
Del. 1 ſaw him in a very deplorable Condi- 
tlon. | | | 

L. C. J. Holt. How? In what Condition > 

Dell. This is all I have to ſay. 5 | 
Mr. Serj. Fenner. What do you call a deplorable 
Condition ? | 

Dell. He lay in ſuch a Condition as if he were 
Dumb; and if he was not, I believe he is the great- 


eſt Villain in the World. 


L. C. J. Holt. How do you know thoſe Excre- 


ments came from him? 


Dell I was one of the Three Men that watch'd 
with him that Night. We had Two Chamber- 
Pots; theſe Things were in the firſt Stool, and 
when he had the ſecond Stool, he fat on the Pot, and 
when he had done, we look d, and there was nothing 
in it. 
I. C. J. Holt. And were theſe Things in the firſt 

Dell. Yes, in the firſt; in the other there was 
none. And tlie were Twenty Neighbours more 
that ſaw them. 5 

Mr. Serj. Fenner. Was Benn there? 

Dell. Yes, he was there. 

Mr. Serj. Fenner. Mr. Benn, was this fo? 

Bows. IS | 

Mr. Serj. Jenner. Did you help watch with him? 

Benn. Les. | 

Mr. Serj. Jenner. And are you ſure thoſe Excre- 
ments came trom him ? | e 

Benn. Yes, I am ſure. I ſtood over him with 
a naked Sword. | 

Mr. Serj. Jenner. Why did you ſtand over him 

Benn. Becauſe People ſaid he was bewitch'd. 

. I. C. J. Holt. Who employed you to watch with 
im? 

Benn. I went into the Houſe, and J told his 

Maſter, it they would watch him in the Day, I 


| Powel called. 
Mr. Serj. Fenner. What do you know of this 
Matter ? | 
Pouel. This Man and I went up one Night— 
Mr. Serj. Fenner. When? | 
Powel. February was Twelve-month. We went 
up and look'd upon him, and he lay as one dead, 
and he did not wag his Eyes; and preſently he hook d 
his Neck about in ſuch a manner that I thought he 
had broke it; and he foamed, and we took the 
Foam from his Mouth, and in it were Five Pins, the 
crookedeſt Rams-horneſt Things, that I believe no 
Man could do them fo. 
Mr. Serj. Fenner. That was one Night, did you 
ſee the ſame at any other Time?  _ | 
Powel. Yes, Sir. | : 
L. C. J. Holt. But you did not fee them come 


from him. 


Pouel. I took it from his Mouth, and they were ruſty. 
I. C. J. Holt. How ſhould they be ruſty? | 
Mr. Serj. Fenner. The Stomach will make them 


ruſty. Call Madam Davenport, (She appeared. 


adam. 


1 
Madam, pray give my Lord and the Jury an Ac- 
count what you know concerning Richard Hatha- 
way, when he came to your Houſe, and how he 
naged there. 

1 Davenport. My Lord, one Saturday 1 ac- 
Cidentally went to Dr. Hamilton's to viſit his Wife, 
and I aw with the Doctor this Fellow's Maſter 
{tanding there ; and I percciv'd he was come to 
deſire the Doctor to perform a Promiſe he had 
made to him formerly 


L. C. J. Holt. Was this before the Trial, or 


after ? | h | . 
Mrs. Davenport. It was after the Trial. I came 


accidentally to the Doctor's, and ſaw the Fellow's 
Maſter with the Doctor. ; | 

I. C. J. Holt. Was the Fellow there himſelf ? 

Mrs. Davenport. 
him there. But ſtanding there, I perceiv'd him 
expecting the Doctor to make good a Promiſe he 
had made him about this Fellow. I found the 
Doctor dcmurr'd upon it, not knowing where to 
put him. At laſt, ſays he to me, Mrs. Davenport, 
will you let me have a Garret in your Houſe ? 
Doctor, ſays I, you ſhall have my whole Houſe at 

our Service, if you have occaſion for it: I thought 
nothing of this Fellow, till the Doctor told me it 
was for him. And the Doctor told me he ſhould 
come that Night. Says the Fellow's Maſter, I 
will not ſend a Bed, that the Doctor may be ſa- 
tisfied there is no Cheat. And the Doctor, to pre- 
vent any Cheat, deſired me to go and buy an old 
Bed. So I went and got a Bed in Long-Lane, and 
at Night he was brought by his Maſter and ſome of 
his Neighbours. And truly I was ſurprized when I 
ſaw him, he ſeemed very weak. 

Mr. Serj. Jenner. What did you do with him? 

Mrs. Davenport. They ſaid he had Fits, and 
I found I muſt take other Meaſures with him than 
I thought of. His Maſter deſired he might be 
ſearch d; and my Son and two Men more ſearch'd 
him. So he went to Bed, and was watch'd with 
that Night, and in the Morning he was ſtruck blind, 

L. C. J. Holt. At your Houle ? 

Mrs. Davenport. Jes, my Lord. 

Mr. Serj. Jenner. Did you appoint any Perſons 
to watch with him? | 

Mrs. Davenport. Yes. 

Mr. Serj. Jenner. Did you watch with him 
your ſelf? | 

Mrs. Davenport. 

L. C. 7. Holt. 
watch with him? 

Mrs. Davenport. 
ſelf. | 
L. C. J. Holt. When you did watch with him, 
did you watch the whole Night ? 

Mrs. Davenport. Yes, ſeveral Nights; and this 
Gentlewoman or my felf took care of him always. 

Mr. Serj. Jenner. What did he eat or drink 
while he was there ? 

Mrs. Davenport. Nothing. As for his Faſting, 
the Doctor gave me a great Charge, and ſaid he 
knew I would do it. 

Mr. Serj. Jenner. 
with him, you ſay he did neither Eat nor Drink. 

L. C. 7. Holt. How many Nights did you watch 
with him in the Seventeen? | 

Mrs. Davenport. But two. | 

L. C. J. Holt. How many Days? 

Mrs. Davenport. Every Day. 

L. C. J. Holt. Did you watch with him every 
Day your ſelf? 


Yes, ſeveral Times. 
How long at a Time did you 


But one Night at a Time my 


for a Cheat and Impoſtor. 


No, my Lord, I never ſaw 


All the Time you watch'd 


Sir 


Foz 

Mrs. Davenport. Either my ſelf, or this Wo- 
man, or the Servant, or my Son Davenport. He is 
now gone to Sea. My Lord, I do not tell you 1 
kept him in the Garret all this Time. 
M Serj. Jenner. When you left him, who re- 
lie ved you? | 

Mrs. Davenport. This Gentlewoman, or my Ser- 
vant. 

Mr. Serj. Jenner. 

ame? 

Mrs. Walker. Walker. 

She was Sworn. 

Mr. Serj. Jenner. Mrs. Walker, Did you watch 
with him in this Place ? : 

Mrs. Walker. Yes. | 

Mr. Serj. Jenner. Did he cat or drink while he 
was there ? 

Mrs. I/alker. He did neither eat nor drink. 

Mr. Conyers. How otten was it that you watch- 
ed with him? 

Mrs. Walker. I cannot tell whether one or two 


What is that Gentlewoman's 


Nights. 

L. C. J. Holt. I would be ſatisfied in ſome 
Things. Is that Davenport you ſpeak of your 
Son ? 


Mrs. Davenport. Yes, my Lord. He is now 
gone to Sea. | 

L. C. . Holt. 
Sea? 5 

Mrs. Davenport. But a Week. 

Mrs. Dorman Sworn. 

Mr. Serj. Jenner. Mrs. Dorman, Did you watch 
with this Man at Mrs. Davenport's? 

Mrs. Dorman. Yes. 

Mr. Serj. Jenner. Within the ſeventeen Days 
that he was there, did he eat or drink? 

Mrs. Dorman. No. | 

Mr. Phipps. How many Nights or Days did 
you watch with him? 

Mr. Serj. Feener. Give an account of the Time 
when you watch'd with him, and no longer. 

Mrs. Dorman. 'T'wo Nights, and every Day. 
I. C. J. Holt. He might have eat, and you not 
ſee him, might he not? 

Mrs. Dorman. But the time I ſaw him, he did 
neither eat nor drink. And he made Water, and I 
believe five times more came from him than he took. 

Mrs. Dean Sworn. 
Mr. Serj. Jenner. Mrs. Dean, Do you know 


How long has he been gone to 


Richard Hathaway ? 

Mrs. Dean. Yes. 

Mr. Serj. Fenner. How long have you known 
him ? | 

Mrs. Dean. Not till he was at Madam Daven- 
put ER 

Mr. Serj. Jenner. Was you there all the ſeven- 
teen Days? : 

Mrs. Dean. Not all the Time. I fate up with 


him two Nights. 

Mr. Serj. Jenner. Who fate up with you? 

Mrs. Dean. Madam Davenport. 

Mr. Serj. Jenner. While you were there, did he 
eat or drink? 

Mrs. Dean. No. 

Mr. Serj. Jenner. Call Dr. Hamilton. (He was 
Sworn.) Doctor, pray give an Account of what 
you know concerning this Richard Hathaway. 

Dr. Hamilton. My Lord, I have very little to 
ſay upon my own perſonal Knowledge. But hap- 
pening to be at Sir Thomas Lanes when he was 
broughe before him, I heard what paſt, and I deſired 
mas to let me try his Throat; and I did try 

| it, 
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it, and found nothing amiſs. But ar laſt I found 


there was nothing to be depended upon, for there 
are abundance of Legerdemain Tricks, therefore his 
vomiting Pins, and other Actions were not to be 
truſted to; and therefore there was nothing to be 


depended on but his Faſting; and if you would 


diſcover whether he be an Impoſtor or no, he muſt 


be lock'd up in a Room for a Fortnight, and 


watch'd. And then J ſaid to the Fellows's Maſter, 
for my Curioſity, If you pleaſe, I will lock him 
up in a Room a Fortnight, and I ſhall find cut 
whether he counterieirs or no. And he came to me 
afterwards, and faid, Doctor, you promiſed. you 
would make this Trial of my Man. I did fo, ſays I, 
and if I can I will. I had thoughts of putting him 
in the Garret; but then I conſidered, if I ſhould 
put him in the Garret by himſelf, he might dye. 
But at the ſame time Mrs. Davenport happen'd to 
come to my Houſe; and J ſaid to her, I dare truſt 
you with an Experiment, for I believe he 1s an Im- 
pcſtor ? and I defired her to let me have her Garret 
to put him in, and ſhe conſented. And I deſired 
her either to go her ſelf, or ſend to Long- Lane, and 
buy Things tor him; and that ſhe ſhould ſtrip him, 
and ſee that nothing may be about him to hide Bread 
or any Thing elſe in; and, ſaid I, It none come to 
him, and let one or two of your Family fit up with 
him every Night. And ſhe promiſed me ſhe would. 
Accordingly ſhe bought a Bed for him and other 
things, and he was ſent to her; and the next Day they 
ſent me Word that he had ſtrange kind of Motions ; 
but I faid, there is nothing to be depended on as to 


theſe Things; butTI wuuld tain know whether he faſts 


or no. I have heard of many that have faſted ma- 
ny Wecks, but they have taken Water, or ſome ſuch 
thing which, though they are very weak things, yet 
may keep one alive ; but none can live without taking 


ſomething: and if he ſhould live to the end of the 


ſeventeen Days without eating or drinking any thing. 
I ſhould have ſomething to take hold of. They 
rold me 
Mr. Serj. Jenner. That is no matter what they 
told you. Did you ſee him afterwards ? 

Dr. Hamilton. I was mightily concerned for the 

oor Creature when I ſaw him at Sir Thomas Lane's; 

and I was willing to try him. 

Mr. Serj. Jenner. Did you ſee him after that? 

Dr. Hamilton. Yes, when he was blind for ſeve- 
ral Days. And ] ſent to Dr. Martin, and deſired 
the Favour of him to call upon me; and I faid ---- 

Mr. Serj. Jenner. Did you ſee him after he had 
been at Madam Davenport 8? 
Dr. Hamilton. Les. | 

Mr. Serj Fenner. Did you ſee him while he was 
tacre ? | 

Dr. Hamilton. Yes. The thing that I depended 
upon was purely his Faſting. I ſaw him my ſelf 
ſeveral times, and I could not believe but that he 
had ear, becauſe his Pulſe were ſtrong; that was one 
Reaſon that I thought he muſt eat. A 

Mr. Serj. Jenner. Did you ſee him the laſt Day 


of the Fortnight? 


Dr. Hamilton, 1 was juſt going to Dinner when 
Dr. Martin came to me; and I ſaid to him, Doctor 
Martin, let us try every Thing: Will you go along 
with me to him? Says he, if I go he will fall in a 
Paſſion. But after I had dined I went, and en- 
quired about him, and they told me he had ſtrange 


Motions. 


Mr. Broderick. You ſay you reje& every Thing 
except that of his Faſting. 
Dr. Hamilton. Yes. 


— — 
— 


2 Ann; 
I. C. J. Holt. Doctor, Do you think it is poſſi- 
ble in Nature for a Man to faſt a Fortnight? 5 
Dr. Hamilton. I think not, my Lord. 
L. C. F. Holt. Can all the Devils in Hell help a 
Man to faſt ſo long? | | 
Dr. Hamilton. No, my Lord, I think not; and 
that made me to ſuſpe&t him. | | 
Mr. Phipps. Do you think the Pulſe of a Man 
can be ſtrong when he has faſted eight Days? 
Dr. Hamillon. I think not. | | 
Sir Thomas Lane caled and Sworn. 
Mr. Serj. Jenner. Sir Thomas, be pleaſed to tell 
my Lord and the Jury what you know of this Man. 
Sir Tho. Lane. It was above a Twelve-month 


ago that his Maſter brought a Woman before me, 


upon ſuſpicion that ſhe was a Witch, and that ſhe 
had bewitched his Man : bur there having becn a 
Trial I ſhall wave that. I enquired what kind of 
Liſe he had lived; and his Maſter ſaid he had be- 
naved himſelf very civilly, and gave him a very 
good Character. He told me how grievouſly he 
had been afflicted, and that he had been ſix or ſe- 
ven Months in the Hoſpital, and had taſted a great 
while, above eight Werks, and had voided and vo- 
mited Pins; and two Witneſſes ſwore to Chains of 
Hundreds of Pins that came from him in his Excre- 
ments. And it ſeems they had a fancy that ſcratch- 
ing Sarah Morduc would give him Relief, and they 
were carneſt with me that I would command this 
Woman to be ſcratch d; and I appeal to them, 
whether I did not reſuſe it. I faid, if I ſhould order 
this, it would be an Aſſault; but if ſhe will conſent, 
you may do it. Says ſhe, If I may be ſecured for 
the future, I will let him. Says I, if you do it, do 
it in your own Way: there are ſeveral here that know 
it was ſo. And ſhe did give her Conſent; and he 
ſcrathed her, and I pull'd away ker Arm from him. 
The Fellow had Bread and Cheeſe brought him? 
and as ſoon as he had ſcratch'd this Woman, he 
took the Bread and Cheele and eat prodigioully ; 


and he had about a Quart of Drink, and he drank 


it up at a Gulp. I askd Mrs. Morduck, and her 
Friends, whether they did ever know that this Fel- 
low had got any Money by theſe Tricks? No, they 
could not tell of any; fo that there appeared to be 
neither Profit nor Revenge in the Caſe? and I 


thought he could not be ſuch a Fool to pretend all 


this for no End, and run the hazard of being 
whippd. 

I. C. J. Holt. The Queſtion is not whether he 
ſhall be puniſhed for a Fool, but whether he be a 
Knave ; whatever Puniſhment he may ſuffer, if 
convicted, does not belong to you to determine. 

Sir Thomas Lane. I ſent for Mr. Martin, and I 
ſent for him, and I ſent for the Woman, and I ex- 
amined them both; and Mr. Martin told me he 


ſuſpected the Fellow might be an Impoſtor, for he 


had got a Woman to be ſcratch'd for Sarah Morduck. 
And he askd the Woman that Mr. Martin had 
hired, and ſhe faid in her Opinion he could fee no 
more than a Poſt. 

L. C. J. Holt. Call Johnſon again. This Man 
ſcratch'd you. When he had done it, did you ſee 
him aiterwards ? | | 

Mrs. Fohnſon. Les. | 

L. C. 7. Holt. Were his Eyes open? 

 Fohuſon. Yes. | 

L. C. J. Holt. But could he ſee? 

. Johnſon. No. When he ſcratch'd me they were 
ut. 
L. C. J. Holt. Every Body can ſee when their 
Eyes are open. 


Sir 


1702. 
Sir Thomas Lane. This Woman ſaid, ſhe be- 


tieved he could neither ſee nor hear, any more than 


a Poſt. 
Dr. Martin. 


thing of ĩt. 
Sir — Lane. I ſent for him after the Exa- 


mination; all the Evidence that was before was of 
his Faſting. i 

L. C. J. Holt. Anne Eaton, How long did you 
watch with him? 

Anne Eaton. Nine Weeks. 

L. C. J. Holt. Was he dumb and blind ſo long? 

Anne Eaton. No, my Lord. | 

L. C. J. Holt. How long did he faſt? 

Anne Eaton. Thirteen Weeks in all. 


It was after I was gone, I heard 


Mr Seri. Jenner. Did you watch with him all 
the Time? | : 

Anne Eaten. Sometimes by Night, but not by 
Day. | 


Heycock Sworn. 

Mr. Serj. Fenner. What do you know of this 
Man ? 

Heycock. I ſaw this Man in a very dreadful 
Condition ſince the laſt Afſizes. 

Mr. Serj. Fenner. Where did you fee him? 

Heycock. At Mr. I\/eliing's. I ſaw him Blind and 
Dumb, and his Eyes were ready to ſtart out of his 
Head. 

Mr. Serj. Jeuner. 
you ſaw him thus? 

Heycock, I ſaw him ſeveral times in that 
Condition. And I was once in Company, when 
there were four or five to hold him in his Bed, 
whereas at another time he had not half the Strength 
of a Man. | 

L. C. J. Holt. When was this? 

Heycock. Since the Aſſizes. 

Spurling Sworn. 

Mr. Serj. Jenner. What did you ſee of this 
Perſon ? | | 

Spurliag. I ſaw him at Madam Davenport's. 

Mr. Serj. Fenner. How often did you ſee him? 


How long ſince was it that 


Spurling. Three Times. | 
Mr. Serj. Fenner. Did you watch with him 
there ? 


Spurling. J went to fee him, becauſe J heard he 
was under a ſupernatural Power. | 

L. C. J. Holt. What do you think that was, was 
it an Infernal Power ? 

Spurling. A Diabolical Spirit. 

I. C. J. Holt. Did you ever hear the Power of a 
Diabolical Spirit deſcribed ? | 

Spurling. But I ſuppoſe thoſe that are under 
Witchcraft are under ſuch a Spirit. 2 

L. C. J. Holt. But can a Diabolical Spirit enable 
a man to faſt forty Days? 

Spurling. I can't tell that. I was acquainted 
with one that was under a ſupernatural Power, that 
was in ſuch a Condition as this man was. 

L. C. J. Holt. Did he faſt too? 

Spurling. I know not that ? 

L. C. J. Holt. I never heard that the Devil ever 
made ſuch a bold attempt. i 

Spurling. That Perſon, the Devil, acted him ſo 
ſubtilly, that ĩit was impoſſible to proſecute him. 

L. C. F. Holt. How could you know that ? _ 

Spurling. Becauſe when his Eyes were ſhut, he 
could I * * Name that was coming up. 

L. C. J. Holt. as not he very well pleaſed t 
be bewitch'd ? a n 

Spurling. No, he was actually poſſeſſed. 

L. & Fe _ Was he ſick, or out of order? 
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Spurling. No, my Lord; but he had crooked 
Pins came from him. | 

L. C. J. Holt. Did he accuſe any body of be- 
witching him ? | 

Spurling. Yes. 

L. C. F. Holt. 
he accuſed ? 

Spurling. He accuſed ſeveral. 

L. C. J. Holt. How many did he accuſe? 

Spurling. Five Women; eſpecially one. 

L. C. F. Holt. Where is thaz Woman? 

Spurling. She is decealcd. 


What is become of that Perſon 


IL. C. J. Holt. Gentlemen of the Jury, you have 
heard a very long and tedious Evidence. The In- 
formation is againſt this Richard Hathaway, for that 
he with an evil Deſign to take away the Liſe of 
Sarah Morduck, pretended to be bewitch'd, and to 
have faſted for a conſiderable Time, being not able 
to take any Suſtenance for divers Days; nay, for ſe- 
veral Weeks, which he pretended to faſt. And his 
faſting was imputed to this Woman's bewitching 
him ; that he did pretend to faſt a conſiderable 
Time; that he did procure this Woman to be com- 
mitted for being a Witch ; that ſhe was Indicted, 
Tried and Acquitted, is plainly proved to you, 
without all manner of Queſtion. The only Queſtion 
that you are now to try, is, whether this man did 
do this by reaſon cf any difability of his mind, or 
Deluſion that was upon him; or did counterfeit 
(what was the Reaſon to induce him to counterfeit, 
does not appear , whether to get Money, or what 
elſe, will not be material) ; bur if this Man was un- 
der a Delirium of his Mind, and did fancy himſelf 
to be bewitch'd, then there will be no Reaſon to 
convict him. 

Now it is urged, that he did this maliciouſly, 
and with a Deſign to take away the Woman's Lite. 
Firſt they tell you, that this Man had been a Ser- 
vant to one J/eling a Blackſmith: He came to him 
about four or five Years azo; then he had Fits, 
and was put into the Hoſpital ; and being there, he 
pretends he could not eat. After that, he was dumb; 
and after that, he began to be blind; and being blind 
and dumb, and faſting, theſc were look'd upon to 
be the three Tokens that he was bewitch'd. Then 
the Man had a fancy that he was bewitch'd by this 
Woman, but for what Reaſons does not appear; 
but his fancy appear'd to be very {tronz, that ſhe 
brought him into theſe Miſchieis. Therefore he 
muſt go and ſcratch her; which he did, and pre- 
ſently he could ſee and eat. This was look'd on as 
very ſtrange, and People concluded that this Wo- 
man was the Cauſe of theſe Maladies that were up- 
on this Man. Ir ſeems that this Seratching was 
thought to be ſo effectual, that he was well for about 
ſix Weeks; after which he appeared to be ill again, 
and his Sight and his Stomach were gone again, and 
then it was propoſed he ſhould ſcratch her again. 
It ſeems that before that, Dr. Martin was deſired to 
come to him, and pray with him, and he did: and 
to try whether he was ſenſible or not, he took him 
by the Hand, and by the Signs he made, found he 
was ſenſible ; and theretore he did pity his Condi- 
tion, but could not tell what to make of it. But 
Welling his Maſter told the Doctor he had received 
great Benefit by ſcratching the Woman betore ; and 
thereupon defired ſhe might be ſcratch'd again. 
But he ſuſpecting this might be a mere Coun- 
terfeit, and that it could not have that Effect, he 
thereupon gets the Woman ſeemingly to conſent to 


be ſcratch d, being reſoly'd to try whether this was 
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an Impoſture or no. And Hathaway pretending him- 
{elf ro be blind, gave him an Opportunity to make 
the Experiment ; for he procurcd another Woman 
to repreſent Sarah Morduck, and ſhe conſented to 
be ſcratch'd in her ſtead ; Hathaway was laid up in 
a Bed, and Sarah Morduc was in the Room, and 
ſpake to him. It was obſerv'd, when chis other 
Woman, whoſe Name was Johnſon, was brought to 
repreſent this Al rduc to Hathaway, ſhe put her 
Hand into his, and then he examin'd it, and her 
Wriſt, and her Arm; and fo it ſeems he had ſome 
Apprchenſions of a D-fign to impoſe upon him. And 
then he proceeds to ſcratch that other Woman, wao 
takes it paticntly, till tie Blood was ready to come; 
and then ſhe was ſuddenly taken away ; and ſome 
of the Company ſaid the Blood is come, and pre- 
ſ-ntly his Eyes opened, and he laid hold on Sarah 
Merduck, and ſeizes her, and did not only appear 
to ſee, but to ſpeak. This is proved to you by 
other Evidence beſides Dr. Martin. Upon this, 
ſays Dr. Martin, you are miſtaken ; you have de- 
ceived the World, you have not ſcratch d Sarah 
Morduck, but another Woman. When he under- 
ſtood that, he was very much concern'd, and ſeemed 
to begin to be ill again; and Welling faid, he will 
not be well till he hath ſcratch'd the right Woman; 
ſo to Appearance he fell ill again. You have heard 
how the Matter had been carry'd on afterwards ; for 
many looked on this Blindneſs and Faſting as an er- 
rant mp ure. Meling and his Wife complained 


to Br. Martin faying, you have undone us all, and 


our Family 100. What ſhould be the meaning of 
that? What, becauſe he had diſcovered a Cheat, 
therefore they were rndone. It ſeemed likely, that 
if it were a Cheat, and Weling not conſcious to 
himſelf of carrying it on, he need not have been 
concern'd at it But they reſt not here, the Woman, 
Sarah Mforducł, muſt be ſcratch'd again; which 
was perform'd wich Violence, againſt her Conſent; 
and the Woman being purſued by the Rabble, not 


able to live quictly in Southwark, was forced to go 


on the other ſide of the Water, and take a Lodging 


there for her ſecurity; where ſhe was again purſued, 


and aſſaulted by Hathaway and others, in a riotous 
manner, in order to ſcratch her again; and tho' 
Complaint on her behalf was made of this Vio- 
I:nce to Sir Thomas Lane, he did not think fit to 
cive her any Reliet, being (as it ſeems upon ſome 
Evidence) poſſeſs d with an Opinion that there 
might be ſome Grounds tor purſuing this Woman in 
that manner. She was carried before him, and he 
being informed that this Fellow could not cat nor 
drink, thercupon it was thought convenient by 
Sir Thomas, in order to make a full Diſcovery, that 
ſhe ſhould be ſcratched again; and accordingly ſhe 
was perſwaded to ſubmit to be ſcratched, and pre- 
ſently afer the Scratching, Hathaway did eat, and 
drank very greedily, and thereupon this Woman 
was committed to Priſon. This was thought a great 
Evidence of this Man's being bewitched by this 
Woman, Sarah Morduck. What Rule they have for 
it either in Philoſophy or Divinity, I cannot tell. 
There was a Trial, and the Woman was acquitted, 
and upon full Evidence. He then pretended to have 
faſted for a long Time. That of our Saviour's faſt- 
ing forty Days, 1s mentioned in Scripture as mi- 


raculous, and an Effect of divine Power, being one 


Evidence of the Truth of the Chriſtian Religion. 
Who can imagine, that without ſuch Aſſiſtance, a 
Mzan can faſt forty Days, or above, and yet con- 
tinue in Health? It is not within the Compaſs of 


my Underſtanding to conceive it ; I mult leave you 


ro conſult your own, and to conſider with your 
ſelves, whether you have any Evidence to induce 
you to believe it to be in the Power of all the 
Witches in the World, or all the Devils in Hell. 
to enable a Man to faſt beyond the uſual Time that 
Nature will allow ; they cannot invert the Order of 
Nature: And it the Thing be impoſſible, and he en- 
deavour all this while ro make the World believe 
he has faſted ſo long a Time, it is moſt evident he 
is a Cheat; for he muſt contrive to have ſome 
Victuals ſome way or other ſecretly convey d to him; 
of which the Impoſſibiliry of his being able to falt 
ſo long is a Demonſtration. But notwithſtanding 
this Trial, and that this Woman was acquitted. 
yet this matter muſt be carried on ſtill. He was 
bailed our, and then returns to his Fits again ; and 
tho then he was not blind, or pretended to be fo, 
yet he ſtemed to faſt, and to he dumb again for a 
long Time. This made a great Hubbub about the 


Town, and the People clamour'd that the Man had 


injuſtice done him in the Trial at the Aſſizes; and 
r.cports were ſpread, that the Weman was acquitted 
by Favour or Corruption both of Judge and Jury. 
Upon this Account, the Woman was purſued by a 
Rabble, and came to be in imminent Danger of her 
Lite. Wherefore it was thought highly neceſſary 
that the Proſecution againſt this Man, and others 
concern'd with him, ſhould be ſpeedy ; and there- 
upon he was apprehended, and bound to appear in 
the King 's-Ben:h, and there he pretended {till to be 
dumb. His Bail deliver'd him up, and he was ſent 
to the Marſhalſea There he lay without eating or 
ſpeaking for ſome ſhort time, till it was conſider'd 
that if he was under any real Affliction, it was pro- 
per he ſhould be under the Care of ſome proper 
Perſon: Therefore he was put to the Houſe of 
Mr. Xenſy a Chyrurgeon in Ferter-Lane, who was 
order'd to take care of him, and uſe him well; 
alſo to watch him, and endeavour to make a Diſco- 
very of the Truth of his Condition. He was deli- 
ver d into his Hands the firſt of November laſt. 
The People of the Houſe tock care of him, and 
he ſaſted from Saturday till Monday; and Mr. Ken- 
ſy ask'd him how many Weeks he had faſtcd, he 
counted on his Fingers twelve: But Mr. Key 
thought he did not dcal truly, but had a mind to 
impoſe upon the World, and therefore he locks 
him up. He eat nothing all Saturday and Sunday : 
but Mr. Ken) found he had made Water, for he 
diſcoyer'd the Rug or Counterpane of the Bed to be 
wet.; and that it appcar'd to come from the Teſter 
of the Bed: He made Water it ſeems in an old Box, 
and ſet it over the Bed. Drink was offered him, 
but he retuſed it. After this Mt. Kenſy makes uſe 
of this Stratagem : He pretends to Quarrel with his 
Maid, and gives her reproachful Language, in the 
hearing of Hathaway ; calling her Hyprocrite, like 
unto him. At which the Maid ſeemed to be pro- 
voked ; and out of Revenge, to prevent her Maſter's 
Deſign in making a Diſcovery, ſhe takes an Oppor- 
tunity and ſays to him, Take heed of my Maſter, 
he will betray you. And ſhe had inſinuated her 
ſelf ſo far into him, that he began to truſt her. She 
gave him on the Monday a Glaſs of Brandy, which 
he drank, and a Piece of Pudding, which he rc- 
ceived and put into his Pocket; and afterwards a 
Toaſt and Beer, which he eat and drank, and after- 
wards he entirely truſted this Woman. And Day by 
Day he did eat plentifully for ſeveral Days together 
in her Preſence, from Tueſday to Friday Se ennight 
following, thinking Mr. Renſey did not fee hin; 


but he being in a ſecret Place, undiſcover'd Þy 
EB: 


1702. 
did ſee him eat and drink ſeveral Days; 
3 he drank ſo much, that he was perfectly 
drunk; and all this while he pretended to faſt, tho 
divers others beſides Mr. K enſy and the Maid were 
Witneſſes to his cating and drinking. 'Then it was 
thought to be time to diſcover this to the World ; 
and he was told plainly by Mr. Kenſey, that he was 
diſcover d, and it he would tell the Truth, he ſhould 
be pardon'd, ſeeing he could carry it on no longer. 
Now it is plain this Man had counterfeited during 
the Time he was at Mr Kenſy's; tho that particu- 
lar Time be not laid in the Information, yet it is a 
Continuance of that Time which is laid therein. 
And if he was an Impoſtor by pretending to have 
faſted while he was at Mr. Xenſey's Houſe, I leave 
you to conſider whether he was not ſo all the while 
fore. You hear what Management there has been, 
how he was at Welling s Home, how Pins were pre- 
tended to come from him, how they were made uſe 
of, and Charms ſewed to him. You hear how ſome 
time ago one Mr. Bateman came to him, hear- 
ing at the beginning of this Buſineſs, he vomited 
Pins: he ſaw ſome on the Ground; when he 
vomited a conſiderable Number, they were linked 
up together; for it is hard to manage ſo many looſe 
Pins; but when they are linked together, they are 
the eaſier to manage in the Mouth. Here he pre- 
tended to vomit Pins, and would be {till putting 
his Hands to his Pccket, and Mr. Bateman fancied 
he pulled them out from thence. Therefore he 
took the Chamber-pot, and would not let his Hands 
come near it; then he vomited no Pins there ; and 
he ſearch'd his Pockets, and there were great Quan- 
tities of Pins found therein ; neither did he at any 
time ſeem to vomit any Pins, until he had drank a 
Draught of Ale. But notwithſtanding all this, there 
are People that come and tell you that he was ſick; 
he was diſturb'd, and had theſe Fits. One Woman 
tells you ſhe has watched with him ſeveral times ; 
ſometimes by Night: Another Woman tells you 
that ſhe watched with him, when the other did not, 
and ſometimes by Day; and that he did not eat, 
but was ſick, and out of Order. And another tells 
| you, he ſaw him; that he was in great Diſorder, 
threw himſelf backward and forward, and would 
turn his Face round towards his Back ; and that he 
was blind, tho his Eyes were open. But how could 
he tell that he was blind? Said he, when I pulled 
| him by his Eyc-lids, his Eyes did not ſtir ; and 
therefore he infers, that he was blind. And then 
they give you an Account that he was in the Hoſpi - 
ral five Months ; and that he was weak, and went 
upon his Ankles, and had Quickſilver given him; 
and that he lay ſeven or cight Days, and did not 
eat; but then there was no apprehenſion of Witch- 
craft. And one Mr. Smith an Apothecary, a Wit- 
neſs, called on his part, and a Neighbour, ſaid, he 
knew him four or five Years ago; and that Hathaway 
was then with his Maſter, and had Fits, and would 
fall down, and ſeem to be dead; whether he was 
really ſick, or counterfeited, he cannot tell; he ap- 
plied his Cupping-glaſſes to him, and preſently 
brought him to himſelf. This is one of his own 
Witneſſes. And then there is Mrs. Wilbughby ; 
ſhe ſaw him in his Maſter's Houſe, and ſhe faid 
his Breath made a Noiſe like the Barking of a 
Dog, and ſhe believed he was bewitched, for ſhe 
herſelf had been bewitched, and was made to fly 
and ſhe fancies he was bewitched becauſe of his 
breathing in that manner. And then they tell you 


what care was taken of him, and he 
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into an empty Houſe about nine or ten Dayss 
and one Man watch'd with him by Day, and ano- 
ther by Night, and how they came to do that : 
and they ſwear they never ſaw him eat or drink 
all that time; but they ſay he did ſeveral times 
vomit Pins in that time; but it ſeems he was 
put there merely out of Charity, the Pariſh would 
not be charged with him: then they tell you there 
were People appointed to watch with him, there 
were two Chamber-Pots; and in one there were 
Excrements, and there were Pins in it, and Hair, 
and a Picce of a Nail, but after he ſat on the 
ſecond Pot, there was nothing found therein ; 
but they conclude him btwitched. Then there 
are others that ſay he lay as dead, and that they 
took out of his Mouth ſeveral Pins. And then 
you have an Account aiter the Trial, what happened 
at Mrs. Davenport's, where he was ſent by Dr. 
Hamilton to be tried whether he was an Impo- 
ſtor or not. She ſays ſhe watched with him her- 
ſelt ſometimes, another Woman at other times, 
and another at other times, and that they could 
never perceive that he eat any thing. But there 
is one Mr. Davenport that was with him ſome 


other times, but he is gone to Sea, and could 


not appear. 'Then comes in at laſt Dr. Hamilton, 
and he tells you he was by when this Matter was 
brought betore Sir Thomas Lane, and he could not 
tell what to think of his Faſting, but as to his 
Fits and the Pins, he ſays thoſe may be eaſily 
counterfeited by Legerdemain Tricks, but, ſays he, 
faſting for ſo long, as ſome People did believe 
he did, is more than Nature can bear; no body 
can think the Devil has ſuch a Power to enable 
a Man to undergo it. Tricks the Devil may 
play, but not work a Miracle, it is not to be 
thought that God ſhould let him looſe ſo far. 
This is the Sum of the Matter, his pretending 


to be dumb and blind, and to faſt, and to be 


reſtored to his Speech, his Sight, and Stomach, by 
ſcratching this Woman, is fully proved. You are 
to conſider whether he did labour under theſe Infir- 
mities, or counterfeited them, and whether ſcratch- 
ing and drawing Blood of the old Woman, could 
be effectual to cure him of them, if they had 
been real? If not, then it is a ſtrong Argument 
that theſe Infirmities were counterfeited. His 
ſcratching and drawing Blood of a ſtrange Wo- 
man, inſtead of Sarah Morduck, did ſeem to avail 
him, as much as if he had ſcratch'd her, until he 
underſtood he was impoſed upon; then he ſeemed 
to relapſe to his former Condition. You will re- 
member what paſled at Mr. Kenſy's, and the Manner 
of vomiting of Pins as was pretended. You are 
to conſider whether this Man was non compos 
mentis, or under a Deluſion; therefore I ſhall 
ſpare the troubling you with more Words, bur 
leave it wholly to you. If you do believe, upon the 
whole matter, that this Man has impoſed upon 
the Magiſtrate and on the World, or endeavoured 
by counterfeiting thele Infirmities, to perſuade 
People to believe that this Woman was a Witch, 
and had bewitched him, then there is all the Rea- 
ſon that can be, to find him Guilty. Bur if you 
believe he did not counterfeit, or that he was non 
compos mentis, or under any kind of Deluſions, you 
muſt acquit him. 1 55 | 


The Fury conſulted, and without going from the Bar, 
brought him in Guilty, 
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A Short Account of the Trial held at Surrey Aſſizes, in the 
Borough of Southwark, March 26. 1703. 


In an Information, againſt Richard Hathaway, Thomas Welling and Elizabeth 
his Wife, and Elizabeth Willoughby, Wife of Walter Willoughby, upon an 
Information for a Riot and Aſſault, &c. 5 


H E Information ſets forth, That the Defen- 

dants, with divers other Perſons, the 25th of 
September, in the twelfth Year of King William, 
at Southwark, in a riotus and unlawtul manner 
aſſembled themſelves, and made a great Affray and 
Riot; and upon one Sarah Morduck, the Wite of 
Edward Morduck, being an honeſt Woman, and not 


a Witch, nor ever uſing Witchcraft, Inchantment, 


Charm or Sorcery, did make an Aſſault, and under 
a wicked Colour, againſt the Law, to try whether 
the ſaid Sarah was then a Witch (the Defendant 
Hathaway then falſly and maliciouſly affirming him- 
ſelt to bewitched by her the faid Sarah, though in 


truth he was never bewitched, and well knew him- 


ſelf not to be ſo), her the faid Sarah did then, and 


there Scratch, Wound, c. againſt the Peace, &c. 


The Intormation further ſets forth, That the ſaid 
Defendants, the 11th of February, in the twelfth 
Year of King William, at Southwark aforeſaid, aſ- 
ſemb ling themſcives together riotouſly and unlawtul- 
ly, did then and there make a great Affray and Riot, 
and alſo aſſaulted the ſaid Sarah, and beat, ſcratch'd, 
and wounded her, in Contempt of the King, and 
againſt the Peace, c. 

The Information further ſets forth, That the ſaid 
Detendants, the ſaid 11th of February, did Aſſault 
the ſaid Sarah, and wounded her the ſaid Sarah, 
againſt the Peace, Cc. | 

The Defendants pleaded, Not Guilty, and Iſſue 
was taken thereupon. The Council for the King 
opened the Caſe to this Effect: That the Defen- 
dants Caſe was the ſame in the other Information. 
Hathaway pretended himſelf bewitch'd, and the 
Contrivance was carried on by the other Defendants 
and divers others; but whether for the hopes of 
getting Money by it, or out of malice to take away 
the poor Woman's Lite, or what the Deſign was, 


was not then known; but it was certain that ſeve- 


ral Riots and Aſſemblies were made, and great num- 
bers of People came together in a Body at ſeveral 
times to Morduck's Houſe, and in a violent manner 
enter'd the ſame, and by Force took her out and 
carried her away to the Defandant WYelling's Houſe, 
where the Defendant Zathaway ſcratch'd her; and 
the other Defendants allo in a very barbarous man- 
ner beat her, pulled out her Teeth, tore her Face, 
Hair and Cloaths, threw her on the Ground, ſtamp'd 
upon her Belly, and threw her into tae Street, where 
ſhe lay as murdered, until taken into a Neighbour's 
Houſe ; which the Defendants and others in a rio- 
tous manner beſet, and threatned to pull it down, 
unleſs Morducł (the pretended Witch) was again 
delivered to them. Theſe Riots and Aſſaults hap- 
pened to be encouraged by an Accident, which fell 
out as Morduck was going through Newgate-Market, 
where the People crying out, A Witch, the Rabble 
ſcized her, and threarned to throw her into a Horſe- 
Pond ; that one of theſe Rioters being taken away, 
was carried before a Magiſtrate in the City, but he 
was ſo far from taking notice thereof, that he de- 


clared that there was Cauſe enough for it; and be- 
ing deſired to ask the Perſon's Name, retfuſed it; 


but the ſame Magiſtrate afterwards ordered the De- 


tendant Hathaway to ſcratch Morduck in his Preſence, 
where were alſo preſent ſome of the Aldermen of 
London. Theſe Matters being acted by publick Au- 
thority, gave the licentious Mob ſuch a Confidence, 
that even after the Woman was tried and acquit- 


ted, and the Defendant Hathaway committed for an 


Impoſtor, yet he with the other Defendants, did 
again in a riotous manner Aſſault, Scratch, and 
Wound the ſaid Morduck, and purſued her after a 
cruel manner from Day to Day, till they were taken 
into Cuſtody, in order to be puniſhed for the ſame. 
For which ſeveral barbarous Facts the Defendants 
where then to be tried. | 


' Then the Council for the King called their Evidence 
to prove the ſeveral Branches of the Informa- 
tion. 


Arah Morduck being called and Sworn, depoſed 
to this Effect: That in September laſt, Richard 
Hathaway came to this Informant in Surrey, as ſhe 


Vas opening her Window, and being behind, ſcratch'd 


her Face in a very cruel manner, and forced out one 
of her Tecth, and carried away her Cloaths. And 
upon the 11th of February laſt, Thomas Osborn, 
Thomas Hatton, with four other Perſons unknown, 
all in Diſguiſe, came to this Informant's Houſe in 
Surrey, and forced her out of her Houſc, and carried 
her to the Houſe of Thomas Welling, who is Maſter 
to the ſaid Richard Hathaway ; and there the ſaid 
Hathaway, by the Encourgement of the ſaid O5born 
and Hatton, and the reſt of the Company, did 


again ſcratch this Informant in a moſt barbarous 


manner; and afterwards Elizabeth, Wife to the ſaid 


Thomas Welling, fell upon her and ſcratch'd her in a 


moſt cruel manner; and tore her Face, and tore off 
her Head-cloaths and Hair; and then the faid 7 ho- 
mas Welling gave this Informant two or threce Kicks 
on her Belly, and threw her on the Ground and 
ſtampt upon her, and ſo much bruiſed her tha: ſhe 
was forced to keep her Bed for about a Fortnight. 
And this Informant further depoſeth, That in Sep- 
tember laſt, one Elizabeth WWillaghby, the Wi:c of 
Walter Willoughby, came to this Informant's Houſe 
in Surrey, and brought a great many Perions un- 
known to this Informant with her; and the ſaid 
Elizabeth gave this Informant ſeveral Blows with 
her Fiſt, and would have pulled her out of her 


Houſe, for him the aforeſaid Richard Hathaway to 


have ſcratch'd her, he ſtanding at a Corner hard by, 
but was prevented by Mrs. Sarah Hall, And further 
faith, That in the Month of September laſt ſhe ha- 
ving occaſion to go into Newgate-Market, a Boy, his 
Name is John Hopkins, called out, ſaying, There 
goes the old Witch; wherenpon a great Company 
of People in a riotous manner, flock'd about her, 


and threatned to throw her into a Horſe-Pond ; o 
this 
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1 ; Ale-Houſe by th 
-. Informant being got into an Ale-Houſe by the 
3 ſome Women, avoided the Fury of the 
Rabble, otherwiſe ſhe had been Murdered, as ſhe 
verily believes; and afterwards Mr. Burrel her Land- 
lord, with others his Aſſiſtants came and conveyed 


her home. 


Sarah Hall was the next Witneſs, who ſaid, That 
in September 1700, about 8 in the Forenoon, the De- 
fendant Milbugply came with Hathaway and others, 
pretending to buy Fruit of Merduck, and told Mor- 
duck ſhe came to have her out, that Hathaway might 
ſcratch her; and Wiloughby ſtruck Morduck ſeveral 
Blows, and forced her out of Doors, before Hal 
could come to her Aſſiſtance, who with difficulty 
got Morduck into her Houſe again ; upon which the 
Defendants Willoughby and Hathaway, and others, be- 
ſet her Houſe, and threatned to pull it down, unleſs 
they had Morduck delivered to them; but Hall cal- 
ling up her Husband, who was a-Bed, the Perſon 
went away. | 3 

Robert Adams, and John Bowrer, both Water- 
men, declared, That plying for their Fare at Ma- 
ſors Stairs, they ſaw the Defendant Hathaway come 
behind Mrduck as ſhe was opening her Window, 
and took her about thc Neck with one Arm, and 
pulled her almoſt to the Ground, and ſcratch d her 
Face in ſeveral Places till the Blood came, and tore 
her Mouth, and tore her Hood and Headcloaths 
from her Head ; and being taken off, Morduck got 
into a Neighbour's Houſe, whom Hathaway would 
have purſued in at a Window, had not Adams ſtopt 
him. | 

To prove the Riot and Aſſault in February 1700. 

| Sarah Morduck declared, That the 1 ith of Fe- 
brury, 1700. Thomas Osbourn, Thomas Hatton, 
with four others unknown, all diſguiſed, came to 
and forced her out of her Houſe, and carried her to 
the Houſe of the Defendant Welling, Hathaway's 
Maſter ; where Hathaway, by the Encouragement 
of the Company, ſcratch'd her barbarouſly ; and af- 
ter that, Welling's Wife ſcratch'd her, and tore her 
Hair, and Face, and pulled off her Headcloaths ; 
then Melting kick d her two or three Times on the 
Belly, and threw her on the Ground, and ſtamp'd 
on her, and bruiſed her ſo much, that ſhe was forced 
to keep her Bed for a Fortnight. 

Mrs Hall ſaid, That in February 1700. in the 


Evening, ſeveral Perſons unknown came to her Houle, 


and forced Morduck from thence, and carried her to 
Welling's (as ſhe was told:) That about half an Hour 
after, Morduck was caſt into the Street, and being 
received into a Neighbour's Houſe, Hall went to 
her, and found her Face much torn, in a moſt bar- 
barous Manner, and her Legs, Arms, and Body 
cruelly bruiſed and black. a 


| Then the Council called Witueſſes io prove the Third 
Part of the Information. — 


Samuel Burrel being ſworn, depoſed, That Ed- 


mund Fones, in Company with Two more, came to 
his Houſe, and deſired to ſpeak with Morduck, who 
lodged there, who being called to Jones, he ask'd 
her to go over the Water to be ſcratch'd by Hatha- 


way, who declared he was bewitched by her ; but 


ſhe refuſing to go, Jones ſaid, if ſhe walked London 
he would have her ſcratch'd ; and further, that about 
Eaſter or Whitſou Week laſt, the ſaid Jones came 
to his Hoaſe with about fourteen Strangers, among 


whom was Hathaway, - and would have forced into 


Morducł s Chamber; but a Conſtable coming, they 


* 


A fhort Account of tbe Trial, c. 5 O9 


all but Foxes diſpers d, who the Conſtable took» 

and carried before Sir Thomas Lane; but Sir Thomas 

would take no Notice of it. . 
Thomas Knowlton being ſworn, depoſed, That in 


Eaſter Week laſt, Jones and Hathaway, and ſeve- 


ral others, went into Burrel's Houſe, and asked for 
Sarah Morduck, who was called down to them, 
when Burrel deſired them to go up Stairs into the 
common Drinking-Room, and deſired Xnowlton to 
ſee Morduck had no Harm done her. That ſoon 
after came in about fourteen Perſons, one of which 
ſaid, they came to give Hathaway Eaſe, and that 
they would do it betore they went upon which 
Morduck, at Knowlton's Delire, retired into her Cham- 
ber. 

Thomas Noon being ſworn, declared, That all the 
Time atoreſaid he faw Three or Four Perſons, who 
were of Fones's Company, endeavouring to get in- 
to Morduck's Chamber; and upon Nooz's asking 
them their Buſineſs, they cry'd they would ſpeak 
with Morduck, but upon his threatning them they 
went into the Room below Stairs from whence they 
came. 

Henry Armſtrong declared, That in September was 
Twelve-month he ſaw a great Number of People 
following Morduck, calling her Witch ; and going 
home afterwards, he ſaw a Crowd of People at an 
Alehouſe Door, near St. Paul's Church-yard, who 
declared Morduck a Witch; and that he aſſiſted Bur- 
rel in ſecuring Morduck from the Rabble. 

James Hearne being called, depoſcd, that in Eaſter 
or Whitſon Week laſt, one Jones was apprehend- 
ed for a Riot by him and others committed in Bur- 
rell's Houſe, and carried before Sir Thomas Lane, 
who diſcharged Jones, ſaying there was Cauſe e- 
nough tot the Riot and tho' often intreated by Hearn, 
yet Sir Thomas refuſed to let him know Fones's 
Name. And the ſaid Hearne further declared, That 
the Day after Jones was carried before Sir Thomas, 
he and Burrell, by Sir Thomas's Directions, carried 
Morduck before him, where were preſent Sir Owen 
Buckingham and Dr. Hamilton, and the Defendant 
Hathaway. That Sir Thomas would have had Mor- 
duck ſcratched by Hathaway, which ſhe refuſed, un- 
leſs ſhe might be at Peacò for the future: And af- 
ter Dr. Hamilton had given Hathaway ſome Beer, 
Sir Thomas would have had Morduck ſcratch'd ; but the 
Doctor faid, Let her alone a little, to ſee what Ef- 
fect the Drink would have on Hathaway ; and ſaid, 
it ſhe was ſcratch'd it would be ſaid, that the ſcratch- 
ing, and not the Drink, made the Alteration. And 
when Sir Thomas had heard ſome more Diſcourſe of 
Hathaway's vomiting Pins, Cc. Sir Thomas ſaid a- 
gain, let her be ſcratch'd ; but Hearne oppoſed it; 
ſaying, ſhe had been too much abuſed already, 
notwithſtanding which, Sir Thomas ordered Hath- 
away to ſcratch her, and ordered her to be ſtript 
and ſcarchd by ſome Women in his own Houſe. 
That Hearne ſeeing Sir Thomas's Reſolution, bid 
him ſatisfy himſelf. After which Sir Thomas com- 
mitted Morduck to Yoodſtreet-Compter, and refuſed 
500 J. Bail for her Appearance: But upon Appli- 
cation made to him by Dr. Barton and Dr. Martin, 
Sir Thomas accepted Hearne's and his Brother's Bail 
tor Morduck. 


The Witneſſes for the Defendants being called 
and heard, and the Right Honourable Lord 
Chief Fuſtice Holt having ſpoken to the Fury, 
they withdrew, and ſoon after brought them all 


in Guilty, © | (Ixxv 


— —— — — — 
n n ITS 
8 = * * RM 
—— — — * ——— ů —- 
— — ; 


— 


— En 


— 


* 
. 


* 1 * 4 — — * — go * -_- 
r * 
— I EO a O 


N 2 
— —— — - * £ 
* — * * ” 
Re i-- — = — PI * — 


-- - IIB P ˙ oo EET. — 4 2 — 
* ” 2 3 — „ 
— —U—U—1— ——— 2 23 2 ů — 
— av Wig 2 wh"; — — 


. 


7 


2 — * 


_— 


— 


— 


CLXXV. Proceedings againſt Jawes W Gent. at the 
Queen's-Bench for High- Treaſom February 28. 1705. 


Hil. 2 Ann 


ments ordered Ploclamation to be 
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er of Neugate to bring into Court the Body of 


Fame Boucher. 


Clerk of Arr. TFames Boucher hold up thy Hand. 
(Nich he did.) : 
Typen the Grand Jury of Suſlex's Preſentments were 
read. | 


| Suffex fl. © 1: HE Jurors for Our Lady the 
4 Queen, upon their Oaths do pre- 


© ent, That James Boucher, late of London, Gent. 
* who was a Subject of the late King William the 


© Third, and now Subject of Queen Anne, after 
* the 11th Day of December 1688, viz. the firſt 
«* Day of Auguſt 1689, was in the Kingdom of He- 
&© Jand, and after and before the Third Day of De- 


« cember 1697, viz. the Firſt Day of December 


© 1694, the ſaid James Boucher did voluntarily go 
ce into the Kingdom of France, without Licenſe from 
© the late King William the Third, or from the 
Queen Mary: And that the ſaid James 
© Boucher, on the ſaid Third Day of December 1697. 
« was not within the Dominions of the late King 
ce I}/illiam the Third: And that he the ſaid Fames 
« Boucher, not having the Fear of God in his Heart, 
© nor weighing the Duty of his Allegiance towards 
* Our ſaid Lady the Queen, that now is, his Su- 
© preme, True, Legitimate, Lawful and undoubted 
© Lady; and as a falſe Traytor againſt our ſaid 


© late 


Lady Anne, the Queen that now is, after the 14th 


« Day of Fanuary 1697, viz. the Tenth Day of 


December, in the Second Year of the Reign of our 


Lady Anne, the Queen that now is; did Trai- 


© terouſly return and come into the Kingdom of 
“England, viz. at Eaſt Bourne in the County of 


& Suſſex, without Licenſe from the late King Wil- 
ce liam under his Privy Seal, or from our ſaid Lady 


© the Queen under her Privy Seal, obtained; againit 


© the Duty of his Allegiance, and againſt the Form 
© of the Statute in this Caſe provided, and againſt 


the Peace of our ſaid Lady the Queen, her Crown 


© and Dignity, Oc. 


Clerk of Arr. What ſayeſt thou, Art thou guilty 
of the ſaid Treaſon whereof thou art indicted, or 
not guilty ? : 

J. Boucher. Guilty. | | 

L. C. J. Holt. What ſay you? Speak out. 

J. Boucher. Guilty. | 

Clerk of Arr. James Boucher hold up thy Hand, 
(which he did.) | | 

Then the Second Preſentment was read. 


Suſſex i. - T HE Jurors of our Lady the Queen, 


upon their Oaths, preſent, That 


H E Court being ſet, the Priſoner was 
called, and the Clerk of Arraign- 


made, for the Under Sherift of Suſſex 
to return the Precept, and the Keep- 


Accordingly the Precept was re- 
turn'd, and the Priſoner ſet to the Bar. 


James Boucher, late of London, Gent. who was a 
Subject of the late King Milliam the Third, and 
now a Subject of her preſent Majeſty ; after the 
* 13th Day of February 1688, and before the Third 
of February 1697, (viz.) the Firſt Day of Auguſt 
1 1689, was in Arms in the Service of the late 
King James, in Europe, viz. in the Kingdom of 

Ireland; and that the ſaid James Boucher, aſter- 
* wards and before the ſaid Third Day of Decem- 
ber 1697, (viz.) the Firſt Day of December 1694, 
did voluntarily go into the Kingdom of France 

* and the Third Day of December 1697, was not 
* within the Dominions of the late King Milliam. 
„That the ſaid James Boucher, not having the 
Fear of God in his Heart, and not regarding the 
* Duty of his Allegiance to our Lady the Queen, 
* his Supreme, True, Lawful and undoubted La- 
dy, and as a falſe Traytor againſt the ſaid Lady 
* the Queen, aſter the 14th Day of January 1697, 
* wiz, the 1oth Day of December, in the Second 


Lear of the Reign of Our ſaid Lady the Queen, did 


* traitcrouſly return and come into this Kingdom 
* of England, viz. at Eaſt Bourne in the County of 
* Suſſex, without Licenſe from the late King il. 
liam under his Privy Seal, or from our ſaid Lady 
the Queen, under her Privy Seal obtained; againſt 
* the Duty of his Allegiance, and againſt the Form 
of the Stature in this Caſe made and provided, and 
* againſt the Peace of our ſaid Lady the Queen, her 
* Crown and Dignity, Cc. 


Clerk of Arr. How fayeſt thou, art thou Guilty 
of the ſaid Treaſon whereof thou art indicted, or 
not Guilty ? | | 

J. Boucher. Guilty. | 

J. Boucher. My Lord, I humbly beg that I may 
have leave to ſpeak Two or Three Words. | 

L. C. J. Holt. What would you fay ? 

J. Boucher. My Lord, I humbly beg leave to 
ſpeak Two or Three Words. 

L. C. J. Holt. Ay, let us hear what you have to 


y. 

J. Boucher. My Lord, it is very well known, 
that I have ſollicited this Two Years for Leave 
to come over into England. And while I have been 
in France, T have done all that I could to ſubſiſt 
the Engliſb that were brought Priſoners to the French 


Camp, and have to my Power aſſiſted them with 


Money, and other Neceſſaries, eſpecially one Troop 
of Horſe. I apply d my ſelf to Colonel Lumly, and 
he promiſed to lay my Caſe before the Queen. But 


not hearing from him, I went to his Son, and he 


told me he had no Opportunity to acquaint the 
Queen with it. Afterwards I was taken going 
Holland, and then I ſent to Colonel Lumly, and he 


promiſed to Remember me. And I continued ſtill 


to ſollicit the Service of Her Majeſty's Subjects, 
and have procured their Horſes that have been taken 
from them, to be reſtored to them. I ſpoke to Co- 


lonel Godfry, and he promiſed to ſpeak to a 
i WIKI 


1 703 0 B. R. | 
romiſed to make it their Intereſt to Procure 
my Return. And after the Camp was over, I 
came over into England at Noon Day, with my 
Children, and ſent up a Letter to my Lord Not- 
ingham to acquaint him where I was. Its true, I 
followed King James into Ireland, but had no Com- 
miſſion, only ſerved the Duke of Berwick as Aid du 
Camp. And afterwards I went into France, but ne- 
ver ſerved there with any Commiſſion, but as Ma- 


who p 


ter of the Horſe to the Duke of Berwick, And 1 
did hope that the Articles of Limerick would take 


a great Part of my Offence. My Lord, I hope 
ak will repreſent Co favourably to the Queen. 

Dr. Sandys. My Lord, I beg leave to ſpeak a 
Word or two on behalf of the Prifoner. My Lord, 
J ſollicited — | | 92 

L. C. J. Holt. What you can fay to us will 
ſignify nothing; but if you have any Thing to ſay 
for the Priſoner, you muſt apply your ſelt elſe- 
where. | | = | 
Mr. Attor. Gen. My Lord, as it is my Duty, I 
demand Judgment againſt rhe Priſoner, upon his 
Conteſſion of the Two Indictments. 

Clerk of Arr. James Boucher, thou haſt been in- 
dicted on Two Indictments, and confeſſed thy ſelf 
Guilty of both. What haſt thou to ſay why Sen- 


rence of Death ſhould not be pronounced againſt 


=; 
J. Boucher. I hope your Lordſhip will be plea- 
ſed to intercede for me to the Queen. 

Clerk of Arr. My Lords, the Queen's Juſtices 
do ſtrictly command all Perſons to keep Silence 
while Judgment is giving, on Pain of Impriſon- 
ment. 

L. C. J. Holt. Mr. Boucher, You are by your 
own Confeſſion, convicted of High- Treaſon, for 
which Judgment of Death is to be pronounced upon 
you, and which you are to ſuffer under thoſe Cir- 
cumitances which the Law hath appointed. 

The Fact of which you were Accuſed, and have 
now Confeſſed, is, That ſince the Eleventh Day of 
December, 1688. you went into France without Li- 
cenſe eicher irom the late King or Queen, and have 
returned fince the Fourtcenth of January 1697. 
without any Licenſe under the Privy Seal, either 
from the late King, or Her Majeſty that now is; 
which Fact is made High-Treaſon-by the Statute of 
the Ninth Year of the late King. 

The Wiſdom and Jaltice. in making that Law, 
will be very evident to any one that will but reflect 
upon the Poſture of our Affairs at that Time: For 
in the Near preceeding to that of the making thereof, 
there was an horrid Conſdiracy formed from among 
that Party of Men who had fo left the Kingdom, to 
alainate the late King; to introduce a Popiſh and 
French Power, tor the Subverſion of the Proteſtant 
Religion, and the Liberties and Properties of the 
People of England : which was managed with that 
Privacy, carried on with that Secreſy, that it was 
nor diſcovered, nay, not ſo much as ſuſpected, un- 
til it arrived to that Maturity, that it was come to 
the very Point of being put in Execution. 
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The Truth of which is very clear, as well as by 
the Proofs produced at the Trials of ſeveral of the 
Malefactors, as even by their own Confeſſion. 

In the following Year the Peace of Reſwick was 
made, whereby the Intercourſe was reſtored between 
England and France. From thence it was evident, 
that divers of that Party of Men would return into 
the Realm, and thereby have an Opportunity to 
revive and carry on that horrid Deſign, in the Suc- 
ceſs wixereof they had been fo diſappointed ; for 


which, no doubt, they were not a little enraged, and 


it could not be otherwiſe expected but they would 
make uſe it: For thoſe of the ſame Principles will 
be guilty of the ſame Practices. 

Therefore it was neceſſary to make a Returni 
into England by any of thoſe who were under theſe 
Circumſtances, to be ſo very penal, unleſs they 
ſhould firſt give Satisſaction to the Government, 
either of their Innocence or Repentance, and obtain 
a Licenſe and Approbation for their Return, under 
the Privy Seal ; tor their returning in any other 
Manner, is a Danger to the Queen's Perſon, and 
Her Kingdom. | 

This Treaſon, tho' it ſeems, and is new in the 
Form, yet it is compounded of an old Treaſon, 
known in the antient Law of the Kingdom, which 
is, that of adhering to the King's Enemies. For 
what can be thought of thoſe who, in Time of War, 
ſhall abandon their own Country, be harboured and 
protected in any Enemies Country; for being of an 
Intereſt inconſiſtent with, even repugnant to, that 
of their own ? 

What your Deſign might be in returning in this 
Manner, whether to revive and purſue thoſe wick- 
ed Practices, your own Conſcience is your Wit- 
neſs, and will be your Judge; and if that ſhall ac- 
quit you, it will be for your Advantage in the 
World to come. But you are an Off:nder againſt 
the Law of the Land, which hath made this your 


Offence to be High-Treaſon, and therefore that 


Judgment appointed for one guilty thereof muſt be 
pronounced; the Court therefore doth award, That 
you be conveyed from hence to. Newgate, the Priſon 
from whence you came, and from thence you are to be 
drawn upon a Hurdle to Tyburn; where you are to 
be hanged by the Neck, and while you are alive to be 
cut down, your privy Members to be cut off, and your 
Bowels to be cut out of your Body, and burnt in your 
View; your Head is to be cut off, and your Body is to 
be divided into Four Parts, and your Head and your 
Quarters are to be diſpoſed as her Majeſty ſhall 
appoint. And the Lord have Mercy upon your 


Soul. 


Clerk of Arr. Goaler; look to your Priſoner. 
F. Boucher, My Lord, I beg that my Friends 


may have Leave to come to mc. 


I. C. J. Holt. You ſhall have ſuch as is uſual, 
and as is fitting. 


Clerk of Arr. Take away the Priſoner; 


Accordingly he was carried back to Newgate, but 


was repriev d. 
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H E. Court being ſet, Proclama- 
mation was made. 

Clerk of Arr. David Lindſay 
hold up your Hand, (wh ch he 
did.) Thou ſtandeſt Indicted by 
the Name of David Lindſay of 
London, Gent. for that thou being 
a Sljef of the late King William, and now a Sub- 
ject of her preſeut Majeſty, after the Eleventh Day of 
December 1688. viz. the 26th Day of March 1689. 
was in the Kingdom of England, viz. at the Pariſh of 
St. Martins in the Fields, in the County of Middleſex ; 
and afterwards and before the Third Day of Decem- 
ber 1697, viz. the Firſt Day of October 1696. Thou 
the ſaid David Lindiay did voluntarily go into France 
without Licenſe from the late King William or the 
late Queen Mary; and that thou the ſaid David 


Lindiay cn the ſaid Third Day of December 1697. 


was net within the Dominions of the late King Wil- 
liam ; and that thou the ſaid David Lindſay not hav- 
ing the Fear of God ia thy Heart, nor weighing the 
Duty of thy Allegiance towards dur Lady the Queen 
that now is, thy Supreme, True, Legitimate, Larwful 
and undoubted Lady; and as a falſe Traytor agaiiſt 
our ſaid Lady Anne, the Queen that now is, after the 


14th Day of January, 1697, viz. the 10th of De- 


cember, inthe Second Year of the Reign of our Lady the 
Queen, did traiteroufly return and come into the Ring- 
dem of England, viz. at the Pariſh of St. Martins 
in the Fields, in the County of Middleſex, without Li- 
cenſe from the Iate King William under his Privy 
Seal, or from our ſaid Lady the Queen, under her 
Privy Seal obtained; againſt the Duty of thy Alegi- 
ance, and againſt the Form of the Statute, and againſt 


the Peace of our Lady the Queen, her Crown and Dig- 


aity, &c. 


Mr. Lindſay, (Taking a Paper out of his Picket read 
it to the Court.) 271 Lord, I am very ſorry I am 


ſo unfortunate as to fall under the Diſpleaſure of the 


Government; and being willing to fave the Court 


all unneceſſary Trouble upon my Trial, I have there- 


fore reſolved to con'eſs moſt of the Facts charged 


upon me in the Indictment, vix. As to my being 

in France, and coming into England without Li- 

cenſe. But I am adviſcd that there is ſomething ſo 

ſingular for my Benefit in this Caſe, that I beg your 

Lordſhip to hear me by Council betore my Arraign- 

ment; the Council I deſire, are Mr. Williams and 

Mr. Raymord. 

| * Mr. Arr. Gen. My Lord, he 

*3ir Fo. Northezy. might have had Council aſſigned 

| kim before, if he had deſired it. 

L. C J. Trevor. You ſhall have theſe Council 
aſſigned you which you deſire. | 

* Mr. Soll. Gen. My Lord, I 

*Sir Simon Harcourt. ſuppoſe this is not deſired now, 

with any Deſign to delay the 

Trial; the Priſoner muſt firſt plead to his Indict- 

ment. 


L. C. J. Trevor, If his Council be here, we are 
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willing to hear what they have to ſay. 

Clerk of Arr. Call Mr. Williams and Mr. Ray- 
mond. (Who came into the Court.) 

I. C. J. Trevor. Mr. Raymond, and Mr. Williams, 
the Priſoner here deſires you may be of Council for 
him, and the Court have aſſigned you to be of 
Council for him accordingly. | | 

Mr. Att. Gen. He has heard the Indictment read 
to him, but he has not yet pleaded to it. 

Mr. Lindſa). My Lord, I deſire to be heard by 
my Council firſt. N 

Mr. Raymond. My Lord, I apprehend Mr. Lind- 
fay's Intention is, to give the Court as little Trou- 
ble as may be, and therefore the Facts, of which he 
is Guilty, and that are charged upon him in this In- 
dictment he will confeſs. But, my Lord, he has 
been adviſed by his Friends, and other Council, 
that his Caſe has ſomething particular in it, which 
he hopes will be for his Advantage, and deſires to 
have tne Benefit of what can be pleaded, beſides 
Guilty or not Guilty. | 

L. C. J. Trevor. Is there any other Plea, that 
he can plead ſpecially ? Ho 

Mr Williams. My Lord, not any that we know 
of; I deſired him to adviſe with ſome other Perſons 
about it, I hope he has done ſo. As to the Pri- 
ſonei's Confeſſing, or Pleading not Guilty to the 
pets it's a Matter of Prudence and not of 

aw. 

L. C. J. Trevor. Let him plead then. 

Clerkof Arr. David Lindſay, Art thou Guilty 
of this High-T'reaſon whereoi thou art indicted, or 
not Guilty? 

David Lindſay. Not Guilty. 

Clerk of Arr. Culprit, How wilt thou be tried? 

David Lindſay. By God and my Country. 

Clerk of Arr. God ſend thee a good Delive- 
rance. 

Mr. Lindſuy. My Lord, I have one Favour to 


beg, that my Wife and Children may come to me. 


L. C. J. Trevor. I think he may have that Li- 
berty, in the Preſence of the Keeper, if you have 
nothing to object againſt it. | 

Mr. Attor. Gen. My Lord, we are willing they 
ſhould come to him, in the Preſence of the Keeper ; 
we will not abridge any Man of what he can reaſon- 
ably and juſtly deſire. | 

L. C. J. Trevor. Have you pitch'd upon any 
Time to appoint ior the Trial ? 

Mr. Att Gen. Yes, my Lord, on Monday next, if 
it ſuit the Court. He ſhall have a Copy of the Pau- 
nel, and all other Things that are fit for him. 


| ſuppoſe my Lord, the Priſoner is now committed to 


the Sherift as 1s uſual on theſe Occaſions. | 
I. C. J. Trevor. Yes, he is committed to the 
care of the Sheriff. 

Clerk of Arr. Where is the Keeper of Neu- 
gate? He appeared, and took Charge of the Priſoner. 
und then the Court adjourned till Monday Nine of 
the Click, | | 


Monday 


AUſonday April 24. 1794. 
HE Court 1 * _ Pannel called 
over, as uſual, the Priſoner making no Ex- 
ceptions ; the following Gentlemen were ſworn upon 
e Jury. 
1 . Lenoy, Eſq; | Tho. Ellis, Eſq; 
Richard Brown, Eiq; | Nich. Goodwin, Eſq; 
Foſeph Jorey, Eſq; | Tho. Blackmore, Jun Elq; 
Tanner Arnold, Eſq; | Will. Snelling, Eſq; 
Arthur Bayly, Eſq; | Peter Leleux, Eſq; 
George Ford, Eſq; | Jo. Pack, Eſq; 


L. C. J. Holt. You Gentlemen that are ſworn, 


go within the Bar. 

Clerk of Arr. David Lindſay, hold up thy Hand. 
11 hich he did.] Gentlemen of the Jury, look upon 
the Priſoner, and hearken to the Charge. He ſtands 
indicted by the Name of David Lindſay, of the 
City of London, Gentleman, &c. as before in the 
Indictment. Upon which Indictment he hath been 
arraigned, and hath pleaded, Not Guilty. Your 
Charge is to enquire whether he be guilty of the 
laid Preaſon, whereof he ſtands indicted. I you 
tind him Guilty, you arc to enquire what Goods 
and Chattels he had at that Time, or if he fled for 
it. But if you find him not Guilty, you are to ſay 
fo, and no more. And ſtand together, and hear 
your Evidence. | 

Mr. Morley. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, This is an Indict- 


ment preferred againſt David Lindſay, the Prifo- 


ner at the Bar, for High-Treaſon, for that he be- 
ing a Subject of the late King William, and now 
a Subject of her preſent Majeſty, after the eleventh 
Day of December, 1688, viz. the twenty ſixth Day 
of March, 1689, was in this Kingdom of England, 
Viz. in St. Martians in the Fields, in the County 
of Middleſex, and afterwards, and before the third 
Day of December, 1697. viz. the firſt Day of 
October 1696. the Priſoner did voluntarily go in- 
to France without Licenſe either from the late 
King William, or the late Quecn Mary: And that 
the Priſoner on the third Day of December, 1697. 
was not within the Dominions of the late King 
William. But the Priſoner, not weighing the Du- 
ty of his Allegiance towards our ſovereign Lady 
the Queen, did, as a falſe Traitor, atter the 14th 
Day of January 1697, viz. the ioth Day of De- 
cember, in the ſecond Year of the Reign of her 
now Majeſty, traiterouſly return and come into 
this Kingdom of England, viz. in the Pariſh of 
St. Martins in the Feids, in the County of Mid- 
dleſex, without Licenſe either from the late King 
William under his Privy-Scal, or from her now 
Majeſty under her Privy-Seal ; and this he hath 
done againſt the Duty ot his Allegince, and againſt 
the Form of the Statue in this Caſe made and pro- 
vided. Jo this Charge he hath pleaded Not Guilty. 

It we prove him Guilty I doubt not but you will 
find him 10. | 7 

Mr. D. Lindſay. I ſhall give your Lordſhips, 
and the Court, as little Trouble as may be. I ſhall 
only beg leave to ſtate my Caſe truly before you, 
and then I ſhall ſubmit to your Judgment. 

L. C. J. Holt. Mr. Lindſay, if you had a mind 
to confels you ſhould have done it before, now the 
Jury are to enquire whether you are Guilty or not. 

Lindſay. My Lord, I only deſire to be heard as 
to the Fact. 

L. C. J. Holt. You mult ſtay till the Queen's 
Evidence is heard, and then you may ſay what you 


can. | 
Vol. V. 
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Mr. Williams, My Lord, kis Intentions may be 


as to ſome things to {ave the time of the Court; 


and perhaps to eaſe the Queen's Council of ſome 


trouble. ; | 
L. C. F. Holt. Let the Queen's Council ſtate the 


Evidence firſt, and then it may be proper for him 


to ſay what he will. 4 

Sir T. Powis, [the Queen's Serjeant.] You muſt 
either confeſs the Treaſon wherewith you are charg- 
ed, or elſe we muſt proceed to prove it. 

L. C. J. Holt. If you open the Evidence, then it 
may be he will confeſs; but it mult be firſt opened. 

Sir T. Powis. My Lord, there is nothing meant by 
us to reſtrain him in any Thing that he has to ſay ; all 
that we deſign, is to put him into a proper Method. 
It is proper that he ſhould underitand the Caſe. 
He has pleaded Not Guilty, and we are under a 
Necefiity to ſhow what Evidence we have to prove 
him Guilty. My Lord, this Indictment is founded 
on an Act of Parliament made in the ninth Year 
of the late King Milliam. And it is grounded on 
very good Reaſons ; for, as it is taken notice of 
in this Act, there had been a former Act made 
in the third and fourth Ycars of the Reign of 
the late King William and Queen Mary, by which 
it was made High- Treaſon for any to repair into 
France without Licenſe; that any one that did fo, 
ſhould fall under the Guilt of High-Treaſon. But 
that Act was calculated only for the Time the War 
laſted, and was of no longer continuaunce; and 
there being a Peace concluded, the Preamble of 
this Act takes notice, that thereby it would become 
neceſſary for the carrying on of Trade and Com- 
merce between England and France, that there 
ſhould be a Freedom of going and coming out of, 
and into the faid Kingdoms reſpectively. And 
therefore the Act further ſays, that whereas ſeve- 
ral Perſons who had been in Arms, or had been 
engaged in treaſonable Practices againſt the King 
and Government, and other diſaffected Perſons (as 
all that reſorted into France without Licenſe, du- 
ring the War, wcre ſuppoſed to have ſufficiently 
ſhewed themſclves diſatfected to the Goverment) 
therefore the Act goes on, and provides againſt 
the Miſchiefs that might enſuc; and ſays, If any 
of his Majeſty's Subjects who had voluntarily, ſince 


the eleventh of December, 1688. gone into France 


without Licenſe, and ſhould at any Time, after 
the 14th of Jauuary, 1697. return into England 
without Licenſe, that ſuch Perſon, ſo doing, ſhould 
fall under the Guilt and Penalty of High- Treaſon. 
This is the Subſtance of the Act upon which the In- 
dictment is formed. Now, that which we have to 
charge and prove upon the Priſoner, is, That he was 
here in Eugland atter the 11th of December, 1688. 
We are ready to prove that he was here in the be- 
ginning of March, 1689. that he went into France 
in October, 1696. that he afterwards returned into 
England in December laſt. We ſay, he went into 


France without Licenſe, and return'd without Li- 


cenſe ; and it will be his Part, if he can, to make 
it appear otherwiſe. If he does not admit theſe 
Facts, we ſhall call our Witneſſes to prove them 
upon him. If they are Facts that he admits, then 
he may regularly proceed. | | 

Mr. Lindſay. My Lord, may I ſpeak now? 

J. C. J. Holt. Yes, you may. | | 

Mr. Lindſay. My Lord, I do conſeſs, that being 
a Native of Scotland, and never having had any 
Office in England, I did go into France with 
out his late Majcſty's Licenſe, after the Time men- 


tioned in the Act; and I did continue beyond 
Uun Sea 


— 
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Sea, till I was informed that her Majeſty did, 
according to her uſual Clemency, by her gracious 
Proclamation in 170+. give a general Pardon to all 
her Subjects; and being deſirous to take the Ad- 
vantage of it, and to return to my native Country, 
I came into Scotland, where I preſented my elf 
belore the Government, and had the Benefit of 


the Queen's Proclamation allowed me. Whereupon, 
my Lord, being adviſed by ſome eminent Council 


there, that I was as tree to come into England, as 
any other Subject ; and having my Wite and Chil- 
dren here, J came to London by the Way of Ber- 
wick, Theretore, my Lord, humbly conceiving, 


in theſe Circumſtances, that I am not guilty of 


Treaſon within the Intent of this Act, I deſire t 
be heard by my Council. | 
I. C. J. Holt. You own you went into Fance 
ſince the 11th of December, 1688. . 
Lindſay. Yes, my Lord. | | 
L. C. J. Holt. From what Place did you go into 
France, trom England, or from Scotland. 
Lindſay. From England. | 
L. C. J. Holt. Then he confeſſes the whole Fact. 
Mr. Sol. Gen. But, my Lord, he was there be- 


fore 1697. 


L. C. J. Holt. You muſt agree on the Fact. He 
ſays he did go into Scotland within the Time men- 
tioned in that Proclamation. And being in Scot- 
land, he fays, he did adviſe with ſome learned Coun- 


cil, and they told him he might ſafely come into 


England. Now do you admit that he did go in- 


to Scotland on that Occaſion of the Queen's Pro- 


clamation ? 
Mr. Att. Gen. My Lord, as to that Fact, we 


cannot admit it. There was no Licenſe mentioned 


in it, the Proclamation gives no Licenſe to come 
into England, only a general Pardon. What his 
Council will make of it, I cannot tell. 

L. C. J. Holt. Do you expect it ſhould be proved? 

Mr. Att. Gen. It he will ſhew us the Procla- 
mation, if it be the ſame that I have I will al- 
low it. | | 

L. C. F. Holt. Produce that Proclamation, look 
upon it, it may be you will admit it without any 
further Proot. 


Then the Proclamation was produced, and Mr. 
Attoruey General looked on it. Po” 


Sir T. Powis, Will they have it read ? 

Mr. Att. Gen. It may be read if they deſire it. 

Mr. Williams. My Lord, we deſire it may be read. 

Sir T. Powis. My Lord, we would not have it 
look'd on as a thing of Right to be read, without 
further Proof. | 

L. C. J. Holt. No, that is of Grace, it is a vo- 


luntary Offer of yours. | 
Mr. Att. Gen. Then I ſhall not oppoſe the read- 
ing of it. 


I. C. J. Holt. Then you do admit that to be 
the Queen's Proclamation for Scotland. 

Mr. Att. Gen. Yes, my Lord. 

Mr. Williams. I deſire to know, whether they 
admit the Priſoner to be a Native of Scotland? 

Mr. Att. Gen. We do not know that. 

L. C. J. Holt. Then you muſt prove it, if you 
think it material. 

Sir T. Powis, My Lord, he went from England 
into France, and returned from France into Eng- 
land again. 

I. C. J. Holt. He muſt be taken for a Native of 
England, unleſs he can prove the contrary. 


Th 
» 
* 
* 


176. The Trial of David Lindſay 


Nr. Miliams. My Lord, ſhall we firſt read the 
Proclamation, or prove him a Native of Scoeland? 
L. C. J. Holt, Read the Proclamaeion firſt. Ss 
[ Then the Clerk read the Proclamation.) 


A Proclamation of Indemnity, 


ANNE R. | 

"A NMNE by the Grace of God, Queen of 

Scotland, England, France and Jreland. 
Defender of the Faith, Cc. To all and ſun. 
dry our good Subjects, to whom theſe Preſents 
do or may concern, greeting. Foraſmuch as it 
* has been, and is our conſtant Reſolution and 
Deſign, to eſtabliſh the Peace, and promote the 
* Weltare of our People; not only by procuring 
the equal and impartial Adminiſtration of Ju- 
* {tice, but alſo by ſuch a mixture of the benign 
Influences of our Goodneſs and Clemency, AS 
M my beſt compoſe all Diſtempers, and give a juſt 
* Aflurance againſt all Fears and Jealouſies: And 
for that Effect, we being defirous to complear 
the Indulgence that hitherto we have ſhewed, 
« and to reclaim even ſuch Offenders as might 
« juſtly have expected the deſerved Effects of our 
* Difpleaſure. And that for Time to come, we 
* may by a gracious Pardon and Act of Oblivi- 
* on, eſtabliſh firm Peace and Concord amongſt 
* all our Subjects. Therefore we, of certain 
* Knowledge, and by Virtue of our ſovereign 
Power and Authority, Pardon, Remit, Indem- 
* nify, and for ever Acquit, all and every one 
* of our Subjects, of all Crimes of Perduellion, 
Rebellion, Treaſon, Concealing of Treaſon, Har- 
* bouring, Receipt, Supplying, Correſponding and 


* Intercommuning with Rebels, and Decared 


Enemies, the impugning the Dignity and the 
Authority of the Eſtates of Parliament, and all 
* other Kinds of Treaſon or Leſe Majeſty, whe- 
* ther Common or Statutory, and of all Crimes 
* of Leſing-making, whether to us or our Sub- 
* jects, or to our Subjects of us, Depraving or 
* Miſconſtruing our Laws, or of any of our Pro- 
* ceedings, or Miſrepreſenting or Slandering us 
* or our Proceedings in any Sort; and all Breaches 
* or Abuſes of, or Malyerfations in publick Truſts, 
* with all other Crimes, Deliaquences or Tranſ- 
* greſſions of whatſoever Nature or Quality, com- 
* mitted, acted or done by any ot Her Subjects 


* by Word or Writ, or incurred by any other 


% Af either by Commiſſm or Omiſſion, preceed- 
ing the Date of theſe Preſents, and which di- 
2 rectly or indirectly are, or may import the 

Contravention of any Law or Af of Parlia- 
ce nent, Cuſtom or Conſtitution of that our 


* antient Kingdom; and that in ſo far as the 


1 ſame may infer any Pain or Puniſhment againſt 


* tunes, Eſtates, Fame or Reputation. All which, 
* we by Virtue of our royal Power and Autho- 


* rity aforeſaid, Will, Declare and Ordain to be 


© hereby Pardoned, Acquitted and Indemnificd, 


* and put in perpetual Oblivion; and that this 


General Pardon and Indemnity ſhall be as valid 
* and effettual to all our Subjects for their Exo- 
© xeration and Diſcharge of all Pains and Puniſb- 


ments, as if every particular Crime, Offence, 


“ Delinquency or Miſdemeanor were here /et 
e down, and as if Remiſſons, under our Great Seal 
ce were paſt and granted for the ſame, wherewith 
© we for our Selves and Succeſſors diſpenſe fir 
« ever, Like as we hereby Prohibit and Diſ- 

„ | | charge 


3 Ann, 


any of our Subjects, either in their Lives, For- 


1704. 
charge any of our Miniſters or Judges to call in 
< Queſtion, or proceed againſt any of our ſaid 
« Shbj:&s for the faid Crimes, and their Crimes 
« and Puniſhments in any Time coming; decla- 
ing aud Ordaining this our general Pardon and 
« Iademmity to be interpreted and underſtood in the 
« moſt benign, favourable and cumprehenſi ve Senſe the 
ſame can admit, for the ſecurity of our Subjects. 
« Excepting always forth and from this gene- 
« ral Pardon and Indemnity, all Fore-faulters, 
and Sentences, and Dooms thereof, and all pe- 
« unial Fines and Unlaws already paid or tranſ- 
« gcted; and but prejudice to us, or theſe com- 
« miſſioned by us, to call all Collectors and other 
c Intromitters with publick Money, to give Ac- 
unt of their Intermiſſions, and to make Pay- 
ment Of what ſhall be found due by their 
Intermiſſions. And farther excepting, all Man- 
&« flaughters, Murders, Aſlaſſinations, Witcherafts, 
© Fire, Railings, Depredations, Robberies, Rapts, 
« Spulzics, Theſts, Houſe-breakings, Mutilations, 
« Adulteries, Blaſphemics and Delinquences of 
« Immorality. All which Crimes, and thoſe guil- 
« ty thereof, are no ways to be comprehended 
cin, or have any Benefit by this our Pardon and 
« Indemnity as the faid Crimes excepted. And 


« 1aſily, to the end all our good Subjects may have 


« Nocice of our royal Will and Pleaſure, we do here- 
« by command our Lion King of Arms, and his 
ce Brethren, Heraulds, Purſivants, and Meſſengers 
« it Arms, to make due Publication hereof at the 
« Market Croſs of Edinburgh; for all which theſe 
c Preſents ſhall be a ſufficient Warrant. Given at 
Our Court at St. James's, March 16th, 1704, and of 
our Reign the ſecond Tear. | | 


By her Majeſty's Command. 
GOD ſave the QUE EW. 


Mr. Raymond. Look on the Backſide. 

Mr. Att. Gen. What is that? 

Mr. Raymond. A Certificate from the Duke of 
Queensberry, Secretary of State of Scotland, that it 
is a true Copy. 

Mr. Att. Gen, We admit it. 

Mr. Williams. Then, my Lord, it is inſiſted on 
that we ſhould prove the Priſoner a Native of Scot- 


land . * 


Mr. Att. Gen. If you think it material, you 
may prove it. | | 

L. C. J. Holt. They did think it material, and 
therefore made it part of their Caſe. 
Mr. Williams. Call James Grey, Eſq; (who ap- 
peared and was ſworn.) Sir, do you know the Pri- 
ſoner ar the Bar? | 

F. Grey, Yes. | 

Mr. Williams. What Countryman is he? 
J. Grey. Always reputed of Scotland, L have known 
him this 20 Years, and he was always reputed ſo. 
I. C. J. Holt. Have you known him twenty 
Years in England? 

J. Grey. Yes, my Lord, in England, not in 
Scotland. | 

Mr. Sol. Gen. Have you had any Correſpon- 
dence with him ? | 


J. Grey. No Sir, no great Correſpondence. 


In King Fames's Time he was Secretary to the 


Lord Melfort. 


Mr. Williams. What Countryman was he repy- 
ted then? "F 1. * 


J. Grey. A Scotchman. d 
Vor. = 


Queensberry, 
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Mr. WÜ᷑iliam. We havevanocher Evidence. 

L. C. 7. Holt. You muſt bring better Proof than 
this, or elſe it will not do. | 

Mr. Williams. Call Mr. Trumbal, (who appear- 
ed, and was ſworn.) Mr. Trumbal, do you know 
the Priſoner ar the Bar? TINY 

Trumbal. Yes. l 

Mr. Wiliame. How long have you known him, 

Trumbal. | have known him this twenty Years. 

Mr. Wilams. What Countryman did you al- 
ways reckon him? MR 

Trumbal. A Scotchman. 

L. C. J. Holt. How do you know that? 

Trumbal. He has been always reputed ſo. He 
dealt in Wine with one that I knew, and ſo I came 
to know him. | | 

Mr. 1/iliams. Did you know him in Scotland? 

Trumbal. No. 

M.. Att. Gen. Have you known him any where 
but in England? 

Trumbal. No, but he has been reputed a Scorch- 
man, that dealt in Wine. He had always the Re- 
pute of an honeſt Man. | | 

Mr. Williams. Call Charles Canair, (who appear- 
ed.) + | 
Mr. Att. Gen. You ſhould bring your Witneſſes 
into the Court. What is your Name Sir? 

Mr. Canair. Charles Canair, 

Mr. Williams. How long have you known the 
Priſoner ? 

Mr. Canair. Ever ſince I was a Child. 

Mr. Williams. Where did you know him? 

Mr. Canair. In Scotland. I remember him from 
a Child. 

L. C. F. Holt. And you knew him to be a Na- 
tive of Scotland ? 

Mr. Canair. Yes, myLord, of Dundee in Scotland. 

L. C. J. Holt. Did you know any of his Rela- 
tions ? : | 
Mr. Canair. Yes, my Lord, his Father was of 
Dundee in Scotland. 

Mr. Williams. My Lord, we have ſomething 
farther to prove. T 
L. C. J. Holt. What is it? | | 

Mr. Williams. That the Priſoner was allowed 
the Benefit of this Proclamation in Scotland; and 
we beg leave to ſay, this Fact which is now charg- 
ed againſt him is already pardoned. 

Mr. Att. Gen. That Pardon has Influence in 
Scotland, not in England. 

Mr. William. Then you admit alſo that the Pri- 
ſoner had the Benefit of this Proclamation allowed 
him in Scotland. 

Mr. Att. Gen. I know nothing of that. 

L. C. J. Holt. Now go on and ſtate your Caſe. 

Mr. Williams. My Lord, Mr. Attorney General 
is not pleaſed to admit we had the Benefit of the 
Proclamation allowed us in Scotland. | 

Mr. Att. Gen. They inſiſt on what I know 
nothing of; if they think they can have any Be- 
nefit by it, they may prove ir. 

Mr. Raymond. We have done our Endeavour 
to have the Secretary of State of Scotland appear 
here, but I don't know whether he has done us 
the Favour. We have the Certificate under his 
Hand. 

L. C. J. Holt. Is it the fame Hand? | 

Mr. Att. Gen. My Lord, he aſſerts that Certi- 
ficate, but we know not whether it be trum. 

Uuu 2 L. C. J. Holes 
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L. C. J. Holt, Then that muſt be proved. 

Mr. Raymond. Call Tho. Bruce, Eſq; (who ap- 
peared, and was ſworn.) Mr. Bruce, do you know 
the Priſoner, and whether he had Benefit of the 
Pardon in Scotland. | 

Mr. Bruce. 
he was at Edinburgh laſt Summer, and was under 
Confinement there, and under Examination ſeveral 
times; but after ſome Days he was at Liberty a- 
gain. That's all that I know. 

Mr. Raymond. Was he not at Liberty by leave 
of the Government? 

Mr. Bruce. It was ſo believed. 

Mr. Att. Gen. Can you tell when he came back 
to Scotland? 

Mr. Bruce. No Sir. 
July laſt. | 

Mr. Att. Gen. Can you be particular to the 
time? Was it in June or July? | 

Mr. Bruce. I can't be poſitive, it was in the 
time when the Parliament fate. I never was in his 
Company. 

Mr. Raymond. Call Mr. Southerland. 

Mr. Att. Gen. I know not why we ſhould 
trouble the Court with this. What ſignifies the 
Pardon? 

L C. J. Hott. 
can of it. 

Mr. Att. Gen. Sir, What is your Name? 

Mr. Sutherland. Sout herland. | 

Mr. Raymond. Do you know any thing of the 
Priſoner's having any Benefit allow'd him of the 
Scotch Pardon ? 

Mr. Sout herland. I heard he had ſurrendred to 
the Government. 

Mr. Raymond. Was he diſcharged by the Go- 
vernment ? 

Mr. Southerland. Les, it was generally report- 
cd ſo. 

Mr. Att. Gen. 

Mr. Southerland. 

Mr. Att, Gen. 

or before ? 
Mir. Sutherland. I cannot be poſitive. 


Mr. Raymond. Call Dr. Hutton, (who appeared.) 
Doctor; What do you know of the Priſoner's 
having the Benefit of the Scotch Pardon, and its be- 
ing allowed him by the Government? 

Dr. Hutton. I was, in September, at Edinburgh, 
and there I ſaw Mr. Lizdſay at the Queen 
Head, with the Attorney General. He had been 


Let them make what uſe they 


What time was that, Sir ? 
In June or July laſt Summer. 
Was he there the 27th of Juh, 


examined about ſome Letters (as I heard fay) 


that had been directed to him. And there I 
heard Sir John Stuart tell him, the Council had 
ſet him Free. And I met him afterwards at Li- 
berty, and it was done upon the Proclamation of 
Indemnity. 

Mr. Williams. What Religion is he reputed of? 

Dr. Hutton. I know not that. Bur I have 
known him fix and twenty Years, and I heard him 
tell Sir James Stuart (who asked him why he came 
away from France) becauſe he would not be a Pa- 
piſt, and he faid, he had rather go to the Gallows, 
thart return again. ö 


Mr. Williams. What is his Temper? Is he a 


quiet Man in relation to the Government; or of 
a turbulent Temper? 

Dr. Hutton. 1 have always known him a fair, 
peaceable, friendly Man. 

Mr. Raymond. Doctor, I would ask you one 
Queſtion, whether you have any Law in Scotland 


chat prohibits going into France? 
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I know very little of him. I know 


He was in Cuſtody about 


} Ann 
I do not know. I know ſeveral 
Perſons that came from France to Scotland. 


Mr. Att. Gen. Dr. you give him a fair Character. 
Can you tell in whoſe Service he was in Fance? 


Dr. Hutton. 


Dr. Hutton. No, Sir; I cannot. 

Mr. Att. Gen. What was his Affection towards 
the Government ? | 

Dr. Hutton. I know nothing of that. 

Mr. Sol. Gen. When did he return into Scotlaud: 
was It before or after the 27th of July? 5 

Dr. Hutton. I do not know. 

Mr. Raymond. He came into England in Septem- 
ber laſt, after he had his Pardon. We ſay he came 
through Northumberland, and other Places hither, 
and in this County he was taken. | 

Mr. Lindſay. I was taken no where, but ſurren- 
dered my felt to Sir Charles Hedges. 

Mr. Williams. The Fact is, that he came from 
Scotland through Northumberland, Cc. and ſo into 
Middleſex, and ſurrendred himſelf; fo that Nor- 
thumberland was the firit County of England that the 
Priſoner came into, after his leaving Scotlaud; and 
ſo that the Treaſon, if any, was committed there, and 
we inſiſt that the Arraignment and Trial ought to 
be there. | | 

I. C. J. Holt. It you inſiſt upon it, that the 
Treaſon committed was in Northumberland, then 
you muſt prove it. 

Nr. Wiliams. My Lord, with ſubmiſſion, tho 
the Fact being that Northumberland was the firſt 
County of England, that we came into, yet it may 
be difficult to us to prove it; but with ſubmiſſion, 
it may not be abſolutely neceſſary for us to prove, 
that Nort humberlaud was the firſt County, in regard 
that your Lorſhip will take notice that Middleſex 
cannot be the firſt County, it being impoſſible to 
come from Scotland into Middleſex, without being 
in other Counties beſore; and the Indictment ouglt 
to have been in the firſt County of England he came 
into. 

Mr. Att. Gen. 
we find him. 

Mr. Raymond. We can prove that he came firſt 
to Berwick, then through Northumberland, before he 
came into Middleſex. | | 

LE. C. 7. Holt. It you cam, do. 

Mr. Kaymond. Dr. Hutton, do you know, where 
he came firſt into England, and which way he came 
hither ? | | | 

Dr. Hutton. No, indeed; I have heard that he 
came through Northumberland, &c. 

Mr. Raymond. Did you lend him your Horſe? 

Dr. Hutton. No Sir, but a Friend of mine did 
lend him his Horſe. 

Mr. Raymond. Where does your Friend live? 

Dr. Hutton. At Edinburgh. 


My Lord, we indi& him where 


Mr. Raymond. Did he come hither on thak 
Horſe? © | 
Dr. Hutton. That T know not, He was leſt 


there by a Friend of mine, to be ſent into England 


with the firſt Opportunity, and ſo he ſent him by 


Mr. Lindſay. 

Mr. Raymond. 
all the Way ? | 

Dr. Hutton. I know not that. | 

Mr. Williams. My Lord, I am, by your Lord- 
ſhip's Permiſſion, of Council for the Priſoner : 
And I hope this free and ingenuous Confeſſion 
which he has now made at the Bar, being the 
very ſame which he before made at his Arraign- 
ment; and being the very ſame Confeſſion which 


he made before the Secretary of State, and others, 
55 before 


Did he make uſe of that Horſe 
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before whom the Priſoner was examined, will be 
= and weighed by the Court as a good Argu- 
ment of the Sincerity of this unfortunate Gentleman; 
and that he Deſigns in his Trial to put your Lord- 
ſhip to as little Trouble as poſſible. My Lord, It 
has been proved that he is a Native of Scotland, and 
he always has been of the Prote/Fant Religion. He 
has been indeed in France, but finding he could not 
enjoy his Religion there, he was reſolved by the firſt 


Opportunity to endeavour to gain a Licenſe from 


the Government for his Return into his own Coun- 
try. In the mean time comes out Her Majeſty s 
Gracious Proclamation of Indemnity. That Pro- 
clamation was proclaimed in a publick Manner, by 
all Her Majelty's Heralds, at the Market - Croſs at 
Edinburgh, and it has very extenſive Words in it, 
pardoning all Treaſons, Felonies, Tc. all Crimes 
and Miſdemeanors whatſoever. My Lord, in Con- 
fidence of this Her Majeſty's Royal Proclamation, 
we came from France to Scotland, and there claimed, 
and were allowed by that Government, the Benefit 
of the Queen's Mercy. Afterwards having been 
adviſcd by the moſt eminent Advocates and Coun- 
cil of Scetland, that by this Proclamation we were 
rendred in every reſpect as a free Subject, and might 
with Safety come from thence to England ; we ac- 


cordingly came from thence hither ; but all this 


while we paid all the due Submiſſion and Regard 
that could be, as well to the Law as to the Go- 
vernment ; for we came from France unto the Hague, 
and we there attended upon her Majeſty's Envoy, 
Mr. Stanhope, and acquainted him with our Inten- 


tions of returning Home, Immediately upon our 


Retiun into Scotlaud, we voluntarily came before 
the Chief Commiſſioner and Magiſtrates there; who, 
upon our Claim, were pleaſcd, at length, to allow 


us the Benefit of Her Majeſty's Royal Proclamati- 


on and Pardon. And when we were in England, 
on the fit Notice of a Warrant out againſt us, we, 
of our own Accord, waited on the Secretary of 
State, Sir Charles Hedges; and he happening not to 
be then at Leiſure, we voluntarily attended upon him 
a Second and a Third Time ; and upon our Third 
Attendance we were committed. And now, my 
Lord, we ſtand indicted before your Lordſhip for 
the greateſt of Crimes, High-Treaſon. My Lord, as 
to the Starute upon which we were indicted, tho 
ſome Part of it, without doubt, was not only very 
reaſonable, but abſolutely neceflary, I mean that 
Part of it which was for the Preſervation of his late 
Majeſty s Perſon and Government; but as to that 
Part of it upon which we are indicted, it ſeems, 
with great Submiſſion, a ſevere Law. That the 
bare returning into our Native Country, when we 
before were convicted of no Crime, or guilty, at 
moſt, but of a bare Contempt in going out of the 
Queen's Dominions without Licenſe, that this ſhould 
be made High-Treaſon, this, with Submiſſion, is 


| ſomewhat ſevere : So that in reſpect of the Severity 


of this Law, beſides the common Argument of its 
being a Penal Law, your Lordſhip will be the rather 
induc'd to admit of the moſt favourable and merci- 
ful Conſtruction to every Part and Clauſe of this 
Act, that it will bear. My Lord, we do humbly 
inſiſt on the Words of the Proclamation; and we 
take it, that thoſe Words do amount to a Licenſe 
to us to come into Scotland: And if fo, then we 
are not Guilty within this A& of Parliament, of 
coming to the Queen's Dominions without Licenſe. 
And we likewiſe further inſiſt, that one that has the 
Queen's Licenſe to come into Scotland, may, without 
any further Licenſe, come into England 1 
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beg your Lordſhip's Leave to read that Part of the 
Proclamation, which we chiefly inſiſt on. The 
Proclamation pardons all Treaſons, and all corre- 
ſponding and intercommuning with Rebels, or de- 
clared Enemies of the Queen. My Lord, it par- 
dons all other Crimes, of what Nature ſoever. It 
pardons any A&, that may infer any Pain or Puniſh- 


ment, on the Lives or Eſtates of Her Majeſty's Sub- 


jets. And it is declared to be as available to all 
Subjects, to pardon them all Crimes, as if the par- 
ticular Crime were named, and as if Remiſſions 
under the Great Seal were paſs'd. And then Her 
Majeſty deelares, That this ſhall be taken in the 
molt favourable and comprehenſive Scnſe that may be, 
for the Security of the Subject. Now, my Lord, 


raking this Proclamation in the moſt favourable and 


extenſive Senſe, in Favour of the Priſoner ; which 
Her Majeſty has been pleaſed expreſly to direct it 
ſhould ; with Submiſſion, I take it, it will amount 
to a Licenſe from Her Majeſty, to return from 


France to Scotland : And we humbly take it, that if 


the Priſoner did by Licenſe come from France to 
Scotland, that he aſterwards coming from Scotland 
into England, is not within the Act. 

My Lord, I would beg Leave to conſider what it 


was that hinder'd the Priſoner from returning from 


France to Scotland: Sure it was his going to France 
without Licenſe, Then when Her Majeſty is graci- 
ouſly pleaſed to pardon this Offence, we take it, 
that Her Majeſty, by removing the Obſtacle, does by 
neceſſary Implication give Leave to the Priſoner to 
return to Scotland again. Her Majeſty is pleaſed, 
with Submiſſion, plainly to give him this Leave, by 
taking off that that hindred his coming. That Par- 
liament plainly did take it, and have been pleaſed 
to declare it an Offence, to go into France without 
Licenſe; and have therefore been pleaſed to puniſh 
that Offence with a Temporary Baniſhment : But 
when that Offence is pardoned, when that Ba- 
niſhment is remitted, then the Priſoner ſeems at 
Liberty to return Home: And that Liberty being 
given by the Queen's Proclamation ; this, with 
Submiſſion, amounts to a Licenſe from the Queen, 
for the Priſoner's returning home. My Lord, there 
are many Inſtances, wherein the King or Queen's 
Grants or Pardons ſhall have a double Operation, 
for the Benefit of the Perſons upon whom they are 
beſtowed. But theſe Caſcs, as I humbly conceive, 
not immediately relating to this Point now before 


your Lordſhip, I ſhall not trouble your Lordſhip | 


with citing them. My Lord, if we, when in France, 
had been guilty of more than what is charged upon 
us in the Inaictment ; I mean, had we correſpond- 
ed, or adher'd to the Queen's declar'd Enemies; 


ſtill the expreſs Words of the Proclamation ſeem 


plainly to extend to us, when it pardons all corre- 
ſponding and intercommuning with the Queen's 


declared Enemies; which the French then were, and 


now are. My Lord, It this Proclamation could in 
any Part of it bear Two Conſtructions, (the ons 
making for the Priſoner, the other againſt him) the 
Queen has been pleaſed to determine in what Senfe 


it ſhall be taken; in the moſt beneficial manner far 


the offending Subject. But, with humble Submiſſion, 


would this be obſerving of Her Majeſty's Gracious 


Directions; inſtead ofallowing to the Priſoner the Be- 
nefit of this Proclamation, to make his very coming 
to Scotland, to claim the Benefit of it, and humbl 

to lay hold of her Majlty's Mercy; to make this 
very Act to amount to a Crime; to make it the 
greateſt of Crimes, High-Treaſon? This, wo 
would be the very reverſe of Her Majeſty s mo 
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518 176. The Trial of David Lindſay 


Gracious Intentions: And yet this, with Submiſ- 
ſion, would be the Conſequence, if the Priſoner's 
coming from France into Scotland ſhould be con- 
ſtru'd to be Treaſon. My Lord, I admit the Words 
of this Act are, If any return into England, or any 
other of Her Majeſty's Dominions, without a Li- 
cenſe under the Privy Seal, it ſhall be High Trea- 
ſon. 

Sir T. Powis. But this is not a Licenſe under the 
Privy Seal. | | 

Mr. Att. Gen. The Great Seal of Scotland will 
not vacate an Engliſh Act. 

Mr. Wiliams. Now we humbly take it, if the 
Queen is pleaſed to beſtow her Licenſe by any A&, 
or in any manner equally notorious with her Privy 
Seal, tis ſufficient, and within the Meaning and 
Equity of the Statute. And this Proclamation made 
by all the Heralds at Arms, at the moſt publick 
Place in Edinburgh, is as notorious, nay, much 
more notorious and publick, than a Licenſe under 
the Privy Seal only ; and therefore within the mean- 
ing of this Act. Beſides, the very Words of the 
Proclamation are, That it ſhall be in every reſpect 
as valid and effectual, as if it were under the Great 
Seal: And if under the Great Seal, ſurely it muſt 
be at leaſt as ſtrong, as if under the Privy Seal. Be- 
ſides, the Statute does not ſay, that the Licenſe 
muſt be under the Privy Seal of England. The 
Words of the Act are, It any return into England, 
or any other of Her Majeſty's Dominions, without Li- 
cenſe under the Privy Seal, without ſaying of waat 
Kingdom. Now, with Submiſſion, it not being 
ſaid what Privy Seal, or of what Kingdom; it muſt 
be intended, according to the Subje&-matter, the 
Seal of that Kingdom or Dominion where the Li- 
cenſe is granted; and that being Scotland, the Li- 
cenſe under the Great Seal of Scotland, is ſufficient: 
For it ſeems improper, that the Seal of one King- 
dom ſhould be made uſe of, to Licenſe an Act in 
another Kingdom. Now, it a Licenſe under the 
Great Seal of Scotland be ſufficient, this Proclama- 
tion declares, that it ſhall be as valid as if twere un- 
der the Great Seal: And it can't be deny'd, as I 
have ſaid, but a Licenſe under the Great Seal, muſt 
be equivalent with a Licenſe under the Privy Seal. 
Beſides, the Queen's Proclamation does not men- 
tion what Great Seal, or of what Kingdom; and ſo 
it may be intended, that Great Seal that would be moſt 
beneficial to the Priſoner ; taking it in its moſt fa- 
vourable Senſe, as Her Majeſty is pleas'd to direct 
it ſhould be. | 

But twill be ſaid, That taking this to be a Li- 
cenſe, this is only a Licenſe to come into Scotland; 
but the Priſoner is indicted for coming into England 
without Licenſe. But we take it, If we had a Li- 
cenſe to come into any one of the Queen's Domi- 
nions, and we firſt came into that Dominion with 
this Licenſe ; we can't then be guilty of Treaſon 
within this Act. The Words of the Act make it 
Treaſon to come into England, or any other of the 


| Queen's Dominions without Licenſe ; fo tis the ſame 


Thing as if it ſaid, that it ſhould be Treaſon to come 


into the Queen's Dominions without Licenſe. Then 
if one comes into Scotland with Licenſe, Scotland 


being one of the Queen's Dominions, the Priſoner 
can't be ſaid to come into the Queen's Dominions 
without Licenſe ; fo that by this Licenſe the Pri- 
ſoner is wholly out of the Act. This Act, with 


Submiſſion, muſt operate, and take its Effect, upon 


the firſt Step made from France into any of the 
neen's Dominions ; ſo that if the Priſoner be guilty 
of High-Treaſon within the A&, it muſt be when 


3 Ann. 


he made his firſt Step from France into Scorlang - 
But that being made lawful, by the Proclamation 
amounting (as we ſay) to a Licenſe ; it can't be 
afterwards Treaſon, for the Priſoner to come into 
England. Take it, that the Priſoner had had Her 
Majeſty's Licenſe to come from France into England; 
and accordingly, the Priſoner comes into England 
and afterwards goes into Scorland ; had this been 
Treaſon ? Surely not. Take it, that a Man within 
this A& returns trom France into England withour 
Licenſe, and is pardon'd, and he afterwards goes 
into Scotland; would this have been a new Treaſon 
for which the Man that was before pardon d muſt 
loſe his Life? We humbly take it, that it would 
not. | | 
Beſides, with Submiſſion, this Proclamation a- 
mounts to a Pardon of the Treaſon, tho' it be before 
the Priſoner return'd to any of the Queen's Domi- 
nions. And if it appears to your Lordſhip, that 
the Priſoner is pardon'd ; tho' we have not pleaded 
it, your Lordſhip will not be pleaſcd to ſuffer the 
greateſt Puniſhments to be inflited on any that 
your Lordſhip perceives are entitled to Her Ma- 
jeſty's Mercy, or on any that are ſo much as with- 
in Her Majeſty's Intentions of being pardon'd. Be- 
ſides, another Conſequence of the Priſoner's bei | 
pardon'd, is, That then if he be pardon'd, he is a 

free Subject, and has Liberty to go any where, and 

into any of the Queen's Dominions. My Lord, 
as to this Point, whether the Treaſon be pardon'd, 
tis neceſſary, with humble Submiſſion, to conſider 
what makes this Treaſon. *Tis the going into 
France without Licenſe, and returning home 
without Licenſe : *Tis both join'd together make 
the Treaſon ; and the one without the other does 
not make the Treaſon. Had not the Priſoner gone 
into France without Licenſe, his returning without 
Licenſe would not have amounted to Treaſon: So 
that the going into France, is the Foundation of 
the Treaſon. And I humbly take ir, that this A& 
of Parliament has made the bare going into France 
without Licenſe, an Offence ; and has puniſh d it 
as ſuch, by Baniſhment during the Queen's Plea- 
ſure ; So that the Priſoner, from the Time he went 
into France without Licenſe, was an Offender, and 
conſequently capable of a Pardon. So, with Sub- 
miſſion, tis plain, there was ſome Things on which 
the Pardon might operate; tho the Pardon was be- 
fore the Priſoner's landing in Scotland ; then taking 
it, that the Priſoner's going into France without Li- 
cenſe was an Offence, and the original Foundation 
of the Treaſon: This original Offence is, with Sub- 
miſſion, pardon'd by the Proclamation, by the Par- 
don of all Crimes and Miſdemeanors, of what Na- 
tare ſoever. And if the original Offence be par- 


don d, all the Conſequences, all the Dependencies 


upon that Offence, all that enſues upon that Offence, 
are, with Submiſſion, at the ſame Time pardon'd. 
This, my Lord, ſeems to be proved by Cole's Caſe, 
Ploud. 4o1. where, after one had feloniouſly 
wounded another, then comes a Pardon of all Crimes 
and Miſdemeanors; and aſterwards the Party wound- 
ed dies. The original Miſdemeanor being pardon' d, 
all that enſues upon it is pardon d; and conſequent- 
ly the Murder is pardon'd, by the Pardon only of 
all Miſdemeanors. Now in our Caſe tis plain, the 
original Offence is going into France without Li- 

cenſe; and that being pardon d, all that enſues that 


Offence, all the Dependencies upon that Offence, 


according to the expreſs Words of that Caſe, are 


pardon'd alſo : And therefore, the returning into 
the Queen's Dominions without Licenſe, being on- 


ly 
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Conſequent and a Depen ent upon the going 
os F., without Licenſe, is pardon d alſo. Be- 
ſides, my Lord, ſo favourable a Conſtruction does 
the Law make upon Acts of Mercy, that when the 
Crown pardons any Crime, the Pardon reſtores the 


| Man in ſuch a manner, as if the Offence had never 


mmitted. And conſequently, after this Par- 
= * is the fame Thing as it the Priſoner had ne- 
ver gone into France without Licenſe : And it the Pri- 
ſoner had never gone into France without Licenſe, 
"is plain his coming home without Licenſe would 
not have been Treaſon. 

In Heb. 81. Cuddington v. Wilkins, If a Man com- 
mits a Theit, and is pardon d, it afterwards he is 
called Thief, an Action lies, tho he is called ſo by 
one that had no Notice of the Pardon; tor that at- 
ter the Pardon, 'tis as if he had never been guilty of 
Theft There is likewiſe another Caſe put there, 
which ſtems much ſtronger than the Priſoner's Cale ; 
which is this: If an Appeal of Felony be brought 
againſt a Man, and the Defendant prays Trial by 
Battle; the Plaintiff counterpleads the Battle, by 
ſaying, that the Deiendant, when committed to 
Priſon for his Felony, broke the Priſon, and fo e- 
ſcaped, (which is a Preſumption of Guilt) and ſo 
rakes off the Trial by Battle; yet tis adjudged, 
that when the King pardons the Breach of Priſon, 
this reſtores the Defendant to his Trial by Battle, 
and tis then as if the Defendant had not broken 
the Priſon at all. Yet in this Caſe it might have been 
objected, That tho' the King has pardon'd the 
Breach of Priſon, tho' the Proſecution or Puniſh- 
ment for Breach of Priſon is pardon'd ; yet the 
Collateral Effect of it, which is the Preſumption of 
Guilt upon the Party's Flight, might remain; eſpe- 


_ cially as to the Appellant, whoſe Suit (according 


to the General Rule) the King's Pardon can't in- 
fluence. Yet here 'tis adjudged, that even as to the 
Appellant, the King's Pardon of the Breach of Pri- 
ſon, makes it as if the Party had never been guilty 


of it. Now this is ſtronger than the Priſoner's Caſe : 


For in the Priſoner's Caſe, the Queen's Pardon is 
only made uſe of, to prevent her own Proſecution, 
and not the Suit of any Appellant. Therefore, in 


the preſent Caſe, the Proclamation pardoning all 


Miſdemeanors, pardons the Offence of going into 
France without Licenſe : And that being pardon'd, 
tis as if the Priſoner had never gone into France 
without Licenſe ; and without this, the bare Return 
without Licenſe will not amount to Treaſon. So 
that, with Submiſſion, we take this Proclamation to 
be a Licenſe to the Priſoner to return into the Queen's 
Dominions. Nay, we take it to be a Pardon even 
of the Treaſon of which he ſtands indicted. 
Beſides, I would humbly beg Leave to offer to 
your Lordſhip's Conſideration, whether a Scotch- 
man, that was not in England at the Time of the 
making of this Act of Parliament, be within the 


Meaning of this Act. The Act fays, If any of his 


Majeſty's Subjects ſhall go into France without Li- 
cenſe, if he return without Licenſe, *tis Treaſon. I 
don't pretend to call in queſtion Calvin's Caſe, 


which was (at that Time at leaſt) a very convenient 


Reſolution. I don't deny, but a Natural-born 
Subject of Scotland is, as to many Purpoſes, a Na- 
tural born Subject of England. But whether (upon 
the Conſtruction of ſo very Penal a Law as this is) 
a Scotchman 1s within the Meaning of this Law, is 


the only Queſtion. Now, with Submiſſion, when 
the Acts fays, If any of His Majeſty's Subjects ſhall _ 


go into France without Licenſe, this ( according to a 


reaſonable Conſtruction) ſhall be intended only of 
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Engliſh Subjects, ſtrictly ſpeaking, that is, thoſe of 


England; it muſt be intended only of ſuch of His 


Majeſty's Subjects, who were repreſented by the 
Parliament that made this Law, and who are pre- 
ſumed to conſent to the making of this Law; tis 
theſe Subjects only that may reaſonably be ſuppoſed 
to have Notice of this Law, and therefore tis rea- 
ſonable that they only ſhould be bound by it; e- 
ſpecially in the Caſe of fo ſevere a Law, where a 
Man's Lite, Eſtate, and all that is dear to a Man 
is at Stake. There may be a great deal of Dif- 
terence betwixt an Act of Parliament that puniſhes 
a Fact that was before Malum in fe, and an Act 
which makes that an Offence which was before law- 
ful : Every one of any Nation is, at his Peril, to 
abitain trom committing any A& that is Malum in 
ſe; and if he commits ſuch an A& in any Country, 
he ſeems ſubje& ro be puniſhed according to the 
Laws of that Country waere the Fact was commit- 
ted. But going into France, or any Place beyond 
Sea, without Licenſe, ſeems only Malum Prohibitum 
by this Statute: And therefore when the Act ſays, 
It any of his Majeſty's Subjects who went into France 
without Licenſe, ſhall return without Licenſe, ſhall 
be deem'd guilty of Treaſon; it ſhall be intended 
only of thoſe of England; ſuch Subjects as either 
by themſelves, or their Repreſentatives, were con- 
ſenting to the making of this Law. Therefore I 
humbly beg Leave to put the Caſe ; That ii one of 
Her Majeſty's Subjects of her remote Plantations, 
(as Barladoes, or Antego) that was reſident there 
at the Time of the making this Law, ſhould have 
{ince the Year 1688. gone into France on any private 
or particular Account, without Licenſe ; and after- 
wards ſhould come into England ; would this Sub- 
ject, (who in all Probability, knew nothing of the 
making of this Law) be guilty of High Treaſon, 
tor coming into England ? Surely this would be ex- 
ceſſively hard. Then it one reſident at Barbadoes, 
or Antegoa, at the Time of the making of this Act, 
ſhould not be within this Law; much leſs ſhall a 
Scotchman be within it, in regard Scotland is a ſepa- 
rate Kingdom, that can't be bound by our Acts of 
Parliament; whereas any oi the Foreign Plantati- 


ons are plainly liable to be bound by Exgliß Acts 


of Parliament. 

Beſides, there is another Reaſon from the very 
Words of the Act, why a Scetchman that was not 
reſident in England, at the Time of the making this 
Law, can't be intended within the Meaning of the 
Act; and that is, not only becauſe the Act menti- 
ons nothing of Scotland; but becauſe the Words of 
the Act are, If any of his Majeſty's Subjects who 


went into France without Licenſe, ſhall return into 


England, or any other of His Majeſty's Dominions, 
without Licenſe, tis Treaſon. Now the Word 
(Return) muſt plainly have Relation only to that 
Country where the Party was reſident at the mak- 
ing of the Law, or to the Country that he left at 
the Time of his going towards France. Bur it does 
not appear that rhe Priſoner, who is a Scotchman, 
was in England at the making the Act; and he hay- 
ing been proved to be a Native of Scotland, muſt be 
intended to be then in Scotland, unleſs prov'd to be 
elſewhere : And therefore the Priſoner's coming in- 
to England, can never be within the Meaning of 
the Word Returning into England, any more than 

a Man can be faid to return to a Place where he was 

not betore. 

There is another Objection, (becauſe J will give 
Mr. Attorney only one Trouble) and that is, That 
this Indictment (or Trial) can't in this _ _ 

 Middle- 
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Middleſex, but muſt be in that County where the 
Priſoner firſt came after his leaving France; which 
really was Northumberland, as he came from Scot- 
land; or at leaſt your Lordſhip will take notice, 
that it can't be Middleſex. Iis a known Rule, 
that all Indictments, and Trials for Treaſons and 
all other Crimes, muſt be in the County here the 
Treaſon was committed: And tis clear, (taking the 
Proclamation out of the Caſe) that the Treaſon was 
committed in that County which the Priſoner firſt 
came into, after leaving France. The Treaſon 
(taking the Pardon out of the Caſe) was compleated 
by the firſt Step made into England. Nay, it the 
Priſoner, immediately atter his making his firſt Step 
into England, had returned, {till it had been a com- 
pleat Treaſon; and the Party had returned with his 
Guilt upon him. And, my Lord, I do not take 
it, that the Party commits a new Treaſon, by his 
going into another County. 
I {teal Goods in one County, and carry them into 
another, this is Felony (tho' not Robbery) in every 
County where I carry them: But even in this Caſe, 
the Law (as I take it) is ſaid to be otherwiſe, in 
Fitz. Abr. Tit. Coron. Par. 194. and that the Trial 
muſt be in the County where the Goods were firſt 
taken. But taking this to be Law, That the Felon 
may be tried in any of the Counties, where he car- 
rics the Goods he ſtole; as I muſt needs own, the 
Law is now allowed to be ſo; yet this depends up- 
on a different Reaſon, no way affecting the princi- 
pal Caſe. For the Rcaſon given ot- this Caſe, in 

ver 40. and 7. Coke 2. and Bulwer's Caſe is, That 
the Robbery or Felony does not alter the Property 
of the Goods; and theretore, into whatever Coun- 
ty the Felon carries the Goods, tis a new Felony. 
But there tis not that ſpecial Reaſon in the prin- 
cipal Caſe, and therefore the Law 1s not the {amc. 
Suppoling the Priſoner had been pardon'd the Trea- 
ſon, in coming into the firſt County of Northumbe;- 
tand without Licenſe ; could he afterwards have 
been puniſh'd for Treaſon, for coming into the next 
adjacent County ; this would be a pretty ſtrange 
Conſtruction ot multiplying Treaſons. And it 
coming into every County would make a freſh 
Treaſon, a Man at that rate may be brought to 
ſuffer as a Traytor, tho' with many Pardons about 
him. No ſurely, my Lord, tis the original Act 
the Law regards, and the coming into a Second 
County does not make it a Second Treaſon; and 
therefore we take it that the Indictment or Trial in 
this Caſe can't be in Middleſex, but muſt be in 
Northumberland or ſuch other County, which was 
the firſt County of England that the Priſoner came 


into. Upon the whole Matter, we, with great Sub- 
miſſion, inſiſt, Firſt, That Her Majeſty's Proclama- 
tion amounts in Law to a Licenſe for the Priſoner 


to come from France into Scotland; nay, that it a- 
mounts to a Pardon to him, even of his Treaſon 
that he is now indicted for. But if that be againſt 
us, we in the next Place take it that a Scotehman not 
reſident in England at the Time of the making this 


8 


Act, is not within the Meaning of this Act. Bur 


if that allo be againſt us, yct in the next Place we 


humbly inſiſt, that he can't be Indicted for this 
Treaſon in Middleſex, but muſt be indicted in the 
County where we firſt enter d England. And tis 
ſufficient it any one of theſe Points are for us; and 
therefore we. humbly hope the Priſoner ſhall be ac- 
quitted. 

Mr. Raymond. My Lord, if your Lordſhip pleaſe, 
T'd beg the Liberty to offer a Word or Two on the 
ſame hide for the Priſoner at the Bar, | 
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"Tis true, tis faid, if 


3 Ann. 

I humbly apprehend, your Lordſhip expects ng 
Apology from us, for appearing as Council in a 
Cauſe of this Nature, ſince tis by your Lorgfhip's 
Permiſſion granted us in Purſuance of an Act kof 
Parliament, that we have this Liberty; and I can'- 
forget what your Lordſhip has ſaid formerly in this 
Place on the like Occaſion, That it is as lawful for 
the Gentlemen of the Bar to be Council in ſuch à 
Caſe, and that they are as much oblig'd to do their 
Duty for their Client in it, as in any other Caſe 
wherein by Law they are allowed to plead. : 

I ſhall therefore, the Fact being agreed on b 
both Sides, ſtate it as a Caſe, and ſubmit the Ob- 
ſervations I ſhall make upon it to your Lordhip's 
Opinion. | | 

The Fact is no more bur this. 
Mr. Lindſay, being a Native of Scotland, came 
into Englund, and reſided ſome Time here; from 
thence he went into France, where he continued a 
conſiderable Time; after he was gone into France, 
and whillt he was there, the Act of Parliament, up- 
on which he now ſtands indicted, was made AF. 
terwards the Queen granted a general Pardon and 
Indemnity to her Subjects in Scotland tor all Frea- 
ſons, Cc. Depending upon which, Mr. Lindſay 
returned into Scotland, and having had the Allow- 
ance of thc Benefit of it there, he returned into 
England, coming by the way of Berwick and Nor- 
thumberland to London. 

My Lord, I ſhall humbly inſiſt upon it in behalf 
of the Priſoner at the Bar : | 

Firſt, That he is not comprehended within the 
Words of this Act. | 

Secondly, That it he ſhould be within the 
Words, yet that he is not within the Meaning of 
the Act. | | 

My Lord, I ſhall by no means preſume to arraign 
the Wiſdom or Juſtice of the Law-makers in mak- 
ing this Act, which doubtleſs was founded on great 
Reaſon, and was very neceſſary for the Preſervation 
of his late Majeſty's Perſon and Government. Put 
let it be never ſo wiſe, never ſo juſt, or never ſo neceſ- 
ſary, yet, with great Submiſſion, tis a very penal Law; 
partly, becauſe it has a Retroſpe& and makes thar 
Fact an Offence, which was none at the Time 
when it was done, (for before this Act, it was law- 
ful for any one to have gone into France, between 
the Eleventh of December 1688. and the Time oi 
the proclaiming War with France.) But principal- 
ly becauſe it makes the Offender againſt it a Traitor, 
therefore it maſt be expounded according to thoſe 
ſtrict Rules of Conſtruction, the Law has appointed 


for other Penal Sratutes, and muſt never be extend- 


ed by Equity beyond the Letter. = 

My Lord, As to the Penning of this Act, I 
muſt obſerye, there is not one Word in it of Scot- 
land, or the Subjects of Scotland, in expreſs Terms. 

The Queſtion then will be, what other Words 
in it can extend to Mr. Lindſay's being a Native 
of Scotland ? The moſt comprehenſive Words ſcem 
to be theſe at the beginning of the enacting Part, 
If any of Her Majeſty's Subjects, who have, &c. 

I muſt beg leave to inſiſt upon it, that Mr. 
Lindſay can't be called one of His late Majeliy $ 
Subjects within this Act. I do agree he was the 
late King's Subject, as King of Scotland, but not 
as King of England; but this AR being made in 
England, by the Engliſh Parliament, and uſing the 
Word, Subjects, muſt mean ſuch Subjects as that 
Parliament were able to oblige, which are only the 
Subjects of England, or the Dominions depending 


on the Crown of England; but not the Subjects t 


Fcotland, 
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Scotland, which is a diſtinct Dominion from Eng- 
* King of England has a double politick Ca- 


pacity in him, one as King ot England, the other 


ir 
as King ot ; 
lurely diltinct, and fo are the Laws by which they 


are reſpectively covern'd : If theretore the King, as 
King of theſe Two Kingdoms, has Two ſeveral 
Politick Capacitics in him ; if the Nations and the 
Laws are diſtinct, with Submiſſion, the Subjects ot 
necellity mult be conſidered fo too. 

L am very ſenſible, My Lord, with what Solem- 
nity Calvins Caſe in 7. Rep. 15 ſaid by my Lord 
Cole to have been adjudged ; it {Hall be therctore, 
with a great deal ol Submiſſion to your Lordſhip 8 
Opinion, and Dcfcrence to the Authorry of that 
Caſe, it 1 ſhall ſay any Thing that may ſeem to 
claſh with that Reſolution. 

I confeſs that Cale has determined, that Allegt- 
ance is a Quality of the Mind, and cant be cir- 
cumſcribed by Place; tnat 'tis due to the Perlon ot 
the King; and becauſe his natural Perſon can't be 
divided, the Allegiance owing to him is inſeparable 
and indivifible, and therefore that there is an Union 
of Allegiance of both Kingdoms; and that a Man 
can't be conſider'd as a Liegeman or Subject, 
which is all one to the King, as King of Hotland, 
and not as King of England, and fo Vice Verſa. 

I' beg leave to conſider my Lord Coke's Foun- 
dation, upon which this Reſolution 1s built, and 
ſubmit it entirely to your Lordſhip xhether that is 
able to ſupport it. f i 

According to my Lord Coke himſelf in Calvins 
Caſe, Legiance is a true and faithful Obedience 
of the Subject due to the Sovereign, for which the 
Sovercign is obliged to protect his Subjects. Pro- 
tectio trahit Sul jectionem, Subjetio protectionem, 7. Co. y. 

1 ſuppoſe it will not be prerended that this Obe- 
dience due from the Subject to the Sovereign is an 
abſolute blind Obedience to every arbitrary Com- 
mand of the Sovereign; but is only ſuch an Obe- 


dience as the Law or the Kingdom, or Principali- 


ty, or Dominion, has reſpectively preſcribed tor the 
Subject to pay to his Sovereign; and the ſame holds 
as to the Sovereign's Part in Point of Protection. 
If therefore this Obedience or Legiance (which 1s 
the ſame) is altogether preſcribed and governed 
by the Law of the Place where tis due, it muſt ne- 
ceſſarily follow, that where the Laws are different, 
the Legiance or Rule of Obedience and Subjection 


muſt be different alſo, and conſequently the Legi- 


ance due to the King as King of England, and 
the Legiance due to him as King of Scotland, (ſince 
the Laws of both Nations are diſtin&) mult be ſe- 
parate and diſtinguiſhable : Were it not fo, the ſame 
Act, it ſo in one, mult in both Kingdoms be the 
Performance of the Subjects Legiance ; and the 
fame Act, it ſo in either, muſt in both Kingdoms 


be the Breach of it. But that that is otherwiſe, is 


eaſily to be proved; as for Inſtance, according to 
my Lord Cole in Calvin's Caſe, 7. Co. 7, 6. The 


King of England may command any Subject of 


England to attend him in his Wars beyond Sea ; 
but ſuppoſe by the Law of Scotland a Subject of 
Scotland is not oblig'd to go with the King out of 
the Kingdom, the King commands a Native of 
Scotland to wait on him out of Scotland beyond Sea, 
and he refuſes ; now by the Law of England he has 
broke his Legiance to the King, and yet in Scot- 
land he is as good a Liege Subject (notwithſtand- 


ing this Refuſal) as any Subject the King has 
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there. In this very Caſe of Mr. Lindſay, by his 
Return into Scor/z;2d from France (if your Lord- 
ſhip takes the Word Dominions in the Act in as 
large a Senſ: as I ſuppoſe the Queen's Council would 
have the Word Subjects took, that is, to all the 
Places in Subjection to the King, tho' not depen- 
dant on thc Crown of England) he was become à 
Traitor to the Queen as Queen of England, which 
is the highelt Breach of All-giance that can be; 
and yet at the ſame Time (laying the Pardon our 
of the Caſe, and ſuppoſing there was no Law in 
Scotland to prohivit his coming thither) he was a 
very good Subject of the Quzen's in Scrtland, and 
not guilty of any Breach of Allegiance due to her 
there. Then certainly theſe 'I'wo Allegiances are 
not the ſame, bur diſtinguiſhable ; one owing to the 


King as King ot Scetlund, the other owing to the 


King as King of England; and ir the Allegiances 
may be conſidercd ſeparately, ſo may the Subject 
(who owes thoſe Allegiances, and by cwing of 
which he becomes a Subject) be ſeparately conſi- 
dered as ſuch in reſpect of them; and conſequent- 
ly, that Mr. Liadſay being a Native of Scotland, 
muſt be regarded as a Subject of the King as 
King of Scotluud, and not a Subject of the King 
as King of Eugluud, and ſo not within the Words 
of the Act, tor the Reaſons ofer'd ro your Lord- 
ſhips betore. | | 
The Second Thing 1 begg'd your Lordſhip's 
Leave to inſiſt upon was, That taking it, that Mr. 
Lindſay, tho a Native of Scotland, ſhould be com- 
prehended within the Words, any of his Majeſty's 
Subjects, yer that this Act did not deſign to ex- 
tend to any Native of Scotland. and conſequently 
not to him. With great Submiſſion to your Lord- 
ſhip, there are many Caſes in the Books where 
Statutes have received a Conſtruction contrary to 
the Words, to comply with their Intent. The 
Statute of Glouceſter, Cap. 1. enacts, that the Diſ- 
ſeiſee ſhall recover Damage, in a Writ of Entry, 
founded upon the Ditleitin, againſt him who is 
found Tenant; upon which Lire. Sed. 685. puts 
this Caſe, That if the Diſſeiſor makes a Feoftment 
of the Land to B. C. and D. and Livery of Seiſin 
is made to B. and C.; but D. was abſent, and ne- 
ver would agree to this Feoffment, nor take the 
Profits; B. and C. die, the Diſſeiſee brings a Writ 
of Diſſeiſin in the Per againſt D. who pleads this 


Matter; tho' he is a 'V'enant of the Freehold of 


this Land, yet no Damages ſhall be recovered 
againſt him. So in this Caſe, tho' the Words of 
the Act in their utmoſt Extent wonld comprize the 
Priſoner at the Bar; vet it the Parliament did not 
deſign they ſhould, a Conſtruction ſhall be made ac- 
cordingly. 

That the Parliament did not intend to con- 
cern themſelves with Scotland, or the Natives 
thereof, appears, with Submiſſion, by the Pream- 
ble (which 1s, as my Lord Coke terms it, Co. Lite. 
79. a Key to find out the meaning of the Laws 
makers.) 

The Words of the Preamble are, That upon the 
Concluſion of the Peace between his Majeſty and 
the French King; it was become neceſlary tor the 
carrying on a Trade between England and France, 
That the Subjects of each Kingdom ſhould have, 
Oc. -I ſuppoſe it will not be pretended that 
Scotland can be comprehended under the Word, of 
England; nor Scotchman under the Word, the Sub- 
jects. of each Kingdom, that is, of England and 
France. For if a Scotchman ſhould be took 
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to be a Subject of the King of Eigland, yet I hum- 
bly conceive he was never took to be a Subject of 
the Kingdom of England; the Word Kingdom is 
the ſame as Realm, and is uſually applied to the 
Land of England, and not tothe Dominions depen- 


dant on the Crown of England; as on the 35 Hen. 


8. C2. a Treaſon committed in Jreland was ad- 
judged to be a Treaſon committed our of the Realm 
of Enelaud, and triable as a Foreign Treaſon, 
Orurke's Caſe, Ander. 262. Pl. 269. But it King- 
dom or Realms ſhould be taken ro have the ſame 
Sionification as Dominion, that Caſe could not be 
Law, becauſe Ireland was never held to be out of 
the Dominion of the Crown of England ; fo that 
with great Submitlion to your Lordſhip, nothing 
in the Preamble affects the Priſoner at the Bar. 
The next thing to be conſider'd, is, what the 
Parliament meant by the Words, If any of His Ma- 


Jeſty s Subjedts, Te. And! humbly hope your Lord- 


ſhip will think it reaſonable to let that Expreſſion 
be explained by the Word Subjects uſed in the Pre- 
amble, and fo interpret them his Majeſty's Subjects 
of the Kingdom of England, which this Priſoner is 


not; and the rather, becauſe to conſtrue them to 


extend to Scotehinen, will be an Interpretation that 
will make the Euglih Parliament make an Offence 
a Treaſon, which will not be in the Power of the 
Engliþ Gove:nmcnt to puniſh, unleſs by Accident: 


For it a Scitehman leturning out of France into 


Scotland, contrary to this Act, ſhould be a Traitor: 
yet he could not be puniſh'd here, unleſs he acci- 
dentally came hither atterwards, becauſe the Engliſh 
Government has no Coercive Means to fetch him 
from Scotland hither to be puniſh'd. ----- But tis 
otherwiſe in reſpect of the Dominicns depending on 
the Crown of England, as I eland, ©c. tor a Man 
may be tranſmitted from England to lreland, or 
Vice Verſa, to be tried; as Colonel Lundy was 2 
Ventr. 314. but England can't compel the Govern- 
ment of Scotland to ſend a Man hicner from thence 
to be tried. Then I humbly conceive that it cant 
be imagin'd, that the Parliament deſign'd to make 


an Offence a Treaſon, which can't be puniſh'd but 


by Accident here, ſince tis below the Dignjty of a 
Government to have Offenders againſt their Laws, 
in Crimes of ſo high a Nature, out of their Power 
to puniſh —— But of an Engliſþ Subject it would 
be otherwiſe, tho' he was in Scotland, or any 
Foreign Prince's Dominion, becauſe they might pro- 
ceed againſt ſuch a Perſon to OQutlawry, and upon 
Attainder confiſcate his Eſtate. 

Another Thing I muſt beg leave to offer to your 
Lordſhip, as a Proot that this Parliament did not 
intend in this Act to include- Scotland, or the Na- 
tives of Scotland, is, that the Paragraph which 
makes the taking of a Chartcr or Grant trom the 
late King James to be Treaſon, is fo far from re- 
lating to Scotland, or the Scorch, that it does not 


| make it penal for any Eugliſiman to take a Grant of 


Honour or Eſtate in Scotland from the late King 
Fames ; the Words of the Act being, to be had or 
enjoy d in the Kingdom of England or Ireland So 
that the Parliament ſecmed induſtriouſly not to con- 
cern themſclves with any thing relating to Scotland; 
and yet doubtleſs they might have made it Trea- 
fon for any Engliſhman to have took ſuch a Grant; 
and there had been as great Reaſon fo to have done, 
if they had thought fit to have meddled with any 
thing relating to Scotland, ſince the taking of ſuch a 
Grant in Scotland by an Engliſhman from the late 
King James, had been as great a Derogation to 


the Liegance owing to the King, as if it had been 
of any thing in England; the Acceptance of ſuch 4 
Grant amounting to an Acknowledgment of ano- 
ther Power beſides the King's ---- So that for theſe 


Reaſons I humbly inſiſt upon it, that the Parlia- 


ment did not intend to include any Scotchman with. 
in this Act. 

But, my Lord, taking it that Mr. Lindſay, tho 
a Native of Scotland, ſhould be within boch the 
Words and Meaning of tis Act; yet I muſt ſub- 
mit it to your Lordſhip's Judgment, whether this 
Act could bind him, he being beyond Sea, viz. in 
France, at the Time when it was made. I do a- 
gree, that if any ot the Sor have Lands, Cc. in 
England, they ſhall be liable to pay all Duties im- 
poſed by Act of Parliament on thoſe Lands. I do 
alſo agree, that every Score han reſident here, is 
bound by all the Laws of the Land; and fo are all 
Foreigners whatſoever, : be they Dunes or Swedes 
or of waatloever other Nation they be) who live 
here under the King's Protection: But as ſoon as 
they are gone out or the Kingdom, their Allegiance 
which was but lecal, ccaics, and they are no longer 
obliged by the Laws ot England It muſt be agreed, 
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that no Eugliſb Act of Parliament can bind Scetiaud, 
nor, as I humbly apprehend, the Scorch, whilſt out 
of England; it ſo, thin how could this Price ve 
bound by this Act, being a Kotchman, and out of 
this Kingdcm, at the Time when the Act was 
made? With great Submiſſion, his coming into 
England alone could not ſubject him to this Law ; 
for there ſeems to be a great Difference between this 
Act, and other gcneral Acts or Laws of this Place : 
For, as I faid before, if a Scotchman comes into 
England, and innabits here, he is liable to all the 
Laws then in Force, and ſhall be puniſhed for the 
Breach or any of them ; becauſe he was before pro- 
tected by thoſe Laws, and therefore muſt be obe- 
dient co them. But in this Cafe, the Subjection to 
the Law, and the Offence, began at the ſame Inſtant; 
ior before his Landing in England, this Law had no 
Power over him, and the very AG of Landing made 
the Offence in this Indictment; twill be therefore 
ſomething ſeverc to conſtrue that Act, which only 
makes the Priſonei liabie to the Law, to be a Breach 
of it. As to this Matter, there will be no Diffe- 
rence between a Srchman or a Dane: Both, when 
here, are bound by the Laws; neither, when abſent. 
Suppeſe it ſhould be enacted, That if a Dane ſhould 
land in England without Licenſe from the King, he 
ſhould be a Traitor; and a Dane netwithſtanding 
ſuch Act ſhould come into England without ſuch 
Licenſe, would he be a Traitor? Wita humble 
Submiſſion, Not. Such Act might amount to a 
Prohibition of his coming, and make him be uſed 
as an Alien Enemy, 7 Co. 6. B. as Perkin Marbeck 
was in Henry the VIIth's Time; but could not make 
him a Traitor, becauſe he owed no Allegiance to 
the King, nor Subjection to the Law, ar the Time 
when the Act was made. As to the Priſoner's ha- 
ving been in England, and having reſided here be- 
fore; that, J humbly think, will make no Difference, 


becauſe his Subjection to the Engliſh Law ceaſed, as 


ſoon as he ſtept off from the Erglih Shore. 

What I ſhall beg Leave further to inſiſt upon for 
the Priſoner, (ſuppoſing your Lordſhip ſhould be of 
Opinion againſt him on the former Points) is, 
That this Evidence don't maintain the Indictment. 
The Indictment is for returning without Licenſe 
from France into England. The Evidence is, That 
he returned out of France into Scotland, and from 

thence 


1704. 
thence int 


That if any 
to this King 


o Enzland. The A& of Parliament is, 
of his Majeſty's Subjects, &c. return in- 
dom of England, or other his Majeſty s 
Dominions: The Meaning of which, we for the 
Priſoner humbly take to be, ; That the firſt coming 
of any ſuch Perſon, as is within the Act, into any 
of his Majeſty's Dominions, ſhall be the Treaſon ; 
and that the Act did not intend to make every ſeve- 
ral Coming into every diſtinct Dominion a new 
Treaſon ; as if ſuch Perſon ſhould come out of 


France firſt into Scotland, then into J eland, thence 


into Ferſey, and fo into England, the Act, with 


Submiſſion, did not deſign to make this Perſon lia- 


ble to be indicted for Four Treaſons; but that into 
what Dominion he firſt came, for that he was a 
Traitor and puniſhable : And that Conſtruction ſut- 
ficiently prevents the Miſchict and Danger the Act 
deſign d to arm againit. For it a Man ſhould come 
without Licenſe into any one Dominion, and is 
look'd on as a dangerous Perſon, the taking away 
his Life will prevent any future Miſchiefs from him: 
If he has a Licenſe to come into one, tis to be be- 
lieved, with a great deal of Reaſon, he may be 
truſted in any other of his Majeſty's Dominions, or 
elſe his Majeſty would never have granted him a 
Licenſe to return into any of his Dominions, where 
he would be cqually capable of putting in Execution 
any dangerous Practices againſt the Government. If 
that ſhould be the Meaning of the Act, then, with 
Submiſſion, this Indictment ought to have been for 
coming into Scotland, which was the Place he firſt 
came into, for there was the Treaſon, and not for 
coming into England. Beſides, if the coming into 
Scotland was the firſt and only Treaſon puniſhable 
by this A&, then we mult offer the general Pardon 
of Scotland in the Priſoner's Excuſe : Not, my 
Lord, that I can pretend, that a Pardon in Scot- 
land can pardon a Treaſon in England; but we 
muſt beg Leave to inſiſt upon it, as amounting to 
a Licenſe to return into Scotland. I do expect that 
it will be obje&ed, that the Licenſe which this Act 
appoints, muſt be under the Privy-Seal of England, 
which this Scorch Pardon can't be pretended to be. 
I confeſs, my Lord, the Words are, without Li- 


cenſe from his Majeſty under his Privy-Seal. But 


tis not ſaid Privy-Seal of England. And tho' ge- 
nerally ſpeaking, when an Engliſp Act mentions the 
Great Seal or Privy-Scal, it muſt be took to be the 
Great-Seal or Privy-Seal of England; yet in this 
Engliſh Act, if your Lordſhip will conſtrue the 


Words, His Majeſty's Subjects, not only to be his 


Subjects as King of England, but as King of Scot- 
land, or any other Nation ; if your Lordſhip will 
conſtrue the Word, Dominions, to be not only the 


Dominions dependant on the Crown of England, 


but alſo all other Dominions of which his Majeſty 
was King, as Scotlaud ; by Parity, the Words, 
Privy-Seal, ought to be extended to all the Privy 
Seals the King has, as King of England, or King 


of Scotland. And if ſo, then ſince the Queen has 
in Her Proclamation, declared that Her Pardon 


ſhall be took as beneficially as if it had been under 
the Great Seal; but the Great Seal includes the 


Privy-Seal, and is of greater Efficacy: We humbly 


hope, that it will be as beneficial to the Priſoner, 


as if it had been under the Privy Seal; nay, rather 


more, becauſe as to Scotland it pardons the Offence ; 
for tho' the Return is after the Pardon, yet it par- 


daons the going into France, which is the Foundati- 


on of the Crime, and without which the returning 
c * 2 or any of his Majeſty 8 Dominions, 
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was no Offence, This is the Uſe the Priſoner 
would make of this Pardon. I can't preſs it as a 
Pardon of an Engliþ Crime; tho' with great Sub- 
miſſion to your Lordſhip, ir ſeems ſomething 
ſtrange, that Mr. Lindſay, ſhould by virtue of this 

Pardon be a very good Subject of the Queen's in 
Scotland, and have all the ſame Liberties other 
of his Countrymen have there, and yet that he 
ſhould be a Traitor againſt the Queen here in Eng- 
land; that he ſhould be within the Queen's Pro- 


tection there, and out of her Protection here; and 


yet at the ſame Time that his Allegiance to her 
can't be ſevered, nor he conſidered as a Subject to 
Her, as Queen of Scotland, and not as Queen of 
England. 

But admitting the Pardon will not avail the Pri- 
ſoner in any reſpect, and that your Lordſhip ſhould 
be of Opinion that his coming to England is a 
Treaſon, not ĩtliſtanding he returned from France 
into Scetland firſt; then I muſt inſiſt upon what 
Mr. Williams has before mentioned, that this In- 
dictment is 1il, and that he ought to have been in- 
dicted in the County which he firſt came into, 
which was impoſſible to be Middleſex ; and I muſt 
ground It on the general Rule, that all Crimes are 
Local, and Inquirable by the Grand Jury of the 
County where they are committed. Even in Bat- 
teries, which are Tranſitory in Actions; yet, with 
Submiſſion, Indictments are Local, and muſt be en- 
quircd of by the Grand Jury of the County where 
they are committed. My Lord, I ſhall treſpaſs no 
longer upon your Lordſhip's Patience, only juſt beg 
leave to ſay, that upon the whole Matter, for the 
Priſoner at the Bar, I humbly inſiſt upon it, That 
he being a Native of Scotland, is not within the 
Words of this Act: For if he ſhould be within the 
Words, yet he is not within the meaning of the Act. 
But if both thoſe Points are againſt me, That, as 
this Caſe is, he is not obliged by it. If I ſhould 
fail in all theſe, then J muſt have recourſe to the 
Conſtruction of the Act, that it intended only to 
make the firſt Entry into any of the Queen's Domi- 
nions, Treaſon, and conſequently that this Treaſon 
was upon his Return to Scotland, and ought 
in the Indictment to have been laid as ſuch: For 
which Reaſon I humbly conceive that the Indict- 
ment is not only ill, but the Pardon will amount 
to a Licenſe, But if your Lordſhip ſhould be of 
Opinion he is indictable for coming into England, 
that then the Indictment ought to have been laid in 
that County where he firſt came into. It any of 
which Points hold, with Submiſſion, the Priſoner 
can't be found guilty on this Indictment ; but your 


Lordſhip will be pleaſed to direct the Gentlemen 


of the Jury to acquit him, which I humbly pray in 


his Behalf. 
Sir Thomas Powis, My Lord, I have obſerved 


theſe Gentlemen in the Method they have gone, 


and will follow them in the fame Manner to give 
them an Anſwer. What we have to ſay, will be 
nothing but with reſpect to the Law, as it now 
ſtands upon the Act of Parliament : Whether the 

Caſe deſerves. Mercy or no, is not the Queſtion 
here, that will be conſider in another Place. Our 
Part is to maintain the Law as it ſtands, with re- 
ference to this Indictment ; it muſt be owned that 
a great deal of that which has been faid might have 
carried weight, with it, if it had been pleaded in 
Scotland, where the Proclamation was made; but 
to make uſe of it here in England, as having any 


Force in this Caſe, is not agrecable to Law or Rea- 
X11 2 ſon 
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fon. Firſt, no Man can ſay, a Pardon, if it had 
been under the Great Seal of Scotland, could pardon 


a Crime committed here in England; but it is not 


ſo, for it is not under any Seal at all. But ſuppo- 
ſing it were to be taken in the Extent they would 
have it, yet it would not be a ſufficient Pardon in 
this Caſe. For theſe two Things muſt be conſider'd. 
Firſt, It is a Pardon only of Crimes committed in 
that Kingdom. Sccondly, It cannot be a Pardon 
of a Crime committed fince that Pardon granted ; 
for we muſt mind the Date of that Pardon, and the 
Crime he is tried ior. The Scorch Pardon is dated 
in March, 170+. that was March was Twelvemonth. 
No Man can ſay a Preclamarion in that Kingdom 
can pardon a Crime that was committed aſter- 
wards. Now this Crime was committed in De- 
cember laſt, for then it was he returned into Exg- 


land; therefore that Pardon can never extend to 


this Caſe. So that theſe 'T'wo Things if conſidered, 
will be ſufficient to anſwer all that has been inſiſted 
on, by way of Pardon. Firſt, Ir is a Pardon of 
another Kingdom for Offences committed againſt 
the Crown of Scotland; whereas this Indictment 
is for an Offence committed againſt the Crown of 


England. And Secondly, It was granted at a time 


precedent to the Time of this Oftence committed: 
But next, they ſay the Pardon in Scotland will a- 
mount to a Licenſe from the Queen to go into Scot- 
land, and that then by Conſequence he was free to 
come into England; with Submiſſion, we think 
they cannot make ſuch an Interence, for the Queen's 
Pardon cannot extend to ſuch a double Purpoſe. 


Suppoſe the Queen had expreſly pardoned his go- 


ing into France and returning into Scotland, that 


would not have amounted to a Licenſe to come 
into England. So that we deny their Inference, 
that the Pardon in Scotland amounts to a Licenſe 
ro come into England. But in the Second Place, if 
the Queen had expreſly given him a Licenſe to go 
into Scotland, (tho' I do not admit that to be 
the Caſe) yet I deny that that would have been 
a Licenſe to come into England. If the Queen 
under the Privy Scal of Scotlaud, ſhould have ad- 
mitted him to come into Scotland, yet that would 
not have been a Licenſe for him to come into 
England; for it would have been a Special Li- 
cenſe to go to one Place, which can never be 
reckoned, in ſuch a Calc as this is, a Licenſe to 
go to another Place in another Kingdom. For 
the King or Queen might perhaps think fit to 


| Licenſe one to come into Scotland, and yet not 


think it convenient to Licenſe him to come fo 
near their Royal Perſon, as he would be here in 


England. So that there is no ſuch Licenſe in 


that Pardon, as is inſiſted on; and if there had 
been, yet it would not have had that Operation 
to Licenſe him to come to England. The next 


Thing they ſpeak moſt tully ro (and which is very 


conſiderable, it they make it out) is, that the 
Words of this Act of Parliament, upon which 
the Indictment is founded, or at leaſt the Mean- 
ing of them, cannot be extended to a Native of 
Scotland. As for the Words of the At we need 
do no more than read them, to make it appear 
to be otherwiſe. It is obſerved by them very 
truly, that Scotland is no Part of the Kingdom 
of England ; but they muſt admit it is a Part 
of the Dominions of the Queen of England, tho 
not Part of the Kingdom of England. They 
wanld do little Service to the Subjects of Scot- 
land, if they ſhonld endeavour to overthrow Cal- 
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vin's Caſe, which was ſo ſolemnly determined 
near an Hundred Years ago, which enables 
them of Scotland to come into England, and en- 
joy the ſame Privileges here, as the Subjects of 
England do. Certainly, as they are let into all 
theſe Benefits by the Reſolution of that Caſe, ſo 
they are at the ſame Time the Subjects of the 
King or Qucen of England. That the Words 
therefore of the Act arc againſt them, nothing can 
be plainer; I any of His Majeſty's Subjects who 
fince the eleventh of December, 1688. have gone 
into France. — This leaves them no room for 
Diſpute; it ſays not, it any of the Subjects of 
the Kingdom of England, but if any of His 
Majeſty's Subjects; ſo that whoeyer was a Sub- 
jet of the late King is within the Act. The 
Words are without any Reſtriction whatever, if 
any of his Majeſty's Suljets ; and they will not 
deny but that a Scorchman was a Subject of His 
late Majeſty, But then they ſay, if the Words 
ſhould extend to it, the Meaning of the Act can- 
not. With Submiſſion, we think the Caſe belore 
you is within the Words and Meaning of the 
Act, and within the Miſchief which the Act 
provides againſt, For at the Time this Act was 
made, it being taken notice of, that upon the 
Peace concluded there would be a Door opened 
for a Communication between England and France, 
and that many Perſons who had reſorted thither, 
who had been actually in Arms there, and other 
diſaffected Perſons, might take Advantage, and be 
encouraged from thence to form and carry. on 
treaſonable Deſigns and Practices againſt his Ma- 
jeſty's Perſon and Government ; Therefore, to 
obviate that Miſchief, this A& was made in ſuch 
general Words, That if any of His Majeſty's Sub- 


jects who had gone voluntarily into France, 


ſince the Time mentioned in the AR, without 
Licenſe, let them be born where they would, 
whether they were of the one Kingdom or the 
other, the Miſchief of their returning without 
Licenſe was equal. And by conſequence, it was 
the Meaning of the Act to exclude one as well as 
the other; for the Deſign of the Act was to pre- 
vent the Danger that might ariſe by ſuch Perſons 
coming over. But as to this preſent Caſe, if 
what the Witneſſes have faid be true, it would be 
very miſchievous indeed, if a Perſon that had been 
reſident here tor near Twenty Years, as the Priſoner 
was, by his own Witneſſes, and afterwards went 
into France without a Licenſe, if he may be allow- 
ed to return back again without a Licenſe, becauſe 
not originally a Native of England. By the ſame 
Rule all thoſe Perſons that have done the like 
both of Scotland and Ireland would be at Liber- 


ty to return alſo, becauſe not Natives of England; 


which was not ſurcly the Meaning of the Act of 
Parliament, nor ought the Conſtruction of the 
Words to be ſo taken. It's true, we can't here by 
an Act bind them in Seorland, but we are not now 
putting in Execution this Act in Scotland, but 
putting it in Execution here in England on a 
Scotchman that had been long an Inhabitant here be- 
fore. My Lord, the next Thing that vas inſiſt- 
ed on, is, that if he be ſuch a Subject as may 
be conſtrued within this Act, and if the Pardon 


ſhould not have the Effect they contend for, yet 
they ſay this Indictment is laid in the wrong 


Place, it ought to have been laid in the Coun- 


ty where he firſt arrived. There need little to be 


ſaid to this, becauſe the Proſecution is made 
| where 
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where the Party was apprehended. The Obje- 
ction they make, is that which would render 1t 
impracticable to proſecute any for this Offence. 
For how is it poſſible to know where a Man 
firſt privately arrived? That which is enough to 
charge him, is, that he was firſt found in ſuch 
a Place in Englund; for tis not ſaid in the Act, 
that they ſhall nor return to this or thar Coun- 
ty, but not to Englaad. And then where: ever 
he is found in England, there the Indictment 
may be laid againſt him. And the Caſe of the 
Felony comes home to this Point ; the Man that 
ſteals Goods in one County, may be indicted in 
any other County where he carrics them. So 
he that returns into Ezg/and contrary to the Act, 


wherever he is apprehended he carries the Crime 


with him. And it does not appear, but that 
this is the firſt Place where he was found. They 
ſay it is impoſſible to come from Scotland in- 
to Middleſex, without firit coming into ſome 
other County ; bur it 1s agreed that this 1s the 
Place where he was firſt apprehended. There- 
fore upon the whole Matter, the Fact being 


_ confefled, we inſiſt that he is within the Words 


and the Meaning of the Act, and within the miſ- 
chievous Conſcquences which arc intended to be 
prevented by it. 8 

Mr. Att. Gen. My Lord, I would not ſpeak 
any Thing to aggravate Matters againſt the Priſoner ; 
but there have becn ſome things ſaid by his Coun- 
cil, which I think fit to be taken notice of,----They 
have given him a Character for. his faithfulneſs to 
the Queen, and called ſome Witneſſes to it: And 


Mr. Williams was pleaſed to ſay, his owning the 


Facts charged againſt him in the Indi&ment, 
(whereby he ſaved the Court and the Queen's 
Council a great deai of Trouble) was an Argument 
of his Sincerity.----T only ſay, I believe he had a 


better Opportunity by other Methods to have ſhewn 


it. My Lord, Every one knows from whence he 
came, (viz. from France) and how long he ſtay d 
there, and in whoſe Service. And it would have 
been a better Argument of his Sincerity, if he had 
given an Account of his Knowledge of what paſs d 
in France while he was there; and probably would 
have been of more Advantage to him, than ſaving 


the Trouble of proving what (he knew) we were 


ready and able to prove. 


What has been ſaid as to the Act in general, is 
ſomething ſurprizing to me; to hear any Engliſhman 
complain of the Hardſhip of this Law, on which 
the Priſoner 1s indicted, which was made for the 
Preſervation of the King's Perſon and the Govern- 
ment, and by the Wiſdom of the Nation thought 
neceſſary. But as to the matters of Law the Pri- 


ſoner's Council have inſiſted on, they are reducible 


to Two Heads. 

Fir, That the Queen's Proclamation in Scotland, 
pardoning Her Subjects of Scotland of all Treaſons, 
Tc. amounts to a Licenſe to return to Scotland, by 


| pardoning the Offence in going to France; and 


every Subject of Scotland may lawfully come thence 
into England. | 

Secondly, That the Priſoner ought to have been in- 
dicted in the firſt County, into which he firſt return- 
ed; which is impoſſible to be Middleſex. 

As to the firſt Matter, it has been ſaid, That a 
Native of Sotland is not bound, nor can be pu- 
niſ d by a Law made in England. And the Coun- 
cih, tho they have not deny d the Authority of Cal- 
vin s Cale, yet they do ſeem to diſlike the Reſolu- 
tion of it. Now hc is (according to Calvins Caſe) 


for High-Treaſon. 
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4 Subject of England. That Caſe was more bene⸗ 
ficial to the Subjects of Scotland than to the Subjects 
of England; and it has been always allow 'd to be 
Law ever ſince. But, my Lord, we are not to con- 
ſider this Gentleman in this Caſe as a Scotchman 
abſolutely, but as a Scotehman here in England. 
How far an Act made in England would affect a 
Scotehman that ſhould return into Scetlund, I need not 
meddle with. But the Queſtion here is, Whether 
an Act of Parliament made in England, will not bind 
every Perſon that is reſident here in England? Now 
the Priſoner was reſident here in England with his 
Family, and went hence to France: And by the 
Law, every Scotehman reſiding in England, is an Eng- 
liþman, and hath Right to enjoy the Privileges of 
an Engliſhman. This is the Reſolution of Calvin's 
Caſe. I will give but one Inſtance of this. The 
Act of Navigation made 12 ot Car. II. requires, in 


many Caſes ot Goods imported, that the Maſter, 


and three iourth Parts of the Mariners, ſhall be Eug- 
liſh. The Act of 14 Car. II. Chap. rt. of Frauds, 
declares, That any of her Majeſty's Subjects of 
England, Ireland, and the Plantations, ſhall be ac- 
counted Engliſh, and no others. 

Now the Natives of Scotland inhabiting in Eng- 
land or Ireland, have always been allow'd to be 
Engliſh or Iriſh within the Act of Frauds ; and have 
enjoy d the Privilege ever ſince of being Maſters 
of Ships: And the ſame hath been allow'd them 
on all Trials in the Court of Exchequer, that 1s 
according to Calviu's Caſe ; That to all Intents and 
Purpoſes, a Scotchman being in England, enjoys the 
Privileges of an Engliſhman, he is a Subject of the 
Crown of England. 

But give me Leave, my Lord, to conſider how 
the Priſoner comes to be affected by this Act: Not 
as being her Majeſty's Subject, living in Scotland; 
but he is bound by this Act, as he is a Subject reſi- 
ding here in England. For as to what they ſay, 
that his Offence is going into France ; that is not 
the Matter he is charged with: That is the Deſcripti- 


on of the Perſon that falls under the Diſability of the 


Act; [A Man under theſe Circumſtances :] But his 
returning from F ance into England (being a Perſon 
deſcribed by the Act) is the Offence. 

My Lord, His returning is the Offence : Not his 
returning to Scotland, but returning to England, or 
any other her Majeſty's Dominions, bound by the 
Acts of Parliament made in England. The Act is, 
If any of Ins Majeſty's Subjefs return: And every 


Scotchman that reſides here, is a Subject of the Queen. 


Every Law that is made in England, will bind eve- 
ry Scotchman that reſides here; and this will bind 
him from returning into Exgland without Licenſe ; 
which is all that is in this Cale. | 
It hath been objected, The Act cannot bind the 
Scots here, becauſe they have no Repreſentative in 
Parliament. But that is not ſo: They may be 
Freemen of Corporations, and arc capable of being 
Freeholders; and as ſuch, may be repreſented in 
Parliament. The Penning of the Act ſhews, the 
Parliament intended to include all Subjects, that 
might in the utmoſt Latitude he called Subjects. 
The Words are, [If any of his Majeſty's Subjects, 
that have gone into France, ſhall return into Eng- 
land.] So that the Act ſays, They that were his 
Majeſty's Subjects, and went into France, and did 
return, ſhall be guilty. Therefore, what hath b 
ſaid of the Laws of England binding Scotland, is 
quite out of this Caſe. | 8 
The Council for the Priſoner have argued, That 
the Proclamation of Indemnity in Scotland, is a 
Licenf 


r 
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Licenſe to return into Scotland. I would fain know 
where they find that. If there were a Pardon un- 
der the Great Seal of England for all Offences com- 
mitted, I would be glad to know whether that 
would be accounted a Licenſe to return into Scot- 
land? No, certainly. They have ſaid, That the 
Matter that hinder'd the returning to Scotland, was 
the Offence of going to France without a Licenſe; 
which Offence 1s remitted by the Pardon. That 1s 
plainly a Miſtake : For the A& had not Regard to 
any Offence of going to France ; referring to the 


11th of December, 1688. when, and long after, it 


vas not any Oftence to go thither without a Li- 


cenſe : Every Man, till the War was declar d, might 
have gone thither without Licenſe. And yet by 
this A&, thoſe that went between that Time and 
the War declared, as well as thoſe that went during 
the War, are prohibited to return without Licenſe. 
So that the Pardon which they rely on, cannot avail 


the Priſoner: For the Act did not regard Crimes 


committed; but, as the Prcamble is, it was made 
to prevent an Inconvenience which might follow by 


diſaffected Perſons returning; who might form and 
carry on traiterous Conſpiracies, againſt the late King 


and the Government. And the Parliament look'd 
on Perſons to be diſaffect ed, that left their Country, 
and went and ſtay d in Fance after the late King 
went thither ; and therefore judged it not reaſona- 
ble to have ſuch truſted here, without the Govern- 
ment ſhould licenſe their return. 

The Perſons mention'd in the Act are characte- 
riz d: So that as to the Matter of the Pardon, (if 
it were an Engliſh Pardon) it would not bring 


them from under the Act. Beſides, any Licenſe or 


Pardon in Scotland, cannot indemnity them from an 
Act made in England. —— The Law and the Seals 


of each Kingdom are diſtinct: And an expreſs Li- 


cenſe under the Seal of Scotland to return to England, 


nay, an A& of Parliament for that Purpoſe there, 


would not avail: For no Act of Scotland can take 
off a Diſability laid on by any Act made in Eng- 
land. For this Act is a baniſhing them from Eng- 


land, unleſs the Qucen give a Licenſe to return. 


My Lord, It is an extraordinary Thing which 
they argue from the Preamble of the Act, that 
mentions the carrying on the Trade between Eng- 
land and France; and Scotland being not named, 
the Act ſhall not extend to the Scotehmen. I do 
not ſee what can be gather d from that. The 
Scotchmen reſiding here, are conſider'd as Engliſh : 
and being here, are bound by the Engliſb Laws; 
elſe the Scots would be in a better Condition here 
than the Engliſh. But, my Lord, that which we 
inſiſt on, is, That the Scots reſiding here, are to all 
Intents Engliſhmen; That they are ſubje& to the 
Laws of England, and bound by them. The going 
firſt to Sotland will not avail the Priſoner: For the 
Offence is, returning to the Place from whence he 
went, that is, England. Whether his returning to 
Scotland be an Offence within this A& or not, is 
not material ; nor whether an A& of Parliament 


made in England, can baniſh a Scotchman from 


Scotland: But it is, That an Act of Parliament in 


England may prohibit any Scotchman, or any other 


Perſon, from returning out of Franoe into England. 
My Lord, The next Matter, which they mighti- 


ay inſiſt on, is, as to the Place of Trial: But if 
that Objection ſhould prevail, it would make the 


Act ridiculous and uſeleſs. For then it would lie 
on the Queen's Council to prove, Where a Perſon 
(who privately return d, and got into the King- 
dom) firſt landed. But the Act fays, (If they 
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ſhall return into England. And wherever he ig 
found, thither he is returned. There was an ex- 
traordinary Thing ſaid indeed: That if we can make 
it Treaſon wherever he is found, then he may be 
tried in every County he comes into; altho' he 
be pardoned, or tried, for returning into one Coun- 
ty. Certainly that will not be ſo For the return- 
ing is but one Treaſon: And tho' he may go into 
ſeveral Places, yet when he is tried in one Place 
and convicted, and pardon'd for that, it diſcharges 
him wholly. For the returning is but one en- 
tire Offence, tho having been in many Places: The 
Queen may proceed againſt him in any one of them 
It is like the common Caſe of an Eſcape. An E. 
ſcape is an Eſcape in every County, vhereyer the 
Party goes aſterwards: And the Party eſcaped, or 
the Sheriff, may be proceeded againſt in any Coun- 
ty whither the Party eſcaped goes, as well as in that 
whither he firſt eſcaped. And without this be ſo 
the Act can never be put in Execution. „ 

My Lord, I think this is the Subſtance of what 
they have ſaid, That an Act made in England, will 
not bind a Native of Scotland. We think an Ac 
made in England, will bind ſuch a one reſiding in 
England. Now the Priſoner was reſiding in England 
for twenty Years; and he 1s both within the direct 
Words, and within the Intent and Meaning of the 
Act. There are a great many of them that are in 
France And ] believe the Parliament never intend- 
ed to leave the Scots free to return into England, A. 
ny more than the Engliſh. | 

Mr. Lindſay. My Lord, I deſire to know, whe- 
ther the Queen's Licenſe does not {et us free, as well 
in England as in Scotland? And whether one thar 
has a Licenſe to come into Scotland, may not come 
into England too? 5 

Mr. Att. Gen. One may be brought to a Trial 
here, tho' he had a Licenſe in Scotland. | 

Mr. Lindſay. My Lord, Her Majcity's Pardon 
extends further than a Licenſe : It reſtcres to all the 
Privileges I had betore. | | 

L. C. F. Holt. If I take you right, you mean, 
This Pardon in Scotland ſecur d to you all the Ad- 
vantages you had at the Time of your Birth, or at 
any Time before your Departure out of Englaid ; 
ſo that you are not to be impeached, or convicted 
of any Crime you have committed againſt the 
Laws of Scotland; but you are thereby upon the 
ſame Foot, and have the ſame Rights and Privile- 
ges as any other Scotchman hath, that hath never 
oftended : And every innocent Scotehman hath a 
Right and Liberty to come into England when he 
will. Which is very true, that the Pardon diſcharges 
all Diſabilities and Incapacities, that you have in- 
curr'd by any Offence committed againſt the Laws 
of Scotland, but not any committed againſt the 


Laws of England. That is, ſuppoſing the Pardon 


had been ſubſequent to your return into Scotland, 


and that your return hither had been High-Trea- 
ſon by this AR. | | 
Mr. Lindſay. My Lord, T think this Pardon 
reinſtates me in all the Privileges I enjoy'd before. 
L. C. F. Holt. I tell you no: It only reſtores you 
to the Privileges that you had as a Scotchman; and 
which you would have loſt, if convicted of thoſe 
Offences by the Law of Scotland; but exempts you 
not from any Puniſhment, to which you were then 
obnoxions by the Law of England. 8 8 
Mr. Att. Gen. My Lord, I would ſay but this 


only; That ſpeaking of the Pardon, as a Pardon, it 


cannot pardon a Crime before it is committed. 


the Pardon granted in Scotland, would pardon a 


Crime 


1704. 
Crime committed in England; yet it would not 
pardon a Crime committed afterwards. | 

I. C. J. Holt. But obſcrve what he ſays. Says 
he, I am by this Pardon made a Free Scotchman. 
(And it is to be admitted, that the Pardon of Scot- 
land has that Effect;) And if, ſays he, this Pardon 
has made me as Free a Sctchman as I was before; 
Ergo, I may come into Erglaud, as well as any o- 
ther Scotchman that was under no Diſability, 

Mr. Att. Gen. My Lord, he is bound by the 
Laws of England, as he reſided here: It has been 
the conſtant Practice. He does not pretend that he 
had King William's, or the preſent Queen's Licenſe 
to come into Exgland; only that he had the Queen's 


| Licenſe to come into Scotland. 


I. C. J. Holt. You hear what he ſays. 

Mr. Sol. Gen. My Lord, The ſeveral Facts al- 
kdged in the Indictment are admitted to be true; 
except that the Priſoner was a Subject to his late 
Majeſty; and, That his return into England ſince 
the 14th of January, 1697. was without Licenſe, 

"Tis objected, He was not a Subject of his late 


Majeſty within the Meaning of the Act, becauſe he 


was a Scotchman. | 

Whoever is born under the Legiance of the King 
of England, is a Subject of the King; and "tis ad- 
mitted Mr. Lindſay was ſo born. 

It has been likewiſe objected, His return was 
not withour Licenſe. | 

Tis not pretended he had ſuch a Licenſe as the 
Act of Parliament ſpecifies, and the Indictment men- 
tions; a Licenſe under the Privy Scal, to return into 
England. 55 

But tis inſiſted on, That the General Pardon in 
Scotland does, by Conſtruction of Law, amount to 
ſuch a Licenſe. 

It can't ſurely, with any Colour of Reaſon, be 
urg'd, That ſuch a Pardon ſhould be conſtrued any 
farther than a Licenſe to return into Scotland; and 
fuch a Licenſe would not excuſe the Priſoner. 

My Lord, This Pardon in Scotland can have no 
Relation to the Offence in Queſtion. A Pardon in 


that Kingdom can't extend to any Crime, which by 


the Laws of Scotland can't be there puniſh'd. But 
had that Pardon, which paſs'd in Scotland, been un- 
der the Great Seal ot England, it could have been of 
no Service to the Prifoner. As a Pardon it could 
not; becauſe tis precedent to the Offence, and it 
can't by any Implication amount to a Licenſe. 


The Reaſon offer d, why it ſhould be fo conſtru- 


ed, is, That the Offence, whereof the Priſoner 
ſtands indicted, 1s of a complicated Nature: That 
it conſiſts of two Parts; Going out of England into 
France; and, returning out of France into England. 
That the firſt Part ot this Offence (his going to 
France) being pardon d, he can't be proſecuted for 
his return. 2D 

The Suppoſition whereupon this Argument is 


founded is a Miſtake : For atter the 1 1th of Decem- 


cember, 1688. any Man might (before the War was 
proclaim'd) have, without any Offence, gone into 
France: And therefore, his going thither after the 
rith of December, 1688, is no Part of the Crime; 
but a Deſcription of the Perſon, whoſe return with- 
out Licenſe was enacted to be High-Treaſon. 

Mr Conyers. My Lord, The Priſoner inſiſts on 
the Benefit of her Majeſty's Proclamation of Pardon 


In Scotland; which (as has been already taken no- 


tice of) bears date in March, 179+, and cannot ex- 
tend to pardon a Treaſon ſince that Time. The 
Treaſon for which he ſtands charged, was not till 
December laſt ; then he came into England without 


for High-Treaſon. 
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Licenſe of the Queen: He voluntarily went into 
France without Licenſe, ſince the 11th of Decem- 
ber, 1688. He came back into Eugland without Li- 
cenſe, in December laſt; and for that he ſtands 
charged with Treaſcn, by Virtue of the Act of Par- 
liament in the ninth Year of the late King. Bur 
the Inference he makes from this Pardon, by the 
Queen's Proclamation in Scotland, is, That he is 
thereby reſtored to all the Privileges oi a Scorch Sub- 
ject, and conſequently may trecly come into the 
Kingdom of England, as any other of her Majeſty's 


native Subjects of that Kingdom may do. Now the 


Pardon in Scotland can only extend to exempt him 
from Puniſhment tor any Crimes committed in that 
Kingdom; and he can have no Benefit of it for a 
Crime committed againſt the Laws and Statutes of 
England, which is a diſtinct Kingdom, and govern d 
by diſtinct Laws. And ſuch Interence as he makes 
from this Pardon, is both againſt the very Words 
and Meaning of the Act of Parliament, upon which 
he ſtands indicted. The Words are very expreſs 
and plain: Any of Her Majeſty's Sul jects, who have 
at any Time fince the 11th of December, 1688. 
voluntarily gene into France without Licenſe, (as 
the Priſoner confetles he did) and after the 14th 
Day of January, 1697 hall return into England, 
or any other Her Majeſty's Dominions, without Li- 
cenſe, = = - = ſhall be judged guilty of High-Treaſcn. 
He was reſiding in Eugland after the 11th of 
December, 1688. He went from England into 
France; and is returned into England without Li- 
cenſe, ſince the 14th of January, 1697. and fo is 
within the expreſs Words of this Act. And the In- 
tent of the Act will appear by the Preamble. The 
Miſchiefs and Inconveniencies apprehended at the 
making of this A&, were, That the Freedom of 
going and coming out of England into France, and 
from France to England, by the reſpective Sub- 
jects of each Kingdom after the Peace, might be an 
Encouragement to ſuch of the King's Subjects, who had 
been engaged in traiterous Deſigns and Conſpiracies a- 
gainſt his Majeſty, and who might be encouraged to form 
and carry on treaſonable Deſigns and Practices againſt 
the King and the Government, to come out of France 
into England. The Perſons from whom thoſe Dan- 
gers were apprehended, were ſuch Perſons as are 
deſcribed in this Act; and therefore, for the Safety 
and Preſervation of his Majeſty's Perſon and Govern- 
ment, the Intent of this Law was to prohibit their 
returning into England, without ſuch Licenſe from 
his Majeſty under his Privy Seal. 

L. C. J. Holt. Have you any more to ſay? Or 
have you any Thing to reply ? | 

Mr. Williams. My Lord, We would fave your 
Lordſhip's Time as much as might be; but we 
humbly inſiſt, that our Obje&ions are not anſwer d: 
And it being upon a new Law, and in Caſe of 
Lite, we pray that the Matter may be found Spe- 
ciall . | 
L C. J. Holt. If we ſee any Reaſon to doubt it, 


it ſhall be found Specially. But what you have ſaid, / 


overthrows Calvin's Caſe; For you urge, That you 
are a Subject of Scitland, and fo not within this 
Act of Parliament. But you ought to conſider, 
That as you are a Subject of Scotland, fo alſo you 
are a Subject to the Crown of England, by being a 
Native of Scotland ſince the Acceſſion of Scotland 
to England, which is by the Law of England. And 
if the Caſe had been, that you had only departed 
from Scotland into France, and from thence re- 
turned into Scotland, and ſtay'd there without ever 
coming into England, the Caſe would have been much 

different : 
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diftcrent : For it may be, the Law ol Eugland can- 
not oblige a Scetehnan, for any Act by him done 
in his own Country ; (tho' there is no Occaſion to 
give any Opinion of that; } but an Act of Parlia- 


ment in England, may ſubject any Scotchman to any 


Penalty, tor any Act that he ſhould do in England. 
Suppoſe a Scorchmaz going out of Scotland into 
France, ſince the 11th of December, 1688. that ſhall 
return into Ezg/and fince the 14th of January, 1697. 
he ſeems to be within the Words and Meaning ot 
the Act. Bur there is no need of determining that 
Point now: The Priſoner being a Scorchman born, 
and having been in Eugland tor a long Time, and de- 
parting from England into France within that Time, 
and returning into England atterward, is to all the 
Purpoſes within che Letter and Deſign of the Act: 
For, being a Reſident in England at that Time, you 
are to all Purpoſes a Subject of the Crown of Eng- 
land, as much as any Native of England; and your 
departing into France, and remaining there for ſo 
long Time, and returning without Licenſe, is the 
{ame Danger that the Act of Parliament intended 


to prevent. 


Mr. Hiliams. My Lord, I would not preſume 
to lay any thing in Derogation of Calvin's Caſe: 
But I ſay, that tho' a Scorchman may be as a Natu- 
ral-born Subject of England, yet he may not be 
within the Mcaning ot this ſo Penal a Law. 

L. C. J. Holt. Certainly within the Meaning, it 
within the Words and Reaſon. Bur there 1s another 
Point that you, his Council, have urged in his be- 
halt; which is, That this Pardon 1s a Licenſe to him 
to return into Scotland. Which in Truth is not; 
for it is to another purpoſe, viz. To pardon and 
diſcharge all Treaſons and Crimes committed in 
Scotland ; bur not give a Licenſe to return into that 
Realm: But ſuppoſe it to be a Licenſe to go into 
Scotland, that will not be a Licenſe to return into 
England. The Treaſon is, to return into the 
Realm of England, or any other his Majeſty's Do- 
minions. Another Matter that you have inſiſted 
upon, is, 'That ſuppoſing this to be a good Pardon 
under the Great Scal of Scotland, it hath pardon'd 
the Offence ot going into France. The return into 
England can't be High- Treaſon; becauſe the Trea- 
ſon conſiſts of two Facts, ſay you, which are, The 


Departing into France, and, I'he returning into the 
Queen's Dominions. Like unto the Caſe, when one 


gives another a mortal Wound of which he langut- 
ſhes, and before he dies, the Stroke is pardon'd ; and 
then the Party dies: Aiterwards it will not be 
Murder; becauſe that Act, which ſhould make it 
{o, is diſcharged by the Pardon. To this a plain An- 
{wer has been before given by the Queen's Council; 


That going into Hane fince the 13th of Decem- 


ber, 1688. is no Offence originally; but only the 
return of ſuch Perſon is made High-Treaſon, and 
from that return doth the High- Treaſon com- 
mence. Thereſore ſuch a Pardon under the Great 
Seal of Exgland, could not have diſcharged him 
from being guilty of High- Treaſon, it he had return- 
ed altcrwards, | 

But, ſays he for himſelf, (as I apprehend him) 
That this Pardon hath made him a Free Scorchman, 
to all Purpoſes, as if he had never oftended. And 
tho the Pardon can't have any Operation to diſ- 
charge him of any Crime committed againſt the 
Law of England: yet it bath this Effect, by putting 


| him in the ſame State of other Scotehmen, to ena- 


ble him to come into England. It is true, this Par- 
don puts him in the ſame Condition, in which other 
Scotchmen are by the Law of Scotland, but it puts 


* 


him not in the ſame Condition that other Scotch 
men arc by the Law of Englaud. By the Law of 
England, Scctchmen may at any Time come into 
Enzland But the Law prohibits thoſe who are Sub- 
jects, and went into France without Licenſe, to re- 
turn into Eg and. | 

They who are born in Scotland, may inherit Lands 
in England. But if an Alien to England and Scot— 
land be Naturaliz d by Act of Parliament in Scqe- 
land; tho' he is to all Purpoſes a Natural-born 
dubject of Scotland by the Law of that Realm; yet 
not therefore Inheritable to Lands in England, be- 
cauſe he is not a Natural- born Subject by the Law 
of England. | | 

There is another Queſtion hath been ftirr'd - 
which is, That he ſhould have been indicted in the 
hrit Eig/þ County into which he came: For it 
appears, upon the Evidence, that he came trom 
Scotland. Now Middleſex can't be the firſt Coun- 
ty; but it mutt be Northumberland For upon his 
coming there, the Treaſon is compleat : And his 
proceeding further into other Counties, can't make 
it more Treatons than it was before. As to the Caſe 
ot Felony, ſtealing Goods in one County, and carry- 
ing them into another; it is Felony in every County 


they are carried into. A Priſoner eſcapes from a Goal 


in one County, and then goes into ſeveral Counties; 
it is an Eſcape in every County into which he comes; 
which is a Caſe very oppoſite to this in Queſtion. 
Suppoſe a Man committed for Felony has eſcaped 
out of Newgate into Northumberland; may he not 
be indicted in Northumberland ? He came volunta- 
rily into this County of Middleſex ; and certainly 
may be indicted, and tried here. Indeed, if he had 
been taken in one County, and carried into another 
County, that would be another Caſe ; becauſe he 
came there by Coerſion. 

Mr. Williams. Now, my Lord, in this Caſe, the 
Priſoner comes into this County of Middleſex to 
ſurrender himſelt; and coming into Midd/eſex with 
an intention to ſurrender himſelt, when a Warrant 
15 out againſt hint, will not be Treaſon in Mirddle- 
ſex, tho' his firſt coming into England were admit- 
ted to be Treaſon. 

L. C. J. Felt. That does ndt appear: He fays 
other wife himſelt. He ſays, He heard there was a 
Warrant out againſt him ; and then he ſurrender'd 

J. C. J. Trevor, I do not think, if he had 
come into this County to ſurrender himſelf, it would 
have alter'd the Caſe. If he had ſurrender d him- 
ſelt in the firſt County he came into, he would have 
been within the Law. 

Mr. Williams. My Lord, with humble ſubmiſſi- 
on, it he comes into Eg and, he, by that, commits 
Treaſon. Bur it aiter his coming into Eng land, and 
before he comes into Midd/eſex, he hears that in 
Middlefex there is a Warrant out againſt him; 
and, purely to ſurrender himſelf upon this War- 
rant, he comes'into Midd/eſex, and ſurrenders him- 
{elt in Middleſex; with humble Submiſſion, this 
Act of Surrendring himſelf, which the Priſoner does 
in Obcdicnce, and in Juſtice to the Proceſs of Law, 
won't ameunt to make him guilty ot High-Treaſon 
in Mi4dleſex. * 

J. C. J. Holt. This is not the Caſe. However, 
we arc all of Opinion, that alters not the Caſe: 
(For I have conſulted my Lord and Erothers.) Have 
you any more to ſay for the Pritcner * Or has he 
any thing more to ſay for himſelf? 

Mr. Lindſay. My Lord, I have told you what 
was the Motive that brought me into England,; 
Thar 
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That I was to come to my Wife and Children, be- 
licving that I might have done it without Treſpaſ- 
ling againſt the Law, becauſe I ſaw others did ſo be- 
fore me. Now, if it be taken as a Fault in me, and 
not in others; that will be very hard, my Lord. If 
I have off:nded, it is out of Ignorance. 

J. C. J. Holt. Ignorance of the Law is no Ex- 
enſe : But that may fall under another Conſiderati- 
on, which doth not belong to us. Have you any 


more to ſay? 


Mr. Lindſay. Ign offen 
ed in this Point, and if you think my Indemnity 


in Scotland will not avail me, I humbly beg your 
Lordſhip will intercede for me to Her Majeſty. _ 

I. C. J. Holt. Gentlemen of the Jury, this Pri- 
ſoner, David Lindſay, is indicted for High-Trea- 
ſon upon the Statute that was made in the Ninth of 
King PFilliam. The Offence.ſer forth in the In- 
dictment is to this Effect, That he being a Subject 
of the late King, did, ſince the 11th of Deceml er, 
1688. go out of this Realm into Fance, and that 
he has returned into England, without Licenſe un- 
der the Privy-Szal, ſince the 14th of January, 
1697; which returning, by that Act is made High 
Treaſon. This Act was made upon the conclud- 
ing the Peace of Reſcick, becauſe, then (as the 
Acz recites in the Preamble) the Scas would be open 
tor Commerce between England and France, and that 
would give an Opportunity to thoſe Perſons to re- 
turn to England, whom the Wiſdom of the Nation 
thought dangerous to the Government, that is, thoſe 
that had been in the Service of the French King, 
and others, that by departing the Realm ſince the 
11th of December, 1688. Therefore to prevent all 
Danger to the King and his Government, this Act 
was made, to make ſuch a Return to England by 
ſuch Perſons to be ſo Penal as to amount to High- 
Treaſon. | 

Now, the Queſtion is, whether this Priſoner be 
guilty. It does appear that he is a Native of 
Scotland, and alſo that he was here in England for 
many Years (I think one of his own Witneſſes ſays 
about Twenty) and did depart ſince the 11th of 
December, 1688. and he returned into Scotland ſince 
March was Twelvemonth, and came into England 
aſterwards about December laſt, which is alſo ad- 
mitted. So that it appears he is in the Words 
of the A&, and had no Licenſe under the Privy- 
Seal. 

But that which he inſiſts upon by his Council, 
is, that he was a Scotchman by Birth, and had an 
Invitation to return into Scotland, and had the 
Queen's Pardon, whereby he was pardon'd all Man- 
ner of Offences. It's true, he admits he was at St. 
Germains, but returned into Scotland in order to 
take the Benefit of that Pardon. He was at firſt ſe- 
cured by the Government there, but he had the 
Benefit of the Pardon allowed him, and was diſ- 
charged. And then he ſays, he did deſire to come 
into England, and would not continue longer in 
France, becauſe he would not be a Papiſt. That 
when he was in Scotland, he deſired to come into 
England too, which he thought he might upon the 
Account of his Pardon in Scotland ; and he ad- 


viſed with Council, whether he might fafely come 


_ England, and they told him he might, as he 
ays. 
The Queſtion is, whether any of theſe Things 
will be to his Advantage. Firſt, It is a Law of 
England, that he is indicted upon; no Pardon un- 
* Fon deal of Scotland can diſcharge any 
. | | 


for High-Treaſon. 


If I have by my Ignorance offend- 
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Crime committed againſt the Law of England, 
neither can a Pardon under the Great Seal of Eng- 
land diſcharge any Crime againſt the Law of Scot- 
land. But ſuppoſe he had had a Pardon under the 
Great Seal of England before his Return; that 
would not have pardoned him in this Caſe : For his 
Offence is not in going into France, and coming in- 
to England in Time of Peace; but that having ſo 
gone, he returns without Licenſe, that is the Fact 
that is made ſo Penal. Now a Pardon given be- 
fore a Man commits any Offence, is ineffectual; 
the Queen cannot pardon a Crime before it is com- 
mitted. | 

But, fays he, I am by this Pardon made to 
all Purpoſes a Free Scorchman, I am reſtored to 
all my Capacitics that I had loſt; therefore if 
J have all the Capacitics that I had as a Scotch- 
man bciore, I may come into England. Now - 
that is a Miſtake. It's true, he is reſtored to 
all the Capacities of a Scotehman, which is to 
be had by the Laws of Scotland ; but a Pardon 
in Scotland cannot give him thoſe Privileges he 
had by the Law of England, and therefore can- 
not diſcharge him from an Offence committed 
againſt the Law of England. Nay, if he had 
been in Scotland, having eſcaped after he had 
been here, that would not have been effectual 
to diſcharge him from his Offence againſt the 
Law ot England. Gentlemen, the Matter is be- 
fore you, he is a Subject of the Queen of Eng- 
land, he has departed from England lince the 1 1th 
of December, 1688. and has returned hither with- 
out Licenſe under the Privy Seal. And if you do 
believe all this, then you are to find him guilty ; 
but it you do not believe it, you are to acquit 
him. 8 


Then the Fury withdrew, and in about half an Hour 
returned into Court. | 


Cl. of Arr. Gentlemen, are you agreed of your 
Verdict? 

Fury. Yes. | 

Cl. of Arr. Who ſhall ſpeak for you? 

Fury, Our Foreman. 

Cl. of Arr. David Lindſay, hold up thy Hand 
(which he did) How ſay you? Is he guilty of the 
High-Treaſon, whereof he ſtands indicted, or not 


guilty ? 
Foreman, Guilty, 
Cl. of Arr. What Goods or Chattels had he at 


the Time or this High-Treaſon committed? 
Foreman. None that we know of. 
Then the Court adjourned till Five of the Clock. 


About Five of the Clock the Court met, and the Pri- 
ſoner being brought, the Court proceeded. 


Mr. Att. Gen. My Lord, Mr. Lindſay the Pri - 
ſoner hath been convicted of High-Treaſon, and l 
pray the Judgment of the Court. | 

Cl. of Arr. David Lindſay, thou haſt been ar- 
raigned fot High-Treaſon, and thereof convicted, 
what haſt thou to ſay why Jadgment ſhould not 
paſs againſt thre ? 

Mr. Lindſay. My Lord, I refer my ſelf tv the 
Queen's Mercy. 

L. C. 7. Holt. Have you any Thing to plead for 
your ſelf, or by your Council? 

Mr. Williams. My Lord, I did deſign to have 
inſiſted upon a Point in relation to this Statute, 
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fpon which the Indictment againſt the Priſoner 
is grounded; but underſtanding it has been alrca- 
dy under the Conſideration of your Lordſhip, and 
the reſt of my Lords the Judges, and that it has 
received your Lordſhip's Determination, Iſhall chuſe 


to vave it; but this, with Submiſſion, I do infiſt up- 


on; That it is not ſhewn in this Indictment that 
the Priſoner was a Subject of King Miliam at the 
Time of his going into France, or at the making 
this Act. Now, as I humbly conceive, the very 
Words of the A& require, that the Party ſhould be 
a Subje& at that Time. The Words are thus, It 
any of His Majeſty's Subjects, who have after the 
r1th of December gone into France, if they return 
without Licenſe they ſhall be guilty of High-Trea- 
ſon. Now by the Words of the A&, it ſeems re- 
quiſite that he ſhould be a Subject at the Time of 
his going into France; or at leaſt at the Time of 


the making of the Act. So that, with Submiſſion, 


the Indictment does not agree with the Act of Par- 


liament, unleſs it be ſhewn that the Priſoner was a 
Subject at the Time of his going to France; and 
no Indictment in any Caſe, much leſs an Indict- 
ment for High- Treaſon ſhall be aided by Intend- 
ment. And in this Caſe, my Lord, there 1s 


the leſs room tor an Intendment, that the Priſoner 


was then a Subject, becauſe it is not ſhewn that 
the Pri ſoner was a natural born Subject, or that his 
Treaſon was contra naturalis allegiantie debitum. 
And it not being ſhewn that he was a Natural Sub- 
ject, ir muſt be ſuppoſed he became a Subject by 
Naturalization, or by Denization, which might be 
ſince his going into France. — My Lord, I muſt 
own, tis faid in the Indictment that he was a Sub- 
je& of King William, but tis not ſaid when he was a 
Subject; fo that it may be as well ſuppoſed he be- 
came fo after he went into France, as before; and 
the rather in regard he is not ſhewn to be a Na- 
tural- Born Subject. And we take it, that by the 
Penning of this Law, which ſays, I any of his Ma- 
Jeſty's Subject, who have gone into France, &c. 


it muſt be meant of a Subject at that Tim, or at 


the Time of his going into France; and it not be- 
ing ſhewn that he was a Subject at that Time, 
we humbly take it that the Indictment is inſuffi- 


cient. 


Mr. Raymond. My Lord, we ſay, with great 


Submiſſion, that this Indictment is not good, be- 


cauſe it does not ſhew that Mr. Lindſay was a Sub- 
je& of the late King at the Time ot the making the 
Act, nor any Time before. If this Perſon had be- 
come a Subject of the King after the making of 


the AR, as he might by Derivation, and had re- 


turned into England, having been in France in the 
Time mentioned in the Act, he would not be with- 
in the Act. Therefore it was neceſſary to ſhew at 
what Time he was a Subject. It is not laid in the 
Indictment, that he was a Natural-born Subject, 
nor do I pretend that it is neceſſary in an Indict- 
ment for Treaſon, becauſe one that owes Local Al- 
legiance may be guilty of Treaſon. But they ought 
to have averr'd, either that he was a Natural-born 
Subject, and that he ſhall be intended ſo always; 
or elſe, that he was a Subje& at the Time of the 
making of the A&, otherwiſe he won't be within 
the Act; becauſe the Words of the Act ſeem to tie 
it up to Subjects at the Time of the making the Act, 
by the Words which follow, viz. Who have gone 
into France, &c. 

Sir T. Powis. I have look'd both into the In- 
dictment and the Act. One Part of the Objecti- 
on is, that he is not a Natural Subject. That is 


3 Ann. 
not to be inſiſted on, for there is no ſuch Thing; 
the Act; for the Act ſays, F any of His Majeſty 


' Subjefts ; and there is no need of laying any more 


in the Indictment than the A& requires: and j 

not intended to be confined to — : 7 
Part of the Objection is, That it is not alledged that 
the Priſoner at the Bar was the Subject of Kine 
William at the Time when the Act was made. Now 
there is no need of alledging theſe Words in the 
Indictment; for the Act runs thus, Therefore be it 
enacted, that if any of His Majeſty's Subzefts, who 
have at any Time, fince the 11th of December, 1688. 
voluntarily gone into France, without Licenſe from 
His Majeſty King William, or from Queen Mary 
/pall return: And the Indictment does lay it, that 
this Priſoner was a Subject of the late King 17/1 
liam, and that he is now a Subject to the preſent 
Queen; and that he, after the 11th of December 
1688, did go into France. Now ſure here is al- 
ledged in this Indictment that the Act refers to; 
that is, That if any Sulject, who went into France 
after the 11th of December 1688, ſhall return into 


England. And the Indi&ment ſays, he was a Sub- 


ject of King William, and that he did go into 
France aiter that Time, and did return into Eng- 
land after the Time prohibited by the Act. Here 
is nothing required in the Act, but what is laid in 
the Indictment. And it is a very ſtrange Objecti- 
on to ſay that we ſhould averr that he was a Sub- 
ject when this Act was made; this ought to have 
been ſhewed on the other ſide, if it be otherwiſe, 
Here 1s that in the Indi&ment which is conforma- 
ble to the Act, and there is no more neceſſary, than 
to deſcribe the Perſon according to the Act. 

Mr. Att. Gen. My Lord, we have taken that 
Method in the Indictment that is proper, that is, 
to purſue the Act of Parliament; we have laid him 
as the Act deſcribes Now they fay, that it being 
not thewn that he was a Subject at the Time of his 
going into France, he is not within the Act. But 
when a Man is laid in the Indictment to be a Sub- 
ject, it is a ſtrange Objection to fancy we muſt | 
mention the Time of his beginning to be a Subject. 
We have ſhew'd he was a Subject before the mak- 
ing of the A&, and we have ſhew'd he was a Sub- 
ject after ; and he is preſumed to have always been 
a Subject, unleſs ſpecial Matter is ſhewn when he 
was not a Subject, as that he was an Alien, and 
at a particular Time naturalized or made a De- 
nizon ; which without Proof will not be preſum- 
ed; and this Objection ſhould have betore a- 
riſen from Evidence. It is laid likewiſe to be 
contrary to the Duty of his Allegiance, being a 
Subject of the late King William, and of the pre- 
ſent Queen. 

Mr. Williams. My Lord, this Exception againſt 
the Indictment ſeems, with great Submiſſion, not 
to be anſwer d; I go upon the Words of the Act: 

If any of his Majeſty's Subjects, who have fince the 
11th of December, 1688, gone ints France, My 
Objection is, That it is not ſhewn, that at the 
Time of going into France, nor when the Act was 
made, that the Priſoner was a Subject; and it not 
being ſo ſhewn, to intend the Priſoner then a Sub- 
ject, is helping the Indictment by Intendment, 
which cannot be. And I fay there is the leſs room 
for this Intendment here, becauſe this Priſoner is 
not ſhewn to be a Natural Subject. : 

Mr. Raymond. My Lord, every Word of this 
Indictment would have been true, if this Gentle. 
man had been an Alien, and become a Subject af- 


ter the Act was made, and before the late —_ 
| = ied. 


1704. „ 
7 et in ſuch a Caſe he would not have 
= Men dhe Act: For if he had been a Stranger, 
and aſter the Act had been denizon d, and then had 
returned into England, having before been in France, 
that would not have been within the Act, becauſe the 
Act ſays, I any of the King s Subjefts, who have gone 
into France, ſhall return: Which muſt be meant, 
that were ſo before the Act was made: And yet 
that is all this Indictment ſays. : 

L. C. J. Holt. That is a foreign Suppoſition. 
Can any Man ſuppoſe, that ſuch a Man that has 
been in France, that he ſhould be Naturaliz d or In- 
denizon d aſter ſuch an Act was made? And ſup- 
poſe it were ſo, that he was an Alien, and happen 
to be Naturaliz d by General Words; the Act does 
not ſay, If he ſhall be a Subject at his Departure; 
but if he were in Fance ſince ſuch Time, and re- 
turn after this Act. | 

He was a Subject to King Wiliam, and to Queen 
Anne; and that he went away fince the 11th of 
December, 1688. and return'd into England without 
Licenſe. 

This is an Indictment formed ſuitable to the Act 
of Parliament; it purſues the Words of the Act of 
Parliament. The A& deſcribes the Perſon, and ſets 
out what ſhall be. the Offence ; that is, One that 
is a Subject of the King, and has gone away into 
France ſince the 11th of December, 1688. and ſhall 
return without Licenſe. 

Mr. Williams. It appears not he was a Subject 
when he went away. | 

L. C. J. Holt. If any of his Majeſty's Subjects, 
that have gone away fince the 11th of December. It 
does not ſay, Any that ſhall go away; but that 
have gone away after the 11th of December. 

Mr. Fuſtice Powel. A Subject is ſuppoſed to be 

a Natural Subject, unleſs he be Naturalized aſter- 
wards: But now he being laid to be a Subject ac- 
cording to the Act, ſuppoſes him to be a Subject 
then. | 
Mr. Raymond. My Lord, we think, with Sub- 
miſſion, this is not an Indictment according to other 


Indictments. . 
Mr. Fuſtice Powel. It's enough that he is ſaid to 


be a SubjeR. | 

Mr. Raymond. But, my Lord, mult there not 
be a Diſtinction between a Subject that owes Na- 
tural Subjection, and commits Treaſon, and one 
that only owes Local Legiance? 

Mr. Safiice Powel. You might have ſhown thar, 
when you were upon the Evidence. 

Mr. Williams. My Lord, We humbly think it 
muſt be ſhown that he was a Subject, at leaſt at the 
time of the making of the Act. 

MM. Fuſtice Pouel. We muſt take him to be a 
Natural Subje&, unleſs the contrary appear, 

L. C. F. Trevor, We ſuppoſe that he was a 
Subje& at the Time of his going out of England ; 
and that the Indictment ſufficietly ſets forth. If 
you could have ſhown that he became a Subject at- 
terwards, that might have help'd you; bur elſe it 
ſignifies nothing. | | | 

L. C. F. Holt. Have you any more to ſay ? 

Mr. Williams. If we have flipt any Thing on 
Behalf of the Priſoner, which might have been of 
Service to him, we hope he ſhall not ſuffer for any 
Omiſſion of his Council; and therefore humbly 
pray, that your Lordſhip will favour him, and will 

leaſed to hear him for himſelf. | 
r. Lindſay. My Lord, What I have done has 
been out of Ignorance, and being ſupported by 
"a a People did. And therefore, my Lord, 
OL. V. 


for High- Treaſon. =_ 


having come into England bymy ſelf, I did not 
come with any Deſign of Harm, or to do any Thing 
contrary to the Law. As I am a Scotchman, it is 


not to be preſumed 1 can underſtand the Laws of 
England : And theretore, it I have done any Thing 


amiſs out of Ignorance, I hope your Lordſhip will 
make a tavourable Conſtruction of it; and repreſent 
=> Caſe to the Queen. And I hope, as Her Ma- 
jeſty has given me the Effects of her Mercy in Scor- 
land, I ſhall not feel the Effects of her Diſpleaſure 
in England. | | 

L. C. F. Holt. Mr. Lindſay, You have been in- 
dicted, and upon the Evidence of your own Confeſ- 
feſſion of the Fact alledged againſt you, and aiter a 
great Debate in Matter of Law, (which by you, 
and your Council, was urged on your Behalt) are 
convicted of High-Treaſon. That which now re- 
mains, is, To pronounce Judgment of Death upon 
you, which you are to ſuffer in that Manner which 
the Law hath appointed. Your Crime is, ' Return- 
ing from France without the Queen's Licenſe ; ha- 
ving before gone thither without any Licenſe from 


the late King or Queen. That Law which hath 


made ſuch your return to be an Offence of ſo high 
Nature, cannot (by any conſidering Engliſh Pro- 
teſtant) be thought to be ſevere : For they who, in 
the Time mention'd in the Act, choſe ratner to run 
into France, thanto ſtay in England; could have no 
other Inducement, than an Aftection to an Intereſt 
oppolite to the Proteſtant Religion, and the Ancient 
Conſtitution of this Kingdom. For they were re- 
ceived, protected and encouraged by that Prince, 


who is a dangerous and proteſs'd Enemy both to our 


Religion and Government. 'The Wiſdom of the 
Nation thought it abſolutely neceſſary to keep them 
out ; unleſs they ſhould either clear their Inno- 
cence, or give Satisfaction by their Repentance, that 
they were fit to be truſted here. For he that ſhould 
adventure to return, without doing either, muſt be 
preſumed to come in upon the ſame Principles, arid 
with the ſame Purpoſes, with which he went out: 
Which muſt be a conitant Danger, even to the 
Foundation of our Government, which is eſtabliſhed 
upon the Proteſtant Religion, and the Laws of the 
Kingdom. As to theſe Gn you 
have mentioned to be peculiar to your Caſe, they 
fall not under Conſideration ;. ſince they are nor 


ſufficient to juſtify you in acting contrary to the 


Law. Of what Conlideration they may be to ob- 
tain the Queen's Mercy, falls not under our Cog- 
nizance ; tor that is a peculiar Attribute, inſepa- 
rable from Her Majeſty's Royal Perſon, by whom 
it can only be diſpenſed. Our Buſineſs is to put the 
Law in Execution. And you muſt be convinced 
in your own Conſcience, that you have been con- 
victed on a full Evidence, proving the Fact, which 
hath proceeded from your own Mouth. We have 


all heard, and debated that Matter of Law which 


you urged by your Council in your own Behalf; 
and are all ot Opinion, that doth not avail you; 
but you are an Offender againſt an Act of Parlia- 


ment : And nothing remains now, but to prononuce - 


the Sentence of the Law upon you ; which is, 


That you ſhall be conveyed from hence to Newgate, 
the Priſon from whence you came, and from theice to be 
drawn upon a Hurdle to T'yburn ; where you are to 
be hanged by the Neck, and while you are alive to be 
taken down, your privy Members are to be cut off, and your 
Bowels to be taken out of your Body, and burnt in 
your View ; your Head is to be cut off, your Body is to 
be divided into Four Parts, and your Head and your 
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Quarters are to be diſpoſed as her Majeſty ſhall 


appoint. And the Lord have Mercy upon your Soul. 

Mr. Lindſay. My Lord, I beg that my Wit: and 
Children may come to me; and that I may have a 
Miniſter of the Church of England allow'd me. 

L. C. F. Hli. Jou ſhall have whom you will, 
according to what is uſual in ſuch Caſes. | 

Mr. Lindſay. I defire my Wife and Children 
may come to me alone, without the Keeper. 

L C. F. Holt. That is not to be permitted, that 
may occaſion Danger. | 

Mr. Lizdſay. 1 defire they may be lock d up 
with me. 

L. C. J. Holt. Mr. Lindſay, It is a Charge on 
the Keeper, that he admit them; but ſo as may not 
occation any Danger. 

Mr. Lindſ;y. It is a Trouble to the Keeper to 
wait on me fo long, (Two or Three Hours toge- 
ther) which was the Reaſon I defired it. And it a 
Miniſter come to me, I defire we may be private. 

L. C. F. Hli. He will uſe you with all the Cha- 
rity that may be; but he muſt do what 1s prudent. 
Nothing thac is reaſonable, or fit, ſhall be deny'd 
vou. 


3 Ann. 

Mr. Lindſay. My Lord, I ſhould be ſorry, if! 
deſired any Thing that is unreaſonable. M y Lord 
I ſuppoſe it is my Time now to ſay any Thing. 1 
ſnall ſay only thus much; that is, I well under- 
ſtood what Circumſtances I was in : I believe no 
Scotchman has been call'd in Queſtion upon that 
Act; and I believed in my Conſcience IT was no 


guilty. 


L. C. J. Holt. You are guilty of the Fag 
charg'd upon you; and it was a very reaſonable 
LAW. | 

Mr. Lindſay. My Lord, I own, the Reaſon was 
good for making the Act; but that the Reaſon 


that I am guilty of the breaking it, I cannot own 


that. | 
L. C. J. Holt. You are guilty of the Thing you 
are charg'd with. All that you can do now, is, To 
appeal to the Mercy of the Queen: She is the beſt 
Judge of it. | | 
Mr. Lindſay. My Lord, I reſt upon your Lord- 


ſhip's Repreſenting my Caſe to the Queen. 


Her Majeſty was afterwards pleaſed to grant him 
a Reprieve. | | | 


FFF 


CLXXVII The Trial of Jod Turchm at the Guild-Hall 
London, for a Label, entitled, The Obſervator, Nov. 


4. 1704. 3 Ann. 


The Queen againſt John Tutchin. 
London ſſ. , IE Information ſets forth, 
Sr That the Defendant being a 
FA EW Seditious Perſon, and a daily 
= == [wventor and Publiſher of falſe 
Nes, and horrible and falſe 
Lies and ſeait:ous Libels, and a perpetual Diſturber of 
the Peace of this Kingdom ; and wickedly and malici- 


ouſly deviſing the Government, and Adminiſtration of 


Inſtice under our Lady the Queen, to traduce, ſcanda- 
lize aud vilify ; and our ſaid Lady the Queen, her Mi- 
nifters and Officers, to bring into Suſpicion, and the ill O- 


Finien of her Subjects : The zoth Day of May, in the 


Firſt Year of Her Majeſty's Reign, at London, &c. did 


falty, ſeditivrifly and fſeandaloiifly, write, compoſe and 
publiſh, and cauſe to be written, compoſed and publiſhed, 


a certain falſe, malicicus, ſeditious and ſcandalous Li- 
bel, entitled, The Obſervator. In which Libel, (of 
aud concerning this Kingdom, and the Officers and Mini- 


ſters of the Queen) are coutained (inter alia) as follows. 


No. 11. Saturday, the 3oth of May, 1702. 
« At the ſame Time we [the Subjefts of this King- 
dom meaning] © conſider the French King's Succeſs in 
« his Bribery and Corruption, we ought to lament tac 


© {3d State of our own Country, [the Kingdom of 


England meaning] which affords ſo many Inſtances 
ce of Treachery. It we may judge by our National 
« Miſcarriages, perhaps no Nation in Europe has 
ce felt the Influcnces of French Gold more than Eng- 
© and And worthy it is our greateſt Lamentation, 
ce that our Dear Country [meaning this Kingdom 
& ſhould be thus weaken'd by Men of Mercenary Princi- 
© ples; when Countries interior to us in Strength 
© and Riches, are ſecured from Attempts of this Na- 


ture only by the Fidelity of their People. What 
*1sS the Reaſon that French Gold has not affected 
* Holland as well as England, but that their Mini- 
* ſtry is ſuch as is entirely in the Intereſt of their Coun- 


try, and altogether incorruptible > They prefer 


Men that are knowing in their Poſts, and are 
* active in Buſineſs : When, in England, we find out 
© Offices for Men, not Men for Offices. And a 
* Title of Honour gives a Man a Title to a Great 
Employment he is altogether ignorant of. By this, 
* and by preferring of Men by Intereſt and Favour, 
has the Exciſe, the Cuſtoms, and other Branches of 
* the Revenue intolerably ſunk: And by this means 
* has the Navy of England, our Chief Support, been 
* hitherto perſecily beuitchd. And can Lewis ſpend 


his Money better, than in getting Men into Of- 


** tices in England, who are either falſe, or ignorant 
* In the Buſineſs, or are his Friends? 


No. 23. Saturday, the 11th of July, 1703. 
That the Defendant afterwards, the 11th of July 


| following, anot her falſe, malicious, ſeditious aud perni- 


cious Libel, entitled, The Obſervator, falſiy, malicionſly, 
and ſeditioufly, did write, compoſe and publiſh, and 
cauſed to be written and publiſhed : In which Libel (of 
and concerning the Government of this Kingdom, and 
the Power of the People of this Kingdom) are contained 
(inter alia) as follows. | 
And this is a Prerogative of ſingular Advan- 
tage to the People of England; in that their Re- 
* preſentatives are the Judges of the Male-Admi- 
niſtration of their Governors; that they can call 
* them in Queſtion for the ſame, and can appoint 
* ſuch to wear the Crown, (meaning the Crown o 
* this Kingdom) who are fitteſt for Government: 
| | Which 
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« Which they have often done, and indeed which 
« js the Privilege of all free People, who are au- 
« thorized by the Laws of God and Nature, to 
« chuſe their own Governors. 


No, 19. Saturday the 12th of June, 1703. 


That the Defendant afterwards, the 12th of June, 
in the ſecond Tear of the Queer, did write and pub- 
liſh, and cauſed to be written and publiſhed, another 
falſe, ſcandalous and ſeditious Libel, Entituled, 'The 
Obſervator. In which ſaid Libel (of and concerning 
the Royal Navy of this Kingdom, and the Govern- 
ment of the ſaid Navy) are contained (inter alla) 


as follows: © Take one Time with another, the 


« Miſmanagements of the Navy (meaning the Roy- 
« i] Navy of this Kingdom) have been a greater 
cc Pax on the Merchants, than the Duties raiſed by 
« Parliament : We never had a better Navy, but 
« the Wiſdom of the Managers thereof is like a 
« bottomleſs Pit, paſt finding out. 


No. 20. Wedneſday the 16th of June, 1703- 
That the Defendant aſterwards,. the 16th Day of 


the ſaid June, did write and publiſh, and cauſed to 
be written aud publiſhed, another falſe, ſcandalous, 


and ſeditious Libel, entituled, The Obſervator ; in 


which was contain d (inter alia, of the ſaid Royal 
Navy, and the Officers of the ſaid Navy) as follows : 
* What avails it a Man of Learning and Parts, to 
* qualify himſelf for the Service of his Country 
on the Ocean? If he has Knowledge enough to 
© adviſe Neptune himſelf, it he has no Intereſt, he 
&« ſhall have no Preferment. How much does it 
e look to our Nation's Diſadvantage, to have Men 
© in eminent Stations in the Navy, who have not 
© ſo much as an Idea, a Notion, a Thought of Na- 
« val Affairs? To have Men to ſuperintend the 
< Building of our floating Caſtles, who know not 
the Nature of any Part of the Management? To 
© have Men employ'd in the Victualling, who qua- 
e lity themſelves for that Poſt by learning to write 
their Names, which is indeed a Poſt for a Philoſo- 
* pher bred to the Seca ? 


4.27% Saturday the 10th of July, 1703. 
That the Defendant afterwards, the 1oth of July 


following, did write and publiſh, and cauſe to be 
written and publiſhed, another falſe, ſcandalous and 


* defamatory Libel, entituled, Ihe Obſervator; in 


which are contained (inter alia, of one Daniel De Foe, 
who was indicted the 24th of Febr. in the firſt Tear 
of the Queen, before the Fuſtices of Oyer and Ter- 
miner at the Old-Bailey, London: Aud in July fol- 
bowing, was convicted upon his own Confeſſion, for 
compoſing and publiſhing a ſeditious Libel, Entituled, 
The ſhorteſt Way with the Diſſenters, or Propoſals 
for the Eſtabliſhment of the Church, and of the 


Judgment againſt him to pay a Fine of 200 Marks, 
aud do fland thiee Limes in the Pilliory, and to find 


Security for his good Behaviour for Seven Tears) as 
follows : Countryman, Truly Maſter Obſervaror, 
have no very good News for you: Mr. Daniel 
De Foe has pleaded Guilty to the Indictment 
* againſt him, for writing and publiſhing he 
* ſhorteſt Hay with the Diſſenters; and he is ſen- 
 tenc'd to and three Times in the Pillory, to pay 
* 4 Fine of 200 Marks, and to find Security for 
his good Behaviour for ſeven Years. Obſerv. The 
Court could do no otherwiſe than convict him, 


for a Libel. 
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© upon his pleading Guilty; habemus confitentem 


* reum, is very often the Voice of Courts of Judi- 


* cature, tis the Eaſe of Judges and Juries: If 
Daniel De Foe was in Expectation of Coleman's 
* Black-Box, he has found a Pillory inſtead of it. 
* I dont trouble my Head about the Cuſtom of 
** giving the Pillory to Authors, which is the Pu- 
** niſhment of Bakers. You talk'd juſt now of 
* turning Author, have a care of your Candle; you 
* ſee which is the ſhorteſt Way with Authors; 
* you mult all enter your ſelves into the Regiment 
* of Colonel Foe : The Law of England directs, that 
no Man ſhall be fined ultra tenementum; and 1 
* make no queſtion, but the Juſtice of the Court 
* has fined Mr. Foe anſwerable to his Eſtate: His 
* Security for his good Bchaviour for Seven Years, 
* without doubt, was rationally conſidered, as to 
* the Legality thereof. For my part, I am only 
* acquainted with Old Laws of England, the An- 
* cient Birthrights and Immunities of Engliſhmen :- 
* 'This I take to be the foundation of New Laws. 


No 17. Saturday the 20th of May, 1704. 


That the Defendant afterwards, the 20th of May 
lait, did write and publiſh, and cauſe to be written 
and publiſh'd, another falſe, ſcandalous, and ſeditious 
Libel, Entituled, The Obſervator. In which are 
containd (ef and concerning the Defendant, and a 
Proſecution to be had again him for divers ſeditions 
Libels by him, before that Time, compoſed and pul- 
lid) as follows : Countrym. Maiter Obſervator, 
© there's. another Plot againſt you (meaning the De- 
* fendant ) Obſerv. Prithee Man, there's a Plot 
* againſt the Queen, and the whole Nation; is it 
* any Wonder then, that there are Plots againſt me? 
„The High-Flyers are now plotting againſt every 
* honeſt Man in England, Tl tell you more of it, 
the next time we meet. Countrym. I fancy ſome 
** Sort of People plot againſt you, becauſe you en- 
* deavour to countermine their Plots againſt the 
Queen and Nation. Obſervator. You are right 
* enough ; but that ſhan't hinder me from dete&- 
ing their Deſigns, and from opening the People's 
Eyes: But prithee, what Plot is this? Countrym. 
* Why, Sir, it is a Plot preparatory to your Trial; 
* and if they can't effect this Plot, I ſuppoſe you'll 
* never be tried. They inſinuate into the Citizens 
* of London, that you have lately written very 
* ſcandalouſly, maliciouſly and treaſonably, and L 
* don't know how many other Lies, againit them 
* the (aid Citizens; and by this means they are 
minded to ſet your Jurors againſt you. Ob. This 
is likely enough; they'll leave no Stone unturn'd, 
* to ſuppreſs the Truth. TI underſtand, I ſhould 
© have been proſecuted by Bull the laſt Seſſions, but 
* that the High-Flyers did not like the Jury ; nay, 
they ſay they dont like the two Sheriffs, be- 
* cauſe they won't pack Jurics to find innocent Men 
“ guilty ”. To the Diſturbance of the Peace of this 
Ringdom, to the great Scandal of th? Queen and her 
Goverrment, and againſt the Peace of the Queen, 
her Crown and Diguity, &c. 


Proclamation was made for all Perſons to attend. 
| Then the Jury was caled. 


John Cooper, 
Thomas Briſcoe, 
| Alexander Pullington. 
Edward Pinſold being called, defired to be excuſed. 


Mr. Pinfold. 
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Nr. Pinfold. My Lord, I deſire J may be ex- 
cuſed. I do not know Mr. Tutchin, for I never 
ſaw him in my Life; but I have read his Obſerva- 


tors, and have ſeveral times publickly diſallowed 


them; and therefore ſome may think I am preju- 
diced againſt him. | 
Mr. Att. Gen. The Queſtion is 
only, whether he was the Author of 
theſe Papers? For that is the Matter to be tried. 
Mr. Pinfold. I] do not know that 
Mr. Mountague. But, my Lord, there may be 


* Sir E. Northey. 


ſomething more in it, for he publickly diſallowed his 
Papers. per 
I. C.J. Holt. You maſt not be excuſed unleſs 


the Quecn's Council will. | 
Mr. Mountague. My Lord, we Challenge him 
on behalf of the Defendant. 

Mr. Att. Gen. Shew your Cauſe. | 

Mr. Mountague. My Lord, our Cauſe is, that 
he himſelf looks upon himſelt as not indifferent. 

L. C. J. Fit. He ſays, he has read ſome of his 
Papers, and has publickly condemned them, that he 
did not approve of the Matter contained in them, 
but he does not know the Author. | 
Mr. Whitaker. But he ſaid he did not doubt but 
he was the Author of them. | 

Mr. Serj. Darnel. He is the fitter Man for a 

ury. 
Sir T. Pouis. He does not ſay he has diſapproved 


all the Papers he has read, and it may be thoſe" 


were not the Papers now in Queſtion. 

Mr. Mountague. My Lord, the Matter we are 
contending for, is, that one that is not altogether 
an indifferent Perſon ſhould not be on the Jury. 

Mr. Att. Gen. The Queſtion is not whether the 
Papers are Criminal, but whethcr the Defendant 1s 
the Author of the Papers; and it this Gentleman 
knows him to be Author of them, he 1s proper to 
be on the Jury: For the Jury are by Law to be 
of the Neighbourhood of the Place where the Fact 1s 
alledged to be done, becauſe they are preſumed to 
know what is done there? and if this be a Cauſe 
of Challenge, you may Challenge all People, and ſo 
there could be no Trial. | 

L. C. J. Holt. He can't be Challenged, unleſs 
he had given his Verdict before. 

Mr. Att. Gen. My Lord, we 
can have no jury in this way they 
are going. A juryman is not to be asked what his 
Opinion of the Cauſe is; what he will voluntarily 
ſay, he may; and if upon what he ſays voluntarily 
he is liable to Exception he may be ſet aſide. 

L. C. J. Holt. It is not a Challenge. 

Mr. Alountague. Surely, my Lord, he is not ſo 
indifferent as he ought to be. He ſays he has al- 
ready declared his Opinion publickly concerning 

Mr: Tutchin's Papers. = | 

Mr. Pinfold. My Lord, I know not well what 
he is indicted for, but it may be they are thoſe Pa- 

pers that I have given My Opinion of. 

Mr. Att. Gen. I believe no Man that has read 
them, bur has given his Opinion of them one way 
or other; but that is not a ſufficient Cauſe of Chal- 
lenge. 

Mr. Whitaker. Mr. Attorney, 1 hope you will 
not contend for one Juryman. 

Mr. Att Gen. He ſays, he knows not what Pa- 
pers he was indicted for, he ſays only that he has 
read ſome of his Papers, and has declared his diſ- 
like of them. 

L. C. J. Holt. Draw up your Challenge in Form, 
and it ſhall be conſider d. 


* Si S. Harcourt. 
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3 Ann, 
Mr. Att. Gen. If theſe Gentlemen think there 
is nothing in it, what need they pur us to this 
trouble. | 1 
Mr. Mountague. Indeed I believe there is ſome. 
thing more than ordinary in it, for I object on! 
what he himſelf has ſaid. . 
I. c. 7. Holt. I will have it done that it may 
remain a Deciſion ix perpetuam rei memoriam. But 
if you that are for the Defendant will wave it you 
Mr. Mountague. My Lord, we muſt inſiſt on it: 
they have Jurymen enough. : 
Mr. Sol. Gen. We cant tell whether we have or 
no, tor you may Challenge them all, as well as this 


Man. 


Mr. Mountague. No, I will Challenge no body 
beſides; and I challenged him, only becauſe he 
mentioned himſelf as not an indifferent Perſon, 

Mr. Sol. Gen. Is it a principal Challenge, or to 
the Favour ? 1 | 
L. C. J. Holt. A principal Challenge, if any. 

Mr. Sol. Gen. He can't Challenge to the Favour 
in Caſe of the Crown. - 

L. C. J. Holt. He makes it as a principal Chal- 
lenge; which muſt be determined, and you ſhall 
have my Judgment when drawn up ; it muſt be a 
principal Challenge or nothing ; for there can be no 
Challenge to Fayour in the Caſe of the Crown. 

Mr. Att. Gen. My Lord, we are not willing to 
put you to this trouble, we will leave it to Mr. 
Pinfold himſelf. | 

L. C. J. Holt. Then ask Mr. Pinfold. 

Mr. Att. Gen. Mr. Pinfold, Do you know who 
the Autnor of theſe Papers ? | 
Nr. Pinfold. I know nothing of it but what is 
commonly reported. I know not Mr. Tutchin if I 
ſee him; I have read his Writings. . 

Mr. Att. Gen. My Lord, we leave it to the 
Juryman himſelf. 

Mr. Pinfold. My Lord, I deſire to be excuſed. 

Mr. Att. Gen. Then we excuſe you. | 


Then the Perſons following were ſworn on the Jury. 


John Cooper, Mark Proctor, 
Thomas Briſcoe, Wiltam Grub, 
Alexander Pollington, | James Lund, 
James Dod, John Baker, 
Iſaac Bennet, Thomas Allen. 
Robert Fotherby, |\ Jaſper Waters. 


Then Proclamation for Information being made, the 
Court proceeded. 


Mr. Serj. Weld. This is an Information againſt 
John Tutchin: The Information ſets forth, That he 
being a ſeditious Perſon, and a daily Inventor and 
Publiſher of Lies, and maliciouſly deſigning to al- 
perſe the Government, and the Adminiſtration of 
it, has compoſed and publiſhed ſeveral malicious 
and ſcandalous Libels; ſome of them are relating 
to the Government, ſome to the Parliament, ſome 
to the Courts of Juſtice, other of them to the Mi- 


niſtry. I ſhall not now take up your Time in open- 


ing the Words at large, becauſc they are very long, 


and for that you will have them read to you, when 


the Witneſſes come to prove them. He hath plead- 
ed, Not Guilty. 
Mr. Att. Gen. 
Charge. 
Mr. Weld. The Charge is very long. The In- 
formation ſets forth, That he did Write, and Com- 


poſe 


You muſt recite the Words of the 


1704. G. H. 


ſe i 
ry 'The Obſervator, of and concerning the Govern- 


is is laid to be on Saturday the 3oth of 
Mon 2 Fi And the Words therein charged 
== him, are theſe: © At rhe ſame Time, we 
« he Subjects of England conſidering the Succeſs 
« of the French King, in his Bribery and Corrup- 
« tjon, we ought to lament the ſad State of our 
« own Country, which affords ſo many Inſtances of 
« Preachery, If we may judge by our national 
« Miſcarriages, perhaps no Nation 1n Europe has 
c felt the Influences of French Gold, more than 
England: and worthy it is our greateſt Lamenta- 
© tion, that our dear Country ſhould be thus 
« weaken'd by Men of mercenary Principles, when 
Countries inferior to us in Strength and Riches 
are ſecured from Attempts of this Nature, only 
« hy the Fidelity of their People. What is the 
& Reaſon, that French Gold has not affected Holland, 
as well as England; but that their Miniſtry is 
e ſuch, as is entirely in the Intereſt of their Coun- 
© try, and altogether incorruptible : They prefer 
« Men that are knowing in their Poſts, and are 
e active in Buſineſs. When in England we find 
Offices for Men, not Men for Offices; and a Title 
* of Honour gives a Man a Title to a great Employ- 
ment he is altogether ignorant of. By this, and 
by preparing of Men by Intereſt and Favour, has 
* the Exciſe, the Cuſtoms, and other Branches of 
* the Revenue, intolerably ſunk: and by this 
means has the Navy of England, our chiet Sup- 
© port, been hitherto perfectly bewitch'd : And can 
* Lewis ſpend his Money better, than in getting 
Men into Offices in England, who are either falſe 
© or ignorant in the Buſineſs, or are his Friends? 
And the Information further ſets forth, That on Sa- 
ꝛturday the 11th of Fuly, 1702. he publiſhed another 
Libel, called, The Obſervator ; in which are theſe 
Words : © And this is a Prerogative of ſingular Ad- 
* vantage to the People of England, in that their 
* Repreſentatives are the Judges of the Male-Ad- 
* miſtration of their Governors; that they can call 
« them in Queſtion for the ſame, and can appoint 
* {uch to wear the Crown, who are fitteſt for Go- 
« yernment : Which they have often done, and in- 
* deed which is the Privilege of all free People, 
* who are authorized by the Laws of God and Na- 
© ture to chuſe their own Governors.” It further 


ſets forth, That June 12, 1703. he publiſhed ano- 


ther Libel, called, The Obſervator; in which are 
theſe Words : © Take one Time with another, the 
* Miſmanagements of the Navy have been a greater 
* Tax on the Merchants, than the Duties raiſed by 
Parliament. We never had a better Navy; but 
* the Wiſdom of the Managers thereof is like a 
* bottomleſs Pit, paſt finding out.” The Infor- 
mation further chargeth, That on the 16th of June, 
1703. he publiſh'd another Libel, called, The Ob- 
Jervator ; in which were theſe Words: What avails 
it a Man of Learning and Parts, to qualify him- 
** {clf for the Service of his Country on the Ocean? 
* If he has Knowledge enough to adviſe Neptune 
* himſelf, if he has no Intereſt, he ſhall have no 
Preferment. How much does it look to our Na- 
* tions Diſadvantage, to have Men in eminent 
Stations in the Navy, who have not fo much as 
an Idea, a Notion, a Thought of Naval Affairs? 
* To have Men to ſuperintend the Building of our 
© floating Caſtles, who know not the Nature of 
f any one Part of the Management? To have Men 
4 employ d in the Victualling, who quallity them- 
_ ſelves for that Poſt by learning to write their 


for a Libel. 


and Publiſh a falſe and ſcandalous Libel, cal- 
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Names, which is indeed a Poſt for a Philoſpher 
© bred to the Sea? Ir's further ſet forth in the 
Information, That on the roth of Jul), 1703. he 
publiſh'd another Libel, wherein, among other things, 
are theſe Words relating to Daniel De Foe. 
Countiym. Truly, Maſter Obſervator, I have no 
* yery good News for you. 
has pleaded Guilty to the Indictment againſt 
him, tor writing and publiſhing The ſhorteſt Way 
* with the Diſſenters ; and he is ſentenc'd to ſtand 
three times in the Pillory, to pay a Fine of 200 
Marks, and to find Security for his good Beha- 
* riour of ſeven Years. Obſerv. The Court could 
do no otherwiſe than convict him, upon his 
* pleading Guilty; habemus confitentum reum is 
very often the Voice of Courts of Judicature ; tis 
* the cafe of the Judges and and Juries: It Daniel 
De Foe was in expectation of Coleman's black Box, 
he has found a Pillory inſtead of it. I don't 
* trouble my Head about the Cuſtom of giving 
the Pillory to Authors, which is the Puniſhment 
* of Bakers. You talk'd juſt now of turning Au- 
* thor, have a care of your Candle; you fee which 
is the ſhorteſt Way with Authors: You muſt all 
enter your ſelves into the Regiment of Colonel 
De Foe. The Law of England dire&s, That no 


“Man ſhall be fined ultra tenementum; and I make 


* no queſtion, but the Juſtice of the Court has 
* fined Mr. Foe anſwerable to his Eſtate : His Secu- 
ce rity for his good Behaviour for ſeven Years, 
* without doubt, was rationally conſider d, as to 
* the Legality thereof. For my part, I am only 
* acquainted with old Laws of England, the An- 
* tient Birthrights and Immunities of Engli/hmen - 
* This I take to be the Foundation of new Laws.” 
And that on Saturday, May 20. 1704 he publiſh'd 
another Libel, called, The Obſervator ; wherein, a- 
mong other things, are theſe Words: Countryman. 
* Maſter Olſervator, There's another Plot againſt 
* you. Ob/. Prithee Man, there's a Plot againſt the 
* Queen and the whole Nation, is it any Wonder 
that there are Plots againſt me? The High-Flyers 
are now plotting againſt every honeſt Man in 
England. I'll tell you more of it the next time 
** we meet. Coantrym. I fancy ſome Sort of Peo- 
ple plot againſt you, becauſe yon endeavour to 
countermine their Plots againſt the Queen and 
Nation. Obſerv. You are right enough; but 
that ſhan't hinder me from detecting their De- 
* ſigns, and from opening the People's Eyes: Bur, 
* prithee, what Plot is this? Countrym. Why, Sir, 


*1t is a Plot preparatory to your Trial; and if 


* they can't effect this Plot, I ſuppoſe you'll never 
© be tried. They inſinuate into the Citizens of 
London, that you have lately written very ſcanda- 
* louſly, maliciouſly and treaſonably, and I don't 
* know how many other Lies againſt them, the 


* faid Citizens; and by this means, they are mind- 


* ed to ſet your Jurors againſt you. Obſeryv. This 
is likely enough: They'll leave no Stone un- 
turn d, to ſuppreſs the Truth. I underſtand, I 
* ſhould have been proſecuted by Bill the laſt Seſ- 
* ſions, but that the High-Flyers did not like the 


* Jury. Nay, they ſay they don't like the two She- 


riffs, becauſe they won't Pack Juries, to find in- 
* nocent Men guilty.” The Defendant has pleaded, 
Not Guilty : Burt it we prove the Charge, I doubt 
not but you will find him Guilty. 

Sir T. Powis, My Lord, I am of Council with 
Her Majeſty. 


behalf of the Queen, againſt Mr. Tutchin. I ſhall 


not long entertain you about it, becauſe the Matter 


18 
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ww 177. The Trial of John Tutchin 


is ſhort. The Charge is, That he has publiſh'd ſe- 
veral Libels, ſcandalous and ſeditious, reflecting on 
the Government, and the Adminiſtration of it, in 
many Inſtances given at large. I think the Papers 


are ſix in Number; and by and by you will have 


them more particularly before you. I preſume, 


there ought to be made a difference between a juſt 
Liberty, and Licentiouſneſs. This Information is 


brought, that Men may be warned. The Plea he 
has made, is, T'nar he is not Guilty. The Matter 


we are to prove, is, That he was the Perſon that 


did Write and Compoſe theſe Papers, and did Pub- 
liſn them, or cauſe them to be done. My Lord, 
We ſhall call our Witneſſes: And notwithſtanding 


hat you have heard of late from the Defendant, 


relating to this Trial, I do not doubt but there will 
be all juſtice done. I am ſure, on our Side, nothing 
elfe is intended. And I doubt not, but if we prove 
that he did Publiſh theſe Papers the Jury will find 
him Guilty. 
Mr. Att. Gen. 


zors of the many he has Writ; ſometimes two, 
ſometimes three in a Weck. It is a great while 
that he has done it; and It has been the great In- 
dulgence of the Government, that he has not been 
proſecuted before. He has been taken Notice of 
by the Houſe of Commons, and been betore the Se- 
cretary of State; where he has been admoniſh'd 
to take care of what he ſhould Write: But he 
And now he 1s to be 
try'd for ſome of his Papers; wherein it will ap- 
pear, that he has taken the greateſt Liberty, I be- 
lieve, that ever Man took. Libels uſed to come 
out by ſtealth, and in the dark: But theſe have 
been publiſh'd openly, with all the Defiance ima- 
ginable. You may ſee how mild the Proſecution 
hath been, by what he has done ſince the Beginning 
of it: He has been writing in ſuch a manner, to 
prepare for the Trial, as I think was never done be- 
tore. A Proſecution of this Nature is of the great- 
eſt Conſequence : And it may be, I may be blam'd, 
being in the Office wherein I am, that there have 
not been more ſuch made. Here is the higheſt Re- 
flection on the Government imaginable. There can 
be no Reflexion on them that are in Office under 


her Majeſty, but it muſt caſt ſome Reflexion on 


the Queen who employs them. I believe there is 
hardly one in any conſiderable Poſt under the Go- 
vernment, but has been criminated by him: No- 
thing eſcapes him. He cenſures all Mankind; 
Writes magiſterially, and defies all Authority, and 
caſts the vileſt Reflexions on the Government : 
As if we, who are in the Queen's Service, made it 
our Buſineſs to corrupt Juries. And makes Re- 
flexions both on Sheriffs and Juries. Theſe are 
of the greateſt Conſequence in the World to the Go- 


vernment, and to every Body. For if ſuch mer- 


cenary Writers may have the Liberty to reflect on 
whom they pleaſe, no Man's Reputation can be ſafe. 
Gentlemen of the Jury, The Matter you are to 


enquire into, is, whether the Defendant be the Au- 
thor, or Publiſher of theſe Libels: That is the Mat- 


ter you are to try. What the Puniſhment muſt be, 


if you find him Guilty, is in the Judgment of the 


Court. We will produce our Witneſſes; and doubt 
not but you will do the Queen Juſtice. 


Mr. Sol. Gen. Call John How. | 


I 


| [He appear d, and was ſworn.) 
Show fin thoſe Obſervators. 


{hich was done; and he look'd them over.] 


My Lord, The Information is 
laid againſt Mr. Tutchin, for a few of his Obſerva- 


Have you look'd over them? 
Mr. How. Yes. | | | 
Mr. Sol. Gen. Then pray acquaint my Lord and 
the Jury, whether you know who compoſed and 
brought them to the Preſs ? 
Mr. How. I do ſuppoſe them to be Mr. Titchins: 
I dealt with no other Man for them. f 
Mr. Att. Gen. Acquaint my Lord and the Jury, 
how they came to be printed. - F 
Mr. How. About the latter end of March, 1702. 
J treated with Mr. Tutchin about writing an Ol- 
ſervator, to be publiſh'd Weekly : The firſt of 
which was publiſh'd in April, 1702. And all that 
have been printed ſince, I had from him, to this Year, 
Mr. Att. Gen. You look'd on theſe Papers here : 


Were theſe printed by the Direction of Mr. 


Tutchin ? | 

Mr. How. To the beſt of my Knowledge they 
were. They were always brought from him to me. 

Mr. Att. Gen. Was there any Agreement made 
between you about the writing of it? | 

Mr. How. Yes, it was agreed at firſt to write 
once a Week; and I was to give him half a Gui- 
nea for it. I have printed in all about 266. 

Mr. Att. Gen. Have you had frequent Diſcourſe 
with him about them ſince ? You ſaid, you printed 
in all about 266: Have you paid him for all? 

Mr. How. Yes. 

Mr. Sol. Gen. Have you had any Diſcourſe with 
him, wherein he has owned them all to be his? 

Mr. How. He has owned them from time to 
time, till within this Week. 

Mr. Sol. Gen. Has he own'd himſelf to be the 
Author of them ? | | 

Mr. How. He always own'd himſelf ro be the 
Author. | 

Mr. Sol. Gen. Have you had any Diſcourſe with 
him, leſt you ſhould come into Danger for it? 

Mr. Hew. Yes, I have had Diſcourſe with him 
about the Danger: And he has ſaid to me, I own 
my ſelf to be the Author: And do not fear; if any 
Danger happen, you are a Rogue to your ſelf and 
Family, if you do not diſcoyer me. | 

Sir T. Powis. Look on theſe Papers, and ſee if 
he deliver'd theſe very OZſervators to you: Were 
theſe the very lame ? | 

Mr. How. Yes. 

Sir. T. Powis. And was he paid for them by you? 

Mr. How. Yes. 

Mr. Mountague. I deſire to ſee them. 

Mr. Att. Gen. Deliver them to Mr. Mountague. 

Mr. Mountague. Take that Obſervator, and 
look on it: Tis that which they are about to read. 
[Then Mr. How loch d on it.] How long ago is it, 
that you had that Paper in your Cuſtody? 

Mr. How. I ſuppoſe this was dcliver'd out of 
my Shop, to be ſent to Mr. Borret. 


Mr. Mountague. Do you know you ſent that 


Paper? 
Mr. How. Yes, I deliver'd it, and put my Mark 
upon it. | | 
Mr. Mountague. How long ago? 
Mr. How. I do not juſtly remember it. 

Mr. Mountague. If you do not remember that, 
do you remember the printing of it? 

Nr. How. It was done at my Houſe. 

Mr. Mountague. When a Copy is brought to 
you to be printed, do you print that Copy always 
exactly? _ Ws 

Mr. How. As near as I can, I do. 
Mr. Mountague. The Queſtion I would ask you, 
is; Do you, when you have a Copy, ſtrictly keep 
| to 
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to the Letter of the Copy? Or do you, as you 


1 I it? 
hink convenient, alter it?, ; 
s Mr. How. I have alter d it oftentimes, to make 


- f : ; 
I Ne Mountague. Then you do take it on you to 


Mr. How. To ſtrike out a Line, never to alter 


i ſe. | 
8 „ Do you not inſert any Thing? 


Mr. How. Yes, frequently a Word. 

Mr. Mountague. Do you not take upon you to 
inſert ſeveral Words, and leave out ſeveral ? 

Mr. How. Tes. | 

Mr. Mountague. You do. Then I ask you, Are 
you ſure that that Paper is printed without Alteration? 

Mr. How. I do not remember any thing of that. 

Mr. Mountague. I ask you, Whether that Paper 
were not alter'd from what was ſent you ? 

Mr. How I cannot ſwear it. 

Mr. Att. Gen. Can you fay that Paper was alter d? 

Mr. How. Not that I know of _ 

Mr. Whitaker. Look on the Title; whoſe put- 
ting down is that? 

Mr. How. He agrecd to the Title. 
Mr. Mountague. Does the Paper come to you, 
entitled the Obſervator, or not? | 
Nr. How. 1 cannot tell whether he ever put it 
in. | 
Mr. Mountague. Who put it in then? 
Mr. How. It was agreed between us to call it 
The Obſervator. | 

Mr. Mountague. 
or did you ? 

Mr. How. 


that I know of. | : 
Mr. Mountague. But who writ the Title to it? 


L. C. J. Holt. They ask you this Queſtion : Who 
was it that put this Title to this Paper? 
Mr. How. I do not know but I might write it in 
the Paper at firſt, and ſo it was inſerted afterwards. 
L. C. J. Holt. Who was it firſt writ that Title? 
Mr. How. I do not know who did write that, 


Does he Write the Obſerwvator, 


There is no occaſion for the Title, 


He or I. I did firſt propoſe the Title to him. 


J. C. J Holt. Was that Title writ by him or you? 
Mr. How. I do net know, my Lord. 
L. C. J. Holt. Was there an Agreement made 


between you, that this Paper ſhould be writ once a 


Week with that Title? 

Mr. How. Yes, my Lord. 

I. C. J. Holt. Did he agree to that Title? And 

was he privy to it? | 

Mr. How. Yes, my Lord, it was agreed upon 
between us; and he agreed to write ſuch a Paper, 
with ſuch a Title. | 

Mr. Whitaker. Where did you come to this A- 
greement? 

Mr. How. I cannot tell. 

Mr. Whitaker, Was it in London, or Middleſex, 


Mr. How. I cannot tell. 

Mr. Whitaker. Where wcre they printed ? 

Mr. How. I printed ſome of them in Fenchurch- 
ſtreet, about Eighteen ; the reſt in Grace-Church- 
ſtreet. | 

Mr. Harris. Was that Paper alter'd by you, or not? 

Mr. How. I cannot remember whether I alter'd 
that, or no, | 

I. C. J. Holt. You ſay you alter'd ſometimes : 
Did you acquaint him with the Alterations you 
made ? | 

Mr. How. Sometimes they have been ſent to 


me; I knew not where to find him; and then J 
Vor. V. 
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face, after it was brought to you? 
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have alter'd them my elf, rather than be diſap- 
pointed. Ar other Times, I have been in his Com- 
pany ; and then I complained, and he has alter d 
them. And ſometimes he ſaid, You have the Pen; 
do you alter them. 

Mr. Sol. Gen. Can you fay, You alter'd a Sylla- 
ble in theſe Papers ? 

Mr. How. I cannot fay fo. 

Mr. Sol. Gen. Since the firſt Publiſhing of them, 
have you not publiſh'd them in Volumes ? 

Mr. How. Yes. | | 

Mr. Sol. Gen. And who gave Order for it? 

Mr. How. Mr. Tutchin. | 

Mr. Att. Gen. What Direction had you about 
this Volume? [ 4 Volume bound up being in Court.] 

Mr. How. That Volume was order d by Mr. 
Tutchin. He order'd me to bind up three Volumes: 
One of which he order'd to be deliver d to Mr. Bor- 
ret; which I did not deliver, by reaſon of a Proſe- 
cution at the O/d-Baily. 

Mr. Att. Gen. Did he order any other Man's 
Works to be bound up, or his own ? 

Mr. How. He order'd me to bind his own, with 
the Preface. | 

Mr. Att. Gen. Where is that Preface? - 

Mr. How. Before the Book: And he owned that, 
and put his Hand to it ? | 

Mr. Att. Gen. Had you paid for theſe ? | 

Mr. How. Yes ; He order'd me to bind up theſe 
together, and to deliver one of them to Mr. Borret ? 

Sir T. Powis. Did you pay him for the Preface ? 

Mr. How. Yes, and for the Index. | | 


L. C. F. Holt. Who made the Index? 
Mr. How. He did. | 
L. C. F. Holt. Did he write his Name to the Pre- 


Mr. How. It was deliver'd to me with his Hand 
to it; and he owned it. 

Mr. Sol. Gen. Then he owned all the Obſerva- 
tors to be his, by ſetting his Name to the Volume ? 

Mr. Mountague. Where was this Book deliver d 
to you to be bound up? 

Mr. How. I do not know, whether in London, 
or Middleſex, or Surrey. a 3 

Mr. Mountague. Reccollect where it was that you 
had this Diſcourſe about a Book ? 

Mr. Hou. I do not remember the exact Time. 

Mr. Mountague. But you remember the Diſcourſe : 
And can't you ſay where it was? 

Mr. How. No, indeed 

Mr. Mountague. The Preface they talk of, was 
it brought in Writing ? 

Mr. How. It was brought, or ſent in Writing; 
and I printed it from a Manuſcript Copy. | 

Mr. Mountague. How do you know he ſent it? 

L. C. F. Holt. What did you give him for that 
Preface and Index? = 

Mr. How. I think it was ten Shillings. 

Mr. Mountagze. My Lord, with Submiſſion, 
they cannot read this Paper: For if it be read, it 
muſt be read as the Paper of Mr. Tutchin. Now, 
as to this Paper that they produce, we do inſiſt up- 
on it, that is Mr. Hou's Paper, and not Mr. 
Tutchin's. For he tells you, That whatever Papers 
he had, or whatever Directions were given him 
from Mr. Tutchin, were in Writing. Now if Mr. 
Tutchin is to be charg'd with a Libel in Writing, 
they muſt produce that very Writing, or a true 
Copy thereof. And another Man's taking a Copy 
of my Writing, cannot be ſaid to make it my Wrt- 
ting ; eſpecially when it is not prov'd to be a true 
Copy. So that this Paper, which is printed by 

2 2 2 . Mr. How, 
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Mr. How, cannot be eharged on Mr. Tutchin. If 
one ſingle Penman had taken a Copy of it, if he 
could not be ſure it was an exact Copy, it could 
not be read; much leſs ſuch a Paper, which goes 
thro' ſo many Hands as this has done. And Mr. 
How ſays, He did often alter it, according to the 
beſt of his Underſtanding ; and therefore that makes 
it his Paper. For, by a very ſmall Alteration, a 
Thing may be made a Libel, that was not {o be- 
fore. And beſides, it appears by Mr. How's own E- 
vidence, that Mr. How makes an Advantage by the 
Printing and Publiſhing of it: And perhaps he 
makes Alterations, to make it ſell the better. That 
makes it nothing like to Mr. Turchin's Paper; and 


therefore they ought to produce that very Paper 


that was brought from Mr. Turchiz : And this Pa- 
per ought not to be read againſt him. 

Mr. Harris. My Lord, he does not {wear it is 
a true Copy; and therefore we cannot allow it to be 
read 


Mr. I\/hitaker. He has added the very Title: Ir 


is called an Obſervatcr; and he has put that Title 


to it. And he gives you no Account when, or 
where there was any Agreement made with Mr. 
Tutchin about it. | 

L. C. J. Holt. Where was the Agreement made 
for Printing the Papers? . 

Mr. How. I am not poſitive where it was: whe- 
ther in London, or Middleſex. I did think it was 
in Fenchurch-{treet; but he fays it was in the 
Strand. 

Mr. Muntague. Can you be poſitive it was in 


Fenchurch. ſtreet? 


Mr. How. I cannot be poſitive. 

Mi. Att. Gen. Where were they printed? 

Mr. How. In Fenchurch-ſtreet, 

My. Att. Gen. Where did you bind the Book, 
and put the Preface ? | 

Mr. Het. That Book was ſent out of my Houſe 
to be bound; and when it was done, it was ſent 
from my Houſc again. | 

Mr. Conyers. Did he come to Fenchurch-ſtreet, 
to direct the Printing at any time? 

Mr. Hu. Yes, ſeveral Times. | 

Mr. Weld. Did he agree with you to have them 
printed and publiſh'd 2 | | 

Mr. How. Yes. 

J. C. J. Holt. Have you the Original Papers of 
theſe Ol ſe, vators? | 

Mr. How. I have very few of them now. 

L. C. J. Holt. How came you to part with them? 

Mr. How. I thought there would be no Uſe 
made of them, and ſo I did not keep them: But 
I have moſt of the third Volume by me. 

Sir Z. Powis. My Lord, In Anſwer to this Ob- 
jection, I muſt fay, If this ſhall prevail in that 
Strictneſs, I rake it for granted, that inſtead of re- 


| ſtraining Libels, it will be the beſt and moſt effe- 


ctual Way to publiſh them. For the Author then 
hath nothing to do, bur when a Copy is printed, 
to deſtroy the ſame; and then no Evidence can be 
againſt him: Becauſe the Printer will be called on, 
to know it that which is printed agree with the 
written Copy to a Letter. If that be ſo, it will 
be impoſſible to come at the Author. Ir is not 


an Anſwer, to ſay, You may go to the Printer: For 


tho” he is puniſhable; yet it is more reaſonable to 
come at the Author. We have given a fair Evi- 
dence, that this is the ſame that was brought to 
this Man: And they do not make it appear, that 
he did add to, or diminiſh any of theſe Papers. The 
Printer ſays, The Defendant has avowed and juſti- 


3 Ann, 
fied all that he did for him ſince. the Beginning. 


That by his Order he collected all thoſe O; 
we inſiſt on, in this Volume; which he = N 


and publiſh'd ſufficiently : For here is his Index 


and Preface. And that he did publiſh this Volume 
there is no room to queſtion. We have given 0 
good Evidence of this as the matter will bear 

Mr. Att. Gen. My Lord, we have given as good 
Evidence as can be expected, of a matter of this 
nature. We are proſecuting the Author, and haye 
brought the Printer to give his Evidence ; which is 
all we are able to get: For it is not in our Powe: to 
prove, where the Defendant did actually write then 
The Printer had no Reaſon to take care of the Oi. 
ginal Papers, becauſe when they were printed, they 
were of no Uſe. He tells you, the whole Volume 
was printed, and owned by Mr. Tutchiz continual- 
ly, and by him directed to be made up into a Book 
and he paid Mr. Tutchin for writing them from Time 
to Time. If this be not a ſufficient Evidence of his 
publiſhing of them, it would be impoſſible to give 
any Evidence; for the Author would always rake a- 
way his Copy, and then he is ſafe. Theſe were print- 
ed and publiſhed in London; and wherever the A- 
greemeut was made, we may charge the Defendant, 
where the Papers were Printed, purſuant to an A- 
greement made between him and Mr. How; which 
makes the Compoſing and Printing his Act. 
Mr. Serj. Darnell. My Lord, it this be not Evi- 
dence, that this Man is the Maker or Publiſher of 
theſe Papers, his Agreement to have it done, his own- 
ing after it is done, and his own Confeſſion, and his 
being paid for it ; if this be not Evidence, nothing is. 

L. C. J. Holt. His Agreement to publiſh that 
Book, is ſufficient to prove that he owned it. 

Mr. Conyers. My Lord, there is one 'Thing very 
conſiderable; the Diſcourſe he had with this Man. 
Says he, If you are queſtion'd about it, I am the 
Author, I gave you the Copy, and directed the print- 
ing of it; and you are unjuſt to your ſelf and your 
Family, if you do not diſcover me. My Lord, they 
make this Objection: We did contract with Mr. 
How to make an Obſervator, but he made Altera- 
tions in it, as he thought fit; and ſometimes he 
ſhew'd them to him, and ſometimes not. Now it's 
clear, Mr. Tutchin did give him that Liberty ; and 
he cannot ſay, that there was any one of theſe Pa- 
pars that was altered. | 

Mir. Sol. Gen. And, my Lord, after there were 
an Hundred compoſed, he directs Mr. How to bind 
them up in a Volume, and puts a Preface and Index 
to them, and ſets his Name to it. Now that is 
certainly a Publication and owning of chem. 

Mr. Weld. So far as in that Book goes, there is 
Evidence that he 1s the Author and Publiſher ; and 
they have objected nothing to it : So that the only 
Queſtion is concerniug the other Obſervators. Now 
he ſays he had leave from the Obſervator to make 
thoſe Alterations. 


I. C. J. Holt. No he does not ſay fo. Heark 


you, Sir, Did you ever add any thing? 
Mr. How. Not that I know of, but a Word 
ſometimes to make it Senſe. 
Mr. Weld. Did he ever allow you to do it ? 
Mr, How. He has often ſaid, that Printer was a 
Blockhead that did not. | 
Mr. Mountague. My Lord, my Obje&ion was 
ſingly, as to the reading the Papers, not of the 
Book. The Thing they offer'd as Evidence, was 
the Papers; and we ſay they ought to produce the 
Originals, which they have not done. 
I. C. J. Holt. They offer the Book in Proof. 
| Mr. Mountaglie. 
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Mountague. Then, my Lord, I muſt beg 
* — 3 that likewiſc. For this Book is 
proved to be his, no otherwiſe, than by the Printer's 
ſwearing, that Mr. Tutchin order'd him to bind up 
three Volumes of his Obſervators ; and the Prin- 
ter himſelf has put together theſe Papers, and 
Mr. Tutchin has writ a Preface before them; but 
whether the Papers thus put together were ever 


examined, non conſtat: or whether the Eookbinder 


has made no Alterations, 052 conſtat. And it does 
not appear, that Mr. Turchin look d over any of 
the Papers that are here bound up. So that the molt 
the Queen's Council can make of this Evidence, is 
this: Here is a Book Mr. Tutchin rook to be his 
Book upon the outward Vicw of it, or at leaſt up- 
on the Credit of his Printer ; and therefore every 
thing in it muſt be read againſt him, as his. Sure- 
ly, my Lord, that onght not to be allowed of. 
When Dr. Drake was here tried tor being the Au- 
thor of a ſcandalous Book, it was ſworn againſt 


him, That upon ſhcewing him one of the Books he 


Vas charged with, he owned himſelf to be the Au- 
thor of it. But a Qucſtion being ask d, Whether 
the Book that was offer'd to be read in Evidence 
againſt him, was that very Bock that had been 
ſhewn him, when he owned himſelf to be the Au- 
thor? It was anſwered, No: Bur it was a Book of 
the ſame Impreſſion, and therefore ought as much 
to be read againſt him, as the Book he owned. 
But, as I take it, that Evidence was diſallowed 

Mr. Att. Gen. Mr. Mountague, You ſtate it 
wrong, for that Book was read. . 

L. C. J. Holt. That Book was read, tho it Was 
not proved as that very Book that was deliver'd. 
It was the Bookſeller that ſaid the Book was prin- 
ed by Dr. Drake ; but he would nor fay it was that 
very Book that was given in Evidence. He took a 
Bock with ſuch a Title : But was this the Book ? 
But he could fay, the other Book was never taken 
away. Now this Book is owned by Mr. Tutchin, 
by making the Preface and Index to it. 

Mr. Mountague. It was a Book of the ſame Im- 
preſſion with that which Dr. Drake had own d himfelf 
to be the Author of, that was ofier'd in Evidence. 

L. C. J. Holt. He took the Book from the Shop 
that was read, the other Book was in the Shop. 

Mr. Att. Gen. The Bookſeller ſaid he knew who 
writ the Book, but not who writ the Pretace. | 

Mr. Mountague. But, my Lord, be the Caſe 
one way or the other: The Thing we inſiſt on is, 
That they cannot read the firſt Papers produced, be- 
cauſe Mr. Tutchin has not owned that Paper in par- 
ricular for his, that is inſerted in the Book, 


L. C. J. Holt. Ii the firſt Paper was printed by 


his Order, according to the Bargain made between 
them, it is reaſonable it ſhould: be read. I do not 
know, ſays he, that I made any Alteration here; 
ſometimes I did alter, and ſometimes ſtrike out, and 
made ihe Expreſſion lower ; but I know not that I 
made any Alteration here; and when 1 did, I often- 
times acquainted him with it; but that I made any 
Alteration here, I know not : I printed it by the Copy, 
and the Copy is loſt. Now Mr. Tutchin would have 
him make up a Volume ; and, fays he, This Vo- 
lume I bound up by his Order, 


Mr. Mountague. My Lord, Here is a Paper of- 


fer d, which they cannot prove to be a true Copy; 
and will you let them read it, becauſe they produce 
another Paper like it, bound up in a Volume; which, 
by the way, is proved no otherwiſe to be his, than 
by his beſpeaking a Set of Obſervators to be bound 
up for him ? | L 
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L. C. J. Holt. It is the ſame. | | 

Mr. Mountague. My Lord, I think, with Submiſ- 
ſion, they may not read any of the Papers, if they 
have not examined the firſt Copy ſent to the Printer. 

L. C. J. Holt, A Man ſends a Copy to print, 
which is a Libel, and the Print is produced that is 
ſaid to be according to the Copy: There is another 
Print produced, that agrees with the firſt, which he 
hath owned. | | 

Mr. Mountague. My Lord, I did hope that the 
Queen's Council would have given an Anſwer to 
that Part of my Objection, That theſe printed Pa- 
pers are no more than Copies. 

L. C. J. Holt. It is more than a Copy. Every 
Copy of a Libel is a Libel; and every Printer of 2 
Libel is guilty of a Libel. | | 

Mr. Mountague. My Lord, It's true, every Co- 
py of a Libel is a Libel, Bur whoſe Libel is it? 

Mr. Harris. My Lord, it is not proved that he 
ever peruſed that Copy. 

Mr. Mountague. Pray, Mr. Hou, was it his Di- 
rection to pur theſe very Sheets together, or to make 
up a Volume of Ol ſervators? I do ask you, Whe- 
ther your Direction was to make up a Book of Ob- 
ſervators, or to bind up theſe very Sheets? 

Mr. How. He gave me Direction to make up a 
Set of O!ſervators. 

Mr. Mountague. Then you ſay, it was only to 
bind up a Set of Obſervators ; and ſo on your own 
Head you bound up theſe Obſermators. But can 
you ſay, he has look'd over all the Papers in that 
Book, and owned them ? 

Mr. Weld. My Lord, Here is a Man ſays, he 
order d him to deliver them to my Lord Net- 
tingham. | 

Mr. Mountague. How long is it ſince he gave 
you theſe Directions ? 1 

Mr. How. I é believe it was about a Weck after 
the Volume was publiſhed ? | 

Mr Mountague. How long ſince is it, that the 
Volume was publiſhed ? 4 

Mr. How. It was about April, 1703. 

Mr. Mountague. How long after did you deliver 
them ? 

Mr. How. I deliver'd them within a Week after. 

Mr. Att. Gen. There are but two of the Obſer- 
vators we charge the Detendant with in that Book ; 
and therefore we humbly inſiſt on reading of the 
printed Papers, on the Evidence we have given, 
which we take to be ſufficient to read them without 
the Book; theſe Papers being printed after this A- 
greement was made between them, and bound up 
by his Directions, he is anſwerable for them. 

Mr. Mountague. My Lord, 1 do, with Submii- 
ſion, fay it ought not to be read, tho' it be in that 
Book; for no Man has proved that Paper that is in 
it to be his. But it they lay any Weight on the 
owning the Book, the publiſhing the Book is a new 
Crime, for which he may be puniſhed afterwards, 
and he is not charged with it in this Information. 

Mr. Att. Gen. It a Man be indicted for being 
the Author of a Book ; being indicted once, he is 
indicted once for the whole Book. 

Mr. Whitaker. My Lord, We are indicted for a 
ſingle Paper; and that Book is not the Matter of 
the Indictment. 

Queen's Council. My Lord, We have done now. 
We deſire the Papers may be read. 

I. C. J. Holt. Read them both. 

Then the firſt Obſervator was read. 

Obſervator, May 30 1702. © Ar the ſame 


© time we conſider the French King's Succeſs in his 
ELL 


Bri- 
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« Bribery and Corruption, we ought to lament the 
« {ad State of our own Country, which affords ſo 
te many Inſtances of Treachery. If we may judge 
ce by our National Miſcarriages, perhaps no Nation 
cr in Europe has felt the Influences of French Gold 
« more than England; and worthy it is our greateſt 
ce Lamentation, that our Dear Country ſhould be 
ce weaken'd by Men of Mercenary Principles, when 


« Countries inferior to us in Strength and Riches 


cc are ſecured from Attempts of this Nature, only 
« by the Fedelity of their People. What is the Rea- 
< fon, that French Gold has not affected Holland, as 
« well as England; but that their Miniſtry is {uch, 
« 25 is entirely inthe Intereſt of their Country, and 
ce altogether incorruptible: They prefer Men that 


e are knowing in their Poſts, and are active in Buſi- 
. When in England we find Offices for Men, 
« not Men for Offices; and a Title of Honour 


ce gives a Man a Title to a great Employment he 1s 
« altogether ignorant of By this, and by prefer- 
ing of Men by Intereſt and Favour, has the Ex- 
« ciſe, the Cuſtoms, and other Branches of the Re- 


« venue, intolerably ſunk ; and by this Means has 


te the Navy of England, our Chiet Supporr, been hi- 
« therto perfectly bewitch'd : And can Lewis ſpend 
his Money better, than in getting Men into Of- 
« fices in England, who are either falſe or ignorant 
« in the Buſineſs, or are his Friends”? 


Mr. Soll Gen. The next is No. 2 3+ Saturday 


uly 11. 1702. 
Y & And this is a Prerogative of ſingular Advan- 


tage to the People of England, in that their Re- 


te preſentatives are the Judges of the Male-Admini- 
ce {tration of their Governors, that they can call 
them in Queſtion for the ſame, and can approve 
cc ſuch to wear the Crown who are fitteft for Go- 
© ernment ; which they have often done, and indeed 
& which is the Privilege of all free People, who are 
© authorized by the Laws of God and Nature to 
« chuſe their own Governors. 

Mr. Att. Gen. Now we will ſhew theſe Papers 
to Mr. How, for theſe are all that are in the Book. 
(They were ſhewn him.) Mr. How, pray tell us who 
was the Author of theſe Papers ? 

Mr. How. Mr. Tutchin. 

L. C. J. Holt. How do you know that? 

Mr. How. I had them of him. 

Mr. Att. Gen. Did you pay him for them? 

Mr. How. I paid him for theſe very Papers. 

Mr. Mountague. What, theſe Papers that are now 
produced ? You never ſhew'd them to him, did you? 

Mr. How. No, but I ſhew'd him the ame Num- 
ber. 

Mr. Meountague. Have you read them to him? 

Mr. How. He has owned them all; he has own- 
ed them an Hundred and an Hundred times, all 
of them. | 

Mr. Mountague. Have you the Copy of theſe 
Papers by you ? 

Mr. How. No. | 

Mr. Mountague. Did you ſearch for them ? 

Mr. How. No, I have not. 8 

Mr. Harris. My Lord, If we had ſeen theſe Pa- 
pers, then we might have ſeen what Alterations were 


made in them. 


Mr. How. I believe he had them back again. 

Mr. Mountague. I believe he has not been ask d 
to ſearch for them. 

Mr. Att. Gen. Did not Mr. Borret ſend to you 
about the Original Papers? 

Mr. How. Les. 
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Mr. Att. Gen. Did you look out what you hade? 
Mr. How. Thoſe that I had were look d out. 

Mr. Att. Gen. What became of them? 

Mr. How. I know not, but he might have them 
back again. . 

Mr. Att. Gen. Thoſe that you did find, what 
did you do with them? | 

Mr. How. Thoſe that I have now, are but Two 
or Three. | | | 

Mr. Att. Gen. Did you carry all the Original 
Papers you had to Mr. Borret ? | 

Mr. How. Yes, all that I know of. 

Mr. Montague. Have you no Copies ? Did you 
not ſay you were not deſired to look tor theſe Ol ſer- 
vators ? IE Ov 

Mr. How. I ſaid, I did not know whether I was 
ordered to ſearch for theſe particular Obſervators. 

Mr. Mountague. Did Mr. Borret deſire you to 
look after theſe Original Obſervators? | 

Mr. How. 1 am not politive. 

I. C. J. Holt Did you deliver all thoſe that you 
had to Mr. Borret ? | | 

Mr. How. Yes, my Lord, all that I had at that 
Time; but I have had ſome ſince. 

Mr. Att. Gen. He told you before, That till 
there was like to be a Proſecution, he did not keep 
them, but ſince he did; and now he look'd for what 
he had, and deliver'd them to Mr. Borret. | 

L. C. F. Holt. Then Mr. Borret muſt be ſworn, 

| And he was ſworn accordingly. | 

Sir T. Powis. Mr. Borret, acquaint my Lord, 
and the Jury, whether you defired Mr. Zow to look 
out the Copics of the Ol ſervators. 

Mr. Borret. I ſent to defire Mr. Zow to look 
out all the written Copies of the Obſervators, which 
he had received from Mr. Tutchin ; and he aſter- 
wards brought me a conſiderable Number of them, 
and ſaid they were all he could find: And I have 
very carefully look'd them all over, but cannot find 
any one amongſt them that relates to any of thoſe 
Olſervators mentioned in the Information, except 
one, which is in May laſt, the which I have here in 
Court. 

Nr. Mountague. Did you ſend to Mr. Hou, to 
ask for the Original of theſe Papers here named? 

Mr. Borret. I did. | | 

Mr. Mountague. Will you produce the Papers 
you have? My Lord, they have taken thoſe Original 
Papers; and if they were produced, you would ſee 
how they are mangled. 

Mr. Att. Gen. If they were nothing to the Mat- 
ter, what did they ſignify? Only this is a popular 
Thing, and they muſt ſay a great deal. | 

Mr. Conyers. Read the Obſervatory of the t 2th of 
June, 1703, which contains theſe Words. 

(Which the Clerk read, as follows.) 

* Take one Time with another, the Miſmanage- 
ments of the Navy have been a greater Tax on 
the Merchants, than the Duties raiſed by Parlia- 
* ment. We never had a better Navy ; but the 
* Wiſdom of the Managers thereof is like a Bot- 
* tomleſs Pit, paſt finding out. 

Mr. Conyers. Now go on to No. 20. the 16th 
of June 1703. (Which the Clerk read, as follows.) 
What avails it a Man of Learning and Parts, 
* to qualify himſelf for the Service of his Country 
* on the Ocean? If he has Knowledge enough to 
* adviſe Neptune himſelf, if he has no Intereſt, he 
** ſhall have no Preferment. How much does it 
lock to our Nation's Diſadvantage, to have Men 
* in Eminent Stations in the Navy, who have not 
ſo much as an Idea, a Notion, a Thought 2 
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Pr irs? To have Men to ſaperintend the 
- — . — ont Floating Caſtles, who know not 
ec the Nature of any Part of the Management ? To 
« have Men employ d in the Victualling, who qua- 
« lify themſelves for that Poſt by learning to write 
« their Names, which is indeed a Poſt for a Philo- 
ec ſopher bred to the Sea? TS 
; - Mr. Tanner was Sworn, as t0 an Original 
Record, which he produced about Daniel De 
Foe's Trial, to be compared with the Paſſage to 

be next read. | 
Mr. Conyers, Now read the Obſervator, No. 27. 
Saturday the roth of July, 1703. (Which was 


d, as follows.) 
'Y _ Truly, Maſter Obſervator, I have 


© no very good News for you. Mr. Daniel de Foe 
«© has pleaded Guilty to the Indictment againſt him, 
<« for writing and publiſhing the ſhorteſt Way with 
c the Diſſenters ; and he is ſentenc'd to ſtand Three 
« Times in the Pillory, to pay a Fine of 200 Marks, 
« and to find Security for his good Behaviour for Se- 
« yen Years. Obſer. The Court could do no other- 
ec viſe than convict him, upon his pleading Guilty; 
cc habemus confitentem reum 1s very often the Voice 
ce of Courts of Judicature: Tis the Eaſe of Judges 
cc and Juries. If Daniel de Foe was in Expectation 
cc of Coleman's Black Box, he has found a Pillory 
ce inſtead of it. I don't trouble my Head about the 
«© Cuſtom of giving the Pillory to Authors, which 
cc js the Puniſhment of Bakers. You talked juſt now 
© of turning Author, have a care of your Candle; 
© you ſee which is the ſhorteſt Way with Authors: 
& You muſt all enter your ſelves in the Regiment of 
& Colonel Foe. The Law of England directs, That 
cc no Man ſhall be fined ultra tenementum; and I 
cc make no queſtion, but the Juſtice of the Court 
cc has fined Mr. Foe anſwerable to his Eſtate : His 
«© Security for his good Behaviour for Seven Years, 
cc without doubt, was rationally conſider d, as to 
© the Legality thereof. For my part, I am only 
© acquainted with Old Laws of England, the An- 
« cient Birthrights and Immunities of Engliſhmon - 
5 This I take to be the Foundation of New Laws. 
Sir T. Powis. The laſt is of the 2oth of May laſt ; 
Mr. Borret, is the Original of that here ? 
Mr. Borret. Yes. 
Sir T. Powis. Who had you this of? 
Mr. Borret. I had it from Mr. How. 
Sir. T. Powis. Shew it to Mr. How. (Which was 
done. ) N | | 
IL. C. J. Holt. Whoſe Hand is that? 
Mr. How. To the beſt of my Knowledge, it is 
Mr. Tutchin's. | | EN 
L. C. F. Holt. Who had you it from? 
Mr. How. From Mr. Tutchin, or his Order. 
L. C. J. Holt. Did you pay him for it? 
Mr. How. Yes, my Lord. 
Mr. Att. Gen. Then that likewiſe was printed 
under the Title of the Obſervator ? 
Mr. How. Yes, Sir. 


Then the Paragraph was read. 

* Countrym. Maſter Ol ſervator, there's another 
Plot againſt you. Obſerv. Prithee Man, there's 
© a Plor againſt the Queen, and the whole Nation; 
is it any wonder then that there are Plots againſt 
* me? The High-Flyers arc now plotting againſt 
every honeſt Man in England. Tl tell you more 
of it the next Time we meet. Countrym. I fanc 
Y ſome Sort of People plot againſt you, wins 
© you endeavour to countermine their Plots againſt 
the Queen and Nation. Ozſerv. You are right 


for a Libel, 541 


&© enough; but that ſhan't hinder me from detea= 
© ing their Deſigns, and from opening the People's 
Eyes. But, prithec, what Plot is this? Conner ym. 
„hy, Sir, it is a Plot preparatory to your Trial; 
* and if they can't effect this Plot, I ſuppoſe you'll 
*© never be try'd. They inſinuate into the Citizens 
of London, that you have lately written very 
** ſcandaloufly, maliciouſly, and treaſonably, and 1 
don't know how many other Lies, againſt them 
the ſaid Citizens; and by this Means they are 
minded to ſet your Jurors againſt you. Obſ. This 
is likely enough; they'll leave no Stone unturn d, 
** to ſuppreſs the Truth. I underſtand, I ſhould 
have been proſecuted by Bill the laſt Seſſions, but 


that the High-Flyers did not like the Jury; nay, - 


they ſay they don't like the Two Sheriffs, be- 
cauſe they won t pack Juries to find innocent Men 
Guilty. | 

Mr. Mountague. Now, my Lord, we take it, 


there is a Variation between this Paper, and the In- 


formation. In the Copy, it is only C.; in the Infor- 
mation, it is Countryman. Now when they deſcribe 
any Paper, it muſt be as it is writ ; and they cannot 
ſay Countryman, when it is but C. 

J. C. J. Holt, He writes a Dialogue between 


the Countryman and the Obſervator ; but now he 


makes C. for Countryman. 

Mr. Mountague. My Lord, if they go upon the 
Libel, they muſt give it as it is a his own 
Hand. | | 

Sir T. Powis, That Letter is to be underſtood 


Countryman. 


L. C. J. Holt. When he us'd to write C. were 


you not to write Countryman at large? 

Mr. How. At firſt we were; afterwards as it 
might be intelligible. 

Mr. Mountague. Still we think they have not 
done enough: They have not proved this Thing 
ſufficiently, by the Witneſſes they have called. For, 
my Lord, we take it, that they muſt poſitively 
ſhew it was writ within the City. In the Trial of 
the Biſnops, it was proved to be all under their 
Hands: Let it was required then, that they might 


make it appear, that that Paper was writ in the 


County of Middleſex. 

Mr. Att. Gen. Mr. How, wheredo youlive now? 
Mr. How. In Grace-Church-ſtreet. 

Mr. Att. Gen. Let that Agreement be made 
where it will, the Publiſhing was in London; and 
we may lay the Information here. 


L. C. J. Holt. Where did you receive theſe Pa- 


pers ? | 
Mr. How. Moſt commonly they were ſent to my 

Houſe, in Talhot-Court, in Grace-Church-ſtreet. 
Mr. Whitaker. Have you not fetch'd ſome of 


them from Lambeth ? 


Mr. How. Yes, ſome of them. 
I. C. J. Holt. Suppoſe a Man draws up a Libel 
in Middleſex, and there agrees with a Printer who 
lives in London to print it: He takes it away, and 
prints it in London, and there publiſhes it. Now the 
ee. is, Whether he that drew it, is not guilty 
0 


Compoſing and Publiſhing of it in Londen? Every 


Copy is a Libel of it (elf. 

Mr. Mountague. Every Copy is a Libel; and 
the taking a Copy of a Libel, may be a Publicati- 
on: But that is not the Thing laid to his Charge; 
it is Scripfie & Compoſuik. Now the Writing is in 


the County of Surry ; there he writes, and there hs 


compoſes. 


L. C. J. Holt. He is charged with Writing, 


Compoſing and Publiſhing a Libel in Lendon. has ud 


— 
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he be not guilty of Writing there, yet he may be 


guilty of Compoſing it there. 


Mr. Mouutague. Nou, my Lord, as to the Pub- 
liſhing, the Printing is not the Defendant's Pub- 
liſhing : Thar afiects another Man. Therefore we 
think they ſhould give ſome Evidence ot his writing 
theſe Papers in London. 

Sir. J. Powis, My Lord, As to that, the Word 
Compoſuit is proper to relate to the Printing of it: 
(For the Printers have ſuch a Term as Compoſing.) 
And that is tully proved to be in London. And for 
Writing, (whether that be a material Thing between 
us) I take it, that he that does write a Libel, and 
ſends ic to London; and there, by his Authority and 
Directions, it is compoſed again in another Paper, 
and printed; that Paper is ſtill his Writing, wacrc- 
ever it goes. However, the other Words come up 
to the Caſe fully; becauſe it that which he writes is 
ſo publiſhed, it may be faid to be writ by him, 
wherever it is {o publiſhed. 

Mr. Att. Gen. We have proved his owning him- 
ſelt ro be the Author, and his cauſing it to be print- 
cd in London. | 

I. C. J. Holt. That is not an Evidcnce of his 
writing it. 

Ms. Att. Gen. My Lord, It is a Proof of his 
cauling it to be printed. | 

L. C. F. Holt. It he be guilty of a Fact in one 
County, you cannot charge it in another. But it 
he caus'd it to be printed in London, no queſtion ic 
will be a Publication here. T 

Mr. Att. Gen. The Compoſing and Printing is 
a Publication; and that we have proved to be done 
in London, purſuant to his Agreement. And we al- 
ſo charged him with writing the ſame; and as a 
Proof ot that, we have proved his owning himſclr 
to be the Author. It that be not an Evidence of 
his writing it, we can hardly ever prove that Part 
of the Charge of writing: For he that writes a Li- 
bel, will do it alone; and proving the Copics to be 
reccived in London, is an Evidence they were writ 
there firſt, if the Defendant doth not prove the con- 
trary. 

Mr. Whitaker. 

y from Lambeth. 

Mr. Att Gen. Where was it compoſed ? 

Mr. How. At my Houſe. EY. 

Mr. Att. Gen. Was he there at your Houſe 2? 

Mr. How. Yes; and I] had them from him 
there. 5 

L. C. J. Hlt. Did he write any of them there? 

Mr. How. Not that I know ot. | 

Mr. Att. Gen. Is Mr. Tutchin in the Court? 

Mr. Alo umague. I believe not. | 

L. C. F. Holt. Why is he not here ? 

Mr. Montague. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, to ſpare me a few 
Words in Bchali of the Defendant. I can hardly 
ſay I am of Council with Mr. Tutchin, becauſe [ 
have never ſcen him, but upon Recording his Ap- 
pearance in open Court; and he has not thought fit 
to ſend us any Inſtructions till this Morning, 


Mr. How ſwears, he had the Co- 


when we were juſt going down to Weſtminſter. 


But I do ſuppoſe, this Remiſneſs in his Temper, 
does proceed from his Innocency of the Accuſati- 
on againſt him: And he has a Mind to let the 
World jee, how eaſy it is to make his Defence; 
ſince he has pitch'd upon me for his Advocate, and 
given me fo little Time to prepare my elf for it. 


Burt as ſhort Notice as I have had of this Informa- 


tion againſt him, thus much I will beg leave to 
ſay to it in general; That it does by no means 
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come up to what the Gentlemen on the other Side 
call it, A Charge of Miting aud Publiſhing a falſe 
and ſcandalous Libel My Lord Cote has given 
us a Definition, or rather a Deſcription of a Libel : 
Says he, © Famoſus Libellus, ſeu infamatoria Sri. 
ptura, is made cither againſt a private Man, or 
* a Magifirate. If it be againſt a private Man 
it does deſerve to be puniſhed ; becauſe it is 
* likely to incite all the Family or Kindred or 
ſuch Perſon, to revenge the Injary ; which 
rends to the Breach ot the publick Peace. Ix 
it be againſt a Publick Perſon, as a Magiſtrate, 
it is a greater Offence : Becauſe it concerns not 
only the Breach of the Peace, but it is a Scan- 
dal to the Government. And it matters not whe- 
* ther ſach private Man, or Magiſtrate, be dead cr 
alive at the making of ſuch Libel ; becauſe the 
Friends and Relations ot ſuch Perſons, are inci- 
* red thereby to diſturb the Peace of the King- 
* dom. By all which Sayings of my Lord Coke, I 
do humbly ſuppoſe, That there can be no Live), 
here no Perſon certain is reflected upon, or ſcan- 
dalized. A Libel that points at no Body in parti- 
cular, is like a Shot at Random, that ſeldom does 
any Milchiet. And therefore I do take it, with great 
Submiſſion, That in this Caſe, Mr. Attorney ſhould 
have ſhewd us what Perſon (either pablick or 
private) thele Obſervators have aſperſed. My 
Lord Coke, in another place, does liken Libel- 
ling to Poiſon, which ſecretly deſtroys a Man's 
Reputation, as the other does his Lite, But cer- 
tainly it would be thought a ſtrange ſort of Indict- 
ment, to charge a Man with being guilty of Mur- 
der; and not mention ſome one in particular, that 
has loſt his Liic thro” the Defendant's Means or 
Procurement. Now pray, my Lord, how much 
does this Information diticr from ſuch an Indi&- 
ment? Here it is ſaid, That the Defendant T utchin 
has wrote and publiſh'd a falſe and ſcandalous Li- 
bel, of and concerning this Kingdom of England, 
and the Officers and Miniſters of the Queen. But 
a national Reflexion, that equally concerns every 
individual Perſon in the Kingdom with the Retle- 
tor himſelt, cannot excite and ſtir up the People 
to quarrel one with the other. And to tell me, che 
Miniſters and Officers of the Queen are particularly 
concern'd, does but give me Occaſion to ask, what 
Othcers and Miniſters Mr. Attorney is taking care 
ot? For I do net find any Miniſter of State, or 
other great Officer, ſo much as mention'd through- 
out this Record. A. Bailiff, or Conſtable, is one of 
the Quecn's Officers; and yet very few will think, 
a Man ought to be puniſh'd tor Scandal, that ſhall 
ſay of ſuch Officers and Miniſters, they commit fre- 
quent Miſdemeanors, and are of mercenary Princi- 
pics. Would it not have been caſy for Mr. Attor- 
ne) to have aſſigned the Particulars, if he knows 
ot any body that has been defamed by theſe Objerva- 
tors? But ſince the Information ſets forth no Par- 
ticulars, I hope the Jury will take it for granted, 
that nothing in theſe Papers can be affixcd to any 
Mans Door: But whatever has been writ, is ſpent 
in the Air; and J hope this Accuſation will vani 
there likewiſe. | | 
In the next place, my Lord, I would beg leave 
to take notice of the particular Papers, whtch hav? 
been ſcveraily read in Evidence. And the firſt that 
has bern produced, is one of the printed Olſerva- 
2073, agreed on all Hands to have been publiſh'd 
ſo long ago as the zoth of May, which was in the 
firſt Year of her preſent Majelty's: Reign. And 
as to this, the Charge is, That the Detendant has 
| | Writter, 
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z oſed and Publiſned it. But how 
_ —_ Three Particulars have been made 
= t be next obſerv d. And as to the writing 
of it, Mr. How has ſworn, Thar there was an A- 
reement made betwixt him and the Defendant, 
(but where, he cannot ſay) that Mr. Turchin ſhould 
write a Paper, ſometimes once, ſometimes twice a 
Weck, of the Publick Tranſactions: And ſuch a 
Paper has been writ by Mr. Tutchin ; but where 
this Paper was wrote by Mr. Tutchin, or deliver d, 
Mr. How cannot ſwear. However, {o far he goes, 
that from theſe Papers of Mr. Tutchin he has print- 
ed at his Houſe in London, theſe Papers are now 
produced. But on this Evidence, I muſt, with your 
Lordſhip's Favour, obſerve, That there are Two 
different Sorts of Libels ſpoken of: The one is in 
Writing; ſuppos d to be written by Mr. Tutchin, 
bur God knows where : The other in Print, own'd 
by Mr. How to be printed and publiſhed from the 
written Paper; which does not appear, and ot 
which no true Copy has been proved. Now we hope, 
therefore, my Lord, that the Gentlemen of the Ju- 
ry will rightly diſtinguiſh betwixt this F irſt and Se- 
cond Libel, and make a Difference betwixt the Act 
of Mr. How, and that of Mr. Tutchin. The print- 
ed Papers here produced, are ſtil'd the Obſervator ; 
ſo wasnot the written ones, if Mr. Hou be to be be- 
licved. The printed Obſervators are fold abour, for 
the ſole Benefit of Mr. How; and Mr. Tutchin re- 
ceives only a ſmall Præmium, for the writing once 
or twice in a Weck. Mr. Tutchin only carns his 
weekly Subſiſtance, by making Obſervations in the 
Country; and it docs not appear, that he concerns 
himſelf further about the Printing or Publiſhing of 
them. If he gets his Money, Mr. How may do with 
his Papers as he thinks fit. So that I muſt humbly 
inſiſt upon it, That what Mr. Zow has done within 
this City of London, can never reach Mr. Tutchin 
into Surrey or Eſſex. It has been ſaid indeed, and 
I ſhall not contradi& it, That the bare Tranſcrib- 
ing of a Libel, will make a Man guilty of Libel- 
ling: But for this Reaſon I doſay, That Mr. How 
only has becn guilty of making and publiſhing 
theſe printed Obſervators in Loudon ; And Mr. Tut- 
chin, 1f he be guilty, muſt be convicted of the mak- 
ing and publiſhing that, which can be ſworn to be 
his written Obſervations ; eſpecially ſince it has 
_ plainly appear'd, that the Papers written by Mr. 
\ Tutchin, have been frequently alter d by Mr. How, 
before they were printed off. | 
And if we conſider the Paſſages that have been 
produced; the Gentlemen of the Jury will perceive, 
a very little Alteration will make theſe Papers quite 
different from what they are. However, as they 
be, I hope there is no great Matter in any of them. 
The Firſt Olſervator ſays; © At the ſame time, if 
* we conſider the French King's Succeſs, in his Bri- 
** bery and Corruption, we ought to lament the 
© fad State of our own Country, which affords ſo 
many Inſtances of Treachery, &c. Now, pray 
who is We in this Caſe ? Says Mr. Attorney, in his 
Inmuendo, The People of England. But I hope an 
Inuuendo ſhall not make a Man guilty of a Crime, 
which otherwiſe can't be affixed upon him. But 
ſuppoling this ſame Paper were in truth written 
with relation to England ? will any one ſay, that 
(no Times whatſover) this Country has afforded not 
any Inſtances ot Treachery And what Part of this 
Intormation does ſo much as fix the Time to which 
the Obſervator alludes? It all, that is here ſet forth 
were written of a former Miſtry, I do ſuppoſe 
there would not be ſo much Blame laid on the Au- 


thor, as if he comes nearer the preſent Times : So 
the Time to which theſe Papers do refer, muſt cer- 
tainly be material, and fit to be confider'd of, before 
any one can rightly judge of this Caſe. And for 
want of its being aſcertain'd and determin'd whither 
theſe Reflections may extend, I hope the Jury will 
not very much regard them. | 
The next Charge does ſet forth a wicked Aſſerti- 
on to have been made, de & concernen Poteſtat. Po- 
puli Anglicani. But we muſt be in your Lordſhip's 
Judgment, whether the Paper that is produced, 
does make out that Aſſertion to be juſt as it's laid. 
I rake ir, with Submiſſion, that there is a maniteſt 
Variance betwixt the Charge and the Libel. The 
Charge makes him ſpeak of the Power of the People 
at large; when the Paper comes to be read thar 
ſpeaks of our Repreſentatives in Parliament. And 


ſurely there is a Difference, to ſay, The People at 


large can do ſo and ſo; and to fay, Our Repreſen- 
tatives in Parliament can do it. For inſtance ; The 
making of Laws is not in the People diſperſed over 
England; but in their Repreſentatives in Parliament, 
in Concurrence with the Houſe of Lords, when the 
Royal Aſſent does likewiſe concur with them; therefore 
I chink this Charge can't affe& us, upon Account of 


this Variance. The next Article then to be taken 


notice of is that concerning the Navy, ——— 

Mr. Soll. Gen. But Mr. Mountague ſays nothing 
of the Prerogative the People have, that the Re- 
preſentatives are the Judges of the Male-Adminiſtra- 
tion of their Governors; that they can call them in 
Queſtion for the ſame, and can appoint ſuch to wear 
the Crown, who are fitteſt for Government ; which 
they have often done. He paſles by all this ſcan- 
dalous Matter. | | 

Mr. Mountague. I did fo, Mr. Solicitor, and I 
did it on purpoſe, becauſe I look'd upon it as a Mat- 
ter not proper for you and me to talk of as Advo- 
catcs in this Place, And I am apt to think, my 
Diſcretion in paſſing it by will be more eaſily juſtifi- 
ed, than theirs that ſhall bring ſuch Points as theſe 
upon the Stage, to be talk'd on before this Aſſem- 
bly. I muſt declare for my own Part, that I think 
the Rights of Princes and the Powet ot the People 
too high Topicks tor me to meddle with ; let others 
do as they think beſt. I ſhall paſs over to the next 
Article concerning the Navy. © Take one Time 
* with another, the Miſmanagements of the Navy 
* have been a greater Tax on the Merchants, than 
* the Duties raiſed by Parliament? Now how 
does this relate only to the Navy Royal; it is no 
where faid, the Miſmanagement of the King's Na- 
vy, or the Queen's Navy. And the Word Navy 
docs, in my poor Underſtanding, fignify no more 
than a Number of Ships got together; and there- 


fore I do humbly conceive, there may be a Navy 


of Merchant Ships as well as a Navy of Men of 
War, tis altogether uncertain what Navy the Au- 
thor does allude to. 5 

L. C. J. Holt. Surely the Navy muſt be the Na- 
vy Royal. | 


Mr. Mountague. If it muſt, my Lord, yet no 


body can ſay that we never had any Miſmanage- 
ments in the Royal Navy, and whenever that has 
happened the Merchants of England, in all proba- 
bility have ſuffered for it. | 


Mr. Att. Gen. My Lord, I think all this Diſcourſe 


is ſuch as is not to be allowed. 

Mr. Sol. Gen. When a Man complains of the 
Miſmanagement of the Government, and then 
comes after this, and ſays that the People have 
a Power inherent in them to call their Goyernors 

do 
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o an Account: What is this? Does it want an 
Expoſition, thus to poſſeſs the People with an Opi- 
nion of the Power they have to call the King or 
Queen to an Account? What does ſuch Things 
tend to, but to raiſe in the People an Indignation 
againſt the Government ? | : 

Mr. Mouatague. My Lord, the Thing I was 
inſiſting upon was, that whatever is here {cr torth, 
is not brought within any Compaſs of Time, 
and there is no particular Reflection upon any 
Perſon whatſoever. Tho” mention is made of di- 
vers Miſmanagements and of ſeveral Miſcarriages ; 
yer all theſe Things may be faid of other Times 
long fince. And therefore, ſince this Exception 
goes to all the reſt of the Charges in the Infor- 
mation, I ſhall paſs by the other Particulars. And 
ſince I have taken up a great deal of your Lordſhip's 
Time already, I ſhall leave the reſt to theſe Gentle- 
men that are to ſpeak alter me. | 

Mr. Serj. Darnel. Will you ſay they are true? 

Mr. I bitaler. My Lord, here is an Accuſation 
that we did write and compoſe and publiſh rheſe 
Papers; now it appears that the firſt Author was 
often out of London, and that the Copy was often 


fetch'd from Lambeth, and other Places; and The 


Witneſs did apply the Title of Olſervator to every 


one of theſe Papers. Now that which they call 


Libellous is not in the Writing which we did write; 
and it we did not write it in London, I hope you 
will not find us Guilty of writing and publiſhing of 
a Libel. 

Mr. Abuntague. My Lord, we have not done 
any Thing as to the Printing atall ; we had nothing 
to do with 1t. | | 

L. C. F. Holt. Were not you concerned in print- 


ing it? I can't imagine how Mr. Hou came to pay 


for it elſe. Mr. How, what were you to give ior 
every Ol ſervator ? | 
Mr. How. For about Sixty-ſix of the laſt, I paid 
Twenty Sbillings a Time. | 
L. C. J. Holt. What did you give for them 
before? 


Mr. Jou. Half a Guinea a Time. 


L C. J. Holt. Was it the ſame Thing to him 


wherher you printed it or not? 

Mr. How. Yes; but I would not have given it 
him, it it had not been to be publiſhed. 

Mr. Mhitaler, My Lord, we are in your Judg- 
ment as to this Matter, whether they can find us 
guilty of a Libcl in London? | © 

Mr. Sol. Gen It was in London. 

L. C. J. Holt. Where was the Agreement made? 

Mr. Ww. I did think ar firſt that it was in the 
City, and I do think ſo; but he ſays it was in Sur- 
rey. The Papers were delivered ſometimes at my 
own Houſe, and ſometimes in the Country. 

Mr. Att. Gen, Were they delivered to you to be 
printed ? | 

Mr. How. Yes. 

Mr. Att. Gen. You ſaid you and he have mend- 
ed the Papers, has that been done at your Houſe in 
London; or in the Country? 

Mr. How. I do not know which. 

Mr. Mountague. Let me ask you one Queſtion: 
Can you ſwear to any particular Paper, that he de- 
liver'd that Paper in London? 

Mr. How. I do not know where they were de- 
livered. 

Mr. Weld. It need not be inſiſted on to find him 
guilty of all; it they find him guilty of the Pub- 
Iication, that will be enough; and that they cannot 
deny but he is guilty of that. When it is delivered 


that ſhall aſſert ſuch Doctrine. My Lord, I think 
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to be printed, it is as much a Publication as the 
compoling of it. | 

Mr. Mountague. But it does not appear chat it 
was delivered in London. | . 

Mr. Weld. But he owned it in London. 

Sir T. Powis. He did cauſe theſe Papers to be 
printed in London. | 

JL. C. J. Holt. He deliver'd them to be printed 
in London: How agrees to give him half a Guinea a 
Paper at firſt, and Twenty Shillings aiterwards ; and 
ſurcly then he deligned to have them printed. 

Mr. Mountague. He cares not what he does with 
the Papers, he was only to have ſo much Money 
tor them. z 

Mi. Att. Gen. My Lord, here they are fettins 
up a Doctrine that will make libelling fate, ſo that 
no Man ſhall. ever be puniſhed for it. We have 
charged him with writing, compoſing and publiſh- 
ing a Libel: We have proved the Agreement made 
with the Printer, be it in London, or out of London, 
is not very material. Now if there be an Agreement 
made out of London, for printing and publiſhing a 
Libcl; wherever that Libel is pt iited and publithed 
hie is guilty ; for whatever is done by his Agree⸗ 
ment, he is guilty of it. As to the next thing, 1 
am much concerned to hear them fay, that which 1 
never before heard urged in any Comr, that a Libel is 
not a Libel unleſs they aſſign ſome particular Perſon ; 
but 1 look upon it as the higheſt kind of Libels to 
refle& on publick Officers is general; on the Ad- 
miniſtration of Juſtice in general. I believe every 
one knows a Libel is a Libel, tho? particular Per- 
ſons are not named: If it refle& on Officers in ge- 
neral, as Miniſters of State, or Judges, or the like. 
Mr. Mountague would have it, that Reflections on 
the Miniſters ot the Crown is not a Reflection on 
the Queen ; and he would have it, that we ſhould 


have averr'd who theſe Miniſters are that were 


meant in the Libels. As to the firſt, certainly they 


that reflect on the publick Adminiſtration of ſu- 


ſtice by the Queen's Officers, do reflect on Her Ma- 
jeſty who places and continues them in their Offices. 
And to the Second Reflection, being in general on 
the Miniſtry, we ought not, nor could aver, who in 
particular he meant in theſe Libels ; the whole Ad- 


_ miniſtration under the Queen is reflected on, in 


placing in Officers in general; in the Management 
o: the Navy, and placing in the Officers thereof; 
and in the Adminiſtration of Juſtice in the Courts 
of Juſtice ; and what can be more ſcandalous ? 
There needs no Averment to explain theſe, in them- 
iclves they appear to be Libels ; and J hope ſuch 
Diſcourſes as have been made on this Occaſion tor 
the Defendant, will not meet with any Countenance; 
but I am ſurprized to hear it Juſtified here by a 
Council, That the People have Power to call their 
Governors to Account. | 

Mr. Mountague. I did not fay fo. 

Mr. Att. Gen. Certainly what you did ſay, viz. 


That you ſhewed more Diſcretion in paſſing it by, 


than we did in queſtioning the Defendant for it, and 
that we wanted Diſcretion in bringing this Mattcr 
on the Stage ; could have no other Meaning, but that 
the Matter was juſtifiable, but you would not in 
Prudence do it; which, I muſt fay, is the greateſt 
Liberty I have known taken by a Council. 

L. C. J. Holt. I did not hear him fay ſo. 

Mr. Mountague. I did not ſay fo, I faid it 
was more diſcreet to paſs it by than take notice of 
it. | 

Mr. Att. Gen. I will always proſecute any Man 


my 
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my ſelf obliged in Duty, being in the 3 Jam, 
always to take notice of ſuch Diſcourſes as theſe, 
which no Council ought to preſume to make. 
J. C. J. Holt. Gentlemen of the Jury. This is 
an Information that 1s preterred by the Queen s At- 
torney General againſt Mr. Tutchin, tor writing, 
ng, and publiſhing, or cauſing to be 
writ, compoſed, or publiſhed, ſeveral Libels againſt 
the Queen and Her Government; and all theſe that 
are ſer forth as Libels, are entitled, The Obſervator, 
and they are in Number Six. The firſt is ſaid to 
be made and publiſhed May 30, 1702. and in 
which Mr. Tutchin is charged with having this Li- 
bellons, ſcandalons Paragraph againſt the Govern- 
ment, and the Adminiſtration of it. The Words 
are theſe, © If we conſider the French Ring's Suc- 
e ceſs, in his Bribery and Corruption, we ought 
to lament the ſad State of our own Country, 
« which affords ſo many Inſtances of Treachery. It 
ee may judge by our National Miſcarriages, per- 
* haps no Nation in Europe has felt the Influences 
«© of French Gold, more than Euglaud; and worthy 
© it is our ercateſt Lamentation, that our Dear 
Country ſhould be thus weaken'd by Men of mer- 
« cenary Principles, when Countries interior to 
c qurs in Strength and Riches are ſecured from At- 
* tempts of this Nature, only by the Fidelity of 


„ their People. What is the reaſon, that French 


© Gold has not affected Holland, as well as England? 
ce but that their Miniſtry is ſuch as is entirely in 
© the Intereſt of tlicir Country, and altogether in- 
© corruptible : They prefer Men that are knowing 
© in their Poſts, and are active in Buſineſs. When 
© in England we find out Offices for Men, and not 
Men tor Offices; and a Title of Honour gives a 
Man a Title to a great Employment he is alto- 
* gether ignorant of. By this, and by preferring of 


Men by Intereſt and Favour, has the Exciſe, the 


© Cuſtoms, and other Branches of the Revenue in- 
* tolerably ſunk ; and by this Means has the Navy 
* of England, our Chief Support, been hitherto per- 
* feftly bewitched: And can Lewis ſpend his Mo- 


ce ney better than in getting Men into Offices in 


* England, who are either falſe or ignorant in the 
« Buſineſs, or are his Friends”? This now is charged 
on him as a Dctaming the Government, in employ- 
ing corrupted Officers, or ignorant Officers, when 


they are not fit for their Places. There is another 


that has been produced, which is the Second, that 
hath theſe Words: © And this is a Prerogative of 
* ſingular Advantage to the People of England, in 
that their Repreſentatives are the Judges of the 
Male-Adminiſtration of their Governors; that 


they they can call them in Queſtion for the ſame, 
and can appoint ſuch to wear the Crown, who are fit- 


* teſt for Government: Which they have often done, 


© and indeed which is the Privilege of all free People, 


* who are authorized by the Laws of God and Na- 
* ture, to chuſe their own Governors”. This is to 
** poſleſs the People, that they may at their Will and 
Pleaſure when they take a Fancy thereto, diſſeiſe the 
Queen, and ſet up what Governor they pleaſe. Theſe 
Two, and the reſt which I ſhall mention by and by, 


are given in Evidence. And it ſeems at firſt Mr. 


Tutchin came to Mr. How, the Printer, and there is a 
Contract made between them two, to print a Weekly 
Paper, and it was to be entitled, The Obſervator, and 
he was to have halt a Guinea a Time. Mr. Tutchin was 
to write, and the other was to print ; his Printing- 
Houſe was here in London. Accordingly he enters into 


this Contract, and from Time to Time has received 


Copies, and prints them, and has paid Mr. Turchin 
Vor. V. 
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for them, and has printed all his Obſervators, even 
to this very Day: Atterwards there came Two out 
in a Week. Now it is molt plain, that a Contract 
was made between Mr. Tutchin and Mr. How, for 
Mr. Tutchin to write and frame, and Mr. How ro 
print. And no body can imagine that Mr. Hor, 
the Printer, would give him Money, unleſs that 
wricten Copy were to be printed: But now ſay they, 
was there no Alteration made; but were they 
printed exactly purſuant to the Copy of Mr. 
Tatchin ? Yes, but theſe Two were not ; not butthar 
ſomerimes I made ſome Alterations ; for fays he, 
when I thought his Expreſſions were too paſſionate 
and ſevere, 1 apprehended Danger, and made ſome 
literal Alterations. But after this, theſe Two were 
read, and Mr. Tutchin owned them, and divers 
others, and ordered him to bind them in a Vo- 
lume, and he does ſo, and Mr. Tutchin makes a 
Pretace, and binds it to this Volume. Ir appears 
that his own Hand is to it, to the Preface, and was 
paid Money for them, and Mr. Tutchin owned this 


Number; fo that there is a full Proof that theſe. 


were compoſed by Mr. Tutchin, in order to be 
printed, and they were printed afterwards, and he 
has received Money for them. 

Now there are Four more which are charged in 


the Information, of the ſame Nature. One is thus: 


* Take one Time with another, the Miſmanage- 
* ments of the Navy have been a greater Tax on 
* the Merchants, than the Dutics raiſed by Parlia- 


ment: We never had a better Navy; but the 


* Wiſdom of the Managers thereof is like a bottom- 
* leſs Pit, paſt finding out”. A Fourth Paper hath 
theſe Expreſſions. © What avails it a Man of Learn- 
ing and Parts, to qualify himſelf for the Service 
* of his Country on the Occan ? If he has Know- 
* ledge enough to adviſe Neptune himſelf, if he has 
*no Intereſt, he ſhall have no Preſerment. How 
much docs it look to our Nation's Diſadvantage, 
to have Men in Eminent Stations in the Navy, 
* who have not ſo much as an Idea, a Notion, a 
© Thought of Naval Affairs? To have Men to ſu- 
© perintend the Building of our Floating Caſtles, 
who know not the Nature of any one Part of the 
Management? To have Men employ'd in the 
* Victualling, who qualify themſelves for that Poſt 
by learning to write their Names, which is in- 
* deed a Poſt for a Phloſopher bred to the Sea“? 
This alſo charges the Government for employing 
unfit Miniſters in the Navy. There is a Fitth and 
that hath theſe Words. © Countryman. Truly Ma- 
* ſter Obſervator, J have no very good News fot 
* you: Mr. Daniel de Foe has pleaded Guilty to 
* the Indictment againſt him, for writing and pub- 
* liſhing the ſhorteſt May with the Diſſenters ; and 
** he is ſentenc'd to ſtand Three times in the Pillo- 
ry, to pay a Fine of 200 Marks and to find Se- 
* curity for his good Behaviour for Seven Years. 
* Obſervator. The Court could do no otherwiſc 
than convict him, upon his pleading Guilty; Ba- 
* bemns confitentem reum, is very often the Voice of 
Courts of Judicature, tis the Eaſe of Judges and 
* Juries : If Daniel de Foe was in Expectation of 
* Coleman's Black Box, he has found a Pillory in- 
* ſtead of it. I don't trouble my Head about the 
* Cuſtom of giving the Pillory to Authors, which 
* 1s the Puniſhment of Bakers. You: talk'd juſt now 
* of turning Author, have a care of your Candle; 
* you ſee which is the ſhorteſt Way with Authors; 
* you mult all enter your ſelves in the Regiment of 
* Colonel Foe. The Law of England directs, that 
© no Man ſhall! be fined ultra tenementum; and IT 
: Aaaa * make 
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.. make no queſtion, but the Juſtice of the Court 
-. has fined Mr. Fee anſwerable to his Eſtate, His 
© Security for his good Behaviour for Seven Years, 
without doubt, was rationally confidered, as to 
4 the Legality thereof. For my part, I am only ac- 

quainted with Old Laws of England, the Ancient 
* Birthriohts and Immunities of Engliſhmen : This 
I take to be the Foundation of New Laws”. And 
then here is the laſt which hath theſe Words. Coun- 
A trym. Maſter Obſervator, there's another Plot a- 
* eainſt you. Obſerv. Prithee Man, there's a Plot 
* againſt the Queen, and the whole Nation; is it 
any Wonder then, that there are Plots againſt me? 
The High-Flyers are now plotting againſt every 
* honeſt Man in England. T'll tell you more of it, 
© the next time we meet. Coumtrym. I fancy ſome 
© Sort of People plot againſt you, becauſe you en- 
e deavour to countermine their Plots againſt the 
Queen and Nation. Obſerv. Lou are right e- 
* nough ; but that ſhan't hinder me from detecting 
© their Deſigns, and from opening the People's Eyes : 
© Bur prithee, what Plot is this? Countrym. Why, 
Sir, it is a Plot preparatory to your Trial; and if 
© they can't effect this Plot, I ſuppoſe you'll never 
© be tried. They inſinuate into the Citizens of 
* London, that you have lately written very ſcan- 


* dalouſly, maliciouſly, and treaſonably, and I 


© don't know how many other Lies, againſt them 
the ſaid Citizens; and by this Means they are 
minded to ſet your Jurors againſt you. Of. This 
© is likely enough; they'll leave no Stone unturn'd, 
* to ſuppreſs the Truth. I underſtand, I ſhould 
* have been proſecuted by Bill the laſt Seſſions, but 
te that the High-Flyers did not like the Jury; nay, 
© they ſay, they don't like the Two Sheriffs, be- 
* cauſe they won't pack Juries to find innocent 
© Men guilty”. 

This is the laſt of the Libels. Now whatever 
you admit concerning theſe, the ſame is proved con- 
cerning the other Two, except that of the Volume. 
Theſe he did receive from Mr. Tutchin, or by his 
Agent. He alſo paid Mr. Tutchin upon the ſame 
Account that he paid for the reſt, and they were 
printed here in London, and publiſhed. Now Mr. 
Tutchin did not at any Time complain that they 
were not printed according to the Copies ſent. As 
to the Copies they are loſt all of them but one of 
thefe Four. There are divers others, but they con- 
cern not this Information, but one, and that is Mr. 
Tutchia's Hand, the ſame Hand as the other Pa- 
pers, and by that Copy the Paper was printed, and 
Mr. Tu:chin alſo received the Money for it. So that 
now you have heard this Evidence, you are to con- 
ſider whether you are ſatisfied that Mr. Tutchin is 
guilty of Writing, Compoſing and Publiſhing theſe 
Libels. They fay they are innocent Papers and no 
Libels, and they ſay nothing is a Libel but what 
refle&s upon ſome particular Perſon. But this is a 
very ſtrange Doctrine, to ſay, it is not a Libel re- 
flecting on the Government, endeavouring to poſ- 
ſeſs the People that the Government is Male-admi- 


niſtced by corrupt Perſons, that are employed in ſuch 


or ſuch Stations either in the Navy or Army. 

To ſay that corrupt Officers are appointed to ad- 
miniſter Affairs, is certainly a Reflection on the Go- 
vernment. If People ſhould not be called to account 
for poſſeſſing the People with an ill Opinion of the 
Government, no Government can ſubſiſt. For it 
zs very neceſſary for all Governments that the Peo- 

ple ſhould have a good Opinion ot it. And nothing 
can be worſe to any Government, than to endea- 
vour to procure Animoſities; as to the Management 
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of it, this has been always look d upon as a Cr; 
4 G 4 2 Unimez 
_ = overnment can be ſafe — it be pu- 
Now you are to conſider, whether theſe Words 


have read to you, do not tend to beget an ill Opi- 


nion of the Adminiſtration of the Government > To 
tell us, that thoſe that are employed know nothi 
of the Matter, and thoſe that do know are not em- 
ployed. Men are not adapted to Offices, but Of. 
fices to Men, out of a particular Regard to their In- 
tereſt, and not to their Fitneſs for the Places; this 
is the Purport of theſe Papers. 8 
Now they on his behalf inſiſt on theſe Things: 
Firſt, they ſay you do not prove any Crime 
againſt him in London. Indeed it is not proved 
that he writ them in London; but the Queſtion is 
whether there is not Proof of the Compoſing and 
Publication in 7-::doz? There is Proof that th 
were ſent ro Mr. How, in order to print them in 
London. Now, whether he received them from him 
in London or no, (but ſuppoſe out of London,) yet if 
he received them to print them in London, that is 
a Publication in Lenden. It they ſcruple that Mat- 
ter, it ſhall be ſpecially found. If they were de- 
livered to be printed at London, IJ muſt leave it to 
your Conſideration, whether you will not find him 
Guilty of publiſhing them in London. They were 


ſome of them printed in Fexchurch-ſtreet, and others 


in Gracechurch-ſtreet, He knew where the Printer 
lived, the Contract was made, and he was paid for 
them. Gentlemen, I mult leave it to you; it you 
are ſatisfied that he is guilty of Compoſing and 
Publiſhing theſe Papers at London, you are to find 
him Guilty. 


Then the Fury withdrew, and about a Quarter of an 
Hour after return'd into Court. 


Clerk. Anſwer to your Names, c. How ſay 
you, Is John T utchin Guilty of the Charge laid a- 
gainſt him, or Not Guilty ? 

Foreman. Guilty of Compoſing and Publiſh- 
ing. 5 

L. C. J. Holt. They appeal from my Opinion; 

they don't find the Writing in e = they 


find him Guilty of Compoſing and Publiſhing in 


London, that is, ſuppoſing he did write them out 
of London, and deliver them in order to be printed 
in London. 1 | 

Mr. Soll. Gen. Do you find that the Papers, 
the ſeveral Copies of theſe Six Obſervators were de- 
livered to be printed in London? 

Foreman. Yes, Guilty of Compoſing and Pub- 
liſhing, but not of Writing. | 

Mr. Soll. Gen. Do you find him Guilty of the 
whole Charge except the Writing? 
Foreman. Les. . 

Clerk. Gentlemen, hearken to your Verdict, 
you ſay John Tutchin is Guilty of the whole Infor- 
mation, except the Writing? 5 

Foreman. Les. 

Clerk. And ſo you ſay all. 

Fury. Les. | 
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Y Lord, Mr. Tutchin has 
„ given me Notice that he will 
bring an Appeal in Arreſt of Judgment; and indeed 
he has given publick Notice of it, for it is put into 
the News-Papers. i | 

I. C. J. Holt. Is he here? 


Mr. Att. Gen. 


Mr. Mountag#t 


1704. G. H. 


Mr. Mountagiie. Yes, my Lord, he is about the 


Court. : 
Mr. Att. Gen. Call him. 

Cryer. John Tutchin, Gentleman. N | 

[ Then oo came ”_ Gas 

Mountague. May it pleaſe your Lordſhip 

ro * me few Words in behalf of the Defen- 

dant, John Tutchin. He was tried before your Lord- 

ſhip ar the Giild-Hall, London, on Saturday was 

Scvennight, for being the Author, Compoſer and 


Publiſher of ſome Papers entitled, The Ob ſervator; 


and there is a Verdict enter d againſt him, and now 
he appcars to ſubmit to the Judgment of the Court, 
which he humbly hopes ſhall not be given againſt 
him. For, my Lord, in the firſt Place I beg leave 
to take notice that we think there is Cauſe why 
your Lordſhip ſhould ſet aſide the Trial that has 
been had ; for we look on all the Proceedings upon 
the Writ of Diſtringas on which the Verdict is taken, 
as null and void. This is an Information againſt 
Mr. Tutchin for a Libel ; and the Facts laid in the 
Information are ſaid to have bcen tranſa&ed within 
the City and County of London. To this Informa- 


tion he pleaded the laſt Trinity Term, and the Ve- 


nire Facias was awarded the laſt Day of that Term, 
Retorn. Die Lune proxima poſt tres Septimanas San- 


ci Michaelis, which your Lordſhip knows was Octlo- 
ber 23. the firſt Day of the Term, and the Diſtrin- 


gas ſhould have iflued the very ſame Day ; but it 
fo happens that the Diſtringas in this Caſe does ap- 

car to have been ſued forth October 24. which is a 
Day after the Return of the Venire, and therefore 


we ſay the Diſtringas is naught, and all the Proceed- 


ings thereupon are null, becauſe there is no Award 
of the Court to warrant tins Diſtringas. In the next 
Place we ſay, that the Return, neither of the Venire, 


or the Diftringas, are as by Law they ought to be; 


for the Return of the Venire is Die Lune proximæ 
Poſt tres Septimanas Sancti Michaelis, and the Jury 
are to be brouglit coram Domina Regina apud 
Weſim. Die Jovis prox. poſt ; and the return of the 
Diſtringas is Craſt Anim. with an Hab. Corpora co- 
ram Regina apud Weſtm. For both which Reaſons 
we think it naught, becauſe when any Proceedings 
in Criminal Matters are laid in a Foreign County, 
the Proceſs muſt be made returnable at a Day 
certain. Day might be given coram Regina ubi- 
cung; | 


J. C. J. Holt. You mean at a common Day; and 


it is ſo, whenever Indictments are removed hither 
by Certiorari ont of foreign Countics. | 

Mr. Mountague. My Lord, we think there is 
no Difference to be made between the Proceedings 
in London, and other Counties more remote from 
Weſtminſter. | 

L. C. J. Holt. In Informations exhibited by Mr. 
Ait. Gen. in this Court for Crimes done in Foreign 
Counties, tis uſual to return the Proceſs upon 
Days certain. | 

Mr. Att. Gen. My Lord; Informations are of 
the Nature of a Bill. | 

I. C. J. Holt. Proceſs on an Indictment may be 
made returnable on a certain Day, if it be found 
in this Court; but if it be removed hither by Cer- 
tiorari it is otherwiſe. 

Mr. Mountague. My Lord, we take it that the 


Proceſs that has been hitherto taken out upon all 


Informations that charge Crimes on Defendants as 
done out of the County of Middleſex, has been made 


returnable on ſome common Return-Day, and not 


at a Day certain. 
Vor. V. 
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Mr. Att. Gen. It has always been allowed to 
be upon a Day certain, as well as upon a general 
Return Day; and it is ſettled and declared fo by 
the Court. | 


L. C. J. Holt. lam apt to think the Clerks have 


gone both Ways. 

Mr. Att. Gen. A Man takes a long Day if he 
will. 

Mr. Mountague. We have look d over many In- 
formations, and the Practice does not appear to 
have been ſo. But what does Mr. Attorney ſay to 
the firſt Exception we have taken? Here is a Diſ- 
continuance after the Return of the Venire, which 
was upon Octol er 23. and the Diſtringas bears Teſte 


viceſſimo quarto die Octobris 


L. C. J. Holt. Ay, what can you ſay to that, 
Mr. Attorney? That very Day the Writ is enter d 
there muſt be a Diſtringas. 


Mr. Att. Gen. My Lord, I know not how it 


came to paſs. I believe ſomebody has done it on 
Purpoſe. I defire the Clerk may give an Account 
of it. I never ſaw the Writ. I deſire Time to 
know how this has been manag'd. 

IL. C. J. Holt. There muſt be a Continuance to 
that Day ; if there be no Countinuance, all is 
fallen. | 
Mr. Att. Gen. If they come again, we will ſee 
how this has paſt. | 

L. C. J. Holt. If it be ſo, the Plea is diſconti- 
nued, and you muſt plead de Novo. | 
Mr. Mountague. My Lord, ſeeing it is in Court, 
I deſire it may be read now. 

Mr. Att. Gen. What need you make that Re- 
flection? Do you think we will make any Alteration 
in it ? 


Mr. Mountague. I hope I may ask that without 


making any Reflection: I am ſure I did not intend 


[Then the Record was read.] 

Mr. Att. Gen. Come again To-morrow. 

Mr. Mountague. Mr. Tutchin then you may go 
for to Day, bur be here again To-morrow. 

L. C. J. Holt, Is the Venire made returnable 
Die Luna? | 

Mr. Mountague. Yes, my Lord, it is, I look d 
upon 1t. | | 

Mr. Att. Gen. I will ſe if it can't be found 
out. 


November. 20. 

L. C. J. Holt. Mr. Attorney, will you go on? 

Mr. Att. Gen. My Lord, we are ready, if they 
will maintain their Exceptions. | 

Mr. Mountague. My Lord, we think we have 
no Occaſion to cite many Authorities and Preſi- 
dents to maintain the Exception, when it is appa- 
rent that there is a Diſcontinuance ; the Reading of 
it makes it appear, that the Diſtringas was ſued 
out a Day after the Venire, ſo that here is a N 
Prius that has been iſſued out erroneouſly. The 
Statute ſays the Day and Place for taking Inquiſi- 
tions muſt be in Praſentia Partium. And 'tis plain, 
the Day and Place mentioned in this Writ was ap- 


pointed when the Defendant was not in Court, and 


therefore is null and void. : 
I. C. J. Holt. In Praſentia Partium, where is 
that required? | | | 
Mr. Mountague. By the Statute of N Prius, 
Which ſays, nec alterminentur hujuſmodi Inquifitiones 
coram aliquibus Juſticiarijs de Banco niſi ſtatuatur 
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tium. 
L. C. J. Holt. Which Statute do you mean? 
Mr. Mountague. The Statute of Weſtminſter the 
Second, Cap. 30. | | 
I. C. J. Holt Call for that Statute. 
Mr. Att. Cen. My Lord, I defire that they will 
maintain their Exception, for I am in the dark a- 
bour it, and that they may maintain it by the Au- 


thority of the Law, and not only by an ipſe dixit, 


and a Noiſc in the Town. 


L. C. J. Holt. They ſay the Exception main- 


rains it {cl}. | 

Mr. Att. Gen. My Lord, let them go on firſt, 
and then we will antwer them. If they will rely 
upon this Exception without Authority, then we 
muſt pray the Judgment ot the Court; but if they 


will bring Authority for it, we do deſire to hear 


them and ſhall give them an Anſwer. 


Sir T. Powis, My Lord, if they have any other 


Exception to make, I deſire they may make it now. 

Mr. J. Pouel. Mr. Mountague you have made 
one Exceprion, that is, of the Diſcontinuance of the 
Proceſs; now if you have any other Exceptions to 
make, you may make them now, 

Mr. Mountague. My Lord, the Exceptions 1 
have hitherto taken have been to the Trial. I 
mention'd this, and I mention'd another which 
I do not inſiſt on; fince I underſtand it has been 
otherwiſe ſettled, that is, about the Return of theſe 
Writs upon a Day certain; which, my Lord, I 
did look upon to have been wrong; becauſe 1 
did not think Mr. Attorney could ſhew any Pre- 
cedents of any ſuch Returns to warrant this; for 
I can find none, and I have ſearched in the Time 
of King Charles IJ. and in King Charles II. and 
Ring James. | | 

L. C. J. Heilt. If a Suit be commenced in the 
Common Pleas by Bill, as if an Attorney ſhall file 
a Bill there, the Proceſs is made returnable at a 
Day certain, and here our Proceedings by Bill 
are always at a Day certain. Now an Information 
which is originally filed here, is in Nature of a 
Bill, and the Proceedings therefore may be confined 
to a Day certain; but it any Indictment be brought 
hither by Certiorari, the Proceſs muft be returned 
at a common Day, and not at a Day certain. We 
had this Matter under Conſideration before, upon 
another Occaſion, and we thought it very reaſona- 


ble the Proceedings on Informations here ſhould be 


the ſame as the Proceedings by Bill, which are re- 
turnable on Days certain from any County of Eng- 
land. | 

Mr. Mountague. My Lord, if that be your 
Opinion, I have nothing to ſay to it. I have ſome 
Records here in my Hand, ſome in King Charles's 
Reign, and ſome in King James's Time, and all 
theſe are made returnable on the common Return, 
and one of theſe Records was ſettled by Sir H/illiam 


Jones. As to what the Officers ſay, they are di- 


vided I find, for ſome of them have told me, it is 
quite contrary to what Mr. Harcourt reports the 
Courſe of the Court to be. — 

Mr. Att. Gen. My Lord, I dare appeal to 
you, whether this has not been argued Twenty 
Times. | 

Mr. Mountague. My Lord, let Mr. Attorney 
ſhew Precedents. | 

Mr. Att. Gen. You muſt ſhew Precedents. 


Mr. J. Powel. It is otherwiſe when there is an 


original Proceeding. 


3 Ann; 
I. C. J. Holt. Have you any more Excep- 


Nr. Mountague. 1 rely on the firſt Exception. It 
lies on Mr. Attorney to anſwer this Exception, 
Mr. Att. Gen. My Lord, I deſire they may ſhew 


any Caſe or Reſolution of Law, that the Diſtringas 


ſhonld bear Tefte the ſame Day the Venire is re- 
turn d upon. The Diſtringas is awarded on the 
Roll upon the firſt Day of Term; and the Verire 
is returned the firſt Day of Term: And at the ſame 
Time it is awarded, that there ſhall be a Diſerin- 
gas, Day is given to the Party; that is the War- 
rant: For the Diſtringas and the Teſte never appear 
upon the Roll. If they have any Authority, I de- 
ſire they may ſhew it. My Lord, I think we can 
ſatisfy you, that it is right; or that it is amenda- 
ble. This is a Maxim of the Law, There miſt le 
Authority. | HT 

L. C. J. Holt. It may be the Thing is ſo plain, 
as to need no Authority. 

Sir T. Powis, I deſire to know, whether the A- 
ward of the Diſtringas is right on the Roll. I take 
it, that the Venirèe is return'd the firſt Day of the 
Term; and that there is thereupon a Diſtringas a- 
warded returnable, Die Jovis prox. poſt Craſi. A- 
nim. I beg to know, whether it be ſo or no. 

L. C. J. Holt. I have it in my Hand; and I was 
apprized of that before; and was going to ſtate it. 
For the Continuance of the Roll is right. The Ve- 
wire Facias is returu'd, Die Lune prox. poſt Tres 
Mich. On which Day, the Attorney appears on 
the _ Behalf; and the Defendant appears 
likewiſe. What is then done? deo præceptum eft 
Vicecomitibus London, quod diſtringant eos; itaque 
habeant Corpora eorum coram Domina Regina, . Die 
Jovis prox. poſt Craſt. Anim. Now, on what Day 
mult this Award be {aid to be? That muſt be that 
Day whereon the Venire is ſaid to be return'd; 
which is, Dies Lune prox. peſt Tres Mich. 'The A- 
ward of the Diſtriagas, therefore, by the Roll, is 
that very Day, the 23d: But the Diſtringas bears 
Date, not the 23d, but the 2.4th. 

Sir. T. Powis. Now do they rely on it, that not- 
withſtanding the Roll has awarded it Die Lune, 
yet becauſe the Diſtringas is dated Die Martis, do 
they rely on it, that this is to prevail, without any 
more to be ſaid to it ? | 

L. C. J. Holt. This is the true State of the Mat- 
ter. Now there is no Diſcontinuance on the Roll; 
for it appears on the Roll, that the Diſtringas was 
awarded the 23d. 

Mr. Broderick. The ObjeCtion is, That the Di- 
ſtringas has been ſued out without Warrant. They 
ask for Authorities. I believe we might ſhew 
Twenty. : | 

Mr. Att. Gen. My Lord, I deſire they would 
cite ſome Authorities of the Twenty they ſpeak of. 
I can ſhew them Caſes, where the Diſtringas's have 
been Tefted out of Term, or upon the Sunday : Theſe 
are to be ſet right. I would be glad to ſee any 
Authority, wherein it appears the Diſtringas mult 
be the ſame Day. I would be glad they would do 
more than ſay it. | 5 

Mr. Mountague. My Lord, Before I anſwer this, 
I would ask, Whether that Roll be the N. Prins 
Roll, or the Plea Roll ? 
I. C. J. Holt. It is the N Prius Roll. | 

Mr. Mountagu#. My Lord, The Plea Roll has 
been made right ſince I took my Exceptions. The 
N04 Prius Roll ought to be a Tranſcript of the Plea 

oll. 


Mr.] 
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of = 32 If the Niff Prius Roll be good, it is 
well enough. | | TY 3 

Mr. Mountague. My Lord, To have a Tranſcript 
of a Roll that has been made up ſince, is not right. 

My. Att. Gen. My Lord, He ſtrikes at the Root 
of the Court. | ; 

Mr. Broderick, My Lord, I would take notice, 
that it is the Courſe of the Court, that the Di- 
ſtringas ſhall bear Date the Day of the Return of 
the Penire. The Clerks tell me, they never knew 
ir otherwiſe. OR 

Mr. J. Powel. The Award is right: but you 
have not taken out a Writ according to the Award 
of the Coort : Whether that will be warranted ? 

Mr. Att. Gen. They have no Authority, but the 
Reaſon of the Thing; and then I think we may 
give this ſhort Anſwer : We do affirm, That it is 


right as it is: But if it were not right, we fay it is 


amendable. 
I. C. J. Holt. All the matter will be to prove 


that it is amendable. | 

Sir T. Powis. If need be, we may put the Mat- 
ter into the right way: For if che Diſtringas be 
not the ſame Day with the Award, we pray that it 
may be amended. | 
I. C. J. Holt. By what Law muſt it be amend- 
ed? Jou are in the Affirmative: If you acknow- 
ledge it wants Amendment; by what Law muſt it 
be amended ? | 
1 Sir T. Poꝛuis. It is amendable by the Common 

aw. | 
Mr. J. Pouel. You fay it is no Fault; and if it 
be, it is amendable by the Common Law. 

L. C. J. Holt. Firſt let us know whether it needs 
Amendment? And then next, whether it can be 
amended ? | | 

Sir T. Powis. My Lord, Let them ſhew that it 
needs Amendment : For it they make Exceptions, 
and fay no more, and we proceed to anſwer them ; 
then they may come upon us again with new Mat- 
ter, and ſo there will be no End. 

| Mr. Mountague. When we were in the Affirma- 
tive in our Exception, we did give ſome Reaſons 
why we faid it is not right. | 

Mr. J. Powel. The Party was in Court the 23d. 
Then they awarded the Diftringas in his Preſence ; 
ſo that the N Prius was awarded in the Preſence 
of the Party: The Award of it is Diæ Lune. But 
here's the Fault: They did not make a right Teſte 
that Day; ſo that the Fault is, the Diſtringas that 
is ſued out. REID 

Mr. Mountague. On Monday there is an Award 
of the Ny Prius; but on Tueſday it is taken forth. 
Now we ſay, that it is not according to the Writ 
awarded: For the Writ bears Teſte the Day after ; 
and upon that Account we ſay, the Proceedings are 
null. My Lord, Mr. Attorney asks for Precedents 
for this: But, with Submiſſion, we take it to be 
plain, that the Motion made for the amending this 
Thing, ſuppoſes it not to be right. 


L. C. J. Holt. The firſt Queſtion to be debated, 


is, Whether this be a right Trial? Or if not, Whe- 
ther it be a Diſcontinuance of the whole > The Di- 
ſtringas bears Date the 24th of October; the Roll is 
the 23d of October; and there is no ſuch Writ then 
taken out, but the Day after ; ſo that the Teſte is 
not according to the Roll, When a Writ is not 
awarded according to the Roll, what the Conſe- 
quence will be, is another Matter. 

Ar. Att. Gen. I beg your Loadſhip's Direction 
in this Matter. It deſerves a great deal of Care ; 
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for there has been a great Noiſe in the Town about 


it. However, we will go your way. Whether they 


begin firſt, or we, I am very ea. 

L. C. J. Holt. It is not warranted by Award of 
the Court. This is a Matter of the greateſt Conſe- 
quence to the Government. = 

Mr. Broderick. Mr. Attorney ſpeaks of a Noiſe 
about the Town: J concern not my ſelf about that, 


nor any further in this Caſe, than as it it may be 


the Caſe of every Subject of England. 

L. C. J. Holt. He is found to be the Author of 
the Obſervators. | | 

Mr. Att. Gen. I do not ſpeak it now upon the 
Buſineſs of this Proſecution ; for he is ſo inconſide- 
rable, that it matters not much how it goes. Bur if 
this be not amendable, it will blow up all Proceedings. 
Every Man muſt have Juſtice; and God forbid but 
he ſhould. 

Sir T. Powis, My Lord, If it be thought pro- 
per, we will go on. Your Lordſhip obſerves, what 
Warrant there was for a Diſtringas ; and that it is 


_ rightly awarded on the Roll, which is a Warrant 


to the Clerk for a Diſtringas, and by Conſequence 
if the Diſtringas be not made according to that A- 
ward, it is the Miſpriſion of the Clexx. Now if we 


do admit this to be out of all the Statutes of 


Amendment (tho' it is fit to be conſidered whether 
ſome Statutes do not warrant it) but ſup- 
poſe it ſnould be out of all the Statutes of Amend- 
ments; yet by the Common Law it may be a- 
mended. | 

There were Amendments at the Common Law 
before any Statute, both in civil and criminal Mat- 
ters; and theſe Amendments chiefly regarded the 
Pooceſs of the Court, and ſuch Errors as were occa- 
ſioned by the Inadvertencies or Neglects of the Offi- 
cers ; but eſpecially in the ſame Term, during which 
Time the Judges have the Records of the Court in 
Scrinio Pectoris. | : 

My Lord Coke ſays ſo expreſly : And ſo was the 
Opinion of the Court in Blackmore's Caſe, in the 
eighth Report, fol. 156, 157. which is the great 
Caſe of Amendments. ; 

That Book ſays, fol. 156. b. Without queſtioh, 
at Common Law, the Default of Entry of a Con- 
tinuance, or of an Eſſoign, (which was the Miſ⸗ 
prifion of the Court itſelt in the Form of the Entry) 
was amendable by the Court. And the Objection 
here is, that there is a Diſcontinuance: And the 
Inſtance there given from the Caſe in 5 Ed. III. fol. 
25. is very conſiderable ; where, after a Venire Fa- 


cias iſſued, and an Award, Quod jurat poniter in 


reſpectum, in the Entry whereof there was a great 
miſtake of the Parties, which made a Diſcontinu- 
ance; and yet amended at the Common Law. 
The Inſtances of Amendments at Common Law, 
out of the Old Books are many: 22 Edu. III. fol. 
7 b. and 10. a. where a Diſcontinuance was amend- 
ed. 29 Edu. III. fol. 3 2. b. a Habeas Corp. Furator. 
amended. 7 Hen. VI. 29. Broke, Tit. Amendment, 
32. 4 Hen, VI. 16. b. By which Books it appears, 
that the Judges had Power to amend in many Caſes 


at the Common Law, in the Caſe of a common Per- 


ſon. And if in the Caſe of a Subject, much more 
in the Caſe of the King: For by' the Common 
Law, the King had many Privileges and Ad- 
vantages in legal Proceedings, which a Subject 
had not: And the King, in his Suits, hath 
many great Prerogatives. The King may plead 


one Title, and afterwards wave it, and plead an- 


other. He may wave a Demurrer, and after- 
wards take Iſſue. And many other Privileges be- 


long- 
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long to the Crown, of this Nature, which a Subject 
hath not. 


And particularly, in the Matter of Amendments 


by the Common Law, the King had a Privilege, 
hich a Subject had not. | 

An Original Writ was not amendable for a Sub- 
Jet at the Common Law, but in the Caſe of the King 
it was. 

Thereiore in Blackmore's Caſe, fel. 15 6. L. it is 
faid, That if a Quare impedit be ſued forth on the 
Behalf of the King, and the Writ is præſentere in- 
ſtead of præſcuntare; it may be amended in the Caſe 
of the King, after Exception taken; but not ſo in 
the Caſe of a Subject. 

And ſo in Fitz. Amendment, 12, 19, 22. ſeveral 
Amendments at Common Law, eſpecially in the 
Caſe ot the King. | | 

Another Advantage which we have in this Caſe, 
is, I hat we are in the ſame Term wherein the Di- 
ſtringas was awarded and made forth. 

And in the {ame Calc of Blackmore, fol. 156. b. 
15 7. a. it is ſaid, That at the Common Law, the 
Judges may amend as well their Judgment, as any 
other Part of the Record, in the fame Term. For 
Curing the Term, the Record is in the Heart or 
Brealt of the Couit, or of che Judges, and not in 
the Roll: But in another Term, by the Common 
Law, Miſpriſions of Clerks in Preceſs were not a- 
mendable by the Court; tor in another Term, the 
Roll is the Record So fays that Book. 

But here we are in the ſame Term: And it is 
the Miſpriſion or the Clerk in Proceſs, and in the 
making out a judicial Writ, which is in the Power 
ot this Court, as liluing out from hence, wherc- 
as Original Wrics ive out of Chancery: And 
Judicial Writs are often amended, where Ori- 
ginals are not. Lide Brook's Amendments, 20, 22. 
Owen 62. 

But if this were not Amendable by the Common 
Law, it is Amendable by Statute. 4: 

The firſt Statutes for Amendments were 14 Edw. 
III. Cap. 6. 9 H V. Cap. 4. and 4 H. VI. Cap. 3. 
which extends to the Amendment of a Letter or 
a Syllable; but the Judges were wonder'd at in 


Parliament for their great Nicety, when they ask d 


the Queſtion there, whether they might not amend 
a whole Word; as appears in 39 Edu. III Y. 21. 


And 40 Edu. III. F 34. b. they were told that un- 


doubtedly they might. | 
Now here 1s nothin * to be amended but a Figure: 


And this Statute being general, ſeems to extend to 


our Caſe. | 

Ihe Statutes moſt to our Purpoſe are 8 H. VI. 
c. 1 2. whereby it is enacted, that the Judges may Re- 
form and Amend all Detects in any Record, Pro- 
ceſs, Plea, Warrant, Writ, Pannel or Return (ex- 
cept Appeals, Indictments of Murder, and Out- 
lau ries tor the ſame; and Additions left out in o- 
riginal Writs, Exigents, and other Writs of Procla- 
mation, contrary to the Stutute of H. V.) ſo that 
by ſuch Miſpriſion of Clerks, no Judgment ſhall 
be reverſed or annull' d. And again the Statute 
of 8 H. VI. Cap. 15. ordains, that the King's Juſti- 
ces before whom any NMiſpriſion or Default ſhall 
be found, be it in any Records and Proceſſes de- 
pending betore them, as well by way of Error, 
as otherwiſe, or in the Returns of the ſame, by 
Miſpriſion of the Clerks, or other Officers or Mi- 
niſters whatlocver, in minute Matters (ſuch as this 
is) they ſhall have Power to Amend ſuch Miſ- 
priſion, upon Examination thereof, according to 


their Diſcretion; except the Proceſſes and Records 
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of Felonies and Treaſons and the Dependancics 


3 Ann, 


thereof. | 

Now by Reaſon of the particular Exceptions in 
theſe Statutes, and by reaſon that the following Sta- 
tutes of Jeofail, in 32 H. VIII. 18 Elz. 21 5 [ 
c. do not extend to criminal Cafes, and Opini- 
on hath been taken up among ſome Perſons that no 
Amendment can be made in criminal Matters by 
any Statute ; which 15 a ſtrange miſtake. 

For theſe two Statutes of 8 H. VI. Cap. 12. and 
Cap. 15. being general Laws, and in general Words, 
they, in Caſes not excepted, extend to Amend- 
ments to be made by the Judges in criminal Proſe- 
cutions, as well as in Civil Cauſes, without Diſtin- 
ction: And the ſpecial Exceptions, aſter the gche- 
ral Words, are the higheſt Proofs imaginable. For 
nothing could be more abſurd and vain, than cara- 
fully to except, what the Words precedent, withour 
ſuch Exception, would not have reach'd or extended 
to; and that would highly reflect on the Wiſdom 
of Parliament. | 

This will appear more fully by the following Se- 
ries of Authorities, whereby the Judges have amend- 
ed Diſcontinuances of this Nature: in criminal Pro- 
ſccutions at the Suit of the Crown. | 

2 Co. fol. 592. Harris's Caſe. An Indi&ment 
ior a Nuſance was proſecuted againſt Harris; and 
a Trial was had, and a Verdi& againſt him. Af- 
terwards is was removed by Certiorari; and upon 
View of the Record, it was found, that no Iflue 
was joined: For the Clerk of Aſſize had omitted 
to enter the Iſſue, and ſo the Verdict was without 
an Iſſue. And upon Motion, the Court of XK ing's- 
Bench order d it to be amended ; for it was the De- 
fault of the Clerk. And this was done divers Years 
afterwards, and in the Time of another Clerk of Aſ- 
lize. And it was order'd, that the Clerk of Aſſizc 
which then was, {for the former was removed) 
ſhould amend it; which was done by inſerting theſe 
Words, Et Richardus Warer (who was the former 
Clerk of Aſſize) qui pro Dom. Rege ſequitur fimiliter, 
&c. And it was there faid by the Court, That it 
ſuch Faults ſhoula not be amended, many Trials 
upon Indictments ſhould be overthrown. 

I here is another Caſe in the ſame Book: *Tis in 
2 Cro. fol. 529. Parker verſ. Sir John Curſen & 
Ux. It was an Information againſt Sir Jo/n Cur- 
ſen and his Wife for Recuſancy; and the Iſſue was, 
Quod prad. Magdalena dicit, quod ipſa non eſt in- 
de culpabilis; & de hoc ponit ſe ſuper Patriam, 
& Attwnatus Domini Regis fimiliter. Upon a Tit- 
al at Bar, a Verdict was given againſt the Deſen- 
dants. It was afterwards moved in Arreſt of Judg- 
ment, that here was no Ifluc joined; for it was 
only the Plca of the Feme Covert, and no Ifluc 
joined, or Plea pleaded for the Husband. And yet 


in Regnard, the Docket was right, which was the 


Warrant for the Roll; and the Omiſſion of the 
Husband was the Miſpriſion of the Clerk: There- 
fore it was amended in ſo material a Part, even in 
ancther Term. | . 

Another Ca e is in Cro. Car. fol. 144. Sir Hum- 
phry Tufton's Caſe. A Quo Warranto was brought 
againſt the Corporation of Maidſtone, for claiming 
divers Liberties. Judgment was enter'd by Dit- 
claimer : and it was intended to have been only 
a ſpecial Diſclaimer of all Privileges, by pretence 


of a Charter bearing Date 17 Jac. Regis But the 
Clerk in entring the Judgment had omitted thoſe 
Words, Virtute vel Pratextu Literar. Patent. geren. 
dat Anno decims ſept. Fac. Regis: But upon Exa- 
mination, the Court finding that it was mercly - 


I . 
. ab e 3 
Jo ON ED . ]7‚«%Üe ER 
ET eo SE TS - 
„ eee N IOW 


1704. G. H. 
Miſpriſion of the Clerk, the Court was of Opinion 
that it was amendable by the Common Law, as 
well in the King's Caſe, as in the Caſe of a common 
Perſon 3 and in another Term too; for fo it was, 
and it was amended accordingly. 5 

There is a Caſe in 1 Siderſin. fol. 243, 244+ 
The King v. Percival, Godfrey, Gal. 

Upon an Indictment for a Riot and a Battery, and 
Not Guilty pleaded; a Lenire Facias was award- 
ed Vicęcomitilus of the City of Canterbury; and 
upon a Trial at Bar, a Verdi& was given againſt 
the Defendants : And it was moved in Arreſt of 
judgment, that the Venire Facias and other Proceſs, 
was directed Vicecomitibus of Canterbury, and the 
Return was made by one Sheriff only; but the 
Court amended it, by endorſing upon the Writ, 
that there was but one Sheriff of Canterbury. And 
this Amendment was made by the Common Law, 
and not by the Statutes of Jeofails; altho it was 
ſaid at the Bar, that it was amendable within the 
Statute, becauſe it was not a Caſe within any of 
the Exceptions; it being an Information at the 
Common Law. And the Caſe of Sherington and 
Talbot was cited, and the Book of 39 Hen. VI. 40. 
for the ſame Purpoſe. And with this Caſe in Siderfin, 
agrees our preſent Caſe ; for it is not an Indictment 


or Information upon any Penal Statute, but an in- 


formation at Common Law. 
Now if this Opinion, as reported by Siderſin, be 


Law, then this Diſcontinuance is plainly made good 


by the Statutes of Feofail. 

So in the Caſe of Dolphin and Clark, 2 Cro. fol. 
G4, 65. The Appearance and Iſſue were in Hillary 
Tim, 1 Jac. the Venire awarded did bear Teſte 23. 
Jan. 1 Fac. lo the Venire awarded before the Iſſue 
or Appearance ; but yet amended, for the Roll is 
the Warrant of the Venire, which was right. So 
where the Teſte was upon a Sunday, it was amended; 
for it was the Default of the Clerk, in the miſ-award- 
ing of Proceſs. So if Teſte out of Term. So if it 


be Vicecom. and ſays not of what County: Or if 


the King's Reign be miſtaken; 2 Cro. fol. 78. Lea 
v. Lacon. The Roll being right, and a Judicial 
Proceſs, it may be amended, 

So Nelvart. fol. 64. Nevill v. Bates. The Venire 
fac. was made returnable Quind. Hil. and yet bore 
Teſte 12. Feb. which is the laſt Day of the Term: 
And yet, per Cur. it ſhall be amended in the Date 
of the Teſte, for it is but the Default of the Clerk. 
And other like Inſtances there pur. 

The like in Cro. Car. f. 38. Aſieworth v. Chadwell. 

So in Cro. Car. fol. go, 91. Moor v. Hodges, The 
Iſſue was in Trinity Term; and the Venire and Di- 
ſtringas were of Days in Eaſter Term before; and 
yet amended : For the Roll of awarding the Venire 
Facias was well enough; and the miſdating the Ve- 
nire Fac. which is a judicial Proceſs, ſhall alſo be 
ſet right. | 

So in later Caſes, Trin. 2. Jac. II. the King v. 
Edes. The Defendant was convicted of a Miſde- 
meanor, upon an Information exibited per Rober- 
tum Sawyer, &c. The Continuance was, 1deo dies 
datus eſt pra fat. Sam. Aftrey ; reſolved it might be 
amended. 

And Hill. 3. & 4. Fac. Il. the King v. Holmes. 
Upon an Information for a Riot, and the Defendant 


convicted; the miſtake of Octabis Martini. i 
Octabis Hill, amended. rtini, inſtead of 


We are here in a much ſtronger Caſe. The De- 


fendant hath been found Guilty u I 
y upon a fair Trial: 
And the Preamble of the Statute of 32 Hen. VIII. 


| Lakes notice, That the ſetting aſide of Verdicts, for 
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Diſcontinuances and other Miſpriſions, is a great 
Slander to the Common Law and Judges. The Ve- 
nire and Diſtringas are duly awarded upon the 


Roll; and the making the Teſte of the Diſtringas 


24. Oct. inſtead of 23. Octo. is a plain Miſpriſion: 
It is in a judicial Proceſs; and it is in the ſame 
Term. And we humbly inſiſt upon it, That it is 
amendable, both by the Common and the Statute 
Law. For according to my Lord Coke, in Black- 
more's Caſe, f. 156, b. 157, a. it is hard to ſay, 
what the Court cannot amend in the ſame Term. 
For, ſays he, at Common Law, the Judges might 
as well amend their Judgment, as any other Part 


of the Record, in the ſame Term. For during the 


Term, the Record is in the Breaſt of the Court, 
and of the Judges, and not in the Roll. And there- 
fore we pray this Miſpriſion may be amended, if it 
ſtand in need thereof, | 

Mr. Att. Gen. My Lord, Becauſe this Matter has 
been preſs'd with ſo much warmth, I muſt beg leave 
to obſerve ſome few Things, in Anſwer to what has 
been ſaid. 

This is a Thing that not only concerns this ſin- 
gle Proſecution, but it concerns all the Proſecutions 
for the Crown ; and in all Caſes, not only Criminal, 
but Civil. And, my Lord, if the Statutes of A- 
mendments extend not to any other Caſes but what 
they urge, the Caſe of the Crown is worſe than 
that of the Subject. Ir is worthy of Conſideration, 
what Things are amendable by Common Law ; 
for if the Crown be left to the Mercy of the 
Clerks, it cannot but be of very ill Conſequence. 
Therefore I hope we may take the Benefit of the 
Common Law. 

My Lord, I would beg leave to recite ſome few 


Preſidents, to ſhew how the Common Law former- 


ly ſtood. And the firſt I ſhall rake notice of, is the 
Preamble of the Statute, 32 Hen. VIIL. Cap. 30. 
There it is ſaid, The ſtaying of Judgment after the 
Verdict, is a great Scandal to the Common Law, 
and the Miniſters of the ſame. And, my Lord, 
there is another Thing to be conſider d; That ad- 
mitting the Common Law ſtood as it did before, 


there is a great Difference between the Proceedings 


of the Crown at the Common Law, and Civil Ca- 
ſes. The Crown had many Privileges at Com- 
mon Law, which the Subject had not. And it 
will ſound very harſh, that the Crown ſhall be left 
without thoſe Helps by the Statutes of Amend- 


ments, when ſo many of the inferior Subje&s did 


not want the Help of them. For it is impoſſible 
this ſhonld not be thought of in Parliament, that 
ſome Care ſhould be taken for the Crown in thoſe 
Matters where it needed. 


Now there is, in all our Books, Notice taken of 


a greater Privilege that belongs to the Crown, than 
to the Subject. There ſhall not be a Demurrer to 
the Evidence in the Caſe of the Queen, without 
her Council's Aſſent; yet in the Caſe of a Sub- 
je&, there may be a Demurrer to the Evidence. 
So the Crown may either infiſt on a Demurrer, 
or wave it, and take Iſſue at Pleaſure. | 

There is this likewiſe : Before Judgment, in a 
Criminal Caſe, the Queen may amend, but the 
Subject not. 

Alſo by Hardreſs Reports. fol. 504. before Judg- 
ment, no Diſcontinuance may be in the Queen's 
Caſe, altho the Iſſue was tried, The Attorney 


takes Iſſue to one Part; and it is pleaded, that this 


is a Diſcontinuance to the other. Now there can 
be no Diſcontinuance before the Verdict. And that 


Book goes further, and ſays, That the want of Con- 
; tinuance 
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tinuance in that Caſe, cannot be objected before 
judgment, Oc. And in 2 Buls, 35. and Indict- 
ment is jaid to be amended cven after Verdict. 

Now there is great Reaſon, that ſuch Miſpriſi- 
ons in Writs at the Queen's Suit ſhall be amended 
by the Common Law. And in Fitzherbert's 4- 
brigdment, Tit. Amendment, Placita 22. it the King 
bring any Writ which wants Form, Cc. it ſhall be 
amended. But it is otherwike in the Caſe of the 
Subject. So ſays 8 Coke cxpreſſy, fol. 156. An O- 
riginal Writ is not amendable in the Cafe of a 
common Perſon, bur it is amendable in the Caſe 
of the King. 

Now it has been the conſtant Practice, that theſe 
Privileges have been preſerved to the Crown. The 
Queen may at any cime amend her Information at- 
ter Trial, but a Subject cannot. 

Theſe Privileges have been preſerved to the 
Crown, even at the Day of Trial: And many mi- 
ſtakes of Clerk+, in Informations and Indictments, 
have been ſo amended. Ihis is a Right of the 
Crown by the Common Law. 

In the next place, my.Lord, I would obſerve, 
what is the Matter we are going to amend. Ir is 
not what alters the Party's Defence. It alters not 
the Iſſue, or T'rial ; nor is it any Thing that tends to 


his Prejudice: And by the Common Law, that may 


be amendcd, which 1s not a Prejudice to the Party. 
The Detendant has a Day given by the Roll; 
and the ſame Day the Diſtringas 15 awarded, hc 
appeared: Every one mult own, there was no Pre- 
judice to him, whether the Diſtringas be of one 
Teſte or another. *Tis true, there is the Year- 
Book, 20 Hen. VI. fel. 18. which is alſo in Brook's 
Abridgmeit, Tit. Amendment, Placit. 4. There was 
a Miſnomer in the Capias and ſubſequent Proceſs, 
and in the Exigent : And the Court held, that the 
Capias, &c. might be amended, but not the Exi- 
gent; becauſe ot the Prejudice, it one might be 
outlaw'd on ſuch Proceſs, to which he never ap- 
peard; and therefore it might not be amended tor 
that Reaſon. But this Caſe ſtands clear of all Ob- 
jections of that kind. He had a Day to appear, 
and make his Defence: He came in, and did appear 
accordingly ; and no Prejudice happen'd to him. 
Now, my Lord, as to the Exception they makc, 
I muſt beg leave to fay, it can be of no weight. 1 
agree, the Award ot the Diſtringas muſt be ac- 
cording to the Writ of /exire: But, with Submiſ- 
lion, I obſerve not the Neceſſity that the Diſtringas 
ſhould be Teſte'd the ſame Day. No Authority 
of Law requires it, and by Reaſon it ſhould be other- 
wiſe. For ſuppoſe the Award is made by the Court 
the firſt of January, the Clerk has all that Day at 
leaſt to make it. For after the Court has made the 
Award, the Award is to be drawn up and delivered 
to the Clerk to make the Writ, and it cannot be ſup- 
poſed to be made ar the ſame Time as the Award 
is. The Court awards one Day, and the Diſtringas 
is made the next Day, which is as proper and con- 


venient a Time as can be; I ſee nothing in the Rea- 


ſon of the Thing againſt it. | 
My Lora, the Authorities they cite, that where 
* Proceſs iĩſſues another Day, and not the fame tis 
awarded, do not prove it a Diſcontinuance; and ma- 
ny Caſes are otherwiſe; as an Award to give notice 
of Trial, &c. Alſo there is a Book of Fitzhertert's 
Natura Brevium 20 G. C Brook Title Diſcontinuance 
59. which ſays, if the Plaintiff does not aſſign Error 
the ſame Term, then it is a Diſcontinuance. Now 
tho a Writ of Error is returnable at a Day certain, 
yet he has all that Term to aſſign Error; but if he 
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Proceſs was. 


3 Ani. 
omits it a whole Term, it is a Diſcontinuance. 
My Lord, I do not {ce but this is a regular Pro- 
{ccution on a Writ not liable to Exception. There 
is another Book, 21 Ed. IV. that ſays, There ſha! 
be the fame Day given to the Jury by the Dſtringas: 
but 1 ſee not the Neceſſity that the Tee ſhould be 
that Day, Brook Diſcontinuance, 53. At the Return 
ot the PYenire Facias the Defendant was efloyn'd 
and the Eon adjourn'd :: Now the Habeas Corpus 
ſhall have the ſame Day as the Eon had by Ad- 
zjournment, and ſo not the ſame Day with the Return 


of the Henire; tor, ſays the Book, you ſhall con- 


tinue the Venire to the ſame Day of Adjournment ; 
but that does not ſhew that the Proceſs ſhall be iflu- 


ed that Nay, but rather the contrary. Now in this 


Calc there is all done that is neceſſary, the Proceſs 
is continued, the Jury is adjourn'd to that Day thar 
it is by the Roll, the Parties are continued to that 
Day. I know no Caſe that ſhews a Neceſſity of the 
Writ bearing Date the ſame Day, but one, and that, 
I think, is againſt them: "Tis the Caſe of Bradley 
and Banbs, in Telverton 204. and that was in an 
Appcal, and that it was fo, there was a Diſcentinu- 
ance in an Appeal, it there be any Time between the 
Return and the Capias, tho the Defendant hath ap- 
pcar'd, yet all the Proceſs are diſcontinued ; for in 
that Caic the Teſte ought to be the ſame Day as the 
Now if that were a general Rule, it 
would be againſt us; but that was founded on a ſpe- 
cial Reaſon and does them no Service. For all Ap- 
peals are to be without Intermiſſion, and if they are 
intermitted any Time the Appeal is loſt; for the 
Common Law is not alter'd by the Statute of Glouce- 
ſter, therefore there can be no Imparlance after Ap- 
peal; tor if an Imparlance be thereon, it is a Diſ- 
continuance, and therefore that Caſe will be of no 
Authority to them. 

But there is a Caſe in Crook. Elix. (N. B. The 
Caſe intended ſeems that of Rogers verſ. Bird. Crs. 
Eliz. 572. ſed vide ib. 433. contra.) where this Proceſs 
is taken notice of as good, and that is, that the Pro- 
ceſs is very next Day. There a Venire Facias was 
awarded Craft. Trin. the Diſtringas was iflued the Day 
after, and by that it ought to be ſo; and the Return 
was amended, and the Proceſs was the next Day at- 
ter the Return. Now that being ſo particularly 
ſtated, ſeems to be an Authority that it may be ſo. 

I. C. J. Holt. How does it appear to be a Day 
atter? | 
Mr. Att. Gen. The Venire Facias was Craft. Trin. 
the Diſtringas was Die Veneris, &c. which was the 
Lay after. (Quzare Cro. El. 433.) | 

Mr. Broderick. In a Criminal Caſc it is not al- 
lowd. _ 

Mr. Att. Gen. I do not tell you whether it was 
a Criminal or a Civil Caſe, but the Exception was 


taken notice of, and it was amended : but this ] on- 


ly premiſe. Now my Lord, with great Submiſſion, 
1 don't know that there is any Neceſſity (it being a 


Proceſs at the Suit of the Crown) to have it Tefted 


on any Day certain; for it ſeems to be well on any 
Day. If it be in the fame Term, and notice having 
been given to the Jury, and they and the Party ap- 
pearing thereon, I cannot ſee why it may not be 


well. In Criminal Caſes the Courſe of the Court 


is to amend Errors (of Form) in Indictments and 
Informations the very Day of the Trial, and that has 
always had its Weight in Criminal Proſecutions ; 


but, with Submiſſion, if it be not right, it is to be 


made right; if it be a miſtake of the Clerk it ma 
be amended. If you award a Writ it is the Clerk s 


Duty to make it out; and if he miſtakes in Form or 
| Varies 
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varies from his Inſtructions, Cc. all theſe Matters 

are amendable by the Common Law, and therefore 

need not the Aid of any Statute. But I cannot give up 

that neither ; for the Crown has certainly the Benefit 

of the Statutes of Amendments, and I think Cokeis of 

that Opnion too, on the Statute of 14 E. III. That 

Statute is general, and to ſay it comes only to Cauſes 

between Party and Party, and not to Cauſes of the 

Crown, I cannot underſtand, for there 1s nothing in 

jt that leads that way. And yet becauſe it ſpeaks of 

Cauſes between Party and Party, this Rule has been 

laid down, that it extends not tothe Crown; this Rule 

has indeed prevailed : But where a Statute is in gene- 

ral, and the end of it is to ſuppreſs Fraud, according 

to all the Rules laid down for expounding Statutes, 

the Crown ought to have the Benefit of it. It is to 

rake off the Scandal of the Law, and the Miniſters 

thereof, as the Starute 32 H. VIII. ſays. Now the 

Stat. of 14 E. III. is general, that by the Miſpriſion 

of a Clerk no Proceſs ſhall be annulled or diſcontinued 

by miſtaking a Letter or Syllable, but as ſoon as it is 

perceived it ſhall be amended. Now I think there 

is no Reaſon to be given why it ſhould not extend 

to Proceſſes of the Crown as well as of the Subject, 

unleſs they thought the Subject only wanted it. 

I do not underſtand why a general Law may not 

extend to the King, as well as the Subject. Now as 

this Statute is general, I mean the Statute of E. III. 

ſo there is the Statute 16, 17 Car. II. Cap. 8. which 

is likewiſe general, and yet it has been always taken 

to concern the Crown, as well as the Subject. And 

why not one Statute as well as the other I cannot con- 

ceive. Now my Lord, we are not without good 

Opinion that the Benefit of the Statute 16 and 17 

Car. II. does belong to the Crown. "T'was the O- 

pinion of the Lord Chief Juſtice Hales in the Caſe of 

the Lord Fitzwater, there the Venire was directed 

to one Place, when it ſhould have been to two; and 

the Queſtion was, whether this could be help d by 

the Statute of 14 Car. II. He adher'd to that Opi- 

nion, and the Jury thereupon gave their Verdict. 

It was indeed ſet aſide ; but Judge Hales always a- 

bode by that Opinion. And fo is firſt Syderfin 148. 

The King againſt Wright. There it is ſaid the Sta- 

tute of Jeofail docs extend to it; and even by the 

Rule in Blackmore's Caſe the Statute does extend to it ; 

For there, ſays my Lord Coke, that Statute does not 

extend to Appeals, or Indictments, Pleas of the 

Crown or any Proceedings thereon, for they are ex- 

cepted. That is his Opinion, where they are ex- 

cepted, it does not extend to them. Now all Pleas of 

the Crown are not excepted, but only Appeals, Indict- 

ments, Cc. and therefore Informations on particular 

Statutes are not excepted. Now on the reading of the 

Act, no Pleas of the Crown are excepted, but only Ap- 

peals and Indictments; therefore my Lord Coke's O- 

pinion muſt be, that that Act extends to all Things 

that are not excepted therein, and conſequently to 

this Caſe. In Dyer F 153. there is indeed another 

Queſtion, whether it be a Diſcontinuance in the King's 

Caſe on the Statute of 32 H. VIII. (Vide Dyer 353.) 

Now if he make a Quæry on that Statue, I can- 

not imagine why he ſhould not have doubted in 

other like Caſes. But when he came after to Fol. 

346, 347. in an Information on the Statute of Uſu- 

ry, the Book ſays the miſconveying of Proceſs and 

the misjoining of Iſſues, are amendable by the Sta- 

tute of Feofails, and accordingly Judgment was gi- 

; ven againſt the Defendant, notwithſtanding divers 

I Errors in the Proceedings; fo that the Judges were 

of Opinion in that Caſe, that the Statutè did extend 
w Caſes of the Crown. | | 

TE 
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L. C. J. Holt. The Judges there did not directly 
conſider the Statute of Feofails, twas but an Opi- 
nion olater. | | 
Mr. Att. Gen. Theſe are the Words of the Book, 
Tandem propter Statutum de Jeofails que parle de miſ- 
conveying de Proceſs, &c Judgment was given againſt 


the Detendant. But I ſhall have Occaſion after- 


wards to take notice, that a great deal of the 
Practice of the Courts goes on the amending of the 
Returns. That Statute is tor amending of Returns, 
and I think we are within the Statute, or if not, 
That the Common Law will help us: But be that 
as it will, we are now on the firſt Point; and I think 
it is amendable by the Common Law; and I think 


I can give you an Account of much greater Amend-. 


ments made by the Court at Common Law, than 
this which we now ask. Now for Blackmore's Caſe, 
if we had left it there, we might have done it by 
that Caſe; for it appears by the 8th Rep 156. b. 


without doubt there were Amendments by Common - 


Law; and my Lord Cokegives Inſtances of it. Now 
I yield it was there in a Civil Caſe; but I think no 
Man can pretend that at the Common Law there 
were any Rules to diſtinguiſh between Caſes of the 
Crown and Caſes of the Subje&, unleſs the Crown 
had a much greater Power to amend than the Sub- 


ject had; and that fo it was, appears by many of our 


antient Books. And there are Authorities in the Sta- 
tute Law likewiſe that the Crown could amend fur- 


ther than the Subject. For Coke in Blackmore's 


Caſe ſays, That Variance of the Writ from the Ori- 
ginal was amendable by the Common Law, and any 
Part of the Record in the ſame Term ; for that du- 
ring the Term it is in the Breaſt of the Judges, but 
Miſpriſions of Clerks in another Term in Proceſſes 
were not amendable by the Courr. But I ſhall plan- 


ly ſhew, that Miſpriſions of Clerks were amendable 


at Common Law in Caſes of the Crown; and this is 
prov'd by all the old Authorities. The old Books 
ſay, they ſhall be amendable in the ſame Term, and 


we are now within the ſame Term, and ſo hope we 


ſhall be deliver'd from that Queſtion. Now that 
Rule of my Lord Coke, and the Reaſon of it, extends 
to Criminal Caſes as well as Civil, and both Caſes 
are within the Power of the Court to amend. For 
if a Fine be ſet within the Term, the Court may in 
the ſame Term amend it or diſcharge it. This is 
allow'd to be in the Power of the Court by the Com- 
mon Law in the Caſc of the Crown. In Trinity 
Term, vide 4 Med. 395. between the King and Wal- 
cot, there was an Error in the Writ of Attainder, and 
an Exception was taken, and it was amended in the 
ſame Term. For the Court finding the Form of En- 
try to be erroneous, they did the ſame Term order 
the Record to be razed, and made a Rule for the 
next Term; and this was done by the Power of the 
Court at Common Law. For while the Proceſs and 
the Record is in the Breaſt of the Court, they have a 
Power by the Common Law to make anew Judgment. 
My Lord, the next Matter I would obſerve is, 
Thar all Miſpriſions of Clerks, or their Aſſiſtants in 
the Caption of the Judgment, may be amended in 
the ſame Term. For that there is Saunders Reports 
F. 209. Faulkners Caſe. If an Indictment be miſta- 
ken in the Stile of the Court, @c. the Court may 
amend any Thing to make the Caption right, tirſt Sy- 
derfin 25 9. King againſt Glover, and this was to amend 
a material Point. There is the like Cale in 2d Croke, 
Theſe are Criminal Caſes. It was an Inquiſition taken 
apud - - = it was not ſaid in Portibus Londini. The 
Clerk of the Peace was order d to amend it. And in 
Fones's Rep. Stafford's Caſe, firſt Abridgment 196. 
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there was an Error in the Reverſion of an Attainder. 
The Certificate was, that he was arraign'd the 1 8th 
of March, and convicted the 2oth of. In that Caſe 
Judge Barclay was of Opinion it might be amended 


by Common Law, and the Lord Cote agreed; but 


Judge Jones was of another Opinion, and he gave 
it for a Reaſon, eſpecially where the King had ſigni- 


fied his Pleaſure of deſiring it; and afterwards it was 


not amended : but two Judges were of Opinion it 


might be amended. In Palmers Rep. 480. in Plum, 


Caſe, there was an Indictment in Eſſex, and it is 
Exactus eſt ad Comitatum, without meum, and a Cer- 


tiorari was awarded to the Coroners, to cerrify whe- 


ther it was exact ad Com. meum, and amended ac- 
cordingly. So 7 E. IV. 15. The Ny Prius was 
Menſ. Mich. and the Roll was Quinden. Mich. and 
that was amended. Now this {cems likewiſe to be 
warranted by the Statute of E. III. and whether that 
Statute extend to it or not, yet the other Statutes 
extend to all. wr} | 

For the old Books, I would only trouble you with 
ſome Caſes that were before the Statutes of Amend- 
ments; and there tis plain, both as to Civil and 
Criminal Actions it was the ſame thing. For in both 
Caies it was trequently amended ; ſo in 5 E. III. 25. 
an Entry ot a Continuance was miſtaken, and it was 


amended by the Court: So in the Caſe o Chambers 


againſt Barrow- Az; O. there was a Scire Facias ob- 
tain'd, and it was returnable Sexto and the Entry is 


Septimo. This upon a Demurrer was objected, and 
. * . 3 

that all was thereby diſcontinu'd; it was anſwer d, the 

Court might do it at all Times by the Common Law, 


and this may be amended by the Common Law. 

My Lord, this is an expreſs Authority tor us, that 
the Proceſs is amendable at any Time before the 
End of the Term, and the Judgment is in the {ame 
Term. In the Book 9 Ed. III. Placita 3. The 
Default in Proceſs may be amended at any Time be- 
fore Judgment ; wherever the Roll is contrary to the 
Writ, it ſhall be amended by it. Aſter Iſſue joined, 
the Diſtringas was awarded, where no Tales was a- 
warded the Clerk found the Award of the Venire Fa- 
cias; and there it is ſaid it is amendable, being in 
the Breaſt ot the Court. 

So Bro. Title Amendm. Placita, 62. The Ori- 


ginal was in Szſſex, and the Proſecution in Eſex ; 


yet twas held amendable, and no Diſcontinu- 


ance. Theſe are all by Common Law. So 40 E. III. 


Placita 13. and Brooks Amend. Placita 17. There 
was a Writ iflucd againſt three: Two appear d; and 


one made Detault ; againſt whom Proceſs iſſued, and 


the next Day he appear d; and this was amended 
becauſe it was amendable by Common Law. Like- 
wiſe Fitzherberts Amend. 6. There was a Variance 
by the Detault of the Defendant, and it was amend- 
ed, and it was aiter a Default. So 39 E. III. In 
the Record it was and in the Ni Prius it was 
and it was amended. Now there is a modern Caſe, 
Croke Elix. 222, 256, &c. in the Venire one of the 
Jurors was called Samuel Sutton, and in the Diſtringas 
Saul: but it appearing to be the Miſpriſion of the 
Clerk, and that the Writ was right, they held it was 
amendable by Common Law. And Breok's Amend. 
Placita 27. the Count or Declaration was ad dam- 
num an hundred Pounds, the N Prius was to the 
Damage only of an hundred Shillings, and the Court 
ordered the Ni Prius to be amended, as being on- 
ly the Miſpriſion of the Clerk. Now that goes a 
great Way, for the Teſte there had no Writ to try it; 
but yet that is adjudged to be amendable. And fo 
in that Book Placita 24. and in divers other Places. 
So that it hath been always obſerved in common Pra- 
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Etice as amendable, as being Vitium Clerici, Brogts 
Placita 26 and 29. Fitzherbert 16, 17 and 29, Theſe 
are all Caſes at Common Law, and fo far will juſtify 
the Amendment in our Caſe. And in Fitz. Amend. 
43. There is a Caſe to ſhew, that where there i; a 
Prejudice of the Party an Error may be amended. a 
Diſtringas is return'd, where there was a Default in 
the Teſte and the Jurors Names. The Teſte, &c. was 
amended, for they took it before the Roll was made 
up. There is another Caſe the 40th of E. III. the 


. - 53 , 
Proceſs was diſcontinu d after the Appearance of the 


Detendant, and it was amended. There is like ie 
44 E. III. (For I meddle not with thoſe ſince the 
Statutes of Amendments.) There was a Writ award- 
ed againſt M. and G. the Proceſs was againſt M. on- 
ly; and aſterwards it was amended; and there it is 


ſaid both the Roll and the Writ may afterwards be 


amended, and they were amended accordingly. 
My Lord, I cite theſe Caſes to ſhew that Amend- 
ments were made by the Common Law, ard the Sta- 
tutes cannot make any Altcration, tho' they ſhould not 
extend to the Crown. I believe there are not in the old 


Books many Inſtances ot Proceedings by Information; 


but that ſeems a great Argument to me, that this Ni- 
cety that hath crept into theſe Proceedings are not 
by Common Law ; in our old Books they are very 
little taken notice of; but it ſeems theſe Excepticrs 
were not taken then, if they had we ſhould have 
found them ; butthe Books are quite otherwiſe. Now 
if the Amendments were allowed at Common Lau, 
believe none can diſtinguiſh and ſay, That it ſhall 
not be amended in our Caſe, for I think they cannot 
be dittinguiſhed. 


There are ſome other Modern Caſes wherein 


greater Things have been done. Firſt the Caſe of Sir 


John Aſbly, that has been cited (ante 677.) that it is an 
Amendment of a Judgment that was entred by Diſ- 
claimer. In the Ni Prius it was right, but all was 
lett out in the Judgment, And it was objected that 
it was not amendable, becauſe it was notin the fame 
Term, and that none of the Statutes of Amendments 
extended to ſuch Caſes; yet upon Examination it 
was amended, becauſe it was only a Miſpriſion of the 
Clerk by miſtaking his Book, there it was thought 
to be in the Power of the Court by Common Law 
to do right. Then in the Reverſal of the Attainder 
of the Lord S$:afford, there were Proceedings in Court 
fourteen or fifteen Years; but by Neglect of the 
Clerk there were no Foot-ſteps of any Thing ap- 
pear'd, and yet there was a Rule for a Record to be 
made, whereby there was a Judgment of Reverſal 
enter d. Now this Court did think they had a Pow- 
er to {ct the Records right, and they gave them 
leave to make a Record, in order to make a Rever- 
fal of that Attainder: and if it may be dons againſt 
the Crown, no doubt it may be done tor the Crown, 
for that it is but ſetting Things right. There have 
been other Caſes cited, as Harris's Caſe in Cro. Fac. 
502. poſt 704. and that was a very extraordinary 


Amendment. It was an Indictment for a Nuſance. 


Not Guilty was pleaded indeed, but the Clerk who 
entred it joind d not Iſſue, and the Verdict was againſt 
the Defendant, and no Iſſue join'd; that was omitted; 
but the Return was allow'd. Now if we had done 


ſo, we ſhould have had a great Noiſe about it. 


But here the Court allow'd Amendment to be made; 
and it was amended, as being done by the Clerk's 
Negligence, and this in the Time of another Clerk: 
And theſe Words were inſerted for it. 

And it was faid, if ſuch Faults ſhould not be 
amended, many Courts would be deprived of their 
Juriſdiction. And I am ſure, if the Courts will 

| | not 
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not amend theſe Matters, it will overturn many 
Trials. | : 

There is another Caſc: Tis in Crooke James, 
529. Parker ve. Sir John Curſon & Us. And 
chat was a Trial at Bar. The Iſſue was enter d, 
Et praditt. Johannes Curfon & Magdalena veniunt, 
& praditta Magdalena dicit, quod non eſt inde culpa- 
bilis ; & de hoc ponit fe ſuper Patriam, & Attornatus 
Domini Regis ſimiliter. After the Trial at Bar, it 
was amended by the Docket; and there it was 
only, Quod J. Curſo, Mil. G Magdalena Ux. ejus, 
placitant nen Cul. which was only a ſhort Me- 
mirandum: Which, I think, goes a great way fur- 
ther than that we labour for. | 

There is that Caſc too, 1 Siderfin 243. between 
the King and Godfrey. There the Award was Vice- 
comitibus, when it ſhould have been Hicecomiti; for 
there was but one Sheriff: But upon Examination, 
they found it was the Miſpriſion of the Clerk; and 
they ſet it right. „ ; 

L. C. J. Holt. They indeed ſet it right; but 
how? Not by Amendment: But it was inſerted as 
41 Memorandum on the Roll, that there was but one 
Sherifl. 

Ar. Att. Gen. My Lord, with Submiſſion, that's 
4s well: For we do not do ſo much; for that was 
done aſter the Trial. | 

L. C. J. Hilt. There was no altering the Writ. 

Ar. Ait. Gen. If we ſhould ask the Court to al- 
ter what we did before the Trial, it would be faid 
we ſhould have mov'd it before, and not after. Now 
to enter that after the Trial, was much more than 
we ask. Ds 

There is another Caſe which had the Opinion of 
the Court, the Caſe of the Warden of the Fleet ; 
where you were of Opinion to amend, Cc. 

I. C. J. Holt. It is not amended yet. | 

Mr. Att. Gen. My Lord, I cite it as an Autho- 
rity, that you would have amended it, if you had 
any Thing to amend tt by. 

I. C. J. Holt. I did not tell you what I would 
have done. | 

Mr. Att. Gen. My Lord, I was not in Court, 
but I heard it was ſo. If it was not, I was miſ- 
informed. There was a Communion taken out a- 
gainſt him, as being guilty of ſeveral voluntary 
Eſcapes , and a Day was given to appear at the 
King's Bench the 8th of January. The Appear- 
ance was the 2oth of January; but the Record 
was not enter'd it ſelf till the 3d of February fol- 
lowing; fo that there was a perfect Diſcontinu- 

ance. 

This was not ſeen at firſt; but on Conſideration 
of the Court, they found it out; and the Council 
moved the Court to ſet it right. The Court made 
a Doubt of their Power; but they enquir'd when 
it came in, whether in Time or not; and what 
Minutes were for it. It ſeems, the proper Minutes 
were not to be found. Now that being ſo, it 
would be ſtrange for the Court to make any A- 
mendments, without any Copy to amend by. If 
the Clerk's Man had comejin, and produc'd the Mi- 
nutes, I take it, the Senſe of the Court was, that 
they would amend it; tho' that was agreed to be a 
Diſcontinuance. | 

Now I cite that Caſc, not that you did a- 
mend it; but would have done it, if you had 
any thing to amend it by: And there was a Diſ- 
continuance of the Party. Now if they could 
have amended that, this may be done here for a 
much better Reaſon. There was a Diſcontinuance, 
both before and after the Trial. I think we have 
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much ſtronger Reaſon for Amendment, than was 
in that Caſe : Tho' I muſt fay, as to that Caſe, the 
Bar were of Opinion, that the Clerk might have 
enter'd it as on that Day, and ought to have 
done it; and therefore they thought it was amend- 
able. And if that were true, no queſtion it was 
amendable. But however the Opinion of that 
Caſe was, it is an Argument to me, that the Court 
would have amended it, had they any Thing to 
amend it by: For it was the Opinion of this Court 
it is amendable. But I think that Caſe is no Au- 
thority for them : And whether that be done by the 
help of the Statute or no, is not material: And the 


Court would have amended it, if it had been the 


firſt Day of the Term. 

This I take to be the Opinion of the Court; and 
that they did not amend it, becauſe they had no 
Authority to amend it by. | 

There is one Matter more, which is, That this 
Slip is the Fault of the Clerk: For that the Miſ- 
teſting of the Writ is the plain Act of the Clerk; 
and in all the Caſes it has been held, Acts of the 
Clerk to be amendable by the Common Law: 
And for that there are a thouſand Caſes. This is 
in Point of Law. 1 | 

I would beg leave to cite a few Authorities in 
Crooke's Eliz. I'was agreed, a Venire Teſte d out 
of Term, is a Miſpriſion of the Clerk. 

L. C. J. Holt. There are abundance of the like 
Caſes. 

Mr. Att. Gen. I believe a Thouſand, therefore 
I will not cite them. | 

We ſubmit it to your Lordſhip, whether it be 
right, and wants no Amendment : Or if it be not 


right, whether it be not amendable by Statute or 


Common Law. And I hope we ſhall have the Be- 
nefit of the Verdict. a 


Mr. Serj. Darnel. My Lord, There has been 


ſo much ſaid already, that I. ſhall fay very little. 


J ſhall only cite two or three Caſes. The 
Queſtion is only this: Whether a Miſpriſion 
of the Clerk, is not amendable in the ſame 
Term? For that we have 10 Ed. III. 20. there 
was an Error amended of 63 for 59. I think 
all the other Caſes have been mention'd alread v. 
The 5th of Edw. III. has been cited, and it is 
{trong. I have thought it always ſufficient, with- 


out any Statute of Amendments : And thoſe that 


have been amended by Common Law, will be Au- 
thorities in this Caſc. Now that the Court have 
always taken on them, as their Duty, to amend the 
Faults of the Clerks in any Entry, or Proceſs, or 
Continuance, the Books are full in it ; and I hope 
it will be amended here. 


Mr. Broderick. I pray your Lorſhip's Favour, to 
ſpare me a few Words on the other Side. I ſee 
ſo much Warmth in this Caſe, that I mult beg 
leave to preface ſomething, before I ſpeak to the 
Point of Law. 

Mr. Att. Gen. You might have wav'd that. 

Mr. Broderick. The Occaſion of my laying that, 
was, that Mr. Attorney faid, There had been a 
Noiſe about the Town concerning this Exception. 
And that a whole Party 

Mr. Att. Gen. There has been ſo 

Mr. Broderick. I would not be believ d to con- 
cern my ſelf any otherwiſe for this Man, more or 
leſs, than for any other Client. Nay, what I am 
concern'd in, and haveto ſay at preſent, doth concern 
every Subject in England, as well as Mr. Tutchin, 
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But when 'twas ſaid, That there was a Diſcontinu- 
ance in the © aſe ot the Warden of the Fleet, which, 
atter the long Tranſaction of that Cauſe, was not 
obſerved by the Council for him; and that they 
were clearcr- ſighted tor the Obſervator; 1 could not 
take thar otherwiſe, than as meant to my felt, 
who was Council for the Warden of the Fleet, 
and am now tor this Deſendant. I confeſs, 1 did 
not obſerve that Fault in the Caſe of the Warden 
of the Fleet, (nor ever had a perfect Copy of that 
Record, to enable me to do it:) And I muſt own 
at the ſame Fime, that I had not the Fortune to 
make the Diicovery in the preſent Caſe. The Ex- 
ception was taken before I was any ways concern'd 
in the Cauſe : And when 'twas made, I thought it a 
good Exception; and made no Dithculty of accept- 
ing my Fee to ſpeak to it. 

Me. Att. Gen. I had another Meaning in it. 
I knew not that Mr. Broderick was Council for the 
Warden of the Fleet. | 

Mr. Montague. My Lord, I believe Mr. Bro- 
derick is afraid of my Fate in this Cafe : I have 
been very much reflected upon for being Council in 
this Caſe; and it has been ſpread about all the Coun- 
tics in Eugland, by Dyer the News-Writer, That I 
broach'd {editions Principles at the Trial, and was 
reprimanded by your Lordſhip tor it: And I be- 
lieve Mr. Broderick is afraid ot the like Scandal. 

JL. C. J. Hl. You mult not be afraid of Scan- 
dals. Dyer is very familiar with me too ſometimes: 
But you need not fear ſuch a little ſcandalous Pa- 
per of ſuch a ſcandalous Author. 

Mr. Mountague. My Lord, I am not much con- 
cern d at it, ſeeing it comes from him. 

Mr. Broderick. I muſt agree, That this is a 
Point of great Concern to the Crown ; becauſe all 
Proſecutions for the Crown may be affected by it, 
as Mr. Attorney General ſaid: But on the other 
fide, I beg leave to fay, That (whatever the Perſon 
now before the Court may be) it is of great Con- 
cern to the Subject too: For the Rule in this 
Cale, will be a Rule in the Caſe of every other 
Subject of England; fo that the Concern is great on 
both Sides. | 

I muſt beg Pardon of the Court, if in anſwer 
ing off-hand to very Learned and Elaborate Argu- 
ments, from the ſhort Notes which I have been 
able to take of them, I happen to be diſorder d in 
Methed : I muſt take leave to offer ſuch ſhort 
| Obſervations upon them, and give ſuch Anſwers to 
them, as I can at preſent ; as my Memory ſuggeſts 
the Objections to me, tho not in the ſame Order 
in which they were deliver d. Bur I will uſe my 
Endeavour, not to omit the taking ſome ſhort No- 
tice of the general Heads, under which I apprehend 
all the Objcctions will fall. | 

i would obſ-rve, (which I think will be an An- 
ſwer to a great deal that has been ſaid on the other 
Side,) That our Law-Books make a very great dif- 
ference between the King's Proſecutions in his own 
Name, as a Civil Right, and Proſecutions wholly 
in his Capacity of King, as he is Head of the 
Commonwealth; and in the Exerciſe of his Royal 
Office, to affect the Subject with, or puniih him 
for Crimes thereby charged upon him. I agree, 
the Caſes cited by Sir Thomas Powis and Mr. Attor- 
ney General, of Amendment of the King's Writ of 
Qu. Impedit, and ſome others; and that the Com- 
mon Law gave greater Indulgences to the Crown, 
in the Proſecution ot its Civil Rights, than to any 
Subject. The King was known to be employ'd in 
the Concerns of the whole Kingdom; to have the 
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Care of all his People upon him: Whereas the Sub- 
ject had only his perſonal and private Affairs to 
look after. And tis no wonder that the Law ſhould 
adjudge, that great Allowances were to be made to 
the Crown, as to its own particular Rights; That 
it ſhould not be ty'd up to fo ſtri Rules as the 
Subject, who was ſuppoſed to attend his own Af- 
fairs only. This is the Reaſon generally given, why 
the Crown had ſuch a Prerogative, that greater 
and more favourable Allowances ſhould be made in 
its Suirs, than in thoſe of the Subject. 
Bur it has hitherto (as far as I have been able to 
obſerve) been taken, That the Law was Very nice 
and tender in all Proſecutions, that aim at the 
charging the Subject with Crimes and Penaltics. 
Ir ſeems to be a new Light, ſprung up of late, 
which has diſcover'd, that there is a greater Ne- 
ceſſity for that Privilege in Criminal Proſecutions, 
than in Civil. The Opinion of the ſucceſſive Ages 
which have made tavourable Acts for amending and 
curing of particular Detects in Legal Proceedings, 
feems to have been much otherwiie. In many of 
theſe, all Criminal Proſecutions, of all kinds, are 
expreſly excepted : And where they are not, I muſt 
lay I have not heard yet quoted; nor can find any 
Caſe of Authority, where theſe Statutes were inter- 
preted to extend to Proſecutions for Crimes. I 


perceive, the Council for her Majeſty in this Cauſe, 


have in their Arguments relied very much upon A- 
mendments made by the Common Law. I can't pre- 
tend to be now prepar d to run thro' each particular 
Caſc : In general, it cannot be deny'd, that ſeveral 
Amendments were made, by a Power that the 
Court had at Common Law ; but we think there 
never was any which came up to this Caſe. And 
indeed, if all the Amendments in the multitude of 
Caſes that have been cited in theſe elaborate Argu- 
ments, are allow'd as good at Common Law; it 
would make one wonder, where the Neceſſity was 
of making an expreſs Statute, for the Amendment 
of a Letter or Syllable; (and of the nice Doubts 
upon that) or of the other ſubſequent Statutes of 
Feofails and Amendments. The Court, to me, by 
theſe Authorities, would ſeem to be arm'd with a 
{ufticient Power to have done the Buſineſs, with- 
out the help of any Statute. | 
Tho' her Majeity's Council rely principally up- 
on the Statute of 8 Hen. VI. yet in regard they do 
not wave, or give up the Aid of the Statute 32 
Hen. VII. (For Mr. Attorney takes notice, that 
there is a Quare in my Lord Dyer, (Dyer, 353-) 
Whether the King, in an Information of Intriſion, 
ſhould not have the Advantage of that Act? And 
he has cited Lord Dyer, 346. of an Information 
Qui tam, &c. to be within the Act: And that 
Lord Hales, in Lord Fitzwater's Cafe, held, That 
twas reaſonable, that Criminal Proſecutions ſhould 
be aided) I think ir will be very proper to conſider 
how the Law has been taken upon that Statute : 
and to fee whether the Reaſon of thoſe Calcs, 
won't go as far backwards as to the Statute, 8 Hen. 
VI. The Words of the Statute, 32 Hen. VIII. 
C. 30. are not expreſly reſtrain'd to Actions or 
Suits between Party and Party; though the Word 
Party be mention'd in the Statute, both as to the 
Plaintiffs or Demandants, as to the Tenants or De- 
tendants. And the enacting Clauſe is, That from 
thenceforth, afier Iſſue try d for the Party Plain- 
tiff. or Demandant, or for the Party Tenant or De- 
fendant, in any manner of Action or Suit at the 
Common Law; the Judges ſhould proceed to give 
Judgment in the ſame, notwithſtanding any of the 
| | Miſiakes 
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Miſtakes therein mention d, in like Form as if no ſuch 
Default or Negligence had een. It is true, as Mr. 
Attorney has cited it, that tis left a Quære, as It 
ſtands printed in my Lord Dyer, which was in the 
18th Year of Queen Elizabeth : But even 1n that 
very Caſe, twas held, 22 Eliz. that the Statute 
did not extend to it: As appears in 1 Rolls Re- 
ports, fol. 447. as well as by Blackmore's Caſe, 8. 
Cro. 163. where *tis expreſly ſaid, That the Statute 
32 H. VIII. extends not to Pleas of the Crown. And 
this Point is expreſly agreed by the whole Court, in 
Sherington Talbct's Caſe, 1. Cro. 312. 

A Pnire Facias bearing Teſte out of the Term, 
and an Iſſue tried upon it, is a Miſcoveyance of Pro- 
cee, ſalved after Verdict, by thoſe Words in the 
Stature of 32 H. VIII. | 

So a Penire awarded, which bears Teſte on a Sun- 
day, is adjudg'd to be aided within thoſe Words. 

Yet in Theobald and Newton's Caſe, Style 307, 
there was a Suit upon the Statute of Iumates; and 
the Diſtringas bore Teſte on a Sunday, and out of 
Term. Exception was taken to this after Verdict, 


and held not to be aided by the Statutes of Feofails. 


I thought it neceſſary, by mentioning the Two for- 
mer Caſes, to ſtate which of the Statutes it was, 
which would have remedied the Fault, if the Sta- 
tute had extended to the Suit it ſelf ; becauſe the 
Reporter (which is no wonder in him) ſo far miſtook 
the Senſe of the Court, as to omit the Material Sta- 
tute, and to mention the r8th of Eliz. and 21. Fac. 
in neither of which Laws there are any Words 
which reach the Caſe ; tho' in this Act of 32 H. VIII. 
there are. 


And in Lord Fitzwater's Caſe, cited by Mr. At- 


torney, tho' my Lord Hales does ſay, The Caſe of 
the King will often ſtand in need of the Amendment 


of a wrovug Venire; and therefore he was of Opi- 
nion, to bring him within the Statute of 16 and 17 
Car. II. which has very extenſive Words; yet he 
allows the Diſtinction between his Criminal Proſe- 
cution, and Civil Action; as appears in 3 Keb. 
485, 519. | 

In Percy's Caſe, 21 Car. II. 1 Vent. 17, 35. an 
Information of Forgery at Common Law, laid the 
Forging to be of a Relcaſe at Herborn; and the 
giving it in Evidence, to be at Dorcheſter. The De- 
tendant was convicted by a Jury de Vicineto of Dor- 
cheſter only : Twas adjudg d to be a Miſ- trial; and 
a New Venire was awarded. For the King, twas la- 
bour'd to ſupport the Trial by the Word Suit: 
For, ſay they, the Information is, SA Domini 
Regis; ſo that the Word is extenſive enough to 
reach this Proſecution: And tis plainly out of the 
Exception, which excepts no Information, but thoſe 
upon Penal Statutes. But the Court held, Any In- 


formation, tho at Common Lau, was not remedied by 


the Words or Intent of the Act. 


In the principal Caſe of Sherington Talbot, . 1 Cro. 


311. Jenes, 320. 2. Ro. Ab. 619. Information, 
in nature of a Quo Marranto, for Claiming Liber- 
ty ot Free Warren in Three Vills, in the Foreſt of D. 
Detendant diſclaims in the Fure/?, and in all but one 
Vill; and ſays, That that Vill is Parcel of the Ma- 
nor of $ and preſcribes for Free Warren in his Ma- 
nor; Iſlue on that Preſcription, and the Vſue is 
from the Vill, not from the Manor; held to be miſ- 
tried, and not aided by any of the Statutes of Feo- 
fails Tho not withia the Exception; becauſe the 
Statutes dv wot extend to the King's Caſe. He not being 
named. "Vhe then Judges thought this a Reaſon ; 
which will equally extend to the King's Caſe, upon 
tie former Statutes of Amendments. And Mr. 
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Noy, a very Learned Predeceſſor of Mr. Attorney Ge” 
nerals, did not venture to carry the Point further 
for his Maſter, than to a Peradventure he might 
have the Advantage of thoſe Acts, in caſe of a 
Quare Impedit, or other Civil Right where the Suir 
is in the King's proper Name, and not by his Stile 
of King only. 

Nothing is more plain, than the Difference which 
the Law makes between Caſes where the King pro- 
ſecutes his Right in his own Name, as for a Civil 
Right, and where the Proſecution is in his Capacity 
of King, and in the Exerciſe of the Royal Autho- 
rity. It the King (Henricus Rex) brings a Quare 
Inpedit, and dies before Judgment, the very Writ a- 
bates; becauſe Henricus Rex, who was nam'd by 
his proper Name, ceaſes to be. But if the Proſecu- 
tion be pro Domimo Rege, tho the King in individus 
be dead, yet Dominus Rex in genere not being dead, 
the Information or Indictment ſhall ſtand, to be 
proſecuted by the Succeſſor. Yet all Proceſs upon 
them,. wherein his own Name is uſed, and not his 
Name of Kingly Office only, ſhall fall; becauſe the 
particular Perſon is dead. . | 

According to this Diſtin&ion, I do agree, Thar 
where the King ſues in his own Name for a Civil 
Right, his Suit has more Favour allow'd to it than 
that of a Common Perſon. And fo far goes the 
Caſe in Blackmore's Caſe, 8 Cro. 156. before-men- 


tion'd, cited by Sir Thomas Powis; That a Writ 


of Quare Impedit, which was preſentere for preſen- 
tare, was amended ; being the King's Caſe. Tho 
had it been the Caſe of a common Perſon, it could 
not have been amended : For no Original Writ was 
ar Common Law amendable in the Caſe of a com- 
mon Perſon. Bur that an Information or Indi&- 
ment ever found Favour beyond, or equal with a 
Civil Action, I never heard before; nor find any 
Authority quoted to warrant it now. I would take 
leave to mention the Caſe, 13 Car. II. in Scan. Har- 
dreſs, 217. (9 Pitcher and Jones: Twas an Infor- 
mation upon the Act of Navigation for Importing 
Spices, being the Growth of Aa, Africa, or Ame- 
rica, from Holland beyond the Seas, not being the 
Place where ſuch Goods were firſt and moſt uſually 
ſhipp'd for Tranſportation, contra Formam Statuti. 
The Defendant pleaded, he did not import them 
contra Formam Statuti, and Iflue upon it; and Ver- 
dict againſt the Defendant. He moved in Arrcſt of 
Judgment, That 'cwas not laid, that theſe Commo- 
dities were not of the Growth of Holland. To this 
'twas faid, That the Verdict would help that, it 
neceſſarily implying it: For that they were laid ta 
be of the Growth of Aſia, Africa, or America, and 
imported from Holland; which ſhews thoſe were di- 
ſtin& Places: And the Defendant could not elſe 
have been found guilty, contra Formam Statuti. Let, 
after long Debate, the Exception was held to be a 
good one, and the judgment was arreſted. 

I muſt obſerve, That the Council for the Infor- 
mer in this Caſe, had not the Courage ſo much as 
to hope for Aid from, or mention the Statutes of 
Feofails in this Caſe. Ihey cite there Johnſon's 
Caſe, 2. Cro. 609. and Ciulmley's, B. 1. Cro. 464. 
where in Criminal Proſecutions reaſonable Intend- 
ments aſter a Verdict, are allowed at Common 
Law. But tho' nothing was wanting in this Caſe, 
but an Averment that Holland was not within Aſia, 
Africa or America, (which muſt neceſſarily be pro- 
ved at the Trial, elſe the Detendant could not have 
been convicted) they either did not know, that the 
want of an Averment of a Thing neceilary to be a- 


yerred, if Iſſue be taken upon another Point, is aid- 


ed 
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as a Miſpleading, by the Statute 32 Henry VIII. 
(tho the Caſes of it are numberleſs); or they did 
not think there was any Colour for offering to extend 
that Statute to a Penal Law, with regard to the In- 
tereſt the King has in the Proſecution, tho a com- 
mon Perſon was the Informer; and tho' there is no 
Exception-of Informations on Penal Laws. 

As to the Caſes cited on the other Side, of A- 
mendments at the Common Law by the King's Pre- 
rogative; I muſt rely upon the Difference I have 
already talen between Criminal and Civil Caſes ; 
and that there are nor any Inſtances of Amend- 


ments in Criminal Proſecutions. As to ſeveral other 


Caſes, which have been cited by the other Side, of 
Amendments upon Returns to Certiorari's, Returns 
upon Mits of Error, &. Thoſe, with Submiſſi- 
on, will not come up ar all to the preſent Cale. 
When a Record is certified upon a Certiorari, &c. 
the Parchment annexed to the Writ, is ſuppoſed to 


be the real Original Record; and that remains in 
the Court here, and is become by the Return a Re- 


cord of this Court. Where, by the Courſe of the 
Court, tis enter'd upon a Roll here, if in the Entry 
it varies from that that is the true Record, it 1s the 
Duty ot the Court to take Care, that the Mis Entry 
be rectiſy d; and the Record, which is tranſcribed 
here, made agreeable to the Original. The recti- 


fying ſuch Nlis-Entries, or Mis-Copyines, are not A- 


mendments of Faults in a Record, (for that faulty 
miſtaken Entry is not really the Record) but mak- 
ing true Entries of the Record. And upon the like 
Reaſon was the Miſtake rectified in Sir H Tufton's 
Caſe, 1 Cro. 144. where there was a Conſent of the 
Partics for Entring a Judgment by Diſclaimer, by 
Virtue er Pretence of Letters Patents, bearing Date 
7. Jac. which Words were inſerted in the Paper- 
Bock, by the Atrorney General's own Hand ; yet 
omitted by the Clerk, in the Entring it upon the 
Roll: There, upon great Examination, and Conſt- 
deration of the Circumitances, al Parties confenting 
that Mis-Entry was corrected; being, as the Book 
ſays, no more than when a Special Verdict is mis-en- 


ter d; which is reflified by the Notes of the Clerk of 


the Alizee. Bur it is very much inſiſted on, Thar 
the Statute 8 H. VI. C. 12. ſhall extend to this 
Caſe becauſe there are particular Criminal Proſecu- 
tions cxcepted therein, of which this is not one [I 
do not find that there has been one Authority 
cited, when it was ever held, that that Law extended 
to any Pleas of rhe Crown. And I take the uniform 
Opinion of near Three Centuries, ſince that Sta- 
tute, to be againſt it. 

Mr. Attorney relies much upon the Caſe of the 
King againſt Percival and Gedfrey, and others, Sid. 
244. where the Venire for the 'Trying the Deten- 
dlants, upon an Indictment for a Riot, was directed 
Vicecomitilus de Canterbury, and return'd by R. F. 
Vicecomes ; the City having in truth but one She- 
rift: There, upon Examination of the Sheriff him- 
ſelf upon Oath, in Court, (who {wore that City had 
but one Sheriff) there was an Amendment. But 
what was that? Not of any Thing that was the 
Act of the Court: But the Sheriff adds to his En- 
dorſement upon the Writ, (when he had anſwer'd 
ſingle,) There that was not any other Sheriff; as it 
appears in the ſame Book, and in 1 Keb. goo (71), 
901 (75): And this the Court held to be well, up- 
on the Authority of the Book of 39 H. VI. f. 40. 
where a Writ was directed Coronatoribus, and re- 


turned by one Coroner only, yet held to be well : 


For, fay the Court, we wont take notice there are 


more Coroners than one. And fo Juſt. Wyndham 


3 Ann. 
ſaid, in this Caſe, We ſhall intend but one Sherift 
unleſs more appear ; 1 Keb. go1. 3 

A good Part of Mr. Attorney's Argument ſeems 
to tend to the making it not neceſſary, or at leaſt 
diſputable whether it be neceſſary, that the Diſtrin- 
gas ſhould be Teſte d on the ſame Day that the 4. 
ward is. Won't that Argument turn another wa 
than tis intended ? If it be a doubtful Thing, whe- 
ther it be right or not; I doubt it will be an Er- 
ror in Judgment, like the making out an improper 
Writ in the Debet and Detinet, where it ſhould be 
in the Detinet only: And then, tho? it is a De. 
fault of the Clerk, twill not be ſuch a Default ac 
will be within the Aid of the Statute, if that ſhould 
be held to extend to the Caſe. It it were a doubt. 
ful Thing, it can't be ſaid he had a certain Rule to 
walk by: But he ventur'd upon his own Judgment: 
in which if he has chanced to miſtake, *tis not oy 
mendable as a Thing of courſe. But in truth, if it 
were to be enquir'd into, I believe 'twould be found 
not to be an Error in Judgment in the Clerk, but ; 
Miſtake of a Matter of Fact, in taking Sunday to be 
the firſt Day of the Term. 

Mr. Att. Gen. That will not alter it. 

Mr. Broderick, There has been another Caſe ci- 
ted; the King and Walcet; where a Reverſal of an 
Attainder was pronounced, and the Judgment of Re- 
verſal actually enter d up; yet being done by Sur- 
prize, the Entry ot the Reverſal was ſer aſide, and 
razed out of the Record. Surely that cannot be an 
Authority for any. There the Entry was wholly 
irregular, contrary to the Rules of the Court : For 
the Judgment of the Court 1s not compleat, till the 
End of the Term. ; | 

L. C. F. Holt. "Tis in the Breaſt of the Court 
during the whole Term. | 

Mr, Broderick. And if any one, within the 
Term, without the Direction of the Court, will en- 
ter a Thing as the Act of the Court; ſhall not the 
Court have a Power to retorm that Irregularity, and 
do themfclves right? This is not an Amendment ot 
a Record, but a Reforming of an ill Practice; « 
preventing of an Attempt to make that an Act and 
Record of the Court, which really is not ſo. Nei- 
ther does my Lord Macclesfield's Caſe bear any Pro- 
portion to this. | | 

There is no Queſtion, but that a Court, which 
is intruſted with the Cuſtody and Preſervation of 
the Records wherein other Perſons are concerned, 
may take care upon any Miſchance ; and that they 
have a Power to put Things into their right State: 
As in caſe of Fire, or any inevitable Accidents, the 
Court, incident to their Truſt of the Cuſtody of 
the Records, and by the Authority they have to do 
Right and Juſtice to all Perſons, muſt have a Power 
to ſupply ſuch Loſſes. 

As to the Caſe of the Warden of the Fleet, there 
was no Amendment made: Bur if there had, it 
would not have come up to this Caſe. I may, I 
am ſure, ſately affirm, that the Court did declare, 
That was not to be eſteem'd a Criminal Profecuti- 
on; in regard there was not to be a Judgment to 
puniſh the Party, but the Proceeding was only to 
transfer the Eſtate to the Crown by way of Fortct- 
ture. 

The Council who have argued for the Queen, 
have not cited any one Authority, of an Amend- 
ment in a Criminal Caſe, within the Statute of 14 
E. III. or 8 H. VI. C. 12. or proving, that thoic 
Statutes extend to Caſes of that kind: But they call 
upon us, ſince the Words ſeem to be large enough 


to reach both, (eſpecially thoſe of 8 II. VI den 
; : : clue 
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are ſome particular Criminal Proſecutions men- 
ond EE nad) to produce ſome ; Authority, 
to eſtabliſh the Diſtinction between Criminal and Ci- 
vil Caſes. We think the daily P. actice in Civil 
Caſes, and the want of a ſingle Inſtance in a Cri- 
minal one, carries a ſtrong Argument, if we could 
o0 no further: But I think we do not want an ex- 
preſs Authority in this Point too. Orde and Mor- 
ton. Trin. 11. Fac. I. Ro. Ab. 201. There a Writ 
of Venire Facias out of the B. R. was Venire Fac. 
duodecim, &c. corum Nobis apud Weſtmonaſterium, 
ulicunque fuerimus in Anglia : But the Roll was 
well, omitting the Words apud Weſtmouaſterium. 
*T'was adjudg'd the Writ, might be amended by the 
Roll; for tis but Matter of Form. This was a 
Default in the Body of the Writ, and amended by 
che Statute of 8 H. VI. as a Default of the Clerk. 

Yet Brigs and Thompſon's, &c. Tel. 60. 111. In 
an Information upon the Statute 21 H. VIII. againſt 
Spiritual Perſons taking Farms, the Award of the 
Venire facias upon the Roll was right, returnable 
ubicunq; but the Writ it felt was returnable co- 
ram nobis, omitting U icunq; and ſo it did not an- 
ſwer the Award upon the Roll. This certainly had 
been amendable in a Civil Plea, but the Report 
tells us, that Judgment was ftaid upon it. And, 
my Lord, I will beg the Liberty to make this Ob- 
ſervation upon the Caſe of the King againſt Percival 
and Gedfry, (which is ſo much relied on.) There 
are ſome Caſes of fo odions a Nature, and move 
ſach Indignation, that there is a Danger of Things 
being paſſed over unobſerved, which would not 
have been admitted in another Caſe. That was the 
Caſe of one of the King's Meſſengers, employed in 
His Majcſty's immediate Service, barbarouſly in- 
ſulted and abuſed in his Inn at Canterbury, by the 
Defendants and a great Rabble of People: As the 
Offence was very flaming, the Reſentment of the 
Court ran high; and they thought it reaſonable to 
do in that Caſe, what perhaps in an ordinary one 
they might not ea/ily have done: Yet what was then 
done, is now to be cited for a Preſident in every 
Criminal Caſe whatſoever. I muſt ſay the fame in 
this Caſe ; whatever my Client 1s charged with, the 
Rule given in his Caſe may affect every Man in 
England, who ſhall hereaſter be charged criminally : 
And therefore I doubt not your Lordſhip will very 
well conſider of it. 

J hope, my Lord, I have given ſome Anſwer to 
moſt of the Things that have been inſiſted ; and 
that upon the whole Matter, this Miltake will not 
be accounted a Thing amendable by Law. 


Mr. Mountague. My Lord, in Anſwer to what 
has been ſaid, 1 ſhall not preface what J have to 
ſay with any Apology for being of Council with 
Mr. Tutchin, tho 1 have been egregiouſly miſrepre- 
ſented in what I did, as Council for him at Guild- 
Hall. I know your Lordſhip is no Reſpe&er of 
Perſons, but will have the ſame Regatd to one De- 
fendant as another. 

Mr. Att. Gen. I am not concern'd at any 
Thing that has been Written or Printed about that 
Trial. | 

J. C. J. Holt. We will take no Notice of that. 

Mr. Monntague. My Lord, as to what Mr. At- 
torney General and Sir Thomas Powis have ſaid, I 
beg leave in the firſt Place to take Notice wherein it 
is we agree, and in what we ſhall differ. Firſt, we 
agree that this Cauſe is a Cauſe of the greateſt Con- 
ſequence. Mr. Attorney tells your Lordſhip, it con- 
cerns all the Proceedings of the Crown; and I hope 
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I may be pardoned if I fay, it is of no leſs Con- 
cern to the Defendant and the Subjects of England. 
I would therefore pay that Reſpe& to the Court, 
not haſtily to ſpeak to a Point of this Moment, bur 
ſhall deſire to have Time to look on thoſe Caſes that 
have been mentioned. 

I. C. F. Holt. If you will do this, you may con- 
ſider the Statute of H. VI. for thoſe Words are ge- 


neral and not relative either to Civil or Criminal 


Caſes in particular. It remedies the Miſchief be- 
tween Plantift and Defendant generally. 

Mr. J. Powel. Mr. Broderick has not taken No- 
tice of that Objection that my Lord Coke takes No- 
tice of, Becauſe they are not excepted, therefore they 
arc included | 

L. C. J. Holt. I would have you conſider why 
it is not within the Words of the Statute. Ir is as 
plain that it is the Fault of the Clerk as can be; 
he had the Roll before him, therefore it muſt be the 
Miſtake of the Clerk. The Award of the Writ is 
the Act of the Court, and that was the 23d, now 
this Writ did bear Date the 24th, and I believe 
we did not award the Writ the 24th, therefore it 
is to be judged they miſtook the Time of the Teſte. 
For the Record ſays the 23d, and this Writ ſays 
not till the 24th. Now why ſhould not this be 
within the Statute of H. VI. For it is the Miſpri- 


ſion of the Clerk? And then the Queſtion is, whe- 


ther that Statute does not extend to this Matter. 
Mr. J. Powel. I do indeed queſtion whether any 
Statute of Jeofails extends to it; but this Statute 
does not, as appears by 8 Coke, becauſe they are ex- 
cepted. There are Indictments of Felony and Trea- 
ſon that are excepted. Now that this is a Miſpri- 
ſion of the Clerk is plain, becauſe he had the Award 


of the Court. 


Sir T. Powis. I think all agree it was perfectly 
a Miſtake, and that makes it a diſputable Caſe; I 
do not ſtand on it as if it were right, bur grant it 
was a perfect Miſtake ; and then that Objection is 
clear, that Criminal Matters are not within the Sta- 
tutes of Feofails, and it is certain moſt of them are 
excepted, viz. Indictments, in this Statute of H. 
VI. where it is ſaid what are excepted, &c. *Tis 


true you cannot amend what are excepted, where 


the Party was in Danger of Life ; bur it leaves out 
in Inferior Matters ; therefore it ſeems, that what- 


ever was ſaid of Criminal Matters, was intended of 


the greater Criminal Matters, and fo was the Opi- 
nion in the Caſe of — | 

I. C. J. Holt. That was a Civil Cauſe, but we 
thought we could not amend it: For it would be 
contrary to our Duty as Judges, to alter a Record. 
And therefore we refuſed even in Point of Scandal 
in that Caſe ; alſo on Examination we found that 
we could not amend it, contrary to Truth. 

Sir T. Powis, My Lord, we had not in that 
Caſe any Thing to amend by ; bur here we have a 
Roll to direct us. 

Mr. Att. Gen. If your Lordſhip indulge them 
deren Time to Time to put it off, we ſhall never have 

one. | 

Mr. Mountague. My Lord, I am not prepared 
to anſwer what has been ſaid, for I did not expect 
this Motion would have been made. 

Mr. Att. Gen. That we may be once at an End, 
I would fain hear what they have to ſay, and whe- 


ther they have any more Exceptions. 


L. C. J. Holt. Have you any more Exceptions 

to make? 
Mr. Montague. My Lord, we have no more 
Exceptions to the Matter we are now upon, which 
is 
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is ſetting aſide the Trial. You know Mr. Attorney, 
there are Two Things incumbent on a Defendant's 
Council. One is to {ct aſide the Trial if he can, 
and that is the Thing we are now upon: The o- 


ther is, to move in Arreſt of Judgment. Now Mr. 


Attorney well knows will be a Waver of our Mo- 
tion for a new Trial to ſtir any Thing in Arreſt of 
Judgment. | 

Mr. Att. Gen. He that makes Exceptions 
ſhould be prepared to give all his Exceptions to- 


gether. 
Mr. J. Pouel. This is not a Motion to ſer aſide 


the Trial? | 

Mr. Mountague. Yes, my Lord, it is to ſer aſide 
the Trial : Not to arreſt Judgment being given upon 
the Verdict. | 

Sir T. Powis. My Lord, if they have any more 
Exceptions to offer, I delire they may let us have 


them now. | 
Mr. J. Powel. If there be an Error in the Writ 


there muſt be a Diſtringas de novo, there mult be a 


new Diſtringas only iflued, you cannot make it a 
Diſcontinuance of the whole Proceedings; but there 
muſt be a new Award of a Diſtringas, the Error 
wherein is the Cauſe of Exception ; if we ſhould 
give our Opinion that it is not amendable, we 
ſhould try him next Week. 

Mr. Att. Gea. My Lord, they ſhould lay down 
all their Exceptions together. | 


Mr. Mountague. My Lord, I know you do not 


expect in this Caſe any Thing ſhould be done other- 
wiſe than what is uſual in all other Caſes. Now I 
appeal to Mr. Attorney if it be not the conſtant 
Courſe here, to move firſt for a new Trial; and it 
you object any Thing in Arreſt of Judgment, it is 


generally ſaid, you have waved your Motion for a 


new Trial. | 

L. C. J. Holt. No, that is not ſo. 

Mr. Mountague. My Lord, we are now in your 
Judgment, whether this Man ſhall be tried again or 


not? And if we ſhall happen to prevail for a new 
Trial, then it will be a Diſadvantage to our Client 


to have told our Exceptions to the Information, tor 
then Mr. Attorney will pray to amend. 

I. C. J. Holt. You are ſo far inthe right, if in- 
deed here were a Verdict —— — 
that is unqueſtionable, that is your proper Time 
to move in Arreſt of Judgment; but if this Verdict 
be not right, it is too ſoon to make Exceptions to 
the Information. 'Then we ſhall tell you what we 
have to do. | 

Mr. Att. Gen. I am content they ſhould keep 
their Learning to themſelves; but, my Lord, it they 
will not do that, I hope you will not give them 
further Time. 

L. C. J. Holt. We ſhall give them but till to 
Morrow. 

Mr. J. Powel. Mr. Meuntague, it is a ſtrange 
Thing that you ſhall make an Exception, and not 
be ready to maintain it; at this Rate any Proſecu- 
tion whatſoever may be hung up and delayed. If 
this be the way, we muſt give you the leſs Time. 

Mr. Mountague. My Lord, I ſhall entirely ſub- 
mit to what the Court ſhall think fit to order; but 
tis now pretty late in the Day, and your Lordſhip 
knows tis a Sitting this Afternoon in Middleſex, 
and to Morrow is another Sitting in London, where 
I am already retained to be, and I know not how 
late your Lordſhip may keep us in both Places : 
Your Lordſhip ſeldom diſcharges us till late at 
Night, and it will be impoſſible for me to look 
into the Authorities which have been quoted, much 
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leſs to conſider of any Thing that will be g.. 
offer in anſwer to both theſe learned — in 
a Matter which I muſt profeſs is altogether new to 


Mt. J. Powel. There are Amendments made e- 
very Day. | 
Mr. Mountague. My Lord, I hope I ſhall ſhew 


you it has not been done yet, in any ſnch Caſe 


— this, neither can it be done, with Submiſ 
ion. . 

I. C. J. Holt. You ſhould have prepared for; 
I will tell you of a Caſe at Hicks's-HAl wa o_ 
ſelf took the like Exception, but it was over-ruled 
by Sir William Smith the then Chairman of the Set. 
ſions. In an Indictment againſt — is 


ful Entry, @c. there was a Miſtake in the Time of 


the Entry alledged, c. And they amended 
Fault by the Statute of E. VI. «42005 


Mr. Art. Gen. My Lord, I hope you will sive 
them but till To-morrow. | 1 8 


Mr. Mountague. I hope you will not preſs that 
Mr. Attorney, who have been ſo lately a Ny Prius 
Practicer. | | 

Mr. J. Pouel. You are not preſs'd in it; none 
can imagine you came here in this Caſe, and that 
you were not provided to detend it. I hope you are 
as ready as Mr. Broderick, he is but your Aſſiſtant 
and yet he was ready. | ; 

Mr. Mountague. It will be impoſſible for me to 
be more ready To-morrow. I will rather go on 
with it now, than do it To-morrow. This is a new 
Motion, and I did not in the leaſt expect it. 

Mr. Att. Gen. This is no new Motion, I believe 
none would believe but it would be made. 

Mr. J. Powis. Why can't you be as ready as 
Mr. Broderick is ? = 

Mr. Mountague. I do not pretend to ſet my ſelf 
upon the ſame Level with Mr. Broderick: Tho hs 
be ready to give an Anſwer extempore to the Argu- 
ments that have been made, I hope your Lordſhip 
will indulge me with a Day or Two more to conſi- 
der of what has been faid, ſince the Queſtion now 
betore the Court is of that Concern to all the Sub- 
jets of England. My Lord, I defire we may have 
but till Thurſday next, and by that time I will 
undertake to be ready. | 

Mr. J. Powel. When you make an Exception, 
you ought to be ready to defend it. 

Mr. Mountague. It was impoſſible for me to fore- 
{ce what Courſe the Atterney General would take to 


obviate the Objections I have made. I muſt own 


I did not expect this Motion for an Amendment; 
I thought ot that the leaſt of any Thing, becauſe I 
never knew the like Attempt in a Criminal Proſecu- 


tion. And ſince Mr. Attorney General has been 


pleaſed to countenance the Exception I have taken, 
with a Weeks Conſideration of it; I ought in Ci- 
vility to pay as much Reſpect to the Arguments he 
has made in Anſwer to it. And therefore J mult 
beg a little 'Time of your Lordſhip, as well to ſhew 
my Reſpe& to Mr. Attorney General, as to diſcharge 
my Duty to my Client. | 

Mr. Att. Gen. I deſire none of your Reſpect. 

Mr. Mountague. I hope, Mr. Attorney, you att 
not angry becauſe I would pay Reſpect to you. 

Cur. Well, Take Time till Thurſday. 


November 23. 1704. | 
I. C. J. Holt. Mr. Attorney, have you an 
Thing to move ? 
Mr. Att. Gen. My Lord, I attend here only vp- 
on the Account of Mr. Tutchin. 
1 TF: Holt. 
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1 704. G. H . | 
Z. C. J. Holt. Who is for Mr. Tutchin ? : 
Mr. Mountague. My Lord, I am of Council for 

Mr. Turchin, and I am to Day to ſhew your Lord- 

ſhip Cauſe why the Motion made the other Day by 

the Council for the Queen to amend the Teſte of the 

Writ of Diſtringas cannot be allow d. And ſince 

the Court hath been pleaſed to indulge me with a 

lictle Time to think of the learned Arguments that 

have been made both by Sir T. Powis, and Mr. At- 
rut General; and to look into the Authorities 
which have been cited, I hope I ſhall take up leſs 
of your Lordthip's Time than if I had been put to 
anſwer extempore to the ſeveral Matters that have 
bern inſiſted upon. For I muſt beg leave to ſay, 
that upon Conſideration of what was then ofter'd, 

1 do find that a great many Things that were then 

faid, do not carry that Weight along with them as 

1 did then apprehend. And tho I do not Queſti- 

on but every Thing that can be thought of has 

been faid for the obtaining ſuch an Amendment, 
yet I have the Satisſaction at laſt to find that there 
is but one Caſe, and that is what your Lordſhip 
was pleaſed to mention, of the Judgment of Sir Wil- 

ham Smith, that looks like a Preſident for this A- 

mendment. My Lord, in ſpeaking to this Matter 

I ſhall nor trouble the Court with many new Cita- 

tions out of Fitz-herbert and Brook's Abridgment, 

Title Anendment; for J perceive the Gentlemen on 

the other ſide have look'd over the Bed-Roll of 

Caſes which are to be met with there, and find, 

that they have taken notice of every Thing that 

will make to their Purpoſe ; my Buſineſs therefore 
ſhall be, cloſcly to apply my ſelf to the Conſidera- 
tion of what they on the other Side did inſiſt on; 
and I hope I ſhall be able to ſhew to your Lordſhip 

that nothing they have aid will warrant this A- 

mendment. . | ; 
But before I enter upon the Argumentative Part, 

I muſt beg leave ſhortly to ſtate the Caſe it ſelt, 
and ſhew how it now ſtands before the Court; and 
if I nii{take in giving an Account of the leaſt Mat- 
ter of Fact, I deſire Mr. Attorney General would in- 
terrupt me fo far s to ſet me right; for if we do 
not agree in the State of the Caſe, our arguing 
will be to very little Purpoſe. 

Mr. Att. Gen. It is the Record that is in Diſ- 

pute, it is not Matter of Fact. | 
Mr. Mountague. Mr. Attorney, there is ſome- 

thing ot Fact beſides the Record, which is now be- 
fore the Court. This Information was exhibited in 

Eaſter Term laſt, and the Defendant pleaded to it 

in Trinity Term; and Iſſue being then joyned, a 

Venire Facias was awarded, and made returnable 

the firſt Day of this Michaelmas Term. On that 

Day (the Roll ſays) all the Parties did appear; but 


none of the Jury came, and thereupon the Court did 


order, that a Diſtringas ſhould iflue, and be return- 


ed hither, Die Jovis proxime poſt Craft. Animarum : 


On the Return of the Writ of Diſtringas, which is 
now before the Court, the Defendant appear'd in 
Court, and by his Council took Exception to the 
Teſte of this Writ, becauſe it was not iſſued as the 


Koll hath awarded, on the Day he was preſent in 


Court which was the 23d Day of October, but on 
the next Day which was the 24th Day of October, 
when he is ſuppoſed to be out of Court; ſo that the 
Award has plainly not been complied with, and 
theretore the Writ which is now before the Court 


was taken without any Authority from the Court, and 


the Trial cannot be ſupported, becauſe the Day 
and Place mentioned in the Diſtringas, was not ap- 


pointed per formam Statuti, in the Preſence of the 
Vol. V. 


for a Libel. 
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Parties. For theſe and other Reaſons, it was pray- 
ed in his behalf that all the Proceedings upon this 
Diſtringas ſhould be vacated. 

Mr. Att. Gen, The Day is right when the Per- 
ſons are to appear, and the Award of the Ni Prius 
is as it ſhould bc. 

Mr. Miuntague. The Return is Die Jovis prox. 
poſt Craſtin. Animarum, as it is in the Roll, but the 
Teſte of the Writ is the Day after it was award- 
ed. | 

L. C. F. Holt. The Award is right. 

Mr. Mountague. My Lord, we own the Award 
is right on the Roll. . 

L. C. F. Holt. Burt the Queſtion is, whether the 
Teſte of the Writ be as it ſhould be. 

Mr. Mountague. My Lord the Writ that is now 
before you being Teſte d on the 24th of October can- 
not be ſaid to be taken out upon any other Day than 
the 24th of October, and in that it is not purſuant 


to the Roll. Upon tlie taking of this Exception Mr. 


Attorney was ſurprized, and could not then ſay much 
to it; but deſired Time to enquire how it came to 
be ſo. | 

Mr. Att. Gen. I could have ſaid as much to it 
then, as aſter Four Days; it became you to have 
been as ready. | | 

Mr. Mountague. My Lord, Mr. Attorney is a 
little too halty for me in this Matter. I intend 
to do him right, if he'll have Patience to hear me 
out. | 

IL. C. J. Holt. Come to the Point. 

Mr. Att. Gen. This is a popular Argument, and 
ſpoken ad captandum Populum. 

Mr. Mountague. Mr. Attorney did ask ſome time 
to have this Matter enquired into, and that Re- 
queſt was agreed to: And upon Examination it ap- 
pears that this Writ was actually taken out after 
the Firſt Day of the Term; and the Clerk bein 
doubtful with himſelf how to make the Teſte, ask 
the Maſter how to Teſte it, and he directed it to 
be Teſte d the 24th of October; and upon this ariſes 
this Motion. The Gentlemen that are of the 
Queen's Council pray that it may be amended, and 
the Queſtion is, whether it can be ſet right; and 
with Submiſſion, I think it cannot, and that no 
ſuch Obliteration ought to be made, though the 
Defendant were found Guilty of Six Times as ma- 
ny Crimes as he ſtands now charged with. I muſt 
agree with Mr. Attorney, in what he fays with re- 
lation to the Conſequence of the Determinatiorr of 
this Point, that it will be a Preſident that will af- 
fect all the Proceedings of the Crown in all ſuch 
Caſes. And this it is that makes it to be a Mat- 
ter of wonderful Conſcquence to the People, as well 
as to the Crown; for tho under the preſent Ad- 
miniſtration of Affairs innocent Men may think 
themſelves very fate, yet no body can be ſure in af- 
ter Ages that they ſhall not fall under violent Proſe- 
cations; and then Slips and Miſtakes may be of 
Service. My Lord, hitherto I may ſay, all Advan- 
tages of this kind have been allowed to Defendants 
in Criminal Caſes; and upon this Occaſion it may 
be obſerved, that even Actons Qui tam upon Penal 
Statutes, have always been excepted out of the Sta- 
tutes of Feofails; and from hence, I think, ariſes 
an Argument a Fortiori, that the Feofails of Clerks 
in Proſecutions more penal, are not w be amended. 
Sir Thomas Powis in his Argument did, as I re- 
member, inſiſt upon theſe T'wo Propoſitions, and 
as I take it he was ſeconded in them by Mr. Attor- 
ney; Firſt, That the Teſte of this Writ is amenda- 
ble by the Common-Law: and if not that, Secondly, 
5 | SLES It 
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It is to be amended by the Statutes of Amend ments, 


either by that of 14 E. III. or that of 8 H. VI. And 
Two Reaſons were given for this Opinion; Firſt, 
Becauſe it appears to be a plain Miſtake in the 
Clerk 5 and Secondly, becauſe they come to move 
for the Amendment in the fame Term wherein the 
Writ was ſued torth and return'd. > 

Now, my Lord, in Anſwer to both theſe Rea- 
ſons and Aijizritions, I hope I ſhall make ic appcar in 
the firſt Place, that this Tee cannot be alter'd, ei- 
ther by the Common Law, or by the Statute Law: 
And in the next place I hope co ſhew your Lord- 
ſhip tnat the making the Teſte ot this Writ to be up- 
on October 24. is nat purely a Slip in the Clerk, but 
does proceed from the Neſcience ot him that was 
ad iſed with about it. And altho' this Motion tor 
an Amendment be made the fame Term the Error 
has been committed in; yet it is not in the Power 
ol the Court to ſet it right. 


As to the firſt ot theſe Particulars, I ſhall readily 


agree with Sir Thomas Poris and Mr. Attoraey Ge- 
neral, That by the Common Law many Things 
were ro be amended without the Help ot any Act 
o Parliament; but the Thing that I deny, and 
Wuich, with Submifion, has not yet been proved 


by any Authority that has been quoted, is, That 


no Error in the Teſte of any Proceſs that does iſſue 
out ot the Court and is returned back again by the 
N . 9 1 0 Py 

Sheriff, can be alter d by the Rules of the Common 
Law, and I hope by and by to make ic appear, not 
by any Act ot Parliament neither. My Lord Coke 


in 6/ackmore's Cale Lib. 8. Fol. 15 6. J. and 157 a. 


docs ſay, as has been obſerved, that the Judges by 
the Common Law may amendthe Entry of their own 
judgment, or any other Part of the Record, the 
lame Term; but he does not there ſay, that they 
may amend any Writ made ont and returned by 


any Officer or Miniſter of the Court. And the 


Reaſon given why they may amend their own Judg- 


ments and the Continuance entred upon the Roll is, 
becauſe ſuch Things as they themſclves do, are ſaid 


to remain in their own Breatts till the End of the 


Term: But ſurely the Actions of another Perſon, 
his diſobedience to che Order of the Court, can ne- 
ver be look d upon as an Act of the Judges. And 
I cannot ſce how a Writ taken out in Pas which 1s 
never in Court till it be brought thither by the Hands 


of the Sheriff, can be ſaid to remain in the Breaſts 


of the Judges. The Inſtances of Amendments by 
the Common Law which are given by my Lord 
Coke, are in the Entries of Efloigns and Continu- 


ances, and ſuch like Miſpriſions del Court Me ſine. 


As for Inſtance in 5 E. III. Fol. 25. V. brought a 
Præcipe againſt B. who vouches C. to warranty, and 
he enters into the Warranty and pleads to [fine and 
a Venire facias is awarded, and the Jury is atterward 
put in reſpite, and the Entry of that upon the Roll 


was in this Manner, jurata inter B. and C. that is 


between the Fenant, and the Vouchee ponitur in 
Reſpectum, and fo it appears on the Roll, whereas 
it ſhould have been inter . the Demandant, and 
C. quem B. wocavit ad Warrantuim. Now this was 


look'd on as the Clerk's Miſtake in the Entry of the 


Order of the Court, and fo it was amended, Coke's 


8tn Report, 7 157. 5. | 


Now, my Lord, with Submiſſion, this Caſe and 


all the relt of the Caſes that have been mentioned 
for Amendments at the Common Law will only 
juſtify an Amendment of the Roll. And indced 
had there been an Error in the Entry of the Award 
of the Diſtringas, I ſhould rather think that amend- 
able than this; for tis certainly more reaſonable 
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that the Court ſhould intermeddle with their o 
Acts than with the Acts of another. Till this Writ 
was return'd, annex d to the NH prius Roll, th. 
Court had nothing to do with it. And now this 
Writ is belore the Court, your Lordſhip is only i 
judge, whether it be purſuant to your Award = 
not; if it be not made right, ir muſt be imputed 10 
the Fault of the Perſon that made it out; and the 
Court can never be ſaid to be in Fault, if the Clerk. 
employed makesoat a Writ contrary to direction; WF 
it the Party concern'd ſuffer by ſuch Miſtake he may 
thank himſelf tor employing ſuch an Agent. By: 
Sir Thomas Pewis ſays, that this Amendment #1 
pray'd on Behalf of the Queen, whoſe Prerogatiue 
ic is to have many Advantages in Pleading, " nich 
the Subject ſhall not have. My Lord, with Submit 
ſion to better Judgments, I conceive that for this 
very Reaſon the Queen's Council have the leſs Rea- 
ſon to pray an Amendment. For fince they have 
other Prerogatives to have recourſe to, they ought 
not to ask this beſides. Your Lordſhips will often 
hearken tous when we move for new Trials in Acti— 
ons of Debt upon a Bond where the Verdict and 
Judgment are concluſive : When you will not give 
car to ſuch a Motion in Ejectment, where the lo- 
ting Side may have freſh Actions if they will. Bur, 
my Lord, not to rely altogether on this Anſwer, I 
ſhall add this one Word further, that according to 
my ſmall Obſervation theſe Advantages in Plcad- 
ing do not belong to the Throne in the Pleas of the 
Crown, but in ſuch Actions as Quare impedits, and 
the like. As to the particular Inſtances that have 


been mentioned, I conceive they do not come u 


to the Caſe in the Queſtion. The firſt Caſe which J 
have taken down as cited by Sir Themas Powis, is 
Brook's Abridgment, Title Amendments, f. 3 2. and 
that is, That it Judgment be entred otherwiſe than 
the Truth is, it ſhall be amended in the ſame Term, 
becauſe the Record is, in les Cores des Fuſtices meſ- 
me le term © nem) in le Roll. This Caſe is one of 
the Authoritics taken Notice of in the 8th Report, 
to warrant the Amendments of the Acts of the 
Court, but does not in the leaſt relate to the A- 
mendment of Writs and Proceſs which are ſued out 
and executed in Pais. 

The next Caſe was 4 H. VI. f. 16. which is only, 
whether he that caſts an Efloign for a Tenant in a 
Firmedon ſhall be permitted to take Exception to 
the Writ which appears to be vicious. The De- 
mandant there was the Ward of the Crown, and he 
thac caſt the Efloign for the Tenant, took Excepti- 
on to the Writ. The Exception was this; That in 
the Style ofthe King he is ſaid to be Dux Hilerniæ 
inſtead of Dominus, and he would have had the 
Writ for that Reaſon to be quaſh'd. And there 
Martina demands whether the Writ ſhall not be a- 


\ mended ficeme le Roy meſme ſoit party, and the Caſc 


concludes with qguare Legem | 

As. to the Caſe of Fitzberbert, Title Amendment 
F. 19. that is what my Lord Coke takes notice of in 
Blackmore's Cafe, when he ſays, that in a re im- 
pedit brought tor the King, the Word preſentere 
was put inſtead of Preſentare, and it was held that 
it ſhould be amended, but how does the Book ſay 
it was amended? Why the Writ it ſelf was brought 
into Chancery & la fuit Amend. Now I take that 
to be tantamount to the iſſuing of a new Writ. Molt 
of the other Caſes mentioned out of the old Year 
Books, arc relating to Amendments in Civil Caſcs, 
and therefore I ſhall ſpend no more Time in taking 
notice of them particularly. | 


My 
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My Lord, the next Thing to be conſider'd is, 
Whether any Statutes do direct ſuch an Amend- 
ment as this; and I hold they do not. Indeed the 
firſt of theſe, which is 14 E. 3. Chap. 6. is pretty 
home; the Words are, that by the Miſpriſion of a 


Clerk in any Place whereſoever it be, no Proceſs ſhall 


be annull'd, or diſcontinued, by Miſtake in writing 
one Letter, or one Syllable, too much, or too little; 
but as ſoon as it ſhall be perceived by Challenge of 


the Party, or in any other Manner, it ſhall inſtant- 


ly be amended in due Form. Now here are as large 
Words to fit the Purpoſe, as Mr. Attorney can de- 
ſire, and if he were now to frame an Act of Parlia- 
ment, I don't know how Mr. Attorney could make 
it fuller; and I muſt conteſs, if J were to argue this 
Point within a Year after the making of ſuch an 
Act of Parliament, I ſhould reckon my ſelf to have 
a difficult Province to maintain, that this Miſpri- 
ſion does not come within the Purview of ſuch an 
Act: All therefore that I ſhall ſay to it is, that it 
is now a great many Years ſince this and all Sta- 
tutes of Amendments have been made, and no one 


_ adjudged Caſe as I know of, does ſay, that Cri- 


minal Proceedings are within the Purview of this 
Statute, Mr. Attorney General, as I remember, 
did, in his Argument admit that this Statute of 
14 E. III. Chap. 6. did not extend to Criminal 
Caſes. | 
Mi. Att. Gen. I deny that; I did enforce it. 

L. C. J. Holt. I do not remember he did admit 
that. ED 

Mr. Mountague. Then I acquit him of it, and 
to ſhew him that I meant him no wrong by ſuppo- 
ſing he ſaid ſo, I will mention ſome Authorities 
that are expreſs in this Point. | 

Mr. Att. Gen. I did enforce that Statute by 
ſubſequent Statutes, particularly by the Statute of 
8 Hen. VI. Chap. 12. tor there the Word Proceſs is 
included. | | 

Mr. Mountague. Perhaps Mr. Attorney General 
did ſo ; but it he had admitted it, he would not 


have been in the wrong, it my Lord Coke be in 
the right in what he ſays. For in the ſame Caſe of] 


Blackmore, fol. 157. ſpeaking of the Extent of the 
Word Proceſs, he ſays, © This Statute muſt be un- 
© derſtood to mean Proceſs in all Actions, Real, 
© Perſonal, and Mixd ; and not Proceſs in Pleas 
ce of the Crown. And my Lord Coke does not here 
aſſign it for a Reaſon, becauſe they are excepted ; 
for in this Statute of 14 Edw. III. C. 6. there is no 


Exception: And therefore ſpeaking of this Statute, 


he could not fay, Pleas of the Crown are there ex- 
cepted ; yet he is poſitive this Statute does not ex- 
tend to any other Proceſs, than what iflues in Acti- 
ons Real, Perſonal and Mix'd. Now what can be 
the Reaſon, that Proceſs in all Criminal Caſes ſhould 
be excepted out of this Statute, by the Interpreta- 
tion of the Judges in all Ages; when the Words 
are ſo full, that no Proceſs whatſoever ſhall be an- 
null'd by any Miſpriſion, whereſoever it be? Tru- 
ly, I cant conceive otherwiſe, but that the Judges 
in all Ages have thought it reaſonable, all Advan- 
tages ſhould be allow'd to People under ſuch Proſe- 
cutions. . | 

Mr. Attorney General did ſeem to give another 
Reaſon, That the Crown not being named, was a 


great Argument that it did not want the Aid of 


ſuch an Act of Parliament; but that the King had 


a Right by the Common Law to make Amend- 
ments. And for this he cited Hardreſs, fol. 594. 
ha: > * Judgment, there can be no Diſcontinu- 
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ance in the Caſe of the King; and 2 Cro. fol. 21 f. 
Beecher's Caſe. Now if this be ſo, as he would 
have it, that all Proceſs in the King's Caſe is a- 
mendable by the Common Law, and all other Pro- 
ceſs by this Statute; how comes there to be any 
Occaſion for my Lord Coke to caution us about the 
Extent of this Act of Parliament, by ſaying, it ex- 
tends to Proceſs in Pleas Real, Perſonal, and Mix- 
ed ; but not in Pleas of the Crown 2 Whar does it 
ſignify, whether this Proceſs be amendable at Com- 
mon Law, or by the Statute, if it be amendable? 
But on the other fide, one may ſtrongly infer, that 
it no Proceſs were amendable before the Statute 14 
Edu. III. and that Statute ſays, all Proceſs here- 
atter ſhall be amended; it was then fit for my 
Lord Coke to tell us, That tho' theſe Words in the 
Statute ſeem very extenſive, yet it has been the O- 
pinion of all Ages fince, that no Proceſs, but what 
iſlues in Actions Real, Perſonal and Mix'd, are 
meant by it, 

I do take it therefore, with great Submiſſion ts 
Mr. Attorney, that the right Inference to be made 
from this Notamen of my Lord Coke, is to caution 
the Reader not to conclude over-haſtily, from the 
Comprehenſiveneſs of the Words of the Statute, that 
Proceſs may be amended in Criminal Caſes. That 
way his Admonition may be of Service : Bur the 
other way with great Reſpect to his Memory I 


ſpeak it; it will ſignify little. As to the Caſe of 


Beecher, and the other Quotation out of Hardreſs, 
nothing more can be inferr'd trom them than what 
already has heen taken Notice of; that after the 
Term they may enter Continuances before Judg- 
ments. This appears by the Caſe in 3d Levin 430. 
where all the Caſes cited by Mr. Attorney to this 
Purpoſe are taken notice of. 

Now we come to the next Act of 8 H. VI. The 
Words of which Statute, as I apprehend, Mr. At- 
torney did ſtrongly rely on: For there, ſays he, are 
Exceptions of Appeals, Indictments of Treaſon, and 
of Felonies, and of Qutlawries for the ſame ; and 
nothing is faid of Informations; and the King's 
udges have thereby Power to amend all that they 
think the Miſpriſion of any Clerk, in any Writ, 
Warrant of Attorney or Panel in Affirmance of 
Judgments. Now the Anſwer that I would offer 
to this Statute, is, That the Words in the enacting 
Part, arc not larger than the Words are in the 
4th of Edw. III. that is, they are not larger as 
to this Purpoſe. The Words indeed of this Act 
are, That all Miſpriſions of Clerks, in all Writs, 
ſhall be amended. The Words in the Act of Edu. 
III. are, That all Miſpriſions, in all Proceſſes 
whatſoever, ſhall be amended. And I take the 
Words, all Proceſs whatſoever, to be as extenſive to 
the preſent Caſe, as to ſay, All Writs ſhall be a- 
mended. Therefore J cannot fee, from the enact- 
ing Part, why one A&, to wit, that of Henry VL 
ſhould include Criminal Proccedings, when that of 
Edu. III. does not include them, Thus much for 
the enacting Part. | 

Now I ſhall take notice of the Exceptions. 
There are indeed ſome Things mention'd to be ex- 
cepted out of the Purview of this Act of Henry VI. 
which are not excepted out of the former in Ed- 
ward III's Time; as Appeals and Indictments: But 
I think they were put in ex abundanti Cautela, to 
ſhew, that the Law Makers did not intend to 1n- 


clude Criminal Proceedings. And tho' ſome Parti- 


culars are only mention'd ; yet I hope the Rule of 
Expreſſio wnius, ſha'n't hold in the Expoſition of 
Cccc 32 Ags 
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Acts of Parliament, to exclude cvery Thing clic 
that is not named. | 

By Littleton, Sect. 21. it appears, there are ma- 
ay Eftate Tails, beſides thoſe that are particularly 
mention'd by the Statute of Jeff. 2. de Donis Con- 
ditionalibus. And there are many Offices not with- 
in the Purview of the Statute of 5 and 6 Edu. VI. 
Chap. 16. that are of more Conſideration than the 
Park-Keeper's Place, which are not mentioned in 
the Exceptions of that Statute, againſt rhe Buying 
and Selling Offices. And therefore J can't think 
any great Weight is to be laid upon the Statutes 
mentioning Appcals and Indictments; eſpecially 
ſince the Opinion o all Ages, ſince the making the 
Statutes of Amendments, ſeems to concur againſt 
extending the Power of Amending to Criminal 


Caſes. 


merate the feveral Indictments and Informations, 
that have been quaſh'd within the compaſs of my 


Memory, by reaſon of Clerks Miſtakes. I ſhall in- 


ſtance but in one, and that Is the Caſe of the Queen 
and Fraukling; where no longer ago than the Be- 
ginning of this Term, your Lordſhip and rhe whole 
Court quaſh'd an Indiament, becauſe the Clerk had 
writ in the Caption, Praſentaut Exiſtit, inſtead of 
Here was but a Letter to a- 
mend: aud this mutt plainly be the Clerk's Mi- 
Rake, not his Fault in wanting Skill in ſuch Caſe. 
Bur I rake it, the Caſe now before the Court is of 
a dificrent Nature. The Teſteing of this Writ the 
.24th of O-7cer, cannot be accounted a Slip of the 
Clerk, bur did proceed from wrong Advice. And 
this is the Tnird Thing I propos'd to ſpeak to: If 
this Writ with the Teſte had been entered upon the 
Roll, and tranſcribed only thence to deliver to the 
Sheriff; perhaps the varying from the Day menti- 
ond in the Roll, might be accounted a Slip of the 


Clerk: But when this Writ was made out, it was 


certainly a Day after the Time it ought to have 
iſſued; and upon Advice askd, it was directed fo 
to be Teſte d. So this is not a Slip. | 

If it be inſiſted upon, That this Miſtake hap- 
pen'd thro' Forgetfulneſs of the Day the Term did 
begin on; to that I muſt anſwer, That all Know- 
ledge is faid to be nothing but Reminiſcentia. It a 
Man forget any Thing that he has read or hcard 
of, he may be faid to be as ignorant of that, as 
if he had never known it. Now 1t plainly appears, 
that they who were adviſed with about the Teſte of 
this Writ, did not then know on what Day the 
Term did begin, and therefore Teſted the Writ the 
24th, inſtead of the 23d. I muſt therefore, in Be- 
half of my Client, inſiſt upon it, that this Error 
proceeds irom the Neſcience of the Adviſer, and 
not from the Slip or the Writer. And this Point 
will ſet us clear ct all the Statutes of Amendments, 
if they did gc nd to Criminal Caſes. 

As to tne grand Caſe of Harris, reported in 
Croce James, tel. 502. that has been ſo very much 
relied on, I hope, upon Conſideration, it will not 
appear to be f, grear a Goliah as it was repreſented 
to be. Tiere was an Indictment for a Nuſance 
remov' d hicher by Certiorari ; and the Record that 
was tranimicted, was found imperfect, in a Point 
which was inconſiſtent with the Verdi& : For in 
truth the Pica of Not Guilty was omitted. And 
what did the Court do hereupon? Why, they ſent 


for the Clerk of Aſſize, in whoſe Time the Re- 


cord was filed below ; and he was order'd to amend 
that which was come hither by the Certiorari, and 


My Lord, It would be an endleſs Thing to enu- 


3 Ann, 
t it right: I ſuppoſe, by making it agree with 
the Original Proceedings, which remain'd upon th 
File below. Now, does Mr. Attorney think this i 
like the Amendment he would make, ſuppoſins all 
in Harris's Caſe were rightly done? Does Mr. e 
torney think, that this will juſtify the Amendment 
now propos d? Which is, indeed, making this 
Writ to be another Writ than it is: For a Writ 
that is Teſte d on the Monday, does as much differ 
from a Writ 7% d on a Tueſday, as one Day gif. 
ters from another. And I take ir, ith Submit 
on, that the Amendment now pray'd, will alter this 
Writ, as much as the Amendment that is ſo much 
taken notice of by Juſtice Iagham, 2 Rich. III. fol. 
10. did the Amercement in that Caſe. There was 
an Amercement recorded ot Thirteen Skillings 
Four-pence ; and becauſe it was a Poor Man's 
Caſe, it was afterwards agreed to make it Six Shil- 
lings and Eight-pence. There was a Diminution in 
the Sum. And here Mr. Attorney would have a Pi- 
minution of a Day. | 1 

L. C. F. Hilt, Was that done judicially, or clan- 
deſtinely? | 

Mr. Mauntague. My Lord, How it was done, 
does not appear: But it is ſaid to have been done 
out ot Pity and Commiſcration to the Poverty ct 
the Delendant. And yet that Amendment was 
look'd upon to be illegal. 5 

Mr. J. Poel. That was not done by the 
Court. 

Mr. Mountague. It comes to be mention'd in 
King Richard II Ils Days, upon a Queſtion chat 
was put to the Judges by the King, when they were 
together in the Har- Chamler- What if a Juſtice 
* of Peace ſhall procure an Indictment, not found 
Aby the Jury, to be filed among other India- 
ments, as if it really had been found by the 
Grand Jury; what Puniſhment ought to be in- 
* flicted upon him hereupon? They take notice 
of that Obliteration that had been made in a Re- 
cord by Juſtice /agham, and of the Puniſhment he 


underwent tor it. 


But to come to the preſent Caſe. Suppoſe it 
were Teſte'd the 14th Day of October, inſtead of the 
4th ; would Mr. Attorney then ſay it were to be a- 
mended 2 Suppoſe the Return was out before the 
Teſte of this Diſtriagas, that would come nearer to 
Gage's Caſe in the Fifth Report. There was a 
Writ of Covenant, Teſte the 24th of April, and 
made returnable the 15th of April. The Lord Cole 
indecd ſays in his Reports, It is a Miſpriſion in the 
Clerk, that is amendable. But your Lordſhip knows, 
in his own Book of Entries, Fol. 25 0. Part g. the 
contrary to that appears; and that it was not per- 
mitted to be amended. 

Another Thing they have ſaid, is, That this 
Writ ſhall be amended by the Award of the Roll 
in Court. But, with Submiſſion, there is nothing 
there to amend the Teſte by. We know there is a 
right Order of a Diſtringas on the Roll; but that 
will not help an Error in the Teſte of the Writ iſ- 
ſued forth: And for that I will cite a Caſe out of 
Crooke's Elix. fol. 825. Carew v. Marler; and ano- 
ther Caſe was tried before your Lordſhip in Mi- 
chaelmas Term, in the 11th of King William, be- 
tween Child and Harvey. There the Diſtringas was 
made returnable Die Jovis prox. peſt tres Septima- 
nas Sanz Trin. inſtead of Sancli Michaelis: So the 
Day of the Return happen d to be the ſame Day that 


the Cauſe was to be tried upon, beſore your Lord- 


ſhip, at the Nig Prius. 
5 4 I. c. J. Hob. 
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L. C. J. Holt. It was actually tricd at another 
E Mountague. We came afterwards to the 
Court, and pray'd the Diſtriagas might be amend- 
ed by the Award on the Roll, which was right 
Die Jovis prox. poſt tres Septimanas Saucti Michaelis: 
But the Court denied our Motion; and we were 
ſorc d to take out a new Venire Facias, and try the 
Cauſe again. : 5 

The next great Caſe is that of Curſon, which is 
in Crooke James's Reports, fol. 529. There is an 
Information upen the Statute of Recuſancy, againſt 
Baron and Feme; and the Declaration demands 2 20 J. 
for ten Months Recuſancy. But the Wite was 
charged for being abſent thirteenth Months from 
Church. There the Wiie only pleaded Not Guil- 
ty; and after a Verdict, this Miſ-joining of the 
Iſſue was amended by the Docket. How agreeable 
to Law this Caſe is, muſt be leſt to your Lord- 
ſhip's Contideration. There les is demanded, 
chan of the Plaintiff's own ſhewing) appears to be 
due: For tis laid, that ſhe had been abſent 
'Thirtcen Months, yet 2207. is only demanded ; ſo 
it does not appear how the r-it was fatisty'd And 
beſides this, ic may be obferv d, that Mr. Hughes, 
who has abridg'd, the Three Crooks, in his Abridg- 
ment of this Caſe, has not thougar this Reſolution 
worthy his taking notice of. 

L. C. F. Holt. A good Authority indeed! Did 
you know him? | 

Mr. Mountague. I did not know him; but I have 
heard him accounted a Learned Man: And he did 
not, belike, think this Point worth his remembring. 
Whether he had any Scruple in the Caſe, I know 
not; but he omits it. 

Then there is the Caſe of Sir Humph. Tufton, in 
Crooke Charles, 144. There was a Quo Warranto 
brought by Sir Humph. Tufton againſt the Corpo- 
ration of Maidſtone ; and there a Judgment is en- 
ter d by Diſclaimer, with Conſent of Parties, 
ſays the Book. And that Diſclaimer is aſterwards 
amended, and made of leſs Conſequence than it 
was before. But how was that Amendment made ? 
Why, upon the Certificate of the Attorney Gene- 
ral, that he with his own Hands had inſerted in the 
Paper-Book ſrom which the Record was tranſcrib'd, 
the Words which the Clerk had omitted. Now up- 
on this Caſe J may obſerve, That the Judgment 
had been enter'd by Conſent, though the Amend- 
ment pray'd was to the Diſadvantage of the Crown : 
Tho' that Amendment was pray'd in the Caſe of a 
Quo Warranto, which is in Nature of a Civil Acti- 
on. Tho' Mr. Attorney General did conſent, yet a 
Difficulty was made in doing it. For all which 
Reaſons, I do humbly conceive, that that Caſe is 
tor me, rather than againſt me: Eſpecially ſince fo 
Great a Man as Mr. Noy does there aſſert, That 
none of the Statutes of Amendments extend to 
Caſes of Quo Harranto, or Suits where the King is 
Party. Now tho' this Saying of Mr. Noy's were 
only as he was of Conncil tor thoſe that oppos'd 
the Amendment; yet this muſt have been look'd 
upon as a ſtrange Aſtertion, by the Judges at that 
"Time, if they had been as clear of Opinion as 
Mr. Attorney is, that the Statute of Hen. VI. did 
extend to Criminal Proſecutions. And the learned 
Judge that reports that Saying of Mr. Noy, would 
hardly have let it paſs, without taking ſome No- 
2 that the Law was otherwiſe, if he had thought 
0. 
| As to the Caſe of 1 Siderfin, fol. 244. it was an- 
ſwer d by your Lordſhip the other Day: For tho 
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the Writ is Vicecomitibus, where there was but one 
Sheriff: yet the Return is help'd by a Suggeſtion 
that was enter d, that there is but one Sheriff. 

The Caſcs out of Dyer, 353, 346. have been ta- 
ken notice of by Mr. Broderick; and the Query is, 
Whether any Diſcontinuance in Caſu Regina be 
aided by any of the Statutes of Zeofails > Now I 
cannot but think, that the Makers of thoſe Laws 
would have taken as much care to except Criminal 
Informations, as well as Actions Qui tam, if there 
had been Occaſion. And to ſhew your Lordſhip, 
that none of theſe Statutes do extend to Informations 
at the Common Law, I would mention a Caſe out of 
1 Vent. f. 17. It is Perry's Caſe. There in an Informa- 
tion for a Forgery : There happen d a Miſ-trial; and 
it was adjudg'd that it could not be help'd by any 
of thoſe Statures. The Error was, "That the De- 
fendant is charg'd to have forg'd a Leaſe in Her- 
born, and to have given it in Evidence at Dorſet - 
And the Venire was awarded only to Dorſet. And 
this Caſe puts me in mind of the late Caſe of Paul 
Tracy ; where the Trial was ſet afide, becauſe the 
Detendant himſelf had ſued out a wrong Venire; 
tho' the Proſecutor there, at the ſame Time, had 
ſued out a right one, in order to have try'd him there- 
upon, if he had not put in his wrong Writ, 

L. C. J. Holt. How was that Writ ? 

Mr. Mountague. The Venire was to the Pariſh 
of St. Clemens Danes only; whereas it ſhould have 
been to the Parith of St. Giles's in the Fields as 
well. 5 | 

L. C. J. Holt. Was it try'd on that Writ? 

Mr. Mountague. The Trial was had upon the 
Writ the Defendant had taken out, and for that Rea- 
ſon ſet aſide. | 

As to the other Caſe, in 1 Siderfin, fol. 259. the 
Caſe of the King againſt Glover, an Amendment 
was made of an Inquiſition poſt Mortem ; but that 
is of no Conſequence. For in all theſe Caſes, that 
Inquiſition is to be travers'd afterwards: And the 
Jury, when they deliver ſuch Inquiſitions in, are 
ask d, Whether the Clerk ſhall not have l:ave to a- 
mend any Defect in Form, or falſe Latin; and it 
is always allow ' d, provided nothing in Subſtance be 
alter d. And in this Caſe of Glover, the Amendment 
was of a Matter of Form: For the Inquiſition ſaid, 
the Deccas'd ſeipſum ſubmerſus fuit; but did not 
ſay he threw him himſelt into the Water. 
Ihe Caſe of Sampſcu, in 1 Fenes 420. tho it 
has been cited on the other Side, yet I take it to 
be a ſtrong Caſe on our Side. That Caſe plainly 
ſhews, that it was the Opinion of the Judges, that 
there was no ſuch Thing as an Amendment of In- 
dictments by Common Law. Beth Jones, and 
Keeling, who (I ſuppoſe) was Clerk of the Crown, 
do affirm, no Preſident can be ſhewn of any ſuch 
Amendment made. And therefore I may queſtion 
the Authority of Harris's Caſe, which is ſaid to be 
adjudg'd Mich. 16. of K. Fames's; and this Caſe 
of Sampſon was in the 14th of K. Charles I. And 
there Jones ſays expreſly, That it a Record be cer- 
tify'd by theClerk of Aſſize that is faulty, it can- 
not be amended, either by the Common Law, or 
by the Statute Law. | 

My Lord, I doubt I have taken up too much of 
your Time. There are other Caſes that have been 
mention'd out of Brook and Fitzherbert; but 1 


hope none of them will any ways affect che pre- 


ſent Caſe. I have taken notice of thoſe which I 
think the moſt material; and I hope I have made it 
appear, that the Error in the Teſte of this Writ 


can neither be amended by Common Law, nor by 
| | the 
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the Statute Law. And that this Miſtake of a Day 
is not only a Slip of the Clerk, but an Error in 


Judgment: And I humbly pray, there may be no 
Rule made for an Amendment. 


Mr. Parker. My Lord, Mr. Mountague has ſpo- 
ken fully to the particular Caſes that have been of, 
fer d on the other Side: therefore I will not go thro 
them again: But I beg leave to take notice of ſome 
general Heads, from which they have argued, and 
to which moſt of their Caſes are reducable; and to 
diſtinguiſh them ſhortly from the preſent Caſe. 


1. In the firſt Place, I take it, that the Caſes of 
Captions of Indictments, removed hither by Cer- 
tiorari, and amended the ſame Term they are 
brought in, come not up to the preſent Caſe. For 
the Certiorari commands the Return, not of a Co- 
py of the Indictment, but the very Record it ſelf; 
And the Indi&ment return'd, is, in Judgment ot 
Law, the individual Parchment that was in the 
Court below. And fo it is in Writs of Error : 
Except Writs of Error to the Court of King's 
Bench in Ireland; and in that Caſe, the Books take 
notice, that only a Tranſcript is to be ſent, by rea- 
ſon of the Hazard of loſing the Original by the 
Danger of the Scas: And in caſe the Tranſcript 
arrive here fate, it is then ſaid to become, in Con- 
ſideration of Law, the very Record. And tho' it 
be found expedient, tor the Convenience of keep- 
ing the Records, and is now become the general 
Practice in other Caſes, to make a Tranſcript in 
another Parchment, and file that; yet if in tran- 
ſcribing there be a miſtake made, your Lordſhip 
will amend it, if it be diſcover'd in the fame Term: 
For, in truth, that's not amending the real Indict - 
ment, but only amending the Return of the Juſti- 
ces to whom the Certiorari was directed; and pro- 


viding that a falſe Indictment be not foiſted in 


amongſt the Records, inſtead of the true. Which 
cannot juſtity the mending the very Writ it ſelf; 
the Thing prayed in the preſent Calc. 


2. Their Caſes of Amendments of Judgments in 
the ſame Term they are given, and ſo of other In- 
rolments of what's done in Court, will not make 
any Thing in this Caſe. The Rcafons given in 
thoſe Caſes, arc, That the whole Term is, in Judg- 
ment of Law, but one Day : And the Judgments 
and Determinations of the Court are, that wholc 
Day, in the Breaſt of the Court. And theſe be- 
mg only Amendments of what themſelves do in 
Court, which is not compleat till the Term be 
ended; they are not ſo ty'd up by the Clerk's haſty 
Entry of it, but that the Thing may be alter'd as 
they ſee Cauſe. But this is not applicable to a Writ 
which has paſs'd the Seal of the Court, and 
thereby receiv'd all the Sanction it can have, and 
has then iflued out to a proper Officer, and is by 
him return'd back to the Court. 'The Term is, in 
the Judgment of Law, but one Day, with reſpect 
of what is the Act of the Court and paſſcs per- 
fectly in the Court. But it is impoſſible to ſay, 
without maniteſt Abſurdity, that the Term is to be 
conſider d as but one Day, in reſpe& of a Writ 
that is iſſued out one Day in the Term, to command 
Jurors to appear at another ; or that the Day when 
the Officer comes into Court, to give an Account 
of his Obedience to a Writ, is the very Day of iſ- 
ſuing it. And therefore a Diſtinction is to be made 
between Things done in Court, which are incom- 


pleat during the Term: and the Courr's giving Di- 
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rections to an Officer out of Court by Writ, Which 


is perfect, and gone out from them in order to be 
obcyed. | 


3. I ſhould think hkewiſe, that the Caſes they 
have mention'd, of the Favour allow'd the Crown 
do not come up to this Caſe ; becauſe, tho' in Suits 
for the Recovery of Right, there be great Favour 
allow'd to the Crown; and by the Statutes of A. 
mendments and Feofails, much Indulgence is given 
to the Subject, for the Recovery of Right; yet it is 
not ſo in Proſecution of Criminals, which is a Mat- 
ter ſtrif Furis: And no Argument can be drawn 


from the Favour ſhewn in one Caſe, to infer, that 


the like Favour is to be Allow d in the other; for 
they ſtand on quite different Grounds. 


4. I think, with Submiſſion, in the next place 
that the Inſtances of Amendments ot Proceſs, where 
nothing is done upon it, but barely to entitle the 
Party to ſome Proceſs tarther ; as of a Capias, in 
order to an Exigent, &e. will not come up to this 
Caſe, where the Writ is executed and returned, and 
the Trial had upon it. . 

In the Caſe of Rogers and Bird, that was cited 
on the other Side, 3 Cro. 572. there was a Venire 
Facias returnable Die Sab. prox. poſt Octab. Trin. 
bur on the Roll, it was awarded returnable Co, 
Trin. And becauſe that was the Authority ic: ma- 
king it out, it was amended in the Ruturn ; be- 
cauſe the Trial was not had upon it, only it was 
returnꝰd in order to the Diſtringas. But Pophan 
there expreſſy ſays, that if the Trial had been upon 
the Venire Facias, it were erroneous, and would not 
have been amendable. | 

Mr. J. Powel. Where is that, Sir? 

Mr. Parker. 3.Cr9. 572. There is likewiſe the 
Caſe of 34 H. VI. 20 Brook's Amendments, Pla- 
cit. 10. There were twenty four Jurors return'd 
upon the Fenire Facias, and in the Habeas Corpus 
one of them omitted: And there the Opinion of 
the Court was, That they ſhould make out a new 
Habeas Corpus. And tho' there it was plainly the 
miſtake of the Clerk, that mention'd only twenty 
three, inſtead of twenty four; yet the Court was 
of Opinion that it could not be amended, but they 
muſt begin again where the Fault was made. 
19 H. VI. 39. A Juror was return'd upon the Ve- 
nire Facias, by the Name of J. Hod; and in the 
Diſtriagas he is named F. Hord; and upon him 
the Sheriff return d Nihil, &. And there was a 
new Habeas Corpus awarded. Which Caſes ſeem 
to prove, that where there 1s ſomething done upon 
the Proceſs, more than a mere formal Return, that 
it is not amendable within the Statutes of Edu. III. 
and Hen. VI. which were both of them made be- 
fore theſe Caſes. | 


5. In the next place, I beg leave to obſerve, 
That there is a Difference between ſuch Cafes as 
have been cired, where the Thing was really done 
right, but by miſtake enter d wrong ; and this 
Caſe, where really it was not done right. AS 
where upon a Diſtringas a right Juryman is really 
ſworn, but ſet down by a wrong Name, the Name 
ſhall there be amended ; becauſe the Thing done 
was really right, only the Mention of it wrong- 
But in this Caſe it cannot be ſaid, that the Diſtrin 
gas was really taken out right. The Writ was 


awarded the 23d of October, on which Day the) 
would have it bear Teſte : But it is not pretende 


that is was really taken out till the next Day, mo 
| i 


I 1 
: „ 
VE ON og ˙ 
W's Bi id Beg 8 8 x — 


r 7 
SC 


Its 
WS, 
>, : 
: 

72 
th 

by 

2% 
3 
= 
-4f 
x3, 
= 
{5 
£ 

257 
4 
4 

N 

* 


1 - O4. G. H. 


it now bears Teſte- And as to what has been 


already offer d, that the Niũ Prius ought to be 
awarded in Praſentia Partium; and therefore not 
upon any other Day than the 23d, when the Fenire 
Fucias was returnable, and the Parties in Court : 
I might here, 1 hope not improperly, add this far- 
ther; That that muſt be underitocd, that the ma- 
king of the Wrir ſhould be in the Preſence of the 
Parties: For the Entry upon the Roll, tho' com- 
monly called an Award of the Writ, 1s really an 
Entry of a Writ ſuppoſed to be then actually made; 
ir is not ſo properly a Direction to the Clerk to 
make a Wirit, as an Entry or Memorandum upon the 
Roll, or a Recording that there 1s a Command to 
the Sheriff, ro deſtrein the Jurors to appear at a 
certain Day, Cc. And therefore if the N Prius 
is to be awarded in the Preſence of the Parties, the 
Writ is to be made in their Preſence. ; 

Mr. J. Pouel. Do you mean, that they ſhould 
be in the Croun- Office? 

Mr. Parker. The Writ is in Judgment of Law 
iſſucd in Court, tho” actually wrote and ſealed in 
the Office ; and it Teſte'd of that Day, is under- 
ſtood to be made in Court that Day; which is in 
Preſence of the Parties; that being the Day given 
'em in Court, and their Appearance then cnter'd. 
And we apprchend, that the Court does not com- 
mand, by the Entry of the praceptum eft in the 
Roll, but by the Writ. The Sheriff, who is ab- 
ſent, cannot be commanded by the Roll, but by che 
Writ which is ſent to him : Therefore the Court 
then commands, when the Writ is made: And 
therefore the Entry upon the Roll, præceptum eft 
Vic. is an Entry that there is ſuch a Command, 
which this Writ, on which this Trial was had, 
cannot be, becauſe it bears Teſte after. But this 
is only by the by: For however taking the Entry 
as an Award of the Writ, yet the Writ mult be 
taken out as the Court awards it, and when the 
Court awards it; or elſe it is without Warrant, and 
void. Indeed if ir ſhould in Fact be made at a 
ſubſequent Day, and not actually wrote and ſeal- 
ed the ſame Day it is awarded, yet if it bear Teſte 
upon that Day, your Lordihip will not enquire in- 
to that Matter: But finding ſuch a Writ was a- 
warded, and that it appears by the Teſte to iflue 
che ſame Day; will preſume it did really iſſue that 
Day, and that it is right. But the Writ being here 
awarded the 23d, and bearing Teſte the 24th; if it 
did not iſſue the 23d Day, to alter the Teſte, ſo as 
to make it appear to iſſue that Day, were to make 
it contrary to the "Truth. _ 

This we take to have ſome Reſemblance to the 
late Caſe of the Warden of the Fleet; where your 
Lordihip was againſt altering the Day of bringing 
in the Record, when the Alteration would have 
been againſt the Truth of the Fact. And to make 
the Amendment here deſired, would be to make 
the Writ appear to have iſſued the 23d of October; 
when the Writ itſelf imports it was the 24th; 
and this was the Truth of the Fact, 


Mr. Whitaker, My Lord, I beg the Favour 


ci a Word or two on the ſame Side: Afﬀer fo 


much has been ſaid for the Defendant, I ſhall only 
mention a Caſe or two, to ſhew that ſuch an A- 
mendment as this has not been allow'd by the Sta- 
tate of 8 Henry VI. Cap. 12. in any Civil Action be- 
| tween Party and Party. | 

28 Hen. VI. 3. There was an Action of Debt, 
The Venire was re- 


and the Parties were at Iſſuec. 
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turn'd ; upon which the Plaintiff had a Habeas Cor- 
pora with a N Prins : And inſtead of ſaying in 
the Habeas Corpora, in Placito Debiti, it was made 
in Placity Compoti, &c. on Motion in Arreſt of 
Judgment. The Council for the Plaintiff defir'd to 
amend this, after Verdict for the Plaintifti: The 
Court did indeed not give any Rule, as appears by 
that Book, only that they would conſider of it; but 
nothing was done further, as appears by that Book 
juſt aſter. 

In the Caſe 34 Hen. VI. 20. In an Action of 
Debt brought by the Prior of St. Bartholomew's, 
the Parties were at Iſſue, and a Yenire return'd ; 
and on the Return of the Pexnire, there were twen- 
ty four Perſons return'd : But in making out the 
Habeas Corpora, the Clerk omits one of the Names 
of the twenty four. This appear d to be the Miſ- 
priſton of the Clerk. He had the FVenire and the 
Return betore him; as the Clerk had here in the 
Caſe now before your Lordſhip. He had the Roll 
and the Pre; but this was held not to be amend- 
able: And this was in few Years after the Statute 
of Henry VI. | 

I ſhall mention another Caſe in 2 Siderfia 7. 12. 
A Writ of Capias ad jaciend. tor a Debt, was made 
returnable a Day aiter the Term. It appcar'd to 
the Court, the Attorney for the Plaintiff had given 
the Clerk that made the Writ, true and right Di- 
rections to make it returnable the laſt Day of the 
Term ; but though it was his Miſpriſion, yet the 
Court would not amend it: So it is adjudg'd in 
that Calc. 

I ſhall not mention any more Caſes ; bur anſwer 


the Caſe of Plume, in Palmer 480. cited by the 


Queen's Council. I have had particular Occaſion 
to look into that Caſe this Term, in a Cauſe which 
hath been in the Paper this Term. We did ſearch 
for that Rule expreſs'd in Palmer's Reports, in or- 
der to amend an Outlawry after Judgment, in an 
Action oi Debt in the Common Pleas ; but on pro- 
ducing that Rule, the Court of Common Pleas did 
not take it as an Authority to amend our Outlaw- 
ry, which wanted an Amendment in the Return of 
the Exigent. | 

L. C. J. Holt. What was that Amendment? 

Mr. Whitaker. Ad. Com. meum, the Book fays : 
And upon this, ſays the Book, they did grant a 
Rule, to award a Certiorari to the Coroner. The 
Rule mention'd in Palmer was ſcarch'd for; and, 
as I am inform'd, my Client did produce it in the 
Common Pleas : and yet they wonld not let ys 
amend our Outizawry : And my Client, for want 
of an Amendment ot the Return of the Exigent, 


is likely to loſe an honeſt Debt by the Reverſal 


thereof. 


The Council for the Qucen have relied on the 


Statute of the 8th of Henry VI. that this Fault of 


the Clerk is amendable within that Statute, By 
the Books I have cited, the Miſpriſions of the 
Clerks, tho' in Civil Actions, have not been al- 
low'd to be amendable. Above two hundred Years 
are paſt, before any Thing of this kind was done, 
to amend ſuch a Miſpriſion of a Clerk as this is, in 
Crimnial Caſes. 

How tar the Qucen's Council would go on with 
Amendments, I cannot tell: But in the Caſe cited 
by the Queen's Council, Sampſon's Caſe, 1 Rolls 
196. there was the ſame Miſtake of a want of 
Continuance ; as in this Caſe. No Man can be- 
heve, the Clerk of Aſſize knew not what Days the 
Commiſſions of Oyer and Termizer, and Gaol- 
Delivery did fit, and continue their Seſſions on ſuch 

Com- 
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Commiſſions. And yet, on a Writ of Error to re- 
verſe that Judgment (in Sampſon's Caſe) being 
woughr; the Court of King's Bench world not 
mend this apparent Miſpriſion of the Clerk 


et Afize's want of Adjournment from Day to 


Jay. | 

This Matter of amending in criminal Proceed- 
ings ſuch a Miſprition of a Clerk as this is that is 
now deſired, has not been thought of ſince the 
Time of the Sth of Heary VI. until now. And if 
the Queen's Council can ſhew no Preſident in all 
this Time, herein ſuch an Amendment, even in a 
civil Cauſe, by virtue of the 8th of Hen. VI. hath 
been; much leſs in a criminal Caſe. I humbly 
hope, your Lordihips will not let them amend this 
Writ ot Diſt ingas. 


IR T. Poxis. My Lord, having heard what 
has been faid on the other Side, I beg leave to 
trouble you a little by way of Reply. 

Mr. Broderick and Mr. Mountague make a Di- 
ſtinction, which they think will govern this Caſe. 
They ſay, that the Crown has a great many Pri- 
vileges, beyond what the Subject hath, where the 
Caſe concerns Civil Rights: But they will not al- 
low the ſame Privileges to the Crown, where there 
is a Criminal Proſecution. I know of no ſuch Di- 
ſtinction. For if this Privilege belongs to the 
Crown, in the Caſe of the Revenue; ſurely they re- 
ſtraining of Crimes is much more tor the Publick 
Benefit: And by conſequence, the ſame Reafon 
that gives the Crown a Privilege in a leſſer Matter, 
ought to carry it further in a greater Thing. 

In the next place, they do admit, that all the 
Acts of the Court may be amended; as being in 
the Breaſt of the Court, during the ſame Term. 
And they deny nor, bur that the Judgment of the 
Court, which is the higheſt Act ot the Court, may 
be revers'd, or any way alter'd or chang'd in the 
ſame Term, without any Danger of building Clock- 
Houſes. And, can any one ſay, that if theſe high- 
eſt Acts of the Court may be alter'd, that the Acts 
of their Clerks may not be alter d? That the greater 
Things may be done, but not the inferior, when 
there is a pure Mſtake? 

No Man can but think it ſtrange, that a miſtake 
of a Clerk may not be alter d; but a miſtake even 
in the Judgment of the Court may. 

We come next to another Diſtinction. They 
ſay, an Original Writ may be amended in the Caſe 
of the Croun; as in the Quare impedit, in Black- 
more's Caſe. For which they aſſign two Reaſons : 
Firſt, It was a Writ of the Crown, for Recovery 
of a civil Right; for it was a Onare impedit. 
And ſecondly, The Judges obſerving the Fault in 
the Writ, did (as it ſeems) carry 1t to the Court 
of Chancery, and there it was amended. From 
whence they would infer, as if it were a new Writ. 
But that cannot be ſuppoſed; tor it was agreed, 
that it was the ſame Writ amended, and not a 

new Writ. | 

Now ſce if that will not come to our Caſe. 
For if the Court of Chancery could amend a Quare 
impedit, as coming from thence ; cannot this Court 
amend a Writ that comes from hence? Here we 
are in the Caſe of a judicial Writ that comes from 
hence; and therefore it may be amended here, as 
well as that could be amended in the Court of 
Chancery. 5 | 1 

But the great Matters endeavour'd to be avoided, 
are the two Acts of Parliament of Edu. III. and 
Hen. VI. for the Caſes cited: I will not go over 


3 Ann. 


them again. And I do believe it is very true, hat 
theſe Gentleman inſiſt on: That it has "hols the 
common Opinion, that theſe Acts, or other Acts of 

Amendments, do not extend to Caſes of the Crown. 


And, generally ſpeaking, it is right; becauſe all the 


later Acts of Amendments except Proſecutions 
on Penal Laws: And the Statute of Henry VI 
has fo' many Exceptions in criminal Matters. 
that a miſtake might from thence ariſe, that all are 
excepted. | 

It is certainly true what my Lord Chief Juſtice 
Vaughan ſays, fol. 169, 170, 419. That upon 
doubttul Words of an Act of Parliament, that are 
dark and dubious, an antient Interpretation, ſub- 
mitted to for a long Time, is fit and reaſonable to 
be relicd on in a doubtful Caſe. But a thouſand 
Reſolutions, againſt a plain Act of Parliament, can- 
not prevail. Tho' it would be good Reaſon, well 
to conſider ſuch a Law, and to weigh it well; bur 
no ſuch Reſolutions can alter the Act. 

Here are two Acts of Parliament: That of Z4- 
ward III. is in general Words of All: And how 
can any one ſay then, that it ſhall mean and extend 
only to Some ? | 

As to the Act in the 8th of Henry VI. to ſay that 
the Words ſhall not go to every Thing that 1s not 
excepred, 1s to overthrow all Rules of Conſtruction, 
They have ofter'd nothing againſt that Statute ; but 
that it has been thought it did not extend to theſe 
Caſes. | 

The Caſe of S:derfin, ſhews, that we do not ad- 
vance a mere new Notion, with reſpect to that 
Act. Therefore, I ſay, we have the Acts of Parlia- 
ment on our Side; We have the Privilege of the 
Crown on our Side : The Award of the Roll is 
right, and with us; and the Error was purely 
the miſtake of the Clerk: For no Man can think it 


ll are 


 otherwile. 


We have this likewiſe on our Side, That we de- 
fire it may be amended in the ſame Term. For as 
the Court can ſet right their own Judgment in the 
ſame Term, much more what is the Act and Mi- 
ſtake of the Clerk. 

Therefore we inſiſt upon it, That our Caſes we 
have cited, are of good Authority for us; and we 
hope we ſhall have an Amendment, if it be neceſ- 


ary. 


Mr. Attorney General. My Lord, we humbly 
hope, that notwithſtanding what theſe learned Gen- 
tlemen have urged, our Aſſertions by Law and 
Authority will prevail; and that this Miſtake is 
amendable. 

What has been faid before by Mr. Broderick and 
Mr. Mountague, they have laid it down for a 
Rule, That there is a great Difference betwecn 
the Privileges belonging to the Crown in Matters 
of a civil Nature upon the Statute, and criminal 
Proſecutions : And that all thoſe Favours for the 
Crown, were only for Matters relating to the 
Right of the Crown in civil Caſes, and not what 
belongs to the Crown in its politick Capacity. 
Tho' Mr. Broderick did not conſider: For ſure, by 
the common Law, there was a greater Latitude for 
the Crown in criminal Proſecutions, than for the 
Subject. 75 

In Caſes of Treaſon, they had no Benefit of 
Council; and that was far more to their Diſadvan- 
tage, than in civil Caſes. It's true, that Inconve- 
nience has been regulated by the late Statute, That 
in the Caſes of Treaſon, the Party may have a Co- 
py of the Pannel and Indictment. But you 00 
| What 
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what the Difficulties were formerly in criminal Pro- 
ſecutions for the People: All they had to do, was 
merely to plead Guilty or Not Gullty. I think 
that anſwers their Objection as to that. 

Now there is in the next Place to be conſider'd, 
what Mr. Mountague ſays, That no Error in Proceſs 
was amendable by Common Law ; and cites Lord 
Coke for it. He ſhould have gone on with that Ci- 
ration ; for it is certainly otherwiſe. 8 Coke 156, 
ſays, Their own Acts are amendable by the Com- 
mon Law, in the ſame Term; but at the Common 
Law, the Miſpriſions of Clerks in another Term, 
were not amendable. But we are in the ſame Term; 
and ſure they are amendable before Judgment. And 
Lord Coke tells you, they are amendable in the ſame 
Term. 

Now Mr. Mountague has gone a great way. He 
agrees, if it were a Miſaward of the Roll, you 
would amend it, but not the Writ. Now for that 
the Law is quite contrary : If you are wrong in the 
Roll, you cannot ſet it right: but if it be in the 
Writ or Proceſs, you may amend it by the Roll. 
Now here the Roll is right; and we deſire the Writ 
may be amended by it. 2 

If it had been in the Roll, I cannot tell whether 
we ſhould have applied to amend that. For it you 
have any thing amiſs, you cannot amend it, but 
by ſomething to amend it by. But it may be a- 
mended in Caſe of the Crown, better than in that 
of the Subject. And tho' Mr. Mountague ſays, you 
may make uſe of them in civil Caſes, but not in 
Criminal; yet we make uſe of this Argument, that 
the Crown has a Privilege more than the People. 
We rely on that; tho' Mr. Mountague ſays, that 
is not to be relied on. 


In the next place, Mr. Mountague ſays, This is 
within none of the Statutes of Amendments, either of 
Eduard III. or of Henry VI. And that my Lord 
Coke ſays, fol. 157. b. That the Statute of Edw. III. 
does not extend to Pleas of the Crown. And there- 
fore Mr. Mountague's Opinion is, to go quite thro”, 
and exclude this Caſe from all the Statutes of A- 
mendments. | 

Now I can give an Argument, why it ſhould 
not be amended by the Statute of Hen. VI. tho' by 
the Statute of Edu. III. it is amendable. But why 
is it not amendable by the Statute of Henry VI. 
Cap. 12, and 15. which go further than the Statute 
of 14 Edu. III. does? 

I do agree, there is an Objection againſt the Sta- 

tute of Edward III. For there is the Word Party, 
which ſeems to imply civil Caſes only. But even 
by that Statute, ſo ſoon as the Slip appears by 
Challenge, or any other way, it ſhall be amended. 
The Lord Cole might well on theſe Words make 
a Doubt, whether the 14th of Edu. III. did extend 
to amend Cates relating to the Crown: But the O- 
pinion of Coke in the Statute of 14 Edu. III. is ab- 
ſolute; but the other of 8 Hen. VI. is with a Rea- 
fon. And why is it? Becauſe it is excepted. Now 
they ſhould have ſhewn us ſome Reaſon, why the 
Statute of Henry VI. Cap. 12. ſhould not extend 
to Amendments in Caſes of the Crown. 
And there is not that Obje&ion to the Statute of 
Hen. VI. Cap. 15. For it tollows the Words of the 
Statute of Edw. III. and ſays, That no Man ſhall 
have, &c. | 

Now Mr. Mountague ſays, the Exception was 
put in ex abundanti ; and it may be intended they 
were bur Inſtances of like Caſes. Now I have hard- 


Iy ever heard, that Inftances of Treaſon and Felo- 
Vol. V. | | 
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ny ſhould extend to other Caſes of an inferior Na- 
ture: There is no Reaſon to carry it further than 
what is expreſs'd. So that we think theſe Statutes 
ſtand for us ; and are applicable to all Records, as 
well for the Crown, as any ele. | 

Mr. Mountague ſays, They have the Opinion of 


all Ages againſt it. But, my Lord, I deny that; 
becauſe there were Exceptions in many Statutes be- 
fore and after the Statutes of Jeofails, that were not 
conſider d: But when they come to be conſider d, 
this muſt be determin'd by conſidering the Words 
of the Statute ; and nor by general Opinions, taken 
up without Conſideration. | 

There was in Cr. Car. 25. a Caſe on the Statute 
32 Hen. VIII. where the Queſtion was, If Aſſignees 


of Copyhold Lands were within that Scatare ? And 


till a little before the Revolution, it was a received 
Opinion, that the Aſſignee of a Copyholder was 
not within the Statute of Henry VIII. And there 
is a Caſe in Telverton,” 223. wherein it was ſo re- 
ſolved : But hen that Statute came afterwards 
to be confſider'd, it was ſcttled here, and has pre- 
vail'd ever ſince, that the Statute did extend to 
it; tho' before it was the prevailing Opinion that ir 
did not. And accordingly the Practice has ſince been. 
So that Opinions tiat paſs ſub Silentio, that is, 
without Conſideration, may be alter'd when they 


come to be ſtated and conſider'd. And therefore I 


hope this Point will not prevail. | 

| My Lord, I agree that this Thing is of very great 
Conſequence : For if their Plea be allow'd, it will 
follow, that Criminals will eſcape for little Slips in 
all Caſes. And I know that even in Purjury, and 
other Crimes, few that have been convicted, but 
have got off, by reaſon of Errors in the Proceed- 
ings, tho I have ſeen a great many convicted there- 
of, This a great Inconvenience and Miſchief : 
And ſure Criminals are not to be the Favourites 
of the Law. | 

But as to theſe Proſecutions, there is another 
Conſideration ; That it is more for the Honour of 
Juſtice, ro have the Advantage to lay aſide this 
Slip, than to ſuffer a Criminal to eſcape. But how- 
ever, every one mult have Juſtice : And if we rely 
on the Statute of Henry VI. no Conſtruction can 
avoid it. | 

Then Mr. Brodericz cites the Caſe of - = = - - - 
Where it is ſaid, that the Statutes of TJeofails 
do not extend to Caſcs of the Crown. Now ure 
that is not a Reaſon : It is contrary to all the Rea- 
ſons of Statutes. Where Starutes are to promote 
Juſtice, the Crown is bound as well as the Subject; 
it is for the Publick Good. Now Mr. Broderick 
has cited a Caſe againſt that; and that is in Styles, 
fol. 107. (Vid. Fol. 307) the Caſe of Theobalds 
and Newton. There that Caſe was on the Statutes 
of 18 Eliz. and of 21 Fac. Now it's plain, they: 
had no Conſideration of any Thing elſe: And 
why? Becauſe in Proſecutions on Penal Statutes, 
the Court often rely on Exceptions : But however 
the Authority goes no turther, but they rely on the 
Exceptions. Now it they had faid it was excepted 
by the Statute of Hen. VI. and that all the Books 
go on It as excepted by that Statute ; it they ſay it 
is excepted by the Statute of Hen. VI. would that 
be taken as an Objection to the Statutes of 18 Eli. 
and 21 Jac.? No; it is a Miſtake. 

He has allo cited Telverton, fol. Co. Briggs's and 
Thompſon's Caſe. Now there was an {ntormation 
on the Statute of 21 Hen. VIII. againſt a Clergy- 
man, for Farming Lands; and a Venire was awarc's 
ed returnable ubicunque: But the Venire it felt, 
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and the Diſtringas, were made returnable coram no- 
bis, &c. which was ſaid to be erroneous. An Ex- 
ception was taken, and per Cur Let it ſtay. But 
it appears not that it was conſider'd. R 

Theſe Authorities are no Authorities. The firſt 
is not within either of thoſe Statutes we are now 
upon: And the other was never determin'd by any 
Thing, as appears in the Caſe, And there is a great 
Ditferance between the Statutes on which they were 
founded, and our Calc. 

Mr. Mountague has gone a new Way. He would 
have this to be not a Miſpriſion of the Clerk; be- 
cauſe he is airaid that a Miſpriſion is amendable : 
For the Clerk had enquir'd, whether the Writ 
ſhould be Teſte d the 24th of Offober; fo that he 
ſays it is a Forgettulneſs, or Negligence, but not a 
Miſpriſion. | 

Now I would fain know what he means by that ? 
Whether all Forgetfulneſs of the Clerks, is not a 
Miſpriſion of the Clerk? That is, any Negligence, 
whatever it be, it is the Miſpriſion of the Clerk. 
Coke ſays, it is a Miſpriſion of the Clerk, under the 
Word Negligence : And Negligence and Miſpriſion 
are by him frequently put for the ſame Thing. 
See 8 Co. 159. b. 160. . | 

So upon one Part of it; that is, ſuppoſe the 
Clerk {teal it away; he ſays, that is under the Word 
Miſprifion ; and an involuntary Negligence of the 
Clerk, is a Miſpriſion. So this Clerk's Negligence 
is a Miſprition, becauſe he did not look on the Al- 
manack and the Roll. Theſe are Miſpriſions by 
the Statute of Henry VI. 

As to the Caſes that have been cited, Mr. Moun- 
tague has anſwer d bur ſome of them. 

As to that of Percival and Godfrey, Siderfin, fol. 
43. he ſays, that was not ſuch an Amendment, but 
a Suggeſtion of the Roll. But if the Roll could a- 
mend that which is a ſtronger Amendment, to pre- 
ſent a Verdict; the rectifying of that makes it 
ſtronger for us, than it would be otherwiſe. 

He ſays, As to Harvey's Caſe, he denies it to be 
Law: Bur I believe the Authority of the Judges is 
to be preterr'd before his Opinion. 

And then tor the next Caſe, Parker and Curſor, 
he queſtions that Opinion, becauſe not taken notice 
of by Hughs. Now I believe the Judges that re- 
ported it, did underſtand it better than he that a- 
bridg'd it. But whether he ainderſtood it or no, it 
alters not the Caſe. | 

And then for Tufton's Caſe, he ſays it is a Civil 
Caſc. But, my Lord, it is a Criminal Caſe. A 
Quo Warranto is brought: They muſt plead Not 
Guilty to the Uſurpation. So that theſe Caſes are 
under the ſame Conſideration as this is. 

Then there is the Caſe of King and Glover: 
That was, where a Coroner was to amend an In- 
quiſition of Murther: But it was not proved that 
he did Murther himſelf, &c. 

Mr. Moantague admits, the Jury may amend 
Matters of Form: But in that Caſe, when it is 


brought into Court, it is not the ſame Verdict as 


before. . 
He cited the Caſe of - - - - and Harvey : Burt 
your Lordſhip gave him another Reaſon tor that 


= 
And for the Caſe of Paul Tracy, that Point was 
never determined. 

L. C. J. Holt. The Venire Facias never mentions 
the Time of, Cc. 
Mr. Att. Gen. 
tate of Henry VI. 


Now that is not within the Sta- 
So that we have nothing to do 
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And as to the Cafe of Dyer, fol. = = that does | 


tweem em. 


— 


not concern the Statutes of Feofails. And in Fjez 
herbert's Caſe, the Court was of Opinion, the 
could not amend, by reaſon of the Exception. 
Whereby they ſhew plainly, they thought the Sta- 
tutes would have extended to that Caſe, had it nor 
been particularly excepted. 

I do not obſerve any other Matter, but that of 
the Niſi Prius. It the Writ muſt be made out in the 
Preſence of the Parties; they fay, that immediate 
when the Perſons appear, the Writ is to be inne. 
But that is impoſſible, and contrary to Reaſon and 
Authority. | | 

We think, on theſe Reaſons we have troubled 
you with, we have the Law on our Side. Only one 
thing I mult beg leave to anſwer to what Mr. Bro- 
derick ſays as to Percival's Caſe : It was a crying 
Thing, and it might be an extraordinary Judgment. 
Where Judgments are given, they are to go accord- 
ing to the Courſe of Law: Juſtice is to be done to 
all. And as no extraordinary Method is to be 
made uſe of againſt a Criminal, fo none is to be u- 
{cd to ſave him. | 

My Lord, We think the Statute of Fur, YT. 
docs allow ſuch an Amendment as we deſire; and 
that no Statute does reſtrain it: And therefore, I 
hope, we ſhall be allow'd to amend this Error. 

There is one Matter more. Lord Coke, in his 


8th Report, 163. a. ſays, The Statutes of Heury 


VIII. and that of 41 Eliz. do not extend to Pleas 
of the Crown; becauſe they are excepted in the 


Act Eliz. and that of Hen. VIII. does not extend 


to em. | 

We agree with the Lord Coke in every Thing, 
that the King can't amend by that of Hen. VIII. 
tho” there is no Exception: And the Reaſon is, be- 
cauſe it ſpeaks only of Suits between Party and Par- 
ty. And the other Statute of 18 Eliz. is not large 
enough, extending only to Treaſon or Felony, be- 
cauſe they only are excepted. 

My Lerd, We think we have my Lord Cole's 
Authority with us, and even the very Words of the 
Act of 8 Hen. VI. 


this Amendment. 


Mr. Broderick. I thought not to have ſaid any 
Thing more: But becauſe IT have been named two 
or three times by Mr. Attorney, I defire - - - - 

Mr. Att. Gen. The Reply is ours. | 

Mr. Broderick. My Lord, I beg leave to explain 
my ſelf in ſomething that has been miſunderſtood. 


1 think 1 did not ſay what 1 am charged with. 


Mr. Attorney tells you I ſaid, that none of the 


5 . . . 
Queen's Prerogatives extend to criminal Proſe- 


cutions. 

Mr. Att. Gen. I ſay, you ſaid, there is gteat 
Difference between civil and criminal Caſes: And 
that the Queen's Prerogative is intended only of 
Amendments in civil Caſes, but not applicable to 
criminal Proſccutions. | | 

I. C. J. Holt. Mr. Broderick faid it did extend 
to Amendments in civil Caſes, but not in Cri- 
minal. 

Mr. Broderick. And I do make a Difference be- 
For in criminal Proſecutions by the 
Crown, an Amendmefit can't be: But in the Calc 
of a Quare impedit, which is a civil Caſe, there it 
might, | 

Mr. Att. Gen. The Reply is ours; and they 
ought not to break in upon us. 
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been ſo fully conſider d before; yet we hope it will 
be conſider'd now; and that we ſhall be allow'd 


I. C. J. Holt. 
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L. C. J. Holt. If you will fay any thing as to 
what has been miſtaken, you may. The Caſe of 
Sherrer and Talbot is not to the Point: That was 
an Amendment, not in Behalf of the Crown, bur of 
the Subject; and in a civil Caſe. *T was in a 
Quo Warrants ; herein if the Subject take a limit- 
ed Diſclaimer, and the Officer on the Roll enter a 
general Diſclaimer without Limitation, God forbid 
but that ſhould be amended. But then even on the 
King's Side, it the original Indictment be right, 
and the Plea Roll be miſtaken ; ſure the Plea Roll 
ſhall be rectified by the Indictment : and the Plea 
is to be made according to that. | 

The Caſes of Tuſton and Harris are ſtrong Caſes. 
In that of Harris there was an actual! Trial; and 
yet no Iſſue joined. He was indeed indicted as 
Criminal, and the Iſſue was enter d; © de hoc po- 


nit ſe ſuper Patriam, but without any Joinder there- 


upon; and ſo no compleat Itiue. Iis true, in ca- 
pital Caſes, they are free to join Iſſue or not: But 
in other criminal Caſes tis otherwiſe; there muſt be 
a Joinder. And as to the Caſe of Tufton, that was 
an Amendment that went very far. That was an 
Information for Recuſancy againſt the Husband and 
Wife tor Recuſancy of the Witte. The Wite comes 


in, and ſhe alone (whereas it ſhould have been the 


Husband and V/ife) pleads Nor Guilty ; and Iflue 


join d thereon ; And it was mended by the Docket : 


tor that was right. It has bcen d, that the Sta- 


tute ot Heury VI. did not extend to criminal Mat- 
ters; as Lord Coke (in Blackmore's Caſc) is expreſly. 

Mr. Att. Gen. But, my Lord, he gives the Rea- 
ſon of that Exception. | * 

L. C. J. Holt. Now the 8th of Henry VI. has 
this Exception + And in Stiles, 304. no mention 1s 
made of the Statute of 8 Hen. VI. but that was by 
reaton they thought it wonld not help them. And 
then tae Query is, Whether this Caſe be within 
that Exception, and (as in civil Caſes) may be 
amended? But this is a Caſe of a different Na- 
ture; and I will not ſay any thing now in the 
Point of this Caſe, becauſe of the Conſequence : 
Tho' I ſuppoſe it is not excepted by the Statures : 
And I believe you don't d:tire our preſent Opi- 
nion. 

Mr. Att. Gen. Yes, my Lord, I deſire the Opi- 
nion of the Court in this Caſe ; and I think it is 
of great Conſequence to us to have it now. 

IL. C. J. Holt. If you inſiſt on it, I muſt ſee if 
I can form an Opinion; but I would willingly de- 
ter it. 

Mr. Att. Gen. My Lord, I lay it before you 
with Submiſſion. | | 

Mr. J. Powel. It is a new Thing, and taken up 
againſt the current Opinion. Perhaps they might 
take it on Lord Cotes Opinion; and did not exa- 
mine it, as they ſhould have done. 

Mr. Att. Gen. My Lord Coke does not ſay fo 
himſelf. | 

Mr. J. Powel. No: But becauſe he ſays it is ex- 
cepted, they gave Credit to his Words, and did 
not examine into the Buſineſs: And I believe that 
was the Foundation of this Opinion. But if you 
think it is amendable in the ſame Term, becauſe the 
Court may amend their own Judgments the ſame 
Term: you mult ſpeak to that Point. 


1 do not know that they can amend their own . 


Judgment in this Term : Tho' indeed, if it be a- 
mendable at all, it is amendable this Term. Be- 
ſides, I ſhould make no Difficulty but that it is a 
Miſpriſion of the Clerk; and it was his Negli- 


gence not to do it by the Warrant, And if this 


Vor, V. 


were in a civil Proceſs, I believe it might be a- 
mended in any other Term : Bur this being in a 
criminal Matter; and the current Opinion being 
that none of the Statutes did extend to criminal 
Matters, it ought to be well conſider d; for the 
current Opinion is a great Thing. | 

Mr. Att. Gen. There is no doubt of it, it ought 
to be conſider d; But it is fit for me to deſire your 
Opinion. 5 

Mr. J. Powis. I belicve theſe Statutes were ne- 
ver ſo ſcann'd before; and I believe this Matter has 
been more ſearch'd into now; than ever it has been 
before. But it has been the general Opinion, that 
none of the Statutes of Feofails did exetend to cri- 
minal Caſes : That may arife, becauſe all the Sta- 
tutes take in ſo large a Compaſs. All Indictments 
and Informations, and no doubr the latter Statutes, 
do not extend to ſuch Caſes: And the Opinion 
might ariſe from that. 

But now tus Statute of the 8th of Hen. VI. has 
Exception of Felonies and Treaſons, and none elle; 
and you cannot extend the Exception further. It is 


a Caſe of Difficulty, but it ariſes from the com- 
mon Opinion; otherwiſe we might give our Opini- 


on now without Difficulty : For the Words are as 
clear as may be; and it is againſt Reaſon, to 
except Things that that Statute did not <xcepr. 
But being a Thing that is not fo particularly con- 
Ern'd to this Term, (for the Statute mentions nothing 
ot Terms) if it be amendable, it may be amended 
in another Term. 

But indeed, for Matter of Judgment, becauſe the 
Judgment muſt be in tlie ſame Term, in the Caſe 
of the Amendment, we may as well do it in this 
Term: And we may take ſome Time to conſider 
of it, and tell you what our Opinion is. 

Mr. J. Gould. I ſhall not now fay any thing in 
this Cate, but reſerve my ſelf entirely till the 
Court give their Opinion. Es 

But as to that Caſe you were citing, Perry's 
Caſe, the Cale was Perry and Munday ; tor I was 
ot Council in the Caſe. There was an Informa- 
tion againſt Perry and Munday for forging a Bond: 
They laid their Forgery at Sherbura. The Publica- 
tion was at Dorcheſter ; and the Venire was Dor- 
cheſter. The Verdict was for the King. They 
brought an Arreſt ot Judgment afterwards; and 
the Queſtion was debated on the Statute of 16 
and 17 of K. Charles Il. whether this were not with- 
in the Statute. Now there they agreed, that that 
Information, becauſe at common Law, was without 
the Purview of the Statute. | 

L. C. J. Holt. That was an Information upon a 
penal Law, They queſtion'd whether it was with- 
in the Purview of the Statute ; and they thought it 
was not help'd by any Statute. That ſhews the O- 
pinion of the Lawyers: They thought it not with- 


in any of the Statutes of Jeofails; and the Verdict 


was ſet aſide. 


Mr. Broderick. Yes, my Lord: And the Court 


awarded a new Venire Facias. | 

L. C. J. Holt. Tihere-is a great Regard to be had 
to Practice. There were great Men at the Btr at 
that Time; and they did not think at that Time 
that it was within the Statute. 

As to what you ſay of Copyholds, it has indeed 
been held, that the Statute did not extend to an 
Aſſignce of Copyhold Lands, or to a Covenant on 
the Alienation of the Copyhold by Leaſe. 

Mr. Att. Gen. It was here argued that —— 

L. C. J. Holt. It was my Opinion, that all Sta- 
tutes extend to Copyholds, it it be for the Be- 
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nefit of the Copyholder, and not one Jot to the Pre- 
judice of the Owner: And therefore the Reſolution 


of Jobbin's Caſe was that we went on. You muſt 


ſtay till the laſt Day of the Term. 
Mr. Att. Gen. My Lord, I think we have ſhewn 


that it is amendable by the Statutes ; and if not ſo, 


by the Common Law. And ue have all Points 


with us. | 

Sir T. Powis. My Lord, I doubt it will be in- 
ſiſted on, that in another Term it cannot be a- 
mendcd. 

L. C. F. Holt. Move us the laſt Day of the Term. 
It is certainly the Miſpriſion of the Clerk. 


November 28. i. e. The Jaft Day of Michaclmas 
| Term. 5 


Sir T. Powis. My Lord, We come in the Caſe 
of the Queen and Mr. Tutchin, it your Lordſhip 
be ready to give your Opinion. Ft 

Mi. Att. Gen. Call Mr. Tutchin. 

[who appeared. | 

L. C. J. Holt. I muſt deſire you to ſtay in this 
Matter till the firſt Day of the next Term. 

Mr. Att. Gen. My Lord, We did expect your 
Lordſhip would have given your Opinion now. 

L. C. F. Holt. For my Part, I ſhould rather de- 
fire Time till the next Term: But if you are nor 
willing to ſtay till then, you muſt take ſuch an O- 
pinion as we can glve. 

Mr. Att. Gen. | ſubmit to what your Lordſhip 
ſhall determine. 

L. C. J. Holt. It may be, I may be then of the 
ſame Opinion I am now; but then I may deſend 
my Opinion better. I would only put it off to the 
firſt Day of the next Term. 

Mr. Att. Gen. My Lord, Lhave laid the Matter 
before you; and I acquieſce in what you ſhall think 
fit. 

Sir T. Powis. Upon the Obſervation of Black- 
more's Caſe, where Lord Coke ſays, the Court can- 
not amend Miſpriſions of Clerks in Proceſs in ano- 
ther Term; it we have not Judgment this Term, 
we ſhall loſe that Advantage. : 

Mr. Att. Gu. There are two Points in this 
Caſe : One is, that it is amendable by Common 
Law; the other, that it is not excepted by the Sta- 
tute of Henry VI. | | 

Now my Lord Coke ſays, Error in Proceſs is 
amendable in another Term. But we ſubmit to the 
Court: I preſs nothing. 

Mr. J. Powel, Coke fays ſo: But I believe no 
Man will ſay, that ever a miſtaſten Writ was a- 
mended in another Term. 
tend the ſubſequent Proceedings, or Proceſs : It 
may be the Proceedings of the original Entry on 
their Award, that may be amended in another 
Term ; and Coke muſt mean that. There have been 
Entries of Awards amended in another Term; but 
the Miſtake of a Writ was never amended in ano- 
ther Term, that I can find. 

L. C. J. Holt. It we put it off to the next Term, 
and our Opinion ſhould be againſt the Amend- 
ment, he cannot be try'd in that Term. 

Mr. Att. Gen. My Lord, I ſubmit it to you. 

Mr. J. Poxwel. We cannot now give ſo full Rea- 
ſons; yet I have enterd my Opinion in the 
. Caſe. | 

Mr.] 
it was amendable by the Statute ; but really looking 
on the Caſes that have been cited, that 1s, the Caſes 

that are in Pleas of the Crown, it is not amendable 
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Therefore he muſt in- 


| Gould. I was ſometime of Opinion, that 


3 Ann. 
by the Statute of Henry VI. I fay, I formerly thouglit 
it might be amended by Virtue of the Statute: 
But upon Peruſal of Blackmore's Caſe, c. it ſcems 
to alter my Judgment. Bur notwithſtanding, I hold 
that at Common Law it may be amended. For 
what means all the Caſes that are now extant : the 
Caſes of Informations, as the Caſe of Sir Humphy 
Bond, &c. ? | 

The Caſe cited by Telverton, in 2 Bulſerode 25 
is very ſtrong. There were two indicted for Pe- 
lony, and found guilty. The Judge ſaw that jr 
was in the ſingular Number, and ſtay'd Judgment: 
And they moved afterwards in another Term; and 
there, by the Judgment of nine or ten Judges, it 
was amended ; and the Men were both hang d. 

Why now, it mult be by the Statute Law, or 
by the Common Law, that it was amended in that 
ug By the Common Law, I ſay, it is amend- 
able. | | 

There is a Caſe in Raymoud's Reports, 440. It 
is an Indictment on a Certificate of a juſtice of 
Peace, that Juglefield, being a reputed Papiſt, had 
retuſed to take rhe Oath of Supremacy, &c. | 
Not Guilty pleaded, the Jury found rhe Commiſſi- 
on in hac verba, &c. 5 
It was objected, That the Certificate was not 
found under Seal of the Juſtices, but only in hc 
verba And they did amend it. 

This is the fame Caſc. And I take it, that fuch 
a Fault, as does not alter the Iſſue, nor the Trial, 
or Crime, is a Thing that is amendable. 

Now there is Sir Jon Curſen's Caſe, in 2 Cs. 
It is a ſtrong Caſe. There is an Information a- 
gainſt him and his Wife for Recuſancy. The Wife 
only pleaded Not Guilty. The Queſtion was, 
Whether this were right? And whether they ſhould 
amend it? And it was reſolved, that it ſhould be 
amended. | | | 

The Caſe in Siderfin, that is (1 Siderfia, 243.) 
the Caſe of Percival and Godfrey, I do not doubt, 
tor my part, but it is amendable; and take it as 
ſtrong as this is. They were indicted for a Riot: 
A Venire Facias iſſued Vicecomitibus Canterburis ; 
and it was return'd by one Sheriff. They examin'd 
into the Truth of the Caſe, and they found there 
was but one Sheriff: And the Queſtion was, whe- 
ther this was amendable? And it was reſolved it 
ſhould be amended ; and alſo that it was amenda- 
ble at Common Law. . | 

I mult confeſs, I do not ſee that there is any Rea- 
ſen in the World againſt it. There is but only one 
Caſe that ſeems to be againſt it; that is the Caſe 
of Theobald and Newton, Styles 307. There indeed, 
by Rolls Opinion, it was not amendable, c. But 
that is only a ſingle-Opinion. 

And as to the Caſe between the King, and 
Read and Dauſon, (it ſhould have been tuo 


Caſes) there twas held, That the Statute of Jeo- 


fails does not extend to Informations of Intruſi- 
ons; and yet it was ruled, that it ſhould be a- 
mended. | 

Indeed, my Lord Hales, in Keble, 191, 215- 


[He means Twiſden; Vid. Keble, 191, 198, 215 ; 


did hold, that it was amendable within the Statute ; 


and that the Amendment would ſtand in need oſit: 


Bur it was ruled contra; and that it needed not the 
Help of the Statute of Jeofails. And I muſt needs 
ſay, if the Caſe of Bradley and Banks, in 2 Croke, 
283. and in Ielverton, 204. were not in the way, 
I think the Writ had been good enough; for it 15 4 
Continuance from Day to Day, tho' the Teſte is th! 
24th, and the Award the 23d. 7 

| | Now 
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Now in my Mind, an Award the 23d, of a Writ, 
the 24th, is a perfect Continuance. And the Caſe 
of Bradley, &c. as it is in 2 Croke, 283. does not 
contradict this; tho' indeed that Caſe of Bradley, 


as it is in Telverton, is contrary ; but that ſeems mi- 


ſtaken. So that I do think, on the whole Matter, 


it is amendable at Common Law. 


Note, Powis accorded with Gould, that it was 
Amendable ; but Powel argued contra, that 


jt was not. 


L. Ho . Holt. I ſhould have been glad to have 
had Time till next Term, to conſider of this Mat- 
ter: For tho I am ſatisfied in my Opinion, yet 


perhaps I may not give others that Satisfaction. con- 


ccrning it, as I might have done it I had had a lon- 
oer Time. 5 | 

I am of Opinion, That this is not amendable, 
neither by the Common Law, nor by the Statutes. 

Firſt, It muſt be admitted, that this is a Fault 
in the Writ, in a Point that is material: That is, 
The Teſte, which ſhould have been Die Lune, the 
23d of Oflober, and it is the 24th: For the 23d is 
the Day that the Defendant has in Court on the 
Return; and that being the Day he has in Court, 
the Teſte of the Writ to continue the Proceſs ſhould 
have bcen that very Day. 

Now I do not underſtand what my Brother Powts 
ſays, That there is no Interval between one Day 
and another. I would tain know, it a Day be ap- 
pointed for a Man to appear on; and then he has 


another Day given him, when he appears not: As, 


if a Man appears the 23d of October, and there is 
a Day given, the 24th ; will not this be a Diſcon- 
tiuuance? No queſtion but it is: Becauſe he being 
in Court the 23d, and having no Direction the 23d 
when to come again, he is out of Court. Then 
ſhall you give another Day behind his Back? That 
cannot be in Reaſon. His Day in Court is the 23d 
of October; and that Day he ſhould have another 
Day appointed. He has a Day in the Roll, but 
not in the Writ: That is iflued behind his Back, 
the 24th ; at which Time he is not in Court. 
Then if this be ſo, here is a Writ iflued behind the 
Peicndant's Back, and without any Award of the 


Court: For the Award is, Die Lune prox Poſt tres 


Septimanas Sanfi Michaelis, which is the 23d of 
October; then there is a Præceptum eſt that Day. 
Now when this Writ iſſues the 24th; is this Writ 
warranted by the Roll? No, it is not; but another 
Sort of Writ, different from that which the Court 
awarded: Therefore being another Writ than what 
was awarded; where is there any Authority for it? 
Or how can the Jury be diſtrein'd upon it? 

The Writ that iflued the 24th, is another Writ : 
For there is a material varying between the Writ 
that iſſues, and the Award of the Roll; one is the 
23d, the other is the 24th. 

'The Day of the Writ is material : And when it 
bears Teſte, it is in the Judgment of the Law a 
Writ of that very Day; as it was adjudged in the 
Caſe of Owen verſ. Baily, 17. Ch. 2. in a Trover 
and Converſion. 

A Defendant, that is condemn'd in Debt and 


Damages, ſells his Goods bona fide, between the laſt 


Day of Trivity Term and the firſt of Auguſt. After 
he had fold his Goods, the Plantiff takes out a 
Fieri Facias, Teſte'd the firſt Day of Trinity Term; 


_ Which was before the Sale, tho' taken out after ; 
ferting forth, That the 4th or 5th of Fuly, he had 


ſeized theſe Goods in the Hand of the Vendee : 


Tho' the Writ was not taken out actually in T5. 
nity Term, yet bearing Date then, and the firſt of 
Auguſt the Goods were ſold ; yet the Writ being 
Teſte d the firſt Day of Trinity Term, twas held not 
amendable; and that the Hands of the Vendee 


were bound by ir. 


Now this Writ here is, in the Judgment of the 
Law, ifluing out of this Court the 24th of October. 
It we ſhould amend this, what Alteration ſhould we 
make? We muſt make it another Writ : For a 
Writ that iflues out of this Court the 24th, cannot 
be a Writ that 1iflues out the 23; and if we amend 
it, we make it as different as poſſibly can be. 

Now why ſhould we amend it? As we now take 
it, by the Statute of Henry VI. the Writ is good 
in it ſelf; but it is not, as the Court awarded it. 
The Meaning of the Statute was not to mend miſ- 


taken Writs, but Miſtakes in Writs : The Statutes - 


meant nothing but that. Not that you ſhould a- 
mend a Writ that was good in it ſelt, and fit it to 
your particular Purpoſe. 


Now here is a Writ executed in the ſame Term: 


Yet to make this Trial to be good, what muſt you 
do by this Amendment? You muſt make it to be 
another Writ : For you muſt make the Writ, even 
contrary to Truth, to be the 23d, which was the 
24th: And therefore it cannot be made good ; nor 
can the Trial be made good. You would make it 
thc 23d, where It is indeed the 24th ; and fo you 
would change the Nature and Subſtance of the 
Writ. Is not this a matetial Variance, and diffe- 
rent from the Award of the Court ? 

Before the Statute of Feofails, if it had been in a 
Civil Caſe, it is help'd by the Statute of the 8th of 
Henry VI. becauſe it is a Diſcontinuance of Pro- 
ceſs, it is help'd by that Statute ; but that Statute 
extends not to this Caſe. I would fain know, whe- 
ther there has been any Amendment, in any Caſe 
of this Nature, fince the Statute of Henry the VIth? 
It's true, Teſte's of Writs have been often amended ; 
but that was, where it was a void Teſte ; as on a 
Sunday, or out of Term; or where it is impoſſible, 
as after the Return, c. That is a void Teſte, if 
it bear Date on a Sunday, or in the Vacation. 

In Civil Caſes it is amendable ; becauſe it is the 
Fault of the Clerk by miſtaking a Day ; as in mak- 
ing it on a Sunday, or in a Vacation-Time : There 


may be Reaſon for it ;. and it may be amended by 


the Statute of Henry VI. becauſe plainly a Miſtake 
of the Clerk. And cn this Reaſon is that Caſe in 
Telverton, 64. and the Caſe of Bradley and Banks, 
204. There was a Yenirercturnable one Day; and 
the Teſte of the Diſtringas vas of the ſame Date, 
and the ſame Day with the Teſte of the Veuire; and 
that was held amendable, becauſe it is impoſſible 
you ſhall diſtrain before the Return of the Venire; 
and the Diſtringas bore Teſte the ſame Day with the 
Penire : So that the Teſte was repugnant to the 
Writ it ſelf; and therefore the Writ is naught in it 
ſelf, becauſe it was to diſtrain a Jury that was not 
ſummon'd. But the Law has always been, That if 
upon the Return of one Writ, there is to be ano- 
ther Writ awarded; that other Writ muſt be Tete d 
on the very Day upon which it was awarded, and 
the Return of the tormer. 

And that Caſe of Bradley and Banks, in 2 Cro, 
and Telv. is very ſtrong to this Purpoſe. There 
the Perſon came in on the Exigent, and pray d Oyer 
of the Writ and all Meſne Proceſs : And therein 
appcared a Gap, the firſt Proceſs being returnable 
Decimo ſexto Octobris, and the Appeal being re- 
turnable Quindena Santi Michaelis, that is, the 

| ; x 6th. 
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574 177. The Trial of ohm Tuwhin © 4 Ann. 


16th of October, were well. But the alias Capias Mr. Att. Gen. There is no Rule to ſtop | it: Aud 

goes out Teſte 4 the 23d of Otober, which being then I can ſign my Judgment. 

Seven Days after the Return of the former, that Mr. Mountague. My Lord, Tho' the Court can 

was vrong; for it ſhould have born Teſte the 16th make no Rule for an Amendmenr, becauſe the 

of October, then it had been right; bur being the Judges are divided about that Point; yer I humbly 

23d, there was a Gap; and therefore it was held a conceive, your Lordſhip, and the reſt of the Judges 

Diſcontinuance. do agree, that the Writ, as it now is, is naught 8 
And this is the Präctice of the Common- Pleas, tho and therefore I hope, you will let us have a Rule to 

nor fo much obſerved here in this Court, in Vorits = Judgment. 

of E quiry ot Damages: But enquire of them in L. C. J. Holt. Mr. Attorney, They have buy 

the Cormmon-Pleas, and they will tell you, the ſub- moving to have a new Trial. 

{-qi ent | Proceſs ought always to bear Teſte the Day Ar. "Att. Gen. LTwould be a Breach of Duty in 

euern of the former Writ. If you go to a mc, not to ſign my Judgment, if you don't make a 

Capias, either in Outlawry, or to diſtrain a Man; Rule while it is under Conſideration. 

the Second Diſtringas is always Teſte d the Day of I. C. J. Holt. Here was Leave given to more 

the Return of tlie firſt; and the Third is always in Arreſt of Judgment; and there is no Rule for 

Teſte the Day of the Return of the Second: And ſigning Judgment. 

it it bear Teſte the next Day, all Proceſs is diſcon- Mr. Att. Gen. There is no Rule to ſtop it. 

tinued. Mr. Mountagne. What is the Rule that was 

Ay, but you ſay, it is a Miſtake of the Clerk. made upon my firſt Motion ? 

It is fo: But we are to judge of the Thing it ſeltf, 

whether it is by way of Negligence, or for want Clerk reads, Die Martis proximo, &c. 

of Skill. For ouglit I know, it may be for want of | 

Skill, that it is "Teſted another Day: But every Mr. Mountague. We take it, that tho' the Court 

Clerk does not know this. Nay, ſome have pretend:d be divided about the Amendment; yet fin ce there 

to know, that ir need not bear Date the Day of the can be no Amendment, the Writ being naught, we 

precedent Writ's Return. Why then might it not ought to go to a new Trial. | 

be an Error in Skill? Tf he thinks it a right Writ, Mr. J. Pore / By all means, go to a new Trial. 

and ſays it muſt be Tefte'd the 24th, this is want of Mr. J. Powis. It is in a Caſe that was never ſo 

Skill; and then it is not amendable. And then this much look'd into before. 

being a wrong Writ, the Teſte is material; and its Mr. Att. Gen. If we muſt have a new Trial in 

being 348-1 the 2 ath, is a Miſtake ſo material, that this Caſe, we are in a worſe Caſe than I thought we 

if it had been a Civil Caſe, I ſhould have been a- were; for we are to begin Proceſs again. But if a 

gainſt the Amendment; and therefore much more Rule be made, we muſt ſubmit. 

in this Caſc, I think, it ought to be quafh'd, and Mr. Mountague. There was a Rule made at the 


a new e awarded. Side Bar, upon my Motion there, That all Things 
ſhould ſtay. 
| Mr. Att. Gen, That was not a Place to more 

Mr. Att. Gen. If the Court decide it, I cannot for a Rule. | 

tell what to ſay. PE L. C. J. Holt. That is to ſtay in ſtatu quo they 
Mr. J. Powis. What have you to ſay ? * were then. There is no Rule for Judgment to 
Mr. Att. Gen. The Court is divided, and there ſtay. 

it hangs. " Mr. Att. Gen. If on Motion to arreſt Judgment, 
L. C. J. Alt. I would not be underſtood other- the Judges of the Court are divided, I have heard ir 

wiſc than thus: I do not ſay, this Caſe is within ſaid, that Judgment may be enter 4d. 

the Statute; but I lock on it to be ſo material a Mr. J. Powis. I faid at the beginning, 1 was in- 

Variance, that it is not amendable. clinable to have a new Trial. 


Mr. Att. Gen. The Court being divided in their I. C. J. Holt. I know not what you mean. You 
Opinion, I know not any Rule to ſtop Judgment. ſaid, you were inclinabk to have it amrnded: | 
Mr. J. Powis. I know not how far it may go in would have it amended, if I had tollowed my 
Criminal Caſes. That which ſway'd with me, was, Fancy. 
to ſee ſo many bold Amendments in many Caſes ; Mr. J. Powel. If my Brother has changed his 
that went with me very far; and which were ſaid Opinion, he may : For we have been arguing, that 
to be done by Common-Law. we may change our Judgments. 

What I faid as to coming the next Day, I did I. C. J. Holt. You have any Time to-day to 
not rely on it: tho' it did ſeem to alleviate the move it again. Put us in mind of it: I may change 
Thing. But I was ſo tender in the Caſe, that I did my Mind too, it may be. 
think it might be better to have a new Trial. I Mr. J. Pom. 1 judge not how it may go in 
have held, in my Opinion, with my Lord Chief Ju- Criminal Matters: But all are of Opinion, that it 
ſtice Hole and Nr. Juſtice Powe a great deal. I ſhould not ſtand as it does. | 
was tender before in the Point: And I do join with L. C. F. Holt. The Court is divided that it 
my Lord Chief Juſtice Holt and Mr. Juſtice Powe}, ſhould be amended ; but not that it is well as it 1s: 
that there ought to be a new Trial, and a new Di- And that is Mr. Attorne)'s Motion, to alter what 


NOT 


ſtringas. is to be amended. | = 
Mr. Att. Gen. With a Rule, I ſubmit ; bur Mr. J. Poel. Mr. Attorney makes no Motion, a 
without a Rule, 1 would have linged judgment. ſor a Rule ; bur would have it ſtay as it does. : 
Mr. Moumtague. My Lord, We move to ſet aſide J. C. J. Holt. Thar it may remain in ſtats quo. £ 
this Trial, becauſe it is irregular. Mr. Att. Gen. It you cannot agree in your ö 
Mr. Att. Gen. It you make a Rule, we need Judgment, I ſubmit it to you, whether I may not 
not diſpute it. | enter Judgment for the Queen, cho it be not a. 
Mr. J. Powel. Judgment Soes ot courſe, unleſs mended. 
you ſtop it. Mr Mountague. We _ Mr. Attorney ſha!l 
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not be permitted to ſign Judgment in this Caſe : 
For tho? tis true, that there can be no Amendment, 


becauſe the Court is divided ; yet I do not appre- 
hend that it is right as It is. 85 | 
Mr. Att. Gen. If the Court be divided, no Rule 
| e made. : | 
= J Powis. Let there be a new Trial. 1 
Mr. Mountague. Mr. Attorney, The Court would 
have a new Trial : And I think you had better do 


"0b Att. Gen. I want none of your Directions. 

Mr. Mountague. I may take notice of what the 

es ſay. 
oy C. 4. Holt. And he will make uſe of what we 
fay, as far as is convenient for him. 

Mr. Att. Gen. But Mr. Mountague mult not pre- 
tend to give Directions, what Iam to do. 

Mr. Mountague. I don't give you Directions; 
but I hope I may take notice of what the Court 
ſays. | 
5 C. J. Holt. Mr. Attorney, We believe you 
don't want their Advice. „ 

Mr. Att. Gen. But they are very ready to give 


it. 
Mr. Mountague. T only took notice to Mr. At- 


torney, how far the Court was agreed: And only 
moved, that the Rule, which I did conceive was 
pronounced by the Court, might be taken. 

Mr. Att. Gen. You moved to no Purpoſe. 


Mr. Mountagne. I take it, that Mr. Juſtice Powzs 


is for a new Trial. 

Mr. J. Powis. Yes, I am ſo. It is a nice Cafe, 

and has never been conſider'd fully before. 
Mr. Mountague. I hope now we have done. 

Mr. Att. Gen. If I hear what Rule the Court 
makes, I ſhall ſubmit. 

Mr. Monuntague. I hear, the Pleaſure of the 
Court is, that the Rule ſhall be for a new Trial. 

L. C. J. Holt. You muſt have a new Venire 
Facias. | | 

M.. Att. Gen. That cannot be, with Submiſſion : 
A new Venire we cannot have, 

L. C. J. Holt. You muit have a new Trial. The 
Jury have given their Verdict; whereas they ap- 
peared to a wrong Writ, and ſo the former Trial 
is not warranted. 


Mr. Att. Gen. I think they are warranted to ap- 


i pear by the Return of the Venire; and that we muſt 
go back, but where the Fault is, which is only but 


where the Diſtringas is made out: So that a Diſtrin- 
gas de novo is to be for the ſame Jury. But I will 
meddle no more in it, without particular Order. 

L. C. J. Holt. Do what you will; we will give 
you no Direction. We quaſh this Trial. 

Sir T. Powis. My Lord, If you quaſh this Tri- 
al, then we are to begin again. 

Mr. Att. Gen. If the Court is of Opinion that 


there ought only to be a new Diſtringas iſſued, and 


we can go back no further; I am afraid we ſhall 
never come right. 


Mr. J. Powel. The Difficulty is in right award- 


ing the Diſtringas, becauſe it does not bear Date 


with the Return of the Venire. But then conſider 
where you are: If you bring him on a new Trial, 
he can challenge any one that has given a Verdi& 
betore. | 

L. C. J. Holt. It is a Diſtringas to ſummon that 
Jury, but ir is without Teſte : And that Jury ha- 
ving given their Verdict, they are not to ſerve a- 
gain. 


rĩties, they muſt begin where the Fault was. 


for a Libel. 


Mr. Att. Gen, I am ſure, according to Autho- 


L. C. J. Holt. I ſhould have thought the Venire 
de novo had been proper: For this Diſtringas bear- 


ing Teſte out of Time, and that being erroneouſly 
executed, there ought to be a new Diſtringas, which 


is to be founded on a new Venrre. 


Mr. Att. Gen. If you do quaſk this Trial, I ſup- 
poſe your Lordſhip will make ſome Award for a new 
one. . 

L. C. J. Holt. We leave it to you. 
Mr. Att. Gen. I cannot enter it. 
Mr. J. Powel. We muſt grant a Venire de novo; 

which we canot do without quaſhing this Verdict; 

and that is the way to try him again. | 

Mr. Att. Gen. My Lord, I am far from think- 
ing I can alter your Rule; but I can't tell how to 
follow it. | 

L. C. J. Holt. What we do is ex abundanti, 
more than we are bound to. We can leave you to 
do what you can: The taking out the Venire and 
Diſtringas, are Things of courſe. 

Mr. Att. Gen. I think there js a Neceſſity to ex- 
plain my Meaning. I don't pretend to direct what 
you muſt do; but you muſt direct what is to be 
done: I cannot award a Venire. | 

L. C. J. Holt. It is taken out of courſe. You 
mey award that as well as the firſt, if it may be 

one. 
Mr. Att. Gen. How can that be done, ſeeing yon 
quaſh the Diſtriagas ? 

Mr. J. Powel. That is the Award of the Court, 
and does not hinder you from taking out a new 
Venire. 

Mr. Att. Gen. I cannot do it without the 
Court. When you quaſh this, you mult award 
another. ; 

I. C. J. Holt. We do award it. 

Mr. Att. Gen. I remember in the Caſe of Fitz- 
walter, when they quaſh'd the Trial, they ordered 
a new one ſhould be had, Cc. 

L. C. J. Holt. If we make an Award, and you 
don't like it, you will not comply with it: There- 
fore we leave you to take it out as you will. 

Mr. Att. Gen. You muſt order a new Venire; I 
cannot award a new one elſe. | 

L. C. J. Holt. You muſt have a Venire Facias. 

Mr. Att. Gen. That muſt be the Judgment of 
the Court then. For it I award it, it muſt be by 
Order of Court. 

Mr. J. Gould. You had better declare de novo. 

Mr. Att. Gen. I am fearful of what I do. 1 
hope the Court will diſcharge me. 

L. C. F. Holt. When a Trial is quaſh'd, and ſet 
aſide for any Irregularity of the Trial, that Jury is 
diſcharg'd : All the Pannel is diſcharged, and there 
muſt be a new Pannel. 

Mr. Att. Gen. How will that appear? 

L. C. J. Holt. If it appear that the Diftringas 
did not iſſue as it ought, every Thing ſhall be en- 
ter d at large on the Rule: That the Diſtringas 
did not iflue till the 24th of October; there- 
fore they will conſider, that the Verdict ſhall be ſet 
aſide. | 

Mr. Att. Gen. And that we ſhall have Leave to 
go to a new Trial. 

L. C. F. Holt. Preſumptum eſt. 

Mr. Att. Gen. If you pleaſe to make the Rule 
then, I ſubmit. 

1 L. C. J. Holt. We will adviſe how to make the 
ule. | 


It was never afterwards thought proper to try him 


again. 
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CLXXVIIL The Trial of Captain Trouas Green, and his 
Crew, at the High Court of Admiralty of Scotland, for 


Piracy, March 14. 1704: 


5 HE Lords of Her Ma- 
Len RAE jelly s Privy Council ha- 
ving taken * Precogniti- 
on of the Grounds of 

© I) the Information againſt 
Captain Thomas Green, and others of his Crew ; 
they thought fit, and ordered, That the ſaid Cap- 
rain Thomas, &c. ſhould be put to a Trial upon the 
Crimes informed, before the Judge of the High- 
Court of Admiralty. As alſo, the Lords of the 
Privy Council thought fit at the ſame Time, to ap- 
point Aſſiſtants to the Procurator-Fiſcal of the High 
Court of Admiralty, tor the better ordering and car- 
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rying on of the {aid Trial, according to the Tenor of 


. 8 AA . 
their Act following. 


T Edinburg, the Thirteenth Day of 


3 4 Februry, r705 Tears. Committee 
I Pen, anent Captain Green aud his Crew, f Se- 

derunt Lord Chancellor, Marquis of A- 
nandale, Earls of Haddingtoun, Leven, Ruglen, 
Lords Yeſter, Belhaven, Advocat, 
* Theſaurer-Deput. Anitruther, Sir 
John Home, and Ormiſtoun Yornger. 
Is the Opinion of the Committee, That my Lord Chan- 
cellor ſhould write to Court, for Remiſſions to Charles 
May, Chyrurgem ; Antonio Ferdinando, Cook's 
Mate; Antonio Franciſco, Captain's Man; George 
Haines, Stewart ; George Glen, Quarter-Maſter ; 
Alexander Taylor, Fore-Maſt-Man : And that the 
Trial againſt Captain Green and his Crew, ſhould be 
purſued before the Admiral-Court ; and that Aſſeſſors 
ſhould be named to the Judges, and Alſiſtants to the 
Procurator-Fiſcal. | 


FTreaſurer. 


Sic ſubſcribitur, | 
TWEEDALE, Cancel. J. P. C. 


The above-Report of the Committee, 


1 about. * anent Captain Green, Commander of 
the Ship the Worceſter, being upon the 
T 1heje. Day and Date of f thir Preſents, read 
in Preſence of the Lords of Her Ma- 
Y Same. Jeſty's Privy Council, and the ſamen 


Tdpproved. was Voted and f Approven. And the 

aid Lords did thereby Nominat and 
Appoint Sir James Stuart, Her Majeſty's Advocat, 
Sir David Dalrymple, and Mr. William Carmichael, 
Her Majeſty's Solicitors ; Sir Patrick Home, Sir Gil- 
bert Eliot, My. Alexander Mackleod, and Mr. Fran- 
cis Grant, to be Aſſiſtants to Mr. Alexander Hig- 
gins, Procurator-Fifcal to the High Court of Admi- 
ralty, in proſecuting the T.ibel and Indictment to be 
given at his Inſtance, againſt the ſaid Captain Green 
and his Crew, before the ſaid Court, to the final End 


and Deciſion thereof. And the ſaid Lords declared, 


That they would next Council-Day name Five of their 

| own Number, to be Aſſeſſors to the Fudges 
* Tryal, of Admiralty, during the Dependance 
of the aforeſaid * Proceſs ; And recom- 


4 Ann. 


mended to the Lords of F Theſaury, to f Treafury. 
pay the Lawyers that are employed to 
be Al/iſtants accordingly. 

Extracted by me, 


GILB. ELIOT, Cls. Sti. Concili. 


Whereupon tne Judge of the High Court of Ad- 
miralty did preſent to the Lords of Council a Pe- 
tition; © That ſince the Trial was ordered to be 


made before him, of the fore aid Crimes inform- 


ed againſt Captain Green and his Crew; and that 
* the Matter appear d to be of great Importance; 
* he might have, according to Cuſtom in the like 
* Caſes, Aſſeſſors appointed and joined with him, 
* by the Authority or Council, for his Aſſiſtance in 
* the faid Trial. Whereupon the Lords ot Her 
Majeſty's moſt Honourable Privy Council did No- 
minate and Appoint, the Earl +: Loudoun, Lord 
Belhaven, Lord Arniſtoun, Sir John Home of Blacks 
adder, and John Cockburn younger oi Ormiſtoun, to 
be Aſſeſſors to the forefaid Judge; and aſſiſt and 
vote with him in the Trial, at the Procurator-Fiſcal's 
Inſtance, againſt Captain Thomas Green, Command- 
er of the Ship the I/orceſter, and others of his 
Ship's Crew, before the ſaid High Court of Admi- 
ralty; for their being guilty ot Piracy, and ther 
Crimes; and that to the final End and Deciſion 
thereof; as an Act extracted and ſigned by the 
Clerk of Council, extant in the Records of the ſaid 


High Court, bears. 


Follows the Court of juſticiary of the High- 

Court of Admiralty, with the whole Trial, as 

it proceeded be re the Judge of Admiralty, and 
the Aſſeſſors above appointed. 


CURIA JUSTICIARTA ſupreme Curiæ Admi- 
ralitatis tenta in Pratorio, vel nova Seſſiouis 
Domo Burgi de Edinburgh, quinto die Mens 
Martii, 1705. per Fudicem difle Curiæ, T 
per Honoratiſſimos Viros, Joannem Comitem de 
Loudoun, Joannem Dominum de Belhaven, 
Dominos Robertum Dundas de Arniſtoun, Joan- 
nem Home de Blackadder, & Joannem Cock- 
burn de Ormiſtoun, 4ſſeſſores. | 


Curia legitime affirmata. 


The faid Day, the faid Earl of Loudoun, Lord 
Belhaven, &c. produced the Act of her Majc{ty's 
Privy Council above-mentioned, appointing them to 
be the Aſſeſſors to the ſaid Judge. 

Thereafter the ſaid Aſſeſſors took the Oath of 
Allegiance and ſigned the ſame, with the Aſſurance, 
and took the Oath de fideli adminiſtratione, and were 
thereupon admitted and received, | 


Intran. | | . 
Captain Thomas Green, Commander of the Ship 
called the Morceſter, now in Brumtiſland Harbour. 
| Captain 


1704. 
Captain John Madder, chief Mate of the ſaid Ship. 
John Reynolds, ſecond Mate of the ſaid Ship, _ 
Thomas Linſtead, Aſſiſtant to the deceas d Super- 
cargo of the ſaid Ship. = 
James Burn, Boatſwain of the ſaid Ship the Mor- 
ceſter. 3 | 
James Sympſon, Gunner. | 
Andrew Robertſon, Gunner s-Mate. 
John Brucklie, Seaman. 
George Kitchen, Seaman. 
Henry Keigle, Carpenter. 
Samuel Urlines, his Mate. : a 
George Haines, Steward of the ſaid Ship. 
Daniel Stringman, Cook {© 
Samuel Milcocks, Chyrurgeon s Mate. 
George Glen, Seaman there, 
Henry Barnes, Seaman there. 
Alexander Taylor, Seaman there. 
And John Bannantyne, Scaman there. 


All of them Indicted and Accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocate Procurator-Fiſ- 
cal to the High Court of Admiralty, for the Crimes 
of Piracy, Robbery, and Murder, in Manner menti- 

Go oned in the two ſeveral Indictments 

* Concerning raiſed againſt them * thereanent, and 
rhe ſame. and whcreot the 4 Tenor follows: Cap- 
7 e tain Thomas Green, Commander of the 
Ship called the ¶Vorceſter, now in 
Bruntiſtiand Harbour, Captain John Madder chief 
Mate of the ſaid Ship, John Reynolds ſecond Mate 
of the ſaid Ship, Thomas Linſtead Aſſiſtant to the 
deceas d Supercargo of the ſaid Ship, James Burn 
Boatſwain of the ſaid Ship, James Sympſon Gun- 
ner of the ſaid Ship, Andreu Robertſon Gunner s 
Mate, John Brucklie Seaman there, and George 
Kitchen Seaman there, all Priſoners ; 

Every one. You, and ilk one of you are accuſed 
and indicted at the Inſtance of Mr. 

Alexander Higgins, Advocate Procurator-Fiſcal to 
the High Court of Admiralty, of the Crimes of 
Piracy, Robbery and Murder, in manner after-men- 
tioned, viz. That by the Law of God, the Laws 
of Nations, of this, and of all well-govern'd Realms, 
the Crimes of Piracy, Robbery and Murder, are pro- 
hibited, under all higheſt Pains; and that by the 
Laws of this Realm, the ſaid Crimes are prohibit 
under Pain of Death, and Þ eſcheat of 

+ Forfeiture. Moveables. Nevertheleſs it is of Ve- 
rity, that Captain Thomas Green, Com- 

mander of the Ship called the Worceſter, now in 
3 Bruntiſiand Harbour, and his Crew, 
*Of cortri- are guilty, * Art and Part of the ſaid 
ving and Au. Crimes, or one or other of the ſame, 
1 in ſo far as the ſaid Captain Thomas or 


his ſaid Crew, having ſailed from Eng- 


land, in the faid Veſſel the Worceſter, upon Pretence 


of Merchandizing towards the Eaſt-Indies ; the fore- 


faid Captain, and his {aid Crew belonging to the 
faid Veſſel, did, upon one or other of the Days of 
the Months of February, March, April, or May, 
in the Year 1703. rencounter, or meet with ano- 
ther Ship or Veſſel, failed by its own Men or Crew, 
upon the Coaſt of Malabar, near Calecute ; and the 
laid Veſſel bearing a red Flag, and having Engliſh 
or Scots aboard, at leaſt ſuch as ſpoke the Engliſh 
Language; the ſaid Captain Thomas Green and his 
Crew, after ſome * Intercommuning 
with them, did, without any Lawful 
Warrant, or a juft Cauſe, attack the 
laid other Veſſel, or Ship, while expecting no ſuch 
Treatment; and invading her firſt by their Sloup, 
wok Y. | 
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which they had manned with Guns and other Arms 
for that Purpoſe, they fell upon the ſaid other Veſ- 
ſel in an Hoſtile manner, by ſhooting of Guns and 
otherways ; and after ſome Time ſpent in Fighting 
againſt her þy their Sloup, and partly by the ap- 
proaching of the ſaid Thomas Green's Ship the 
Worceſter, they overcame, and Boarded the faid o- 
ther Veſſel, and having ſeized their Men, they 


killed them, and threw them overboard, and then 


carried, or cauſed carry away the Goods that were 
aboard the ſaid other Veſſel, to their ſaid Ship the 
Worceſter; and then diſpoſed upon the ſaid Ship, 
by ſelling her a ſhore, on the ſaid Coaſt. Which 
Crime, being a wicked Piracy committed by Sur- 
prize in Parts ſo remote, and probably with all the 
Caution the Committers could uſe for concealing 
thereof, and for preventing Diſcoveries, comes now 
to be diſcovered in the ſeveral Parts and Circum- 
ſtances of the Action, and by ſuch as were preſent 
thereat ; which being all conjoyn'd, does make up 
and infer the foreſaid Crime objected, and are as 
follows, viz. That the foreſaid Rencounter and 


Fight berwixt Captain Green and his Crew, and the 


ſaid Veſlel the Worceſter, and the forefaid other Veſ- 
{cl taken by her, happen'd on the ſaid Coaſt as a- 
bove: Likeas, at the ſame Time, one or more of the 
ſaid Ship the Vorceſter, her Crew being on Shore, 
and at ſome diſtance from the Sea, heard the ſaid 
Shooting, which brought the ſaid Perſons to the 
Shore, where they, at leaſt the Chyrurgeon of the 
ſaid Ship the H/orceſter one of them, ſaw her riding 
at a good diſtance from the Shore upon her Birth 
(as they ſpeak) and having the other Ship at the 
Stern, as 1t were ticd or towed to her, as being the 
Veſſel they had maſter'd or overcome, as ſaid is. 
Likeas, the faid Chyrurgeon did ſee the Boat be- 


longing to the ſaid Ship the Worceſter coming a- 
ſhore from her, and the Chyrurgeon f : 


demanding at ſuch of the Crew as were f A4tirg. 

in her, what had brought them a- 

ſhore : They anſwer d that they had been Busking 
(a Sea- Term uſed for fitting and trimming a Ship for 
fighting) and they had Drunk, Spilt or Staved all 
their Water, and they were come tor a new Sup- 
ply: And when a little Time thereafter the ſaid 
Chyrurgeon went aboard the ſaid Ship the Wor- 
ceſter, he perceived the Deck thereof lumber'd and 
cover d, and in a confus'd Manner, with Balls, 
Boxes and Goods; whereof when he asked the Rea- 
ſon, John Madder, one ot the * Pan- Es 
nels, and a principal Actor in the Eu- * Per/ors in- 
gagement, anſwer d, Damn you, what #i#e4. 

have you to do to enquire, meddle with 

your Plaiſter-Box. And when the Chyrurgeon went 
down to his Station and Cheſt, he called for one of 
the Blacks Antonio Ferdinando, and one Duncan 


Mokay now Dead, and another in order to dreſs _ 
them; but when he asked what way they came by 


their Wounds, they declined to anſwer ; whereupon 
the Chyrurgeon retuſing to dreſs them, if they would 
not tell him how they got their Wounds, the ſaid 
John Madder came to the Chyrurgeon in a Paſſion, 
and asked what was his buſineſs to ask ſo many 
Queſtions, when he did ſee the Wounds ſo plain be- 
fore him, calling him a Blockhead for not dreſſing 
them; and at length the Conteſt was ſo warm be- 
twixt the ſaid Madder and Chyrurgeon, that Mad- 
der charged him to ask no more Queſtions, and 
he charged the Men wounded, not to anſwer a 
Word : And further ordered him back to the 
Shore, which the Chyrurgeon was forced to compl 
with; where the Chyrurgeon meęting with Francif- 
Ee ee co de 
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co de Olivera the f Linguiſter, asked 
I 1:terpre!er. him whether he ſaw any of the Vor- 

ceſter s Men that had carried the fore- 
faid Ship ſo taken into Keilon River, and the Lin- 
guiſter anſwered, that he had not, but that they 
were ſome of the Morceſter's Company, who as ſoon 
as they had brought her in and made her faſt, took 
their Boat and went directly on Board: The Ship 
taken being carried into Reilon River as ſaid is, where 


ſhe was leſt with her Yards and Top-maſts down, all 


unrigged : And the ſaid Linguiſter told the Chyrur- 
geon further, that one Coge Comodo complained he 
had bought the ſaid Ship taken too dear; whereby it 
appears that the ſaid Ship taken by Violence, was 
ſold in manner aforeſaid. Likeas, for further Evi- 
dence of the ſaid Piracy, ſince the Time that 70% 
Reynolds one of the Pannels was ſeized with rhe reſt, 
tor his Acceſũon thereto, there was found a Letter 
wrote to him by one Sarah Newlands, bearing Date 
January the 6th, wherein ſhe tells him, That tho he 
had been baſely wicked, yer ſhe ſhould be ſorry to hear he 
were guilty of any thing that might bring him to the 
Gallows ; and therefore adviſes him to confeſs; ad- 


. ding, that in his own Letter which ſhe had ſeen, he 


ſays, That ſeme of their Men bad baſely confeſſed 


(which ſays he) implies that they were guilty. And 
when Reynolds was queſtioned upon his Letter, he 


acknowledged that he had wrote a Letter to his 


Wife the faid Sarah's Siſter, which hed occaſioned 
her writing the ſaid Letter to him ; and thereupon he 
produced the Copy of the ſaid Letter to his Wife, 
which agrees with what Sarah ſays, as the {aid Copy 
and Sarah's Lecter both put in the Clerk ot the Ad- 
miralty's Hands, to be ſecn by the Pannels, bear. 
And further, Geige Haines one of the Crew of the 
ſaid Worceſter, ſince his coming to Scetland, and 

when at Bruntiſiaud, being ask'd by 
f Citizen. one James Wilkie Taylor, { Burgeſs 

of Edinburgh, ſome Day in Ofober laſt, 
about his Brother Andreu Wilkie, who went Chyrur- 
geon in Captain Drammond's Ship, it ever the ſaid 
Haines had ſeen the {aid Andrew Wilkzein his Voy- 
age, he flew in a Paſſion, and ſaid, what Devil was 
his concern with Captain Drummond? Upon which 
James Wilkie forbcaring a little till he ſhould be 
calmer, asked the {aid Haines, whether he had heard 
or ſeen any Scot Ship coming to or from the Eaſt-1u- 
dies during their Voyage? Haines anſwered, that when 
they were upon the Coaſt of Malabar, a Dutch Ship 
informed them, that one Captain Drummond, Com- 
manding a cet Ship, and having a Sloop in Com- 
pany, was turned Pirate. Upon which Haines and 
they manned their Ship to be in readineſs, but ſaw 


him not; only a little thereaſter Haines added, that 


he had in his Cuſtody, the Time the ſaid Ship the 
Worceſter was ſeized, which he would not have fallen 
into the Scizer's Hands tor twice the Value of the 
Ship, but that he had thrown it over-board ; adding 
further, that there was {till in the Ship what would 
never be found by the Seizers, unleſs they pulled her 
Board fromBoard, tho' he knew where the 'Thing lay. 
Likeas, when after the ſaid James Wilkie departed, 
one Anna Seaton in Bruntifland, did at his Deſire fur- 
ther enquire at Haines about Captain Drummond's 
Ship ; he anſwered, that he ſaw they had a Deſign 
to pump him, bur that they ſhould not be the wiſer 
of him: At all which Paſſages, Kenneth 

* Inbabitant. Mackenzie * Indweller in Cannongate was 
a preſent Witneſs. And the ſaid Anna 

Seaton did further tell the ſaid Kenneth Mackenzie, 
that when ſhe expoſtulat with Haines for his being in 
Paſſion, as ſaid is; he anſwered, that he knew more 
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of Captain Drummond than he would tell at that 
Time; and that if the ſaid Andrew Wilkie was with 
Captain Drummond, he would not be ſeen again. Aud 
urther, the ſaid Auna Seaton heard the faid Haines 
own and declare their ſaid Wickedneſs ; and ſhe and 
Hiliam Mood, one of the Gunners of her Majeſty's 
Artillery, with one John Henderſon | 
Writer in Edinburgh, being in Septem- 107 
ber laſt, in Anna Seaton's Mother's 5 
Houle, after having drunk one Health 2% 
or two; the ſaid Haines, who was there 
preſent, fell in a Melancholy Fit, and expreſs'd him- 
telt, That it's a Wonder, that ſiuce we did not fink at 
Sea, God dotſ not make the Ground to ſwallow us up fo 
the VIickedueſs that has been committed during the laſt 
Hage, on Board of that Old Bitch Beſs, pointing to 
Captain Green's Ship. And further, the ſaid * 
ſaid, That if what the ſaid ohm Madder had donc 


in the ſaid Voyage were well known, he deſerved as 


much as his Uncle Madder met with at Amſterdam 
who was there burnt in Oil, for attempting to burn 
their Ships. And when at another Time, the faid 
Auna Seaton told Haines, that ſhe had an old Swezt- 
heart who went away with Captain Drummend, and 
would gladly hear ſome Tidings, whether he was 
dead or alive; the ſaid Haines, who 

was then a! Suiter to Anna Seaton, aſ- * f, 
ſured her, ſhe would never fee him a- Part, tr 
gain, it he was in Drummozd's Ship, Wer. 

And for a further Confirmation of the 

Truth of the faid Piracy, when a Committee of 
Council was ſent to Brantifland, to cauſe ſearch and 
unload the faid Veſſel, it was found by the Skip- 
pers and Seamen employed, that the Goods aboard 
her were not ſtow'd as Merchant Goods uſed to be, 
but were found in the Hold in ſuch Confuſion, as if 
taken by Piracy, and no otherways. Likeas, when 
the ſaid Ship the Worceſter was ſeized, the ſaid John 
Madder being queſtioned about Captain Drummoud's 
Ship, he took out of his Pocket, or at leaſt ſhew'd 
in his Hand, the Seal of the African Company, which 
he could never lawfully have got. By all which, 
they being joyned and connected together (as a Diſ- 
covery of ſuch a Wickedneſs practiſed in ſuch remote 
Parts, and ſo induſtriouſly and obſtinately endea- 
vour'd to be concealed, deſerves to be) the ſame in 
all the Points and Circumſtances thereof, at leaſt ſuch, 
and ſo many of them as are f relevant, | 

and are offered to be proven by a cu- + Se ficient 
mulative Probation, doplainly amount 1 bear an 
to ſuch a plenary Evidence, as may Ladidincil. 
fully convince all impartial Men, that 

the foreſaid Captain Green and his faid Crew, are all 
and each of them guilty, Art and Part, of the fore- 
ſaid Crimes of Piracy, Robbery and Murder, or one 
or other of them above charged; which 

being found by a Verdict of an Ab f Jug. 
{ize before the Judge of the Admiralty, 

and the Lords Aſſeſſors appointed by the Lords of 
the Privy Council, the torenamed Perſons, and cach 
of them, ought to be puniſh'd by Sentence of the 
ſaid Court, with the Pain of Death, and Confiſca- 
tion of their Moveables, to the Example and Terror 
of others, to do or commit the like in Time coming, 


Additional Concluſion to the Indictment, at the Inſtance 
of Mr. Alexander Higgins Procurator-Fiſcal to the 
Court of Admiralty, againſt Captain Green, Cc. 


Vie HAT the Concluſion of the ſaid Indict- 
ment given on Saturday the ſeventeenth 


Inſtant, bearing the Pain of Death, and of Eſchear 


and 


1704- 
nfiſcation of Moveables, ſhould extend to the 

—_— and Confiſcation of the ſaid Ship and Car- 

| go, by reaſon of the foreſaid Crime and Piracy; and 
that the ſaid Captain Thomas Green, &c. ſhould an- 
ſwer to the foreſaid Concluſion, as thus explained, 
and extended to the Confiſcation of the ſaid Ship 
and Cargo, as in Caſe of Piracy, the 
5th of March, which is the Day of 
+ CompearanceFaſſigned to the ſaid 
Pannels, or at leaſt upon the 6, 7, 8, or 9 Days of 
March thereafter, as the true Import, or at leaſt a 
clear Conſequent of the foreſaid Crime and Indict- 

ment given thereupon: The Litt of 
Witneſſes and * Aſſizers remaining 
the ſame, as ſubjoined to the toreſaid 


principal Indictment. Sic ſullſcribitur 
ALEXANDER HIGGINS. 


t Appearance. 


* Jurors. 


Eury Keigle Carpenter in the Ship called Mor- 
ceſter, now in Bruntiſland Harbour, Samsel 
U-lines his Mate, George Haines Steward of the ſaid 
Ship; Daniel Stringman, Cook of the ſaid Ship; 
Samiel Wilcocks Chyrurgeon's Mate; George Glen, 
Seaman there; Heury Barnes, Seaman there; Alex. 
Taylor, Seaman there; and John Bannantine, Seaman 
there ; all of Captain Thomas Green Commander of 
the ſaid Ship his Crew; You, and ilk one of you are 
accuſed and indicted at the Inſtance of Mr. Alexan- 
der Higgins Advocate, Procurator-Fiſcal to the High 
Court of Admiralty, of the Crimes of Piracy, Rob- 
bery and Murder, in manner after-mentioned, viz. 
That by the Law of God, the Laws of Nations, of 
this, and of all other well-governed Realms, the 
Crimes of Piracy, Robbery and Murder, are prohibite 
under all higheſt Pains: And that by the Laws of 
this Realm, the ſaid Crimes are prohibite, under 
Pain of Death, and Eſcheat of Moveables. Never- 
theleſs, it is of Verity, that Captain Thomas Green, 
Commander of the Ship called rhe Morceſter, now in 
Bruntiſtand Harbour, and his Crew, are guilty, Art 
and Part, of the ſaid Crimes, or one or other of the 
Seamen, in ſo far as the ſaid Captain Thomas, or his 
ſaid Crew, having failed from England in the faid 
Veſſel the Worceſter, upon pretence of Merchandi- 
nzzing towards the Eaſt-Indies, the foreſaid Captain 
and his faid Crew belonging to the ſaid Veſſel, did 
upon one or other of the Days of the Months of Fe- 
brury, March, April or May, in the Year 1703. ren- 
counter and met with another Ship or Veſſel, ſail- 
ed by its own Menor Crew, upon the Coaſt of Mala- 
bar near Calecute ; and the ſaid Veſſel bearing a red 
Flag, and having Engliſh or Scots aboard, atleaſt ſuch 
as ſpoke the Eugliſb Language, the ſaid Captain Tho- 
masGreen and his Crew, after ſome intercommunin 
with them, did without any lawful Warrant, or ra 
Cauſe, attack the ſaid other Veſſel or Ship, while 
expecting no ſuch Treatment; and invading her 
firſt by their Sloop, which they had manned, and 
furniſhed with Guns and other Arms for that Pur- 
poſe ; They ſell upon the ſaid other Veſſel in an 
hoſtile Manner, by ſhooting of Guns and otherways; 
and aiter ſome Time ſpent in fighting againſt her by 
their Sloop, and partly by the approaching of the 
ſaid Thomas Green's Ship the Worceſter, they over- 
came, and boarded the ſaid other Veſſel, and having 
ſcized their Men, they killed them, and threw them 
over-board, and then carried, or cauſed carry a- 


way the Goods that were aboard of the ſaid other 


Veſſel to their ſaid Ship the Vorceſter, and then diſ- 
poſed upon the {aid Ship, by ſelling her a ſhore on 
the ſaid Coaſt, Which Crime being a wicked Piracy, 
committed by Surprize in Parts ſo remote, and pro- 


* 
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bably with all the caution the Committers could 
uſe for concealing thereof, and for preventing Diſ- 
coveries, comes now to be diſcovered in the ſeveral 
Parts and Circumſtances of the Action, and by ſuch 
as were preſent thereat: Which being all conjoyned, 
does make up and infer the foreſaid Crime objected, 
and are as follows, viz. That the foreſaid Ren- 
counter and Fight between Captain Green and his 
Crew, and the ſaid Veſſel the H/»rceſter, and the 
foreſaid other Veſſel taken by her, happen d on the 


ſaid Coaſt as above: Likeas, at the ſame Time, one 


or more of the ſaid Ship the H/orcefter, her Crew 
being on Shore, and at ſome Diſtance from the 
Sea, heard the ſaid ſhooting, which brought the ſaid 
Perſons to the Shore, where they, at leaſt the Chy- 
rurgeon of the ſaid Ship the Morceſter one of them, 
ſaw her riding at a good Diſtance from the Shore 
upon her Birth (as they ſpeak) and having the other 
Ship at hei Stern, as it were tied or towed to her, as 
being the Veiicl they had maſter'd or overcame, as 
ſaid is. Likeas, the ſaid Chyrurgeon did fee the 
Boat belonging to the ſaid Ship the H/orceſter com- 


ing a ſhore trom her, and the Chyrurgeon demand- 


ing at ſuch of the Crew as were in her, what had 
brought them a ſhore: They anſwered, that they 
had been Bysking (a Sea-Term uſed for fitting and 


trimming a Ship for fighting} and that they had 


drunk, iplit or ſtaved all their Water, and they were 
come for a new Supply; and when a little Time 


thereafter the ſaid Chyrurgeon went a- board the faid - 


Ship the Worceſter, he perceived the Deck thereof 
lumber'd and cover'd, and in a confuſed Manner, 
with Balls, Boxes and Goods; whercof when he ask'd 
the Reaſon, John Madder one of the Pannels, and a 
principal Actor inthe Engagement, an{wered,--Damn 
you, what have you to do to enquire, meddle with your 
Elaiſter-Box. And whenthe Ch rurgeon went down 
to his Station and Cheſt, he called for on: of the 
Blacks Antonio Ferdinando, and one Duncan Mackay 
now dead, and another in order to dreſs them; but 
when he asked what way they came by their Wounds, 
they declined to anſwer : Whereupon the Chyrurgeon 
refuſing to dreſs them, it they would not tell him how 
they got their Wounds ; the ſaid John Madger came 
to the Chyrurgeon in a Paſſion, and asked what was 
his Buſineſs to ask ſo many Queſtions, when he did 
ſee the Wounds fo plain before him? Calling him a 
Blockhead for not dreſſing them. And at length the 
Conteſt was ſo warm betwixt the ſaid Madder and 
Chyrurgeon, that Madder charged him to ask no more 
Queſtions; and he charged the Men wounded not to 
anſwer a Word: And further, order'd him back to 
the Shore; which the Chyrurgeon was ſorced to 


comply with. Where the Chyrurgeon meeting with 


Franciſco de Olivera, their Linguiſter, asked him, 
whether he ſaw any of the Worceſters Men, that had 
carried the foreſaid Ship ſo taken into Keilon River? 


And the Linguiſter anſwered, that he had not; but 


that they were ſome of the Worceſters Company, who 
as ſoon as they had brought her in, and made her faſt, 
took their Boat, and went directly on Board: The 
Ship taken being carried into Keilon River, as ſaid is, 
where ſhe was left, with her Yards and Top-Maſts 
down, all unrigged. And the faid Linguiſter told 
the Chyrurgeon further, That one Cege Commodo 
complained he had bought the ſaid taken Ship too 


dear: Whereby it appears, that the ſaid Ship taken 


by Violence, was ſold in manner foreſaid. 

Likeas, for further Evidence of the ſaid Piracy, 
ſince the Time that John Reynolds, one of the Pan- 
nels, was ſeized with the reſt, for his Acceſſion there- 
to; there was found a Letter wrote to him by one 

ee Sarah 
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Sarah Newlands, bearing Date the 6th of January; 
wherein ſhe tells him, That tho he had been baſcly 
wicked, yet ſhe ſhould be ſorry to hear he were 
guilty of any Thing that might bring him to the 
Gallows: And therefore adviſes him to confeſs; ad- 
ding, That in his own Letter, which ſhe had ſcen, 
he ſays, that ſome cf their Men had baſely confeſſed; 
which, ſays ſhe, implies, that they were guilty. 
And when Reynolds was queſtioned upon his Letter, 
he acknowledged that he had wrote a Letter to his 
Wie, the ſaid Sarah's Siſter, which had occationed 
her writing tlie {aid Letter to him: And thereupon 
he produced the Copy of the ſaid Le tter to his Wife, 
which agrees with what Sarah ſays; as the faid 
Copy, and Sarah's Letter, (both put in the Clerk 
of the Admiralty's Hands, to be ſeen by the Pan- 
nels) bear. 

And further : George Haines, one of the Crew of 
tac ſaid Torcefter, fince his coming to Scotland, and 
when at Bruntiland, being asked by one Fames 
Willie, Taylor, Burgeſs of Edinturgh, ſome Day in 
October laſt, about his Brother And:ew Wilkie, who 
went Chyrurgcon in Captain Drummona's Ship; it 

ever the faid [7aizes had ſcen the ſaid And/ew Wilkie 
in his Voyage? He flew in a Paſſion, and ſaid, 
What Devil was his Concern with Captain Drum- 
mond? Upon which, James Wilkie torbearing a 
little, till he ſhould be calmer, ask'd the ſaid Haines 
again, Whether he had heard or ſeen any Scots 
Ships, coming to or from the Eaft-Iadies, during 
their Voyage? Haines anſwered, That when they 
were upon the Coalt of Malabar, a Dutch Ship in- 
form'd them, That one Captain Drummond, com- 
manding a Scots Ship, and having a Sloop in Com- 
pany, was turn'd Pirate: Upon which Haines ſaid, 
they mann'd their Sloop to be in readineſs, but ſaw 
him not : Only a little thereafter Haines added, 
that he had in his Cuſtody the Time the ſaid Ship 
the Worceſter was ſeized, which he would not have 
fallen into the Seizer's Hands for Twice the Value of 
the Ship; but that he had thrown it overboard. Ad- 
ding turther, That there was ſtill in the Ship what 
would never be found by the Seizers, unleſs they 
pull'd her Board ſrom Board, tho' he knew where 
the Thing lay. | | | 

Likeas when after the ſaid Fames WWilkie's Depar- 
ture, one Anna Seaton did, at his Deſire, further en- 
quire at Haines about Captain Drummond's Ship ; he 
anſwered, That they had a Deſign to pump him, bur 
that they ſhould not be the wiſer of him. At all 
which Paſſages, Kenneth Mackenzie, an Indweller in 
Cannongale, was a preſent Witneſs. And the ſaid 


Anna Seaton did further tell the ſaid Kenneth Mac- 


lkenzie, That when ſhe expoſtulat with Haines for his 
being in a Paſſion, as ſaid is ; he anſwered, That he 
knew more of Captain Drummond than he would tell 
at that Time: And that if the ſaid Andrew Wilkie 
was with Captain Drummond, he would not be ſcen 
again. 

And further, The ſaid Auna Seaton heard the ſaid 
Haines own and declare their ſaid Wickedneſs. And 
ſhe, and William Il vod, one of the Gunners of Her 
Majeſty's Artillery, with one John Henderſon Writer 
in Edinburgh, being in September laſt at Anna Seaton's 
Mother's Houle ; atter having drunk a Health or two, 
the ſaid Haines, who was there preſent, fell in a me- 
lancholy Fit; and expreſs'd himſelf, That it's a won- 
der that luce we did not fink at Sea, God dothnot make 
the Ground to ſwallow us up, for the Wickedneſs that 
has been committed during the laſt Voyage on Board of 
that Old Bitch Beſs ;_ pointing to Captain Green's 
Ship. And further, the ſaid Haines lad, That if 


Piracy, and no otherways. 


Thomas Green, Sc. 4 Ann; 
what the ſaid John Madder had done in the ſaid 
Voyage were well known, he deſerved as much as 
his Uncle Madder met with at Amſterdam ; who was 
there burnt in Oil, tor attempting to burn their 
Ships. And when, at another Time, the faid Auna 
Seaton told Haines, That the had an old Sweet-heart 
who went away with Captain Drummend ; and would 
gladly hear ſome Tidings, whether he was dead or 
alive: The ſaid Haines, who was then a Suitor of 


Anna Seaton's, aſſured her, ſhe would never fee him 


5 "ona 
again, if he was in Drummond 's Ship. | 

And for a further Confirmation or the Truth ot 
the ſaid Piracy; when a Coinmittee of Council was 
ſent to Bruntifland, to cauſe Search and unload the 
faid Veſſel; it was found, bythe Skippers and Sca- 
men employ'd, that the Goods aboard her were not 
ſtowed as Merchant Goods uſed to be ; but were 
found in the Hold in ſuch Contuſion, as i! taken by 
\ Likeas when the ſaid 
Ship the Worceſter was ſeized, the ſaid John Madder 
being queſtion'd about Captain Drunmend's Ship; 
he took out of his Pocket, or at leaſt ſhewed in his 
Hand, the Seal of the Africau Company ; Which he 
could never have lawfully got. 

By all which, they being joined and connected 
together, (as a Diſcovery of ſuch a Wickedneſs pra- 
ctiſed in ſuch remote Parts, and fo induſtriouſly and 
obſtinately endeaveur'd to be concealed, deſerves to 
be) the ſamen, in all the Points and Circumſtances 
thereof; at leaſt ſuch, and ſo many of them as arc 
relevant, and are ofter'd to be proven by a cumula- 
tive Probation ; do plainly amount to ſuch a plenar; 
Evidence, as may tully convince all impartial Men, 
that the foreſaid Captain Green and his {aid Crew, 
arc all and each of them guilty, Art and Part, of 
the foreſaid Crimes of Piracy, Robbery and Minder, 
or one or other of them above charged. Which be- 
ing found by a Verdict of an Aſſize beſore the Judge 
of the Admiralty, and the Lords Aſſeſſors appointed 
by the Lords of Privy Council; the forenamed Per- 
ſons, and each of them, ought to be puniſh'd by 
Sentence of the ſaid Court, with the Pain of Death, 
and Confiſcation of their Moveables ; to the Fxam- 
ples, and Terror of others, to do or commit the like 
in Time coming. | 


Additional Conclufion of the Indiftment, at the lu- 
ſtance of Mr. Alexander Higgins, Procurator-Fiſ- 
cal to the Court of Admiralty, agaiift Captain 
Thomas Green, &c. | 


HAT the Concluſion of the ſaid Indict- 
ment given on Saturday, the Seventeenth 
Inſtant, bearing the Pain of Death, and of Eſcheat 
and Confiſcation of Moveables, ſhould extend to the 


Viz. 


Eſcheat and Confiſcation of the {aid Ship and Cer- 


go, by reaſon of the foreſaid Crime of Piracy: And 
that the ſaid Captain Thomas Green, &c. ſhould 
anſwer to the foreſaid Concluſion, as thus cxplain- 
ed, and extended. to the Confiſcation of the ſaid 
Ship and Cargo, as in the Caſe of Piracy, the fore- 
ſaid Fifth of March, which is the Day 
of * Compearance afligned to the ſaid * Aenne. 
Pannels, or at leaſt upon the 6th, 7th, | 
8th, or gth Days of March thereafter ; as the truc Im- 
port, or at leaſt a clear Conſequent of the forcſaid 
Crime and Indictment given thereupon : The Liſt 
of Witneſſes and Aſſizers remaining the ſame, is 
ſubjoined to the foreſaid principal Indictment. 
Sic ſubſcribitur, | 
ALEXANDER H 


 PURSUERS. 


1704. 
PURSUERS. --: 
Mr. Alexander Higgins, Procurator Fiſcal. 
Sir James Stuart, her Majeſty's Advocar. 
Sir David Dalrymple, and Mr. William Carmi- 
chael, her Majeſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr Francis Grant. 
Advocats. 


Procurators in DEFENCE. 
Sir David Cunningham. > 
Sir David Thoirs. 
Sir Walter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. Jom Spotſwood. 
Mr. /ohn Elphinſton. 
| Advocats. 


The Procurator-Fiſcal declared ju- 

* had nothing dicially, he * paſſed from Samuel Ur- 

uinſt. lines, Carpenter's-Mate of the Ship 

the Worceſter, Henn Barnes Scaman, 

and Danie! Stringman, Cook of the ſaid Ship; 
w.xcreupon they were diſmilled from the Bar. 


Aexander Higgins. 


Her Majeſty's Advocat for the Pur- 
ee ſaers craved, that the f Dyer againſt 
4 Captain Thomas Green and others, con- 

tained in that Indictment with him, 
might be continued. | 
It was objected by the Pannel's Procurators, that 
the Dyet could not be continued againit them be- 
ing contrair to the Act of Parliament for preventing 
wrong!'s Impriſoument, and contrair to an expreſs 
Clav© cycrcin. 
ic was replied tor the Purſuers, that the Act of 
Parliament is eppon.4; which only requires the 
Dyct of the Trial to ve lixed within ſixty Days 
alter Intimation, which was done; but then allows 
to the Purſuers to inſiſt, and to the Judge to de- 
termine by a final Sentence, within forty Days, if 
before the Lords of juſticiary, and thirty Days, if 
before any other Judge, 


IWhich Oljjection, with the Anſwers and Replies 
made the;eto, being conſidered by the 
* rejected, or Fudge and Aſſeſſors, they * repelled the 
e Objection, and continued the Dyet againſt 
the ſaid Captain Green and others, con- 
tained in the Indiftment againſt him, till Wed- 
neſday next at Nine of the Clock; and ordain- 

ed the Pannels to be carried back to Priſon. 


JAMES GRAHAM, I P. A. 


It was alledg'd by the Procurators 

indicted. for the Pannels, that the Crime * libel- 

led being alledg'd to be committed 

upon the Coaſt of Malabar, and by Engliſhmen ; they 

ought to be remitted to be tried in England; and 

cannot be judged by the Judge of the High-Courr 

of Admiralty and Aſſeſſors, who are not Judges 
competent. . 

Ihe Procurator-Fiſcal and Purſuers Procurators 
anſwer'd, That they opponed the Act of Par- 
liament, 1681. which founds the Admiral's Juriſ- 
diction in the Cafe libelled: Declaring expreſly, 


for Piracy. 581. 


That the High Admiral hath the Jole Privilege and 
Furiſdittion in all Maritime and Sea-faring Cauſes, 
Foreign and Domeſtick, whether Civil or Criminal 
whatſoever, within this Realm ; and over all Perſons, 
as they are concerned in the ſame: And that he is 
his Majeſty's Lieutenant and Fuſtice General upon the 
Seas, &C. 


Which Alledgeance and Anſwer, * Allegatien. 
with the other Replies and f Du- I further Au- 
plices, being confidered by the aer. 

Judge and Aſſeſſors ; they r- 
pelied the Aledgeauce in reſpect of the An- 
ſwer; and found that the Fudge Admiral 
and Aſſeſſors are competent and 

proper Judges, to || cognoſce || iaguire inte. 
aud determine in the Caſe and 


Crimes libelled. 
JAMES GRAHAM, 1. P. 4. 


HE Grounds of the Indictment, at the In- 

8 ftance of the Procurator-Fiſcal, againſt Hen- 
ry Keigle, George Haines, Samuel Wylcocks, George 
Glen, Alexander Taylor, and John Bannantyne here 
preſent, being fully debabed wivd woci ; The Judge 
of the High-Court of Admiralty and Aſſeſſors con- 
tinue the Dyet, at the ſaid Mr. Alexander Higgins's 
Inſtance, againſt the faid Henry Keigle, and other 
Pannels above-named, till Tueſday the 13th Inſtant 
at Nine a Clock in the Forenoon ; and 
ordain both Parties to give in their *In- * Plas e. 
formations betwixt and that Time; 7%, 
the Purſuer to give in his betwixt and 
Thurſday next at Twelve a Clock of the Day; and 
the Pannels to give in theirs betwixt and Saturday 
next, at Twelve Afternoon thereaſter; in order to 
be recorded in the Court- Books: And ordains the 
Aſſizers and Witneſſes to attend then, and at the 
other Dyet upon Wedneſday next, a- 7 
gainſt Captain Green and others, ilk cry. 
Perſon under the Pain of one hundred 
Merks; and the Pannels to be carried back to the 
reſpective Priſons. 


JAMES GRAH AA,, I. P. A. 
CURIA JUSTICIARIA, Supreme 


Curiæ Admiralitatis tenta-in Pratorio, vel no- 
va Domo Seſſionis Burgi de Edinburgh, ſepti- 
mo Die Menſis Martii, 1705. per Fudicem 
dictæ Curiæ, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun 


Aſſeſſores. 
Curia Legitime Affirmata. 


Intran. 

Captain Thomas Green, Commander of the Ship cal- 
led the Worceſter, now in Bruntiſland Harbour. 
Captain John Madder, Chiet-Mate of the faid 

Ship. 
Fohn Reynolds, Second-Mate of the ſaid Ship. 


Thomas Linſteed, Aſſiſtant to the deccas'd Super- 


Cargo of the ſaid Ship. 
James Burn, Boatſwain of the ſaid Ship. 
James Simpſon, Gunner. 
Andrew Robertſin, Gunner's-Mate. 
John Bruckley, Seaman. 5 
George Kitchen, Seaman. 
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582 178, The Trial of Capt. Thomas Green, &c. 4 Ann, 


All of them indicted and accuſed at the Inſtance 
of Mr. Alexander Higgins, Advocat, Procurator- 
Fiſcal to the High-Court of Admiralty, or the 
Crimes of Piracy, Robbery and Murder, in manner 
mentioned in the Indictment raiſed againſt them 
thereanent, before inſert in the Court holden tlie 
Fifth of March Inſtant. 


EP VRSUERKR S8. | 
Mr. Alexander Higgius, Procurator-Fiſcal. 
Sir James Siuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chazl, her Majeſty's Solliciters. 
Sir Patrick Home. 
Sir Gilbert Elict. 
Mr. #/cxander Mackicod. 
Mr. £aucis Grant. 
Advocats. 


Pycurators in DEF EN CE. 
Sir David Theirs. | | 
Sir Waiter Pringle. 
Mr. David Forbes. 
Mr. George Alexauder. 
Mr. ohn Elphinſton. 
Mr. John Spot ſwood. 


Advocats. 


The Grounds of the Indictment ar the Inſtance 
of rhe Procurator-Fiſcal, againſt Captain Greer and 


other Pannels here preſent, and the Reaſons why 


John Reynolds, one of the Pannels, who 
Piu, De js a Witneſs cited in the Exculpation, 
ny at the Inſtance of the other Pannels, 

ſhould be tried firſt upon the Libel, to 
T aVjolv"d, or the effect, that if f aſſoilzied, he may 
3 be adduced as a Witneſs for the ſaid o- 

ther Pannels in the foreſaid Exculpa- 
tion, being debated viva voce. The Judge of the 
High-Court of Admiralty, and Aſſeſſors, continue 
the Dyet at the ſaid Mr. Alexander Higgins Inſtance 
againſt the ſaids hail Pannels, till Tueſday the thir- 
tcenth Inſtant, at Nine a Clock in the Forenoon : 
And ordains both Partics to give in their Intorma- 
tions betwixt and that Time; the Purſuer to give 
in his betwixt and To-morrow ; and the Pannels to 
give in theirs betwixt and Saturday thereafter, in or- 
der to be recorded in the Court-Books: And or- 
dains the Aſſizers and Witneſſes to attend with ilk 
Perſon, under the Pain of two hundred Merks ; 
and the Pannels to be carried back to Priſon | 


J A. GRAHAM, I. P. A. 


INFORMATION 
* Plea, or Brief 


For Mr. Alexander Higgins, Procurator-Fiſ- 
cal of the High-Court of Admiralty: 


AGaaiins T 


"a 


Captain Thomas Greer, Commander of the Worce- 
fter, and his Crew and Complices. 


Here being two Libels raiſed 
| before the High- Court of Admi- 
ralty, and the Lords Aſſeſſors appointed by the 
Lords of Privy Council, both at the Inſtance of the 


* Indifment. 


ſaid Mr. Alexander Higgins; but the firſt againſt 
Henry Keigle, Carpenter in the Ship called the Morce- 


ſter, now in Bruntiſland Harbour; Sante! Urline, 


his Mate; George Haines, Stewart of the ſaid 
Ship; Daniel Stringman, Cock in the ſaid Ship; 
Samuel Wilcocks, Chyrurgeon's Mate; George Cn 
Seaman there; Heury Barnes, Staman there; 4: 
lexander Taylor, Seaman there; and Joh Bal an- 
zye, Seaman there: And the Second againſt the 
ſaid Captain Thomas Green, Commander of th. 
{aid Ship the Worceſter; Captain Yon Madge; 
Chief Mate of the ſaid Ship; Jom Reyzolds, Se. 
cond Mare of the ſaid Ship; Thomas Linſtzed, Af. 
ſiſtant to the deceas'd Supereargo of the ſaid Ship; 
Fames Burn, Boatſwain of the ſaid Ship; James 


Simpſon, Gunner ot the ſaid Ship; Andrew Rolert- 
ſon, Gunner's Mate; Johu Bruckiie, Seaman 


there ; and George Kitchen, Seaman there ; all Pri- 
ſoners. 

Both the Libels being the ſame, the Tenor there. 
of prefixt to the Information is ver! atim conform 
to the Indictments on the preceding Pages, in the 
Court holden the Fifth of March, 1705. and 
whereto this refers. 5 

When the * haill foreſaids Pannels * //-. 
were brought to the Bar, and the 
{aid Libels read againſt them; the Procurator.- Fit. 
cal declared, That he inſiſted firſt upon the firſt 
Libel, viz. againſt the ſaids Henry Keigle, Car- 
penter; Samuel Urlane, George Haines, Daniel Strings 
man, Samuel Wilcocks, George Glen, Henry Barnes, 
Alexander Taylor, and John Ballantyne ; and after 
ſome Debate moved by the Pannels Procurators, 
that the Pannels having uſed the Method preſcribed 
by the Act of Parliament, to bring themſelves to a 
Trial within ſixty Days, they ought now all of thm 
to be inſiſted againſt ; and ir being anſwered, That 
all that the Act of Parliament required was, That 
a Day ſhould be fixd for the Trial within ſixty 
Days after the Charge given for that Effect, the ſame 
was done, and alſo the whole Pannels ſo tar inſiſted 


_ againſt, that their Libels were read, which fully ſa- 


tisfies that Part of the Act; and that as to further 
inſiſting, proſecuting and concluding, the Act of Par- 
liament allowed fourty Days turther before the Com- 
miſſion of Juſticiary, and thirty Days before any other 
inferior Judicature: So that the Procurator-Fiſcal 
might very well proceed againſt theſe contained in 
the firſt Libel this Day, and continue theſe contain- 
ed in the ſecond. Libel till the next Court Day. 
The Lord High-Admiral repelled the foreſaid Al- 
ledgeance made for all the Pannels, and allowed the 
Procurator-Fiſcal to inſiſt againſt theſe in the firſt 
Libel, the foreſaid 5th of March, and continued the 
Dyer againſt theſe in the ſecond Libel, till the 7th 
of the ſaid Month. - 

It was then alledged for theſe in the firſt Libel, 
No Proceſs, in regard the Crimes charged were li- 
belled to have been done in the Eaſt-Indies in Mala- 
bar, far without the Scoziſh Seas, nor was there any 
Accuſer either of the Owners of the Ship and Goods, 
or of the neareſt of Kin of the Perſons alledged, 
Murder'd; ſo that the Admiral was in competent 
to this Trial; For the comperentia fori 
( Competency of the Court, * in Crimi- Criminal 
nals, being founded either in the loc ©: 
delicti, (the Place where the Crime was 
committed or in the locus domicilii (the Place of Hu- 
bitation of the Pannels,) or in the locus originis (Place 


of Birth) neither of theſe could be ſubſumed upon 


in this Caſe: The Pannels Engliſhmen and Strangers, 


and the Crimes libelled to have been committed 
in 


* 7 1 CAS os. 5 8 
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in the Zaft- Indies, as ſaid is. And 


+ allowing. & eſto, that the Crime of Piracy may 


be tried any where, where 2 Pirates 

. t that is only where the accuſed are no- 
3 And ine: tho* the Pannels could 
| be accuſed here in Scotland, yet they 
+ Court for could be only accuſed before the f Com- 
criminal Caſes miſſion of Juſticiary, and not before 
the High Admiral, whoſe Juriſdicti- 

on extends no further than the Seas within the Com- 


s of her Majeſty's Sovereignty. 
To all which it is anſwer'd by the Purſuer. 1. That 


be ordinarily ſaid, to be found either in loco deliłti 
(the Place where Crime was commited) or in co 
domicilii (Place of Habitation of the Delinquentß,) 
or in loco originis (the Place of their Birth) yet there 


is a ſuperior Conſideration, and that is the locus de- 


prehenfronis, (Place where they were taken,) where 
the Criminal is found and deprehended, which doth 


ſo over-rule in this Matter, that neither the locus do- 


micilii (Place of Habitation, ) nor the 
* Fuſtify on locus originis, (Plaſe of Birth,) doth * 
IRE good. found the Judges Competency, nift ibi 
reus deprehendatur, (except the Crimi- 
nal be apprehended there.) And fo it is that here 
the Pannels were and are deprehended, which hap- 
pening in the Cauſe of Piracy, a Crime againſt the 
Law of Nations, and which all Mankind have an 
Intereſt to purſue, wherever the Pirates can be found: 
the Procurator Fiſcal's Intereſt to purſue is thereby 
manifeſt, and the Pannels being here deprehended, 
cannot decline the Admirals Juriſdiction as incom- 
petent. 2. As to what is alledged, that the Pannels 
are not libelled to be habitual and notorious Pirates, 
but on the contrary, had and do produce a Commiſ- 
ſion, which frees them of that Suſpicion. — 
It's anſwered, That Piracy being 
* nentioned in * [jbelled, as to the Particular charged, 
ve Tudictments eyen habitual Piracy is thence preſu- 
med; but a ſingle Act of Piracy libel- 
led doth both give the Purſuer a ſufficient Title and In- 
rereſt, and likeways founds the Admiral's Juriſdicti- 
on, in reſpect the Pannels charged for Piracy are here 
found. And 3. The Lord High Admiral is moſt 
proper for this Cognition and Trial, becauſe by the 
Act of Parliament, 168 1. he is decla- 
Lord Chief red to be Juſtice-General upon the 
e, Seas, which. albeit it be limited in- 
wardly towards the Land, yet out- 
wardly is not limited; ſo that tlie Lord High-Admi- 
ral is there declared to have the ſole Juriſdiction in 
all Maritime and Sea-faring Cauſes, Foreign and Do- 
meſtick, whether Civil or Criminal, within this Realm, 
and over all Perſons, as they are concerned in the ſame, 
which as to the Seas and all Maritime Crimes what- 
ſoever, makes the High Admiral Juſtice-General, as 
faidis, without Limitation ; and therefore it is in vain 
for the Pannels to pretend, that if their Cauſe be cog- 
noſcible here, it muſt at leaſt be tried before the Com- 
miſſion of ſuſticiary, ſince the Lord High-Admiral 
is in this Caſe fully veſted with the Juſtice-General's 
Power; and as for what may be the Cuſtom of Eng- 
land, it doth not concern, nor canbe any Rule for us. 
| And the Lord High-Admiral and 
* confidered. Aſſeſſors having“ adviſed the Debates, 
I declining the they repelled the Declinator t, and 
Juriſdition of found the Court competent. 
eu. Thereaſter it was alledged for theſe in 


ll Summoned or the firſt Libel, That they Were conveen- 


| brought to the ed l, as having been of Captain Greens 


Bar. * Crew, and his Complices in the Crimes 


or Piracy. 583 


libelled; ſo that he being their Commander and 
Captain, they could not be put to anſwer, unleſs 
the Captain himſelt were inſiſted againſt: ſeeing firſt, 
it was obvious, that he being their Commander and 
Captain, ought firſt to be anſwerable. And ſecond, 


That they being under his Command, could not be 


charged tor any Thing alledged done by them as his 
Crew, unleſs he were firſt tryed, ſeeing that he might 
have Defences both for himſelf and them, which pro- 
bably they could not make for themſelves. 

To which it was anſwered by the Purſuer, That 
the Captain and his Crew were not 
* conveened for any Thing alledged * HINT IE 
ated by him as their Captain, and by 7“ e C, 
them as his Crew, but were all con- 
veened as Complices and ſocii, (i. e. Felbu-Cri- 
minals) and Partakers of the foreſaid wicked Crimes 
of Piracy, Robbery and Murder; which Crimes 
as they could be warranted by no Commiſſion or 
Character the Captain did or could pretend, fo 
could they be as little warranted by their Conditi- 
on of being ſubject to him as his Crew ; for here the 
ſaying holds, That they were all Hic focii & facinus 
quos inquinat aquat, 1. e. (they were Fellows in this 
Caſe, and being defiled with the ſaid Crime, were in 
that reſpect equal.) As alſo the other 
Maxim, That Wrong has no War- * 7:j«/#ice. 
rant; and therefore, ſeeing that neither 
the Captain's Character, nor their Condition as his 
Crew, could be pretended as a Defence either to 
him or them; and that the Lib. of the forcfaid 


Crimes did charge them all, as being Socii, and to- 


gether involved therein; and that without Queſti- 


on, in the Caſe of ſuch an Accuſation for ſuch horrid 


Crimes, every one mult anſwer for him- 


ſelf; the Alledgeance could not be re- rde. 
ſpected. Beſides that it was evident, 

that if Captain Green, and theſe in the ſecond Li- 
bel, were all confeſſing and pardon'd ; yet the firſt 
Libel againſt theſe of his Crew therein contained, 
would {till lawfully proceed; and Captain Green 
himſelf, and thoſe joined with him in his Libel, 
might be made uſe of as Witneſſes againſt theſe 
contained in the firſt Libel. By all which it was e- 
vident, that the Trial ought to proceed againſt theſe 


in the firſt Libel, without reſpe& to the foreſaid 


dilatory Defence. This being the dilatory Delence 
objected againſt the firſt Libel, and 

anſwered above; and the * perempto- * tire. 

ry Defences againit both Libels being 

common and coincident, for the more clear Method ; 
the dilatory Defence proponed allo for theſe contain- 
cd in the ſecond Libel, with the Anſwers thereto, 
are hereunto ſubjoined. 

The Dilatory then propoſed for Captain Green, 
and others, (in the ſecond Libel) was, The fore- 
ſaid John Reynolds was convened 
and impannelled with him; where= i. 
as it was acknowledged by the Pur- 
ſuer, that Reynolds was aſhore the Time of the 


Piracy, and other Crimes libelled to have been 


committed by Captain Green, and the reſt of his 
Complices; whereby Reynolds appeared, even by 
the Purſuer's Acknowledgement, to be innocent. 
Like as Captain Green, and the o- 
ther Pannels, had raiſed an Excul- * « frm of 
pation, and therein had cited Rey- u 5 
nodls for a Witneſs : So that accord- Pera. N 
ing to the Method practiſed in Crimi- | 
nals, Captain Green and the other Pannels had good 
Ground to demand, that Reyno/ds might be firſt tri- 
ed, and fo purged from being Socius Criminis, (a 
| Fellow 
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ConZition. Fellow Criminal) and put in * Caſe tobe 
a Witneſs, for the Captain and the o- 
ther Pannels, to prove their Grounds of Exculpation. 
For there could be nothing more reaſonable, as it 
was alſo ordinary, than that when a Purſuer did 
raiſe a Libel againſt ſeveral Perſons, (whereot ſome 
were innocent, and might be Witneſſes for the other 
Criminals and Pannels) theſe other Pannels might 
juſtly crave, that ſuch as they alledged to be inno- 
cent, might be firſt tried and purged, and fo made 
capable to be Witneſles ; ſince otherways any mali- 
cious Purincr might include both the Defenders and 
all their Witneſſes in one Libel : And thus by mak- 
ing the Witneſſes Sect; Criminis (Fellow Criminal.) 
in the Libel, prejudge the Deſenders of all their E- 
vidences and D-:cnces. 


To which it was anſwer'd for the Purſuer, That 
he acknowledged, that when ſuch a Courſe was ta- 
ken, to include both Actors and Witneſſes in one 
Libel, with a Deſign to make the Witnefles (which 
tie Actors were to uſe Socii Criminis, ( Fellow Crimi- 
zals) and ſo to deprive the Actors of their Defence, 

and the Probation thereof; theſe Actors 

gate. might, and were allowed to * conde- 
ſcend upon thoſe whom they intended 
to uſe as Witneſſes, and at the ſame Time to pro- 
poſe a Ground of Exculpation for them; and fo 
crave that they might be firſt tried upon the foreſaid 
Ground, to the effect that it thereupon acquit, they 
might be in Caſe to be Witneſſes. But this could 
never be pretended to by any of the Pannels : For 
an antecedent Trial of ſuch of their Socii as they al- 
ledged were innocent, and to be their Witneſſes, un- 
leſs at the ſame Time the Pannels did condeſcend up- 
on the Ground of their Innocence, or upon the Ground 
of their Exculpation, whereupon they deſired them to 
be firſt tried : For otherways there could be nothing 
more groundleſs, and (in effect) maniteſtly tending 
to elude all Criminal Proceeding againſt Com- 
plices of the ſame Crime, than to allow any of 
them at random to crave others to be firſt tried; 


and ſo the Trial to proceed of one ſingle Per- 
ſon after another, until all ſhould be 


* acquitted. * affoilzied. Whereas the true and 

plain Method was, and is, That the 

Purſuer inſiſts againſt ſuch as he plea- 

ſes, eicher ſingly or jointly ; and un- 
1 Hecſal Cao, leſs ſome f Speciality be alledged, why 

the Trial of one ſhould proceed 
before the Trial of another, it never was, nor 
could be leſt to the Arbitriment of the Pannels. 
And thus it was practiſcd in all the Inſtances al- 
ledged by the Pannels, of trying ſuch as were im- 
pannelled for Socii Criminis, (Fellow Criminals) to 
be firſt purged, in order to be Witneſſes; viz. That 
the ſame was never allowed, unleſs ſome Ground of 
Exculpation was poſitively alledged for clearing of 
their Innocence. And therefore, unleſs Captain 


Green, and the other Pannels, will poſitively offer to 


prove, that Reynolds (whom they would have firſt 
tried) was alibi (elſewhere) and not preſent in the 
Action; their Arbitrary Demand of having him 
tried in the firſt place, without any Reaſon aſ- 
ſigned, cannot be regarded. Which Debate being 

heard, the Lord High-Admiral and 
delay d. Aſſeſſors ſuperſeded to give Anſwer, 

until the Detenders ſhould give tn their 


other Defences, and all ſhould be informed upon to- 


gether. | 
Theſe being the Preliminary Defences, ſeparate- 


ly proponed by the Perſons convened in the firſt 


and ſecond Libels; the following Defences were pro- 
8 in common, by the Defenders in both Li- 
cls. | 


And 1. That the Libel was informal and inſuſfſi- 
cient, as being too general and indefi- 
nit. And 2. That it did not * con- * Zane. 
deſcend upon Day and Place. And 3. 


That the Qualifications whereuponthe 


Relevancy appeared to be founded, 

were wholly + irrelevant. And 4. F beten, 
'That the additional Concluſion was „ % te be ju- 
groundlcſs and unwarrantable. . 


And as to the firſt of theſe Defences, it was al- 
ledged, That the Libel was intormal and inſuffici- 
ent, as being too general and indefinit; not conde- 
ſcending upon the Name and Deſigna- 
tion of the Ship * wrongoully attack= * wrongfully. 
ed, nor upon the Perſons and Deſigna- 

_ of theſe alledged to be murder- 

ed, nor upon the Quantity and Quality of the 
Goods alledged to N rakes =; ſpoiled All 
which ought to be done, ſeeing that Criminal Li- 
bels ought to be certain, and not general and in- 
definit; whereby alſo the Defenders might be 
prejudged of Defences, that might ariſe to them 
upon a particular Condeſcendance. As for Exam- 
ple; if the Name and Deſignation of the Ship were 
condeſcended on, they might prove the ſame Ship 
to be yet exiſting: And ſo of the Perſons alledg- 
ed murdered, they might prove them to be yet 
alive: As alſo, that the Goods alledged robb'd, 
were yet extant, and lawtully diſpoſed on by their 
Owner. 

To which it was anſwered by the Purſuer, That 
he opponed his Libel, which was libelled as definit- 
ly as the Thing would allow: For it being li- 
belled, that the Pannels did, without any lawful 
Cauſe or Warrand, attacque a Ship failed by her 
own Crew, and having her own Cargo aboar'd, and 
that they over-maſter'd the ſaid Ship in hoſtile 
manner, and murder'd the Men, and robb'd their 
Goods. "Theſe were certainly Crimes manifeſt in 
themſclves; and if the Pannels had acted them in 
ſuch manner, as to deſtroy the Ship and the Men, 
and embezled the Cargo, ſo as no farder Knowledge 
could be had thereof, it was only an Aggravation 
of their Villany and Wickedneſs, but could never 
hinder the Accufation to proceed; ſeeing that what- 
ever the Ship, or Men, or Goods were, it was 
certainly Piracy, Robbery and Mur- 
der, to attacque a Ship * hoſtilely, * #» l 
and to deſtroy the Men, and rob the 77" 
Goods. And further, A Condeſcen- | 
dance was not at all in this Caſe neceſſary, ſeeing 
that any ſuch Condeſcendance could be no Ground 
of Exculpation. For whether the Ship was of ſuch 
a Name and Deſignation, or of another ; or what- 
ever the Men and the Goods were, yet the Crime 
was ſtill the fame; wiz. To attack and invade a 
free Ship, without any Cauſe or Warrant, and to 
kill her Men, and rob her Goods. | 

And furder ; It's very well known in our Crimi- 
nal Practice, that Robberies and Depredations are 
ſuſtained, albeit neither the Quality of the Goods 
nor their Owners be condeſcended on: And in ef- 
fet, the Pannels their Defence of Indefinitneſs 
upon the Ground foreſaid is ſuch, that if even in 
the Road of Leith, before Hundreds of Spectators 
from both Coaſts, one Ship ſhould attack another, 


and hoſtilely invading her, ſhould deſtroy her m_ 
| ize 


1704. 
{-ize her Goods, and fink the Veſſel, without ſut- 
fering either Veſſel, Men or Goods to be known ; 
there could be no Criminal Libel upon it ; becauſe 
forſooth, tho Hundreds ſee the whole Action, yet 
ir could not be more definitly libelled; ſave that 
the Commander and Crew of the one Ship attack d 
the other hoſtilely, and deſtroyed her Men, and ſeiz- 
ed her Goods, and ſunk her without further Conde- 
ſcendance; which were moſt abſurd. And there- 
fore, the Libel, as it's libelled, both as to Ship, Men 
and Goods attack'd, murdered and robbed, without 
any juſt Cauſe or Provocation, is both ſufficiently 
definit and moſt relevant. | 

And whercas the Defenders alledged, this Inde- 
finit libelled ſhould the rather be rejected, becauſe 
that the Pannels were cloathed with Commiſſion; 
which tho” they did not plead to exculpat the par- 
ticular Charge brought againſt them, yet was al- 
vVvays a Ground of Preſumption that they acted law- 
fully; unleſs the oontrair were made appcar, by a 
particular Condeſcendance. 

It was aniwered, That nothing did charge the 
Pannels more home than the pleading ot this 
Commiſſion; in ſo iar as firſt, They neither could, 


4 


nor durſt plead it, to exculpat the Piracy, Murder 


and Robbery charged. 2. It did not ſo much as 
make any Preſumption for the Pannels ; becauſe the 
very Tenor of the Commiſſion obliged them to 
Keep a particular Journal of whatſoever Veſſel they 
ſhould attack hoſtily ; and their Journals were pro- 
duccd by themſelves, and no fuch Thing appeared 
in their Journals. And therefore it was maniteſt, 
that their Pretence oft a Commiſſion, is only the 
more wickedly to cover their Villany ; ſince they 
can alledge nothing acted ſuitably to their Com- 
miſſion, but that their own Journals 
® refutes * redargues them. | 
*** The ſecond Defence alledged by 
the Pannels in both Libels, was, That the Libel 
was ſtill detective and imperfect, wanting Day and 
Place; in ſo far as the Place was generally deſign- 
ed the Coaſt of Ma/abar, which is of a long and 
valt Tract; and the Day was one or other of the 
Days of February, March, April, May, which is 
indetinit, and as good as no Day, And Day and 
| | Place were not only requir'd to be con- 
* a Book ſp deſcended on by our old Law * Quon. 
called. __ attach, but the Condeſcendance is al- 
ſo neceſſary for the Defender's Excul- 

tion; ſecing that if Day and Place were conde- 
{ended on, he might then prove himſelf alibi, (elſe- 
where) and ſo clude the Libel, which now he can- 
not do. E | 

To which it was anſwered, That the Condeſcen- 
dance in the Libel, as to Day and Place, is ſuffici- 
ent; becanſe the Facts objected are thereby de- 
clared. | | 5 

2. Day and Place are never eſſential to a Libel, 
except where either the Nature of the Crime, or its 
particular Specification requires it; for then in- 
deed it muſt be diſtinctly and poſitively libelled. 
As if a Man either charge another, or aggravat his 
Crime, by its being a Breach of the LOR D's Day; 
then the LOR D's Day muſt be condeſcended on. 
Or if a Man libel another for beating, or drawing 
ais Sword within the King's Palace; where the 
Place is alſo eſſential. But as to other Crimes, 
which of their own Nature are Crimes at all Times 3 
for what can the mention of Day or Place ſignify in 
ſuch Crimes, as at all Times, and in every Place, 
are Crimes without Exception. And ſuch are the 
Crimes libelled. But, a 
Vol. V 
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3. If it be ſaid, that the Condeſcending on Day 
and Place, is neceſſary to afford the Defender his 
juſt Exculpation of alibi, (being elſewhere): It's 
anſwered, That in that Caſe, the Detender may 


put the Purſuer to condeſcend on Day and Place, 


for proving his Exception of alibi, (being elſe- 
where) as ſaid is. But then, in common Senſe 
and Law, ir muſt be upon this Condition; That 
the Detender acknowledge the Crime charged to 
have been committed; and only endeavours to ex- 
culpat himſelf by offering to prove alibi, (being 
elſewhere) and that more pregnantly than the Pur- 
ſuer offers to prove his Indictment. For what 
Senſe or Reaſon is there, that the Purſuer ſhould 
be put to condeſcend poſitively on Day and Place, 
in Crimes that are Crimes at all Limes, and every 
where; unleſs it be for this very Reaſon, that the 
Defender acknowledging the Crime, offers to purge 
himſelf by the Exception ot alibi, (being elſewhere) ? 
And therefore, ſince Day and Place are libelled in 
ſuch a juſt Latitude, as may declare the Facts and 
Crimes charged ; and that the Detender, on the 
other hand, doth not acknowledge the Facts and 
Crimes themſelves, and offer to clear themſelves by 
the Exception of alibi, (being elſewhere) there needs 
no further Condeſcendance. And this is the con- 
ſtant Opinion ot Lawyers, and the perpetual Cu- 
ſtom ot our Practique. 

The third Defence proponed for the Pannels, was, 
as to the Qualifications ot the Libel, That they were 
no ways relevant, nor could be regarded to inter the 
Concluſion of the Libel, in as much as, 1. There 
was here no corpus delicti, viſible Effect or Subject 
of the Crime, offered to be proven, which is al- 
ways neceſſary, and principally where the Crime 
is offered to be proven per preſumptiones & indi- 
cia, by Preſumptions and Tokens : For there cum 
conſtat de corpore delifti, when the Subject of the 
Crime is viſible, this ſuſtains the Preſumptions, and 
gives the indicia, Tokens or Signs, their juſt Weight. 


To which it was anſwered, That the Pannels Pro- 


curators appear to be in a miſtake, either as to what 
is the Corpus delifti, the Subject of the Crime, or as 
to what is meaned by it: And for clearing of this 
Point, it is to be conſidered, the Crimes are of two 
Natures, ſome cum effectu permanente, with perma- 
nent Effects, as the killing ot a Man, or the burning 
of a Houſe ; in which Cafes, the dead Body, and 


the Rubbiſh, are permanent Effects: Bur other Crimes 


have no ſuch permanent Effects, as treaſonable Plot- 
tings, Falſhoods, Blaſphemies, and the like, where 
indeed there is no ſuch corpus delicti, Subject of the 
Crime, as in the former Crimes; but here all the 
Crime conſiſts in facto & anima, in the Fact and 
Way of doing it; and the Fact, tho' tranſient, yet 
if doloſe, unjuſtly done, makes the Crime. And 
theretore, according to this Diſtinction, the corpus 
delicti, Subject of the Crime, is never requiſite to be 
proven, but in the foreſaid Crimes that leave perma- 


nent Effects; and neither then alſo, unleſs the Crimes 


be libelled with theſe Effects: For if it ſnould be li- 
belled, for Example, that a Murderer not only kil - 
led, but burned the Body to Aſhes, or drowned it in 


the Sea, there would be no tarther need to prove this 


corpus delicti, Subject of the Crime, but only to 
prove the Fact of killing, and killing doloſe, unjuſt- 
ly, in which indeed the Eſſence of the Crime conſiſts. 


And thus in Conteſſions, as well as in Libels; if a 


Man confeſs a Murder, and yet the Body murdered 


no where appears; then the Confeſſion is not raſnly 


to be laid hold upon, becauſe it may proceed from 
Deſign, or Melancholy: But yet even in this Caſe, 
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that the Confeſſion ſhould bear not only the Murder, 


but the deſtroying of the Body murdered, by Fire or 


Water, as {aid is, then all the Enquiry would be, whe- 
ther the Fa& of Murder be proven or not ? Which 
Things, if applied to our preſent Caſe, where it is 
exprelly libelled, not only that the Pannels invaded 
the Ship by Piracy, but that they threwthe Men mur- 
dered over-board into the Sea, and alſo fold the Ship; 
all the Enquiry that remains is, whether this Fact 
was ſo done or not? And the Libel is moſt relevant, 
tho' neither Ship or Men appear. And yet farther, 

if the Pannels Procurators will {till be 
* gui or un- fo * graſſier as to require a corpus de- 
as. licti, Subject of the Crime, when it's 


expreſly libelled, that the Effect of 


the Delict was deſtroyed and put out of the way, 
they may ſatisſy themſelves, that the Goods robbe d 
are ſtill extant, and were found on Board of Captain 
Greens Ship: And therefore tis plain, that in this 
Caſe, and to ſuſtain the Indicia, Tokens and Qualifi- 
cations libelled on, there needs no farder either Con- 
deſcendance or Proof of the corpus delicti, Subject 
of the Crime, which was induſtriouſly deſtroyed. 
But, ſecondly, It was objectd, That all the Qua- 


lifications are inſufficient and remote, and at beſt but 


probable: Whereas the known Rule is, that Crimes 
muſt be proven either per Teſtes, by Witneſs above 
Exception, or per documenta clariſſima, very clear 
Proots, or per indicia indubitata, undoubted Tokens: 
None of which hold in this Caſe; for as for the In- 
dicia, Tokens, there is not one of them, but take the 
ſame ſingly, as the hearing of Shooting on the Shore, 
the Seeing the Ship Morceſter, having another lying 
at her Stern, the Boats coming aſhore for Water, and 
the Crew ſaying, they had Leen a Busking, & fic de 
c#teris, and ſo of the reſt ; but take them ſingly, and 
they may all have a good and innocent Conſtruction : 
Nor can it be ſaid, that jointly they become ſtronger, 
and forti fie one another, as ſingle Arrows eaſily bro- 
ken when apart, yet cannot be broken in a Sheaf, 
becauſe that all the Qualifications and Iadicia, Tokens 
in the Libel, with the foreſaid Conſtructions, may be 
put upon them, the Conſtructions will ſtill take off 
the Face; beſides that, it's well known, that there 
are ſome Indicia only probabilia, ſome Tokens only 


probable, and that the Law requires Iadicia indubitata, 


undoubted Signs; it being ſtill the ſaſer ſide to ſpare 
doubtful Innocents, than to condemn only preſumed 
and p robable Guilt, To all which is to be added, 
That's the common Opinion of Doctors, that Pre- 
ſumptions can ſcarce ever conclude ad pœnam ordina- 
riam, to ordinary Puniſhment, but at the moſt only 
ad penam arbitrariam, to Puniſhment at Pleaſure of 
the Judge: And Mackenzie in his 
* Criminals, ſays, © Preſumptions are 
only founded on may les, which may 
© not be; and to allow Crimes to be 


* A Bock a 
called. 


proven by Preſumptions, would leave Judges to be 


* Arbitrary.” So that the common Opinion runs 
againſt Preſumptions. But, 
To all this it's anſwer'd, That yet it is clear Law, 


that Crimes may be proven per indicia indubitata, by 


undoubted Tokens, which in Law are no more than 
violent Preſumptions, que fidem extorquent, that 
force a Belief: But the Truth is, That in this Caſe 
the Purſuer hath not only indicia indubitata, undoubt- 
ed Tokens, but likewiſe poſitive Witneſſes, and alſo 
Documents in Writing ; which all being conjoyned, 
do make a ſatisfying Evidence, and fix a clear Con- 
viction ; which 1s the utmoſt Deſign of Probation: 

But 2 it's ==: gh Hy both 


* Praftice. in Law and * Praticque, that many 


Crimes are only diſcovered and proven per preſump- 
tionis © indicia, by Preſumptions and Tokens: 
and that the Doctors in ſeveral Crimes, eſpecially 
theſe more atrocious, as Treaſon, Piracy, Forgery, 
and the like, where Wickedneſs endeavours moſt "a 
duſtriouſly to hide it ſelf, do allow and approve Pro- 
bation per Indicia, by Tokens, as moſt neceſſary for 
the puniſhing of theſe Crimes. It were needleſs to 
multiply the Citations both from the Law and Do- 


ctors, that might be adduced in this Caſe, as J. JL. 


g 2. D. de Teſtib. where the Reſcript bears, Quæ ar- 
gumenta ad quem modum probandz, cuique rei ſuſficiant 
nullo certo modo ſatis definiri poteſt : © The Arguments 
to be uſed, and the Manner of proving every 
thing ſufficiently, can't certainly be defin'd, and 
ſoforth: And ſo concludes, Non utiq; ad unam pro- 
bationis ſpeciem cognitionem ſtatim alligari debere, ſe 
ex ſententia animi tui, te aſtimare opportere, quid aut 


credas aut parum probatum tibi opinaris. Item. l. 2 2. 


cod. ad legem Corneliam de falſis, ubi falſi examen inci- 
derit tunc acerima fiat indago, argumentis teſtibus Serip- 


turarum collaticne, aliiſque veſtigiis veritatis, c. 


* You are not to be tied in taking Cognizance of'a 
© Matter to one Method of Probation, but vou 
* muſt act according to your own Judgment, an 4 
* conſider what you are to believe, and what youu 
think not fully prov'd. Tem, &c. when the Fal- 
* ſhood of a Thing is to be enquired into, then a 
* moſt ſtrict Search is to be made, by Arguments, 


Witneſſes, comparing of Hands, and other Signs 


* of Truth, &c. By which Law it's plain, that In- 
dicia & Preſumptiones, Tokens and Preſumptions, 
have place, and may make full Faith; and how can 
it be otherwiſe, ſince firſt, it is certainly the Intereſt 
of Mankind that Crimes be puniſhed. 2. It's no leſs 
certain, that Crimes endeavour to cover themſelves. 
3. That Proof or Probation is only to make an Evi- 
dence for Diſcovery. 4. That the End and Standard 
of this Diſcovery, and of all Probation, is the ſatiſ- 
tying Conviction of the Judge that has Power to pu- 
nifh. Now if moſt Crimes be committed without 
Witneſſes, and yet do otherways appear certainly to 
be committed; and it this Certainty ariſe from Pre- 
ſumptions, and be withal ſatisfying, it is juſt the ſame 
as if the Crime was proven by many Witneſſes. And 
thus Matheus de Criminibus, Tit. de Prob ationdb. cap. 
6. per totum, and Gail. lib. 2. Ob. 149. Lumb. 9. 
where he reaſons moſt juſtly upon Probatior1 by Pre- 
ſumptions, where there is a Difficulty by reaſon of 
the Want of Witneſſes; and ſtill brings the Matter 
to this true Period, That whatever wa'y Faith be 
fully made to the Judge, either per Teſtes, or per I1- 
dicia, or per Preſumptiones, either by Witneſſes, To- 
kens, or Preſumptions, the End of Probation is at- 
tained, and ſo the Evidence ſufficient. 

The Procurators for the Pannels alledged, That 
this were to make Judges too Arbitrary; but tho 


it hath indeed been the Care of all Lawyers to pra- 


vent Arbitrarineſs, yet it's moſt certain, that whe re 
Evidence doth only riſe as Providence offers, and 
Circumſtances concur, the Arbitriment of the judge 
mult take Place, and the Safety of Mankind dot h 
preciſely lie here in the Integrity and Diſcretion t 
the Judge, helped indeed by ſome Rules of Law, bi t 
no ways bounded or fix'd to preciſe Rules, which 
the Matter will not bear. And therefore we ſee, tha t 
even in the molt certain Manner of Probation, [2% » 


by Witneſſes, and the higheſt Law of it, H * 
the Mouth of two or three Witneſſes ſhall evayy , 
Thing be eſtabliſhed There is ſtill an Arbitriment 


inſinuate, as to the Diſcretion of the Judge, or 


otherways the Law would not have ſaid, * or 
| | three 
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three, but would have fixed the Number preciſely ; 
whence it is moſt certain, that in all Probation there 
is an Arbitriment of Diſcretion, and that tho this 
Arbitriment may be bounded by ſome Rules, yet 
the ultimate and true Standard of all Probation, is 
the ſatisfying Conviction of the Judge, according to 
his beſt diſcerning. 

Theſe Things then premiſed, viz. That a Proof 
may be ſufficient, per Ladicia & Preſumptiones, by 
Tokens and Preſumptions, the Application to the 
preſent Caſe is plain ; for where the Procurators for 
the Pannels would take off the Qualifications, as ſe- 
parately inconcludent, and at beſt probable, it is clear- 
ly captious; it being certain, that many indicia, To- 
kens, conjoined and connected, as in this Caſe, may 


make a ſufficient Evidence, and that here quæ non 


proſunt ſins ulu mitta juvaut, i. e. © Thoſe Things 
« which taken ſingly, arc oi no Effect, yet many 
ce of *em together are. And thus, if firſt the Proba- 
tion that ſhall be offer'd, of the Hoſtile invading the 
other Ship, by the Panncls be laid down and thereto 


f 3 BOL ar — — bh 
added, the Surgeons Declaration of other Circum 


ſtances, with all the other Qualifications in the Li- 
bel, they will certainly force a Faith and full Perſuaſi- 
on upon all rational Men, tho ſcparately they cannot 
have that Weight ; one Witneſs proves not, yet two 
prove, and in ſome Caſes two are ſcarce ſufficient, 
but three are beyond Exception. It then even in 
Witneſſes there be a mutual and fortifying Concur- 
rence, the ſame mult alſo be admitted in Preſump- 
tions & Iudicia. So that upon the whole, the Pur- 


ſuer craves no more, than that every Man that hears 


this Libel, and ſhall hear its Proof, lay himſelf fairly 
open, without any Prejudice to the Light ariſing na- 
turally from the Marxter it ſelf, and its Circumſtances, 
and the Proofs ard Conlirmations thereot, as they are 
ſet down in the Libel; an it he do not wiltully reſiſt, 
he will certainly be ſati d to a full Conviction. 
There are indeed hidden Crimes, and 
ſuch as are ſaid to be of * difficil Pro- 
bation, and the molt atrocious, as Trea- 
ſon, Aſſaſſinations, Piracy, Forgery, are ordinarily 
moſt hid; and Doctors ſay with Reaſon, that their 
Preſumptions ought to be examined, acerrima indagi- 
ne, with the Stricteſs Scrutiny ; but all this ſhould 
be far from impreſſing any with the Prejudice, as if a 
fatisfying Evidence may not be found in theſe Caſes. 
And therefore ſince all pleaded by the Purſuer, is, 
that firſt his complex Probation per Teftes & Indi- 
cia, by Witneſſes and Tokens, may be fairly recciv- 
ed. 2. That concurring and coming together, they 
may be allowed their juſt Weight. And 3. That if that 
juſt Weight, and the Evidence that attends it, be fatis- 
fying, it may be held as concludent. It's clear as the 
Sun-Light, that no Stretch is intended, bur Juſtice 


* Difficult. 


fairly proſecuted : and tho in this Caſe of ſuch an 


extraordinary Crime, and where ſo much Evidence 
appears, the Purſuer might even, according to the 
Claim of Right, preſs the Supplement of Torture, 
yet he contents himſelf to infinuate, that tho' this 
may be both juſt and neceilary, yet he is hopefal, 


the Force of his Evidence may otherways prevail. 


The fourth Particular is the additional Concluſion ; 


but as to that Concluſion, it is ſo natural in it (elf, 


and fo well fortified by the Authority of Doctors, 
and ſo certain, not only in the Caſe of Counterband, 
but even of other torbidden Goods, that nothing 
needs be added; for ſince every Pirate is preſumed 
to have the Ship and all in it at his Command, as 
his own; and ſince the Ship is certainly the Inſtru- 
ment, as well as the Goods arc preſumed to be the 
Cn Piracy, it follows naturally, that the Con- 
Vol. V. | 
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liſcation of both Ship and Goods ſhould be a Patt 


of the Pains concluded. . 


In reſpect whereof, &c. 


Here follows the Laws, and ſome other Quo- 
tations uſed in the Debate, where they 
are atſo Engliſþ'd in their proper Places. 


L. 2. H. 2. Ejuſdem guoq; Principis extat reſcrip- 
tum ad Valerium verum de excutienda fide teſtium, 
in hac verba: Que argumenta ad quem modum pro- 
bande cuique rei ſufficiant, nullo certo modo ſatis defi- 
niri poteſt, ficut non ſemper, ita ſape fine publicis mo- 
numentis ciijuſgue rei veritas deprehenditur, alias nu- 
merus teſtium alias dignitas & auctoritas, alias veluti 
conſentiens fama confir mat rei de qua quaritur fidem, 
hoc ergo ſolum tibi reſcribere pcſſum ſummatim, non 
utique ad unam probationis ſpeciem cogaitionem ſtatim 
alligari debere, ſed ex ſententia animi tui, te aſtimare 
oportere, quid aut credas aut parum probatum tibi opi- 
naris, ——— © The true Reſcript of that Prince to 
Valerius, about enquiring into the Credibilty of 
* Witnefles, is alſo extant as follows. What Argu- 
* ments arc ſujficient to prove any Thing, cannot 
certainly be determin'd ; for tho not always, yet 
it many times happens, that the Truth of a Matter 
*1s found out without publick Monuments. Some- 
* times the Number, ſometimes the Dignity and 
* Authority of the Witneſſes, and at other times 
* common Fame confirms the Truth of the Thing 
in Queſtion. I can only therefore enjoin you, in 
* ſhort, that in your Enquiry, or Examination into 
* a Matter, you are not to be ticd to any one Sort 
* of Proof; but you muſt judge according to your 
* own Conſcience, what you think to be prov'd, 
or not prov'd to you. 

L. 22. C. ad Legem Cornelium de falſis. Wi 
falfi examen inciderit, tunc acerrima fiat indago ar- 
gumentis, teſtibus, ſcripturarum collatione, aiiſque 
veſtigiis viritatis: Nec accuſatori tantum queſtio in- 
cumbat, nec probationis ei tota neceſſitas indicatur ; 
fed inter utramque perſonam fit Judex medius: Nec 
ulla interlocutione divulget que ſentiat ; ſed tanquam ad 
imitationem relationis, qua ſolum audicndi mandat of- 
ficium, praveat notionem : Poſtrema ſententia, quid fi- 
bi liqueat proditurnus : * When you are to en- 
* quire into the Falſhood of Evidence, you muſt 
make the ſtricteſt Inquiſition that's poſſible, by 
“Arguments, Witneſſes, comparing of Hands, and 
ce other Signs of Truth. Neither muſt the Accu- 
* ſer only be queſtion'd, or the whole Charge of the 
Proof be laid upon him: But the Judge muſt act 
* an indifterent Part betwixt the Plaintiff and De- 
* tendant ; and by no means divulge his Opinion, 
* but give both Parties the Hearing, and at laſt 
* pronounce according to his own Judgment. 

Mathens de Criminibus, Lib. 48. Dig. Tit. 15. 
de Probationibus, Pag. 675. AJraque fi cum uno 
illo Teſte nulla concurrant argumenta, nequaquam 
audiendus erit : ſed cum Paulo dicendum in Lege 
duo 30 d. de Teſtam. tut. non Jus deficit, ſed Pro- 
batio. At fi argumenta alia concurrant, gudiendus : 
Non enim neceſſe eſt unum Crimen, uno & eo Pro- 
bationis, genere oſtendi, veluti teſtibus tantum vel 
tabulis, vel argumentis. Poſſunt & diverſa genera 
ita conjungi, ut qua fingula non nocerent, ea uni- 
verſa tanquam grando reum opprimant. L. 3. Sect. 
3. ejuſdem d. de Teſtib. Hoc eſt, quod alis ver- 
bis dicitur plures Probationes imperfectus poſſe con- 
jung i. “Therefore if with that one Witneſs 
| F fff 2 there 
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© there be no concurring Arguments, he is not at 
all to be regarded: But we muſt ſay with Pau- 
* tus, in Lege duo 30 d. de Teſtam. tut. The Law 
« is not detective, but the Proof. But if other Ar- 
* guments concur, he is to be regarded: For it is 
not neceſſary that one Crime be made evident by 
« one manner of Proof only; as by Witneſſes, by 


Writing, or by Arguments only: For ſeveral 


* Sorts ot Proof may be ſo conjoin'd, that thoſe 
© which taken alone, would not affect the Crimi- 
«© nal, yet being pur all together, come upon him, 
ce and overwhelm him like a Storm of Hail. L. 3. 
Sect. 3. of the ſame D. concerning Witneſſet; That 
is, as it is expreſſed in other Words, Several im- 
« pertect Proots may be join'd together. 


Gail Obſ. 66. Num. 12. P. 416. Et regulari- 
ter Teſtes fingulares plenam Fidem faciuat, quan- 
do aliquid in genere probaudum eſt ; puta Titium 
eſſe infamem aut furicſum, quo licet ſingulares ſint re- 
ſpectu actuum, tamen fi ratione finis convenant, inte- 
gre probaut.—— © And regularly ſingle Witneſles 
* make full Proof, when any Thing is to be proven 
© in general; for inſtance, that Titius is an infamous 
& Perſon, or a Madman: For tho' the Witneſſes be 
© ſingle in reſpect of the Acts, yet if they agree in 
* the End, the Proof is full. 


It may be caſily granted, that regulariter Indicia 
debent eſſe indubitata, ad condemnandum reum : 
© That regularly Preſumptions ought to be uncon- 
cc 15 8 . . p 9 

trovertible, when a Criminal is to be condemn d 
= | B hat fame Time it mult al- 

upon them. But at that {ame Time it mult a 
ways be owned, that there are Crimes excepted 
from the Rule, by the general Opinion of the 
Doctors; ſuch as Crimen Læſæ Majeſtatis, & Cri- 
men Aſſaſſinii, Treaſon and Aſſaſſination ; of which 


| laſt Sort, the Crime of Piracy is the moſt atroci- 


ous. And therefore Giurba, in Concil. 22. Num. 5. 


ſaith, Sed Aſaſſinii qualitas homicidio adjeta, no- 


dam conſtituit Delicti Speciem : The Quali- 
ty of Aſſaſſination added to Murder, forms a new 
Sort of Crime. Num. 17. In Aſſaſſinio omnia pro- 
cedant qua in Criminibus exceptis : — In Aſſaſſina- 
tion, all Things are to proceed as in excepted Crimes. 
And Num. 18. Aſaſſiai Crimen, ob illius Atrocita- 
tem, aquiparatur Crimini Laſe Majeſtatis - 
Crime of Aflafſination, becauſe of its Atrociouſneſs 
and Enormity, is made equal to Treaſon. And then 
Num. 22. he concludes, That in Probatione Aſſaſſi- 
wii, probabilia ſuſſiciuut Argumenta : In the 
Proof of Aſſaſſination, probable Arguments are 
ſufficient. And Maſcard, de Probationibus, Conciu|. 
1228. Num. 77. Ia Crimine Aſſaſſinii probabilibus 
Argumentis probari poteſt - Aſſaſſination may be 
prov'd by probable Arguments And Num. 78, 
79, 80, and 83. he names the other atrocious 
Crimes, where the like Probation 1s ſufficient ; and 
in that ſame Concluſion, Num. 51. Quod ex mul- 
tis Iudiciis fimul jundis, reſultat plena Probatio 
etiam ad quem criminaliter condemnandum : = = = - 


Many Preſumptions joined together, make full 


Proof to condemn any Man in a Criminal Caſe. 
And Oueſt. 8. Num. 8. Probatio per Evidentiam 


cially by Eye-Witneſſes. And Concluſ. 83 1. Num. 4. 
Probatio per Conjecturas & Indicia, in his que difft- 
cilia ſunt probata, & clandeſtine committuntur, Ha- 
bentur pro evidenti & clara Probatione : = = Proba- 
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tion by Conjectures and Preſumptions, in Thin... 
hard to be proven, and clandeſtinly committed ngs 
held to be good and evident Proot. - oa 

Carpzovius, Quæſt. 223. Num. 57. Secus 1 
Res ſe habet, fi plura Iudicia concurrant & nag 
junctim reum aggravent, quorum unumquodque ON 
zeſtem ſingularem probetur; nam una Preſumpzig 4 
am jiuwvat, plurimaque Iadicia conjuncta fidem 5 2 
But the Matter is otherwiſe, if many Pre- 
ſumptions concur, and load the Defendant; of which 
any one may be prov'd by a ſingle Witneſs. F 5 
one Preſumption ſtrengthens another; and many . 


them join'd together, make Proof, 


And in the Trial of Feb Swinton for murder 
ing of his Wife, there was no direct Proof by WI. 
nefles; but the Libel being qualified, the Proce 
was by a young Girl of 14 or 15 Years, who leſt 
John Swintown and his Wife alone in the Houf. 
and went to the Smith's Shop, to enquire for Let. 
ters; but returning, found the Door ſhut and 
therefore went away for a little Space; and the 
coming back and knocking, her Maſter 5 
and ſhe perceived ſome Red, like Blood, upon bs 


Shoes. And when ſh: came in, ſhe 


found her Miſtreſs dead in the * Spence; * Brttery. 
which was all ſhe could ay. And 
then another Man declared, that he 
ſaw John Swintown go from his 
Houſe to a f Stank, and there waſh F Disc. 
his Shoes. Which Indicia, Preſump- 
tions, being joined with the Proofs of their il} A. 
greement, and frequent Quarrellings 
before, did determine the * Aſſizc. Fury. 
And tho' it was ſtrictly objected, that 
in the Mouth of two or three Witneſſes, every thing 
ſhould be eſtabliſhed; and that in the aforeſaid Calc 
there was no direct Witneſs at all, far leſs two or 
three; and that even the aforeſaid Circumſtances 
were only proven by ſingle Witneſſes; yet the Af. 
ſize found that Evidence in the Pre- 
ſumptions and * Indicia laid together, * Tekevs. 
that they brought in their Verdi& . 
proven; and Stointoun thereaſter conæſſed, and was 
executed. | . 
And in effect, unleſs that Indicia and Preſumpti- 
ons be ſuſtained, and even ſingle Witneſſes for pro- 
ving theſe ſeveral Preſumptions and Indicia; which 
is called a Cumulative Probation, when all the Wit- 
neſſes and Teſtimonies concur in idem Crimen, & 
ad eundem Finem, in the ſame Crime, and to the 
ſame End, Crimes, and theſe the moſt atrocious 
would eſcape unpuniſhed. ; 


And therefore, upon the whole, it is moſt certain, 
when Preſumptions, Qualifications, 
and * Indicia concur, and make a * Tier: 
full perſwaſive Evidence; the Proba- 
tion ſhould be held for as fully ſufficient, as the 
moſt direct Witneſles ; fince all that the Witneſſes 
can do, is only to make full Faith in the Matter, 
which may be otherwiſe ſupplied, as ſaid is. 


As to the additional Concluſion, 
it may be noticed, that Molloy, de * o%/erved. 
Jure Maritimo, Lib. 1. Cap. 3. Set. 
19. Pag. Go. faith, That when a Merchant procures 
Letters of Mart or Reprize, and then delivers the 
Commiſſion to Perſons to endeavour a Satistaction; 
if ſuch Perſons commit Piracy, the Veſſel is forfeit- 
ed without Controverſy. 
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INFORMATION for Captain 
Thomas Green, Commander of the 
Worceſter, Captain John Madder, 
| his Chief Mate, and others; againſt 
Mr. Alexander Higgins, Advocate, 
Procurator-Fiſcal of the High Court of 


Admiralty. 


HE faid Captain Thomas Green, Captain 
'Þ John Madder, and others belonging to the 
Ship called the Worceſter, being purſued at the In- 
ance of the faid Mr. Higgins, Procurator-Fiſcal, 
before the High Court of Admiralty, and the Lords 
Aſſeſſors appointed by the Privy Council ; for the 
Crimes of Piracy, Robbery and Murder, coniorm 
to Two Criminal Indi&ments, raiſed at the In- 
ſtance of the ſaid Fiſcal. The Caſe being fully 
pleaded before the Honourable Judges of Admiratty, 
and the Lords Aſſeſſors; both the Accuſer and Ac- 
cuſed were ordained ſeverally to inform, as Uſe is 
in ſuch Caſes. 

| The Criminal Indictments being 
are the ſame. holden as repeated, which * coincide 
both as to the Concluſion, and Media 
concludendi, way of concluding ; and denied it is 
needleſs to repeat ſome preliminary Detences that 
were proponed, ſeeing it ſeemed juſt to the Ho- 
nourable Seen to repel the ſame: And therefore 
the Pannels proceed to their Detences, whereupon 
they were ordained to inform. Theſe 
are of Two Sorts ; Firſt, * Dilator ; 
and Secondly, f Peremptor. 

And firſt, it was proponed for Hen- 
y Keigle, Carpenter, and others of the Pannels in the 
ſame Indict ment with him, That they could not be 
put to anſwer, unleſs the Captain himſelf were firſt 
inſiſted againſt ; becauſe they being his Crew, and 
under his Command, they could not be charged 
"I any Thing done by rhem, unleſs he were firſt 
tried. 


* for putting 
off, or delay. 
T Poſitive. 


- It was anſwered for the Purſuer, 
2 0 19? That they were not * convened for 
Bare any Thing all:dged acted by their 
Captain, and by them as his Crew; but that they 
were convened as Socii, Fellow Criminals, and Par- 
takers of the Crimes libclled ; which couid be war- 
ranted by no Commiſſion nor Character the Captain 
did, or could pretend to: And that they were all 
charged as being Socii, Fellows, and involved toge- 
ther in one Crime; and ſo every one muſt anſwer 
for himſelf. | 

It was replicd for the faid Henry Keigle, and the 
other Pannels with him, That the Pannels are li- 
belled againſt as the Crew of rhe Myorceſter, under 
the Command of Captain Th nas Green ; and that 
under his Command they did attack a Ship, Cc. 
So that they are here libelled only as Complices, and 
Acceſſaries to the Crime alledged ; and therefore, 
_ according to the Principles of Law, the principal 
Delinquent ought to be firſt try'd; eſpecially where 
the Captain was in Cuſtody, and might be brought 
to his Trial; and that by the Commiſſion produced 
under the Great Seal of England, ſuperſcribed by 
King William, the ſaid Thomas Green, was cloathed 
with a Power, authorizing him to attack and ſup- 
preſs Pirates, which is a Military Power, and conſe- 
quently implies an Authority and Command over 


for Piracy. 


589 
the Crew of the Ship, to give ready Obedience in 
all theſe Matters : So that the poor Pannels, who 
are of the Crew, have all Reaſon in the World to 
contend, That the Captain, whoſe Actings in theſe 
Matters they could hardly well debate, ſhould firſt 
paſs the Trial upon the Crimes alledged ; who 
might, by Virtue of his Commiſſion, 
and otherways, f exculpate, and de- f indicate. 
fend himſelf againſt the Crimes libel- 

led; and conſequently, all the Crew that were in 
Subjection under him. 

This Defence the Pannel might perhaps plead, 
to a further Extent to abſolve them entirely; but at 
preſent they conceive, it can hardly be denied, the 
Captain ſhould firſt undergo the Trial. And there 
is a great Difference betwixt Socii Criminis, Fellow 
Criminals, which are either independent upon one 
another, or if aſſociate under one Head, as Banditti 
and Pirates uſually are, (which is an illegal and un- 
warrantable Authority taken up) and Perſons accu- 
ſed as Socii Criminis, Fellow Criminals, who by 
Legal Authority are ſubjected to the Command of 
others: In which Caſe, if the Perſon truſted with 
the Authority, has tranſgreſſed, or abuſed it; if it 
does not plead an abſolute Exemption from the 
Puniſhment of the Tranſgreſſion, at leaſt it ſhould 
have this Effect, That the Head and Chieftain 
ſhould be obliged firſt to his Defence; which it is 
hoped the Honourable Judges will find juſt and rea- 
ſonable. 

The other dilatory Defence, propoſed for the 
Captain and others in the ſecond Libel, was, That 
whereas John Reynolds, ſccond Mate, was conve- 
ned and pannelled with him, as alſo ſome others, as 
Socii Criminis, Fellow Criminals, whom the Captain 
and other Pannels had cited as Wit- 
neſſes in their * Exculpation ; it was 
both ordinary and abſolutely neceſſa- 
ry, that theſe Perſons ſo cited for Exculpation, 
ſhould be firit tried ; to the end, that being purged 
of the Imputation of any Crimes, they might be 
capable to be Witneſſes, for proving the Detences 
of Exculpaton, that the Captain and other Pannels 
did propoſe and inſiſt upon, for the Vindication of 
their Innocency. 

It was anſwer d for the Fiſcal, That 
he owned, when both * Actors and 
Witnefles were included in one f Libel, 
of Deſign to deprive the Actors of their Defences; 
the Actors might, and were allowed to condeſcend 
upon thoſe whom they intended to uſe as Witneſ- 
ſes : But then at the ſame Time, they were obliged 
to propoſe a Ground of Exculpation tor them, and 
ſo crave that they might be firſt tried upon the fore- 
ſaid Ground; otherways they could not, without 
ſuch a ſpecial Condeſcendance, * in- 
tervert the Form of Trial. And there 
could be nothing more groundleſs, 
tending to clude all Criminal Proceedings againſt 
Complices of the ſame Crimes, than to allow any 
of them at random to crave others to be firſt tried; 
and fo the Trial to proceed of one ſingle Perſon at- 
ter anorher : Whereas the true and plain Method 
were, that the Purſuer inſiſt againſt ſuch as he pleaſes, 
either ſingly or jointly. And unleſs , 
ſome f Specialty be alledged, why the Nn 
Trial of one ſhould proceed before Ys 
the Trial of another ; it never was, nor could be 
left to the Arbitriment of the Pannels. And there- 
fore, unleſs the Captain will offer ro prove, that 
Reynolds, and others whom they would have firſt 
tried, were alibi, elſcwhere; their arbitrary Demand 
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of having them tried in the firſt place, without any 
Reaſon, cannot be regarded. 

It was anſwered for the Captain, and the other 
Pannels, That their Demand upon this Point was 
moſt conſonant to Reaſon, Law and Form, in Cri- 
minal Procedures: That Exculpation, which tends 
to the Proof of Innocence, and Freedom from Guilt, 
was moſt favourable; becauſe it is {till preſumed, 
till the Crime be proved. And therefore it is, that 
Witneſſes who are not regularly admitted for pro- 
ving of a Crime, becauſe of fome Exception, will 
be allowed to prove the Defender's Innocence. And 
upon this Account it is, that ſeveral Things in Form 
are remitted in Exculpation : And there 1s nothing 
more material tor Defence ot Perſons accuſed, again!t 
the Proſecutor, (who ordinarily is prejudged and 
prepoſſeſs d) to guard them againſt all the indirect 
Methods that may be taken by the Purſuer; to pre- 
clude the Accuſed from the uſual Means of proving 
of their Defences, than what is now demandcd. 
And fince none can be more proper Witneſſes for 
proving a Pannel's Defence, (as tor Inſtance, Mo- 
deramen inculpatæ Tutels, i. e. the Rule of blame- 
leſs Sell-Defence, as Perſons ſaid to be preſent) 
therefore a violent Purſuer might, in ſuch a Caſe ot 
Deſign to preclude the Pannel irom his Defence, cite 
taoſe preſent as acceſſary. Upon which Account it 
is, that both Reaſon and Law provides, that it the 
Pannel does offer to prove a relevant Defence, by the 
Socii Criminis, Partakers of the Crime accuſed with 
him; the Purſuer mutt neceſſarily firit proceed to 
the I rial of theſe Sci, Partakers, who otherways 

: would have been led as + habile Wir- 
3 ngneſles; to the end, that being purged, 
s they may be yet habile. This is fo 


plain in Reaſon, and has been look'd upon as the 


conſtant Practice in all Criminal Procedures in the 
Juſticiary Courts of Scotland, that it is admired the 
Fiſcal ſnould make any Oppoſition to it. 


He fo far owns in his Pleading, that it is Form 


and juſt upon the Matter; but would ſnift it in this 

particular Caſe, unleſs the Panncls 
* 5/7 upon, would alledge and * found upon a par- 

ricular Ground of Exculpation, and ot- 
fer to prove and inſtruct the ſame, as that their Sci, 
Companions, cited as Wirneſles, were alibi, elſe- 
where; but this is altogether without Foundation. 
For in all criminal Proſecutions, the Accuſed are not 
put to prove thcir Defences, becauſe the denying ot 
the Libcl is a Detence ſufficient of it ſelf ; and it 
the Libel be not proved, the Pannel goes irce by the 
Rule Aclore non probante abſokvitur reus, the Plan- 
tiff failing in his Proof, the Defendant is abſolv'd, 
ſo that when there are Perſons accuſcd as Socii Cri- 


minis, Fellow-Criminals, who might be very habile 


Witneſſes for exculpating the reſt, if they did not 
lie under the Imputation, when their Trial is firſt 
required, that they may be purged of the Imputa- 
tion, there is no Neceſſity to propone 
for them any ſpecial Defence, * clide- 
ing the Libel ; ſeeing the very Denial 
of the Libel is enough, and their In- 


* Making vail 
the Indict- 
ment. 


nocence is preſumed, except Guilt be proved. And 


if the Fiſcal will have the Captain, and the other 
Pannels, to condeſcend upon what Ground their o- 
ther Socii, Companions, cited as Witneſſes, ſhould be 
acquit ; they need ſay no more, but that they ought 


to be acquit, becauſe the Libel is not true. And is 


there not the ſame Reaſon to acquit Pannels, be- 
cauſe the Libel is not proved; and conſequently, to 
render them habile Witnefles for other Perſons accu- 
ſed, as if the ſaid Perſons were acquit upon a Defence 


Thomas Green, &c. 4 Ann; 


proponed, clideing the Libel ; whereby it plainly 
appears, the Anſwer given is ſtrained, and das 
mightily increaſe the Suſpicion againſt the Filcal, 
chat he has indicted the Witneſſes cited by the 
Captain, and the other Perſons in their Exculpation 
of Purpoſe to preclude them from their Means of 
Dcetence ; and the rather, that the Pannels appeal to 
tre Honourable Judges, it it was not owned by the 
Purſuer in the Debate, that Mr. Reynolds was aſhore 
at tne Time of the pretended Attack; beſides that 
the Libel bears the Chyrurgeon, and others of the 
Crew, were aſhore the Time of the pretended Acti- 
on, which trees the Pannels of all Calumny. There 
can be innumerable Initances given betore the High- 
Court of juſticiary in criminal Matters, that Where 
there are feveral Complices indicted, if any of them 
have Grounds of Exculpation, which they can prove 
by others ot the Pannels, their Trial procecds firſt. 
This is plainly aſlerted as unconteſted by Sir George 
Maclenxie, in his Bock oi the Laws and Cuſtoms ot 
Scotland, in Matters Criminal, Tit. Excul. Par. 9. nor 
does he make any Diſtinction, or requires that any 
ſpecial Defence thould be condeſcended upon for 
purging Socii Criminis, the Fellow Criminals, to ren- 
der them habile Witneſſes. The Rule is 

plain in the Proſecution of f Delicts, be- Cre. 
tore Civil Courts, in order to repair Da- 

mages, that if more Perſons be cited, as Co-ret ein ſ- 
dem delicti, guilty of the fame Crime, and that ſome 
of them are neceſſary Wicneſſes for proving the De- 
fences proponed for others; the Proof muſt firſt pro- 
ceed againſt theſe, And fo it was found by the 
Lords of Seſſion the 24th of February, 1662. Mac- 
kartney againſt Irving, much more ought it to be in 
criminal Caſes, as lately in the Caf: of Roſs of 
Anchnacloich againſt Captain More, betore the Lords 
Juſticiary, Nor 1s there any Inconvenience from 
what is alledged, that this ſhould tend to elude all 
criminal Proceeding againit Complices, and occaſi- 
on the lengthning out of the Trial, to proceed to one 


ſingle Perſon after another; for as no Time is to be 


grudgcd in the Enquiry ot ſuch Matters, which con- 
cerns the Liſe of Man, ſo the Pannels do not propone 
this preliminary Detcnce to protract or delay the 
Trial, and therc:orc are ſatisfied, that not only Rey- 
avoids, but their other Sci, Companions, indicted, 
who are likewiſe cited in their Exculpation, go to 
the 'Irial at one and the ſame Time. The Captain, 
and other Panncls with him, do plainly argue thus; 
Either Reynolds, and the other Perſons cited in the 
Exculpation, are guilty or not; if they be guilty, it 
ought to be found ſo, for till that be, they are pre- 
ſumed innocent; if not guilty, what Law or Rea- 
ſon is there to preclude them from being Witneſſes 
tor the Captain, and the other Pannels Defence ; or 
waat Law 1s there that can oblige them to conde- 
{cend upon, and propone a particular Defence elide- 
ing the Libel, when the Libel is not owned to be 
true, and that the Pannels have all denicd the ſame? 
So it is hoped the Honourable Judges, and the Lords 
Aſſeſſors, will not preclude them from the ordinary 
Privilege, which, hitherto, has not been denicd to 
any Pannel. | Do: 

For it this was allowed, a violent Purſuer might 
prevent Probation, and render it impracticable. For, 


ſuppoſe one Man kill another in Self Defence, Wo 


Gentlemen walking can teſtity this; but to prevent 
the Probation of inculpata tutela, unblameable Self- 
Defence, they are cited as Parties; and they can 
prove by other two Perſons, at a greater Diſtance, 
their alibj, being elſewhere, which when the Pur- 
ſucr gets notice of, they arc made Parties allo; and 
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„ ingnitum. So that the ſaid violent Purſuer 
2 5 — all Probation, if the Defender were 
obliged to alledge alibi, being elſewhere, for the 


Witneſſes of his Exculpation. 


The * peremptory Defences proponed for 
the whole Pannels in both Libels, as 
totally excluding the ſame as ** Irre- 
levant, are as follows. 


* Poſitive. * Not guod or ſufficient in Law. 


1. HAT the Libel was irrelevant, as being 
general and indefinite, not condeſcending 


upon the Name, Deſignation, or any other Sign or 


Evidence, by which the Ship alledged to be ſeized 
might be particularly diſtinguiſhed, nor yet the Per- 
ſons Names alledged to be murdered, or to whom 
the Ship and Goods robbed did belong; which ſeem- 
ed to be abſolutely neceſſary in all ſuch criminal In- 
dictmenrs, not only as a Requiſite in Form, but in 
Equity and Reaſon ; without which, Perſons accuſed 
ſhould be in great Hazard from general and indefi- 
nite Libels, and precluded from their Means of De- 
fence, which otherways are obvious, when the Ac- 
cuſation is certain, ſpecial, and pointed. 

It was anſwered by the Purſuer, That he had li- 
belled as definitely and cloſely, as the Thing would 


allow; for it being libelled, that the Pannels did, 
without any lawful Cauſe or Warrant, attack a Ship, 


failed by her own Crew, and having her own Car- 
go aboard, and that they over-maitered the Ship, 
in an hoſtile Manner, and robbed the Goods : Theſe 
were certain Crimes manifeſt in themſelves, and if 
the Pannels a&ed them in ſuch a Manner, as to de- 
ſtroy the Ship and the Men, and imbezzelled the 
Cargo, ſo as no further Knowledge could be had 
thereof, it was only an Aggravation of the Crime, 
and could not hinder the Accuſation 

* articular to proceed; nor was any * Conde- 

ſtance. : 

ſcendance here neceſſary for Exculpa- 

tion : for of whatever Deſignation the Ship was, 
and whatever the Men and Goods were, yet the 
Crime was {till the ſame ; and that it was known in 
our Practice, Robberries and Depredations are ſu- 
ſtained, albeit neither the Quality of the Goods 
nor Owners be condeſcended upon; and in effect, 


the Pannels Defence of Indefinitneſs is ſuch, that 


if in the Road of Leith, before hundreds of Spe&a- 
tors, one Ship ſhould invade another, deſtroy her 
Men, ſeize her Goods, and ſink the Veſſel, where- 


by none of all theſe could be condeſcended upon, 


there could be no criminal Libei upon it, becauſe 
of the Defence of Indefinitneſs, which were moſt 
abſurd. | 

It was replied for the Pannels, That what was 
ſaid, did not take off the Objection of the Indefi- 
nitneſs of the Libel, which by our Form and Law 
can be the Ground of no criminal Accuſation ; for in 
all ſuch Procedures, debit conſtare de corpora delicti, 
the viſible Effect or Matter of the Crime ought to 
appear ; that is, that ſuch a Ship is taken by Pira- 
cy, ſuch Men murdered, and the like. It is incon- 
ſiſtent with the Nature of a criminal Accuſation, 
that Men ſhould be alledged to be murdered, Ships 
ſeized, and theſe not condeſcended upon, and by 
our conſtant Practice it is fo required: Nor can it 


for Piracy. RES 591 


be inſtanced, that ever any ſuch indefinit Libel 
was ſuſtained. There are no Queſtions whatſoever, 
that are more nice than theſe concerning the Life 
of Man, and therefore the Engliſhman Coke, 7 Rep. 
Calvin's Caſe, obſerves, that an Indi&ment ſhould 
be moſt curiouſly and certainly penned; 

and the f Old Books of the Majeſty, re- 14 3 Book 

. . . ed. 8 
quires ſeveral Things to be ſpecially 
expreſs d, as the Names of the Parties, Day, Year, 
Place, cauſe of Complaint, and Damage; and as it 
is neceſſary in Form, ſo this Form has been found- 
ed upon juſt Reaſon, for otherways theſe Inconve- 
niences ſhould plainly follow from general and in- 
definit Libels. 

Firſt, A Perſon indefinitly-accuſed of a Crime, 
as for Example, of Murder, without expreſſing the 
Perſon alledged to be murdered, can never be ſafe 
from an Abſolution or Acquitment in 
Courts; for how can he oppone his His being 
* Sentence Abſolviture to a ſpecial N e * 
Accuſation that aſterwards may be #5 


raiſed, ſeeing he cannot make the one meet the o- 


ther. And it Captain Green, and the 

other Pannels, ſhall be now f Afoil- ÞF 43/22. 
zied, this ſhould not be a good De- 

tence to them, neither in Scotland nor England, if 
they ſhould be afterwards criminally purſued, for 
attacking a Ship, and murdering of Men, ſpecially 
condeſcended upon, becauſe it is not clear, that the 
preſent Indi&ment, as drawn, did concern theſe 
ſpecial Accuſations ; and therefore Accuſations of 
that Nature ſhould be fo ſpecial, as that afterwards 
the accuſed be not brought to any further Diſtur- 
bance, 2. The Reaſon why ſuch Accuſations ſhould 


be ſpecial and definite, is, That the Pannels be not 
precluded from the obvious Defences, that tend to 


elide the Libel; as here in this Caſe, if the Libel 
were ſpecial and circumſtantiate, and ſome Deſig- 
nation given of the Ship and Crew, it might be in 


their Power to prove the obvious Defence, that ſuch 


a Ship was at the Time libelled, in ſuch another 
Part of the World; that ſuch a Ship was either caſt 
away by Storm, or taken by Pirates in ſuch a Place; 
or / that the Ship is yet extant, and the Crew alive: 
From all which, the Pannels are precluded by a ge- 
neral and indefinit Libel; and therefore Law has 


fixed the Forms in theſe Caſes, that ſuch Accuſati- 


ons be not vagrant and looſe. | 
It will not be denied, but that the Time and 
Place muſt be expreſs'd: The ſame Parity of Rea- 
ſon obliges to a ſpecial Condeſcendance of the Par- 
ty injured, Damage ſuſtained, as relating to ſuch 
particular Perſons. And the above- cited Sir George 
Mackenzie, in his Title of Libels, and the Forms 
thereof, does ſet down, That if the Defender crave 
the Purſuer to expreſs the Day, becauſe he offers to 
prove alibi, being elſewhere; then the Judge ſhould 
force the Purſuer to expreſs the Day, or elſe the 
Defender would be precluded from proving his In- 
nocence. The ſame Reaſon is, that the Purſuer here 
ſhould be particular, as to the Ship alledged to be 
ſeized, Oc. becauſe the Pannel might ofier to prove 
that that Ship was alibi, elſewhere, at the Time: 
And many more Defences ariſe from the conde- 
ſcending upon the Corpus delic!i, the viſible Effect 
of the Crime, than from the Circumſtance of either 
Time or Place. And this is not laid down condi- 
tionally, that theſe are not the Requiſites of a Cri- 
minal Indi&ment ; except firſt the accuſed propone 
their Defence, verbi gratia, alibi, for inſtance, elſe- 
where : But it is laid down as a Rule, That theſe 
are the Requiſites of all Criminal Libels ; and the 
| Reaſon 
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| Reaſon given is, That the Pannels be not precluded 


from their Defences : So that it is not 
* objert's. more * noticed, whether in this or 
that particular Caſe this Defect is pre- 
judicial, becauſe Neceſſity has firſt induced the 
Form; and then this Form turns to be a Law in all 


ſuch Caſes. And the forecited Sir George Macken- 


die, in the fame Paragraph, thinks it fo far a Re- 
= quiſite ot a Criminal Libel that the 
1.19717 wit Crime ſhould be particular f ſubſum- 
5 ed, that he brings it as an Argument 
why it ſhould be ſo, that it is declared by the 148th 
AR Parl. 12 K. Fames VI. That a Libel bearing 


common Regratin>, or Foreſtalling, in the general, 
| ſhall be relevant, without condeſcending on the 


Time or Way of committing the ſame ; And there- 
fore concludes, that ſeeing this was an Act diſpen- 
ſing with the regular way; Exceptio firmat Regulam 
in non exceptis, an Exception confirms the Rule in 
Things not excepted. And hence ir is not a good 
Argument, that the Purſuer has libelled as definite- 
ly and cloſely as he could in the preſent Matter: For 
better an Inconvenience ſhould be ſuffer'd in a par- 
ticular Caſe, than that a dangerous Preparative be 
laid down, of admitting indefinite and general Cri- 
minal Libels, u hereby poor Pannels may be preclud- 
ed from their Means of Defence. And this will 
ſerve to obviate the Argument arawn from a very 
infeazible Chance, ſuppoſed to fall out in the Road 
of Leith; which as proponed, will likewiſe be other- 
wiſe circumſtantiate as to a poſitive Probation, and 
not founded upon Conjectures and Preſumptions, as 
this Caſe is. | 

Nor can the Fiſcal altogether excuſe his indefi- 
nite Libel, fecing the Means was not wanting of his 
coming to the Knowledge of the Ship, it it be true 
what is libelled ; ſeeing the Ship was not ſunk, but 
ſold to a particular Perſon ; and by ſome Evidence 
of the Ship, the Crew might likeways have bcen 
known. | 


3. As Law and Form require ſuch Libels to be 
definite and ſpecial, ſo more eſpecially in this Caſe; 
becauſe Captain Green was clothed with a Commiſ- 
ſion under the Broad Scal of England, which em- 
power'd him to act in Hoſtility againſt all Pirates : 
And therefore a general and indefinite Libel, upon 
attacking and ſeiz ing a Ship in his Caſe, would feem 
very improper: For the Preſumption mult run in his 
Favours, That it any Acts of Hoſtility were done 
by him, they muſt be preſumed in Proſecution of 
his Commiſſion. This is not pleaded as a ſeparate 
Defence to elide the Libel; nor is it pleaded to 
have given him full Liberty to have ranged impune, 
with Impunity, but as a Specialty in this Caſe; that 
as it is a Defect in all Criminal Libels to be general 
and indefinite, ſo much more in this Libel, he being 

clothed with a Commiſſion, and hav- 
+ attack. ing Power to f aflail. And therefore 
the Preſumption runs in his Favours; 


except the particular Ship were condeſcended upon, 


known to be a Merchant and Trading Ship, and 
conſequently he out of his Duty in attacking the ſame. 
And therefore itis frivolous to object, that the Com- 
miffion obliged him to keep a particular Journal of 
whatſoever Veſſel ne ſhould attack hoſtily ; ſeeing 
the attacking of any Veſſel whatſoever is denicd, 


and the Argument from the Commiſſion only preſſed 
to this End, That no indefinite Libel of attacking 


Ships, is relevant againſt a Perfon clothed with a 
Power to attack in certain Caſes; and which the 
Accuſer was ſo far convinced of, that for ſupplying 


damnare; ſatius en: 


that Defect in his Libel, he in his Pleading and 
Information, is pleaſed to condeſcend upon this ſpe- 
cial Qualification, and Mark of the Ship attacked, 


That ſhe was a free Ship; Which therefore he is Cb. 


liged to prove. | 

The Purſuer was at the Pains to defend his Li- 
bels trom an Objection, as if they had wänted time 
and Place. The Pannels did indced conjoin this 
with the other; That as the determining the Time 
and Place ſeem to be abſolutely requiſite ; fo likewiſe 
the Condeſcendance upon the particular Names, and 

eſignations of the Ship and Perſon, both being e- 
qually and neceſſarily requir'd, that Pannels be not 
precluded from their juſt Defences. And the Time 
libelled comprehending the Space of Four Months 
being too indefinite; it is likewiſe reaſonable in ſuch 
a Caſe, that the Accuſer ſhould be more ſpecial; 
which the Pannels humbly remit to the Honourablz 
Admirals, and Lords Aſſeſſors. 


The Second Peremptory Defence proponed for 
the Pannels, was, That this being a Libel founded 
upon ſeveral Qualifications and Preſumptions, the 
ſame was no ways relevant, to infer the Concluſion 
of the Libel, A Proof of Crimes from Preſumprions, 
is very hazardous: And hence it is, that ſome 
Foreign Nations do not condemn to Death upon Ju- 
dicia, Tokens, but make them only 
Ground to * put to the Queſtion. * Tt. 
And many Lawyers are of Opinion, 
that the ordinary Pain of Death is not to be inflicted 
upon a Proof ariſing from Indicia, Tokens, tho ne- 
ver ſo pregnant. Ot this Opinion is Pharinacius, a 
great Criminaliſt, and many others; and fo is Bru- 
nemanus, ad L. ult. Cod. de Prob. | 
But in the next place, whatever the Diverſities of 
Opinions and Practices of Nations may be in this 


Point, yet it is certain, where Indicia, Tokens, art 


taken as a Proof, in order to Puniſhment by Death, 
they muſt be ſuch as amount to a full Proof, and 
leave no room for any Scruple or Doubt. This can- 
not be better expreſs d, than in the Words of that 
Excellent Conſtitution of Theodoſius the Emperor, L. 
ult. Cod. de Prob. Sciant cuncti accuſatores eam ſe 


rem deferre in publicam notitiam debere, qua munita 


ſibi idoneis teſtilus, vel inſtructa apertiſſimis documen- 
tis, vel Indiciis ad Probationem indubitatis, & lace 
clarioribus expedita : = = = - Let all Purſuers take 
notice, that when they bring a Matter into Publick 
Judgment, it ought to be ſupported by proper Wit- 
nefles, or plain Proofs, or undoubred Signs and 


Tokens, as clear as the Sun at Noon. And it will 


plainly appear from the Libel, that the Qualificati- 
ons therein narrated, are not ſuch Indicia, Tokens, 
as that Excellent Conſtitution requires; indubitata, 
undoubted, apertiſſima, luce clariora, moſt evident, 
clearer than Sunſhine, There muſt always Difference 
be made: Some have a probable Shew, and incline 
the Mind of the Judge; and yet cannot go the 
Length of a full Proof. L. 5. in Principio Pand. de 
Penis -- -- Sed nec de Suſpicionibus debere aliquem 
| m eft impunitum relinqui facinus 
nocentts, quam innocentem dammnare : Nor ought any 
Man to be condemned upon Suſpicion; for it is 
better that a guilty Man paſs unpuniſhcd, than that 


an innocent Man ſhould be condemned. Indicia & 


Præſumptiones, Tokens and Preſumptions, have much 
caſter Place, where conſtat de Corpore delicti, where 
the Subject of the Crime is viſible ; becauſe this helps 
to ſuſtain the Preſumption, and gives indeed the 
Indicia, Tokens, their juſt Weight, But theſe, in 
ſuch a Caſe as this, abi non conſtat de Corpora . 

| . where 
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where the Subject of the Crime is not certain, are 
hardly receivable, ſeeing they want to be applied to 
a particular Crime. Pt * 
This ſo neceſſary a Qualification of 4 Criminal 
Libel, 2t conſtet de Corpore delicti, that the Subject 
of the Crime ſhould be viſible, the Purſuer endea- 
voured to evade, by diſtinguiſhing betwixt Crimes 
that are cum Effettu permanente, have permanent 
Effects, and ſuch as have no permanent Effects. In 
the firſt, the Corpus delidti, viſible Effect of the 
Crime, was neceſſary, not in the lat- 
+ argues. ter; and therefore + ſubſumes that in 
ermanent Effects; becauſe all are libelled to be de- 
Broyed, and put out of Reach: But plainly this 
Diſtinction is againſt the Purſuer ; becauſe certainly 
Piracy, Robbery and Murder, are ſuch Crimes, as 
have permanent Ettects. | ; : 
By the Corpus delidti, Subject of the Crime, is 
not meant, that the Subject ot the Crime muſt be 
ſo extent, as to fall under the Senſes; but that the 
Loſs ſuſtained is felt and known, As for Example: 
In the Crime of Murder, tho' the Body cannot be 
reached, yet the particular Loſs is known: It is no- 
torious the Queen wants a Subject; Friends want a 
Relation, hom they can point out: In Piracy and 
Robbery, Merchants want their Ships and Goods: 
So that the Loſs is felt and known, tho' (de facto) the 
Subject cannot be pointed out. Whereas in this 
Caſe, no ſuch particular Evidences can be given: 
None can complain of any particular Loſs, either 
Queen or Subject. And this is the true Meaning of 
what is Corpus delicti, a Subject of the Crime. And 
whatever be the Import of the Objection againſt the 
Libel, yet it is certain, to alledge Qualifications as 
the Proof of a Crime, ubi non conſtat de Corpora de- 
licti, where the Subject of the Crime does not ap- 
pear, is moſt incongruons. And granting, as the 
Purſuer does further contend, that he has libelled 
a Corpus delicti, a Subject of the Crime; in fo far 
as he has libelled a criminal Fact, and Deed of Pi- 
racy, Robbery and Murder; which {till being ge- 
ncral, is not that Corpus delicti, Subject of the Crime, 
that Law requires. Yet it was never heard, nor 
can there be any Lawyer whatſomever adduced, that 
owns the Corpus delicti, Subject of the Crime, can 
be made out by Preſumptions and Qualifications. 
When once it is known that a Crime is committed, 
it may be owned that Indicia indubitata, undoubt- 
ed Tokens, ſuch as Law requires, may be a ground 
to fix the Guilt upon parricular Perſons ; becauſe 
there the Certainty of a Crime committed, does 
negatively inforce and give weight to the Preſump- 
tions adduced: But when it is not known that a 
Crime is committed, and that this is firſt to be 
made out; it is poſitively contended, this cannot 
be but by a poſitive Probation of con- 
+ legal. curring t habile Witnefles : For Pre- 
ſumptions may be apt to fix a Guilt, 
quando conſtat de Cor pore delictj, when the Subject 
of the Crime appears, or that the Fact was done, 
but not before. | 9 
In the Third Place, the Preſumptions libelled are 
very far from being of that nature, as to be conclu- 
ding to a Conviction; and of that Certainty and 
Clearneſs as Law requires. All- Probations in Cri- 
minal Caſes ſhould be infallible and certain; and if 
there be any Meaning put upon Preſumptions found- 
ed upon for proving a Crime, other than to infer a 
Crime ; that is to be laid hold upon, according to 
the manifeſt Principles of Law and Humanity. 
Now the Qualifications libelled, are either ſuch 
VoL. V. | 


the Caſes libelled, there could be no 


Por Piracy, p. 593 


as not only can bear an obvious Senſe, different 
from what is impoſed, but even a probable one; or 
are ſuch as are vagrant Expreſſions and Hear-ſays, 


importing little or nothing, and cannot be applied 


to the Crimes libelled. 


1. The Chyrurgeon his having heard Shooting at 
a Diſtance, while in the mean time he ſaw no En- 
gagement; can eaſily be applied either to Shoot- 
ing from other Ships, or Shooting upon Salutation, 
Oc. | 
2. That he did fee the Worceſter riding in her 
Birth, and another Ship (as it were) towed to her 


Stern. 1. It is only Conjecture, being at ſuch a. 


Diſtance. 2. It is improbable, becauſe it is not the 
ordinary way ; and hazards the Ships falling foul of 
one another, in ſuch common Roads ; which might 


be a Ground to the Chyrurgcon's Miſtake at ſuch a 


Diſtance. 

3. That he did ſee the Goods lying lumber d up- 
on the Deck when he came aboard. t. It is uſual 
in Coaſt- Frading, that the Goods are brought by 
Sloops, and ſo laid upon the Deck till they be ſtow- 
ed. 2. This might be occaſioned by the Ship's 
drawing Water. And to what concerns the Word 


Busking, and bringing Water trom the Shore, it is 


raken notice of in the Exculpation. 

4. That when the Doctor enquired what was the 
occaſion of the Goods lying in confuſion, Captain 
Madder ſhould have anſwered, Damn you, &c. might 
proceed from the ſaid Captain Madder's being in a 
Paſſion, and concerned for the Goods being dama- 
ged, and a Tarpauling-Temper, very uſual among 
Scamen. | | 

5. That the Chyrurgeon did dreſs two wounded 
Men; firſt, one is dead, another is not named in the 
Libel; and the Black as the other two alſo, might 
have got their Wounds by fighting among them- 
ſelves, which is not unuſual ; and the rather, that 
they appeared unwilling to tell the Chyrurgeon, of 
purpoſe to conceal their Quarrel from the Cap- 
tain. 

6. As to what is alledged to have occurred be 
twixt the Doctor and the Linguiſter, Fr/t, It is on- 
ly Hear- ſay; in the ſecond Place, there might be a 
Ship ſold to Coge Commodo, but not taken by Cap- 
tain Green, and it is improbable he would have 
bought any Ship taken by Piracy upon that Coaſt. 

7. What is libelled about Reynolds and his Siſter; 
their miſſive Letters, 1s tar trom being any Qualifica- 
cation: For, Frſt, Reynolds's Letter is 
only a Double. It is ſtrained to put F Copy. 
ſuch a Gloſs upon the Expreſſion (ba ſe- 
ly eonfeſs) to imply a Guilt, and a Guilt confeſſed ; 
ſeeing the Words may eaſily bear the Meaning of a 
falſe Accuſation, and is explained by a ſubſequent 
Expreſſion, That he would rather die innocent, than 
accuſe any Man falſely; and in the beginning of 
the Letter, declares, he knew nothing of 1 the Mat- 
ter. 


8. What relates to Haines his Intercourſe with Anna | 


Seaton, and others, are nothing but general and am- 
biguous Expreſſions, from which nothing can be ga- 
thered of the Crimes libeiled, and infers no more, 
than that he was uſing ſome Stratagems to gain his 
Miſtreſs. h 

And as to the Expreſſion of the Wickedneſs com- 
mitted aboard their Ship, it may eaſily relate to 
other Crimes, which are but too trequent in ſuch 
Voyages; as alſo, as to what was done aboard af- 
ter the Ship was in the Harbour; and as to the libel- 
led Expreſſion uſed by Haines againit Captain Mags 
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der, as the {ame is general and indefinite, relating to 
no particular Crime, fo this might ariſe from ſome 
particular Pique and Prejudice againſt 
About. Captain Madder As to what follows 
* anent the Condition of the Cargo, 
when the Committee of the Council unloaded the 
Ship, it is ſufficiently taken off in the Exculpa- 
tion. | 
Laſtly, As to what is libellea anent the African 
Company's Seal; Firſt, It will not be pretended, 
that the Company were in uſe to give their Seal to 
any Ship whatſomever trading by their Commiſſion. 
2. It any had caſually gotten the Seal, there are an 
hundred Ways whereby the ſame might have come 
to the Norceſter's Crew without Piracy. And 3. 
The Scal found aboard and which is lying in the 
Clerk's Hands, which has a Ship for irs Creſt, might 
have given occaſion to this Miſtake. | 
It being plain, that the Qualifications libelled, 
are not of that Import to. give a full Conviction ; 
the Purſuer's Argument adduced from the End of 
Probation, which is ro find out the Guilt, and con- 
vince of the Truth, may be plainly taken off ; that 


there is no ſuch convincing Proof, as can fully and 


certainly determine any Judge, but, at moſt, reſolves 
in a conje&ural Proot, never to be admitted to take 


away the Life of Man. 


The Purſuer allows, that if every one of the Cir- 
cumſtances ſhould be taken ſeparately, they would 
not be ſufficient ; but being taken jointly, and ac- 
cording to the S-ries of the Thing, they amount to 
a full Proof and Conviction ; and this is the Nature 
of all cumulative Probations, which is not to be diſ- 


joined, Quæ uon proſunt fr: oy multa juvant : The 


Purſuer does likewiſe adduce Arguments and Au- 
thoritics for a cumulative Probation to be of this Na- 
ture, that there needs not two concurring Witneſſes 


for every Circumſtance. In anſwer to which, the 


Pannels do {till plead, there is a great Difference to 
be made betwixt Caſes where previouſly, conſtat de 
corpore delicti, the Subject of the Crime appears, and 
that Preſumptions are only fixed upon to find out 


the guilty ; and theſe Caſes where in general a Crime 


is libelled, altho* Preſumptions may be admitted 
in the firſt, yet never in the other, as is already ob- 
ſerved. 2. In all Caſcs, Preſumptions muſt be ſuch 
as leave no room to doubt, and muſt not only have 


a Probability with them, but a concluding Certainty, 


which does not give ground to Suſpicion, but plain- 
ly and firmly convinces ; which Certainly cannot be 
inferred from the Qualifications libelled ; all which 
either can bear a different Conſtruction, or are ſuch 
vagrant Hear- ſays, and indefinite Expreſſions, as 
amount to no certain and ſpecial Crime. 3. Such 
Preſumptions cannot be conjoyned, which particular- 
ly taken, are either of ſmall weight, or amount to 
very little, or that they can probably bear another 


Senſe and Meaning, as has been demonſtrated. 


And, 4. As to the Conjunction of a cumulative Pro- 
bation, there is a difference to be made betwixt 
Crimes that are continued, and where the Proof may 
be had from the Reiteration of the Acts, and thoſe 
other Crimes which conſiſt only in Fact or Deed. 

In the firſt, a cumulative Probation may be ad- 
mitted ; as in a Libel of Bribery, one Witneſs may 
be admitted for one Fact, another for another, and 
ſo a Third, which may conjoin, altho there be not 


Two concurring tor every particular Fact, if there 


be other concurring Evidences and Arguments: But 
where there is one poſitive Fact libelled, this does 
not ſo eaſily admit of a cumulative Probation, eſpe- 


cially which is always to be taken along, where the 


Crime is not ſpecified and determined, as in this 
Caſe, and that the ipſum cos pus delicti, the Subject of 
the Crime it felf, is {till to be made out: So that the 
Texts of the Law, and Authorities made uſe of by 
the Purſuer, may be eaſily cleared, that either they 

relate to civil Caſes, as J. 3. par. 2. digeſt. de teſtibus 
where there mult be a Preference of a civil Right of 
the one to the other : Or if the Texts and Autho- 
rities relate to Crimes, the Indicia, Tokens, allow- 
ed by them, muſt be indubitata & luce clariora, un- 
doubted, and clearer than Sun-ſhine ; and preſup- 
poſes a Crime committed, & corpus delicti, the Sub- 
ject of the Crime, and tends only to fix the Guilt. 
And it is poſitively denied, that there is any Law, 


or Lawyers, allowing any cumulative Probation to 


prove a Crime in general, bi nom conſtat de corpore 
delicti, where the Subject of the Crime does not ap- 
pear; and this is a Speciality in the Caſe of the 
preſent Pannels ; and the Honourable Judges, and 
Lords-Aſſeſſors, are earneſtly intreated to conſider 
it; which does really diſtinguiſh them from the other 
Caſes mentioned by Lawyers; all which 

relates to Delicts actually commit- Crimes. 
ted, and that the Preſumptions de- 
duced tend only to fix the Guilt: But when a 
Crime is alledged in general to be committed, and 
no ſpecial Condeſcendance upon hat Subject, 
upon whom, and againſt whom, Preſumptions 
there are not ſufficient, without concurring habile 
Teſtimonies ; even ſuppoſing ſuch a general indefinit 
Libel could be relevant, againſt which there are a- 
bundance of Arguments already given; for unleſs 
a Fact be proved, even Confeſſion is not ſufficient 
to fix a Guilt, as muſt be acknowledged by all; 
much leſs Preſumptions, except the Fact be once 
known. | | 


| The Grounds of Exculpation. 


As the Pannels are confident, the Lords Judges 
will not find the Libels fo general and fo qualified, 
relevant to infer the Pains o Death; So for further 
clearing their Innocence, they offer the Grounds of 
Exculpation following, which are either inſtantly in- 
ſtructed, or offered to be proved. | 

And this may be laid down, which cannot be 
denied, that Preſumptio non delicti excludit preſump- 
tiones delifti, the Preſumption of a Crime not com- 
mitted excludes the Preſumption of a Crime; to 
which Purpoſe, Carpz. Part. 3. Q. 123. Num. 69, 
and in the ſame Place, in dubio ſemper in mitiorem 
partem eſt preſumendum. In a doubttul Caſe we muſt 
always take the more charitable fide ; where he cites 
Multitudes of Lawyers. | 

I. There is no reaſon to ſuſpe& the Pannels of 
the Crimes libelled, being Perſons of entire Fame, 
without any Imputation as to their antecedent Life. 

2. That they were under a Charter-Party, com- 
miſſioned to a Trading Voyage, and Inſurance made 
upon Ship and Cargo, which does remove all Su- 
ſpicion of Piracy, ſeeing ſuch do ordinarily aſſociate, 
and out-rig themſelves tor that end. 

3. A ſtrong Argument of the Pannels Innocence 
as to Piracy, is, That they were upon their Voyage 
homeward, to make account to their Fraughters and 
Owners ot their outward Cargo and Returns; of all 
which they have exact Journals and Accompts, and 
upon their coming to Frazenburgh gave Advice to 
their Owners of their Arrival, which was inſert in 
the Publick Prints from London, as is uſual, and 
likewiſe ſent a Packet over Land from Frazenburgh 


to the African Company in Scotland, from Mr. In- 
; Hes 


» Imprijon- 
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es their Correſpondent in the Eaſt- Indies, which is 
not to be ſuppoſed a Pirate would be entruſted with: 
Whereas, when ſuch turn Pirates, It 1s uſually for 
their own Profit, and fo not only rob others, but be- 
gin firſt with their Owners, and are not found to 
return to make any ſuch Accounts; which 1s a 
ſtronger Proof of the Pannels Innocence, than any 
Circumſtance libelled ro the contrary. | 

4 Menochens de preſumptimibus, lib. 5. Pref. 59. 
treating of the Preſumptions of Innocence, lays down 
two very pregnant, Firſt, That if the guilty Perſon 
could flee and did not, that very Preſumption waſhes 


away the Guilt; and gives account of a Caſe out of 


Lucian de amicitia, that Antiphilus and Demetrius 
being accuſed of Sacrilege, were diſmiſſed by the 
Prator, becauſe when they could have fizd, they did 
not. A ſecond, when the accuſed Party offers him- 
ſelf to the Judge, it is a ſtrong Preſumption of his 
Innocence, ſince the Innocent fear nothing, and the 
Guilty have always the Puniſkment before their Eyes: 
Both theſe favour the preſent Pannels; for the Ru- 
mour was ſoread, and came to their Ears ſome Weeks 
before they were impriſoned, and yet none of them 
offered to flee; and one Ballantine being at full li- 
berty amongſt his Friends the Time 
of the * Incarceration of the reſt, did 
| of his own accord offer himſelf to Priſon. 

5. That the all-dged Contieſſion made by the 
Chyrurgeon, muſt. certainly labour under ſome Mi- 
ſtake, becauſe, altho' he mentions the Attack to 

have been at Callicut, and that he heard the Ship 
was ſold ac Keilon, which are at leaſt Fiity Leagues 
diſtant : And altho' he was aboard all the Time; 
yet he makes no mention how the Ship was brought 
along, or any Thing relating to it. 

6. It is off:rcd to be proven, at the Black who 
is alledged to be wounded in the Action, was not 
aboard Forty eight Hours before the Worceſter ſailed 
from the Coalt of 7Malabar. And further, that the 
Black declared when he came aboard, that he got 
the Wound in his Arm by the Bite of a Snake. And 
further, it can be inſtructed by Chyrurgeons, that 
the Wound, as it well appears, is more probable to 
have been got that way than by Gun-ſhot. 

7. Whereas it is libelled, That the Ship was at- 
tacked by the Morceſter's Sloop upon the one fide, 
and her coming up upon the other : 

It is impoſſible a Piracy of that Nature could 
have been committed upon the Coaſt of Malabar, 
and not certainly known in Ezgland long beiore the 
Arrival ot the Ship, ſuch is the exact Correſpondence, 
eſpecially as to ſuch Matters; nor could the Cap- 
tain either have traded upon the Coalt, or been re- 
ceived by the Factories and Governors there, it he 
had commitred any ſuch Piracy; whereas it is offered 
to be proven, that aiter the Time libelled he was a- 
ſhore kindly entertained, exchanging Letters with 
the Governor of Anujango, and had Inſtructions and 
Recommendation from thence to the Governor of 
Fort-IWV/illiam upon the Coaſt of Bengal, whether he 
was obliged to go for refitting his Ship, and ſtop- 
ping the Leak, which he could not conveniently do 
at Malabar, becanſe of the want of Timber, Cord- 
age and Money to be taken up upon Bottomry. 

8. It was aſſerted by the Fiſcal in the Time of 
the 'Trial, that the Action laſted two Days and a 
half, which is a moſt improbable Story ; tor either 
the Night would have ſeparated them, or the Ship 

attacked might rather have run a-ſhore, than fall in- 
to the Hands of the Piratcs. 
9. That the Word Busking, libelled as a Term 
agniying, a Ship preparing to fight, has a quite 
OL. V. ä 


rend. 


for Piracy. 595 


different Conſtruction in the ordinary Acceptation a- 
mong Seamen, and ſignifies, bearing cloſe upon the 
Wind by a preſs Sail. 

Io. It is offered to be proven, that their Water 
was ſtaved on the Coaſt of Malabar in a Storm, and 
not by Busking, as is libelled. | 

11. And to“ redargue the Circum- 
ſtance libelled, that the Goods were * Refure. 
not right ſtowed ; it's acknowledg'd 
the Ship was ſix Months in à Harbour at Bengal, 


after the libelled Engagement, and there loaded and 


unloaded : So that they had all opportunity to ſtow 
the Goods as they thought fir, and certainly they 
were ſtowed as ſuch Goods uſually are, which can- 
not be preſs'd without Damage. 

12. That the whole inward Loading does not 
amount to a Value beyond what might be reaſonably 
expected trom the outward Cargo, in a Trading 
Voyage to theſe Places. 

And Laſtly, That in Janvary prececding, the 
Time of the alledged Action, there was a Proteſt 
taken by the Pannels againſt the Governor of Ce- 
chin, tor not allowing the Ship Horcefter to be re- 
fitred there, which ſhe extreamly needed before ſhe 
could return to Europe; and ſo was in no Capacity, 
either to fight or take a Ship, as is libelled, in the 
Months of February, March, April, or May there- 
after; and was a Ship ſheath:d with Lead, and 
therefore altogether untit tor ſuch Action; as alſo a 
ſlow Sailer, and has not the leaſt Mark of any Gun- 
ſhot upon her. 

So that upon the whole Matter, The Qualificati- 
ons libelled being fo weak and conjectural, and the 


Preſumptions of Innocency ſo ſtrong upon the other 


Hand; it is confidently expected, that the Honour- 
able Judges and Lords Aſſeſſors will reject the Libel, 
and let the Pannels go free; which they expect from 
the Juſtice or the Nation, and the 

Humanity with which they are in uſe f Cortes 
to treat all Strangers. 


An ANSWER to the Fiſcal's Cit as 
tions : With the Counter-Citations for 
the Pannels. 


FT" HO' the Doctors differ about the Force of 

Preſumptions, and the Etfect of Probation, 
ab Indiciis & Argumentis, from Preſumptions and 
Arguments; yet they all agree, that Parellels drawn 
from civil Cauſes to criminal ones, are not univer- 
ally to be admitted. Now the Fiſcal cites L. 3. $. 2. 
de Teſtibus, for evincing that Preſumptions, Indicia 
Argumenta, Tokens and Arguments, are to be 
received. 

This Law is taken out of the Fourth Book de 
Cognitionibus, written by Calliſtratus; the which 
Book only treats of civil Caſes, as is maniĩfeſt from 
the Title of that Book, diſpers'd in the 
F. and “ congeſted by Labittus, to * colli2ed. 
which I refer. Wheretore this being a 
Reſcript of the Emperor Hadrian, in a civil Cauſe, 
can never be applied in a criminal one, 

The next Citation is, L. 22. C. ad I. Cor. de fal- 
fis, which is a Reſcript of the Emperor Conſtantine 
to the Governor of Rome, about a forged Writ. 
Now as the Law ſays, ſuch Forgeries 
can only be diſcover d by f Collation + Comparing 
of Writs, Arguments inferr'd from / Hands. 
thence, and Witneſſes. And it is well | 

| Gggg 2 known, 
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known, that in our Law we have Two 
Ways of * Improbation ; the Direct, 
and the Indirect. Now to apply that 
to the Crime of Robbery or Murder, which mult 

be proven f liquidiſſime, and not by 


* Di pro. ne. 


1 mo? cle * Writs, ſeems very || anomalous. 
* Writing Belides, Crimes, according to their 
|| irregatar. different Nature, muſt bc diverſly 


proven; ſome by Ear-witneſles, as 
Blaſphemy, Hereſy, Curling of Parents, Cc. O- 
thers by Eve-witnefles ; as Robbery, Murder, Cc. 
And the Witnefles competent for proving the one 
Crime, arc not ſo in the other. 

The Third Citation is out of Antonius Matheus 
de Criminibus, ad Lib. F. 48. Tit. 15. C. 3. N. 4. 
The Fiſcal cites the latter End of this Section; but 
omits to ſer down what the Author refers to in the 
C. 6. of that Title; the doing whereot will ſerve for 
an Anſwer. 
audiendus; at f Argumenta alia concurrant, audi- 
endas eft : One Witneſs is not to be regarded; but 
if other Arguments concur, he is to be regarded. 
Now theſe Arguments muſt be taken out of the 
C. 6. of that Title. Argumentum nthil eſt aliud, quam 
Ratio que rei dubiæ facit fidem ; C eſt vel neceſſarium, 
wel contingens. Neceſſarium, cujus Conſequentia ne- 
ceſſaria eſt ; weluti coiviſſe eam que peperit, furtum 


feciſſe, qui rem furtivam efferens deprehenſus eſt. Con- 


zingens, cujus Conſequentia probabilis eft ; veluti, 


cædem feciſſe, qui cruentatus eſt ; © An Argument is 
© only a Reaſon which proves a doubtful Thing; 
ce and is cither neceſſary, or contingent. That is a 
& neceſſary Argument, whoſe Conſequence is ne- 
& ceffary : As forinſtance, That ſhe who has brought 
& forth a Child, has certainly known a Man; or that 
© he who is taken in the Fact carrying off ſtoln 
© Goods, has certainly committed Theft. A con- 
ce tingent Argument, is that whoſe Conſequence is 
cc only probable : As for inſtance, That the Man 
&© who is bloody, has committed Slaughter. The 
neceſſary Argument obrains in criminal as well as in 
civil Caſes; but the contingent one, which the 
Lawyers call a Preſumption, is not of ſuch Force. 
However, our Author is of Opinion, that Contin- 


gentia Argumenta quanquam fingula fidem non faciant, 


plura tamen conjuntta crimen manifeſtare poſſunt. Rem 
uno atque altero exemplo declarabimiis. Occiſus eſt 
Calendis Mzvius: Titius perempti inimicus fuit ; eidem 
Sepius non ſolum interminatus, ſed IT infidiatus efl : 
Cum deprebenderetur iiſdem Calendis in loca cædis, 
cruentatus, cum gladio cruento, ad menſuram vulneris 
fatto, toto wultu expalluit ; interrogatus, nibil reſpon- 
dit, trepide fugit. Hic fingula quidem Argumenta in- 
firmiora ſunt, univerſa tamen cadis autorem Titium 
evidenter defiguant. Simile eſt ilud, Clodius cum 
Pompeia : Nudus cum nuda reperti ſunt in eodem Cu- 
bili; preteriit id momentum quo tur pitudo perfici po- 
tuit. Jam olim ille mulierem deperitat, ad ſtuprum 
per literas ſollicitaverat. 
dulterii damnare? © Tho contingent Arguments 
« ſingly by themſelves make no Proof; yet ſeveral 
& Ff them join'd together, may make the Crime evi- 
& Jent. We ſhall make it plain by an Inſtance or 
© two, Mevias was kill'd on the firſt Day of the 
& Month: Titius was an Enemy to the Perſon kill'd, 
& and not only frequently threaten'd him, but way- 
ce laid him. And when he was found on that fame 
& Day of the Month in the Place of Slaughter, 
4 bloody, with a bloody Sword, anſwerable to the 
& Dimenſions of the Wound; he look'd as pale as 
cc Death : Being examin'd, gave no Anſwer, but 
& run away in a Fright. In this Cafe, indeed, the 


The Poſition is, Unus Teſtis non eſt 


Onis dubitet utrumque A 


Arguments ſingly conſidered don't fay much: 
but taken all together, they plainly prove T;- 
tius to have been the Author of the Murder 
© What follows is ſuch another Inſtance. Clodius 
* and Pompeia were found naked in the ſame Bed 
* but not in the Act; the Time for that was paſt + 
** But he had long courted the Woman, and ſolli- 
cited her to Lewdneſs by Letters: Then who 
can make any Doubt to charge them both with 
Adultery?” Now there being in the preſent Caſe 
no ſuch Preſumptions as theſe are ; the Rules laid 
down by this Lawyer Mathæus, ſhew 
the Circumſtances libelled are not re- fie. 
levant. | 

The Fourth Citation is from Gail. I. 2. Obſ. 66. 
N. 12. The ſetting down of the Title of the Ob- 
ſervation, which is Fus venandi an Servitus fit realis 
vel per ſonalis, Whether Hunting be a real or per- 
ſonal Service; and alſo the Apoſtle of the Section 
which is, In Materia Decimarum, teſte. fingulares 
probant ; In Matter of Tythes, ſingle Witneſſes are 
good; does ſhew, that the Matter there treated is 
Civil, and not Criminal. And many Things are 


allowed in civil Caſes, which are not in criminal. 


A. Mathzus ad Lib. F 48. Tit. 15. de Probationi- 
bus, Cap. 2. Num. 1. Quicunque Teſtes in Caufis 
civilibus eſſe non poſſunt, iis nec in Criminalibus Teſti- 
monii dictio eſt. At nia contra; quicunque in Cauſis 
civilibus audiuntur, ii etiam in criminalibus audieudi 
ſunt. Graviora enim criminalia Judicia civililus 


ſunt, ideoque & Teſtium major delectus adhibendus eſt. 


” Whoſoerer cannot be Witneſſes in civil Cauſes, 
i Are not to be admitted in criminal Cauſes. Put 
the contrary does not hold; viz. That whoever 


ce may be Witneſſes in civil Cauſes, may alſo be ad- 


Cc = -. * - - . 
A mitted in criminal Cauſes : For criminal Cauſcs 
© are of more Weight than civil Caufcs ; and there- 


T4 o - . 
© fore in criminal Cauſes, we ought to be more nice 


ce in the Choice of Witneſſes“. And the Author il- 
luſtrates this Doctrine, by Examples ſet down in 
that Chapter. | 

What has been ſaid, will ferve to anſwer what is 
cited out of Giurba, and Ma ſcardus. 

The Citation from Carpzovius's Criminal Pra- 
ccicks, Q. 1 23. N. 57. is imperiectly excerpted: For 
I ſhall give no other Anſwer, tiian what is in the 
ſame Place, from N. 55, to N 59. Probantur etiam 
Indicia ad Torturam per unicum Teſtem, in caſu quo 


plura Indicia ſimul concurrunt, ſuper quibus Teſtes exa- 


miati diverfimode deponunt ; ac unus de uno, alter de 
alio, tertius etiam de alio teſtificatur : Tum enim em- 
nium Teſtificatio fimul juni a, verifimiliter facit de Reo, 
qui propterea ſub Tormentts interrogari poteſl. Etfi 
enim hac de re non omni ex parte Interpp. conveniant, 
nec defint qui Aſſertionem hanc ſimpliciter rejiciant : 
Teſteſque hoſce, ut ſingulares conjungendos non eſſe au- 
tument, eo quod finguli Teftes haudquaquam fidem fa- 


ciant. Veriſſimum tamen eſt, plures imperfettas Pro- 


bationes in Caufis capitalibus c njungendas eſſe ad ple- 
nam Probationem faciendam, quoad effeftum torquen- 
di: Quod communiter D4. placuiſſe, licet namque 
unicum Indicium ab uno Teſte probatum, ſemiplenam 
Probationem & Fidem, ad Quaſtionem de Reo habendam 
non faciat : Secus tamen res ſe habet, fi plura Indicia 
concurrant, & conjuntiim reum aggravent, quorum 
unumquodque per Teftem fingularem probetur. Nan 
una Pr aſumptio aliam adjuvat ; plurimaque Iudicia 
conjuntta F dem faciunt. Quod ipſum tamen non 
aliter accipi velim, quam hiſce tribus concurrenti- 
bus. Primo, Ut Teſtes fint omni exceptione majores 
& idonei, ac Vita probate. Secundo, Ut deponant 
ſuper Indiciis proximis delifo, non etiam ſuper valde 
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ori Indiciis. Tertid, Indicia ſuper quibus Teftes 
iti ſiugulares deponunt ſunt plura, & talia quæ red- 
Junt animum Fudicis quaſi certum quod Reus deli- 
querit . Quorum alterutrum fi deficiat, nullum in 
Jure habeant Effetum. © Preſumptions make Tor- 
& ture lawful, when there is but one Witneſs, in a 
« Caſe where ſeveral Preſumptions concur, upon 
« which Witneſſes being examined ſwear in a different 
Manner, and one witneſſes as to one Preſumpti- 
on, another as to another, and a third concerning 
« . third. Then all their Evidence being joined to- 
« gether, makes the Charge againſt the Perſon pro- 
« bable, who therefore may be examind by Tor- 
ture. For tho' Interpreters don't all agree in this 
c point, and that ſome of them do abſolutely reject 
this Opinion, and think theſe Teſtimonies are not 
« to be joined, becauſe ſingle Witneſſes don't make 
“proof; yet it is a certain Truth, that in 
Capital Caſes ſeveral imperfect Proots are to 
ebe joined together in order to make a full 
« Proof as to the Effect of Torture. This 1s 
the common Opinion of the Doctors; for tho 
one Preſumption prov'd by one Witneſs, does not 
« make halt Proof in order to examine the Priſoner 
« by Torture, yet the Matter is otherwiſe, it ſeve- 
ral Preſumptions concur jointly to charge the Pri- 
« ſoner, of which any one may be proved by a ſin- 
« ole Witneſs ; for one Preſumption ſtrengthens an- 
« other, and many of them joined together make 
cup a Proof. But I would not have this to be un- 
« derſtood to be ſo, except when thoſe three Things 
© concur: 1. That the Witneſſes be above all Ex- 
© ception, proper in the Cafe, and of a good Lite. 
« 2. That they ſwear as to Circumſtances immedi- 
© arely relating to the Crime, and not as to thoſe 
ce which are very remote. 3. That the Preſumpti- 
ons upon which thoſe ſingle Witneſſes ſwear, be 
« ſeyeral and ſuch as in a Manner may fatisfy the 
e Judge, that the Priſoner is guilty of the Crime. 
<« But if any of thoſe Things be wanting, they can 
« have no Effect in Law. : | 
The Preſumptions in Suintoun's Caſe were not in 
the Indictment, but in the Probation, and ſeem to 


* 


* 


* 


* 
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have been very pregnant and near, whereas theſe 


libelled againſt Captain Green are moſt remote. 
But to put this Matter in its true Light, the Ho- 
nourable Judge and Aſſeſſors are deſired to remem- 
ber, That Preſumptions never reſpe& the Delict, 
or the Corpus delicti, but the Delinquent, and the 
Perſon of the Accuſed : For as Menoch. de Preſumpt. 
L. 1. O. 8. N. 2. very well ſays, Præſumptio verſa- 
tur circa id quod geſtum eſt, ſed ignoratur qualiter 
geſtum; a Preſumption relates to the Thing done, 
but not to the Manner of doing it. Now, in the 
Opinion of all Lawyers, Delictum debet eſſe mani- 
feſtum, a Crime ought to be manifeſt. Julius Cla- 
rus, Sententiarum Lib. 5. Q. 4. Sciendum eſt autem 


quod in omnem Caſum nunquam debet Juden proce- 


dere ad aliquem actum, niſi prius illi conſtet Delictum 
ipſum fuiſſe commiſſum. But you muſt know, that 
* a Judge in no Caſe ought to proceed to any Act 
of Court, except it appear to him before-hand 
© that the Crime was committed. And in that 
Place, illuſtrates this Doctrine by Examples, and the 
Authority of other Lawyers, to which I refer. His 


Sentiment in the End of that * being, Et 


ubi conſtet Scelus non inter veniſſe, filebit Proceſſus : 
And where it appears that no Crime has been com- 
mitted, Proceedings mult ſtop. | 
So that ubi conſtat de delicto, where the Crime is 
certain, the Doubt and Controverſy ariſes about the 
Delinquent, ſo as it is uncertain who is the Per- 
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ſon guilty, or the Committer of this Crime, whe- 
ther it be Robbery, Pfracy, or Murder. Thoſe who 
admit of Probation, per Indicia & Argumenta, by 
Preſumptions and Arguments, diſtinguiſh theſe into 
Proxima & Remota, near and remote; and to each 
of them give a different Effect in Law. Capr. O. 
120. N. 6. Indicium definitur argumentum delitti per- 
petrati demonſtrativum, ſeu Iudicativum. Idem, Q. 
121. N. I. Indicia propinqua ac certa, quorum unum- 


quodque per ſe ſufficit ad Torturam. Hujus generis 


indicia non veriſimilia ac probabilia ſed certa, non 
levia aut perfunctoria ſed urgentia; non dubia aut 
equivoca, que multip'iciter interpretari queunt, ſed 
concludentia, & ad Delidtum inferentia ſunt, & Cri- 
mini quaſi inharent, ita ut iis apparentibus, nihil nz 
i Rei Confe(ſio deefſe videatur, And N. 14. & ſeqgq. 
ut Indicium ſemiplenæ Probationis per ſe folum ſuf- 
ficiens & Tioneum fit ad Torturam, tria requiruntur, 
1. Ur Teſtis ille unicus fit omni exceptione major. 
2. Ut hic Teſtis dermnat de au immediato, quod 
feeri intelligitur, fi Teſtis ſuæ aſſertionis rationem per 
ſenſum cor porenm rei convenientem reddat, quod 
nempe f ſemet Delic/um ab accuſato perpetrari ui- 
derit vel preſens interfuerit. Quare, Si Teſtis non 
de ipſo crimine deponat, ſed de aliquo atlu ad de- 
lictum proxime accedente, Iudicium ſuſficiens non fa- 
cit. Sicuti nec illius Teſtimonium idoneum ac ſuſſici- 
ens eſt, qui deponit de Delidto quod in oculos cadit, 
& rationem reddit de alio ſenſu. 3. Ut Teſtis ver- 
bis dilucidis & indubitatis de Crimine teſtificetur. 
A Preſumption is defined to be a demonſtrative 
* or declarative Argument of a Crime committed. 
* ©. 121. N. 1. Near and certain Preſumptions, 
* of which every one is ſufficient of it {elf to ju- 
* ſtify Torture. Preſumptions of this kind, ought 
not to be likely or probable, but certain; not ſlight 
* or trifling, but urgent; not doubtful or equivocal, 
* that may admit of many Interpretations, but 
* concluding, really inferring the Crime, and ſo in- 
* ſeparable from it, that thoſe Preſumptions ap- 
pearing, there ſeems to be nothing wanting but 
* the Confeſſion of the Criminal, & N. 14. and 
following. To make the Preſumption of half full 
* Proof ſufficient to juſtify Torture, there are three 
Things required. 1. That that one Witneſs be 
* beyond all Exception. 2. That the Wicneſs 
* ſwear as to the immediate Act, which muſt be 
* underſtood, that the Witneſs give for the Rea- 
** ſon of his Aſſertion, ſome bodily Senſe proper 
* to the Thing; as for Inſtance, that he ſaw the 


Crime committed by thy Priſonner, or was pre- 


* ſent at the Time: Therefore if the Witneſs don't 
* ſwear concerning the Crime it ſelf, but concern - 


ing ſome Act that comes next to the Crime, it 


* 15 not a ſufficicnt Preſumption. So neither is his 
* Evidence proper and ſufficient, who ſwears con- 
eerning a Crime that is the Object of Sight, and 
gives an Account of it from ſome other Senſe. 
3. That the Evidence concerning the Crime be 
in clear and not doubtful Expreſſions. After 
which our Author gives Examples; and it is to be 
obſerved, That theſe Judicia, Preſumptions, are re- 
quir d in order to torture; for they are not, in this 
Author s Opinion, ſufficient to condemn, unleſs they 
be Certiſſima, Iudubitatiſſima, & Luce Meridiana 
Clariora, moſt certain, undoubted, and as clear as 
the Sun at Noon, in which Caſc they have the Et- 

fect of a compleat Probation. | 
The Indicia remota, remote Preſumptions, which 
are alſo term'd, Dubitata, Semipleua, qua rem ve- 
ram eſſe arguunt, non ſemper ſed plerumque tan- 
tum, unde etiam non dicuntur fimpliciter in- 
icia 
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dicia, ſed veriſimilia & probabilia, ſeu veluti certa 
« ſndicia: Doubtful, half full, which don't always 
argue the Matter to be true, but almoſt always; 
* whence it comes, that they are not ſimply cal- 
F led certain preſumptions, but likely, probable, 
© or almoſt certain Preſumptions. And theſe cumu- 
latively and in great N umber concurring, may bring 
a Perſon to Torture, bur never to Condemnarion. 
Now, by applying this general Doctrine tothe In- 
dictment, it is Juris ſacontraverſs, uncontravertible 
Law, tnat the De/ictum, Crime it felt, cannot be pro- 
ven per Indicia Q Pr eſumpriones, by Tokens and Pre- 
ſumptions And as to the Pannels, tho” a Delict 
Crime were proven per Teſtes omni exceptione majores, 
by unexceptionable Witneties, yet it will appear, That 


the Circumitances livelled, do not deſerve the Name 


of Indicia, Preſumptions; and tho' they 
* Nome. ſhould be allowed that * Compella- 
tion, yet they are Remotiſſima, very 


remote, and by Conſequence can have no Effect as to 


Condemnation. 
As to the additional Concluſion, that 
* forfeitese the Ship and Cargo ſhould be + eſcheat- 
ed, the Fiſcal cites a wrong Place, and 
ſuppoſes the Caſe to be what it is not: Bur ſce- 
ing he values Mr. Moley's Authority ſo much, his 
Opinion i in this Matter, as expreſs'd in the ſame 
eie, C. 4 F. 21, 22 is thus: By the Law 
Marine, it Goods are taken by a Pirate, and at- 
terwards the Pirate attacks another Ship, but in 
the Attempt is conquered, the Prize becomes ab- 
ſolutely the Captors, ſaving the Account to be ren- 
dred to the Admiral; and it is accounted in Law a 
juſt Caption of w hatſoerer may be got or taken from 
ſuch Beaſts of Frey, be the ſame in their own or in 
their Succeſſor's Poſſeſſion. But then an Account 
ought to be rendred to the Admiral, who may (it they 
happen to be the Goods of the Fellow Subject of the 
Captors, or of Nations in Amity with his own Sove- 
reign) make Reſtitution to the Owner; the Coſts and 
Charges, and what other Things in Equity ſhall be 
decreed to the Captor, firſt conſidered and deducted. 

$ 22. By the Statute 27 Edward III. Cap. 13. 
It a Merchant loſe his Goods at Seca, by Piracy or 
Tempeſt (not being wreck'd) and they afterwards 
come to Land, it he can make Proof they are his 
Goods, they ſhall be reſtored to him in Hlaces 
guildable by the King's Officers, and fix Men of 
the Country. 

This Law hath a very near Relation ch that 
of the Romans, called de Uſucapione, or the Atinian 
Law; for Atinius enacted, That the Plea of Preſcrip- 
tion or long Poſſeſſion, ſhould not avail in Things 
that had been ſtollen, but the Intereſt that the right 
Owner had, ſhould remain perpetual : The Words 
of the Law are theſe, Quod ſurreptum eſt, ejus 
ret Æterna auttoritas eſſet. Where by, Auctori- 
tas, Authority, is meaned Jus Dominii, the Right 
of the Proprietor remains perpetual, tho” a Thing 


be ſtole. 
UD JUSTICIARIA ſupre- 


ma Curie Admiralitatis tenta in Pratorio, vel 
nova Domo Seſſionis Burgi de Edinburgo, de- 
cimo tertio die Henſi « Marty, 1705. per Judi- 
cem didi æ Curiæ, & per Honor atilſ mos Viros, 
Joannem Comitem de Loudoun, Joannem Do- 
minum de Belhaven, Dominos Robertum Dun- 
das de Arniſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun, 
Aleſores. 

Curia legitime affirmata. 


him ; and repel the Objection a- 
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Intran. 
Captain Thomas Green, Commander of the Ship 
called the Worceſter, now in Br untiſland Harbour 
Captain John Madder, Chief - Mate of the ſaid 


Ship. 


Fohn Reel, Second- Mate of the nid Ship. 
Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 

James Burn, Boat{wain of the ſald Ship. 

James Simpſon, Gunner. 

Andrew Robertſon, Gunner” . 

John Brucklei, Seaman. | 

George Kitchen, Seaman. 

Henry Keigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the ſaid Ship. 

Samuel Wilcocks, Chyrugcon's Mate. 

George Glen, Seaman. 

Alexander J aylor, Seaman. 

And John Bannantyne, Seaman in the ſaid Ship, 


All of them indicted and accuſed at the Inſtance 
of Mr. Alexander Higgins, Procurator-Fiſcal to the 
High-Court of Admiralty; for the Crimes of Piracy, 
Robbery and Murder, in manner mentioned in the 
two ſeveral Indictments raiſed againſt them there- 
anent, betore inſert in the Court elle en the Fiſth 
ot March Inſtant. 


PURSHWERS. 
Mr. Alexander Higgins, Procurator-Fiſcal. 
Sir James Stuart, ner Majeſty's Advocat. 
Sir David Dalrymp! e, and Mr. William Carni- 
chael, her Majeſty's Sollicitors. 

Sir Patrick Home. | 
Sir Gilbert Eliot. 
Mr. Alexander Mackleod. 
Mr. Francis Grant. 

Advocats, 


Procurators in DE F EN CE. 

Sir David Thoirs. 
Sir Wa'ter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. John E'phinſton. 
Mr. John Spotſwood. 

Advocats. 


The Libels and Informations for both Parties 
being read over in Preſence of the ſaid Judge and 
Aiſcliors, and in Preſence of the Pannels and Aſ- 
ſizers. 

The Judge and Aſſeſſors having adviſed both the 
Indictments purſued by Mr. Alexannder Higg us, 
Procurator-Fiſcal of the High-Court of Admiralty, 
againſt Captain Thomas Green, and the hail Pannels 
in both Indictments, with the toregoing Debate 
thereupon ; they find, That Keigle, and the other 
Pannels in the firſt Indiment, cannot be delay'd in 
their Trial, on Pretence that Captain Green, a8 


their Commandet, ought to be firſt diſcuſs d; and 


therefore repel the firſt Dilatory Defence: And 
find that Reynolds being lebelled againſt as Socis 
Criminis, a Fellow- Cum and there being no 


Speciality, or particular Ground of Exculpation 


proponed, why he ſhould be previ- 

ouſly tried; therefore repel the ſe- * 75: 
cond Dilatory Defence proponed for | 
Captain Green, and theſe in the Indictment with 


* Gerera! 


ain 5 
gain the * Generality of the In Terms. 


dictments, in reg gard of the Nature 
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of the Crimes; and find the Crimes of Piracy, or 
Robbery, or Murder, as libelled, being proven 

by clear and plain Evidence, rele- 
1 /ufficient- vant to infer the Pains of Death, and 
; Confiſcation of Moveables: Reſerving 
the Conſideration of the additional Concluſion of 
the Libels, until the Verdict of the Aſſize be return- 
ed ; and repel the other Defences proponed for the 
Pannels ; and remit the whole to the Knowledge of 


Aſſize. 3 
5 ROT. FORBES, I. P. A. 


The Judge of the High-Court of Admiralty and 


Aſſeſſors continue the Dyer at the ſaid Mr. Alexan- 


der Higgins's Inſtance, againſt the 
* 2phole. foreſaid * hail Pannels, till To-mor- 
row, being the 14th Inſtant, at eight 
a Clock in the Morning ; and ordains 
the Aſſizers and Witneſſes to attend 
+ each. then, f ilk Perſon under the Pain of 
200 Merks; and the Pannels to be 
carried back to Priſon. | 


CURIA JUSTICIARIA, Suprema 
Curiæ Admiralitatis tenta in Pratorio, vel no- 
wa Domo Seſſionis Burgi de Edinburgo, decimo 
quarto Die * Martii, 1705. per Fudicem 
dictæ Curiæ, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home de Black- 


adder, & Joannem Cockburn de Ormiſtoun 
Aſſeſſors. 


Curia Legitime Affirmata. 


| Intran. | 

Captain Thomas Green, Commander of the Ship 

called the Worceſter, now in Bruntiſland Harbour. 

Captain John Madder, Chief-Mate of the ſaid Ship. 

Fohn Reynolds, ſecond Mate of the ſaid Ship. 

Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 

James Brun, Boat-ſwain of the ſaid Ship. 

James Simpſon, Gunner. 


Andreu Robertſon, Gunner's Mate. 


John Bruckley, Seaman. 

George Kitchen, Seaman. 

Henry Keigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the ſaid Ship. 
Samuel Wilcocks, Chyrurgeon's Mate. 
George Glen, Scaman. 

Alexander Taylor, Seaman: And 

John Bannantyne, Seaman of the ſaid Ship. 


FURSUERS 
Mr. Alexander Higgins, Procurator Fiſcal. 
Sir Fames Stuart, her Majeſty's Advocat. 
Sir David Dalrymple, and Mr. William Carmi- 
chael, her Majcſty's Sollicitors. 
Sir Patrick Home. 
Sir Gilbert Eliot. 
Mr. Alexander Macleod. 
Mr. Francis Grant. 
Advocats. 


Procurators in DEFENCE. 
Sir David Thoirs. 
Sir Malter Pringle. 
Mr. David Forbes. 
Mr. George Alexander. 
Mr. John Elphinſton. 
Mr. John Spot ſwood. 
Advocats. 
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* Afſixe. a 
Jury. 


Archibald Drummoud | James Majoribanks, Mer- 
* Skipper in Leith, chant in Edinburgh, 
Jom Findlayſon, Skipper i Edward Majoribanks 
in Borroſtounne ſs. 


Mark Stark, Skipper | Sir James Fleeming of 


there. | Rathobyres. 
James Jeniſon, Skipper | James Gordon, Senior, 
in Queensferry. and 


John Mat hie, Skipper in | Robert Forreſt, Merchants 
Preſtounpans. in Edinburg. 
Robert Innes, 
Robert Falwood, 
William Blockwood, 
George Clark, and _ | 
Miliam Neilſon, Merchants in Edinburgh. 


The Aſſize lawfully ſworn, and no Objection of 
the Law in the contrary. | | 


My. Alexander Higgins the Purſuer, for Sig 
bation, adduced the Witneſſes after Depon- 
ing, VIZ. | 


2 Ompeared Antonio Ferdinando 
Cook's Mate of the Ship the * Appeared. 

Worceſter, which was commanded by | 
Captain Thomas Green, aged twenty four Years, 
or thereby, unmarricd ; with Captain George Tea- 
man, Merchant in Dundee, ſworn Interpreter: And 
the ſaid Antonio Ferdinando being ſolemnly ſworn, 
[| purged of partial Counſel, examined and interro- 
gate upon the Libels, or Indictments. And being 
interrogate if he believed in GO D, and if he was 
a Chriſtian : Depones, That he believes in GO, 
and that he was born of Chriſtian Parents, and is 
a Chriſtian himſelf, And being intterrogate upon 


the Indictment, Depones, That at Calicoiloan upon 


the Coaſt of Malabar, the Deponent did come 
aboard the Sloop belonging to Captain Green's 
Ship called the Y/orceſter; at which Time the 
Deponent did enter to the Service of Mr. Lowe- 
day Purſer of the faid Ship; and the Deponent 
cannot be poſitive of the Time of his coming 
aboard, but believes it was about two Years and 
a half ſince; and went in the ſaid Sloop from 
Callicoiloan to Keilon, from thence to Cocheene, and 
from Cocheene to Calecut, and from that to 
Tillicherry: And Depones, That upon the Coaſt of 
Malabar thereafter, he did fee an Engagement 


betwixt the ſaid Sloop, the Ship the Worceſter, 


and another Ship failed by Mhite-men, ſpeaking 
Engliſh, and the ſaid Ship did bear Engliſh Co- 
lours. And being interrogate by the 

* Pannels, what were the Colours the * Prijorer-. 
ſaid Ship did bear: Depones, That 

they were of White, Red and Black, like to theſe 
that the ſaid Captain Green's Ship dia bear; and 
that firſt the ſaid Captain Green, the Merchant and 
Mr. Loveday went aboard the faid Strangers Ship, 


pn 


* Maſter of a Ship. 7 Of, before a Place, in bie Scots 
Dialect, denotes the Place to be the Eſtate of the Perſon nam'd. 
Ii. e. Solemnly ſworn, that he would tell the Truth, and nothing 
but the Truth; that he had no Prejudice or ill Will againſt any of 
the Priſoners at the Bar, that he got no good Deed, or Promiſe of 
good Deed, for giving Evidence again/t them, nor was ſuborned, 
32 or directed bow to ſwear, or what he ſpall ſay in this 

rial. 


and 
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and ſtayed for about the Space of a Glaſs, and then 
returned aboard the Hrceſter, and then did man rhe 
Sloop of the ſaid Ship the 17/orceſter, with about 20 
Nen, whereof were Captain Green himſelf, Mr. Love- 
day, and the Supercargo, the Carpenter and Gunner, 
and that the Gunner's Name was James Simpſon, 
whom the Deponent l nows, and points to at the Bar; 


and that there were four Guns and two Pattereroes 


aboard the ſaid Sloop; and thereaſter Captain Mad- 
der came aboard of the Sloop, and that tney did en- 
gag: the ſaid other Ship ior the firſt and ſecond Days, 
aad upon the third Day the ſaid Ship was bearded 
by thoſe in the Sloop, who hen they came 
aboard, did take up thoſe of the Crew of the ſaid 
Ship from under Deck, killed them with Hatchets, 
and threw them over-board, and that Captain Greer, 
Captain Mad r, and James Sympſon, the Gunner, 
vere three of theſe who went aboard and killed the 
Men: And Depones, Tnat the Ship the Worceſter 
came up during the faid Engagement, and did 
fire at the ſaid Ship, but theſe in the Worceſter 
did not board her: And the Deponent believes, 
that the Men who were killed and thrown over- 
board, as ſaid is, were about ten in Number; and 
Deponcs, That there were but few Goods aboard 
the jaid taken Ship, which were carried aboard the 
IV/irceſter, and amongſt the reſt he 
* minds of ſome Chiza Root: And 
Deponcs, Thar the faid Ship which 
was taken, was ſailed by ſome of the 
Crew of the H/orcefter, and carried to Callicoiloan, 
and therc fold, and thar the faid Ship was not 
ticd with a Tow to the Ship Worceſter : And the 
Deponent knows not what Men were killed aboard 
the Sloop or Myrceſter, or if any were killed, but 
the Deponent himſelf was wounded in the Arm, 
and which Wound he now ſhews to the View 
of all. Depones, That Captain Madder told the 
Depenent, that if ever he did tell any Perſon, ei- 
ther white or black, of the ſaid Engagement, that 
he the faid Captain would kill the Deponent, and 
heave him overboard. Depones, That 
the Upper-Coat which the Deponent 
* preſently wears, was found aboard 


T R-omombers. 


* Noe. 


of the ſaid taken Ship, and which the D-ponent has 


kept ſince that Time. Depones, That during the 
ſaid Engagements, Haines Bannantine, Bruckley, 
 Whilecks, Burn, Roleriſin, Glen and Taylor, eight 

f the Pannels, were aboard the Ship the Worce- 
ſter ; and that Keig/e, Kitchen and Linſteed were 
aboard the Sloop with Captain Green, Madder 
and Simpſon; and bclieves that Reynolds was then 
aihore at Calicciloan: And Depones, That the faid 
Ship was ſold to a King in Malabar, and that the 
Man who bought the {aid Ship bears a Malabar 
Name, whoſe Servant is called Coge Commodo And 
Depones, That the ſaid Engagement happened be- 
tween Tilicherry and Calecut, upon the Coaſt of 
Malabar : And Depones, That he cannot poſitive- 
ly tell how many Guns the taken Ship did bear, but 
thinks they were about twenty, ſmall and great: And 
the Deponent believes, That the Engagement hap- 
pen'd about a Month ater the Depenent went aboard 
of Captain Green's Sloop; and cannot be poſitive 
when the Ship the WVorceſter, did engage the ſaid 
taken Ship, whether firſt, ſecond, or third Day. 
Depones, That the Engagement was by way of a 
running Fight. Depones, That he knows not who 
did fail in the ſaid taken Ship to Callicoilban. Cau- 
fa Scientiz, the way how he came to know this, the 
Deponent was aboard the ſaid Sloop during the Time 
of the ſaid Engagement, and ſaw and heard, as he 
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has deponed ; and this is the Truth, as he ſhall an- 
{wer to GOD. Depones, He can write after the 
Malabar Character; and this Depoſition is alſo 
ſigned by the ſaid Captain George Teatnan; the ſworii 
Interpreter. | | 
| Antoni) Ferdinando. 
Geo. Teaman. 


ROB. FORBES. 


Ompeared Charles May, Chyrurgeon of the 
Ship the Worceſter, Commanded by Captain 
Green, aged twenty fix Years, or thereby, unnia: ied; 


who being ſolemnly ſworn, purged of partial Coun- 


ſel, examined and interrogate upon the Libel : De- 
pones, That he was aboard of Captain Greens 
Ship the Morceſter, and went from England with 
her; that when the ſaid Ship went to the Coaſt 
of Malabar, the Deponent was ſet aſhore at the 
Jheck, which is the Landing-Place, and from thence 


went up ſome Miles to Callicoiloan; and ſome 


Time thereafter, about a Fortnight, the Deponent 


did hear the Firing of Guns as at Seca, and did 


meet with Cage Commodo, who was Merchant to the 
ſaid Ship, and bought ſome Things from them with 
Franciſco de Olivera the Linguiſter of the ſaid Ship, 
who had come that Day from the Jbeck, and that the 
Deponent asked him what mean'd the Shooting, and 
that the ſaid Coge Commodo, and Franciſco de Olivera 
anſwered the Deponent, That the Worceſter had 
gone out, and was fighting at Sea with another Ship: 
And Depones, Thar the next Morning the Depo- 
nent came to tne Shore, where he did ſee the 
Ship the H/ozcefter riding in her Birth, that is, 
much about the ſame Place where ſhe had lyen 
before, and that the ſaid Place was about tour 
Miles trom the Shore. Depones, That there was 
then another Vetlel riding the Worceſter at 
her Stern. Depones, That about N une there- 
after, in the ſame Morning, the Deponent did 
ſee the Long-Boat of the ¶Aurceſter coming to the 
Shore in a great Haſtc, and that when the Boat 
landed, the Deponent asked the Men what was the 
Matter that brought them afhore, it not being 
ordinary for Boats to come over the Bar, by reaſon 
of a great Sea: And the Men anſwered, That Cap- 


tain Madder had ſent them aſhore for a Pinguet- 


ta (which is the Name of a certain kind of Boat) 
with Water, becauſe they had ſpilt and ſtaved all 
their Water aboard, and that there had been Busk- 
ing all Night, which the Deponent underſtood, 
meant, that they had been at fore Labour and 
Fatigue, as it their Ship had been driven from 
her Anchor, and bearing up again. Depones, That 
he did not ſpeak at that Time with the Men 
in relation to any Fight, but that the ſaid Men 


told him, they had brought a Ship in with them; 


and that the Deponent made no ſtay at the Shore, 
but returned immediately to Callicoiloan, where his 
Patients were. Depones, That five or ſix Days 
thereaſter, the Deponent went aboard the Worce- 
ſter for ſome Medicines which he wanted for the 
Uſe of his Patients ; and that when he came aboard, 
the Deponent ſaw the Deck of the Worceſter lum- 
ber'd with Goods, and five or ſix Cheſts alſo, and 
ſome Bales of Goods; and that the Deponent did 
then ſay to Mr. Madder Senior, What have you 
got there? You are full of Buſineſs. And that 
Mr. Madde, did then curſe him, and bid him go 
mind his Plaiſter-Box. And Depones, That the 
Deponent was afterwards informed, that the Ship 
which was riding at Stern of the Worceſter, was 


ſold to Coge Commodo, the Ship's Merchant Cw 
iver; 
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at Callicoilban: And Depones, 


1 704. | | | 
River; and the ſaid Ship was brought there by a 
Part of the HYorcefter's Crew who immediately leſt 
her ſo ſoon as they had brought her to an An- 
chor, or otherways fixed her. De- 

pones, That the * Linguiſter like- 

wiſe told the Deponent, That Coge 
Commodo complained, he had bought the Ship too 
dear; and that he ſaid, he had bought one the Year 
before cheaper, tho' four times the Value. De- 
pones, That ſome Time thereafter, the Sloop came 
down the Coaſt ; and that Antonio Ferdinando was 
ſent aſhore to the Deponent at the Jheck ; and that the 
ſaid Antonio Ferdinando, the Black, was wounded in 
the Arm: And that the Deponent 
did take off the Dreſſing of the 
| ſaid Wound, and found it to be a 
Fracture; and that it look'd as if the Wound had 
been occaſioned by a Gun-ſhot. And that the De- 

nent asked the ſaid Antonio Ferdinando, the 
Black, who had dreſſed the Wound, or ſet his 
Arm? And that the ſaid Black did tell the Depo- 
nent, That he was ſet aſhore at Cochin, and there 
dreſſed by a Dutch Chyrurgeon. And Depones, 
That ſome Time thereafter he went aboard the 
Worceſter, and called for the ſaid Black, and any other 
Perſons that were ill; and there came to him to his 
Cheſt, Duncan Mackay, and another, (which the 
Deponent thinks was Edward Cuming, but can- 
not be poſitive) and that theſe Perſons were alſo 
wounded ; and that the ſaid Black was like ways 
there. And Depones, That he did ask his ſaid 
Patients how they came by their Wounds? And that 
Mr. Madder hearing the Deponent ask Queſtions, 
he came to the Deponent, and bid him ask no Que- 


Juterpreter. 


* Plaiſtere 


ſtions; and likeways charged the Patients to an- 


ſwer the Neponent any Queſtions upon their Peril. 
And the Deponent then faid to Mr. Madder, that 
he had no Command over him ; and that Mr. Mad- 
der anſwered, That he would go to one who had 
Command over the Deponent : And that the ſaid 
Madder went up accordingly ; and thereafter re- 
turned, and ordered the Deponent immediately a- 
fhore ; and the Deponent was accordingly carried 
aſhore in the Pinguetta, that was lying by the 
Ship's ſide. Depones, Thar all this which the De- 
ponent has before deponed upon, did fall out about 
the Months of January or February, 1703. Years. 
Depones, That while the Ship the WVorceſter was 
going up the Coaſt of Malabar, Mr. Linſteed, one 
of the Crew, was left at Keilon, which was near 
ſeyen Leagues, or about twenty one Miles from 
Callicoilban; and that the ſaid Linſteed was left 
there with one Mr. Hammond, to take care of 
ſome Part of the Cargo which was to be put a- 
board of the Ship. Depones, That he did not ſee 
the ſaid Mr. Linſteed at Keilon; but only heard 
that he was left there, and remained there, as the 
Deponent heard, till the Ship came back. And 
Depones, That the Shooting which the Deponent 
heard, was before the Ship came back, as he 
has already deponed. And Depones, That there- 
after, during the Voyage, he never heard the Crew, 
or any of them, talk of their taking a Ship. De- 
pones, That whilſt the Deponent heard the ſaid 
Shooting, Mr. Loweday and Mr. Otlay were aſhore 
That when the 
Morceſter ſailed from England, the Crew was about 
35 or 36 in Number. Depones, That while the 


| Deponent was aboard, the Ship went no further up 


than Callecut. And Depones, That the Reaſon how 
he knows Mr. Hammond and Mr. Linſteed were a- 
More at Keilon, was, that he heard the Supercargo 
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defire the ſaid Perſons to go afhore, and take care 
of ſome Part of the Cargo. And Depones, That he 
was but two or three Hours aboard after he heard 
the Supercargo give the ſaid Order; and ſaw not 
the ſaid two Perſons (Hammond and Lindſteed go 
aſhore. And depones, That it was in the Ship the 
Worceſter's going up the Coaſt of . Malabar, that 
the Deponent heard the Shooting. Depones, That 
npon that Coaſt the Ship ſprung a Leak, and did 
from thence fail to Bengal, in order to have the ſame 
helped: And Depones, That he knows not how ma- 
ny Leagues there was betwixt the Place where the 
Leak ſprung, and Bengal; but that it was about 
five Weeks Sailing. Depones, That he knows not 
the Reaſon, why the Ship was not brought into 
ſome Place on the Coaſt of Malabar, for being re- 
fitted. Depones, That when the Deponent came 
aboard from Callicoiloan, that the Ship weighed An- 
chor, and ſailed to Cochin, and from that to Calle- 
cut, and thereafter came back the ſame way. De- 
pones, That there were ſome Goods put aboard the 
Ship from Callecut, but none at Cochin, as the De- 
ponent remembers. And further Depones, That 
when the Deponent returned, he found Mr. Ham- 
mond and Mr. Linſteed aſhore at Keilon. Cauſa Sci- 
entiæ patet. The Way how he comes to know 
this is cvident. And this is the Truth, as he ſhall 
anſwer to GOD. | | 


A.» % 


Charles May. 
ROBERT FORBES. 


Ompecared Antonio Franciſco, Servant to Cap- 
tain Thomas Green, Commander of the Ship 

the Worceſter, aged 22 Years, or thereby, unmar- 
ried ; with Captain George Teaman, Merchant in 
Dundee, his Interpreter: And the faid Antonio 
Franciſco being ſolemnly ſworn, purged of partial 
Counſel, examined and intetrogat upon the Libel 
purſued by the Procurator-Fiſcal, againſt the faid 
Captain Green, and the other Pannels ; Depones, 
That the Deponent believes there is a GOD; and 
his Miſtreſs at Pegs cauſed baptize him a Chriſti- 
an; and he owns the Chriſtian Religion : And he 
came to the Service of Captain Green, at Delagoa. 
Depones, That upon the Coaſt of Malabar, while 
the Deponent was aboard of the Worceſter, he 
heard — Shooting of Guns from aboard the 
Worceſter, to the be of Six, or thereby: 
And that the Deponent in the mean Time was 
chained and nailed to the Floor of the Fore-Caſtle 
in the ſaid Ship; and he heard no Shooting from 
any other Ship. Depones, That two Days after 
the Deponent heard the ſaid Shooting, he ſaw ſome 
Goods brought aboard the ſaid Ship the Worceſter ; 
and which Antonio Ferdinando, the other Black; 
told the Deponent, were brought from another 
Ship which they had taken : And likewiſe the faid 
Black told the Deponent, that at the ſame Time 
Captain Madder had given ſome Rack, id eſt; Bran- 
dy to the Men. And at the ſame Time, the other 
Black told the Deponent likeways, That there were 
ten Men of the Crew of the taken Ship killed, 
when ſhe was taken. And that the ſaid Black did 
let the Deponent ſec a Plaiſter on his Arm, upon 
which he ſaid he had got a Wound by a Shot, 
while in the Sloop taking the other _p : And 
that he told the Deponent, that the ſaid Ship was 
taken by the Sloop belonging to the Worceſter : 
And that the Deponent neither heard of, nor did 
ſee any other wounded Men. Depones, That he 
does not know where they Were ſailing z after he 
Hhhh heard 


3 3 
__ 
W-> + 
As. + wa 


— —— — 
r 
. * 5 


-——_ 
— 


+ 
. 
— 
oF. 

75 

af 
# 4 
| 
E 
a; 
a 


602 , 178. The Trial of Capt. Thomas Green, &c. 4 Ann, 


heard the Shooting; but he was told by the other 
Black, that they were failing to Callicoilban: And 
the ſaid other Black did forbid the Deponent to tell 


any Perſon whatſomever of the ſaid Engagement. 


And the Deponent does not remember how long it 
is ſince he heard the ſaid Shooting of Guns. And 
depones, That Antonio Ferdinando, the other Black, 
told the Deponent all theſe Matters upon the Coaſt 
of Malabar: And that the ſaid Antonio came aboard 
the Ship the Worceſter, when they were going to 
Bengal. And Depones, That while he was chained 
to the Fore-Caſtle, he knows not who were aboard, 
or who were aſhore : And that he was ſo chained 
for the Space of two Months; and that he was ſo 


chained to the Fore-Caſtle about ten Days before 


he heard the ſaid Shooting: Cauſa Scientiæ patet. 


Depones, He cannot write. 


This Oarh ſigned by the ſaid Captian George 
Teaman, the Deponent's Interpreter. 


George Teaman. 


ROBERT FORBES. 


'Ompearcd James Wilkie, Taylor, Burgeſs of 
Edinglurgh, aged twenty five Years, or there- 

by, married; who being ſolemnly ſworn, purged 
ot partial Counſel, examined and interrogat upon 
the Libel purſued by the Procurator-Fiſcal, againſt 
Captain Grzez, and the other Pannels; depones, 
That in Ofoter laſt, after Captain Green's Ship 
was brought into Eruntiland, the Deponent went 
over to Bruatiſland with his Mother, with a De- 
ſign to learn ſome News, or to get ſome Notice 
of a Brother of his, Andrew Wilkie, who had gone 


along with Captain Drummond to the Eaſt-[ndies - 


Depones, That after the Deponent and his Mother 
came to Bruntiſland, they went to Mrs. Seaton s 
Houſe; where the Deponent fell in Company 

with George Haines, whom the De- 
nber ſpores at ponent preſently * points in the Van- 
eve Bar. nel; and after ſome Diſcourſe, the 

Deponent asked the ſaid George 
Haines, Whether or not, in his Voyage, he had 
ſeen Captain Drummond? At which the ſaid Haines 
fell in a Paſſion, and ſaid, D—n me, what have 1 


to do with Captain Drummond ? Depones, That the 
Deponent ſceing Haines in ſuch a bad Humour, 


forbore for ſome IJ ime to ſpeak about his Brother 
or Captain Drummend. But after that they had 
taken ſome Cups about, and that the Deponent 
thought Haines in a better Mood, the Deponent 
asked the faid Haines, If he had not heard of, or 
ſeen any Scots Ship coming to or from the Kaſt- 
Indies? Depones, That Haines then ſaid, That 
while their Ship was upon the Coaſt of Malabar, 
(where they had taken in a Black, whom Haines 
pointed to, and had by him at the Time) a Dutch 
Ship informed them, That one Captain Drummond, 
commanding a Scots Ship, was turned Pirate; and 
that thereupon they mained their Sloop, and made 
themſelves ready, in caſe they ſhould have been at- 
tack d. But Haines added, That they did not ſee 
the ſaid Captain Drumm ond. Depones, That the 
ſaid Haines did !likeways ſay, That he had in his 
Cuſtody, at the Time the Ship the Worceſter was 
ſeized in the Road of Leith, that which he would 
not have fallen in the Seizers Hands fur twice the 
Palue of the Ship. And Depones, That the ſaid 
Haines likeways added, That he threw it over- 
board after the Ship was ſeized; ſaying, Let them 


ſcek it now in the Bittom of the Sea. Depones, 


That while the Deponent was diſcourſing with the 
ſaid Haines about the Worth of the Ship; the ſaid 
Haines ſaid to the Deponent, That it would not 


be found to be fo rich as it was expected: But that 


there was {till in the Ship that which would never 
be found by the Seizers, unleſs they pulled her 
Board from Board: And that the ſaid Haines ſaid, 
He knew very well where that Thing lay. Depones, 


Thar his Mother having gone to the other Room to 


Mrs. Seaton, the Miltreis of the Houſe ; ſhe defi- 
red the {aid Mrs. Sæaton to enquire of Haines con- 
cerning her Son, the Deponent's Brother; and 


that Mrs. Seaton ſaid, That Haines 


was a Suiter of Anne Seaton, her * courted. 


Daughter, who would be more pro- 

per to enquire that of Haines: And that the next 
Morning Aue Seaton declared, in Preſence of 
Kenneth Mackenzie, that Haines had ſaid to her, 
He found they had a Deſign to pump him; but that 
they ſhould not be the wiſer of him: Tho what he 


Had ſaid, he had ſaid; but would ſay no more at 
that Time. Cauſa Scientie patet. And this is the 


Truth, as he ſhall anſwer ro G OD. 


| James Wilkie. 
ROBERT FORBES 


Ompeared Kenneth Mackenzie 
* tndweller in Cannongate, aged lebt 

twenty ſeven Years, or thereby; 
Married: Who being ſolemnly {worn, purged of 
partial Counſel, examined and interrogat, ut ſupra: 
Depones, That in the Month ot October laſt, when 
the Ship the Worceſter was lying in Bruntiſland 
Harbour, the Deponent was in Widow Seator's 
Houſe with George Haines, (whom he now points 


to in the Pannel) and James Wilkie, and heard the 


faid Fames Wilkie ask the laid Haines about Captain 
Thomas Drummond's Ship ;' at which the ſaid Haines 
fell in a Paſſion ; but the Deponent going out of the 
Room, heard no more what paſs d. And depones, 
Thar the ſame Night, the Deponent heard Mrs. Mil- 
kie intræat the ſaid Widow Seaton, to endeavour to 
get an Account, from any of Captain Greens 
Crew, of her Son, who had gone Doctor aboard 
of the ſaid Captain Drammend's Ship: And having 
returned next Morning, the Deponent heard Anne 
Seaton, Daughter to the ſaid Widow Seaton tell, 
That Haines had ſaid to her, that they had a De- 
ſign ro pump him; but what he had ſaid, he had 
ſaid, And that he the ſaid Haines told the faid 
Anne Seaton, when ask'd by her, why he fell in a 
Paſſion at the mentioning of Captain Drummerd ? 
That he anſwered, That he knew more of the ſaid 
Captain Drummend, than he would tell. Cauſa 
Kientiæ patet. And this is the Truth, as he ſhall 
anſwer to GOD. | 


K ennet Mackenzie. 
ROBERT FORBES. 


Ompeared W.tiam MWocd, one of the Gunners 
of her Majeſty's Artillery, age. fifty three 
Years, or thereby; Married: Who being ſolemnly 
{worn, purgcd of partial Counſel, examined and 
interrogat, ut ſupra; Depones, That the Deponent 
was in Company with George Haines, 
at Bruntiſland; and that one Fehn 
Hender ſon, Writer in Edinburgh, * Ceri jr 
was likeways preſent. Depones, That Le B,, 
the faid George Haines, and the reſt 
in Company with the Deponent, ha- 


ving 
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ine drunk pretty warmly, the ſaid Georges Haines 
Me ect Fit; and John Henderſon ha- 
ving ask'd the Reaſon, the ſaid Haines expreſs d 
himſelf thus: It is a wonder that ſince we did not 
„ at Sea, that God does not make the Ground open 
"and fallow us up when we are come aſbore, for the 
Wichedneſs that has been committed during this laſt 
Voyage, on Board of that old Bitch Beſs; pointing 
to Captain Greens Ship. And Depones, That there- 
after he went a walking with the 

* Sands. ſaid George Haines in the * Links of 
Bruntiſland ; and the Deponent hap- 

pening to tell the ſaid Haines, that Captain Mad- 
er's Uncle was burnt in Oyl, for attempting to 
burn the Dutch Ships at Amſterdam; the ſaid 
George Haines did thereupon tell the Deponent, 
That if what Captain Madder had done, during this 
laſt Voyage, were as well known, he deſerved as much 
as his Uncle had met with. Canſa Scientie patet. 
And this is the Truth, as he ſhall anſwer to 


G OD. 3 | 
William Mood. 


ROBERT FORBES. 


Ompearcd John Henderſon, Writer in Edinburgh, 
aged twenty Years, or thereby; Unmarried : 


Who being ſolemnly ſworn, purged of partial Coun- 


ſel, examined and interrogat ut ſupra, 

* as William Depones, * conformis precedenti (viz. 

Wood ine? Miliam Wood in omnibus; except as 
Thing. 5 . 7 - 

to what happen'd betwixt the faid 

| William Wood amd George Haines 

in the Links of Bruntiſland, in relation to 

Captain Madder and his Uncle. Canſa Scientiæ 

patet. And this is the Truth, as he ſhall anſwer to 


G OD. 
| John Henderſon. 


ROBERT FORBES 


Ompeared Anne Seaton, Indweller in Brunt- 
' iſland, aged nineteen Years, or thereby, Un- 
married: Who being ſolemnly ſworn, purged of 
partial Counſel, examined and interrogat wt ſupra, 
Depones, That ſhe was preſent with George Haines, 
one of Captain Green's Crew (whom ſhe points 
at the Bar) in Bruntiſland, at the Time when 
Mrs. Hillie and her Son were there: That Mrs. 
Willie deſired the Devonent to endeavour to learn 


if Georges Haines knew any Thing of Captain 


Drummond, becauſe the ſaid Mrs. Millie had a 
Son that went along with him. Depones, That 
ſhe che Deponent did accordingly enquire at Haines, 
but he denied that ever he ſaw the ſaid Ship, or 
knew any thing of her. Depones, That ſhe was 
likewiſe preſent with George Haines, when William 
Mood, one of her Majeſty's Artillery, and John Hen- 


der ſon, were in Company with him, and that at that 


Time, George Haines in a melancholy Fit expreſt 
himſelf thus: Is a wonder, that fince we did not 
fink at Sea, that we are not ſwallowed up with the 
Ground aſhore, for the Sins committed on board of 
Captain Green's Ship. And Depones, That he like- 
wile added, during the laſt Voyage. And Depones, 
That Haines ſaid to the Deponent, That he knew 
more of Captain Drummond than what he would ex- 
preſs at that Time Depones, That the ſaid George 
Haines told the Deponent, That when the Ship was 
ſeized in Leith Road, he had aboard with him that 
which he would not have had to fall in the Seizers 
E for 22 the Value of the Ship, but that 

. . 7 Os 


603 
he threw the ſame over-board: Deponcs, That ſhe 


never talked with Haines about an old Sweet-hearr 
that ſhe had aboard of Captain Drummond's Ship, 


nor did the ſaid Haines ſay to the Deponent, That 


ſhe wonld never fee him again: And Pepones, That 
ſhe never heard Haines ſay, That there was yet 
aboard of the ſaid Ship what would not be found 
unleſs ſhe were pulled Board from Board. And De- 
pones, That when the Deponent was enquiring 
of Haines about Mrs. Willies Son, that he faid, 
That ſhe deſigned to pump him as Mr. Mackenzie 
had done before. Cauſa ſcientiæ patet. And this 
is the Truth as ſhe ſhall anſwer to G OD. 


Anne Seaton. 


ROBERT FORBES. 


Ompeared Captain /n Brown Skipper in 

Leith, aged 40 Years, or thereby, married, 
who being folemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate wt ſupra : Depones, 
That he went aboard the Ship the Horceſter when 
the Goods were unloaded, by Order ot the Lords 
of the Committee of Privy-Council, and ſaw the 
Hatches which were faſt and ſcaled, opened: De- 
pones, That on the Larboard- ſide of the Ship, the 
Goods were much damaged, and that few or none 
of the pack'd Goods were numbered or marked, 
which is cuſtomary ; and the Deponent himſelf 
never received any Goods but what were marked, 
that he might know to whom they belonged. De- 
pones, That the Goods aboard the ſaid Ship, were 
regularly enough ſtowed : And be- | 
ing interrogate * for the Priſoners, + On 443a1Fof 
whether or not it be cuſtomary that the Prijoners. 
Goods be marked or numbered where 
there is a Supercargo aboard: Depones, 
That it is always cuſtomary, whether they belong 
to ten, or one Man: And being interrogate for 
the Pannels, whether or not the Reaſon why the 


Goods wanted Mark or Number, might be, becauſe 


that the Goods were much damaged, and the Pep- 
per ſpotled and heated. Depones, That where the 
Goods or Pepper was ſpoiled, the Bales were all 
rotten to Pieces, but where the Pepper and other 
Goods were entire, there were Bales and Packs which 
wanted both Numbers and Marks: And being 
likewiſe interrogate by the Pannels, whether or 


not there were ſome Packs and Bales that had a 


common Ship-mark, and ſome who 5 
had only the Veſtige thereof, being * Sg. 

near worn out. Depones, That there 

were a great many who had a common Mark, 
and that it was plain and obvious, and that there 
were others who had no Mark at all, and thar 
the moſt Part wanted Marks altogether, and that 
there were two or three Bales which had the Ve- 
ſtige of a Mark. Cauſa ſcientiæ. The 

Deponent * witneſſed the unloading * #9: Witngs 
of the ſaid Ship, at the Defire of the 7 

Lords of the Committee of Privy- L 
Council, and ſaw, and knows as he has depon- 
ed. And this is the 'Truth, as he ſhall anſwer to 


GOD. 


on Brown. 


ROBERT FORBES. 


Ompeared Archibald Hodge Skipper in Leith, 


aged 40 Years, or thereby, marricd; who 
being ſolemnly ſworn, purged ot partial Counſcl, 
examined and interrogate, ut ſupra. Depones, That 
he was aboard the Ship the Morceſter in Brunt- 
Hhhh 2 iſland 
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land Harbour, when the Committee of Privy Coun- 
cil came to rummage her, and ſaw Goods un- 
loaded from aboard. Depones, That the molt Part 
of the Goods wanted both Number and Marks, 
which is no wiſe common or regular in any Ship 
that ever the Deponent has ſeen : But the Deponent 
did ncver fee any Eaſt-India Ship unloaded betore. 
Cauſa ſcientiz patet. And this is the Truth, as 
he ſhall anſwer to GO. 
| Archibald Hodge. 
ROBERT FORBES. 


Ompcared John Glen Goldſmith, Indweller in 


Leith, aged 43 Years, or thereby, married, 


who being ſolemnly ſworn, purged of partial Coun- 
ſel, examined and interrogate, ut ſupra. Depones, 
That the ſecond Day alter the Ship the Worceſter 
came to Leith Road in Summer laſt, the Depo- 
nent went aboard the ſaid Ship, and about twelve 
a Clock of the Day, the Deponent was in the Ca- 
bin with Captain Madder and one Hammend, now 
in Ezgland, as the Deponent is intormed; at which 
Time the ſaid Captain Fehiz Madder took a Scal 
out of his Pocket, and asked the Deponent, what 
he thought of the Scots African and Indian Com- 


panies Arms, and at the ſame Time gave the De- 


penent th {aid Seal in his Hand, to which the De- 
ponent did look, and found thereon the St. Andrew's 
Croſs, a Dromedary, or Camel, with a Caſtle on 
the Back ot it, and a Ship with a Riſing-Sun a- 
bove the Helmet, and two wild Men as Supporters, 
and that the ſaid Seal, to the beſt of the De- 
ponent's Memory, was near the Bigneſs of an Eng- 
[ib Halt- Crown, and had an Handle of Lignum- 
vitz. And being interrogate if aboard the ſaid Ship 
he did fee the Impreſſion of the ſaid Seal upon any 
Paper : Depones negative. And further Depones, 
That the Seal now exhibited in Court, was not the 
ſame which Captain Madder did ſhow to the Depo- 


nent; and whereupon he has deponed as above, Cau- 


| ſa ſcientia patet. And this is the Truth, as he thall 
_ anſwer to GOD. ; 


John Glen. 
ROBERT FORBES. 


The Probation being ended as a- 

Jury ordered boxe, and the Aſſize ordaincd to en- 
etage. cloſe, ſome of the Aſſizers moved, that 
that Part of the Judges and Aſſeſſors 

T Sentence e f Interloquitor, whereby tliey find the 
n. Crimes ot Piracy, or Robbery, or Mur- 
der, as libelled, being proven by clear 

. and plain Evidence, [| relevant, c. to 
br 2 , be explained as to theſe Words, being 
proven by clear and plain Evidence, 

if the ſame did require, that the ſaid 

Crimes of Piracy, or Robbery, or Murder, ſhould 


be proven by two or three Witneſſes, directly pro- 


ving the forcfaid Crimes: Or, it it were only requi- 
red, that the Crimes of Piracy, or Robbery, or Mur- 
der, as libelled, being proven by a clear and plain 
Evidence, as to the cumulative and concurring Pre- 
ſumptions, whereby the fame were alledged to be in- 
ferred, altho two concurring Witneſſes ſhould not be 
found as to every ſeveral Preſumption, were ſuffici- 
ent: The ſaid Judge and Aſſeſſors declared their 
Meaning to be in the Terms of Law, vix. That tho 
there were not a direct Probation of the Crimes li- 
belled, per sdoneus Teſtes, vel inſtructa apertiſſimis 
documentis, by proper Witneſſes, or made good by 
plain Proofs; yet if the Crimes did appear by the 
Qualifications and Circumſtances, as they were li- 


belled, to be made out per indicia ad probationem in- 
dubitata & Luce clariora, by undoubted Preſum 
tions as clear as Sun-ſhine, albeit every Circum- 
ſtance and Qualification were not proven by two 
direct Witneſſes, the ſame ſhould be held for a clear 
and plain Evidence. | | 
Thereaiter, according to the Cuſtom obſerved in 
Criminal Courts and Proceſſes, That the Advocates 
tor the Purſuer, and for the Pannels, 
are allowed * hinc inde to ſpeech the On both ade, 
Aſſize, and reſume and lay before the 5 Turns 
Aſſizers, the Libel, with the Interlo- 3 * 
quitor paſt thereon, and apply the Pro- 
bation led for proving thereof on the 
one Part, and on the other to reſume 
the Detences for the Pannels, and to take off as much 
as poſſible, the Weight of the Probation for their De- 
fence and Exculpation; Sir David Dalrymple her 
Majeſty's Solicitor, one of the Aſſiſtants to the Pro- 
curator-Fiſcal in this Criminal Pur- 
ſuir, ſpoke to the * Aſſize in manner Fry. 
tollowing. 


Gentlemen of the INUE ST, 
O have before you Indictments againſt the 


Pannels upon very atrocious Crimes, and 
theſe Indictments have been ſuſtained relevant, as 
libelled by the honourable Judge-Admiral, to be pro- 
ven by clear and plain Evidence, But tor your fur- 
ther Satisfaction, at the Deſire of ſome of your own 
Number, made openly in Court, the Judges have 
declared, That by theſe Words, Plain and clear E- 
vidence, they do not confine the Aſſize to two con- 
curring Witneſſes, but have leſt to you what Evi- 
dence is neceſſary to make Faich according to the 
Nature of the Crime, to your Conviction. 

Your Buſineſs then, Gentlemen. is o apply or 


compare the Probation with the Indifrment, and 


to return your Verdict difunc:, concerning what 
you think proven or not. 

It is a Happineſs, that this Trut is in the Hands 
of Perſons ſo diſcerning and faithful, and there ore 
the leſs needs to be ſaid, either for clearing the 
Nature of the Crime, the manner of the Diſco- 
very, or for ſumming up the Evidences: But to 
comply with the Cuſtom of ſuch Trials in this 
Kingdom, and for preventing the Miſtakes into 
which the Lawyers on the other Part, ſeem to 
lead ycu: Forgive me if after a 
* Sederunt of twelve Hours ſpent in * Hearing. 
leading of the Probation, I detain + Giving i 


you a little longer in Recapitulating /e Evidence. 


what has paſt, with ſome few Obſer- 
vations, 1 hope not improper, before f withdraw: 
ye || encloſe. 0 | 

As to the Crimes contained in the Indict ment, 
it is obvious how heinous they are, and how hate- 


ful they render the Perſons who are truly guilty 


in the Eye of the Law: A Pirate is in a perpe- 
tual War with every Individual, and every State, 
Chriſtian or Infidel, Pirates properly have no 
Country, but by the Nature of their Guilt, ſepa- 
rate themſelves, and renounce on the Matter, the 
Benefit of all lawtul Societies: They are worſe chan 
ravenous Beaſts, in as far as their fatal Reaſon 
gives them a greater Faculty and Skill to do Evil: 
And whercas ſuch Creatures follow the Bent of 
their Natures, and that promiſcuouſly, Pirates ex- 
tinguiſh Humanity in themſelves, and prey upon 
Men only, eſpecially upon Traders, who are he 
molt innocent. The Crime of Piracy is _—_— 

an 
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and ĩs made up of Oppreſſion, Robbery, and Mut 


der. committed in Places far remote and ſolitary. 
3 : 


And indeed if GOD had not, in a moſt wondertul 
way, brought the Crimes whereot the Pannels ſtand 
accuſed, to Light, they might have eſcap'd unpuniſh- 
ed in this World, to their own eternal Deſtruction, 
and to the great Loſs of ſuch who may be amended, 
or prevented by the Example of their Puniſhment. 


But altho' the Abuſes now complained of, happen- 


ed in the vaſt Ocean, and at no leſs diſtance than 
the Eaſt-Indies, and that the Actors were tied by 

obvious Reaſon to Secrecy on their 
own Account, and were bound by a 
Command of t regulous Command, not to reveal or 
their Captain. anſwer Queſtions: And beſides all 

' theſe, it is moſt probable there was a 
molt impious Oath interpoſed, as uſes to be in ſuch 
Caſes, and which has more Force to reſtrain Men of 


ſuch deſperate Principles and Practices, than all the 


Ties of Religion or Nature: Yet GOD, in his 
Providence, has let in Light upon theſe dark and 
cruel Crimes, as it were by meer Accident: For I 
preſume, you are not ignorant, that the firſt Notices 


of this Matter proceeded from Words which were 


dropt in Paſſion, orexpreſs'd by the Weight of Guilt, 
concerning the Wickedneſſes which have been done 
aboard the Worceſter during the laſt Voyage. Theſe, 
and ſome other Grounds of Suſpicion which appear- 
ed upon better Enquiry, were the Occaſion of the 


ln formation given to the Government, and how cau- 


tious the Lords of Her Majcſty's moſt Honourable 


Privy-Council, have been in examining the Matter 


before any Proſecution was appointed, I perſuade 


my ſelf, that you and the whole Nation know, and 


are ſatisfied. And now that the Probation has been 
| ſolemnly led in Preſence of this Court, and of the 
great Number of all Qualities who have been pre- 


ſent ; I doubt not, it will appear to you and all Men, 
who will ſuffer their Reaſon to act freely, that theſe 


| Informttions have been but too well founded. 


The Indi&ment, as it concerns the Facts libelled, 
conſiſts chiefly of two Parts. The firſt concerns a 
Murder and Piracy happening upon the Coaſt of 
Malabar. The ſecond concerns Circumſtances which 
help to give Light to that Piracy, and which Cir- 
cumſtances have happened fince the Arriving of the 
Worceſter into this Country. 

As to the firſt, Gentlemen, Yon have a Teſtimony 
of the firſt Witneſs Antonia Ferdinando, who depones, 
He came aboard of the Worceſter upon the Coaſt of 
Malabar, and that about a Month after, he ſaw an 
Engagement betwixt the Sloop belonging to the Wor- 
ceſter, and another Ship ſailed by White-Men, ſpeak- 
ing Engliſh, and bearing ſuch Colours as Captain 
Green's Ship did bear ; and that the Captain and ſome 
others of the Worccſter's Crew, went aboard the 
Stranger s Ship, and ſtayed about the Space of a Glaſs ; 
that upon their return to the Worceſter, the Sloop was 
mann d out with twenty Men, of which Number were 
the Captain himſelf, with Madder, Simpſon, Keigle, 
Kitchen, and others ; that the Sloop was mounted with 
4 Guns and 2 Patteraroes ; that the Sloop engaged the 
Stranger's Ship, and that there was a running Fight 
for 3 Days, during which Time the Worceſter came 
up and fired at the ſaid Ship, and that upon the third 
Day, the ſaid unfortunate Ship was taken, (and what 
is ſearful even to repeat) The Crew being about Ten, 
were murdered and thrown over-board ; that the Goods 
were brought aboard of the Worceſter, and the taken 


Ship was failed with a Part of the Worceſter*s Crew 


zo Callicoiloan, and there ſold to Coge Commodo ; 
that the Deponent bimſelf was wounded, the Scar of 
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which Wound was ſhown to jon, Gentlemen, and the 
Court; and that he was commanded to keep Secrecy 
under the higheſt Peril, and that the very Upper-Coat 
which he wears (and in my Judgment, , 2 
appears to be Scors Rugg) was a e e 
Part of the Spoil. FO | 

As to this Teſtimony, Gent emen, There are ſe- 
veral Things very obſervable, ſuch as 


the + Stayedneſs, Simplicity and Con- I $:/idity. 


ſtancy of this Witneſs, who, in many 
Examinations before the Council, and Committee 
of Council, has uniformly given the ſame Account 


which he has now deponed before this Honour- 


able Court; not in the ſame Form of conceived 
Words, but materially the ſame, tho 

the *Interrogators have been changed: None. 
And I think, it adds to the Weight of | 

his Teſtimony, that ye are Witneſſes 

how it was 4 cmited, while he was 7 Giver. 
under heavy Sickneſs, and forced to 

lie down at the End of the Table. 

2. It is obſervable, that this Witneſs Antonio Fer- 
dinando had no acceſſion to the diſcovering of this 
Matter, nor was at all an Informer: But the Matter 
being enquired into, he did plainly and honeſtly ac- 
knowledge from the Beginning, as he has now de- 
poned: Neither was the Story firſt told at Leith, 
nor ſince the Pannels arriving in our Harbours: But 
it appears by the Teſtimony of Antonio Franciſco the 
other Black, (who ſhews a great Inclination to favour 
Captain Green and the Pannels) that Ferdinando 
gave him the ſame Account in ſubſtance upon the 
Coaſt of Malabar: And this is further confirmed 
by Stringman the Cook, who told in ſeveral Exami- 
nations before the Council, that ſhortly alter the ſaid 
Stringman came aboard on the Coaſt of Bengal, Fer- 
dinando who was his Mate, gave him the like Account 
of the Story: So that it is morally evident, that this 
Account of the Crime was not invented with any 
View of a Trial againſt the Captain and his Crew. 

3. It is worthy your Notice, that Captain Green 


had been aboard of the unfortunate Ship taken, as 


a Friend, and had Opportunity to ſpy, that the 
Crew being but about ten, were too weak to man 
or deiend a Ship of 29 Guns, which, no doubt, 
emboldned him to undertake rhe Wickedneſs com- 
plained of, 


It is obſervable, That the ſeveral Parts of Fer- 
dinando's Teſtimony are fortified by concurring 
Proots. As firſt, by the Books tound aboard, it ap- 
pears, that the Sloop was furniſhed with Arms in 
the Month of February libelled, and that the Arms 
were ſuch as the Teſtimony mentions. 2. He ſhows 
you the Scar of his Wound upon his Arm; and as 
he depones, that he got it in the Engagement, fo the 
Chyrurgeon depones, That he not only ſaw it, but 
that ſhortly after the hearing of the Shoos- 
ing, he had taken the Dreſſing from * Plailter. 


_ off the Wound, and found it a Fracture, 


and that it loo d like a Gun-ſhot, and that the Black 


came to his Cheſt a few Days thereafter to have it dreſt 


aboard. 3. The Teſtimony of Ferdinando is allo 
confirmed by the Depoſitions of Frazciſco and Mr. 
May, as to two very notable Articles, viz. The 
bringing of the Goods aboard about that Time: And 
by the Teſtimony of the faid Mr. May, as to the 
Ship taken, riding at the Stern of the /F/orceſter. 4. 
Captain Madder's ſevere Commands for obſerving of 


Secrecy, is not only deponed upon by Ferdinando 


the firſt Witneſs, but alſo by May the Chyrurgeon, 
very circumſtantially : When Mr. May asked an in- 
nocent 


— 


. A OS 
PII _" 


15 
Þ : 
þ 
I 


{ | 


- - a 
a -=x 


* . 
. — PE — As 4 


** 


—— 
5 


— 
< * 
o—t+— — „ , 


— 
— 


— 
„ Alc... 


ag i 
1 SES 
* —— 


8 


> * 
E = 
—— ——ö - — 


— 


* 
| nw WE ih oo EE” ES 
| — 'v : 1 
Kr... eee 


2 * 5 
- PI 4 
1 = * 


Ml 
i 


606 
nocent Queſtion, as one ſhould think, upon ſeeing 
the Deck lumbered with Goods, Mr. Madder an- 
ſwers, curſing him, and bids him mind his Plaiſter- 
Box. When May goes to his Chelt, there came 
three Men to be drefled of their Wounds, of which 
the Black was one. May asks them how they came 
to be wounded, but Madder had followed, and 
commands Silence on thcir Peril; 
ſiſting in his Enquiry, Madder goes to the Com- 
mander, and brings a poſitive Order to anſwer no 
Queſtions: Thus Frdinaudo and May concur as to 
the Command ot Silence. Now, I pur it to your 
Conſciences, Gentlemen, if ye think this Myſtery 
was uſed to cover a common Accident; or, if ra- 
ther you arc not ſatisfied, that, joining the Teſti- 
mony of Ferdinando with the Wounds, and the Si- 
lence fo rigorouſly impoſed, the Goods brought a- 
board, the riding of the taken Ship at the Stern of 
the IT ö ceſter, chey do not evince the Certainty of 


the Piracy and Murder libelled, as far as the Na- 


ture of the Thing can admit. 

To theſe, Gentlemen, Ye would be pleaſed to join 
in your Obſery ation, Thac it is HEL and demon- 
ſtrated, from the Books taken aboard of the Wer- 
ceſter, that there ſprung a Leak in the {aid Ship on 


the Coaſt of Malabar ; and that it had been moſt 


natural for the Pannels to have carried their Slip to 
Goa, or to Swat, which was within Ten Degrees 
Sailing g, or thercabouts; yo the Pannels did chuſc, 
rather than continue on that Coaſt, to run along in 
a leaky Veſtel, a dangerous Courſe, round the Pe- 
ninſala, and the liland Keil an, to the Bottom of the 
Bay of Bengal, a Couric of about Seven or Eight 
Hundred Leagues. But that Fatigue and Riſque 
was ſmall, whcn compared with the Danger of re- 
pairing their Ship on a Coaſt, xg their Crimes 
might be more caſily diſcovered. 2. It is remarka- 
ble, that the Books found a- = oY and now lying 
before you, contain the full Inſtructions given to 
Captain Green and his Company, ſrom their alledg- 
ed Owners, which have ſomething myſterious from 
the very Beginning. I have had little 
Occaſion to peruſe them, having 
ſeen them this Morning for the fir 
Time. But one Thing I could not 
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one Article contains a Cypher, in 
* hich the Captain or Supercargo was to correſpond 
with their Owners. And altho' this Cypher ſeems 
to be nice, and well enough deviſed at firſt to cover 
the Correſpondence from any ordinary Curioſity; 
yet fo great Anxiety has been ſhown concerning this 
Cy pher, that the Freighters ſend a Letter after the 
Ship ; adding an Inſtruction, That beſides the Cha- 
racter to be uſed, there ſhould be this further Diſ- 
guize added, that the laſt Letter of the preceding 
Word ſhould be alw ays repeated before the firſt 
Letter of the next Word; of which, for Illuſtration, 
the Letter contains an Example, giving Dire 5 
how Letters ſhould be addteſ d to the Writer him- 
ſelf. But neither was this Caution ſufficient : For 
next Day another Letter is written, relating Hill to 
the Cypher; and wherein the Writer expreſly adviſes, 
that the Letters from the Ship ſhould not be directed 
to himſelf, but to a Scrivener living in - - - - Sreet, 
London ; and that they ſhould not be ſubſcribed. 
Why all this Myitery ? The Correſpondence mult be 
in Cypher; and this Cypher exquiſite and reftin'd : 
And yet the Letters to be addreſs'd to a Third Per- 
ſon, obſcure, for what I know. They were not to 
contain any Addxeſs or Subſcription, which ſhould 
either diſcover the Writer, or the Perſon to whom 


178. The Trial of Capt. 


but Mr. May per- 


neſs) fays, 


but f notice, That in the Inſtruchons, 


fafly told Stories. 


Thomas Green, &c. 4 Ann; 
he writes. Fair Trading requires no ſuch Affecta- 
tion. | 

Bur further, you will be pleaſed to take notice; 


That the outward Cargo tor' a Ship of 200 Tuns, 


and 20 Guns mounted, Failed with 36 Men, was in 
Value but 999 J. 175. 2 d. Sterling; 
which appears by the * Document 
produced by themſelves, for inſtruct- 
ing their Entry at the Cuſtom-Honſe ; and that too, 
for che moft part, Arms. I have not ſo much Ex. 
pcrience in Matters of Trade; but to me it ſeems 

very ſtrange, that a Voyage ſo exceedingly — 
dous and expenſive, ſhould have been 
undertaken with fo ſmall + Means. And 
theſe Things, in the very undertaking 
ol the Voyage, being joined with the fhrewd Exi- 
dences of the Crimes, whereot theſe Pannels ſtand 
accuſed, ſcem to be of very great 
weight: And where ſuch * F ineneſs 
occurs in the Entry, and the Effects 
are ſo Tragical, in ſuch an Enquiry; I hope, I 
ſhall be torgiven by every body, having laid them 


* Faucher. 


T 8 tock, 


TC unning. 


| before you with as much Tenderneſs to the F ceighters 
(with whom I have nothing to do) as poſſible. 


As to the Second Part of the Libel, I mean thef: 
Circumſtances which concur to give Light to the 
Crimes chiefly libelled ; thdte is alſo ſufficient Evi- 
dence. The firſt o theic Circnmſtances, is what 
concerns Mr. Reyzolds, one ot the Panne 1s. The 
Indictment bears, Thar there was a Letter found, 
writ to him by his Wite's Siſter, in Return to one 
of his writ to his Wife; whercin his faid Siſter ad- 
viſes him to confeſs ; adding, That in his own Let- 
ter, which ſhe had ſeen, he ſays, That ſome of their 
Men had baſely conjeſs'd ; which implied, that they 
were guilty. And Reynolds being queſtioned upon 
this Lettcr, produced the Copy ot his Letter to his 
Wite, which occaſioned his Siſter's writing to him, 
agreeing with this Letter. Theſe you have before 
You. 

I am not ignorant, that 1 (the firſt Wit- 
He believes Reynolds was aſhore : Pur 
the Teſtimony as to that is not poſitive ; neither is 
it, in my Judgment, ſufficient to take off the Ac- 
ceſſion to the Crime, or ꝗ Art and 
Part libelled; fince the ſaid Reynolds 
was of the ſame Crew, and did not ſe- 
parate himſclf from them; and it is moſt preſuma- 
ble, had his own Share of the Booty. Belides, it's 
plain trom the Letters, he was conſcious to the 
Truth, which (he ſays) was baſely conje Vd: And it 
is of little weight, what has been offer'd as a Gloſs; 
217 baſely confeſs d, is as much as if he had ſaid, 
For in the ordinary way of {peak- 
ing, to confeſs, is to tell true; and the Adverb baſe- 
555 implics 3 more than if he had ſaid, that they 
had ungencroufly conſeſſed; tho? it be indeed rather 
a Duty, whatever Mr. Ke 8 thinks. 

The next obſervable Circumſtance is what con- 
cerns George Haines: As to whom, by laying toge- 
ther the Teſtimonies of James Wilkie, Kenuth 
Mackenzie, William Wood, John Henderſon, and 
Anne Seaton, you yall find it proven, That upon 
asking a Queſtion about Drummond's Ship, Haines 
fell in a Paſſion; by the Depoſitions of Millie and 
Kenneth Mackenzie. 2. That Haines ſaid, That 


T Contriving 
and Acting. 


when the Ship the Worceſter was ſeized in the Road 
of Leith, be had that in his Cuſtody, which he «ould 
not have fallen in the Seizers Hands for twice the 
Value of the Ship; and that he threw it over- -beard; 


the Tenne of James Willie and 
Auue 


is proven by 
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Anne Seaton. 3. That James I\Vilkie's Mother em- 
ploy'd Anne Seaton to enquire of Haines concerning 
her Son, who had gone Doctor to Drummond s Ship; 
is proven by the Teſtimonies of Milkie and Seaton- 
And Kenneth Mackenzie depones, 'That he was pre- 

ſent when the ſaid Anne Seaton gave an Account of 
wha: bad paſs'd betwixt her and Haines; and that 
ſh: coid, that Haines ſaid, They had a Defign to pump 
him : And that being ask'd why he fell in a Paſſion 
at the mentioning of Captain Drummond ? He an- 
ſwered, That he knew more of Captain Drummond 
than he would tell. And Anne Seaton concurs with 
Mackenzie as to theſe Particalars. 4. 
That Haines, in a melancholy Fit burſt 


＋ broke cut. Cl L 
forth in theſe, or like Words, Its a 


wonder that fince we did not fink at Sea, God does not 


open the Earth, to ſwallow us up at Shore, for the 
Widkedaeſs committed during the laſt Voyage, in that 
old Bitch Beſs ; (pointing ro Captain Green's Ship) 
is proven by the concurring Teſtimonics of William 
Wood, John Henderſon, and Anne Seaton. And, 5. 
That Haines ſaid, If what Captain Madder did 
during the laſt Voyage, were as well known as what his 


Uncle under took at Amſterdam ; he deſerved as much 


at bis Uncle met with; which was, to be boiled in Oil; 
is only atteſted by William Mood. Nor does every 
minute Circumſtance need a concurring Probation. 

Having thus laid before you the Indictment and 
Probation, conjoining theſe Proofs ; which, I am 
con'ident, to all impartial Men, will appear clear 
aud plain Evidence of the Crimes of which theſe 
Pannels are accuſed ; J ſhall take Liberty, in the 
next place, to precaution you againſt certain Inſinu- 
ations, which the Pannels Lawyers 
have diſcover'd when the * Probation 
was a leading. 

I need be at little Pains to convince you, that the 
firſt Witneſs, tho a Black, is a legal Witneſs; ſee- 
ing that, upon full Debate, has been already deter- 
mined by the Honourable Judges. And indeed, be- 
ſides that, he is not only a Man, but a Chriſtian, 
and adduced for proving a Crime covered, commit- 
ted at Sea, which is more folitary than any Deſart 


* Evilente” 
Was giving in. 


at Land. His Teſtimony had ſuch a diſtinguiſha- 
ble Air of Truth and Sincerity, as made him not 


only a legal Witneſs, but a very material and proba- 
tive one. Bur the Panncls Lawyers would fain have 
obſerved ſome Inconſiſtency in his Teſtimony, and 
berwixt it and that of Mr. May's : For, fay they, 
Ferdinando depones, that he came aboard Two Tears 
and a half ago; and that the Action happen'd about 


a Mouth after he came aboard; ſo that it muſt have 


been in the Month of November, 1 702. and not in 
the Months of February, March, &c. 1703. But 
ye were Witneſſes, that the Black did not depone 
poſitively as to the Time of his coming aboard, 
but faid it was about Two Years and a half 
ago ; and that the Engagement was about a Month 
after. Both theſe Deſignations of the Time admit 
a Latitude : And he was fo cautious, that he ſtopt 
again before he ſigned his Oath ; until it was told 
him, that it could not be otherways underſtood. 

But then they urge, That he depones, that the 
Engagement happen'd betwixt Tillicherrie and Calle- 
cut, upon the Coalt of Malabar ; yet Mr. May de- 
pones, that he heard the Shooting at Callicoiloan ; 
which, ſay they, being at ſuch a vaſt Diſtance from 
Tillickerrie, was impoſſible. 

But theſe Gentlemen do not obſerve, that the 
Engagement continued for Three Days; and that it 
is expreſly deponed, there was a running Fight 


during that Time : So that tho' the Beginning of 
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the Atrack might have been betwixt Tillicherrie and 
Callicut, yet it might have continued along the Coaſt* 

Neither is it ot more Moment what theſe Gen- 
tlemen obſerve, that the Strangers Ship attacked 
might have in Three Days got off: Becauſe it ap- 
pears, ſne was attacked and purſued by the Sloop, 
which was a light Veſſel; and the Ship it ſelf at- 
tack d was weakly mann' d, having but about Ten 
Men aboard, and a Ship of 20 Guns. oo 

But it may poſſibly be further urged, That the 
Black deponed, that Mr. Loveday and Mr. Linſteed 
were aboard the Sloop ; whereas Mr. May depones, 
That Mr. Linſteed was left at Keilon ; and that he 
heard him order'd to go a-ſhore before, and ſaw him 
taken into the Ship ſome Time afterwards. 

But neither is there any Inconſiſtency in this Par- 
ticular, betwixt theſe T'wo Oaths : For Mr. May de- 
pones, that when the Ship came upon the Coaſt of 
Malabar, he himſelf was put a-ſhore : And altho' 
before he was put a-ſhore he heard Linſteed and 
Hammond ordered a-ſhore, yet he did not ſee them 
go; ſo that Linſteed might have continued in the 
Ship notwithſtanding. Or, in the next place, let 
us ſuppoſe that Linſteed had once gone a- ſnore; does 
it from thence ncceflarily follow, that he did not 
come aboard again, till the Doctor ſaw him taken 
up ? Certainly it does not ; for Mr. May continued 
a very long Time a-ſhore. But now granting what 
theſe Gentlemen fo earneſtly deſire, that Ferdinando 
had been miſtaken as to A ſuch Circumſtance; 
can that overturn his Teſtimony? The Thing hap- 
pening upwards of Two Years ago: The Subject 
was an Engagement at Sca; perhaps the firſt Fight - 
ing ever he was Witneſs to: And the Confuſion 
which, for the moſt part, is incident to the firmeſt 
Spirits in their firſt Adventures, might 
excuſe this Witneſs, if in a * minute /a. 
Circumſtance he had miſtaken ; ſeeing 
his Oath, as to what is material and 
eſſential, is moſt pregnantly 4 aſtruct- H /upported. 
ed, as has been alrcady faid. 

It may be likeways obſerved, That it was very 
much urged for the Pannels, that Ferdinando came 
aboard the Ship at Aujango, only Two Days before 
the Ship parted from the Coaſt of Malatar : But 
tho' that were true, it would be little to the Pur- 
poſe : For itis evident by his own Depoſition, that 
at firſt he enter d to the Service of Mr. Loveday, the 
Purſer; and that he came aboard of the Sloop at 
Callicoilban with Loveday ; and the Sloop was the 
chict Inſtrument made uſe of in the Piracy libelled. 

It is not unlikely, that. the Lawyers on the other 
fide will amuſe you with Obſerves upon Mr. May's 
Teſtimony ; as that he is but a Wit- 
neſs de auditu, not having been * 3y hear iy. 
preſent at the Action: But in this | 
they are again miſtaken; for, as I take it, a Wit- 
nels de auditu is ſuch an one, who repeats at ſe- 
cond-hand: As if Mr. May had deponed, that ano- 
ther Perſon had told him he had heard Shooting. 
But ſince our Hearing is as much to be depended 
on as our Seeing, in what concerns the proper Ob- 
ject of the Ear, Mr. May's Teſtimony, which chiefly 
conſiſts of what he heard and ſaw himſelf, is not in 
the Senſe of Law de audiiu. Mr. May depones he 
heard the Shooting ; and the next Day that he came 
down, he ſaw the Worceſter riding, with another 
Ship at her Stern; and that he {aw ſome of the 
Crew come aſhore in a Boat; and that they told 
him that they had brought in a Ship ; and that 
Coge Commodo, or the Linguiſter, told him he had 
bought the Ship. He ſaw and handled the Black's 

Wounds : 


= — — 
. K 1 * 


608 178. The Trial of Capt. Thomas Green, Sc. 4 Ann 


Wounds : He was Eye and Earwitneſs to Madder's 
threatning, and impoſing a rigorous Silence. In all 
this there is noching properly de auditu ; for that the 
Seamen told him they had brought in a Ship, did 
not depend barely upon their telling, but upon 


theſe Circumſtances, that they were the Perſons 


brought it in; and that the Ship was riding under 
his Eye, at the Stern of the J//orceſter. And juſt ſo 
what he heard from Coge Commodo, and the Linguiſter, 
being upon the Place, and ſeeing the Ship under his 
Eye, is not to depone only de auditu, but has as 
much Evidence, as is neceflary to create a full Cer- 
tainty in the Mind of any reaſonable and indiffe- 
rent Perſon. 


As for the other Circumſtances, I beg Liberty to 
fore warn you, Gentlemen, That every Thing mate- 


rial is proven; and that even as to the leaſt Circum- 


ſtance, there is ſome Evidence. That the Goods 
were not regularly marked, as is ordinary in fair 


Trade, is proven by the Oaths of 


1 3 Skippers: That the Seal of the A- 
188 frican Company was ſeen in the Hand of 


Captain Mſadder; is deponed by Glen, a Scal-Cut- 


ter, who could not well be miſtaken in a Matter of 
that kind. And in like manner, that there was 
ſomethings aboard of the Worceſter, which would 
not be found, tho' they ſhould tear her Board from 
Board; is deponcd by James Wilkie. None of 
theſe Circumſtances are abſolutely without Evidence: 
And the reſt of the Libel, both what is eſſential, 


and even as to leſſer Circumſtances, is diſtinaly 


and plainly proven. 3 
To conclude, Gentlemen, As, on the one Hand, 


you are to be very tender of admitting that for a 


Proof, in a Caſe of Life and Death, which ought 
not to be admitted; ſo you muſt be careful not to 
reje& ſuch Evidence, as muſt convince the whole 
World, that theſe unhappy Criminals are guilty of 
the cruel and atrocious Crimes libelled. Take the 
Matter in its whole Series: The affected Darkneſs 
in the Entry to the Undertaking, a Correſpondence 
in Cypher, whercin the Parties were neither to be 
mentioned on the Cover, nor in the Letters, nor 
were they to ſubſcribe. That the Cargo was incon- 
ſiderable, and chiefly compoſed of Arms, not to 
the Value of a Thouſand Pounds Sterling. And it 
ſeems almoſt ridiculous, that a Ship of 200 Tuns, 
with 20 Guns mounted, failed by 36 Men, ſhould 
be ſent to the Eaſt- Indies upon an ordinary Adven- 
ture, with ſo invaluable a Cargo: And join with 


that the Evidence of the Murder and Robberies, 


mentioned in the Indictment. Conſider how much 
Light the Providence of GOD has diſcover'd in fo 
dark a Crime, committed in a Place fo diſtant and 
ſolitary ; and I am confident, you will conclude 


with me, That the Murder and Piracy is proven. 


- The Advocates for the Pannels did 
2 eat 19770 alſo on their Part * ſpeech the Aſ- 

5 ſize, by reſuming the Defences for the 
Pannels, and for taking off the Weight of the Probati- 
on led againſt them, and by alledging what could 


be further ſaid for their Exculpation and Defence. 


F But theſe Speeches having been made 
— * * extempore, & viva voce, albeit the 
| Advocats for the Pannels were deſired 
T Trial. at the printing of this i Proceſs, to give 
in to be printed a full Copy of what 


they had ſaid in Defence to the Aſſize; yet they 


declined to do the ſame. 
The Judge of the High Court of Admiralty and 


Aſſeſſors ordain the * Afiize preſently Jury 75 
to incloſe, and to return their Verdict ire. 
upon Friday next, being the Sixteenth 
of March Inſtant, at Ten a Clock | 
in the Forenoon; and the + hail Fif- F . 
teen Aſſizers to be preſent, each under | 
the Pain of Three Hundred Merks, and continue 
the Dyet till that Time: And ordain the Pannels to 
be carried back to the reſpective Priſons. 555 
ROBERT FORBES, I. P. A. 
CURIA JUSTICIARIA ſupre- 
mæ Curie Admiralitatis tenta in Prætorio, ve! 
nova Domo Seſſionis Burgi de Edinburgo, de- 
cimo ſexto die Menſis Martii, 1705. per Judi- 
cem diciz Curie, C per Honoratiſſimos Viros, 
Joannem Comitem de Loudoun, Joannem Do- 
minum de Belhaven, Dominos Robertum Dun- 
das de Arniſtoun, Joannem Home de Black- 
adder, ©7 Joannem Cockburn de Ormiſtoun. 
Aſſeſſores. | 


Curia legitime aſfir mata. 


The faid Day, the Perſons who paſs d upon the 
Aſſize of Captain Thomas Green, Commander of 
the Ship the Worceſter ; Captain John Madder, 
Chief Mate of the {aid Ship; John Reynolds, Second 
Mate; Thomas Linſteed, Aſſiſtant, Supercargo; 
James Burn, Boatſwain ; James Simpſon, Gunner; 
Andrew Robertſon, Gunner's Mate; John Bruckley, 
Seamen ; George Kitchen, Seaman ; Henry Keigle, 


Carpenter; George Haines, Steward; Samuel Nil- 


cocks, Chyturgeon's Mate ; George Glen, and Alex- 
ander Taylor, Seamen ; John Bannantine, Seaman; 
returned their Verdict in Preſence of the ſaid 
Judge and Aſſeſſors; whereof the Tenor follows. 


Edinburgh, the 14th of March, 


1705. The Affize having incloſed, A Jr) having 
did chuſe Sir James Fleming, of Ra- 
+ Foremat. 


thobyres, to be their F Chancellor; 
and William Neilſon, Merchant in Edinburgh, to bc 
their Clerk: And having conſider d the Two In- 
dictments purſued at the Inſtance of Mr. Alexander 
Higgins, Procurator-Fiſcal of the High-Court of 
Admiralty, againſt Captain Thomas Green, Com- 
mander of the Ship the Worceſter; Captain John 
Madder, Chief Mate of the ſaid Ship; John Reynolds, 
Second Mate; Thomas Linſteed, Aſſiſtant, Super- 
cargo; James Burn, Boatſwain there; James Simp- 
ſon, Gunner; Andreu Robertſon, Gunner's Mate; 
John Bruckley Seaman ; George Kitchen, Seaman; 
Henry Keigle, Carpenter; George Haines, Steward; 
Samuel Wilcocks, Chyrurgeon's Mate; George Glen, 
and Alexander Taylor, Scamen; John Bannantine, 
Seaman ; with the Debate upon the ſaid Indict- 
ments; and the Judge of Admiralty and Aſſeſſors, 


their Interloquitor, and Explanation thereupon, 


with the Depoſition of Witneſſes ad- 
duced by the Purſuer * thereintil : = k 
They by Plurality of Votes, find, that 
there is one clear Witneſs as to the Piracy, Robbery, 


and Murder libelled ; and that there are accumula- 


tive and concurring Preſumptions proven, for the Pi- 
racy and Robbery ſo libelled : But find, that John 
Reynolds, Second Mate of the ſaid Sbip, was aſhore 


at the Time of the Action libelled: 
| Sic ſubſcribitur, 


Fa. Fleming, * Chancc!lot. 
Will. Neilſon, Clerk. 


Thereafter 


* Foreman. 


1 ROW SI. SS A For] * 5 þ 3 5 5 
* 3 Re ee ROLE I Go nk RS Ee BE. EIN S TER 
7 


c 
PPP 
en I IISED 


1704. 


t Poꝛoer. 


Thereafter Mr. David Forbes, Ad- 
vocate, produced a Procuratory 
from the Company of Scotland tra- 
ding to Africa and the Indies, to him the ſaid Mr. 
David Forbes. In the Terms whereof the ſaid 
Mr. David Forbes Proteſted, and took Inſtruments. 
The Tenor of both Procuratory and Proteſt is as 
follows, viz. The COURT of DIRECTORS 
of the Company of Scotlaud, trading to Africa and 
the Jadies, Conſidering, That the Ship the Wor- 
ceſter and her Cargo is by Sentence of the High 
Court of Admiralty, found liable by way of Re- 
prizal co the ſaid Company, for Reparation of the 
Damages ſuſtained by them, rhro' the wrongous 
Seizurc of the Ship the Aznandale, and the Delay 
and Denial of Juſtice in England concerning the 

| the ſame, Conform to the ſaid Com- 


1 panies Proceſs of Declarator of Re- 
2 prizal, bearing a Concluſion of f Roup 
Bidar. and Sale ot the ſaid Ship the Horceſter 


and her Cargo, for Reparation of the 
Company's ſaid Damages, as the Judge Admiral 's 
ſaid Sentence, dated the third of March inſtant 
bears. And confidering likewiſe, that the additio- 
nal Concluſion of the Criminal Indictment, raiſed at 
the Inſtance of Mr. Alexander Higgins Procurator- 


\ Fiſcal of the ſaid High Court of Admiralty, againſt 


Captain Thomas Green, late Commander of the ſaid 
Ship the Wo, ceſter, and his Crew, for Piracy, Rob- 
bery and Murder, bears over and above the Con- 
fiſcation of their Eſcheat, Moveables in general, 
That the ſaid Ship and Cargo in Special ſhould be 
likewiſe confiſcated to Her Majeſty's Uſe : The ſaid 
Court of Directors do therefore, by theſe Preſents, 
give full Power, Warrant and Authority to Mr. Da- 


wid Forbes Advocate, to appear for them, and in 


their Name and Belialt, and in Behalf likewiſe of 
Mr. Roderick Mackenzie, their Factor 
in the ſaid Proceſs of Repriſal, to the 
*Behoot of the ſaid Company, to proteſt 
againſt the ſaid additional Concluſion of the ſaid 
Criminal Indictment, with all that has followed, or 
may follow thereupon, that the ſame may not in the 
lcaſt prejudge the ſaid Company of the Benefit of 
their Right and Intereſt in the ſaid Ship the Wor- 
ceſter, and her Cargo, as ſhould accord. In Teſti- 
mony whereof, theſe Preſents are by Warrant of 
the {aid Court of Directors, ſigned by their Preſident 
for the Time, and Counter- ſigned by the ſaid Com- 
pany's Secretary at Edinburgh, the twelfth Day of 


March, 17955 Years. 
| Sic ſubſcribitur, 


* Uſe. 


FRANCIS SCOT. P. C. D. 


' By Order of the ſaid Court ROD. MACKENZIE 


Secretary to the ſaid Company. 


Follows the PROTEST, 


EDINBURGH, 16 March, 1705. 


1 The above Mr. David Forbes, Do hereby Pro- 
teſt in the Terms of the above Mandate, and 
thereupon I take Judicial Inſtruments in the Hands of 
Mr. Daniel Hamilton, Clerk of Court, and require the 
Members of Court as Hitneſſes. 


Sic ſubſcribitur, 


5 DAVID FORBES. 
Vol. V. 


* for Piracy: 
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Her Majeſty's Advocate Protefted * in * On the con- 
the contrair. frary. 


Which Proteſtations, the Judge of the High Court 
of Admiralty, &c. admitted and allowed them to 
be recorded. 

The Judge of the High Court of 
Admiralty and Aſſeſſors, continues 
the + Dyet till Wedneſday the twenty 
firſt of March Inſtant at Ten a-Clock in the Fore- 
noon : And ordains the Pannels to be carried back 
to their reſpeCtive Priſons: 


CURIA JUSTICIARIA, Suprema. 
Curiæ Admiralitatis tenta in Pratorio, vel no- 
va Domo Seſſionis Burgi de Edinburgo, vigef- 
vio primo die Menſis Martii, 1705. per Fudicem 
dictæ Curia, & per Honoratiſſimos Viros, Jo- 
annem Comitem de Loudoun, Joannem Domi- 
num de Belhaven, Dominos Robertum Dun- 
das de Arneſtoun, Joannem Home de Black- 
adder, & Joannem Cockburn de Ormiſtoun 


Aſſeſſores, 


T Time of 
Trial 


Curia Legitime Affirmata. | 


Intran. | 
Captain Thomas Green, Commander of the Ship 
called the Worceſter. | 
Captain John Madder, Chief-Mare of the ſaid Ship. 
John Reynolds, ſecond Mate of the ſaid Ship. 
Thomas Linſteed, Aſſiſtant to the deceas'd Super- 
Cargo of the ſaid Ship. 
James Burn, Boat- ſwain of the ſaid Ship. 
James Simpſon, Gunner. 
Andrew Robertſon, Gunner's Marte. 
John Bruckley, Seaman. | 
George Kitchen, Seaman, 
Henry Keigle, Carpenter of the ſaid Ship. 
George Haines, Steward of the {aid Ship. 
Samuel MWilcocks, Chyrurgeon's Mate. 
George Glen, Seaman. bo 
Alexander Taylor, Seaman: And 
John Bannantyne, Seaman in the ſaid Ship. 


The judge of the High Court of Admiralty and 
Aſſeſſors, having conſidered the Ver- 
dict of * Afſize returned againſt Cap- * Fury. 
tain Thomas Green Commander of the 
Ship called the Morceſter, now in Bruntiſland Har- 
bour ; Captain John Madder, chief Mate of the faid 
Ship; John Reynolds, ſecond Mate of the ſaid Ship; 
Thomas Linſteed, Aſſiſtant to the deceas d Supercargo 
of the ſaid Ship; James Burn, Boatſwain of the 
ſaid Ship; James Sympſon, Gunner; Andreu Ro- 
bertſon, Gunner's Mate; John Bruckley, Seaman; 
George Kitchin, Seaman ; Henry Keigle, Carpenter 
of the ſaid Ship ; George Haines, Steward of the ſaid 
Ship ; Samuel Wilcocks, Chyrurgeon's Mate; George 
Glen, Seaman ; Alexander Taylor, Seaman ; and John 
Bannantyne, Seaman in the faid Ship; upon the ſix- 
teenth Day of March inſtant ; whereby ir is found 
proven, that there is one clear Witneſs as to the 
Piracy, Robbery and Murder libelled ; and that 
there are accumulative and concurring Preſumptions 
proven from the Piracy and Robbery fo libelled: 
And that John Reynolds ſecond Mate of the ſaid Ship 
was aſhore at the Time of the Action libelled ; 
they, in reſpe thereof, by the Mouth 
of Fohn Park t Demſtper, * Decern | Bla, 
and Adjudge the ſaid Captain Thomas * py. - 


Green, John Madder, James Simpſon, . , 
Ii ii 5 Henry 


tf One that pro- 
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Henry Keigle, and George Haines to be taken to the 
Sands of Leith, within the Flood-mark, upon the 
firſt Vedneſday in April next, being the fourth 
Day et the ſaid Month, betwixt the Hours of Ele- 
ven a- Clock in the Forenoon and Four a-Clock in 
the Afternoon, and there to be hang- 
ed upon a Gibbet till they be dead. 
And ſicklike, Decern and Adjudge 
the ſaid George Glen, Alexander Tay- 


Manner. 


lor, Andreu Robertſon, and George Kitchin, to be 


taken to the Sands of Leith, within the Flood-mark 
upon the ſecond IFedaeſday of April next, being 
the Eleventh Day of the ſaid Month, betwixt the 
Hours of Seven and 'F'welye a-Clock in the Fore- 
noon, and there to be Hanged upon a Gibbet till 
they be dead. 


John Baunantine, and Thomas Linſteed, to be taken 
to the Sands of Leith, within the Flood-mark, upon 
the third MWedneſila of April next, being the Eigh- 
teenth Day of the ſaid Month, betwixt the Hours 
of Eleven a-Clock in the Forenoon, and Four a- 
Clock in the Afternoon, and there to be hanged up- 


on a Gibbet till they be dead: And 


* E/ate. ordain all their Moveables, Goods and 
Seer, and particularly the Ship Wor- 
I Forfeited. ceſter and Cargo to be f Eſcheat, and 


in- brought to Her Majeſty's Uſe; re- 


ſerving to all Perſons pretending Right to the ſaid 
Cargo, or any part thereof, their reſpective Claims and 


Pretenſions to be inſiſted in and diſcuſs'd before the 


High Court of Admiralty as accords, 
which is pronounced for f Doom; and 
Aſſoilzie the ſaid John Reynolds. 


JAMES GRAHAM. I P. 4. 


The Judge of the High Court of Admiralty and 
Aſſeſſors, recommend to the Lords of Her Majeſty's 
Privy Council, to give a Reprieve to Thomas Lin- 
ſteed Aſſiſtant Supercargo of the Ship Worceſter ; 
and deſire that their Lordſhips would recommend 
him to Her Majeſty for Her Gracious Pardon. 


7 Sentence. 
* Abjoſve. 


JAMES GRAHAM In preſentia Aſſeſſo- 


rum. In preſence of the Aſſeſſors. 


Captain Green was afterwards executed, according to 
his Sentence. 


Here follows ſome Confeſſions and Declarations emit- 


ted by ſome of Captain Green's Crew, which are here 
Jet down according to their Dates, and as they were 


freely made in the Preſence of the Perſons therein men- 
tioned, and are only here ſubjoyned not 
as any Part of the * Proceſs, but for the 
further Satisfaction of all that ſhall be 
pleaſed to read the Premiſſes. : 


Edinburgh, 16th March, 1705. 


DECLARATION 3) Thomas Linſtecd, emitted 
in Preſence of Sir James Steuart Her Majeſty's 
Advocate, hereto ſubſcribing with the ſaid Lin- 


ſteed. 


Homas Linſteed declares, That being in the 
| Ship the Mor ceſter as Aſſiſtant to the Supercar- 
go, when the Veſſel came to Callicoiloan, upon the 
Coaſt of Malabar, which was about the Beginning 
of the Year 1703. Mr. Hammond and he were ſent 
a-ſhorc to look after the Goods they had fold, and 


And alſo, Decern and Adjudge the 
ſaid James Burn, John Bruckley, Samuel Wilcocks, 


the Returns they expected at Calicoilban and Reilun: 
That the Ship the Morceſter left Callicoiloan with her 
Sloop in January 1703. for to goto Callecut, and 
other Places up that Coaſt ; but within five or fix 
Days after the Ships parting, there came in Fiſher 
Boats to Callicoiloan, who told them that their Ship 
the Worceſter had had an Engagement at Sea, and 
that it was the Sloop that firſt attack d the Veſſel, and 
that they fought until they were out of fight of the 
Fiſhermen, who could give no further Account of it. 
But thereupon the Declarant and Mr. Hammond 
wrote and ſent a Meſſenger either to Cocheene or 
Callecut, to know what was become of the yrce- 
ſter ; and that they got a Return after ſome Days, 
that they ſhould mind their Buſineſs, and not con- 
cern themſelves with any Thing that Callant the 
Super cargo did aboard. That ſome Days thercaſter, 
the Declarant met with Cage Commodo in the Deck of 
Keilon, who told him, that he had bought a Ship, 
and he took the Declarant aboard; that the Veſſel 
was about 100 Tons, and did bear about twelve or 
thirteen Guns, and that ſhe appeared to be of the 
Country Build. And Coge Commods ſaid, he had 
bought her from the Pirates of Cota or Burgara, 
which are two little Pirating Towns on either ſide 
of a River on the Coaſt of Malabar ; but when the 
Declarant came to Reilon, the Dutch and Portugueſe 
there told him, that that Veſſcl which Coge Commuto 
had bought was brought in in the Night Seaſon by 
ſome of the Crew of the Worceſter, and that her 
Top-maſt was taken down, and her Sails taken oft, 
and the Yards lower'd ; and that the Dutch and 
Portugueſe made no more reckoning of it, becauſe 
"tis what is ordinary on that Coaſt. That the Decla- 
rant and Mr. Hammond ſtayed, for two or three 
Months after their parting from the Ship, at Cal- 
licoilban and thereabouts, ntil the Ship the Mi- 
ceſter came back to the Road of Callicoiloan, and 
that there he went aboard : That when he went a- 
board, he told them what he had heard, but they 
gave him no Account of che Action; nor could he 
learn more of it. That the Doctor was a- ſhore at 
Leck while the Ship was at Anchor at Callico.!:a, 
and that at that Time the Declarant was gone up 
to Callicoiloan, and knows no more of the Doctor's 
being a-ſhore. That the Sloop with Mr. Loveday 
and others aboard did firſt come back to Callicoiloan, 


and advertiſed the Declarant and Mr. Hammond to 


be in readineſs, for the Ship was coming back ; and 
that when ſhe came back they went aboard, and the 
Declarant went aboard at Anjango, rom whence they 
ſailed to Bengal. And this the Declarant declares. 
to be a Truth. Canſa ſcientia patet. | 
| T. Linſteed. 

JA. STEWART. 


Edinburgh, 27 March, 1705. 


N Preſence of Mr. James Graham Judge of the 

High Court of Admiralty, George Haines one 
of the Crew of the Worceſter, being deſirous to 
make a Confeſſion of what he knew in relation to 
the Crimes for which he and the reſt of the Crew 
are purſued; Declared, That when the Ship the 
Worceſter was in the Downs, the Declarant received 
a Letter from a Friend in London, telling him, 


that it was ſurmiſed in London that their Ship 


was going out upon ſome ill Deſign ; and that he 
had likeways another Letter from his Father to 
the ſame Purpoſe, and heard the Gunner Janes 
Sympſon ſay, he had alſo another of the ſame Nature. 
The Declarant declares, that thereafter he uſed = 

| is 
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bis Endcavours to get aſhore, and accordingly he 
having got leave to {ee ſome Fricnds aboard the 
Fleet-Hrigat that was then riding in the Downs, he 
cot into her Long-Boat that was then going aſhore, 
but ſome of the Frigat s Crew having got notice 
where the Declarant was, after he went aſhore, 


they came to him, and having drunk with him to 


ſome Pitch, perſuaded him to go aboard of his own 
Ship again; and the Declarant was accordingly car- 
ried aboard, in one ol the Boats belonging to the 
Town of Deal. And ſome Time thereatter, the De- 
clarant deſigned likewiſe to have got into a Man of 
War, riding hard by their Ship; but Mr. Callant, 
ercargo, came after him, and brought him 
back: And the Declarant believes the Name ot the 
Man of War was the Salizbary. That the Ship 
IWorceſter failed trom the Downs the 8th of March, 
1702. in the Morning. That in the Month ot 
June, or Frly thercatter, tie Ship arrived at De- 
Lagoa, where their Sloop was built of Timber, and 
other Materials which they had brought irom Eng- 
land aboard the Ship. That having failed from 
Delavoa, ſome few Days betore they came upon the 
Coatt of Mulabar, he heard {ome oi the Crew, and 
particularly John Bruckley the Cooper, talk ot turn- 
ing Pirates, and perſuading others of the Crew to go 
in with them. That when they came upon the Coaſt 
of Malabar, and had been there about a Month, 
they endeavoured to take a large Country Boat ; 
and for that end, the Sloop endcavour d to get be- 
twixt the faid Boat and the Shore, that ſo the Ship 
might come up with the ſaid Boat; but there being 
ſcveral Hands aboard, and the Boat having Fiity 
Oars, out-failed both Ship and Sloop, and got oft. 
Declares, That Coge Commodo was aboard the Ship 
the Time of the aiorcſaid Chaſe; and that he drew 
his Sabre, aud encouraged the Crew of the Worceſter. 


Declares, That hercafter the Ship and Sloop failed 


for Cochin, with a Deſign to have cleaned both at that 


Place; (the Sloop being much ſpoil'd with Worms) 
but the Governor would not allow them to be clean- 
ed there; and therefore they went up to Callecut, 
where the Sloop was cleancd and refitted, and mann'd 
with about Eight Men, and 'I'wo Guns, T'wo 


Patterarocs, and other ſmall Arms and Ammuniti- 


on put aboard; and then tne Sloop alone ſailed up 
towards Tilicherry, and ſtayed away trom the Ship 
about Eight Days. Declares, That the Sloop took 
no Goods along with her chen ſhe went out; but 
when ſhe returned, ſhe had aboard Eight Hogſheads 
of Rack, and knows not how fhe came by them. 
But Jahn Roberts, onc of the Crew who had been 
with the Sloop at that Time, was very melancholy 
after his Return; and the Declarant having a Coco- 
nut full of Rack in his Hand, deſired Roberts to take 
a Part; but he would not, and went down to his 
Hammock mightily concern'd: And afterwards told 
the Declarant, that the Reaſon of his Concern and 
Melancholy, was, That he was acceſſary to the cut- 
ting oft ot {ome Mens Heads at Sacrifice Rock, be- 
tw ixt Tillicherry and Callecut. Declares, That the 
Sloop did {ail by her ſelf from Callecut thereafter ; 
and the Ship followed down to Callicoilban, and did 
there meet with the Sloop: And having diſcover'd 
a Ship coming as irom the Southward, the Sloop 
was under Sail, and made to get in betwixt the 
laid Ship and the Offing, that ſo ſhe might not get 
to da: And the Ship coming nearer to the Wor- 
teſter, in which the Declarant was at the Time; 
the ILorceſter llipt her Anchors, and made towards 
the torelaid Ship, and at length came up with her, 
and fired a ſharp Shot, to cauſe her come to; 
Vol. V. | F 
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which the did accordingly, by bracing her Head: 
ſails back to the Maſts; and that thereatter ſhe 
was boarded. Declares, That the Ship was about 
Seventy Tuns Burden, and ſquare- ſterned, and 


painted in the Quarters with Red and Yellow ; and 


that ſhe had a Main Deck, and Quarter Deck, and 
a little Fore-Caſtle, and was of the Indian Build: 
And that there was in the Ship, when boarded, a- 
bout Twelve or Fourteen Men, all white, and ſick- 
ly, as the Declarant clearly perceived before the Ship 
was boarded. But when the Declarant was endea- 
vouring to know of what Country the Mcn were, 
Edward Carry, one of the Worceſter's Crew, knock d 
him down with a Hand- ſpike into the Midſhip Hatch: 
But he afterwards heard amongſt the Crew, that the 
Men of the taken Ship were Britons, Declares, 
That he knew not what became of the Men which 
were aboard ot the taken Ship, not having been a- 
ble to come above Deck, with the Stroke which he 
received from {Edward Carry, and whereof. he yet 
bears the Mark: Bur declares, that the Sloop went 
off before he came above Deck, and ſtayed away 
for Three or Four Days; and that the Declarant 
thereatrer heard the Men were put into the Sloop. 
And what was done with the ſaid Men of the taken 
Ship he cannot tell; but doubts not they were mur- 
dered and made away, becauſe they could not be 
put aſhore at any Place at hand on that Coaſt ; there 
being Engliſh and Dutch Factories all along the 
Coaſt, very near each other. Declares, That theſe 
of the Crew who went with the Sloop from the Ship 
at that time, were Mr. Luveday, Thomas Calcute, 
Andrew Robertſon Gunner ol the Sloop, John Roberts, 
Edward Carry, Duncan Mackay, Alexander Taylor, 
and Antonio Ferdinando the Black; but cannot be 
politive who beſides were there. Declares, That the 
next Evening atter the Action, the Ship which was 
taken the Day betore, was carried in by ſome of the 
Crew to Caliicoiloan, and ſold to Cage Commodo for 
1500 Rupies : And that the Goods of the ſaid taken 
Ship were ſome Bales and Matts ol China Roogs, and 
Four Cheits ot Copper; which Cheſts were fold al- 
terwards at Bengal, to a Baunion Merchant named 
Tagodas. Declares, That ſome Days after the Acti- 
on, the D-clarant was ſent aſhore with a Letter to 
the Super cargo; and that he then heard that Coge 
Cemmodo, to whom the Ship was fold, was a great 
Aſſiſter of all Pirates, and was very ſerviccable to 
Kidd and Avery wicn upon that Coaſt, and bought 
oft their Geods, as the Declarant was credibly in- 


formed of the People on that Coaſt. And declares, 


That the Time the Declarant was on Shore, the 5. 
percargo, Mr. Liuſteed, Reynolls, Hammond, and the 
Doctor were a-ſhore. And the D:clarant did likc- 
ways ſee Antonia Ferdinando, the Black, at the Bech 
of Callicoiloaz, who complain:d of a Wound in his, 
Arm. Declares, That aitcr the Action, and before 
the Declarant went aſhore, the Doctor, Charles May, 
came aboard from the {beck of Callicoiluan; and ſce- 
ing the Cheſts which had come out of the taken 
Ship upon the Deck, he asked Captain Madder, 
What did all that Lumber upon the Deck? And 
that Maddey anſwer d him with a Curſe, and told 
him to mind his Plaiſter-Box, and ast no Oueſt.ons. 
Declares, That while the Ship was upon the Coaſt 
of Malabar, ſhe ſprung a Leak in the Strake next 
the Keel, which mad: the Crew to pump conſtantly ; 
However, they went not into any Place upon the 
Coalt of Malabr, to refit her, but failed to Bengal, 
which was about Five Wecks Sailing; and there the 
Ship was refitted, not only of the Leak, bur of an 
Hurt which the Ship got in the Action, in the 
Iiii 2 Plank, 
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Plank, betwixt the Midſhip's Crupper and the tore they thereafter failed to Calecut, where the 
Cheſtree, and a new Plank put in, in the Larboard Sloop (which had been ſpoiled by the Worms) was 
fide, where the Hurt was. Declares, That the De- hal'd upon the Shore, and clean'd, and thereafter 
clarant did keep a Note, by way of Journal, du- was mann'd with about 10 Men, and 2 Guns, 2 
ring the Voyage, which contained the Subſtance of Patteraroes, with other ſmall Arms put aboard. 
what he now declares in relation to the above Par- From Callecut, the Sloop was order'd to fail towards 
ticulars; And that when the Ship was ſeized in the Tillicherry, but there was no Goods ſent along ; and 
Road ot Leith, he heaved the ſame over-board, leſt in about ſix or eight Days thereafter, the Sloop came 
it ſhould have fallen in the Seizers Hands. De- back in Chaſe of another Ship. Declares, That when A 
c/ares, That he would have emitted this Declarati- the Ship the Y/orcefter ſaw the Sloop in Chaſe of the | 
on and Confeſſion fooner, but that he was always other Ship, ſhe ſlipt her Anchors, and made out to 
made believe by Captain Green's Agents, that the Sea to meet them. Declares, That he ſaw the Sloop 
Defences made tor the Crew, would certainly bring board the faid Ship towards Night; and that the 
them off: And if they did all agree in one Mind, and Long-Boat was after order'd tobe mann'd, and Cap- 
keep cloſe Moiiths, there would be no Fear ; for nothing tain Madder went along in the Long-Boat. Declares, 
could be otherways proven that could do them Harm. He does not know what became of the Men who 
= And declares, That Wlkocks, the Chyrurgeon's were on Board the taken Ship; but that the Declarant 
Mate, told the Declarant, that he ſaw a Letter from aid ſee they were white Men. And the Reaſon why 
the Owners of the 1Y/orceſter, in London, to Captain he knows not what became of the Men, is, that the 
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| | Green; which bore, That altho the Crew were con- Declarant was never on Board the taken Ship; and 
#* demned in Scotland, they had Pardons ready to ſend that the Sloop which had boarded the Ship, was or- 
1 down for them. And this the Declarant was like- dered away next Morning; and he doubts not but 
Re ways informed of from the Carpenter's Wife. the Men were alongſt which were taken out of the 
* | Prize Ship. Declares, That the Ship which was 
George Haines. taken, was mann'd with ſome of the Porceſter's 


— 
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JA. GRAHAM. Crew, and failed alongſt with the Worceſter till 
| they came to Callicoilban, where they found the Sloop. 
3 | Declares, That whilſt the Worceſter, with the other 
Edinburgh, 28 March, 1705. Ship, came in fight of the Sloop, the Sloop weighed 
| | Anchor, and ſtood to the Offing ; ſo that the taken 
N Preſence of Sir Robert Forbes, Ship came into Callicoiloan betwixt the Sloop and the 
* appeared. Judge of the High Court of Ad- Worceſter ; and all three came to an Anchor toge- 
| miralty, * compeared Georges Haines, ther. Declares, That after they came to an Anchor, 
one of the Crew of the Ship the Worceſter, and de- the taken Ship rode under the Stern of the J}orce- 
clared that he now adds to his former Declaration; ſter, and was thereafter {ent into Ca/licoiloan River, 
That after the Ship therein mentioned was ſeized, he and ſold to Coge Commodo, as the Declarant ſup- 
ſaw the Men which were therein killed and mur- poſes. Declares, That thereaiter the Declarant was 
dered with Pole-Axcs and Cutlaces, and ſaw their ſent a ſhore for Water to the Leck of Callicoilban, 
dead Bodies put into the Sloop, and thereafter where he met with Doctor May; and that he ſent 
thrown over-board : And, to the beſt of the De- on Board a Pinguetta, with Water, according to his 
clarant's Knowledge, the ſaid Men fo killed were Orders. Declares, That ſome time after they came 
Fcot ſmen; the Declarant having heard them ſpeak to an Anchor before Callicoilban, and before the De- 
the Scots Language. And further declares, That clarant was ſent a ſhore for Water as above, they 
the ſaid Ship then ſeized, was underſtood by the faw a Ship at Sea coming from the S9thward; that 
Crew of the Mourceſter to have been Captain Drum- the Sloop was under Sail at that Time, being a crui- 
mond his Ship; and particularly he heard Captain ſing about: That ſhe failed towards the Sea, and 
Madder, John Bruckley, and the deceas'd Edward bore down the Ship towards the Worceſter. That 
Carry, fay ſo. And further adds, that he would the Worceſter, when the Ship came near, ſlipt from 
have emitted what is above before this Time, but her Anchors, and made towards the Ship; which 
was afraid leſt his mentioning the Ship ſo ſeized to thereafter was boarded, firſt by the Sloop, and then 
belong to Captain Drummoad, and the Men aboard by the Worceſter, about ten or eleven a Clock in the 
of the ſame to have been murder'd, might have ren- Forenoon. Declares, That there was both JJ/hites 
dered the Government offended, and obliged them and Blacks on Board that Ship, and moſt part 
to deal hardly with the Declarant. And this he hites ; but the Declarant did not know what be- 
declares to be Truth, as he ſhall anſwer to GOD. came of them; but that the Sloop went off in a few 
| | Hours after the Engagement, and did not return till 
George Haines. after Two or Three Days. That the Declarant 
ROB. FORBES. does not know what became of that Ship; but de- 
clares, that he was in a Mooriſh King's Houſe, with 
| | about fix of the Crew; and that that King was 
Edinburgh, 31 March, 1705. Coge Commodo's Maſter, who had bargained for one 
| | | EE of the taken Ships; the Declarant cannot be politive 
N Preſence of Mr. James Graham, Judge Admi- which: And that at the fame time the Supercargo, 
ral, Johm Bruckley, Cooper ot the Ship Morceſter, who was along with them, preſented the King with 
being deſirous to make a Confeſſion of the Crimes, a ſmall Fowling-Piece. Declares, That the De- 
whereupon he and the reſt of the Crew were purſu'd; clarant ſtayed aſhore, trimming the Casks, for a- 
declares, That ſome Time after the Ship the Wor- bout ſix Weeks thereafter : And does not remember 
ceſter came upon the Coaſt of Malabar, that ſhe and at preſent any more of the Affair. And declares, he 
the Sloop gave Chaſe to a Country Boat, which cannot ſign but by this Mark. 
eſcaped by reaſon of her Oars. That afterwards | — 
, the Ship and Sloop failed in Company to Cochin, JAMES GRAHAM. 
| where they were denied Acceſs to clean; and there- 1 
1 


4 3 


— 
EY 1 


— — — A 
— a 


* 
— — 


* 


— — 


: 
- = 
0 - — * * gy 
* 


Wi; 


: 
: 
. 
| 
| | 
l 
' 
14 
1 
4 
7 
3 
% 1 


1704. 
Edinburgh, 3. April, 1705: 


N Preſence of Sir Robert Forbes, Judge of the 
I Hish-Court of Admiralty, compeared John 
Bruckley, one of the Crew of the Ship the Worce- 
ſter; and declares, That he adheres to his former 
Declaration, emitted before Mr. James Graham, 
Judge-Admiral, the thirty firſt of March. And 
now adds, That the Men which were aboard the 
Ship, which was ſeized before Callicoiloan, were 
for the moſt part White Men; and the Declarant 
heard them ſpeak the Englijh Tongue, being in 
Number about Twelve or Fourteen. And declares, 
That Captain Madder was in the Sloop, and one of 
thoſe that boarded the ſaid Ship; and that the 
Men were put into the Sloop, and carried away to 
the Northward in the Sea; and the Declarant never 
heard any more of them. And that the Goods 
aboard the taken Ship were brought into the Ship 
the Worceſter, and conſiſted of China Root, and 


for Piracy. 
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four Cheſts of Copper; which Cheſts were ſold at 
Bengal, to a Bannian Merchant. And further adds 
That the Men ſeized in the taken Ship were killed 
after they were put into the Sloop, and before th 
were carried to the Sea. Northward. And further 
adds, That immediately after the Action was over, 
the Declarant did hear the Supercargo, Callant, 
Captain Madder, Fohn Roberts, and Edward Carry 
ſay, That the ſeiz'd Ship was Captain Drummond's 
Ship, belonging to the Scots African Company. And 
adds, That when the H/orcefter ſailed from the Downs, 
the Declarant did not know where the Ship was 
bound; but heard it frequently faid, they were go- 
ing upon a Diſcovery. And declares this is the 
Truth, as he ſhall anſwer to GOD. And declares 
he cannot write, but by this Mark. 


4 
ROBERT FORBES. 
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HE foregoing Account of the Trial 
of Captain Green and his Crew, be- 
| ing taken * cloſly from the Records of 
Court; and the uſual Form of the Court being to 
hear and diſcuſs Objections againſt the Witneſſes, 
before they be examined, viva vice, without any 
written Debate; it is therefore thought fit here to 
add the Objections that were made againſt the 
Witneſſes, and the Anſwers given thereto, with 
the Interloquitors paſs'd thereon ; that there may be 
nothing wanting to the Reader's full Information. 
And firſt, It was objected againſt Antonio Ferdi- 
nando, the Cook's Mate, That he could not be a 
Witneſs, becauſe of his Poverty; he not being 
worth (as the Stile of the Court is) 
the Queens * Unlaw, that is, ten 
Pounds Scots, in caſe he ſhould 
trangreſs: And fo, according to the Law of this 
Kingdom, was to be rejected. 2. That he was 
not a Chriſtian, and therefore could not be received 
as a Witneſs againſt Chriſtians, ſpecially in a Pur- 
ſuit that reached their Lives and Fortunes. Nor 
could he indeed be ſuppoſed to have the juſt Know- 
| ledge of the Religion of an Oath. _ 
To which it was anſwcr'd, 1. That tho? the 
Standard of T'en Pounds Scots, ſettled by the Law 
and Cuſtom of this Kingdom, as to the Quality of 
Witneſſes, might well be refuſed in a Trial of 
Crimes of this Nature againſt the Law of Nations, 
and which were to be tried accordingly ; yet the 
Matter of Fact was falſe; Antonio Ferdinando be- 
ing worth more than ten Pounds Scors, by the very 
Wages due to him; and which, by the Pannels 
own Books, were atteſted to be fifteen Shillings 
per Menſem, whereof, to this Hour, he hath got 
no Payment. 2. Antonio Ferdinando was a Chriſti- 
an, as he himſelf owned from the Beginning; and 
that he was born of Chriſtian Parents: Like as it's 
known, that ſuch Names are only given to Chriſti- 
4 1... ans. Beſides, tho his not being a 
Oed, Chriſtian might be a * Prejuge a- 
gainſt him, yet it could be no juſt 


* exattly. 


* Fine. 


N DIX. 


Exception againſt his Teſtimony as a Witneſs ; ſince 
he both proteſs'd the Knowledge of GOD, and 
the Conſcience of an Oath, as he had often de- 
clared. 

The Judge and Aſſeſſors having conſider'd the 
foreſaid Objections and Anſwers, they repel tne Ob- 
jections in reſpe& to the Anſwers, and allow the 
Witneſs to be admitted. | 

2. It was objected againſt Antonio Franciſco 
That he was not worth ten Pounds Scots; and had 
indeed nothing ; beſides, that he was no Chriſtian, 
but a Servant or Slave to Captain Green; and alſo 
had no Religion. - 

To which it was anſwer'd, r. That tho' ten 
Pounds Scots be the Rate of Witneſſes in our Scots 
Law; yet, as hath been ſaid, this | 
Rule cannot * vie in the Cafe of the 
Crimes libelled, committed againſt 
the Law of Nations in remote Parts, & in alto 
Mari, in the deep Sea; which made the Crimes to 
be Crimes excepted. And it's known to be the 
Rule and Privilege, as to Crimes atro- 
cious and * occult; and therefore ex- 
cepted to exempt even the Witneſſes 
from the ordinary Qualifications. Nor was Antonio 
Franciſco to be reckon d no Chriſtian ; ſince, 1. 
He bears a Chriſtian Name; and next declares, that 
a Chriſtian Miſtreſs he had in Pegu, who gave him 
to Captain Green, did firſt procure him to be Bap- 
tized and Chriſtned. And 3. He profeſſes the 
Knowledge of the true GOD. Nor, being a Chri- 
ſtian, can he be reckoned any longer a Slave. 

But upon the whole, As to theſe Two, and the 
whole other Witneſſes; the Nature of the atroci- 
ous Crime againſt the Law of Nations, with the 
Manner of their having been committed, and the 
Endeavours uſed for their Concealment, ought prin- 
cipally to be remembred ; ſince thereby, in the 
Opinion of all Lawyers, they become Crimes ex- 
cepted: And that it is the known Privilege of 
Crimes excepted, to relax from the ordinary Rules, 


and to proceed on ſuch Evidence, as the Matter 
| doth 


* bear. 


* Hidden. 
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doth afford, the Subſtance of the Probation being 


only obſcry'd. 


The Judge and Aſſeſſors having conſidered the 
foreſaid Objections and Anſwers, they repel the 
Objections, in reſpect of the Anſwers, and allow 


the Witneſs to be admitted. 


2. It was objected againſt Anne Seaton, that ſhe 


could not be a Witneſs, becauſe a Woman. 


To which it was anſwered, that in Crimes where 
the Probation proceeds not upon Teſtes requiſiti, 
but ſucli as Providence offers, even Women arc ad- 

5 2 
mitted. Eut 2. It's the general Opinion and Pra- 
ctice over all, that in Crimes atrocious, occult and 


excepted, a Woman is never refuſed. 


The Judge and Aſſeflors having conſidered the 
foreſaid Object ion and Anſwer, they repel the Ob- 
jection, in reſpect of the Anſwer, and allow the 


Witneſles to be admitted. 


— 


* Excerpts out of the Inſtructions and 
Letters found in Captain Green's 
Books, to which Sir David Dalrym- 


ple's Speech to the Fury relates, 


* Extra? 
rain. 


N the Inſtructions or Orders given by the 


Freighters of the Worceſter, Captain Thomas 


Green Commander, to Mr. Robert Callant Super- 


cargo there occurs one Article in theſe Words, 


He would have you write us by all Opportunities, 
eſpecially from Sinde, by any Ships bound from thence 
to Perſia; and for the greater Secrecy, eſpecially of the 
Letter to be ſent to Mauritius for us, here under is 
an Alphabet for you to write us by; Tour Subſcriptica 
muſt be in common Engliſh, directing all ſuch Letters 
:0 Captain Thomas Bowrey in Well-cloſe-Square, 


London. 


Nota, At this Place the whole Alphabet is in- 


ſert diſtinctly, and above cach Letter a different 
Character is ſet down, to be uſed in Place of the 
Letters of the Alphaber.) | 

Len your Cargo for England is provided, or near 
compleated, then we would have you ſell the Sloop for 
what you can get, and inveſt the Produce ia Goods 


for England. | 


And lower amongſt the ſame Orders in anothcr 
Article are thelc Words, | | 
You muſt engage the Maſter of the Sleop not to 
let auy Letter from himſelf or any other be ſent 


ro England, but only our Letter, in which you n _ 
inſert the Names of any Dead; and for the 8 


and Secrecy of thoſe who go in the Sloop, in caſe 10 
Letter or News comes to England, but our Letter 


concerning our Buſineſs, then we will on the return of 


— 


the Ship give the Maſter and Crew one Mont; Pay © 


gratis, and they ſhall alſo have their Shares of 25 
— promiſed the Ship's Company for the Whale 
Hing. 3 
By a Letter dated London, 3 February, 1700. 


from Captain T. Þ---y to Mr. Callaut, the ſaid Cap- 


tain adviſes him in theſe Words, 

For the greater Security of cur Affairs, when yore 
write by the Alphabet in your Iuſtructions, I wuz 
have you carry the laſt Letter of each Mord to be in the 
room of the firſt Letter to the next Mord, as for Ex- 


ample. | 


Captain Thomas Bowrey, Sir wee are all well, 
Captai nthoma sbowre yſi rwe ear eal Iwell. 


Make no Title (as is uſual) tw begin your Ter- 
ter, nor no Date, nor Compliment, no Name at 
laſt; But let all be comprehended in the Lines of 
your Letter, ſo as to make 10 diſtinction, and mal: 
but one Paragragh of all your Letter, and if any 
Men dead, ſet their Names immediately after your gun 
Name ſubſcribed to the Letter, all in Charafer, before 
directed, aud pleaſe to keep this as Directions therein, 

By another Letter from the {aid Captaid T. B---y 
to the ſaid Mr. Callant, dated London, 16 February 
170, he adds concerning the foreſaid Cypher in 
theſe Words, 

On jurther Cenfideration, I think, I have committe} 


an Error in my Letter to jo Tefterday, it being wr 


in it as, VIZ, 


Caprai nthoma sbowre yſi rwe ear cal lwell. 
That is, | | | 
Captain Thomas Bowrey, Sir we are all well, 


Now, I doubt the naming any Name in the beginning, 
or making. any Complement there, may be a Means tl 
find the Key of the Alphabet, therefore pray ſtrike ot 
of the Letter I ſent you Veſterday, as above done, and 
begin direfHy with your Buſineſs, following the Direfi- 
ons given you. And whereas you are ordered to di- 
rect your ſaid Letter to me, I would not have yu 
mention my Name in the Subſcription, but direct 
the ſaid Letter to Mr. Nicholas Pope Scrivener, in 
Nicholas Lane, London, to pay 5 l. to the Bearer as 
in your liftruetions. 


F 


CLXXIX. Ip. Trial of ROBERT FerlDING, Eſq, at 


the Old-Paily for Bigamy, in marrymg the Ducheſs of 
Cleveland, hs former Wife being then Iromg, Dec. 4. 


1700. 5. Ann. 


On Wedaeſday the 4th of December, 
[I I the Seſions-Houſe in the Old-Baily, 
Ii Day came on the Trial of Robert 
Feilding, Eſq; for Felony, in Marrying 
her Grace the Ducheſs of Cleveland ; 
Mary Wadſworth, his firſt Wife, beiug 


then alive. The Court being ſat, proceed in this maimer, 


: 


Clerk of As 8 E T Roles: Feilding to the Bar. | 


raignment. (which was done) 


Robert Feilding, hold up thy hand. (which he did.) 
Cl. of Arr. Robert Feilding, you ſtand inditted 
by the Name of Robert Feilding, late of the Pari e 
St. James's, within the Liberty of Weſtminſter, i th? 
County of Middleſex, For that you, en the mint 
| Das 


1706. 
Day of November, in the fourth Year of Her 
now Majeſty's Reign, at the Parifh aforeſaid, 
% the County aforeſaid, took to Wife one Mary 
Wadſworth, Hinſter, and the ſame Mary Wad- 
ſworth, then and there. had for your Wife; and that 
you the ſaid Robert Feilding, afterwards, viz. on 
+he twenty fifth of the ſame Month of November, in 
the Tear aforeſaid, at the Pariſh of St. Martins 
in the Fields, in the ſaid County, did felonicuſiy take 
to Wife the miſt noble Barbara, Ducheſs of Cleve- 
land, (the ſaid Mary Wadſworth, his former Wife, 
being then living ;) againſt the Peace of our ſovereign 
Lady the Queen, her Crown and Dignity, and a- 
gainſt the Form of the Statute in that Caſe made and 
ded. 

1 ſay'ſt thou, Robert Feilding, art thou Guilty 
of this Indictment, or not Guilty ? 

Feilding. Not Guilty. : 5 

Cl of Arr. Culprit. How wilt thou be tried? 

Fielding. By God and my Country. | 

Cl. of Arr. God fend thee a gon Deliverance. 

Cl. of Arr. Call the Jury. Mr. Feilding, it you 
except to any of the Jury, you muſt do it before 
they are ſworn. 3 
Feilding. I do not challenge any of them. 
The Jury ſworn, viz. 


Francis Chapman, Edward Boſwell, 
Thomas Moody, John Mills, 
Peter Levigne, I Richard Hazzard, 


Samuel Chace, 
Thomas Yeomond, 


John Johnſon. 


| Proclamation made, That if any can inform the 

Queen's Juſtices, and the Queen's Council, of any 
the Matters the Priſoner ſtands charged with ; let 
them come forth and they ſhall be heard. 

Mr. Raymond. My Lord, and you Gentlemen of 
the Jury, I am, in this Caſe, Council for the Queen. 
The Priſoner at the Bar, Robert Feilding, ſtands in- 
dicted, That he on the ninth Day of November, in the 
fourth Year of her now Majeſty's Reign, c. (the 
Indiciment repeated). To which Indictment he has 

pleaded not Guilty, and pur himſelf on God and 
his Country, which Country you are. I hope if 
we prove the Indictment, you will find him Guilty. 

Sir James Mountague. My Lord and Gentlemen 
of the Jury, I am of Council with the Queen againſt 
the Priſoner, Mr. Robert Feilding, who ſtands in- 
diced for taking to Wife Barbara Ducheſs of 
Cleveland, after he had before marry'd one Mary 
Wadſworth, who is ſtill alive: This is a Crime 
that amounts to Felony ; and tho' the Law doth not 
take away from him that ſhall be covicted thereof, 
the Benefit of his Clergy; yet, ſince it is ſuch a 
Crime as doth take away from the Priſoner the 
Aſſiſtance of Council, I ſhall only ſtate Matter of 
Fact, which is as followeth. 

About a Year ago, or a little better, there was 
a young Lady left a Widow by Mr. Deleau, and 
reputed a great Fortune: Mr. Feilding thinking him- 
ſelf qualified for the greateſt Fortune, had a De- 
ſign upon this Lady; and in Auguſt, 1705. he ap- 
plied himſelf to one Mrs. Streights to conſult with 
her, and contrive ſome Method how he might have 
Acceſs to court this Widow. This Mrs. Sereights 
had no Acquaintance with the Widow her ſelf, but 
knew Mrs. Charlott Villars was acquainted with 
her, and uſed to cut her Hair; ſo the beſt Thing 
they could think of at that Time, was to make 


Hugh Merchant, 
Joſeph Deveniſh, 
Edward How, 
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Mrs. Vilars their Friend, that by her Means he 
might have Admitrance into the Lady's Company; 
for he did not Queſtion if the Lady had but once 
a Sight of his very handſome Perſon, ſhe would 
have the ſame Affection for him, that he had met 
with from other Ladies, even on their firſt ſeeing of 
him. Mrs. Fillars was promiſed 500 l. to bring 
this Affair about; and tho' ſhe doubted with her 
ſelf, whether ſhe could ever accompliſh it, yet 
by theſe Means ſhe might perhaps make a Pen- 
ny of it to her ſelf; and thereupon ſhe promiſes 
Mrs. Streights to uſe her endeavour to ſerve the 
Major-General, meaning Mr. Fei/ding, tho* Mrs. 
Villars could not be ſure ſuch an Overture would 
be well received by Mrs. Deleau : Yer being ac- 
quainted with one Mary H/adſworth, a young Wo- 
man not much unlike in Perſon to Mrs. Deleau, 
fhe imagined it would be no difficult Matter for 
her to ſet up the ſaid Mrs. Wadſworth to repreſent 
Mrs. Deleau; and accordingly it was done, and 
Mr. Feilding proved ſo intent upon the Matter, 
that he went in few Days to Doftors-Commons, 
to ſee for Mr. Deleau's Will (and found thereby 
that Mrs. Deleau was leſt very conſiderable. And 
that he might judge the better whether ſhe were 
truly the Fortune ſhe was repreſented to him, he 
took a Copy of the faid Will, and ſoon after 
went to Mrs. Villars and cold her, That what 
Mrs. Srreights had ſaid concerning Mrs. Deleau's 
Fortune was true: And being very well fatisfied 
with her Fortune, he was reſolved to get a View 
of her. Soon after, Mr. Feilding int ro Tuns 
bridge, and after two or three Days ſtay there, 
returned and called at Waddon, the Place where 
Mrs. Deleau reſided, with a Pretence to ſee the 
Houſe and Gardens, but in reality it was to ſee 
the Widow; he thought nothing elſe was then to 
be done, but to give the Lady a ſight of his 
handſome Perſon he deſigned to lay at her Feet; 
but it happened that the Lady would not be ſeen 
her ſelf, bur her Servants were permitted to ſhow 
him the Gardens, and he fancied himſelf that he 
had had a Sight of Mrs. De/eau too; for a Kinſ- 
woman of Mrs. Delear's looking out into the Gar- 
den while he was there, gave him the Sight of a 
Woman at the Window, and he preſently conclud- 
ed it could be no body but Mrs. Deleau admi- 
ring Beau Feilding. About three Days aiter Mr. 
Fei dings Return from Tuxbridge, wlich was about 
a Fortnight after St. Bartholomew-tide laſt was 
Twelve-month, he told Mrs. Villars of his calling 
at ¶ addon, and that he had acquainted the Ducheſs 
of Cleveland of the fine Gardens that were there, 
and he faid that her Grace had a great Deſire to 
fee them, and ther-fore directed Mrs. Villars to 
go from her Grace to Mrs. Deleanu, to ask the 
Favour of her to permit her Grace to ſee the 
Houſe and Gardens. Accordingly Mrs. Vilars 
went down to Haddon ; and Mrs. Deleau treated 
her very civilly, and told her whenever her Grace 
pleaſed, ſhe ſhould ſee her Houſe and Gardens; 
but as ſhe was a Widow ſhe could not attend up- 
on her Grace: But tho' the Ducheſs was expected 
after this, yet ſhe did not go, for indeed ſhe did 
not know any Thing ot the Meſſage. So the next 
Time Mr. Feilding attempted to fee her, was at 
a Horſe-Race at Banſt:ad-Downs, whither he went 
for that Purpoſe, but did not ſee her. Afﬀer this, 
or ſome Time before, he ſent a Letter to Mrs, 
Deleau's Houſe, but the Servants when they ſaw 
the Name to it, knowing the Character of Mr. 
Feilding, 
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Peilding, threw it into the Fire. When Mrs. /it- 
lars found that the Ducheſs of Cleveland knew 
nothing of her being ſent to Taddon, and that it 
was only 2 Contrivance of Mr. Feilding's to get 
an Opportunity of ſeeing Mrs. Deleau, and that 
in Truth he had never ſeen” her, ſhe reſolved 
to play Trick for Trick with him, and there- 
upon propoſed the Matter to Mary Wadſworth, 
the Woman I beſoie mentioned to be of her Ac- 
quainance, but one that Mr. Feilding did not know, 
and one that would not worſt her ſelf much by 
ſuch an Undertaking, whether it ſucceeded or not. 


Mrs. Nudſuoth, upon the firlt op-ring of it, rea- 


dily embraccd the Otter, and thereupon Mrs. LI. 
lars went to Mir. Feilding and told him, ſhe had 
propoſed the Matter to the Lady (Mrs. Deleau) 
which ſhe at firſt rejected, but at laſt did give a 
favourable Ear to it; and that ſhe did not fear, 
but ic Matters could be prudently managed, his 
Deſires might be accompliſhed.--—-A little before 


my Lord Mayor's Day laſt was Twelve-month, ſhe 


told Mr. Fei/ding that ſhe had at length obtained 
of the Lady the Favour of a Promiſe of an Inter- 
view, and that ſhe was ſhortly to bring her to his 
Lodgings, but he muſt take care not to let her 
know they were his Lodgings, or to give her the 
leaſt Caule to ſuſpect he had any Thing to do 
there: Accordingly Mrs. Villars, the Evening of 
my Lord Mayor's Day, brought Mrs. Hadſworth 
in a Mourning Coach and Widow's Dreſs to Mr. 
Feilding's Lodgings : He was not within at the Timo 
they came thither, but being ſent for, came in ſoon 
after, and was extremely complaiſant for ſome 
Time; but at length, tho' he had be encautioned 
not to let the Lady know they were his Lodg- 
ings, yet he could not forbear ſhewing her his 
fine Cloaths, and what Furniture he had; and in 
a little Time after ſent for Mrs. Margaretta to 
ſing to her; and pretended he was ſo extremely 
taken with her, that nothing would ſatisſy him 
but being married that Night; but ſhe, with a 


eeming Modeſty, check'd his forward Behaviour, 


and mad: a ſhew of going away in diſpleaſure; 
but betore they parted, he prevail'd upon her to 
promiſe not to put of their Marriage longer than 
Wedneſday Seven-night. My Lord, Mr. Feilding 
rightly judged by this Converſation what an In- 
tereſt he had fix'd in the Lady, and locking upon 
himſelt to be ſure of her, he actually went to a 
Goldſmith and beſpoke a Ring, and directed him- 
ſelf what Poſie ſhould be engrav'd. When the 
Day came which had firſt been agreed on, ſham 
Pretences were made, not to ſcem over-haſty 
in ſo ſcrious a Matter, and the Marriage was 


put off till the Friday following, being the gth of 


November lat was T'welve-month; at which Time 
Mrs. Villars and the Lady came again to Mr. Feild- 
ings Lodging, where he received her with an ex- 
traordinary Tranſport of Joy, and the Marriage 


muſt immediately be procceded on; but ſhe tor 


ſome Time tramed ſeveral Put-ofts, and at length 
made an Offer to have gone away; but Mr. Feld- 
ing by no Means would permit her to go, with- 
out making her his own, which he was reſolved 
ſhould be done preſently ; and to make all Things 
ſure, he ran out and lock d the Chamber-door- to 


keep her and Mrs. Villars in, whilſt he went for 


a Prieſt; and taking Coach immediately drove to 
Count Gallass, the Emperor's Envoy ; when he 
came to his Gate, he enquired of the Porter for 
one Franſciſco Drian, that was ſtiled, The Father 


in Red, upon account of 4 red Habit he uſuall 
wore ; but he not being within, Mr. Feilding wer 


ed for another Father; and one Father Florence 


was called to him, whom he acquainted wi 
Buſineſs he came about; bur WT he Ana 
ing with Father Florence, the Father in Red luckil 
came in, and Mr. Feilding immediately took him 
away with him in the Hackney-Coach to his 
Lodgings. My Lord, and Gentlemen, we ſhall ſhew 
you that this Facher in Red ſtay'd there about an 
Hour, and then went away. We ſhall ſhew your 
Lordſhip likewiſe, That Mr. Feilding and Mary 
Wadſcorth ſupped together, and after Supper he 
was actually marry'd to Mrs. Wadſworth. And 
that this Marriage was conſummate, we ſhall prove 
by ſcyeral Particulars, viz. That clean Sheets were 
laid upon the Bed, and all Ceremonies performed 
that are uſual upon ſuch Occaſions; and they actual- 


ly went to Bed together, and lay together all that 


Night; and the next Day the Lady and Mrs. 77,1. 
lars went away, and as Mr. Feilding ſuppoſ.d 
ro WPaddon, the Widow Deleau's Houſe; to which 
Place your Lordihip and the Jury will find he 


directed his Letters to her afterwards, and in the 


Superſcriptions ſtil's her the Counteſs of Feilding. 
To corroborate this Evidence we ſhall likewit: 
prove to your Lordſhip, that about a Week after, 
he lay with her again at the very ſame Lodgings; 
and we can make it appear that he hath lain with 
her three ſeveral Times ſince this firſt Night, 
twice before, and once after his Marriage with 
the Ducheſs of Cleveland. My Lord, we ſhall 


ſhew you that he made her Preſents, furniſh'd her 


with Money, and treated her as his Wife, until 
the Cheat was found out, which was not till May 
alter; and then finding how he had been ſerved, 
that inſtead of marrying a Fortune of 60000 l. 
he had been impoſed upcn, and marry'd one nut 
worth ſo many Farthings, he diſcarded her in 
great Wroth. 

My Lord, we will call our Witneſſes who will 
prove to your Lorſhip, ſtep by ſtep, how this Mat- 
ter was brought about; and firſt we will begin 
with Mrs. Villars. 


Mrs. Villars ſworn. 


Mrs. Villars. My Lord, there came one Mrs. 
Streights to my Lodgings and wanted to ſpeak 
with me (it was Bartholomew-tide was T welvc- 
month) but I was not at home; when I came 
home, they told me Mrs. Streights had been there, 
and left word that I was always out of the way 
when it was to do my ſelf good; ſhe ſaid it would 
be five hundred Pounds out of my way if I did 
not come to her. I met with her and Mr. Feild- 
ing, and being acquainted with Mr. Feilding's De- 
ſign upon Mrs. Deleau, he asked me whether 1 
knew the Lady? I faid I had no particular Ac- 
quaintance with her, but I uſed to cut her Hair; 
He told me that he was in Love with her, and ack- 
ed me whether J could aſſiſt him in his Court- 
ſhip? And whether a Marriage might be 
brought about? I told him I could not toll, 
I did not know whether 1 had that Intereſt in 
the Lady as to be made ſerviceable in ſueh a De- 
ſign, Mer. Feilding enquired very ſtrictly after 


her, and faid, he would try Means to come 
into her Company that he might gain her Ac- 
quaintance: Upon which we parted at that 
Time.--------And about three Days aſter, Mrs. 
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could not get a Letter to Mrs. Deleau? 


1706. 

Sereights came to my Houſe again, and ſaid, 
Mr. Feilling would ſpeak with me. I went to 
him ; and he told me, he found that the, Lady was 
worth 6oooo]. as he had been told before, He 
asked me where it was ſhe livd? I told him, in 
Copt hal- Court, near the Change. I told him like- 
wiſe where her Country-Houſe was; That it was 
at Wadden in Surrey. Mr. Feilding told me, He 
would go to Tunbridge, and call by the way to ſee 
the Gardens; and by that means, he might have 


an Opportunity of ſeeing Mrs. Deleau; which he 


did accordingly. I was ſent tor again; and he 
told me he had ſeen the Gardens, and they were 


very fine: And that he ſaw the Lady through a 


Calement; and that ſhe might have the more per- 
fect View of him, he took divers Turns in the 
Garden, pull'd out his Watch, and ſet it by 
the Sun-Dial : And that he came round the Coun- 
try, and almoſt murder d his Horſes, to get a 
Light of her. But he detired to be in her Com- 
pany, that he might have a full View of her. 
He deſired me to go to Mrs. Deleau, and tell her, 
that the Ducheſs ot Cleveland had heard a great 
Character of her Gardens, and was very deſirous 
to to ſee them. I went and acquainted Mrs. De- 
leau with it: She ſaid, ſhe would not reiuſe a Wo- 


man of her Quality; but would take it as a great 


Favour, to ſhew her any Thing that belong'd to her: 
But deſir'd that it might not be that Week, but 
the Week following; becauſe the was to ſee a Race 
cn Banſtead Downs, I told Mr. Feilding this; and 
he made Anſwer for the Ducheſs of Cleveland, 
and ſaid, The Ducheſs was not well; and could 
not go to ſee the Gardens. When 1 found that 
Mr. Feilding did not ſend me from the Ducheſs, 
but from himſelf, I was out of Countenance, that 
I ſhould innocently impoſe upon the Lady. Mr. 
Feilding told me, he would go and fee tu Race 
upon the Downs; and when he came back, he 
would ſend for me, and acquaint me whether he 
had ſeen the Lady. And when he came to Town 
again, he ſent Mrs. Streights to me, to come to 
him; and when I came to him, he told me he ſaw 
Mrs. Deleau, he believed, upon the Downs. Mr. 
Feilding made a Bow to them, and they to him. 
He ſaid, From thence he went to Epſom, and ſent a 
Letter to be deliver d into Mrs. Deleau's own Hands, 
by a Scrvant of his, not in a Livery. I think it was 


_ accordingly deliver d. Mr. Feilding told me, Mrs. 


Deleau read it, and ſaid it required no Anſwer : and 
ſaid no more. Mr. Feilding asked me, whether I 
He faid, 
he was much in Love with her. I told him, I be- 
tiev'd. he was miſtaken; and that it was another 
whom he faw.-----I perceiv'd that he had no Know- 
ledge of Mrs. De eau. I acquainted a young 
Woman (whom I ſuppoſed he might have ſeen) 
with his Inclination, (Nirs. Hadſworth) She faid, 
ſhe did not expect to be ſo happy; but wiſh'd it 
might be ſo. I engag'd to Mr. Feilding to do what 
I could to bring it about. —— There were divers 
Letters pals'd berwcen them till my Lord-Mayor's 


Pay. Divers Preſents were ſent from Mr. Feilding, 


by me, to the Lady. The firlt Preſent was a Gold 
Apron, ſtruck with Green: That was the firſt Pre- 
lent Mr, Feilding {cnt to Mrs. Vadſworth, whom he 
thought was Mrs. Deleau all the while; but it was 
Mrs. Wadſworth. I did not think Mrs. Deleau, 
who was a great Fortune, would agree to marry 
a Man of Mr. Feilding's Character. Mr. Feilding 
kept ſending of Preſents and Letters from that 
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Time, from the latter End of Barrholomew-tide, 
to my Lord-Mayor's Day. He ſent her a Suit of 
white Sattin Knots, and Gloves, and other Things. 
He deſir d I would bring her to his Lodgings on 
my Lord-Mayor's Day, at Night; which I did a- 
bout nine a Clock, in a Mourning Coach. Mr. - 
Feilding was not at home, but came immediate- 
ly. When he came in, he fell down upon his 
Knees, and kiſs'd her, and expreſs'd Abundance of 
fond Expreſſions. He asked her, why ſhe ſtayed fo 
lang? And whether ſbe loved Singing? He ſaid, He 
would ſend tor Margaretta to come up. When 
ſhe came, Mr. Fe:/ding bid her ſing the two Songs 
wich he lovd ; — which ſhe did: The one 
was, Charming Creature; and the other, Janthe 
the Lovely. After which, Mr. Feilding ſent for 
two Pints of Wine, and ſome Plumb-Cakes. He 
urg'd very much to marry her; but the declin'd it, 
and made him a Ii romiſe to cem2 to him the Wed- 
weſday fellow ing. In the interim ſhe ſent him a 
Letcer, to acquaint him ſhe could not come 
2ccording to her Appcintment ; but ſhe would 
come to him on the Friday following, which was 
tnc gin of November, Then he {ent her another 
Leucr, to deute her not to fail, but come to his 


Arms, and told her, That there wanted nothing 


but the Holy Father to join their Happineſs; for 
their Hearts were all one already. And when Fri- 
day came, Mis. //adfworth and I went to Mr. Feild- 
ing's Loa ings again: He was not within ; but 
came running into the Room in a little Jims atter 
with a great deal oi Joy, and took Mis. H/adſworth 
into his Arms, and faid, Nothing could eaſe his 
Mind, bit a Hremiſe to make him happy, in marry- 
ing him preſently. - He ſaid, he would fetch 
the Prieſt ; but Mrs Wadſworth retus'd his Propo- 
ſal, and would have difluaded him from going 
then; and defired him to pur it off till another 
Time, and would have gone away: But he would 
not hear of it; and ſaid, She had diſappointed him 

before; and that he repented he had let her go a- 
way betore; but now he was refolved to make her 
his own, before ſhe went away. Mr. Feilding then 
went tor the Prieſt, and lock d the Chamber- Door 
aſter him, and took the Key with him, for fear 
Mrs. Wadſworth ſhould go away; and order'd Bon- 
cher to let no Body into the Dining-Room till his 
Return. Mr. Fei ding returned in a little Time, and 
brought a rieſt with him, in a long Red Gown 
lin d with Blue, and a long Beard, and a Fur Cap. 
Mr. Feilding told her, that this was the Holy Fa- 
ther that was to make them one. Mr. Feilding then 
ordered the Man to lay the Cloth, and fetch'd a 
Diſh of Pickles to Supper. —— At Supper Mrs. 
Wadſworth ſeemed cautious ; and tor fear the Prieſt 
ſhould not be in Orders, ſaid, How ſhall I know that 
this is a Prieſt in Orders? Mr. Feilding queſtion'd 
him. Then the Prieſt pull'd a Picture out of his 
Pocket, about the Bigneſs of a Crown- Piece; and 
told them, That none but Prieſts had ſuch Pictures. 
And that ſhe might be {till further ſatisfied, ſhe de- 
ſired another Token, | 


After this, Boucher, and the reſt of the Servants 
were order'd down Stairs. Then the Prieſt call'd 
for Water, Salt and Roſemary, to make Holy Wa- 
ter. Boucher brought up Water and Salt, but could 
get no Roſemary. Mr. Feilding and I received it at 
the Dining-Room Door. Then Mr. Feilding lock d 
the Door, and took the Key in the Inſide. Mr. 
Feilding ask'd Mrs. Wadſworth, Whether it ſhould 
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be done in the Bed-Chamber, or Dining Room? 
Mrs. Wadſworth agreed it ſhould be in the Bed- 
Chamber. There were none preſent, but Mr. 
Feilding, Mts. Wadſworth, the Prieſt, and my ſelf. 
The Pricſt nfade Holy- Water, and bleſſed it: Then 
he ſer Mrs. Nadſworth at the right of Mr. Feilding - 


The Pricſt ſtood betore them, and read the Cere- 


mony in Latin, as I underitocd ; and Mrs. Wadſ- 


worth ſaid, She was not jet ſatisfied he was a Prieſt. 


Then he laid down his Book, tock from under his 
Gown a Piece of Silk like a Scarf, that was mark d 
with a Croſs in the middle; and faid, None but 
Pric{ts us d ſuch a Thing. Then Mrs. Had ſtoorth 
was well ſatishca he was a Prieſt. Says Mr. Feilding 
to her, Do you think, my Dear, that I would 
have any body to do this Buſineſs, but the Hul) Fa- 
ther? Mrs. Wadſorth was well ſatisfied till hz 
came to that Part, Tilt thou have this Weman to 


thy wedded Nie? She deſir'd it might be ſpoke 


in Engliſh by him, as well as he could. He did ſo. 
He ask d Mr. Feilding, Whether he would have this 
Gentlewoman to le his wedded Mie? He (aid, Jes, 
with all my Heart. He asked the Lady then, Whe- 
ther ſhe wou'd have this Gentleman for her Husbaud ? 
She ſaid, Yes, faintly: Bur, fays Mr. Feilding, You 
don't ſpeak it fo carneſtly as I do : You muſt ſay, 
With all my Heart and Soul. Which ſhe did. Then 
the Frictt bleſſed che Ring, and gave it to Mr. Feild- 


ing, to put it on the Lady's Finger. He ſaid ſome- 
thing in Latiu, but what it was I know not. Then 


we went into the Dining-- Room. Boucher brought 
up Wine; and warn all had drank, the Prieſt was 
chard. Mrs. Wadſworth and I went into the 


and laid, He would make haſte and fly to her 
Arms. After I put her to Bed, he went to Bed to 
ner; and order'd me to come into the Room to {cc 
them in Bed; which i did. I roſe the next Morn- 
ing, and came to Mr. Fei/ding's Room, where Bou- 
cher came ſoon aſter to light a Fire: Then 1 faw 


Mrs. Nadſvorth in naked Bed with Mr. Feilding. 


Mrs. Wadſworth put on her Cloaths as ſoon as ſhe 
could; and a Hackney-Coach was call'd for her, and 
ſhe went away. At parting with Mr. Feilding, ſhe 
told him, ſhe did not know when ſhe could re- 


turn; but about a Fortnight after, the came again. 


There were Fires made in both Rooms, and Can- 
dles lighted up; clean Sheets upon the Bed, and 


cyery Thing prepared for her lying there. Mrs. 


Wadſworth went to Bed. Mr. Feilding did not 
come home till late that Night. I ſaw them that 
Night in Bed, and went into the Room the next 
Morning, and ſaw them in Bed again : She roſc, 
and went away as before. Mr. Feilding deſired her 


not to ſtay ſo long as ſhe had done before; for if 


ſhe did, he would come and fetch her. She pro- 
mis'd him ſhe would return ſooner. Mr. Feilding 
kept ſending of Letters to her between Times, waich 
was about fifteen or ſixteen Days, till ſhe came 
to him again. He deſired her to come to him, 
and he would be at home to receive her. She ac- 
cordingly came to him, after having given him notice 
of her coming. He was nor at home when ſhe 
came; but ſhe went to Supper by her ſelt.----She 


had for her Supper ſome toaſted Cheeſe, a Pint of 


Wine, and a Bottle of Oat Ale. When he came 
home to her, he asked her, hy ſhe did not ſend 


for ſomething better for Suppen? They went to Bed 


again, as before; and I law them in Bed toge- 
ther. Mrs. Wadſworth got up in the Morning; 


e Feilding treated her; and away ſhe went as be- 
ore, Then Mr. Fei/ding kept writing to her 
{ which Letters are inſerted in their proper Places. 
and deſir'd her to come to him again, as being ch 
laſt Night ſhe ſhould lie with him at his #76 Srog 
tor he was going to leave his Lodginss for Altoge- 
ther, and be with her Grace the Ducheſ of 5. 
laid. Mrs. Wadſworth came; but neither Mir 
Feildiug nor Boucher were at the Lodgings: Pur ſh« 
had not been there long, but Boucher 1 Ha in, and 
ſaid, That he had brought his Maſter's Night- 
Gown and Slippers from the Ducheſs of HARE 
laud's. 4 

5 Council. Mrs. Villars, You ſay, moſt of the Ser- 
vice was in a Language you did not underſtand. 

: Mrs. Vil/ars. It was, my Lord. But one Part of 
it was in £E7:2/;h, I heard Mr. Feildins ſay, th 
wer'd tale this Lady to be his wedded Wife. © 

Council. Who is that Lady? 

Mrs. Villars. That Lady, Mrs. JadſWworth ; point- 
at her; (She being in Court.) 

: Council, What did you hear Mrs. 1] adſuorth 

ay? 8 | 
Mrs. Vi/lars. I heard her fay, That ſhe to 
Mr. Feilding to her wedded Hu:band. | 

Council. What did you obſerve elfe that was re- 
markable? 

Mrs /i/lars. I ſaw the Ceremony ofthe Ring per- 
formed. I faw the Preitt bleſs the Ring with Holy- x 
Water, and ſign himſelf with the Sign of the 
Croſs. The Prieſt held Mrs. J/adſworth by the lower 
Joint ot the Finger, and put the Ring on. 
is pe What is Mrs. Wadſworth's Chriſtian 
Name: 

Mrs. Villars. Mary. 

Council, What did he ſay further, when he faid, 
{ take thee to be my wedded Vie? 

Mrs. YVillars. He named no Name, but I take this 
Lady, &c. - - - The Prieſt ask d him, Whether he 
took her with all his Heart and Soul? He ſaid, I take 
her with all my Heart, and Soul, and Blood, and eve- 
ry thing elſe. 

Council. What Time was this? 

Mrs. Villars. It was Bartholemew-tide was 


Twelve-month, as near as I can remember to the 


Time. N 
Council. Did Mr. Feilding tell you he had been 
at Waddon? | > | 

Mrs. Villars. Yes, he did; and ſaid, That he 
had ſcen the Lady thro' the Window, whence he fell 


in Love with her. 


Council, Why was this Marriage kept private? 

Mrs. V lars. Becauſe Mr. Feilding took the Lady 
to be Mrs. Deleau. : | 

Juſtice Pouel. How long was it before it was 
diſcover'd ? | 

Mrs. Villars. It was not diſcover'd till the latter 
End of May laſt, or the Beginning of June. 

Juſtice Poel. When was the Time Mr. Feilding 
was marry 'd ? 

Mrs. Villars. It was the gth of November was 
T'wcelve-month. | | 

Council. What was the Reaſon why the Marirage 
was carry d on ſo privately ? 

Mrs. Villars. The Reaſon was, becauſe Mrs. De- 
leau had a Father alive, who had in his Hands a 
Part of her Fortune; and for fear of diſobliging him, 
Mrs. Wadſworth, that went for Mrs. Delean, was 
willing it ſhould be kept private. - 

Council. Can you tell the Reaſon of its being 
diſcovered? 

Mrs. IV iltars. 


1704. 

Mrs. Vilars. Mrs. Wadſworth ſent to Mr. Feild- 
ing for Money. Then Mr. Feilding found he had 
not a Woman of that Fortune which he took her 
to be. When Mr. Feilding did find it out, he took 
Mrs. Streights into a Cloſet, at the Ducheſs of 
Cleveland's, and ſent for me there: Then Mr. Feild- 
ing wanted to have the Preſents returned. Mr. 


Peilding then beat me, and asked me whether that 


was a fit Wife for him? And then took a Thing 
made of Steel at one end, and a Hammer at the 
other end; and told me, If I would not unſay 
what I ſaid of his Marriage with Madſworth, he 
would {lit my Noſe oft: And that he would get 
two Blacks; the one ſhould hold me upon his 
Back, and the other ſhould break my Bones. 
uſtice Powel, One would have thought you 

ſhould have been afraid to have ſeen Mr. Feilding. 

Mrs. Villars. My Lord, It was not till then 
found out. : 

Sir James Mountague. My Lord I think ſhe 
hath clearly proved the Marriage; and that the ſaw 
them three times in Bed together, in the Space of 
{ix Weeks aſter the Marriage. 

Mr. Feilding. By hat Name did Mrs. Wad- 


ſworth go? 


Mrs. Villars. By no Name at all. 
Mr. Feilding. Did 1 ever appear with her in 
Publick ? | 


No, never. 


Mrs. Villars. 
What was the firſt Place I ſaw her 


Mr. Feildiag. 
in? 

Mrs. Villars. The firſt Place you ſaw her, was 
at your Lodgings, laſt Lord Mayor's Day, was 
Twelve-month. | 

Mr. Feilding. My Lord, I deſire it may be asked 
her, how the came to think that I ſhould ſend ſuch 
mean Preſents as ſhe hath mentioned, to a Lady of 
Mrs. Deleau's Fortune? They were not at all ſuit- 
able to Mrs. Deleau. 


Juſtice Powel. Ay, Mrs. Villars, What ſay you to 


that ? Mr. Feilding thinks is a very ſtrange Thing, 
that he ſhould ſend ſuch Trifles to a Lady of Mrs. 
Deleau's Quality. 

Mrs. Villars. He did think, at that Time, that 
he made his Addreſſes to Mrs. Deleau; and I am 
ſure ſuch Preſents were ſent ; and he was really mar- 
ry'd to her, and marry'd her for Mrs. Deleau. 

J. Powel. Mrs. Villars, Mr. Feilding deſires this 
Queſtion ſhould be ask'd you ; When was the firſt 
Time you acquainted the Ducheſs of Cleveland with 
this matter ? > | 

Mrs. Villars. I will tell your Lordſhip. Mrs. 
Feilding, that is now, told me, Mr. Feilding beat her 
at the Lodge at Hyhitehall, (I did not ſee the beat- 
ing) and ſaid, ſhe ſhould have Occaſion to bring 
me upon my Oath, to prove that Mr. Feilding was 
marry'd to her the ninth of November. I went with 
Mrs. Feilding to the Duke of Grafton, and told him, 
J was ſure he was marry'd the ninth of November 
before. 

J Poel. How long was it after the beating, 
betore you and Mrs. Feilding went to the Duke of 
Grafton? 0, 

Mrs. Villars, It was about three Weeks. 

J. Powel. Are you ſure it was before that Time 
that there was any Parting betwixt Mr. Feilding and 
the Ducheſs of Cleveland? 

Mrs. Villar. Mrs. Feilding acquainted me with 
it her ſelf, that the Beating was before the Diffe- 
rence between the Ducheſs of Cleveland and Mr. 
Feilding, 

Vol. V. 


for Bigamy. 


Council. Altho you did not ſee what paſs'd at 
Whitehall ; Whether was this before the Difference 
between the Ducheſs and Mr. Feilding ? 

Mrs. Lillars. I believe it was about, a Fortnight 
or three Weeks. 

Mr. Frilding. How came it to paſs that it was 


not diſcover'd till now of lace ? 


Mrs. Villars. It was not diſcover'd till ſhe ſent 
to Mr. Feilding tor Money, about May, after the 
Marriage. | . 

J. Pouel. Why did you not apply your ſelf to 
Mr. Feilding for the Reward ? | 

Mrs. Viliars. I was to have no Reward. 

Mr. Feilding. Mrs. Vilurs, What Reward did 
the Ducheſs o: Cleveland promiſe you? 

Mrs Villars. I never ſaw the Ducheſs of Cleve- 
land ; and I was never promis d any Reward. 

J. Pouel. Was you not to have had a Reward 
tor helping Mr. Feilding to Mrs. Deleau ? 

Mrs. Villars. Mrs. Streights leit ſuch word at my 
Loagings ; but I had no Promiſe of it from Mr. 
Feilding. 

Sir fames Mountague, My Lord, Mrs. Villars 
has given you ſo full an Account of every Thing I 
have open d, that all that we have to do now, is 
to ſupport Mrs. I/ilars's Evidence; and to make 
it appear to your Lordſhip, that ſhe is right in 


all theſe Particulars that ſhe tells yeu of. And the 


better ro make our ſelves underſtood, we will go 
on, and give your Lordſhip an Account how theſe 
Things were carry'd on from Time to Time. But 
firſt we ſhall prove to your Lerdſhip, How that at- 
ter Mr. Feilding was thus marry'd to Mrs. H/adſ- 
worth, he did actually marry the Ducheſs of Cleve- 
land. 

Mr. Feilding. My Lord, I do not deny my Mar- 
riage to the Ducheſs of Cleveland. 

Sir James Mountague. Then, my Lord, we will 
not trouble you with any Proof of that Matter, 
but go on with making out the Circumſtances of 
his Marriage with Mrs, Wadſworth; and we ſhall 
verily, in every Particular, Mrs. Vilars's Evidence. 
And firſt we ſhall prove, that he actually took a 
Copy of Mr. Deleau's Will. For that call Mr. 
Searle. (Who was ſworn.) | 

Sir James Mountague. Mr. Searle, Give my Lord 


and the Jury an Account of what you know of Mr. 


Feilding's coming to Doctor, Commons, to ſee the 
Will ot Mr. Deleau. | 

Mr. Searle. My Lord, Tam Servant to Mr. Cot- 
tle, Proctor to the Prerogative Ojfice. Mr. Feilding 
came to Dodos Commons about the Beginning of 
Michae/mas Term, 1705. and deſired me to ſearch, 
and fee whether Mr. Deleau's Will was come into 
the Office, or no. I look d in the Kalendar, and 
found it was come in; and {poke to the Clerk, in 


whoſe Poſleſſion it was, and he read it over to him; 


and he deſired a Copy ot it, which I wrote out. 
Mr. Feildiug came in three Days atter for it, bur it 
was not done. I deſir'd him to come another Time; 
which hc did, and had it. | 

Council. Who did he beſpeak it of? 

Mr. Searle. He beſpoke it of me, and had the 
Copy of me. 

Council, When was this? 

Mr. Searle. It was about the Beginning of Mi- 
chaelmas Term. 

Sir Fames Mountague. The next Thing we ſhall 
prove, is, That Mr. Feilding was actually at Wad- 
don, Mrs. Deleau's Houſe: And we ſhall prove that 
even by Mrs. Deleau. l ho was ſworn.) 

K K K k 2 Council. 
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Council. Pray, Madam, have you any Acquain- 
tance with Mr. Feilding? | 

Mrs. Deleau. None at all. 

Council, Do you remember he came to your 
Houle in the Country? 

Mrs. Deleau. 
Twelve-month. 

Council. 
you, Madam ? 

Mrs. Deleau. No, my Lord ; he was not in the 
Houſe, but in the Garden. | 

Council. Do you know Mrs. ilar s ? 

Mrs. Deleau. I do, my Lord. 

Council Did ſhe ever come to you upon ſuch a 
Meſſage, That my Lady Ducheſs of Cleveland and 
Mr. Feilding had a Deſire to ſec the Gardens ? 

Mrs. Deleau. She did ſo; and it was about the 
ſame Time Mr. Feilding had been there, or {ome 
little Time after, I believe. 2 

Council. Did you go to the Race on Banſtead 
Downs ? | 

Mrs. Deleau. No, my Lord. 

Council. 

Mrs. Deleav. No, my Lord- - -Her Miſtreſs did. 

Council. Was there any Letter brought to your 
Houſe from Mr. Feilding? 

Mrs Deleau. I heard there was. 

Council. Who receiv'd the Letter from Mr. Feild- 
ing ? 

Mrs. Deleau. 
none; but ſome of the Servants receiv d it. 
then at my Father's, and left Orders that they ſhow ln 
take in no Letters but ſuch as came from my Rela- 
tions, which would come by themſelves. 

Council. When had you Notice of Mr. Feilding's 
being at your Houſe? 

Mrs. Deleau. My own Butler came up, and ac- 
quainted me Mr. Feil{ing was below. He came to 
my Houſe with the Character of Major General 
Pillars. I did not ſce him; but here's the Lady 
that ſaw him out of the Window; who, it ſeems, 
he took for my ſelt. 


Some of the Servants, but I receiv'd 
| was. 


| (That Lady ſworn.) 

Council. My Lord, we only bring this Lady to 
prove what the firſt Witneſſes taid, That Mr. Feild- 
ing ſaw Mrs. Deleau thro' a Window-----Madam, 
Do you remember Mr Feildiug was at Madden, and 
when ? 

Lady. He was there about Bartholomew-tide was 
Twelve-month. 1 did tee him thro' a Window, 
and in form d my Coufin of it. 


Council. Then call Mr. Boucher, (who was ſworn.) 


Council. Mr. Boucher, Pray give my Lord and 
the Jury an Account of all you know of this 
Matter. 

Mr. Boucher. My Lord, I went with Mr. Feilding 
to my Lord-Mayor's Show laſt Lord-Mayor's Day 
was T'welve-month. He went in his Chariot to Mr. 
Feilding's a Linnen-Drapers at the Three-Legs in 
Cheapfide. I looked into the Balcony and ſaw Mrs. 
Villars there----My Maſter came down again, and 
went to Sir Baſil Firebraſs's ; from thence-1 was or- 
der d to go home, and meet my Maſter in Bond- 
Street; which I did. He ask d me whether any 
body had been at his Lodgings to enquire for him? 
Iſaid, no, and went home again. Then I found the 


Lady and Mrs. Villars at Mr. Feilding's Lodgings. 


They hat} been there but a little time, but Mr. 
Feilding came in. Mr. Feilding complemented the 
Lady, and ask'd her if ſhe lovd Singing? Mrs. 
Margaretta was ſent for, and accommodated this 


He did about Bartholomew-tide was 


When he was there, had he a fight of 


Did Mrs. Vi7ars uſe to Cut your Hair? 


179. The Trial of Robert Feilding, Eſq; 5 Ann: 


Lady and Mrs. Vilars with two Songs. Mr. Tvz. 
ing treated them with a Bottle of Wine and 2 
Plumb Cake -Margaretta went away; and ſoon 
after Mrs. Villars and this Lady went away. So 
lays Mrs. Heath afterwards to me, Do you Lew 
what Woman of Quality that ts in the Coach? This 
Mrs. Heath is the Landlady where Mr. FeilJ;ys 
lodged. Mrs. Yillars and the Lady went away 
in a Coach. She was in a Mourning-Dreſs, and 
the Coach was a Mourning-Coach. 

Council. What Time was this? | 

Mr. Boucher. It was my Lord-Mayor's Dar was 
Twelve-month, on the twenty ninth of Cober. 

Conncil. Well, go on, and tell what you know 
of the Marriage. 55 

Mr. Boucher. Not long after this, my Maſter order d 
me to be at home, to get clean Sheets for the Bed, 
Wax-Candles, and Sconces, and Fires in both the 
Rooms: He told me ſome Ladies would be there 
that Night; and order'd if he was not at home 
when they came, to tell them, that he would be 
there preſently. Accordingly they came, and he 
was not at home; but in a little time he came and 
went up to them. Some time after that, he cams 
down Stairs in great Haſte, and faid, Boucher, go 
and beſpeak a Diſh of Pickles. I did fo; and 
brought over a Cloth, and the reſt of the Things, 
and left them in the Window. I ſtay'd by the 
Stairs till he came back in a Hackney-Coach, with 
a Prieſt along with him in a long Gown, and long 
2card, and a Furr-Cap ; I knew him to belong to 
the Emperor's Envoy ; and I heard Mr. Fei/ding call 
him, Reverend Father. Then I was order'd to {cr 
the Table and Glaſſes, and Wine, and Things of 


that kind, upon the Side-board. I waited at Table 


all the while. When Supper was over, Mr. Feild- 
ing order d me to go down and fetch Water, Salt, 
and Roſemary, I went and got Water and Salt, but 
could get no Roſemary. Then I was order'd to go 
down, and they were lock'd in about three quarters 
of an Hour: He then call'd, Boucher, fays he, will 
ou fill ſome Wine I did fo, and perceiv'd upon 
the Thumb of this Lady, upon her Leit Hand, a 
plain Gold Ring, which before Supper ſhe had not. 
When this was over, the Prieſt went away. Pre- 
ſently after, ſays Mr. Fei/ding, take the Sheets from 
my Bed, and lay them on the other Bed, for 
Mrs. Villars; and ſce that none lie there. I told 
my Maſter twas done. Mrs. Vilars, in the mean 
time, put the Lady to Bed. When I came down 
to tell them of it, I'faw the Lady's Cloches upon a 
Stool. in the Chamber; and Mrs. Vil/ars folding 
them up, and laying them in another Room. 1 
then light Mrs. /illars to Bed, and then went to 
Bed my ſelf. In the Morning I was call'd to make 
a Fire; I then perceiv'd Mr. Feilding and this Lady 
in Bed together. The Fire being made, I was or- 
der'd to get a Hackney-Coach. Mrs. Vil/ars dreſſed 
the Lady haſtily, and ſhe was carried away in the 
Hackney-Coach. About a Fortnight after, Mr Feild- 
ing order'd me to prepare the Lodgings again. This 
Lady came to my Maſter's Lodgings that Night, 
and had ſomething for Supper; my Maſter order d 
me to get ready Mrs. Villars Bed: I did fo. In 
the Morning was called down to make a Fire, whici 


I did; the Curtains being open next the Fire, I per- 


ceiv'd them in Bed again. I was order d to get a 
Hackney-Coach, which Idid; and they went away 
again. This was about the Twenty-fitth of NV. 
ber. Soon after this, I underſtood by ſome of the 


Ducheſs of Cleveland's Servants, that Mr. Feilding 
was 


1706. 


was marryd to my Lady Ducheſs. At the fame 


time Mr. Feilding ordered me to go to Mrs. Heath's, 


to bring his Night-Gown, Cap and Slippers to the 
Ducheſs of Cleveland's Houſe, and to attend -the 
next Morning with clean Linnen, his Wig, Oc. 
And about, or on the Fifth of December, fays he, 
Boucher get my Lodgings in Order again, for I ex- 
pect Mrs. Villars and the Lady to be there; which 
accordingly I did. I was ſent from the Ducheſs of 
Cleveland's with his Night-Gown, Cap and Slip- 
pers. Mrs. Villars and the Lady came accordingly 
that Night, and had a boil'd Chicken for Supper. 
Mr. Feilding and the Lady lay together that Night ; 
and in the Morning I ſaw them in Bed together ; and 
when ſhe got up, ſhe went away again in a Hack- 
ney-Coach. That was the laſt time I ſaw the Lady 
in Mr. Feilding's Lodgings. 

Coun. Were you at Epſom with Mr. Feilding ? 

Mr. Boucher. I was there with him, and went to 
addon with him to Mrs. Deleau's, Mr. Feilding 
went into the Gardens and walk'd in them. 

Mr. Feilding. I would ask you, Boucher, whe- 
ther the Pricſt that came in a Red Gown lin'd with 
Blue, whether you did not ſometimes ſee him dine 
at the Ducheſs of Cleveland's Houſe ? 

Mr. Boucher. I did ſee him there, I cannot ſay 
often; but once J am ſure I did. 

Juſtice Powel. Was it not that Prieſt that was 
there that Night upon which Mr. Feilding was ſup- 
pos d to be married, at the Ducheſs of Cleveland s. 

Mr. Boucher. I ſaw him there once. 

Juſtice Powel, Was it before or after that ſup- 
pos'd Marriage ? | 

Mr. Boucher. I cannot be poſitive whether it was 


before or after. | 
Whoſe Servant are you at this 


Mr. Feilding. 
time ? | 
Nr. Boucher, I am now Cook to Coll. Webb's 
Regiment. == 1 55 
Mr. Feilding. How came you here ? 


Mr. Boucher. My Maſter deſir'd me to go to the 

Duke of Grafton's Houſe, where his Grace told me 
I was to juſtify the Truth of what T knew of Mr. 
Feilding's Marriage; that's all. I was ſent for to 
England by my Maſter. 

Mr. Feilding. I deſire to know whether he did 
not only make Mrs. 7il/ars's Bed, but lie with her 
likewiſe ? | 

Coun. Call Mrs. Martin, (who was ſworn.) 

Sir Ja. Mountague. Mrs. Martin, Will you give 
my Lord and the Jury an Account of what you 
know of Mrs. Villars? 

Mrs. Martin. I know Mrs. /llars. 

Council What do you know of her, and of any 
Body elſe coming to your Siſter's Houſe after Mr. 
Þeilding ? 

Mrs. Martin. The next Day after the Lodgings 
were taken, Mrs. Villars came and ask'd for the 
Major-General, and continued coming almoſt every 
Day as long as he was at our Houſe. 

Council. What time did Mr. Feilding come firſt 
to your Houſe ? | 

Mrs. Martin. It was the beginning of Oclober 
was Twelve-month. . 

Council. Did you ever ſee any other Gentlewo- 
man come with her ? | 

Mrs. Martin. My Lord, on my Lord-Mayor's 
Day ar Night I ſaw Mrs. Villars come in, and ano- 
ther Gentlewoman with her. | 

Council. Did you ſee the Coach they came in? 

Mrs. Martin. 
Mourning-Coach, 


| for Bigamy. 


There are others that faw the 
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Council. What time was this? 

Mrs. Martin. 
Night. 

Council. Where do you live? 

Mrs. Martin. Ar Mrs. Heath's, my Siſter's in 
Pall-Mall, at that time. 

Council, Did Mrs. Fillars and the Lady continue 
there all Night ? 

Mrs. Martin. No, they did not. 

Council. Was there any Body came in aſter 
wards ? | | | 

Mrs. Martin. I did not ſce any Body. 

Council. How long did they continue in vonr 
Siſter's Lodgings that Night ? ; 

Mrs. Martin. I cannot toll. 

Council. Did you ſee them there again? 

Mrs. Martin. The ſecond time was about No- 
vember. 

Council. Who came then? | 

Mrs. Martin. I did not ice them come in; but 
Mrs. /illars came into the Parlour, and ſaid, that 
tnere was the ſame Lady that had been there the 
Night before. 

Council. Did they ſtay then that Night ? 

Mrs. Martin. 
Night, 
. Comcil. Did you ſee them go away in the Morn- 
ing? 

Mrs. Martin. I did not ſce them in the Morning. 

Council. Did you ever ſee any Body come at 
them whilſt they were there in an extraordinary Ha- 
bit, a Red Gown, Oc. ? 
Mrs. Martin. There was a tall Man knock'd at 
the Door in a long Gown, Blue Facing, and Furr- 


Cap, with a long Beard. He was conducted to the 


Major-General's, up Stairs. 


Council, Do you remember the Supper that 
Night ? 
Mrs. Martin. I remember a Diſh of Pickles. 
3 Council, How long did the Gentleman in Red 
ay ? 


Mrs. Martin. 
away again. 

Council, Do you remember thar the Lady and 
Mrs. Villars, with a Gentleman in Red, and Mr. 
Feilding were together? 

Mrs. Martin. 
ther, Boucher was ſent down. 

Council. Do you remember any Bed got ready ? 

Mrs. Martin. I remember that Orders was given 
to his Servant to make ready a Bed, and to put on 
clean Sheets. 

Juſtice Poel. Do you believe there was any 
Marriage that Night ? | | 

Mrs. Martin. 1 do not know any thing of the 
Marriage. | 

Council. Then call Mrs. Heath, (who was ſworn.) 

Sir Fa. Mountague. Mrs. Heath, give an Account 
what time Major-General Feilding came to take 
Lodgings at your Houſe. 

Mrs. Heath. About the beginning of October 
laſt was a Twelve-month. 

Council. Do you remember that one Mrs. Fillars 
came to ſee him there? | 

Mrs. Heath. Yes, frequently, my Lord, ſhe has 


I know not ; I did not ſce him go 


been in my Parlour, and told me there trequently, 


that ſhe came from a Lady of Quality. 
Council. Did you ever fee this Lady ? : 
Mrs. Heath. I never ſaw her, my Family being 


rctired from Lodgers. 


Council. What Diſcourſe did you hear from Bou- 
cher? | 
Mrs. Heath, 


It was my Lord-Mayor's Day at - 


I believe they ſtay d there that 


I remember when they were toge- 
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Mrs. Heath. He ſaid that a Woman of Quality 
was there, and that ſhe came there two or three 
Times with Mrs. Villars. | | 


Council. What Time did you hear of that Lady's 


being there firſt ? 
Mrs. Heath. On my Lord-Mayor's Day ; for I 


dined in the City, and when I came home, my Fa- 


mily acquainted me with it. Mrs. V/illars came 
down to me one Night, which was the Nigt the 
Man in Red was there, but I did not ſee him. 

Sir Fames Mouaztague. Do you know of their 
ſtaying there all Night ? | 

Mrs Heath. Mrs. Villars came to me, and ſaid 


that her Lady was a Perſon of Quality worth 85000/. 


ſhe ſhewed me a little Picture, which ſhe ſaid was 
her Lady's Picture: That Night ſhe came to me, 
and deſired that the Lady and ſhe might lie in a 
Room up two Pair of Stairs; for they had ſtay'd 
late, and did not care to go home. I diſputed it, 
bur ſhe faid we ſhould have no trouble, for Boucher 
ſhould make the Bed, and the General's Sheets 


ſhould ſerve them. 


Council, Do you remember at any Time after 


that, that Mr. Feilding came to you, and rail'd a- 
inſt Mrs. Villars? | 
Mrs. Heath. He did come to my Houſe, after 
he had diſcharged my Lodgings, and he told me 
that Mrs. I/i!lars was a very bad Woman; and that 
ſhe impoſed a Woman of the Town upon him tor a 
VWeman of Quality. | 

Council. What Time was it that Mr. Feilding 
told you ſo? | . 

Mrs. Heath. It was two or three Months ago, 
but I don't well remember the Time; ſays he, Damn 
her, I do not know how ſhe contrived it, but I ſaw her 
at a WW. man of Qualit) Houſe in the Country. He 
ſaid this at that Time. | 

Council. Let's hear it again. 

Mrs. Heath. Mr. Feilding told me, That Mrs. 
Villars was a Bitch, and had impoſed a baſe Woman 
upon him, inſtead of a Woman of Quality. He ſaid 


84 


likewiſe, That he thought he fax: the Lady loo“ ont of 


a Window of a Perſou of Qualitys Houſe in the 
Conn. | | 
Taftice Povel. Mrs. Heath, Did you ever hear 


or b-licve that they were married? 


Mrs. Heath. I did not believe it a Marriage, 


but a Converſion; becauſe his Man came down into 
the Parlour, and asked tor Salt and Water and Roſe- 
mary; which occaſioned theſe Words, Lord, faid I, 
I fancy they are making a Convert of this Woman 
becauſe they ſaid it was a Prieſt above. And his 
Man at that Time ſaid, there was a Prieſt above. 


Mir. Feilding. Did my Man, at that Time, tell. 


you I was married to that Woman, or any Time 
elſc ? | 


Mrs. Heath. Nothing, my Lord; no body told 


me Mr. Feilding was married at that Time. 

Council Then call Mrs. Margaretta, (who was 
ſeorn.) 

Mrs. Margaretta. My Lord, I remember that 
Mr. Feild ug ſent for me to his Lodgings in Pall- 
Mall; I was {nt for in the Evening, but I can't 
tell how long it was betore he was married to my 
Lady Ducheſs. 

Council, What Company was there in the Room 
at that Time? | 

Mrs. Margaretta. I cannot tell. 

Council. What were the Songs you ſung ? 

Mrs. Mergaretta. I ſung ſcveral Italian Songs, 
and one Eng! ſb, and that was Iant he the lovely. 

Council. Who was then in the Room? 


Mrs. Margaretta. No body was there then, as 
- . but the Gentlewoman, Mr. Feilding 

Council. What ſort of Woman was this you - 
{ſpeak of? | 

Mrs. Margaretta. She was in Mourning ; ſhe 
had a Velvet-Scarf. I never heard her ſpeak, for he 
deſired me to ſing that Song, Jlauthe the lovely; for 
he ſaid he had the Original of it, and had tranſla- 
ted it out of Greek. 

Juſtice Powel, Were you then more than once 
at Mr. Feilding's Lodgings ? 

Mrs. Margaretta. But once; and I ſaw no more 
there than the Gentlewoman that ſat by the Fire 
with her Back towards me. But J did nor ſe her 
Face, nor hear her ſpeak. 

Juſtice Pouel. What Time was it? 

Mrs. Margaretta. I cannot tell juſtly the Time; 
it was dirty Weather and dark: I believe it might 
be about Six a Clock, but am not ſure. 

Mr. Feilding. My Lord, ſhe fays there was bur 
one Woman there: Mrs. Villars was not there. 
Jaſtice Powe, Name the Perſons that were 
there. 

Mrs. Margaretta. There was that Gentlewo- 
man in Mourning, whoſe Name I do not know, 
Mr. Feilding, and my ſelf; there was no body cl{ 
that I ſaw; and no body could be there, but J 
muſt ſce them, for I was Miſtreſs of all the 
Doors. | | | 
Juſtice Powel, Did Mr. Feilding pretend it was 
to cntertain his Wite 2. 

Mrs. Margaretta. No; he deſired me to come 
to him, and left a Direction at my Lodgings, and 
ſaid, there were ſome People of Quality there; and 
when I came I ſaw none but the Lady that ſat by 
the Fire. | 

Council, Then call Mrs. Price, (who was ſworn.) 

Council. Mrs. Price, do you live at Mrs. Heath's 
Houſe ? | | 

Mrs. Price. I do. : | 

Council, Give an Account to my Lord of the 
Mourning-Coach coming to Mr. Feilding's Lodg- 
ings on Lord-Mayor's Day was Twelve-month. 

Mrs. Price. Iſaw a Mourning Coach come to 
Mr. Feilding's Lodgings at Mrs. Heath's Houſe, but 
did not ſce the Ladies come out of it; two Ladies 
were lighted into Mr. Fei/ding's Lodgings, Mrs. 
Villars and another; and Mrs. V/i//ars followed the 
other Lady up Stairs, and immediately Mrs. Villars 
came down, and ask d for the General: Boucher in 
the mean Time came in, and told them he would 
be there preſently. Accordingly he came. They 
continued ſome Time, and when they were gone, 
the Coach was gone. | | 

Council, Was Mrs. Margaretta there? 

Mrs. Price. I did not ſce her. | 

Council. Do you know of any other Time of their 
coming there? 

Mrs. Price. Some time after my Lord Mayor's 
Day, this Gentlewoman and Mrs. Vilars came a- 
gain ; at the ſame Time Mrs. Martin told me ſhe 


let in a Gentleman in Red, in an Armenian Habit ; 


but 1 cannot tell what hc came there for ; I think 
his Man Boucher ſaid he was a Priclt. 

Council, Whilſt the Prieſt was there, do you re- 
member Boucher's coming down for any remarkable 
Thing? 

Mrs. Price. I remember Boucher came down, but 
do not remember what he came down tor. 

Council. How long did they ſtay the ſecond 


Time? 
Mr 8. Price. 
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Mrs. Price. They Raid there all Night; there 
were clean Sheets put on the Bed, and Lodgings 
prepared for the Lady and Mrs. Villars. 

Council. Do you know Mrs. Villars ? 

Mrs. Price. I did know Mrs. Vilars by her com- 


; Mr. Feilding. . 
oy Pouel. Do you know what Reputation 


Mrs. Viilars has? 
Mrs. Price. I do not, my Lord. 
Meg. Heath called again. 

Mrs. Heath. My Lord, Inever had any Acquain- 
rance with Mrs. /i/lars, no more than by her com- 
ing to che Major General. One Mrs. Howard came 
with her, and ſhe has told me that ſhe was a Wo- 
man of no Reputation, and that ſhe was a Singer 


too, my Lord. | 
9 Then call Thomas Sone, (who was 


orn. p 
_ What do you know of Mr. Feilding s 
buying a Ring of you? Give us an Account of 
it ? | 

Mr. Sone. I know Mr. Feilding, by ſight, he 
bought a Gold Ring of me, but J cannot remember 
the Time. 8 

Corwmcil., How long ago do you think it is? 

Mr. Sone. | believe it may be a Year ago. 

Council. Was there any Poſie in it? 

Mr. Sone. Yes, I grav'd the Poſie whilſt he took 

4 turn in the Alley: The Poſie was by his Directi- 
on, (Tibi Soli.) 1 
Council. Who did you deliver this Ring to? 
Mr. Sone. I fold it out of my Glaſs to Mr. Feild- 
a 
. Swear Mr. Wilkins, (he was ſworn.) ; 
Council, What do you know of Mr. Feilding $ 
buying a Ring of Mr. Sone? The Time when this 
Ring was bought ? | 
Mr. Wilkins. It is about a Year and two Months 
ago; I was by when the Gentleman gave Direction 
for it ; and I {aw him write down (T1 Soli.) 
Council, Then ſwear the Regiſter of Dodors- 
Commons. | 
The Regiſter of Doctors- Commons Sworn. 

Council. Shew the Regiſter the Ring. 

Regiſter. My Lord this Ring, was brought by 
my Lady Ducheſs's Proctor with the Letters. 

The Ring produced, and ſbeum to Mr. Sone the 
Goldſmith, who depoſed, That that was the Ring 
which he made for Mr. Feilding ; and the Poſie 
the ſame which Mr. Feilding directed. 

Council. How do you know it to be the ſame 

which you fold to Mr. Feilding ? | 

Mr. Sone. I know it to be the fame by my Mark 


and Work. 
| Mr. Cooke, Proctor, ſworn. 

Nr. Cooke. My Lord, there was a Ring brought, 
it is the ſame that was exhibited in Court, and the 
Ring was brought firſt of all by the Lady, Mrs. 
Feilding ; it was afterwards in the Cuſtody of my 
Brother; my Brother brought it to me, and I de- 
livered it to the Regiſter, and belicve it to be the 
ſame Ring by the Poſie (Tibi Sol.) 

Council. Now, my Lord, we ſhall prove Mr. 
Feilding's coming to Count Gallas's for a Prieſt. 

Call Conſtantine Pozzy, (who was ſworn.) 

Council. Where do you live? 

Pozzy. I am Servant to the Emperor's Envoy. 

Council. Do you know Mr. Feilding ? 

Pozzy. I know General Feilding by fight; I 
remember one Night he came and asked tor the 


Father in Red? I told him that he was not within; ſworn) 


for Bigamy. 
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then he ask'd for Coudt Galas's Almoner (mean- 
ing Father J/anderber, his Lordſhip's firſt Chap- 
lain,) but he happened not to be within neither. T- 
told him that Father Florence, one of the Chaplains 
was within. Then faid Mr. Feilding, call him to 
me; I did ſo. Upon which Mr. Feilding gave me 
Halt a Crown. Mr. Florence came immediately to 
Mr. Feilding. | | 

Council. Was there a Prieſt at that Time in Red 
that had a long Beard. . 

Pozzy. My Lord had ſuch a Prieſt then; after 
Mr. Florence and Mr. Feilding had been diſcourſing 
ſome Time in the Hall together, Mr. Florence went 
up Stairs to Count Gallas; wiillt Mr. Floreuce was 
up Stairs, the Father in Red came in; I ſaw Mr. 
Fe-lding and the Father in Red go away together 
in the Hackney-Coach beſore Mr. Florence came 
down. | 

Council. What Time was this? 

Pox zy. It was in November, the beginning of it. 

Council. Did you hear what Mr. Feilding and 
Mr. Florence did diſcourſe of? a 


Pozzy. No, nothing. | 
Council. Then ſwear Mr. Florence, (who was 
| ſworn.) 


Council, Give my Lord, and the Jury an Ac- 
count of what you know of Mr. Feildiug's coming 
to you? | 

Mr. Florence. I have ſeen Mr. Feilding. 

Council. Upon what Occaſion had you any Diſ- 
courſe with him ? 


Mr. Florence. It was on Friday Night, Poſt- 


Night, about the beginning of November, Conſtan- 


tine Pozzy came under my Chamber- Window. 
called to me, and ſaid, Here is Major General Feil- 
ding, he wants one of the Chaplains, he defires to 
ſpeak with you. I went to him immediately, and 
introduced him into the Hall. The Major Gene- 
ral ſpoke to me in French. Sir, ſays he, I come 
here to look for the Father in Red ; but I under- 
ſtand he is not at home; you will do as well, be 
pleaſed to go along with me. He told me he had 
courted a young Lady for ſome Time, and now 
found her well diſpos d, and therefore deſired me 
to go along with him to marry them. I underſtood 
there had been ſome Treatment between him and 
the Ducheſs of C/eve/and, and therefore I ask'd him 
whether it were to the Ducheſs; He did not in- 
form me. I told him 1 did not care to do any 
Thing out of the Houſe ; and deſir'd him to let 
me ask my Lord; fays he, give my Service to 
Count C and tell him. I went up to him and 
ſpoke to him, and told him tie Buſineſs Mr. Feil- 
ding came about. He bid me, fays he, What you 
do, do it wifcly. When I came down Mr. Feilding 
was gone, I was told that the Gentleman in Red 
came in, and that Mr. Feilding and he were gone 
away together. 8 

Council. That which he would have you to do, 
was to have married him with a certain Lady, was 
it not? 

Mr. Florence. It was fo. 

Council, What Time was that ? 

Mr. Florence. It was upon Friday, J am ſure. 

Council. Had you any Diſcourſe with Mr. Feil- 
ding atter this? | 

Mr. Florence. The next Sunday after this, ſays 
he, I give you many Thanks tor the laſt Favour. I 1. 
knew of no other Favour I did him but this. 

Council. Then call Matthew Paul, (who was 


Council. 
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Council. Do you give my Lord and the Jury an 


account of Mr. Feilding's beating a Gentlewoman ; 
and it any Marriage was claimed at that Time by 


a Gentlewoman. 


Paul. Mr. Feilding came to Whitehali-Gate in 
a Chariot, he litt out of it. There was a Hack- 
ney Coach brought two Women, one of theſe Wo- 
men got out of the Coach and came up to Mr. 


Feilding. Mr. Feilding called her Bitch ; the Lady 


called him Rogue, and faid ſhe was his lawful! Wife; 
at that Mr. Heilding having a Stick, he punch'd it 
at her; ic happen'd upon her Mouth, and made her 
Teeth bleed. He order'd the Centry to keep her 
"till he was gone, and he would give em a Crown. 
She laid, as I told you before, That ſhe was his 
lawful Mie, aud ior that Reaſon they did not care 


to middle with her. 


Council. Sir, Do you know waat Time this 
was ? | | 
Paul. I cannot juſtly tell: It was as near as I 
can judge, about the latter End of May. e 

Council. Pray call Mrs. Feilding, and let the 


Witness fee it he knows the Woman again that he 


ſaw Mr. Feilding beat. | 
Nis. Feilding called into Court. 
Council. Is this the Woman you ſaw? 
Paul. This is the Woman, my Lord, I really 
belicve. : 
Council, Then ſwear Mr. Seymour, (who was 


Councii. Do you know Mr. Feilding? 

Mr. Seymour. Yes, Sir. 

Council. Do you remember his beating any Wo- 
man at L hitehall- Gate? 

Mr. Seymour. Yes, Sir. 

Council. What Time was it? | 

Mr. Sezmour. It was in the laſt Summer, but I 
cannot be poſitive to the Time. 

Ccuncil. Do you know the Gentl:woman when 


you ſec her? 


Mr. Seymour. Yes, I do; that's the Gentlewo- 
man (point ug to Mrs. Feilding) I am ſure of it. 

Council. What did ſhe ſay to Mr. Feilding ? 

Mr. Sezmour. She ſaid to him, you are a Rogue, 
I am your lawful Mie. 

Council. Then ſwear Captain Eaton, (who was 


ſworn.) 


Council. Captain, do you know any Thing of 
Mr. Feilding's beating a Woman? : 
Captain Eaton. I was at the King's Arms Ta- 
vern, and whilſt I was there, the Drawer came to 
me, and told me there was two Women would ſpeak 
with me; this Woman (pointing at Mrs. Feilding) 
and another, whom ſhe call'd Mother. She told me 
ſhe was married to Mr. Fei ding, before he was mar- 
ried to my Lady Ducheſs ; and defired me to ac- 
quaint my Lord Dake of Northumberland with it, that 
the Ducheſs of Cleveland might know of it: I told 
her I did not deſign to concern my ſelt about it. 
Sie told me ſhe had been much abuſed by him. 
Council. What Time was this? | 
Captain Eaton. It was ſome Time before the 
18th of Auguſt: it was the latter End of June, or 
beginning of July. | 
Council. Was it before the Difference between 
Mr. Fei ding and my Lady Ducheſs? | 
Captain Eat,n. It was before that Time. 
Council. Now we ſhall produce Mr. Feilding's 
own Letters, where under his Hand your Lordſhip 
will find he took Mrs. J/adſworth for Madam 


Deleau. 


Day my Dear ſhall find ſhe is always welcome to the 
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Divers Letters produced in Court. 


Council. Call Mr. Liley. (He appears. 

Council, Do you know theſe Letters * ha 
Fielding s Hand-Writing ? 

Mr. Liley. I am a Stranger to his Hand. 

Boucher called. 

Council. Can you read and write ? 

Boucher. Yes, my Lord, I can. 

Council. Do you know theſe Letters to be Mr. 
Feilding's Hand-Writing ? 

Boucher. This is his Hand, I believe. I have 
ſeen him write an hundred Times ; I have had the 
Curiolity to obſerve his Hand, and this is his own 
Writing. | | | 

Council. Then ſwear Frances Beale, (who was 
ſuorn) | 

Council. Do you know Mr. Feilding's Hand- 
Writing. | CS | 
Beale. I do, my Lord, 

Council, Do you know that Letter to be his 
Hand ? | | | 
Beale. I have ſeen him write ſeveral Times, and 
belicve it to be his Hand. 

Council. Now, my Lord, we will beg the Fa- 
don 5 read theſe Letters, and firſt of all, one di- 
recte 


To the Counteſs of Feilding. 

| Sunday Night. 

I Hope my Deareſt Wife will eaſily believe that 

nothing can be Melcomer to me than the Aſſurance 

of her Health; but as received hers but this Day, 

I could not have the Felicity of ſeeing her to Morrow, 

and ſhe have notice of it ; therefore if ſhe thinks fit 

on Thurſday next at Four a-Clock, I will ſee her 

at Pugsy's, and there endeavour to repair this tedious 
Abſence. 

Eternally Your own, Feilding. 


Another Letter proved to be his Hand by Boucher 
and Beale. | 


To my Deareſt Wife, the Counteſs of Feilding. 
. 
Had return d my Dear Wife's Favour long before 
now, but my Lady Ducheſs's Sickneſs on one hand, 


and more than ordinary Buſineſs (of which I will give 


my Dear a particular Account) on the other hand, has 
not given me a Moment of Time to write to my Love. 
Puggy brings you the Set of Knots you defir'd, and the 


" Patiern of the Damask ; or if my deareſt Life wants 


any Thing elſe, ſhe may with Pleaſure command it ; for 
Jam never ſo well pleaſed as when employ d by. my 
Deareſt Wife, and muſt be ever her affectionate 


Husband, till Death, 
Feilding. 


Another Letter proved by Boucher and Beale. 
Nov. 27. 1705. 
E laſt Letter I had from my deareſt Wife 
has mortified me much, finding, that notwith- 
ſtanding all my Kindueſſes, ſhe taxes me with Co!dueſs 
in my Letters, which I call Heaven to witneſs I never 
in the leaſt intended ; and beg my Deareſt to give me 
ſome Warning before ſhe taxes me of Unkindneſs. Puggy 
tells me that my Dear deſigns to come to Town to Mor- 


row, which I hope ſhe will put off till auother Day, be- 


cauſe J am obliged to be at her Grace's to morrow all 
the Afternoon, and till late at Night ; but any other 


Arms 
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Arms of him who loves her more than Life it ſelf ; and 
1 hal gr fail of giving her freſh Proofs that I am, 

Her loving and affectionate Husband, 
Feilding. 


Juſtice Powel. It is plain it is his Hand - and 
that he wrote to one whom he terms his Wite. 

Council. Do you know theſe Letters to be Writ 
by Mr. Feilding, and ſent to his Wife? s 

Mrs. Villars I have ſeen them before, and I 
believe chem to be Mr. Feilding's Hand. I ſaw Mr. 
Feilding write them, as well as I can ſce by my 
Eyes; and when he had writ them, he deliver d 
them into my Hands, and order'd me to deliver 
them to his dear Wie. 

Council, What does he mean by Pyggy, in his 
Letters? Who is Puggy? 

Mrs. Villars. He usd to call me Puggy. | 

Council. My Lord, We have done tor the pre- 
ſent, (having proved clearly his Marriage with this 
Woman) without Mr. Feilding denics his Marriage 
to the Ducheſs of Cleveland. 5 

Mr. Feilding. My Lord, I own my Marriage 
with the Ducheſs of Cleveland. 


Juſtice Powel. Mr. Feilding, You have heard from 
the Evidence that hath been given againſt you, That 
you were married to another Woman, before you 
were married to the Ducheſs of Cleveland: And 
now is the Time to make your Defence. 

Mr. Feilding. All the Evidence againſt me, con- 
ſiſts in what Mrs. Villar, hath ſaid: She is the only 
Evidence that {wears pofitively to this Fact; the 
reſt are very inconſiſtent with themſelves. I beg 
of your Lordſhip, in a Caſe ſo nice as this is, where 
my Honour and Reputation, and every Thing that 
is dear lies at Stake, that the Evidence in this Cauſe 
may be clear and poſitive. Mrs. Villars (my Lord) 
hath forſworn her ſelf; 1. In that ſhe ſwears ſhe 
cut Mrs. Deleau's Hair: Mrs. Deleau takes notice, 
that ſhe never cut it. And as to her Reputation, 
it's ſo bad, that when our Witneſſes are heard, I 


hope your Lordſhip will ſee little Reaſon to believe 


any thing ſhe ſays to be true. My Lord, We 
will prove, that ſhe hath been in Cuſtody of a Ma- 
ter of Bridewe!; that there ſhe hath received the 
Correction of the Houſe; therefore I think ſhe is 
not fit to appear as Evidence in this Court. She 
ſwears, That the Singing-Woman was at the Mar- 
riage ; but it appears ſhe was not, for the Singing- 
Woman contradicts it. And as to this Mrs. H/adſ- 
worth, who they ſet up, ſhe was married to another 
Man, one Bradby, 15 | 

Jaſtice Powe]. I muſt deal plainly with you, 
Mr, Feilding, trom the Proot: 1 cannot ſpeak of 
Mrs. Villars's Credit, for ſhe is an ill Woman (no 
doubt) from her own Evidence, in that ſhe put a 
falſe Woman upon you: But her Evidence is well 
ſupported by Circumſtances of Time and Place ; 
and all of them put together, bid fair ſor a Proof, 
that you were married to this Woman. You may 
call what Witneſſes you pleaſe to Mrs. Pillars's Re- 
putation, and they may be heard. No Woman of 
Reputation will bring a mean Woman to a Man, 
inſtcad of a Perſon of Quality. I think you fay, 
Mrs. Wadſworth was married to another Man at the 
fame Time: Indeed that will be to the Purpoſe, if 
you can make it out. 8 

Mr. Feilding. My Lord, I can. She was mar- 
ried to another Husband, one Bradby. Call Eliza- 
beth Baſſet. (Who was ſworn.) 

Vol. V. | 


for Bigamy. 
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Juſtice Powel. Do you call this Woman to be 
Witneſs to the Marriage? 

Mr. Feilding. My Lord, I do. 

Juſtice Poel. Do you know Mrs. H/adſworth ? 

Mrs. Baſſet. My Lord, I do not know her from 
another Woman ; but there was a certain Woman, 
two or three Months ago, came to take a Name out 
ot the Regiſter- Book. | 

Council. What Regiſter do you ſpeak of? 

Mrs. Baſſet. The Regiſter of Marriages in the 
Fleet. | 

Council, Who keeps that Book ? 

Mrs. Baſſet. 1 keep it at preſent : My Father- 
in-Law ts the Keeper of them; but he is lick, and 
therefore he hath left them in my Charge. 

Council. Where is your Father? 

Mrs. Baſſet. He is not able to appear. 

Council. Do you keep them in your Cuſtody ? 

Mrs. Baſſet. Les, I do. 

Council. Does no body elſe come at them but 
your ſelf? | 

Mrs. Baſſet. No, not this Twelve-month ; ſince 
they have been in my keeping. 

Council. Who then makes the Entries? 

Mrs. Baſſet. Theſe were my Father's Books when 
he was in Health. | | 

Council. What can you ſay of this Woman? 

Mrs. Baſſet. I do not know her. But ſome 
1imeago there was a Woman came to my Houſe : 
She told me, ſhe wanted to ſpeak with Mr. Baſſet. 
I told her, ſhe could not ſpeak with him. She 
preſſed to ſpeak with him: But when J told her he 
was ill, and could not be ſpoken with; fays ſhe to 


me, Here is a Marriage in your Book, of one Lily 


Bradby and Mary Wadſworth. Says ſhe to me, If 
you'll put it out of your Book, I'll give you a Picce 
of Money. | | 

Council. Is this the Woman that made you this 
Offer ? | 

Mrs. Baſſet. I will not ſwear to the Woman: 
I never ſaw her but that one Time, my Lord. I 
am not poſitive in the Matter; bur I believe it is. 


The Certificate of the Marriage read. 


Lilly Bradby marry'd to Mary Wadſworth, the 
28th of October, 1703. The Man of St. 
James's, the Woman of St. Margaret's Welt- 
minſter. | 


Juſtice Powel. Who us'd to write down the Cer- 
tificates in the Regiſter-Book ? 
Mrs. Baſſet. Several People, my Lord, we hir'd 


to do it. 
The Place of the Regiſter ſhewn Mrs. 
Baſlet. 

Council. Have not you your ſelf look'd upon this 
Place now given as Evidence? 

Mrs. Baſſet. Yes, I have. 

Council, Whoſe Hand is that? 

[ Pointing to the Certificate.) 

Mrs. Baſſet. It is my Father-in-Law's : He that 

was Clerk of the Fleet. 


Council, 1s the whole Leaf of his Hand-Wri- 
ting ? 
Mrs. Baſſet. I cannot tell. 


Juſtice Pouel. Can you read Writing? 
Mrs. Baſſet. Yes, my Lord. 
| [ The Certificate view'd by the Court, aud prov'd 
to be a different Hand from the reſt.] 
Council. There are Hands various in this Book. 
LIE Mrs. Baſſet. 
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Mrs. Baſſet. My Husband's Brother us'd to 


make Entries ſometimes. 
Sir James Montague. Does your Husband's Bro- 


ther uſe only to make Entries at the latter End of 


the Book ? 

Mrs. Baſſet. I don't know. 

Council. Do you know when the Entry was 
made ? 

Mrs. Baſſet, I do not know when the Entry 
was made. 

Council. Do you remember, that there were any 
Gentlemen with you to examine the Book ? 

Mrs. Baſſet. Yes, Sir, there were. 

Council. Did you ſhew them this very Book? 

Mrs. Baſſet. I did not; becauſe Mrs. Wadſworth 
ſaid there would be ſome trouble about it. 

Council. Have you ſeveral Regiſters at the ſame 
Time? | 

Mrs. Baſſet. Yes, there are ſeveral Miniſters, 
and theretore are Entries made in ſeveral Books. 

Council. Why were you fo triendly to Mrs. 
Wadſworth ; when the Gentlemen came to examine 
the Book tor this Regiſter, and you ſhew'd them 
other Books inſtead of this? 


Mrs. Baſſet. I aid not ſhew them that, becauſe 


Mrs. Wadſworth deſired me. 

Council. What did Mrs. Wadſworth give you? 

Mrs. Baſſet. She gave me nothing. I will not 
fay it was Mrs. ad ſworth. 

Council. Do you remember you ſhew'd any 
Books to theſe Gentlemen, where there were Mar- 
riages regiſtred in 1703 ? 

Mrs. Baſſet. The Book is at Home in my 
Houſe. 

Council. Do you keep two Books for the Regi- 
ſter of Marriages, for one and the fame Year and 
Time? | | 

Mrs. Baſſet. There are ſeveral Books; and we 
Enter ſometimes in one, and ſometimes in another: 
by reaſon that there are ſeveral Miniſters, and cach 
hath his particular Book. 

Council. Did the Gentlemen ask you at that 
Time, whcther there were more Books of Mar- 
1 

Mrs. Baſſet. I do not remember. 

Council. How many Books have you of that 
Year? 

Mrs. Baſſet. But Two. 

Council. Did you ſhew them any falſe Book? 
That is, Did you ſhew them a falſe Regiſter of 
Marriages tor a true one ? 

Mrs. Baſſet. I know nothing of that. 

Mr. Feilding. Call Mrs. Drinkwater. 

| [po was ſworn.) 

Juſtice Powe, Do you know Mrs. Fillars ? 

Mrs. Drinkwater. I have known her above 
a Year. | | 

Juſtice Pouel. What is her Character and Re- 
putation? | | | 

Mrs. Driakwater. I know nothing of that - - - 
But I know ſo far of her, That ſhe ſaid ſhe was 


married to Colonel Feilding on the fifth of No- 
vember: She accordingly gave it out that ſhe was 


with Child by him. And that ſhe told me, that 
the Ducheſs of Cleveland proffer d to give her 
200 J. and 1001. a Year, for fifteen Years, if ſhe 
would prove a Marriage with Mr. Feilding : But 
that ſhe would do more for Mr. Feilding for 40 J. 
than ſhe would for the Ducheſs of Cleveland for a 
much greater Sum. And ſaid, ic was purely Want, 


that made her comply with my Lady Ducheſs's 


Deſire. I have read all the Letters between Mrs. 


Pillars and the Colonel; and I never heard of an 

Marriage between Mrs. Bradby and Mr. Fes“ 

but between Mr. Feilding and Mrs. Villas. 
Council. When was this Diſcourſe betuc 

and Mrs. Villays ? | een oy 
Mrs. Drinkwater. I cannot tell exactly the Day ; 

but the Time they were marry'd was the fifth of 


ding, 


| November was T'welve-month, as ſhe ſaid. 


Sir Fame, Montague, You pretend to ſay, ſhe 
ſaid, Thar it Mr. Feilding gave her 40 J. the Would 
do more for him, than ſhe would do for a grcater 
Sum trom my Lady Ducheſs. How long wWas this 
ago when ſhe ſaid this? 

Mrs. Driakwater. It was about three Months, 
or better. 

Council. Where was this Diſcourſe, pray? 

Mrs. Drinkwater. It was at her Lodgines, when 
ſhe lodged at the Back- ſide of Red Lion Square, at 
a Widow-Gentlewoman's Honſe. | 

Council, How came you to be there when this 
Diſcourſe was ? 

Mrs. Driukwater. She, ſome Time before, gave 
me an Invitation to her Lodgings; and I vent to 
give her a Viſit, and then this Diſcourſe happen'd, 

Council. Who was by then ? 

Mrs. De inkwater. None but I and She. She 
faid it was Want and Nceceffity, that made her act 
after this manner. 

Mr. Feilding. Did ſhe not ſend for you, to tell 
you ſhe was going to forſwear her felt? 

Mrs. Drinkwater. She talk'd of it firit. 

Council. When did you tell the Colonel of ir > 

Mrs. Driakwater. I do not know juſtly the 
Time. | 

Council, How long have you bcen acquainted 
with Colonel Feilding? 

Mrs. Drinkwater. Not but ſince this Thing hap- 
pen'd. I never had any further Converſation with 
him, than to ſpeak in her Behalf to him. But I 
have this further to ſay : That an Outlandiſh Man 
came to me about a Fortnight's Diſtance, and ſaid, 
It I could do any thing on the Bchalf of the 
Ducheſs of Cleveland, ic would be a conſiderable 
Sum of Money in my way. 

Council. Where do you live your ſelf ? 

Mrs. Drinkwater. I live in the (ame Houſe where 
Mrs. Villars lodged: I am a Servant to one Captain 
Howard. my Maſter is now in the Service. 

Council. Who lives in the Family? 

Mrs. Drinkwater. We have none but a Foot- 
man, and my Maſter. | 

Mr. Feilding. Call Mrs Eugliſb. 

ho was ſeorn.] 

Juſtice Powel, What have you to ſay ? 

Mrs. Engliſh, My Lord, I went down to Mrs. Fil- 
lars's Lodging the Morrow after laſt /alentine's Day, 
for ſome Money; for I waſhed jor her: Says ſhe, 
J have none at preſent. She told me, ſhe would 
{end to her Spouſe for ſome. A Gentleman came 
in and ſaid, I have none for you: Says he, My 
Maſter ſays, If a Crown will do, he will ſend it 
you out of Charity; but he cannot ſupply your 
Extravagancies. On the fiith of November (ſhe 
ſaid) ſhe was marry d to Mr. Feilding ; and ſhe ſaid, 
ſhe would have Money from Mr. Feilding, or ſh 
would ſend her Soul to the Devil. | 

Mr. Feilding. Call Mrs. Fletcher ; (who was 
ſworn.) Give my Lord an Account of what you 
know of Mrs: /:/ars. | 

Mrs. Fletcher. All I know of her and Mrs. Brad- 
by, is, Mrs. Villars lived with me a "I welve- 
month. She told me ſhe had had two Baltards ; 
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one by my Lord Torrington, the other by my Lord 
Stamford. ü : | 

Juſtice Powe!. How long was this ago, that ſhe 
was at your Houſe for a Twelve-month ? 

Mrs. Fletcher. It was about four Years ago. She 
conſeſsd ſhe had had two Baſtard-Children ; and 
that ſhe had been in Bridewel. I have nothing more 
than from her own Tongue, that ſhe was a very in- 
famous Woman. ; 

Sir James Mountague. Miſtreſs, How long have 
you been acquainted with Mrs. Villars! 

Mrs. Fletcher. She was recommended to me by 
one in the Court, and by her good Behaviour. 

Sir James Mountague. Would you have a Cor- 
reſpondence with a Woman that had two Baſtards ? 
Pray what is your way of Living in the World? 

Mrs. FHeteber. My Husband is a broken Mercer; 
hie allows me 201 a Lear. 

Council. What Vocation are you of? | 

Mrs. Fletcher. I drive little Trade, but Work 
Plain- Work. | SE 

Sir James Monntague. You are acquainted with 
Mr. Feilding; are you not? 

Mrs. Fletcher. | know him. 

Council. How long have you known him ? 

Mrs. Fletcher. About three or four Years. 

Council. You would not ſcruple to aſſiſt Mr. 
Feilding. it he wanted a fair Lady. Look upon that 
Letter, and ſce whether it be your Hand-Writing, 
or no? 

{Then a Letter was ſhewn her.] 
Mr. Long ford. It you deny it, we will prove it. 
Mrs. Fletcher. It is my Hand-Writing. 
— Powel. Miſtreſs, You can ſay no more 
OT it. 
Mrs. Fletcher. No, my Lord. 
Mr. Feilding. Call Mrs. Gardiner. 
| Lo was ſworn.\ 

Juſtice Powel. What have you to ſay? 

Mrs. Gardiner. My Lord, Mrs. Villars lodged 
in my Houſe ; and ſhe came one Morning. 

Conncil, When was it? | 

Mrs. Gardiner. It was the 6th of November 
laſt was 'I'welve-month ; She came in then, and 
had been abroad all Night. She told me, ſhe was 
married to Colonel Feilding. She gave a Pair of 
Gloves to me, and to this Gentlewoman ; and like- 
wiſe gave Favours and Garters in the Houſe. But 
ſhe deſir'd me to keep it ſecret. Mrs Bradby, a- 
bout a Fortnight or three Weeks betore Chriſtmas, 
came into Mrs. Villar s's Lodging, and happened to 
fall down as if ſhe had been in a Swoon; and with- 

in a few Days ſhe fell in Labour. 

Juſtice Powel. Was it a Boy, ora Girl, ſhe was 
deliver'd with ? 

Mrs. Gardiner. I was not there. It was not at 
my Houſe, but at new Lodgings. 

: 18 Powel. Where was it ſhe was brought to 
ed? 

Mr. Feilding. We can bring Evidence of that, 
my Lord. 

Juſtice Poel. Woman, How can you ſwear, 
that ſhe was brought to Bed before Chriſtmas? 

Mrs. Gardiner. I may fay it, my Lord, becauſe 
here is one, I believe, that will ſwear it. Mrs. Vi 
lars her ſelf told me ſo; and the Midwife ſaid ſhe 
deliver d her, for which Mrs. Bradby gave her a 
Guinea. The next Day afcer her Fall ſhe was very 
ill, and continued fo till ſhe was brought to Bed. 
Juſtice Powe. Was ſhe big? 

Mrs. Gardiner. She was paſt breeding ; ſhe was 
very big. | 

Vor. V. 
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| Mrs. Drinkwater cal”d again. 

Juſtice Pouel. What can you ſay about Mrs. 
Bradby's Labour ? | 

Mrs. Drinkwater. My Lord, Mrs. Vilars and 1 
were at Mrs. Bradby's Labour. 

Council. When was this? 2 

Mrs. Drinkwater. To the beſt of my Remem- 
brance, it was about a Fortnight before Chriſtmas ; 
but ſhe did not look before February. I do nor 
know, but the Fall ſhe had in Mrs. /iUars's Houſe, 
might be the Occaſion of her coming before her 
Time. | 

Juſtice Powe], Was ſhe deliver'd of a live or 
dead Child? 

Mrs. Drinkwater, I do not remember that, my 


Lord. 


Council. Was it a Boy, or a Girl; 

Mrs. Drinkwater. I know not that neither. 

Juſtice Pouel. I thought verily that if you were 
at her Labour, that you could tell whether ſne had 
a Child, or no Child? | 

Mrs. D;/nukwater. There were others that were 
at her Labour, can juſtify that the Midwite ſaid ſhe 
had a Child, | | 

Council. Don't you know what became of the 
Child afterwards ? 


Mrs. Drinkwater. To the beſt of my Know- | 


ledge, I think it dy'd as ſoon as it was born. 
Council. Juſt now you ſaid, you did not know 


whether it was alive or no ? 
Mrs. Drinkwater, Here is Madam Luet will ju- 


ſtify it. 
Ars. Villars cal'd again. 

Juſtice Poel. Mrs. Vilars, Do you know ſhe 
was with Child ? | 

Mrs. Villars. I know that ſhe miſcarried. 

Council. What Time was it ? 

Mrs. Villars, After Chriſtmas: : 

Mr. Feilding. Call the Keeper of the Houſe of 
Correction, (who was Sworn.) 

Juſtice Pouel. What can you fay ? 

Keeper. All that I know of Mrs. Vilars, is, that 
ſhe was a Priſoner in the Houſe where I live. 

Juſtice Powel. Where is that? 

Keeper. In Weſtminſter. I remember this Per- 
ſon was in my Cuſtody above five Years ago: 


Juſtice Powel. Had ſhe the Correction of the 


Houle? 

Keeper. She had not the Correction of the Houſe; 
becauſe ſhe was then with Child. 

Mr. Feilding. Call Mr. Minors, (who was Sworn.) 
Juſtice Pouel. Mr. Minors, What have you to 
ſay ? | : ; 
"Mr. Minors, My Lord, in October was Twelve- 
month, when Mr. Feilding lodged at Mrs. Heath's, 
I was then with Mr. Feilding almoſt every Day ; 
I ſaw this Woman there every Day, except 
Saturday and Sunday. I din'd there, and there 
was Mrs. Margaretta, and ſung theſe Songs which 
ſhe ſpoke of now. Two or three Days after this, 
Mr. Feilding communicated to me his Treaty of 
Marriage with the Ducheſs of Cleveland, and ſpoke 
to me to ſettle ſome Writings between them. (He 


produced the Writings.) Mr. Feilding defired me 


that I would be ready with them by the beginning 
of November, or the latter end of October. This is 
all I can ſay of this matter. As to the Women, I 
ſaw theſe, and abundance of common Women of 
the Town: I ſaw him take no more notice of Mrs. 
Bradby, than he did of any of the others. 


there? | 
L11l 2 Mr. Minors 


Juſtice Powel. When did you ſee Margaretta 
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Mr. Minors. I cannot ſpeak to a Day; but ſhe 
was at Dinner when I dined there about October was 
_ Twelve-month. | 
Mr. Frilding. Call Mr. Chomley. 

[who was ſworn. ] 


- Juſtice Poel. What can you ſay ? 


Nr. Chom/ey. My Lord, Not long ago there was 


a certain Perſon taken up, by the Name of Villas, 
about a Twelve- month ago. 

Juſtice Pocvel. 
her ? 

Mr. Chom ey. 
Perſon ; (poruting at her) but whether ſhe was com- 
mitted or not, I cannot ſay. I have ſcen her divers 
times at a lewd time of Night, 
have been at home. 

A Letter produc'd of Father Dryan's, and ſhown to 
Mr. Florence. (Mr. Florence Sworn.) 

Council, Mr. Florence, Do you know this Letter? 

Mr. Florence. I have ſeen it, and given an An- 
ſwer toit accordingly. _ 

Council. Is it Dryan's Hand? 

Mr. Florence. I cannot ſay poſitively it is his 
Hand. There are ſome more ot his Letters in the 
Houle ; I cannot believe, or disbelieve it. 

Council. Could Francis Dryan ſpeak Engliſh ? 

Mr. Florence. Very little. 

Council. How long was he in England? 

Mr. Florence. About Eleven Months. 
been gone a conſiderable Time. 

Juſtice Povel. 
Did he ſpeak Eng/i at all? | 
Mr. Florence. He was learning of it. Some Eng- 
liſh he could ſpeak ; for I taught him from time to 
time. 

Juſtice Powe!. Do you think that he could enquire 
for Mr. Fei/ding in Engliſh ? 

Mr. Florence- TI believe he might ſay, Is Mr. 
Feilding at home ? But could ſpeak little Senſe in 
Engliſh. 

Juſtice Powe!. Do you think that if he were de- 
fired to ſpeak theſe Words, I take this Man for my 
Husband, that he underſtood ſo much. 

Mr. Florence. I believe he might fay what ano- 
ther ſaid before. 1 
Then the Queen's Council Reply d. 

Sir Fame, Mountague. My Lord, Mr. Feilding's 
Defence conſiſts of TWO Parts. Firſt, he does en- 
deavour to falſity his Marriage with Mrs. Wadſworth, 


He hath 


by contradicting the Evidence of Mrs. Viliars; and 


tor that he calls divers to prove Mrs. Villars to be a 
diſnoneſt Woman. My Lord, we think there is no 
Occaſion for us to make a Reply to that Particular, 
ſince we our ſelves do not pretend to ſay ſhe is a 
Woman of very good Reputation. That which we 
infiſt upon is, that Mr. Fei/ding hath been impos'd 


upon, and marry'd this Woman; and this we hope 


we have prov d not only by Mrs. Villarss Evidence, 
but by other concurring Circumſtances, which are ſo 


ſtrong, that they cannot poſſibly be deny d. And 


as to theſe Facts, he hath not at all contradicted our 
Evidence. For he does not ſo much as give your 
Lordſhip an Account how he came by the Ring, or 
for what End and Purpoſe he beſpoke it. He does 


not deny that he directed the Poſy of it to be Tibi 


Soli. So that, my Lord, he gives no manner of 
Anſwer to all theſe Matters. 

In the next place, he ſeems to admit that he had 
been fooliſh enough to be thus impos'd upon by 
theſe Intriguing Women. But, ſays he, they have 
not gain'd their Point; for this impoſing upon me 
ſignifies nothing, becauſe this Woman was Wife to 
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Do you know her when you ſee 


My Lord, I beliere that is the 


when ſhe ought to 
they have not undertaken to produce one Witneſs 


This Father that is now gone, 


thing that this Book ſhoulda be concealed. 


another Man, when we faid ſhe was marry*d to 
Mr. Feilding. Now this fort of Defence does, in 
great meaſure, admit the Thing we contend for, His 
Marriage with Mrs. Wadſworth ; and whether he 
nath made it appear that this Marriage is null and 
void, ſhall be taken into Conſideration next, by mak- 
ing ſome few Obſervations on the Nature ol the Eyi- 
dence that he hath produced to prove this Woman's 
Marriage with another Man. He fays ſhe is the 
Wite of one Lilly Bradly. That Man, by the Book. 
is deſcrib'd to live in St. James's, and the Woman 
to be of St. Margaret's Weſtminſter. But he hath not 
ſo much as given you any Account that there is ſuch a 
Man in the World, that he would have to be the ſup- 
pos d Husband of this Wiman. In the next place, 


that was by at this Marriage, not ene Mitneſs. And 
what do they rely upon to prove this Wedding? 
Truly, nothing but the Regiſter-Book ; and the Man 
that keeps the Regiſter-Book is not here. It's true, 


indeed, they ſay that it's a true Regiſter, but we de- 


ſire the Jury may inſpect it; for it appears by divers 
Circumſtances to be a Counterfeit-Entry; for it is 
written in another Character than what the reſt are; 
and it is written in the lower part of the Leaf, where 
we may ſuppoſe a Vacancy lett to inſert ſuch a thing 
as this 15, upon occaſion. The Perſon that wrote it 
is not here. The whole Year that is ſet down here, 
is all entirely one Hand Writing; and it is not at all 
like the Writing of this Entry, I think they pre- 
tend to ſay, there is ſomething of rhe like Hand- 
Writing in the ſame Book; and that they make uſe 
of to be a corroborating Circumſtance. But that 
appears likewiſe to be at the latter end of another 
Book. The Book is Rul'd, and this Entry is writ 
below Lines without a Rule. 

My Lord, this is what I think fit to take Notice 
upon the View of the Thing. We had an Intima- ' 
tion given us of this Book. It was rumour'd about 
the Town that this was the Defence which we were 
like to meet with. Therefore we did ſend to all 
Places where ſuſpicious Regiſters were kept, and 
among the reſt to this Fleet-Regiſter. My Lord, we 
ſhall ſhew you that our Witneſſes went to enquire 
for this Book ; but there they found no Book where 
this Entry was written. It's a very unaccountable 
Here is a 
Woman indeed gives you a Reaion why ſhe did it.---- 
She ſays ſhe did it, becauſe ſhe was deſired to keep 
it ſecret by a Woman whom ſhe never ſaw before; 
and of whom ſhe ſays ſhe never had a Penny. This, 
methinks, is very extraordinary. But this very 
Book was ſhown them, if my Inſtructions be true, 
and the Place where this Entry is made was then a 
Blank, and filled up fince. There was no ſuch En- 
try at that time when they look d upon it. This is 
all we ſhall ſay in reſpect of the Regiſter, which is 
all the Evidence they bring to prove this Marriage. 

But there is another thing they inſiſt upon; They 
make it an Objection, That this Father in Red was 
ſcen at Dinner with the Ducheſs of Cleveland, 
after Mr. Feilding was marry'd to my Lady Ducheſs. 
As to that Matter, we ſay it does not appear when 
that time was; nor do they make it out that the 
Father in Red did know that he was married to the 
Ducheſs of Cleveland at that time ; tho' in Fact 
they might be marry d. Twenty People might be 
at Dinner there, and yet might be ignorant ot this 
Marriage. It's poſſible that a Man may cat and 
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drink with another, and yet not know whether he be 
married or unmarried. "They do not make it appear 


that there was any Occaſion given at Table w_ 
would. 
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would give Riſe to ſuch a Diſcourſe. The Man 
not having an Opportunity to ſpeak of it; to what 
end and purpoſe ſhould he do it? The next thing 
they inſiſt upon, and have endeavour d to prove, is, 
That Mrs. Feilding was with Child, and brought to 
Bed the Chriſtmas after ſhe was marry d to Mr. 
Feilding. But they do not pretend to tell whether 
che Child ſhe was brought to Bed of, was dead or 
alive ; or whether it was a Boy or a Girl; but at 
lai it proved a Miſcarriage. We have given your 
Lordſhip an Account how it is likely ſhe ſhould be 
with Child; for we have proved to you undoubt- 
edly that ſhe was married to Mr. Feilding; that 
they lay together ſeveral Times ; and we have noRea- 
ſon to ſuſpect Mr. Feilding's Ability. Mr. Feilding 
knew ſhe was with Child by him. He was the 
proudeſt Man in the World of this Thing, and call'd 
it young Lord Tunbridge. To prove this, my Lord, 
here is a Letter written by himiclf. The Stile is 
ſomething peculiar too, it is directed, To the beſt of 
lives, Anne Counteſs of Feilding. Now, my Lord, 
Mrs. Deleau, whom Mr. Feilding thought he had 
married, her Name is Anne, but Mrs. Feilding's Name 


is Mary. 
The Letter produced and proved by Boucher and Beal, 


and it was directed 

To the beſt of Wives, Anne Counteſs of Feilding, 
at Haddon. | 

| » Novemb. 14. 1705. 
ere is nothing can pleaſe me more upon this Oc- 
cafion, than to hear my Deareſt Wife ſay J 
had made her fick, by turning her Liver ; for without 
that we could not hope for a young Lord Tunbridge ; 
which would be, the next to my Dear her ſelf, the 
moſt welcome Preſent to my Arms. Make haſte then, 
my Deareſt Life, to Cullivate the young Spark; and 
le ſure you don't ſtarve my Boy. As for your coming 
to me, it wholly depends upon your ſelf, who can bejt 
judge when it is moſt proper to com? to me; which you 
can do, by giving out you are to ſtay all Night in Lon- 
don; and then you and Puggy have nothing to do but 
ro come to me at Bed-time, aud ſu we may go to Bed 
and Iye till Moruing, when Puggy may come again 
aud call you. Adieu my Soul's Love, whom I muſt 

ever value more than Lite. Feilding. 

Council. Call Mr. Long ford (who was Sworn.) 

Sir Fa. Montague. Were you directed to go to 
the Fleet, and look into the Regiſter-Book. 

Mr. Longford. Mr. Attorney General telling me 
that he heard there would be ſome Pretence of a 
Marriage that would be ſet up, adviſed me to enquire 
after it. It was informed, that ſome Certificate was, 
or would be given in the Fleet. I went with Mr. 
Reſcorlbe to ſce the Books. We looked all over 
thoſe Months for the Year 1703. This Book is the 
very Book I take it to be, but am not poſitive. 
That which we ſaw, I obſerved had an Entry dated 
the Year 1705. before the Marriages in the Tear 
1704. in yellowiſh Ink at the top of a Leaf. 

Council. Call Mr. Reſcorloe, (who was ſworn.) 

Sir Ja. Montague, Do you remember that you 
ſaw that Book ? 

Mr. Reſcorloe. 
Book with Mr. Long ford. Mr. Longford and I went 
by the Attorne) General's Order, to ſearch the 
Books at the Fleet, to ſee whether we could find 
any Entry of Lily Brady's Marriage with Mrs. Wadſ 
worth, This Woman that gave her Evidence here 
brought ia this Book, and we look'd back for three 
Years. We found no ſuch Entry as ſhe ſhows here 


for Bigamy. 


I do remember that I ſaw that 
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in this Book. We ask'd her again, whether there 
were any other Books of Entries of Marriages ? She 


laid, No. I ask d her, whether there had been any 


one there to ſec after ſuch a Certificate? She (aid, 
there was a Woman and a Man about a Week or 
Fortnight ago. I ask'd her, Whether ſhe ſhewed 
them this Book? She ſaid, ſhe had ſhewed them 
this Book, and they gave her a Shilling for ſearching 
it. She ſaid poſitively there was no ſuch Certificate 
entred in the Book, and that there was no other 
Book for the Entry of Marriages. We ſearch'd the 
Month of October more ſtrictly ; we look'd for the 
very Certificate with the greateſt Care and Induſtry 
that could be. We went to Baſſetts Houſe, who, 


this Woman ſaid, was not at home. She laugh'd in 


her Slceve, and ſaid, he was a doating Man; and if 
he ſpoke two Words, he could not ſpeak a third. 
do really believe this to be the Book. I took 
good Notice of the Blank where this Certificate is 
entred, and did remark that there was a vacant 
Space under this Certificate, where was no Writing. 
Mr. Lonzford and I turned back again to the Year 
1705. which was put betore the Year 1904, and 
obſerved it then, as it appears now, to be the Book, 
Except this Entry. I do believe it to be the ſame 
Book we then ſaw. | 

Sir Ja. Montague. There is but one thing more 
thar I would mention, which is, that the Woman in 
the Top-knot conſeſs d, that this Letter was her own 
Hand-Writing. I deſire it might be read. 


The Letter was read. It is directed. 


To Major-General Feilding. | 
"Tueſday Morning. 
LL that know the Name of Major-General © 
| Feilding, muſt own the Generous and Charita- 
ble Actions that your Honour daily beſtows upon em. 
1, among the reſt, ſhall ever acknowledge your Goodneſs; . 
It's Neceſſity that forces me to diſpoſe of this Picture. 
Your Honour is à nice Judge of Painting, as well as an 
Admirer of ſuch Pieces, which makes me humbly pre- 
ſent it to you fiſt; and in accepting the ſame, your 
Honour will highly oblige, as weil as ſerve, 
Tour humble Servant, 


M. FLETCHER:- 


| PFRST SCRIPT: 

T long to fee you, Fur your Encouragement, to grant 
me that Favour ; I am now acquainted with a young 
Lady that's Pretty, and lives in good Faſhion. Tour 
Honour will oblige me in letting me receive your Com- 
mands. 


Juſtice Poel. Gentlemen of the Jury, The Pri- 
ſoner, Mr. Robert Feilding, ſtands indicted for a 
capital Offence, tor Felony, in marrying a ſecond 
Wite, his firſt being then alive. This is the 
Offence charged againſt him. The Council tor the 
Queen have called ſeveral Witneſſes to prove this 
Matter upon him. And the firſt is one Mrs. Villars. 
She hath given her Evidnnce from one end to the 
other, if you believe what ſhe ſwears. She ſwears, 
that one Mrs. S!reights came firſt to her Lodging, 
and ſhe was not at home; bur lett word that ſhe 
muſt needs ſpeak with her; that ſhe was always out 
of the way when any thing offer'd that would do 
her a kindneſs; and that it would be 500 l. out of 
her way it ſhe did not ſee her. It ſcems, that 
when Mrs. Streights met her, ſhe acquainted her 
with Mr. Feilding's Inclinations; and being intorm'd 
that ſhe was acquainted with the Lady, that ſhe us'd 
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to cut her Hair, thought that ſhe might have ſuch 


an Intereſt in her, as to be made ſerviceable to 
briug the Matter about; which if ſhe was, it might 
be worth 5 / to her. Mrs. Vilars undertakes the 
Bulineſs ro bring Mr. Fei/ding and Mrs. Deleau 
together; ſhe did readily accept of it; thereupon 
Mr. Feilding and ſhe diſcours'd together concerning 
this matter: She told him ſhe was acquainted 
with Mrs. De/eau, and that ſhe would do the beſt 
ſhe could to bring ir about. Mr. Feilding upon 
this went to Mrs. Deleau's Country-Houſe at 1/ad- 
don in Surrey, that thereby the Lady might have 
an Opportunity of ſeeing him. She ſays Mr. 
FTeilding told her that he had Acceſs to the Gar- 
dens; that when he was there he ſaw the Lady 
tarough the Glaſs-Window ; he was willing to give 
the Lacy a jull View of him, therefore he ſtood 
ſtill and ſet his Watch by the Sun-Dial, and took 
kyecral Turns in the Garden; and he did afterwards 
ſend a Letter to her. Mrs. Villars was afterwards 
ſent of a Meſſage, as tho' it was trom the Ducheſs 


ot Cleveland, to acquaint the Lady that the Ducheſs 


had a great mind to ſce the Gardens. Mrs. De- 
lean told Mrs. I'iliars that the ſhould be proud that 
a Perſon of her Quality ſhould come to her. She 
ſaid that Vir. Feildizg ſent her, and ſhe found 
_ afterward that the Ducheſs of Cleve'and did not 
intend to go; nay, that ſhe knew nothing of the 
matter. 
Ihey agreed together that Mrs. 
 Deleau ſhould come to a Place where Mr. Feila- 
ing ſhould appcint; that ſomething of Muſick, 
or ſome Entertainment ſhould be provided; they 
contrived hen it ſhoulda be, the Time was on my 
Lord-Mayor's Day at Night, and according to 
Appointment Mrs. Vilars came with Mrs. Deleau, 
as Mr. Feilding thought, bur in reality it was one 
Mary Wadſworth, which repreſented Mrs. Deleau; 
ſhe came in a Mourning Coach, and dreſs'd in a 
Widows's Habit; after this manner they came to 
Colonel Fei/ding's Lodings in Pall Mall. The La- 
dy truly was nct to know that they were Mr. Feild- 
ing's Lodgings; however Mr. Feilding was not at 
home, but it was not long beſore he came: He came 
up to the Lady: You have heard what Addreſſes 
he made to the Lady, and how much Love he 
expreſs'd towards her: Ask'd her, whether ſhe 
lov'd ſinging ? One Margaretta was ſent for, and 
ſung two Songs. Mr. Feilding was ſo taken with 


her, he would nave marry 'd her preſently ; but ſhe 


being coy, modeſtly declin'd it, and fo they parted 
for that Time. Mrs. /i//ars was to bring her at- 
terwards, which was on the gth of November, on 
the Night the ſuppoſed Wedding was; Mrs. Vil- 
lars brought her. When ſhe came there, Mr. Feild- 


ing propos d to be married to her forthwith ; 


ſhe ſeem d to be ſhy at preſent, but Mr. Feilding 
ſaid he would fetch the Prieſt immediately; he 
lock'd them in, took the Key with him, and re- 
turned in three Quartcrs of an Hour ; the Prieſt 
ſhe deſcribes to be in a long red Gown lin'd with 
blue, a long Beard and a Fur-Cap upon his Head, ſo 
he brought him along with him; when he came, he 
ſaid, This is the Man that ſhould join their Hearts 
together. She tells you further that Mrs. Wadſworth 
queſtion'd the Prieſt ; required of him a Proof 
to ſhew he was a Pricſt in Orders The Prieſt pull'd 
a Picture of the Pope out of his Pocket, which 
he ſaid was a Credential for Prieſts. After Sup- 
per the Marriage was propos d, whether it ſhould 
be in the Dining-Room, or Bed-Chamber ? Thar 
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was the Queſtion. The Lady thought the Bed 
Chamber beſt; he thought ſo too. Well then, in 
the Bed-Chamber it muſt be. The Pricſt did want 
Water, Salt and Roſemary, Things that he us'd 
in performance of the Ceremony; Boucher was 
ſent down for them; he brought up Water and 
Salt, but could get no Roſcmary : aiter theſe Things 
were brought up, Boucher the Servant was turned 
cut, and the Doors were ſhut. Then there was 
no Body preſent but Mr. Feilding, the Lady, the 
Prieſt and Mrs. /il/ars. Then fhe tells you of the 
Ceremony of the Wedding, the Ceremony of the 
Water, and the Ceremony of the Ring. Ater 
that was done, they proceeded to the Marriage; 
the Office was in Latin; when they came to the 
marriage Words, I take thee to be my Hisband, &c. 
Mrs. Wadſworth deſir'd it might be ſpoke in Eng- 
liſh ; thercupon Mr. Feilding did ſay it in Eugliſt, 
T take this Woman to be my wedded Wife, with al} 
my Heart and with all my Soul, The Gentley,o- 
man ſhe ſaid her Part likewiſe in Enghh; I tale 
this Man to be my wedded Husband ; but Mr. 
Feilding obſerving her too ipeak it too low, dclir'd 
her to ſpeak it as earneſtly as he did: Where- 
upon ſhe did ſay, I take this Man to be my Huſ- 
band, with all my Heart, and with all my Soul. 
The Ceremony of putting on the Ring the Prieſt 


directed; that was, to take hold of the End of 


one of her Fingers and put it on; fhe ſaw that 
done, and when the Ceremony was over, the Pricit 
went away; that when he was gone away, ſhe un- 
dreſſed the Bride, and put her to Bed, and then 
gave notice to Mr. Feildiug that the Lady was in 
Bed. Then Mr. Feilding went to Bed, and ſhe 
Jaw them in Bed together. Then ſhe went to Bed 
her ſelf in a Lodging that was provided for her 
up another Pair of Stairs: That the next Morning 
ſhe aroſe, came down, went into the Room where 
there was a Fire made by Boucher ; that then ſhe 
ſaw them in naked Bed tegether. If you bclicve 
her, ſhe ſwears the Marrizge by this Prieſt, and 
the Conſummation of ir. Mrs. Villars goes fur- 
ther, and ſwears, that ſhe brought her tu other 
Times, and that thoſe Times ſhe ſaw them in Bed 
together as Man and Wife. I ask'd Mrs. Villar, 
at laſt, how Mr. Fei/ding came to be undeceived? 
She ſays, it was kept ſecret from Neowvember to 


May. Then Money was wanted; that was a great 


Diſappointment to Mr. Feilding, tor he thought he 


had marry'd a Lady that would have furniſh'd him 


with Money. Then he diſcover'd the Fraud, and 


found he had been impos'd upon; then he was 


angry with her, beat her, and call'd her Names. 
Indeed, Gentlemen, I muſt deal plainly with you, 
if her Evidence ſtood alone, her Reputation is 
ſhaken to that degree, that in Truth, where a Man 
ſtands upon his Lite, one would not have a great 


Regard for what ſuch a Woman ſwears, if it were 


not ſupported otherwiſe. Now, tho' by her {li 
ſhe be not a good Evidence, yet the Matters of 
Fact which ſhe ſwears to, are likewiſe proved 
by the concurrent Teſtimony of others. 

_ Firſt, They call Boucher, and truly he fortiſies 
her Evidence in a great many Particulars, gives 
an Account of Mrs. Villars bringing Mrs. Wadſ- 
worth to Mr. Feilding's under the Character of a 
Perſon of Quality; gives an Account, juſt as ſhe 
does, of their coming to Mr. Feilding's Lodgings 
in a Widow's Habit and Mourning Coach ; their 
having a Treat of Plumb-Cake and two Bottles ot 
Wine. He further gives an Account of their cominy 


a ſecond Time, and an Account of the Prieſt; 


knew 
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vw the Pricſt ; knew him to be the Emperor's En- 
He remembers the Prieſt coming to 
the Place; he remembers alſo the Circumſtances 
of being ſent for Water, Salt and Roſemary. He 
ſays he was order d down, and the Chamber. door 
Vas ſhut, and the Prieſt was then in the Cham- 
ber with Mr. Feilding, the Lady, and Mrs. Fillars; 
and that when the Prieſt was gone, Mr. Feilding 
and the Lady went to Bed; that he ſaw them in 
Bed together ; that the People that were below, 
when Boucher was ſent down for Salt and Roſe- 
mary, they could conclude no otherwiſe but that they 
were making this Lady a Convert. Now, Gentle- 
men, this 1s a material Thing, that there was 
a Prieſt at that Time, and they were private to- 
gether; this is a concurrent Evidence to ſtrengthen 
Mrs. Villars's Teſtimony. There is Mrs. Martin, 
Mrs. Heath, and Mrs. Price, they remember ſeve- 
ral of theſe Matters perfectly well. Mrs. Martin 
ſaw this Perſon and her Mourning Coach; ſhe ſaw 
the Lady and Mrs. Vilars go up Stairs, and the 
Time when the Prieſt came in, ſhe let him in; 
deſcribes him by his particular Habit as the reſt 
do. Mrs. Heath remembers Mrs. Villars coming 
with a Woman that ſhe thought was a Woman 
ot Quality, but ſaw not the Prieſt. Mrs. Villar, 
told her ſhe was worth 80000/. ſhe ask'd her 
whether ſhe might lie there that Night, for it 
was too late to go home? She agreed they ſhould 
lie together, Mrs HVillars and Mrs. Wadſworth. But 
now here is another Circumſtance that hath 
mighty Weight in it, that is, the Ring; they have 
brought the Perſon of whom Mr. Feilding bought 
the Ring to the Value of 20 s. that the Ring was 
ready made, and Mr. Feilding directed the Poly 
(Tibi Soli) to be engrav'd in it. There was ano- 
ther Man by when Mr. Feilding bought the Ring 
and order d the Poſy for it; and this very Ring 
with this Poſy has been produc'd firſt by the Pro- 
Cor and Regiſter ; the Proctor does ſay it was 
firſt brought to him by Mrs. J/adſworth, who came 
to retain him in an Action of Nullity of Marri- 
age; he took notice of the Ring, and ſaid that 
it had this Poſy in it. Afterwards when Mrs. 
Wadſworth came again he was not at home; it 
was in the Hand of his Brother, and he is ſure it 
is the ſame Ring. The Goldſmith ſwears it to 
be that Ring Mr. Feilding bought of him ; he knew 
it by the Mark and Workmanſhip of it; for Gold- 
{miths know one anothers Work. This, Gentlemen, 
hath a great deal of Weight in it; it is a very great 
Circumſtance, unleſs they could tell you, which they 
have not, upon what Occaſion this Ring was bought 
at this 'T'ime. 

Gentlemen, They give a further Account of this 
Matter, by the Teſtimony of Letters, which they 
prove to be Mr. Feilding's Hand. Mrs. Villars was 
the Carrier of theſe Letters; Mr. Feilding tiling 
her in them by the Name. of Puggy, a Name 
by which it ſeems he uſed to call her. Theſe Let- 
ters are proved by Boucher and a Lady in the Gal- 
lery, to be Mr. Feilding's Writing. Theſe Letters 
have been read to you, they axe written as from a 
Husband to a Wife; in them he owns her to be his 
Wife, calls her Counteſs of Feilding, tiles himſelf 
her Husband. Theſe Letters have been read to you. 
This, Gentlemen, as I remember, is the Sub- 
ſtance of the Evidence that hath been given for the 
Queen. e 

Sir James Montague. My Lord, be pleaſed to 
take notice of Mr. Feilding's going to the Emperor's 
Envoy tor the Father in Red. 


kne 


voy's Prieſt. 
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Juſtice Pouel. It is true, I had forgot the Evi- 
dence of Mr. Horence a Chaplain, that is a Prieſt, 
now belonging to Count Gallas the Emperor's En- 
voy, and the Porter. They tell you about this 
Time Mr. Feilding did come to enquire for this 
Prieſt; and gave the Porter half a Crown (by a 
good Token;) but the Prieſt he asked for not be- 
ing at home, he enquired for Mr. Florence; he told 
Mr. Florence that he had been in Love with a young 
Lady a good while, but now had prevailed with her 
to marry him. And ſeeing the Father in Red was 
not there, he deſired he would go along with him 
and do the Office. Mr. Florence told him it was 
improper for him to go without the Envoy's leave ; 
he went up to the Envoy and acquainted him 
with it, the Envoy gave him Caution to do 


it with Diſcretion ; but when he came down again, 
it ſeems that the Red Father had been with Mr. 


Feilding in the mean Time, and were both gone 


together. | 

Now, Gentlemen, you hear what Defence Mr. 
Feilding makes againſt this great Charge againſt 
him. | 
Fiſt, He calls a great many Witneſſes to prove 
that this Mrs. FVillars was married, as ſhe pretended 
to Colonel Feilding, and that ſhe was a very com- 
mon Woman, ſo far as that ſhe has been in a pub- 
lick Houſe of Correction; and one of their Wit- 
neſſes does bear hard upon her Teſtimony ; that 
is, that ſhe ſhould declare to her that ſhe was 
married to Colonel Feilding, and that my Lady 
Ducheſs ſhould ſay to her, If you can make that 
out that you are married to Mr. Feilding, ſhe 
would give her two hundred Pounds, and ſettle 
100 J. a Year upon her. for fifteen Years together. 
Then as for Mrs. Wadſworth, they call you divers 
to prove that ſhe was brought to Bed about Chriſt- 
mas after this ſuppoſed Marriage. But when they 
came to be examined they did not prove very 
much of that; for indeed it proved to be a Miſ- 
carriage; the Woman could not ſay ſhe ſaw the 
Child, could not tell whether it was a Boy or a 
Girl; whether it was dead or alive; it did not 
appear by their Evidence that ſhe went out her 
Time with a Child. Another part of Mr. Feilding's 
Evidence is this, to prove Mrs. H/adſworth mar- 
ried to another Perſon ; and then admitting the 
was married to Mr. Feilding, tis a null Marriage. 
To prove that Mrs. J/adſworth was before mar- 
ried to another, they have brought the Book of 
Marriages of the Fleet, and in that Book there is 
an Account of one Lily Bradby, married ſuch a Time 
to Mrs. Mary Wadſworth ; the Man of St. James's, 
the Woman of St. Margaret's Weſtminſter. The 


Woman of the Fleer, in whoſe Cuſtody this Book 


was, pretends that Mrs. Wadſworth came to her, 
and deſired if any came to ſee the Book, that 
ſhe would not let them ſee the Entry of her Mar- 
riage ; and why? Becauſe there would be Trouble 
about her Marriage. This Woman ſwears that 
there were two Men came to ſearch the Book but 
ſhe ſhewed them another Book; but this Book ſhe 
did not ſhew them. She was ask'd whether ſhe had 
two Books of Marriages ior the ſame Year > She 
{aid ſhe had ſeveral Books for the ſame Year : One 
Parſon made his Entry in one Book, and another Pars 
{on in another Book. She pretends ſhe did u frew 
them this Book; but the Book th: fhewed hom was 
ar home, I cannot conclude much from what this 
Woman hath faid ; but Gentlemen you [128 look «4 
upon this Book, and if you arc ſatisfed irowr” ths 
Evidence, that Mary Wadſworth was marti to 

| Brady 
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Bradby at this Time, I confeſs Mr. Feilding will 
n be within the Statute, You have look'd into 
the Boo; they give you no Account that there 
„as ever any ſuch Man as Bradby, nor of no Co- 
habitation; but a mecr. Book is produced, and not 
oi the beſt Credit neither; it is entred in the Bot- 
tom of the Leaf, but not in the Middle; it is writ- 
ten with another coloured lik, and in another Hand, 
I asK'd the Woman whether ſhe knew the Man that 
wrote it? She faid, ves; and it was her Husband's 
Brother's Hand. He is alive, why is not he pro- 
duced? | | 
Gentlemen, They have called no Witneſſes to 
prove the Marriage with Lilly Bradby. There were 
two Gentlemen on the other ſide, they went to 
the Fleet to ſcarch the Books of the Entry of 
this Marriage. They ſay that a Perſon inform'd 
them that there had been there a Man and a 
Woman betorc them; theie Gentlemen went and 


deſired to ice the Book, particularly tor the Year 


1703. They ſay the Woman did produce the 
Book of Marriages, but they could not fee ſuch 
an Entry; ſhe denied to them that ſhe had any 
other Book tor that Year ; they cannot ſwear poſi- 
tively that this 1s the Book that was ſhewn them; 
but one of them ſays he believes it to be the ſame, 
for in that which he ſaw, he obſerved Entries of 
the Year 1725. before the Year 1724. He took 
good notice of it, and ſo it is found in Court. 
The other Gentleman ſays, he took particular no- 
tice of the Space that was in the Book, where 
this Entry is now written. Now the Woman does 
not Hing the other Book ſhe pretended to have 
ſhewn them. Now, as to the Labour, they have 
prodiiced a Letter under Mr. Feilding's Hand, 
wher.by Mr. Feilding takes notice ot her being with 
Child, dirc&s the Letter to Anne Counteſs of Feild- 
ing at M addon; he took it that he had married 
Mrs. Deleau, for her Name is Anne, he directed 
his Letter to her Country-Scat. There is another 
Thing, of Mr. Feilding's coming to Mrs. Heath, and 
complaining what an ill Woman Mrs. Villars was, 


for ſhe had ſerved him a baſe Trick, inſtcad of 


a Woman of Fortune, ſhe had put a common Wo- 
man upon him. Gentlemen, You have heard the 
Account too concerning his beating of her; for this 
Woman, it ſeems, was troubleſome to him at White- 
Hall; ſhe demanding him as her Husband, faid ſhe 
was his lawful Wife; he ſtruck her, and cauſed her to 
be held till he got away from her. 

Gentlemen, It is a very great Charge, upon Mr 
Feilding, it is true, if there be Evidence to maintain 
it; it does not really depend upon Mrs. 7/;jlarg 
Evidence; for if her Evidence were to ſtand alone 
no Credit ſhould be given to it; but as it is ſup⸗ | 
ported by concurring Evidence, I leave it with you 
whether it be not ſufficient to find Mr. Feildins 
Guilty. But if you think that Mrs. Hadſwort}'s 
Marriage to Lily Bradl) is proved ſufficicntly, 
then, altho you think Mr. Feilding's Marriage with 
Mrs. Wadſworth ſufficiently prov'd, yet you are to 
find for the Defendant. | 

The Jury having withdrawn for ſome Time, 
brought in their Verdict, That Mr. Feilding «as 
Guilty of the Felony he ſtood indicted of. 

Mr. Feilding, (in Caſe he was found Guilty,) had 
obtained the Queen's Warrant to ſuſpend Execution 
of this Sentence; and then by his Council took 
Exceptions to the Indictment, and moved in Ar- 
reſt of Judgment ; but they were anſwered by the 
Council for the Queen; but Mr. Feilding having 
obtained a Suſpenſion of the Execution, the Judges 
by a Cur adviſare vult (as the Form is) ſuſpended 
giving Judgment. till the next Seſſions, and accepted 
Bail tor Mr. Feilding's Appearance the next Seſ- 
{1ons. | 

The next Seſſions, being the fifteenth of Fanuary 
following, Mr. Feilding appear d, and his Council 
waving their Exception (as being Frivolous) he was 
ask'd- what he had to ſay why the Court ſhould 
not proceed to Judgment and Execution ? And then 
he craved the Benefit of his Clergy ; which was al- 
low'd. And then judgment was given (as uſual) 


That he ſhould be burnt in his Hand. But he 


having the Queen's Warrant to ſuſpend Execution, 
he was admittcd to. Bail. 
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The Proceedings againſt Robert Feilding, Eſq; in Doctors Commons. 


T Otwithitanding Mr. Feilding was found 
N Guilty or Felony at the Old-Baily, her 
Grace the Ducheſs of Cleveland having 
inſtituted a Cauſc of Nullity of Marriage againſt 


the ſaid Mr. Feilding, by reaſon of a former Mar- 
riage with the ſaid Mary Wadſworth, in the Arches 


Court et Canterbury; and having by Examination 


on Oath, of divers credible Witneſſes, made good 
and ſufficient Proof of the ſeveral Articles of the 
Libel by her Grace cxhibited in the ſaid Court 
againſt the {aid Mr. Feilding, did proceed to ob- 
tain the Sentence of the ſaid Court; and according- 
ly on the 23d day of May, in the Year of our 
Lord God 1707. the Right Worſhipful Sir John 
Cooke, Kt. Dr. of Laws, Official Principal ot the 
ſaid Court, then judicially fittirig in the Common 
Hall of Doctors Commons, London, being then pre- 
ſent the Duke of Grafton, the Duke of Northumber- 
land, the Earls of Litchfield, Suſſex, Jerſey, and the 
Lord Quarrendon; as alſo the reſpective Proctors of 
her Grace the Ducheſs of Cleveland and Mr. Feild- 
ing, did, at the the Petition of her Grace's Practor, 


read and promulge his definitive Sentence in Latin, 
ot the Tenor following, viz. 


«© T N the Name of God, Amen. We Fohn Coole, 
* Kr. Dr. of Laws, Official Principal of the 


* Arches Court of Canterbury, lawfully appointed, 


* rightly and duly procecding, having heard, ſcen, 
* underſtood, and fully and maturely diſcus'd 
* the Merits and Circumſtances of a certain Cauſe | 
* of Nullity of Marriage, by reaſon of a former, 
* now depending before us, between the moſt no- 
ble Lady, Barbara Ducheſs of Cleveland, the 
© Party Agent and Complainant, on the one Part ; 
and Robert Feilding, Eſq; of the Pariſh of St. 


© James's Weſtminſter, in the County of Middle- 


* ſex, the Party againſt whom it is complain d, 
* on the other Part. The Parties aforeſaid lawtul- 
ly appearing before us in Judgment, by their 
Proctors reſpectively; and the Proctor for the 
© ſaid moſt noble Lady, Barbara Ducheſs of Cleve- 
© land, praying Sentence to be given, and ſuſtice 
to be done to his Party; and allo the Proctor 


of 


1706. 
« of the ſaid Robert Fielding, Efq; praying Juſtice 
et to be done to his Party: And having carefully 
and diligently ſearch' d into, and conſider of the 
« hole Proceedings had and done before us in this 
« Court; and having obſery'd all and ſingular the 
* Matters and Things, that by Law in this Behalf 
« gught to be obſerv'd ; We have thought fit, and 
« {9 thus think fit to proceed to the giving our 
« Definitive Sentence, or Final Decrec, in manner 
ce following; Viz. 


ce Foraſmuch as we have by the Acts enacted, 


« geduced, alledged, exhibited, propounded, pro- 
« 1-4 and confeſs d, That the Proctor for the ſaid 
« molt noble Lady, Barbara Ducheſs of Cleve- 
« and, hath fully and ſufficiently prov'd and 
« funded his Intention in a certain Libel, and 
© other Matters now remaining in the Regiſtry of 
« this Court, propounded and cxhibited in this 
« Cauſe on the Part and Bchalf of his ſaid Client; 
And that nothing hath been, on the Part and Be- 
& half of the ſaid Robert Feilding, effectually ex- 
«© ceptcd, deduc'd, alledg'd, exhibited, propound- 
* ed, prov'd and confeſs'd, which might, or could 
cin any wiſe (touching our Sentence hereafter to 
© be pronounc d) hurt or weaken the Intention of 
< the ſaid moſt Noble Lady, Barbara Ducheſs of 
Cleveland. | 

* "Therefore, We Jon Cooke, Knight, Doctor of 
© Laws, the Judge atorclaid, having firſt called up- 
« i God, and fetting him alone before our Eyes, 
« and having heard Council thereupon ; do pro- 
© nounce, decree, and declare the before-named 
« Robert Feilding, Eſq; and one Mary Wadſworth, 
ce mentioned in the Proccedings of this Cauſe, be- 
ce ing free from all Contract and Promiſe of Mar- 
« rjiage with any other, (ſo far as appears to us) 
on the ninth Day of November, in the Year of 
« gur Lord God, 1705. at a Place mention d in 
« the Libel in this Cauſe, did contract Marriage, 
« and did ſolemnize, or procure the ſame to be ſo- 
e ]emniz'd between them; and did aſterwards con- 
«© ſummate the ſame: And that the ſaid Robert 
ce Feilding and the faid Mary H/adſworth were, and 
“ are Man and Wife. And that the ſaid Robert 
« Feilding, Eſq; after the Solemnization and Con- 
« ſummation of the atorcſaid Marriage, not ha- 
“ing the Fear of God before his Eyes, on the 
* 25th Day of the ſaid Month of November, in 
© the faid Year of our Lord God, 1705. and in 
« the Place alſo in the aforeſaid Libel mention'd, 
did contract a pretended Marriage with the faid 
moſt Noble Lady, Barbara Ducheſs of Cleve- 
* and. And alſo we pronounce, decree, and de- 
« clare, That the ſaid pretended Marriage, or ra- 
ether a Shew of Marriage, between the ſaid Ro- 
© bert Feilding and the {aid moſt noble Lady Bar- 
Vara Ducheſs of Cleveland, at the Time and 
© Place libellated, was ſolemniz'd, or rather pro- 
© phand; the faid Mary Wadſworth, alias Feild- 
ing, being then and ſince living. And allo we 
* pronounce, decree, and declare the ſame pre- 
* tended Marriage, or rather Shew of Marriage, 
« between the ſaid Robert Feilding and the ſaid 
* moſt Noble Lady Barbara Ducheſs of Cleveland, 
* ſo as aforcfaid contracted and folemniz'd, or ra- 
* ther prophan'd, by reaſon of the former Mar- 
" riage between the ſaid Robert Feilding and the 
* faid Mary Wadſworth folemniz'd and conſum- 
* mated, was, and is from the Beginning, void, 
* and of no Force in Law, and doth and ought to 
** want the Force and the Effect of the Law. 

Vol. V. 


for Bigamy. 
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Therefore, by this our Definitive Sentence, or 
© our Final Decree, which we now promulge in theſe 
« our Writings, We do pronounce, decree, and de- 
* clare the ſaid moſt Noble Lady, Barbara Ducheſs 
* of Cleveland, was and is free from any Bond of 
* Marriage with the faid Robert Feilding, and had 
* and hath the Liberty and Freedom ot Marrying 
* with any other Perſon. 


The Original Sentence was Si end thus, | 
2 ras 7FOHN COOKXKE. 


The aforeſaid Sentence having been publickly read 
by the Judge, at the Time, Place, and in the Man- 
ner aforſaid; the faid Judge did decree one or more 
publick Inſtrument or Inſtruments thereof to be 
made, (at the Petition of her Grace's Proctor) by 
Mr. Henry Farrant, the principal Regiſter of the 


ſaid Court; which accordingly he hath ſince iſſued 


under the publick Seal of the Office of the ſaid 
Judge, on the Day follow ing, viz. the 24th of May, 


1707. 


On Wedneſday, the 25th Day of Fune, in the 
Year of our Lord, 1707. before the Right Wor- 
ſhipful Sir John Cooke, Kinight, and Doctor of 
Laws, Official Principal of the Arches Court afore- 
ſaid, in his Dwelling-Houſe at Doctors Commons; 
in the Preſence of the ſaid Mr. Henry Farrant, No- 
tary Publick, and Principal Regiſter of the ſaid 
Court; Mr. Feilding, by his Proctor, did renounce 
all Benefit of Appeal from the ſaid Sentence, in the 
manner following; viz. 

« Appearing perſonally Mr. Edward Cooke, Pro- 
* Etor tor her Grace, the moſt Noble Lady, Barbara, 
* Ducheſs of Cleveland; and Mr. Thomas Willy- 
* mott, Proctor for the ſaid Robert Feilding, Eſq; | 
* At which Time, the ſaid Willymort did exhibit a 
certain Letter, or Epiſtle of the Tenor follwing; 


4. 


Mr Willymott, | 
Hen Sentence is given in Behalf of her Grace 
the Ducheſs of Cleveland, pray enter no 
Iuſtrument of Appeal, for I ſhall proceed no further 
therein. | 
Your Fricnd and humble Servant, 


FEILDING. 


* And the ſaid Milhmott alledg'd, That the ſaid 
Letter was all of the proper Hand-Writing of the 
* faid Robert Feilding ; and that he the ſaid Willy- 
ce mott receiv d the {aid Letter from the ſaid Robert 
* Feilding. And the faid Wilhmott further alledg'd, 
* That no Appeal from the definitive Sentence, given 
* by the ſaid Judge on the Part and Behalf ot the 
* ſaid moſt Noble Lady, Barbara, Ducheſs of Clæve- 
land, had been, or was interpoſed by, or on the 
* Bchalt of the ſaid Robert Feilding. And the ſaid 
* Willymott, as Proctor of the ſaid Robert Feilding, 
* did renounce all Benefit of Appeal from the ſaid 
Sentence, in the Prefence of the ſaid Cooke, as 
* Proctor of the ſaid moſt Noble Lady, Barbara, 
* Ducheſs of Cleveland; who, on the Part and + 
** Behalf of the ſaid moſt Noble Lady, Barbara, 
* Ducheſs of Cleveland, accepted the aforeſaid Al- 
* legation and Renunciation of the ſaid Mihmott; 
* and then alſo pray'd the golden Ring, and ſe- 
* ven Letters, by him exhibited on the Part of her 
Grace, and annexed to the Libel in this Cauſe, to 
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3 be deliver d out of the Regiſtry of this Court, for 
* the Uſe of her ſaid Grace. Whereupon the judge, 
© at the Petition of the ſaid Cooke, (the ſaid Let- 
© ters being firſt regiſtred in the faid Court) de- 
creed the ſaid golden Ring, and the ſeven Let- 
* ters, to be delivered to the moſt Noble Lady, 


* Barbara, Ducheſs of Cleveland, or to the ſaid 
Coole, for the Uſe of her Grace; as by Act of the 


Court had been expedited at the Time and Place 


© aforeſaid, and now remaining in the principal Re- 
a giſtry of the ſaid Court, Relation being tet 
had, doth and may more fully appear. 
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EL dF ans Sine ofiicir, and 
Others in Scotland, for High-Treaſon, Nov. 15. 1708. 


7 Ann: 


=. URIA JUSTICIARIA, 
© S. D. N. Regina, tenta in novo 
Domo Selſionis Burgi de Eding- 
burgh, decimo quinto Die Menſis 
Novembris, Milleſimo, Septingen- 
tei mo, Olav; per Nobilem & Potentem Co- 
mitem, Georgium Comitem de Cromertie, Cc. 
Juſticiarium Generalem, & Honorabiles Vires 
Adamum Cockburn de Ormiſtoun, Juſticia- 
rium Clericum; Dominos Joannem Lauder de 
Fountainhall, Gulielmum Anſtruther de eodem, 
& Gilbertum Eliot de Minto; Magiſtrinn 
Robertum Steuart de Tillicoutrie, & Ma- 
giſtrum Jacobum Erskine de Grange, Com- 
miſſionarios Fuſticiarii Dif. S. L. N. Re 
ginæ. | | 
| Curia Legitime Affirmata. 


Intran. | 

James Stirling, Laird of Keir. 

Archibald Seaton, Laird of Touch. 

Archibald Stirling, Laird of Carden. 

Charles Stirling, Laird of Kippen.{avie ; and 
Patrick Edmonſton, ot Newtoun. 


Nlidted and Accuſed at the Inſtance of Sir James 
Steuart, He; Majeſty's Advocate, for Her High- 
neſs Intereſt, and as having Special Warrant from 
Her Majeſty for that Effect. That where, by the 
Law of GOD, aid the Latus of this, and all other 
well-govern'd Realms, the Crime of Treaſon and 


| Leſe-Majeſly, and the Treaſonable and Unlawful 


Rifing and Continuing in Arms, are moſt Atrocions 
and Heinous Crimes, puniſhable by Forfeiture of 
Lands, Life and Eſtate, or other Pains of Law. 
Likeas by the AR of Parliament, Jac. I. Par. I. 
Cap. 3. it i» flatute, That no Man openly rebel 


againſt the King's Perſon, under the Pain of forfei- 


ture of Lite and Goods. And Ly the Act of Par- 
liament, Jac. II. Par. 6. Cap. 24. it is ſtatute, That 
who commit 'T'reaſon againſt the King's Perſon, or 
Majeſty, or who riſe in Feire of Weir againſt him, 
ſhall be puniſhed as Traitors. And by the Act of 
Parliament, Car. II. Par. 1. Seſſ. 1. Cap. 3. it is 
declared to le High-Treaſon, tor the Subjects, more 
or leſs, upon any Pretext, to riſe and continue in 
Arms; and to make Treaties or Leagues with Fo- 
reign Princes or States, or among themſelves, 
without His Majeſty's Special Authority firſt inter- 
poned. And by the Act of Parliament, Car. II. 
Par. 1. Seſſ. 2. Cap. 2. it is ſtatute, That if any 
Perſon ſhall Plot, Contrive or Intend, Death and 


Deſtruction to the King, or Bodily Harm tend— 
ing thereto; or Deprive, Depoſe, or Suſpend Him 
from the Stile, Honour, and Kingly Name of this, 
or any other His Majeſty's Dominions ; or levy 
War, or take up Arms againſt Him, or any com- 
miſſionate by Him; or entice Strangers, or others, 
to invade any of His Dominicns, and expreſs and 
declare ſuch Treaſonable Intention; he ſhall be ad- 
judged a Traitor, and puniſhed as in the Caſe of 
Hizh-Treaſon. Likeas by the A& of Parliament, 
1702. intituled, Act Recognizing Her Majeſty's 
Royal Authority, it #s declared, That it ſhall be 
Higu-Treaſon in any of the Subjects of this King- 
dom, by Writing, Speaking, or any other manner 
of way, to diſuwn, quarrel, or impugn Her Maje- 
ſty's Royal Power and Authority, or Right and 
Title to the Crown. And by the Ad of Parliament, 
1703. intituled, Act Aſſerting and Recognizing Her 
Majeſty's Authority, it is again ſtature and de- 
clared, That it ſhall be High-Treaſon, in any of 

the Subjects of this Kingdom, to diſown, quarrel or 

impugn, Her Majeſty's Right and Title to the 


Crown of this Kingdom, cr Her Exerciſe of the 


Government thereot. NEVERTHELESS it 
is of Verity, That the ſaid James Stirling of Keir, 
Archibald Seaton ef Touch, Archihald Stirling of 
Carden, Charles Stirling of Kippendavie, and Pa- 
trick Edmonſton of Newtoun, all and each of them h 
were guilty of the ſaid Crimes, in ſua far as they all, 
and each of them, ſhaking ff all Fear of GOD, 
and Regard to Her Majeſty's Perſon, Authority and 
Laws, upon one or other of the Days of the Months 
of February, March or April /aft, when an Irvaſion 
of that Part of Great-Britain caled SCOTLAND 
was threaten'd, by an Enemy-Fleet of Ships with 
Forces, and an Army aboard, fent by the French 
King, or by the Pretender, who went ſome Time by 
the Name of the Prince of Wales, and now aſſumes 
to himſelf the Name, Stile and Title of King james, 
as King of Her Majeſty's Dominions ; with a mani- 
feſt and open Deſign to invade Her Majeſty's Domi- 
nions, and to deſtroy Her Majeſly and Her good Sub- 
jets; at leaſt to deprive and depoſe Her Majeſty 
from the Stile, Honour, and Princely Name of theſe 
Her Dominions; Did convocate and convene in 
Arms, with others their Accomplices; ſuch as Ma- 
jor William Graham, Alexander Stenart, Uncle 10 
Ardvorlich, George Seaton, Brother to the ſaid Ar- 
chibald Seaton, and Mr. Charles Fleeming, alias 
Hay, Brother to the Earl of Wigtoun, all ſince al- 


ſconded, and upen the ſame Account declared Fugi- 


tives: And thus did viſe and continue in Arm, 
withour Her Majeſty's Special Authority firft _ 
| 5 | poned ; 


19 or High- Treaſon. 


puned; and did levy War, and take up Arms againſt 
Her Majeſty. And farder, they having never be- 
fore qualified themſelves by any Mark of good Afetion 
20 Her Majeſly or Her Government, did (at the 
Time aforeſaid ) gather themſelves together, with 
their Accomplices, in Arms, with Swords and Pi- 
ftols, aud other offenſive Meapons, in an open Cor- 
reſpoudence with the ſaid Enemies and lavaders, at 
the very Time of their ſaid Invaſion ; and being ſo 
cendocate and convened in Arms, did march in one 
Body, or Company, with their faid Accomplices, ſe- 
dera Days and Nights, to and from ſeveral Places, 
in the Shires of Stirling, Perth, and other Shires ad- 
jacent, on purpoſe to encourage and ſtrengthen the 
ſuid Invaders, or at leaſt to raiſe Her Majeſty's 
ether Subjects in Rebellion againſt Her. Like as for 
that End, they did open'y drink to the good Health 
of their Maſter, as they called him; who could be 
none elſe but the ſuid Pretender. And did by their 
ſaid Riſing in Arms, aud open Correſpondence with 
Her Majeſty's ſaid declared Enemies, and otherways, 
entice them and othe.s to invade Her Majeſty s Do- 
minions, to the deſtroy'ug of Her, and Her good Sub 
 jefls; at leaſt to deprive and depuſe Her from the 
Stile, Hunour, aud Princely Name of Queen and 
' Sovereign of this and Her ether Dominions ; or at 
leaſt thereby endeavour the Alteration of the Right 
of Succeſſion to the Crown, ſo happily by Law ſet- 
tied upon Her Majeſty and Her Succeſſors. By all 
which, they, and each of them were guilty, Art and 
Part, of the foreſaid Crimes of Treaſon, Rebellion, 
and Leſe-Majeſty, at leaſt of Treaſvnable Riſing and 
Convening in Aris, without Her Majeſty's Special 
Authority firſt had thereto ; at leaſt of a meſt unlaw- 
ful Convocation in Arms, in a meſt dangerous 
and threatning Seaſon, and in open Correſpondence 
with the ſaid Enemies aud Invaders to the Deſtru- 
& ion of Her Majeſty's Government, and of the Quiet 
and Peace of Her Dominions. Which Crimes, all or 
any of them, being found proven againſt all or any of 
the forenamed Perſons, Ly the Verdict of an Ale, 
bef;re the Lords, Juſtice-General, Fuſtice-Clerk, and 
Commiſſioners of Fuſticiary; They, and each of them, 
ought to be condema'd by Sentence and Doom of the 
ſd Loids Commiſſioners, to forfault their Lands, 
ef and Goods, as Traitors ; and be otherways pu- 
niſhed in their Perſons and Goods, by the Pains of 
Law, to the Example and Terror of others to com- 
mit the like in Time coming. | 


Sic ſubſcribirur, 
14 UART. 


| FURSD ERS | 
Sir James Stewart, of Goodtrees, Her Majeſty's 
Advocate. SE 
Mr. William Carmichael, one of Her Majeſty's 
Sollicitors. | 
Sir Walter Pringle ; and 
Sir Irancis Grant. 
| Advocates, 


Procurators in DEFENCE. 
Sir Patrick Home. 
Sir David Hrbes. 
Sir James Steuart. 
Mr. Alexander Macleod. 
Mr. James Graham. 
Vor. V. 


Mr. Walter Steuart, - 

Mr. John Elphingſton. 

Mr. Colin Mackenzie. 12 
Mr. Charles Cockburn; and ü 
Mr. David Lauder. x 
| Advocates. 


My Lord Advocate judicially produced Her Ma- 
jeſty's Letter, authorizing and requiring his Lord- 
ſhip to raiſe and inſiſt in the the aloreſaid Proceſs ; 
whereot the Tenor follows, ſuperſcribed thus: 


ANNE R. 


* Right Truſty and Well- beloved, We greet you 


* well, Whereas James Stirling, Laird of Rar, 
* Archibald Seaton, Laird of Touch, Archiba'd kir- 


ing, Laird of Carden, Charles tirling, Land of 


* Kippendavie, and Patrick Edmonſion, oi News 


* town, Were about the Time of the late intended 


* Invaſion apprehended by Warrants, for Suſpicion 
of Treaſon, and treaſonable Practices, againſt 
* and Our Government ; and have ſince been com- 
* mitted by Warrants tor High-Treaſon, Di poſiti- 
* ons upon Oath having been made againſt nem: 
* Our Will and Plcaſure is, and We do hereby 
* authorize and require you, to raiſe a Proceſs in 
* the ordinary Form, before the Commiſſioners of 
* Juſticiary, againſt them, and each of them, for 
the Treaſonable Practices wherewith they, or any 
* of them, are, or ſhall be charg d. And herein you 
dare to take the Aſſiſtance of Sir David Dalrymple, 
* Mr. William Carmichael, Sir Walter Pringle, and 
* Sir Francis Craut, Advocates; or any two of them, 
* it neceflary ; and who are hereby required to con- 
* cur with you accordingly. For all which, this 
* ſhall be your Warrant. Given at Our Caſtle at 
Windſor, the nineteenth Day of July, 1708. in the 
ſeventh ear of our Reign. 
By Her Majeſty's Command, 
Subſcribed thus, SUNDERL AND. 
Directed en the Back thus, 
To Our Truſty and Well-beloved, 
Sir James Steuart, Our Advo- 
cate for Scot and. 


Which being read in Preſence of the ſaid Lords, 
Juſtice- General, Juſtice Clerk, and Commiſſioners 
of Juſticiary, they ordaincd the ſam? to be record- 
ed. | 


Sic ſulſcribitur, 
CROMERTIE, I. P. D. 


Thereafter, there was a Petition preſented to 


the ſaid Lords, by Fames Hi rling of Keir, Archibald 


Seaton of Touch, Archibald Stirling of Carden, Charles 


Stirling of Kippendavie, and Patrick Edmonſton of 


Newtown, humbly ſhewing, © That the Petitioners 
being indicted at the Inſtance of Her Majci:y's 
Advocate, for the Crimes of Treaſon and Leſ- 
* Majeſty; and this being the Day of their Com- 
* pearance and Trial, they had, according to the 
* Privileges allowed to all the Lieges, and contirm'd 
* by Acts of Parliament, made choice of the fol- 
* lowing Lawyers, to appear before their Lordſhips 
* in their Defence; viz. Sir Patrick Home, Sir Da- 
vid Forbes, Sir Fames Steuart, Mr. Alexander 
:* Macleod, Mr. Walter Steuart, Mr. James Graham, 

M m m m 2 Mr. 


——— 


636 180. The Trial of James Stirling and others, 7 6 


Mr. Colin Mackenzie, Mr. Charles Cockburir, and 
« Mr. Jo Elphingſton. And it being alſo uſual in 
© Caſes of Treaſon, That Lawyers are publickly au- 


© thorized and warranted to manage the Trials in 


«© their Panne!s Vefence; therefore humbly craving 
their Lordſhips would be pleaſed to allow or thc 
© Petitioners Choice of the Lawyers above-menti- 
© oned, and to authorize theſe Gentlemen according- 
© iy, as the ſaid Petition bears. | 

Which being conſider'd by the faid Lords, They, 
by their Deliverance thereon, allowed ſuch Advo- 
cates as the Panels ſhould think fit to employ to 
appear and debate tor them in the above-mentioned 
Indictment; they being already ſufficiently autho- 
rized by Law tor that Effect. 


| Sic ſubſcribitur, 
CROMERTIE, I. P. D. 


The faid Indidtment being read, and fully debate 
diva voce, in Preſencc cf the faid Lords, Pannels 
and Aſſizers; the faid Lords, juſtice-General, Ju- 
ſtice-Clerk, and Commiſſioners of Juſticiary, or- 
dained the Pannels to give in their Information 
thereon, betwixt and //edneſday's Night next; and 


Her Majeſty's Advocate to give in his, betwixt and. 


Fridays Night thereafter, in order to be re— 
corded ; and continued the Dyet till Monday next, 
at nine a Clock in the Forenoon ; and ordained 
the whole Aſſizers and Witnefles to attend then, 
each of them under the Pain of one Hundred 
Merks; and the Pannels to be carried back to 


Priſon. 


INFORMATION for the Laird 
of Keir, and Others, againſt Her Ma- 
jeſty's Advocate. 


T is alledged for the Pannels, denying always 

the Indictment, and haill Articles and Qualifi- 
cations thereof; 1. That the Indictment is not re- 
levantly libelled, in reſpect it docs not condeſcend 
upon any Overt-Act or Ped done by them, that 
could poſſibly be ſtretched to inter the Pains li- 
belled; and the Acts of Parliament libelled on, ex- 
preſly require ſuch Facts and Deeds, to infer the 
Pains of Treaſon therein mentioned. As AF z. 
Parl. 1. James I. That none rebel openly or no- 
zourly. And AF 14. Parl. 6. James II. bears, And 
if it happens, any within the Realm, openly vr no- 
tourly againſt the King to rebel, or make War a- 
gainſt the King's Lieges, againſt his Forbidding, &c. 
And Act 2. Seff. 2. Parl. 1. Charles II. has theſe 
Words: And ſhall, by Writing, Printing, Preach- 
ing, or other malicious and adviſed Speaking, ex- 
preſs or declare ſuch their Treaſenalle Intentions, 
&c. And the Ac 1702. bears, That it ſhall be H'gh- 
Treaſon, by Writiaz, Speaking, or any other manner 
of way, to diſown or impugn Her Majeſties Royal 
Authority, &c. Which Laws, and generally all Laws, 
as well as the Nature of Crimes, require, That 
the fame ſhould be by expreſs Words, Writs, or 
' Deeds: and not ſtrained by remote Inferences and 
Conjectures: And in the preſent Caſe, there is nei- 
there H/ords, Writ, or Deeds condeſcended on, that 
could poſſibly be drawn to infer the Crimes li- 


bclled. 


formidable Number: 


2. Whereas the Indictment bears, That the Pan- 
nels did convocate and convene in Arms, witiy 
others their Accomplices, and ſo did riſe and con- 
tinue in Arms, without Her Majeſty's Special Au- 


thority firſt interponed ; and did levy War, and 


take up Arms againſt Her Majeſty, Cc. It is an- 
ſwered, That albeit Levying War againſt Her Ma- 
jeſty, or riſing and continuing in Arms withoyr 
Her Majeſty's Authority, be undoubredly Treaſon 
when duly qualified; yet there is no Circumſtance 
of Fact, Word or Writ, condeſcended on in the 
Indictment, that can be imagined to inter a Riſing in 
Arms, or Levying War againſt Her Majeſty. And 
albeit the Law ſtatutes anent Riting in Arms, or Le- 
vying War generally; yet in all Libels duly found- 
ed thereupon, the Subſumption muſt condeſcend 
upon particular Facts and Deeds, capable to be 
found and conitrued a Riſing in Arms. The Com- 
mon Law expreſles it thus: Qui injuſſu Principi, 
bellum geſſerit, deledlumde habuerit, exercitum com- 
paraverit. And our Law, Act 75. Parl. 9. Q. Ma- 
7y, explains what it is to riſe in Arms; viz. That 
no maniter of Perſons attempt to do, or raiſe any 
Band of Men of Vun, or Horſe or Foot, with Cul- 
verins, Piſtolets, Pikes, &c. or other Munition bel- 
lical whatſomever, for Daily, Meebly, or Monthly 
Wages, in any Times to come, without ſpecial Licenſe 
in Writ had of our Sovereign Lady, and Her Succeſ- 
ſors thereto. And Sir George Mackenzie, in his Ob- 


Jervation on Act 2. James I. defines Riſing in Arms 


thus: The Riſing of Men in warlike munner, by 
Muſtering them, or Forming them in Companies, or 
Searing them to Colours. Nor are theſe Qualifi- 
cations by themſelves ſufficient, unleſs there be a 
And theretore he cites the 
Caſe of Macleod of Aſſint, Feb. 2. 1674. where 
the Lords of Juſticiary refuſed to ſuſtain the Arti- 


cles wherein it was libelled, the raiſing of Men, 


and diſpoſing of them under Colours, to be rele- 
vant; except it were alledged, that they were an 
hundred Men or upwards, and were under Co- 
lours, or muſtered under weekly or daily Pay. 
Whence it is evident, that the Riſing in Arms muſt 
be by publick and notour Appearance of Compa- 
nies in Arms, ſo as their Deſign and Oppoſition to 
Authority could not be doubted ; whereot the leaſt 
Shadow cannot be alledged in this Caſe. 

3. Whereas the Libel bears further, That the 
Pannels did gather themſelves together, with their 
Accomplices, in Arms, with Swords and Piſtols, 
and other offenſive Weapons, in an open Corre- 
ſpondence with the ſaid Enemies and Invaders, at 
the very Time of the Invaſion. It is anſwered, 
That the ſaid Article anent Correſpondence is not 
relevantly libelled; there being no particular Con- 
deſcendance of any Acts of Correſpondence paſs'd 


betwixt the Pannels and the Enemy, as is neceſſary 


to be condeſcended on for injerring the Crime li- 
belled. Correſpondence with the Encmy, in the 
Common Law, is thus expreſs'd : Quive hiſtibus 
nuncium literafue miſerit, figuumve dederit, fecc- 
ritve doly malo quo hytes conſilio juventur. And 


no ſuch Fact or Qualifications can cver be pre- 


tended, or alledged in this Caſe. And their meet- 
ing together ſo few in Number of near Relations 
and Neighbours, as it were lawtul tor them to do 
at all times, fo the accidental Circumſtance of an 
imminent Invaſion could never render the fame un- 
lawful. Nor could their Travelling together tor 
ſome Space in the Country, be ſtrained to any De- 
ſign of encouraging Enemies, or to raiſe the Sub- 
jects in Rebellion; whilſt they were no other Ways 

| appoint- 


a ppoi 
7 Character) do uſually travel, in a moſt peace- 
able manner, without giving the leaſt Occaſion, by 
Word or Deed, to any Rebellion or Sedition. And 
as there was not then any Body of Men in Arms 
in the Kingdom, againſt Authority, to whom they 
could be imagined to reſort; ſo it is an Evidence 
that they had no mind of Convocating themſelves 
againſt Authority, that they did not uſe the Means 
in their Power, by convocating their Tenants and 
Followers in Arms, either for aſſiſting themſelves, 
or giving Countenance and Encouragement to others 
on any ſuch Deſigns. 

Whereas the Libel mentions, That the Pannels 
did openly drink to the good Health of their Ma- 
ſter, as they called him; ho could be none elſe 
but the Pretender; it is no ways relevant. 1. Be- 
cauſe the drinking of any Perſon's Health is not a 
Crime, there being no Law againſt it. 2. There 
is no Perſon named, whoſe Health is faid to be 
drunk; and therefore cannot infer any Crime. And 
the Gloſs put thereupon, That it could be no other 
but the Pretender, is only a Conjecture and uncer- 
tain Inference of the Purſuers; which can be no 
wiſe ſufficient to fix a Crime upon others, who can 
only be an{werable for what is clearly expreſs'd 
and declar'd by them, by plain Words, Writs, or 
Deeds. | 1 

It was reply'd for the Purſuer, 1. That the Li- 
bel was molt relevant, in fo ſar as it did expreſly 
bear, That the Pannels did riſe and continue in 
Arms, without Her Majeſties Special Authority 
firſt intcrponed : And the ſaid Act 5. Parl. 1. 
Car. II. declares it Treaſon to the Subjefts, or any 
Number of them, more or leſs, upon any Ground 
or Pretext whatſomever, to riſe and continue in 
Arms, without His Majeſty s Special Authority. And 
the particular Qualifications and Circumſtances of 
their ſaid Riſing in Arms, will appear from the 
Probation. 

2. The Pannels riſing in Arms, leaving their own 
Houſes, and marching in a Body thro' the Shires of 
Stirling and Perth, in Company with the other Per- 
ſons mention'd in the Libel, whereof ſome have 
been ſince denounced for not Compearance, to un- 
derly the Law thereiorc ; at the fame time that the 
Nation was threatned by an Invaſion of a French 
Fleet, with Land-Forces Aboard, cannot be under- 
ſtood to be upon any other Deſign, than on pur- 
poſe to encourage and ſtrengthen the Invaders, and 
in open Correſpondence with them, eſpecially whilſt 
the Pannels can adduce no reaſonable Cauſe for 
their ſo Convocating and travelling together; and 
this was ſuſtainꝰd Treaſon in Calduel's Caſe. 

3. The Laws libelled on, do not only make actual 
| Riling in Arms, and Levying War againſt the Sove- 
rcion, to incur the Crimes and Pains of Treaſon, 
bur likewiſe any Attempt fo to do: For any Attempt 
or Conatus in the Caſe of Treaſcn, is to be punithed 
with the ſame Pains as the conſummate Crime, as 
the Law fays, Eadem enim ſeveritate voluntatem ſce- 
leris qua effectum puniri Jura voluerunt. And At- 

empts are reckon d as 'I'rcaſon in the Acts above- 
mention'd. | | 

4. The Libel bearing Art and Part, is ſufficiently 
relevant, notwithſtanding the Generality thereof, 
fuck Libels being expreſly orJained to be relevant 
by the Act of Parliament 15 1. Parl. 12. Ja. 16th. 
So that no Objection can be ſuſtained againſt the Li- 
bel as Irrelevant, upon the Account ofthe Generality 
thereof, ſince Art and Part is libelled; which takes 
off any Objection, for not particularly condeſcend- 


for High- Treaſon. 


nted or attended, than as they (and others of 
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ing upon the Pannels Acceſſion to the Crimes li- 
belled. | | 

It is Duplyed for the Pannels to the Firſt, That 
albeit the Riſing in Arms without Authority be men- 
tion'd in General, to infer the Crime ot Trea{n, 
ſince the Law could not deſcend to every partic:ilor 
Qualification, that might happen to inter Riſing i: 
Arms to be Treaſon, but left the fame to be derer- 
mined by the Judges competent: Yet the Purſer 
of a criminal Libel muſt adduce ſpecial Qualifica- 
tions, and circumſtantiate Matters of Fact, that may 
be ſufficient to inter, That the Pannels did treaſona- 
bly riſe in Arms, or otherways the Libel cannot be 
ſuſtain'd. For as it could not be allowed to libel in 
General, that a Perſon is guilty of Murder, ſo no 
more can it be allowed to libcl in General, that a 
Perſon is guilty of riſing in Arms without Authority; 
the Propoſitions in theſe Libels being equally found- 
ed in Law; but the Subſumption mult be cleared 
and qualified by circuſtantiate Matters of Fact, in- 
ferring the reſpective Crimes; and it it were other- 
ways, theſe evident Inconveniencies would follow. 

As, 1. That the Pannels would be deprived of 
the Benefit of Exculpations, which could not eaſily 
be brought to meet with general Libels; whereas 
ſpecial circumſtantiate Matters of Fact might have 
been more readily taken off by proper particular 
Grounds of Exculpation, whereby the Deeds con- 
deſcended on, might be applied to other reaſonable 
Cauſes, that migat wholly exclude the animus delin- 
quendi, or dolus, requiſite in all Crimes. 

2. This Inconvenicncy would likeways be inevi- 
table, That the Aſſize would become faiths of the 
Relevancy, as well as of the Probation. For if rhe 
Libel bearing in General, the Pannels to be guilty 
of riſing in Arms againſt Authority, ſhould be 
ſuſtain'd, and the Qualifications left to be determin'd 
by the Probation, then the Aſſize would be Judges 
both of the Relevancy and Probation; for they be- 
hoved to determine, whether the Qualifiations 
ariſing ſrom the Probation, did amount to a Riſing 
in Arms, or other Crimes, gcncrally mention'd in 
the Statute ; whence it might come to paſs, that 
Pannels might be pur to the Knowledge of an In- 
queſt upon irrelevant Crimes ; and therefore Crimes 
ſhould be particularly ſubſumed, as Sir George 
Mackenzie obſerves in his Criminals Tit. Libels. 
Page 465. 

To the 24. it's Duplyed, That whether the Pan- 
nels Travelling for ſome Space from their own 
Houlcs, either tor Diverſion or Buſineſs, in the moſt 
peaceable Manner imaginable, had happen'd in the 
Time in the threatned Invaſion or not, could never 
alter the Nature of that Deed, ſince it cannot ſo 
much as be pretended, that they were verſautes in 
illicito; the Travelling in ſuch a peaceful Manner 
ſingly with Nomeltick Servants, being unqueſtiona- 
bly allowed by Law. And this Defence of the Pan- 
nels Travelling in their uſual Manner, and with 
their ordinary Equipage, was ſo evident of it ſelf, 
that the Purſuers acknowledged there could nothing 


. culpable be interred from it at other Seaſons ; but 


that the Crime now inſiſted on, was founded, in 
that their Meeting and Travelling was the Time of 
the threatned Invaſion, when a Fleet of Enemies 
Ships was upon the Coaſt. And yet the Libels does 
not bear, that the Pannels knew ot any ſuch Deſign, 
or that the French were actually upon the Coalt ; 
and without this Knowledge, the Circumſtance which 
the Purſuers inſiſt chiefly ro make the Crime, was, 
as to the Pannels, no Circumſtance at all. So that 
the Libel ſhortly reſolves in the Pannels Travelling 
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with their ordinary Equipage, after their uſual way, 


3 . o - . 
in a peaccable Manner; which neither in common 


Senſe, nor in the Conſtruction and Interpretation of 
our Law, and Opinion ot our Lawyers above- men- 


tion'd, can be pled a Riſing in Arms againſt Her 
Majeſty or Governmenr, or give the Occalion of 


the leait Suſpicion of any Intention that way. Nei- 
ther can Suſpicions, albeit there had been more evi- 
dent Grounds tor them, be ſufficient to infer a 
Crime; the Law ſaying expreſly, That ex ſuſpitioni- 
hus nemo eft damaandus, Leg. 5. F. de Pan. And 
whereas it is pretended, that the Pannels have given 
no reaſonable Account of their Progreſs and March 
at that Time; and therefore leaves place for the 
Purſuers Conjectures; the {ame is no ways of any 
weight to fortity the Purſuers Libel ; it being ſuth- 
cient for the Pannels to alledge, Ihat the meeting 
of a few Gentlemen, and Travelling with Swords 
and Piſtols, as they were hitherto uſed, does not in- 
fer a Riſing in Arms. And to pretend that the Pan- 
nels ſhould give ſpecial Accounts of their Progreſſcs, 


is plainly to tound a Criminal Charge or Libel ſuper 
inquirendis, and fo expreſly diſcharged by Law: 


And doubtleſs it is fuficient for the Pann. ls to ſay, 
that their Mezting or Travelling together with ſuch 
ſmall Retinue, and in ſuch pcaccable and unprovided 
Manner, could not gie the l-ait Jralouſly to any 
Perſon whatſomever; and it this Defence were not 
ſuſtained, the natural Liberty of the Lieges would 
be very much circumſcribed ; and no Man could be 
ſure, but the Action of his Lite which he intended 
ſhould be moſt innocent, ſhould be the molt taral, 


as concluding him under Treaſon, and the. worſt 


of Crimes. And the Practique in Caldwel's Caſe 
is greatly differenced from this, in that there was a 
conſiderable Body of Men with all forts of Arms 
actually in Rebellion againſt the Government at the 
Time; and that Ca/dwel, with his Aſſociates, like- 
wiſe of a conſiderable Number, had intercepted 
common Poſts, and particularly ſome Letters to the 
Earl of Eglingtoun, a Privy-Councellor, which was 
an Ouvert-Act, and ſufficiently declared their bad 
Detign ; belides theſe Sentences were reduced, and 
the Perſons reſtored per m dum Frſticio. 

To the 34. it is Duplyed, That albeit it be gene- 


rally received by Lawyers, that Attempt or Conatus 


in I'reaſon is puniſhable as 'Treaſon ; yet that is ne- 
ver to be underiiood of a naked Deſign or acts 
animi; the Law ſaying expreſly, that Cegitationis 
panam nemo patitur Leg. 18. F. de Fen. and nemi- 
nem qui male face, e volwit pletii equum «ft niſi quod 
But that LYoluntas or 
Conatus mention'd in Law, mult break out into an 
external Act; it not conſummating the intended 


Crime, at lcaſt in choating the ſame, fo as to be- 


come a Decd obvious to the external Senſes, betore 
it can be ſubjcted to the Cenſure ot humane Laws. 
And albeit Dolus or Prep ſitum be requiſite in all 
Crimes; yet not as it is latent in the Mind, but as 
it is expreſs d anddeclar'd by an external Act. And fo 
Mattheus de Crim. ia Proleg. ſays, Dolo contrahi crimen 
diximus, per dolum autem fuctum doliſum intelligimus. 
As it is char by the cxprets Statutes libelled upon, 
particularly the ſaid Act 2d.Sef. 2. Parl. 1ſt Ch. II. 
That I'rcatonable Intentions ſhould be expreſſed and 


declared by Writing, Printing, or adviſed Speaking, 


before the ſame can be faid to have interred the 
Pains mention d in the Act; yea, even where there 
was Writing alledgded upon; yet in Mr. Robert 
Cadde“s Caſe, that was not found ſuſſicient to infer 


the Crimes in the Statute, unleſs it ſhould have been 5 
ſilt upon theſe in the Debate, but only pretended 


qualified, that the Writing was publiſhed, and out 


of the Writers's Hands, whereby the Attempt would 
become manifeſt ; and in the Caſe of an Ouvert-A& 

g ; - | » 
which was the Point npon which Balmerino's Trial 
proceeded ; and without which, no Crime could 
have been found againſt him. And in the preſent 
Caſe, as the Pannels had truly no manner of ill 
Deſign, ſo no external Act whatſomever is, or can 
be condeſcended on, either of Word or Deed; that 
inters any Deſign of the Pannels to oppoſe Autho- 
rity, or to act any thing contrair to Law, or their 


Duty to the Sovereign; for as they uſed their 


natural and innocent Liberty of Travelling in a 


peaceable Manner with their near Relations and 


Neighbours, for their Diverſion or Buſineſs, ſo when 
they were called by Authority, they did not abſent 
or withdraw themſelves, but readily appeared and 


gave Obedience, upon the firſt Citation. 


To the 4th, it is Duplyed, That the Libelling 
ct Art and Part, is not ſufficient to exclude the Ob- 
jection upon the Generality of the Libel, becauſe 


Art and Part relates to che particular criminal Facts, 


and Qualifications thereof libelled, and includes an 
Alcernative, that che Perſon complain'd upon, was 
either Actor, or Art and Part ot the criminal Facts 
and Decds particularly libelled. Which general and 
indefinite Qualification of Acceſſion, Law and Cuſtom 
has not allowed, without a more ſpecial Condeſcen- 
dence of the Parties Acceſſion to the Deeds libelled, 
which cculd only be certainly and diſtinctly known 
by the iI'robation : But ſtill that does not take off 


the Neceſſity of ſpecial Condeſcendences of the 


Qualtications that make up the principal Crime li- 
belled, without which Pannels could not have the Be- 
nctit of Exculpations; nor could the Relevancy be 
determined by the Judges, but remitted with. the 
Probation to the Aſſize, which always has been cau- 
tiouily ſhunned as of dangerous Conſequence. And 
in the preſent Caſe, the ſuſtaining of the Libel in 
the Generality thereof above-mention'd, would be a 
molt dangerous Preparative ; it being evident, that 
it a few Gentlemen, Meeting and Travelling toge- 
ther with their ordinair Retinae and Equipage, which 
is generally with Swords and Piſtols, could be 
thought to tall under the Act of Parliament, of Ri- 
ſing in Arms without the Sovereign's Conſent, no 
Gentleman in the Kingdom could be free from 
Grounds ot a Criminal Proceſs, it the bearing ſuch 


Weapens ſhould be conſtrued a Riſing in Arms; and 


tew or many, making no Difference, as the Purſuer 
contends, it would neceſſarily follow, that two cr 


three Perſons meeting or travelling with Swords 


or Piſtols, might bc liable to a Proceſs of Treaſon, 
as riſing in Arms without Authority; which were 
moſt abſurd, and ot dangerous Conſequence to the 
Lieges. And as no Company can cver be found 
to have met and travelled in a more. peaccable and 
inoffenſive manner than the Pannels have done, 
doing no Injury by Word or Decd, to any Per- 
ſon whatſomever, and travelling in ſuch a {imple 
Manner, as did exciude all imaginable Jcalouſy 
of their having any Warlike Deſigns, or creating 
the kaſt Diſturbance to themſelves or others, and 
giving a ready Obedience when called by Autho- 
rity on a ſimple Ciration : So they ought to be 
Ailoilzied from the faid groundleſs and irrelevant 
Libel. | 

The Pannels ſhall not take up the Lords Time 
in informing more particularly upon the other 
Circumſtences of the Libcl, ſuch as drinking of 
Healths, Correſpondence, and enticing of the Coun- 
try; by rcaſon that my Lord Advocate did not in- 
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to have libelled them as Aggravations, which is of 
no Moment in a Proceſs of Treaſon, and can be of 
no manner of Effect in this Caſe, where the Crime 
libelled is ſo manifeſtly elided. Sic ſubſcribitur, 

| Alexr. Macleod. 


— 


Information for Her Majeſty's Advocate 
againſt the Lairds of Keir, Touch, 
and others, now Priſoners in the Tol- 


booth of Edingburgh. 


E R Majeſty's Advocate, holding the Indict- 
ment as repeated, and here premiſed, be- 
fore he oficr to anſwer and remove the Exceptions 
and Objections made againſt it for the Defenders; 
takes leave to remember waat cannot well be forgot, 
That the Occaſion of the preſent Trial was an actual 
Invaſion of an Enemy-Flect, with French, Iriſh and 
Pepiſh Forces aboard, in March laſt, threatning an 
imminent Invaſion upon our Coaſt, to deſtroy Her 
Majeſty, and all Her good Subjects, and ruin our 

Religion, Laws and Liberties. 

Which Invaſion was the more formidable, that it 
was intended and carried on by Papiſts and French, 
and by Iriſb Papiſts, the Dregs of both, which are 
certainly the worſt Characters that can be appre- 
hended in an Enemy. | 

While we ſtood thus threatned by ſuch Enemies 
that had riſen up againſt us, and were ready to 
ſwallow us up quick, ſo that the Waters had over- 
whelmed us, and the Stream had gone over our 
Soul, if GOD had not appeared for us; and Her 
Majeſty, by His Bleſſing upon her careful and moſt 
vigilant Conduct, interpoſed for our Delivery, and 
when the Enemy was upon our Coaſt, and ready 
to enter our Firth, and when all good Men were 
in the greateſt Suſpenſe of the ſaddeſt Apprehenſi- 
ons or what might enſue, by turning our Country 
at leaſt to a Field of Blood, and Scene of all Con- 
fuſions and Miſchieis : Yer there were found amongſt 
us, even among Scots Proteſtants, a Knot of Men 
who may jultly ſeem to have wiſhed and longed for 
that winch all Men beſides feared. 

It is now indeed made an Argument to excul- 
pate, that they were ſo few; and yet it may far 
more reaſonably be wondercd, that there was fo 
much as one Man to be found of ſuch a deſperate 
RNeſolution and Practice. | 

The Five Gentlemen now in the Pannel, being of 
the Knot mentioned, ſo ſoon as this Invaſion was 
noiſed abroad, and when it was brought juſt upon 
our Coaſt, then they think fit to leave their Houſes, 
and going with their Horſes and Servants, and all 
well armed with Swords and Piſtols, and other inva- 
ſive Weapons, they riſe and continue in Arms, with- 
out any lawtul Authority interpoſed : And thus ap- 
pearing in Arms, and marching trom Place to Place 
in ſeveral Shires, and for ſeveral Days and Nights, as 
it were in Correſpondence with the forſaid Invaders, 
did what in them lay, (if not to riſe to their Aſſi- 
ſtance, at leaſt) to diſturb Her Majeſty's good Sub- 
jects, rom the Oppoſition and Detence that was at 
that Time ſo neceſſary. 

Ir's true, when their Hopes were diſappointed, 
then they ſhrunk home, and ſuch of them as had 
more to loſe than they knew how to ſave other- 
ways, compeared and rendred when called; when 
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others of them that had no more Guilt, but leſs 
to loſe, thought fit to retire and abſcond : Where- 
upon Her Majeſty moſt juſtly ordered, that the 
Perſons now in the Pannel ſhould be brought to 
this preſent Trial. | 

The Indictment exhibit againſt them, founds, 
upon moſt plain and poſitive Laws and Ads of 
Parliament, That none rebel openly againſt the King s 
Perſon or Government; That none levy War and 
take up Arms againſt the King and His Government ; 
And that for any of the Subjects, more or fewer, to riſe 
and continue in Arms upon any pretext, or to at- 
tempt the ſame without His Majeſtys's ſpecial Au- 
thority firſt interponed, it ſhall be High-Treaſon ; 
and that if any levy War, or take up Arms againſt 
the King, or entice Strangers or others to invade, 
and expreſs and declare ſuch treaſonable Intentions, 
he ſhall be adjudged a Traytor, and puniſhed as 
in the Caſe of High-Treaſon. And then the Indi&- 
ment ſubſumes in the very Terms of the Law, That 
at ſuch a Time, and in ſuch a Manner, and with 
the other Circumſtances mentioned, the Defenders did 
attually riſe and convene, and continue in Arms with- 
out Her Majeſty's ſpecial Authority firſt interponed ; 
which in Law is juſtly conſtrued to be the Levying of 
War, and taking up Arms againſt Her Majeſty, and 
did plainly appear to be in a real Correſpondence with, 
and for the Encouragement of the French Invaders; 
whom thereby, and otherways they did entice, to the in- 
vading of Her Majeſty's Dominions, and the deſtroying 
of Her and all Her good Subje#s Of which Crime the 
Defenders being Actors, Art or Part, ought to be pu- 
niſhed with the Pains of Law. 

To this Indictment, the Defenders made Anſwer, 
denying the Crime libelled with all its Qualifi- 
cations; that the Indictment is not relevant, in re- 
ſpect it doth not condeſcend upon any Ouvert-Act 
or Deed that can be ſtretched to inter the Crime, 
or any treaſonable Intention; and that all the Acts 
of Parliament libelled upon, require ſuch open 
Facts and Deeds; and the Act of Parliament, Car. 
II. Parl. 1. Se. 2. requires expreſly, That by Writ- 
ing, Printing, Preaching, or other malicious and ad- 
viſed ſpeaking, ſuch treaſonable Intentions ſhould be ex- 
preſſed or declared; nothing of which can be found 
in this Caſe. 

To which it is replied, 1. That it is granted, 
That neither inward Thoughts nor Intentions; un- 
leſs ſome way expreſſed or declared, can be made 
criminal, and far leſs treaſonable; but on the other 
Hand, when the Law and Acts of Parliament does 
ſet down a ſpecifick palpable Deed, ſuch as riſing 
and continuing in Arms, which is viſibly an open 
Ouvert-Act, and requires no more for the decla- 
ring of the Rebels Intention, ſave his fo riſing 
and continuing in Arms, without having Her Ma- 


jeſty's Authority interponed; what more can be 


required, either as to the Ouvert-Act, ſince the Fact 
it {elf is truly and openly ſuch; or as to the Cer- 
tainty of the Parties Intention when the Law 
hath aſcertained it, viz. By the want of Autho- 
rity; which is plainly the preſent Caſe ? But 2. 
It is to be adverted, That our old Laws libelled 
upon, do indeed bear open and notour Rebelion: 
As likeways, The levying of War againſt the King 
and His Perſon and Government : But theſe Laws 
having been found very liable to the very Excep- 
tions that the Defenders now make againſt the 


Indictment, when in the Year 166 1 this came to 


be conſidered, and the Parliament judged fit to 
aſcertain and define the Crime of Treaſon, ſo as 
every Man might moſt plainly underſtand it, and 

that 
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that there could be no Place for any of the for- 
mer Exaſions: The Act of Parliament condeſcends 
upon riting and continuing in Arms, as the very 
open and Ouvert- Act requiſite to the Crime; and 
withal fixes the treaſonable Intention, upon this one 
Qualification, That the riſing and continuing in 


Arms, is without His Majeſty's Authority interpon- 


ed; a Negative that proves it felt, and requires no 
other Evidence. 3. As to what the Act ot Parlia- 
ment, Car. II. Par. 1. Seſ. 2. Cap. 2. requirts, That 
ſuch treaſonable Intentions ſhould be expreſſed aud de- 
clared; theſe Words are plainly ſubjoined to a long 
Enumeration of ſeveral Points and Kinds of Trea-— 
fon, and are certainly only to be applied to the 
Caſes wherein the Intention may be doubttul, but 
can never in any good Senſe or Reaſon be applied 
to ſuch Deeds as the Law it felt. declares to be 
open and to import the Intention, ſuch as riſing 
and continuing in Arms, levying of War, or ta- 
king up Arms; where both the Deed and the 
Intention arc maniteſt, and by Law declared and 
condemned. And in effect to alledge, where there 
is an open rifing in Arms, or a levying of War, 
or the Maintaining a Fort or Gariſon, That yet 
the Intention ſhould be deſiderate, where the Law 
requires no more to prove, but that it is done 
without Authority, is viſibly abſurd. 

Secondly, Where it is objected, that albeit riſing 
and continuing in Arms without Her Majeſty's Au- 
thority be undoubtedly Treaſon, yer it muſt till 
be qualified by ſome Circumſtances of Fa&, Word 
or Writ, co inter the Intention; and to libel riſing in 


Arms is but general, and it ought to be cleared 


by ſome particular Fact and Deed libelled, to make 
the riſing Criminal. Thus the common Law ſays, 
Qui injuſſu principis bellum geſſerit, delectumue ha- 


buerit exercitum Comparavevit, &c. And our Act 


of Parliament, Q. Mary, explains the Matter, viz. 
That no Max raiſe Bands of Men of Weir on Horſe 
or Foot, with Piſtols and other bellical Arms, for dai- 
ly or monthly Wages, without ſpecial Licenſe, &c. 
To all which it is anſwered, That it is granted by 
the Defenders, that riſing and continuing in Arms, 
it duly qualificd to be againſt Her Majeſty, is 
undoubredly Treaſon : But then is it not as evi- 
dent, that all the Qualification that the Act of 
Parliament requires, is, that the ſame be done with- 
out Her Majeſty's Authority? So that where the 
Qualification is ſo plainly Defined, to require any 
farther, is to impoſe on the Law. It's true, that 
the Act Queen Mary, ſpeaks of raiſing of Bands of 
Men of Weir, and keeping them under Pay; and 
the Common Law may alſo have ſomething of that 
Nature. But it the Act of Parliament 1661, thought 
fit ſo far to ſecure the Prerogative, as to cut ſhort 
and forbid all riſing in Arms without Her Maje- 
ſty's Authority, under the Pain of Treaſon, is not 
this plain Law, which the Detenders could neicher 


misken, nor ought to have tranſgreſſed? | 


The Caſe of Aſint is much infiſted on, Tha 
it was not found to be a treaſonable Riſing, unleſs 
there had been more than an hundred Men conven- 
ed, and muſtered under Colours and Pay. Bur 1. 
A Practick cannot change the Law, 2. The Rea- 
fon of that Practick is maniteſt, vx. That Aſ7nts 


Convocation was covered with another Colour and 


Pretext, and was certainly not againſt the Govern- 
ment; and therefore the ſaid Qualifications were 
required, which doth no ways hold in this Caſe, 
For to deal plainly, and to cut off all the Defenders 
groundleſs Pretexts, that they were only innocently 


convencd, that they had no Arms, but ſuch as are 


ordinary and allowed to Gentlemen in their Tra- 


relling; that they were only a ſmall Number of 
Friends and Neighbours for their Diverſion and Re- 
creation: That they had no Correſpondence with 


the Invaders, rho' their meeting and travelling toge- 


ther happened about that Time: And Jaftly, that 
it they ſhould be overtaken on the Fact and Decd 
libelled againſt them, none could be in Safety to 
travel with Arms, even in the ſmalleſt Company. 

IJ“ all this it isanſwered, 1. For all that the De- 
tenders have alledged or can alledge for Excuſe, 
yer their mecting and marching in Arms, at the 
Hime and Manner that they did, is generally un- 
der this Prejugee by all that ever heard it, that it 
was at leaſt the height of Folly, and had the worſt 


ot Appearances. 


Bur 2. It the Defenders would have the Deed 
to be conſidered with all its Circumſtances, it is 
not declined. Now as to the Deed it ſelf, it is 
open and palpable, viz. riſing and continuing in 
Arms. - 2. It has all the Qualification that Law re- 
quires to make it criminal, viz. That it was with- 
out Her Majeſty's Authority being interponed. Bur 
3. Admit ot all the Circumſtances that the Defen- 
ders can alledge for alleviating, are they not only 
bare Suppoſition and Queſtion 2 What if they meet 
by Rencounter ? What if they met for Diverſion? 
Are not ſuch Meetings ordinary? And what was 
acted by them againſt the Government ? All which 
do not import ſo much as one poſitive colourabk 
Excuſe. Whereas to conſider the Decd certainly 
condemned in Law on the other fide with its unde- 
niable Circumſtances, viz. That the Defenders left 
their own Houſes, having no juſt Occaſion to invite 
them abroad: That they met in ſuch a Company as 
perhaps all of them never met before ; that they 
met well mounted, and with Swords and Piſtols of 
all forts, better appointed than moſt Men that go 
to War; that they were thus well. mounted and 
armed, beyond what the Law and Act of Parliament 
1693, allows to Men of their Faſhion, there being 
none of them qualified to che Government; that 
all this happened when the Invaſion was generally 
known, and juit upon our Coaſt: That they march- 
ed backward and forward for ſeveral Days and 
Nights, as it were hovering in expectation of what 
they look'd alter: That they did not at all diſſolve and 
go home, until their Hope of the Invaſion was loſt ; 
and that ſince ſeveral of them have abſconded. 
Can any Man lay and reflect upon theſe Things 
together, but he mult ſay, That beſides their being 
clearly Guilty in the Terms of Law, as having ri- 
ſen and continued in Arms without Her Majeſty's 
Authority, which in the Conſtruction of Law, is 
to levy War againſt Her Majeſty, their Intention 
was as treaſonable as the Law preſumes : fo that 
upon the whole, this Judgment may be both righte- 
ouſly and fately paſs'd in this Matter, viz. That 
their riſing and continuing in Arms at the Time and 
in the Manner, and with the other Circumſtances 
libelled, without Her Majeſty's Authority firſt inter- 
poned, was 'T'reaſon, unleſs they could exculpate, by 
at leaſt ſome colourable or probable Pretext, which 
they never can prove, or have ſo much as alledged. 

Nor could a Judgement of this Nature fo clearly 
founded, be of the leaſt ill Conſequence or Incon- 
venience, ſince every ordinary Meeting bears its own 
Excuſe; nor can indeed a lawful Meeting of this 
Sort be found without Excuſe. And further, it 
would ſecure the Government according to the true 
Intention of the Law, againſt all ſuſpicious and evil 
Deſigns and Attempts in Time coming. 75 
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The Defenders object, That the Indictment doth 
not libel relevantly, as to the Point of Correſpon- 
dence with the Invaders; which ſhould be quali- 
| fied by a Condeſcendance on the particular Acts of 
Correſpondence; and, as the Common Law expreſ- 
ies it, That Hoſtibius nuncium literaſve miſerunt, ſig= 
numve dlederunt, feceruutque dolo malo quo holes cou 
clio Juventur. | 

To which it is anſwered ; If Correſpondence 
with Invaders had been the principal Crime libel- 
led, the Defenders might have contended for ſuch 
a Condeſcendance quo modo they correſponded : But 
when the Correſpondence is only libelled, wiz. an 
open and real Correſpondence, by their riſing at 
the ſame Time in Arms without Authority, that a 
Foreign Enemy was actually invading : This real 
Correſpondence, or this Correſpondence in re ipſa, 
is more than ſufficient to make out the Preſumption 
of Law; vis. That their Riſing and Continuing in 
Arms without Authority, was plainly againſt Au- 
thority. If at the Time of the Inyation, ſome 
Hundreds of diſaſſected Perſons had got together in 
Arms ; would it have been doubted, but that their 
getting together at that Time in Arms, without 
Her Majeſty's Authority, was really to correſpond 
with the Invaders, and to countenance and encou- 
rage them in their Invaſion. If then all the Diffe- 
rence be, that the Defenders did convene in a ſmal- 
ler Number; it only remains to be conſidered, 
That the Act of Parliament doth expreſly declare 
againſt any Number, their Riſing and Continuing in 
Arms without Authority; and that the ſame is 
Treaſonable; which fully reaches the Number li- 
belled. 

As to what is added, of their being ſo ſmall a 
Number, and only armed in the ordinary Manner 
accuſtomed by Gentlemen Travellers; it is already 
anſwered, and withal it is certain, that the greateſt 
Miſchiefs may have their Riſe from ſmall Begin- 
nings. And as for the Defenders, they were very 
early in their Appearance, and viſibly did what in 
them lay, both to encourage the Invaders, and to 
raiſe an Inſurrection in the Country: And it was 
only the Goodneſs of G oD, and her Mo vi- 
gilant Conduct, that cut off both their further 
Hopes, and the increaſing of their Numbers; which 
might have been infallibly expected, if the Invaſion 
had ſucceeded. 

The Defenders take notice of that Part of the 
Indictment, which alledges, That they did openly 
drink the good Health of their Maſter, who could 
be none elſe but the Pretender; which they alledge 
f we hs relevant to infer the Concluſion of the 

bel. 

To which it is anſwered, That the foreſaid 
Drinking having been only mentioned in the Libel, 
tor a further Illuſtration of the Defenders Intenti- 
ons, it is granted, that per /e it is not relevant to in- 
fer a Crime. But, 2. Being joined with the other 
Circumſtances above- mentioned, even in its doubt- 
ful Senſe, it cannot be denied to import a further 
Diſcovery of theſe Gentlemens Intentions, in ap- 
pearing and continuing in Arms without Authori- 
95 which (in Effect) is the principal Crime, ſuf- 

ciently declared by the Act of Parliament itſelf, 
tho it were not adminiculate by this and the other 
Circumſtances above-mentioned. | 

The Defenders go on to reſume and anſwer the 
Charge brought againſt them; but the whole of 
the Matter being above abundantly cleared, it ma 
ſuffice to notice, that they ſtill inſiſt, That the Ri- 


8 ing in "_— libelled without Authority, is but ge- 
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neral, and ſo could not infer the Crime of Treaſon, 
unleſs more particularly qualified: Whereas it is 
ecrtain, that the Riſing in Arms is a ſpecifick Act; 
and of the which, if libelled circumſtantiately as 
to Time and Place, as it here is, makes a moſt 
particular Libel: And for qualifying the Intention 
of the Act, and of the Riſers, all that the Law re- 
quires, is, That the riſing and continuing in Arms, 
be without her Majeſty's Authority firſt intergo- 
ned; which, in the Conſtruction of Law, is to levy 
War againſt her Majeſty. 

The Defenders al ge, That to libel riſing in 
Arms in general, is no better than to libel Murder 
in general: But if Murder be libelled circumſtan- 
tiately, as to the Perſon murdered, and the Time 
and Place; the Libel is no doubt particular and re- 
levant, without any further Qualification. What 
then ſhould hinder, why riſing and continuing in 
Arms, circumftantiately libelled as to Time and 
Place, and plainly qualified as the Law requires, 
{ viz. without her Majeſty's Authority) ſhould 
not alſo be a particular and relevant Libel of 
Treaſon ? 

But the Defenders ſay, That by ſuch a Libel 
they are deprived of the benefit of Exculpation. 
But this is wholly groundleſs; it having been often 
ſaid, That if the Defenders can but qualify any 
probable Pretext for their riſing and continuing in 
Arms without Authority, to take off the | Ins 
ſumption of the Law, it ſhould be admitted. 
But when they can quality no Pretext, nor can 
aſſign the leaſt probable Cauſe for their riſing and 
continuing in Arms as they did, except it was to 
countenance Invaders, or to raiſc Inſurrections with- 
in the Country; how is it poſſible, that this their 
riſing in Arms without Authority, as is libelled, 
ſhould not be Treaſon ? Nor is there any thing 
here left to the Judgment of the Aſſize, fave moſt 
ou and paige le Matter of Fact; viz. That the 

efenders roſe, and continued in Arms; which be- 
ing qualified as the Law requires, via. That it was 
without her Majeſty's Authority, it inevitably pre- 
ſumcs the treaſonable Intention; which being fur- 
ther joined with the Circumftances mentioned in 
the Indictment, cannot but evince to all Men, That 
the riſing and continuing in Arms without Autho- 
rity, and 1n the Circumſtances above-mentioned, 
was an Overt-Act of Rebellion; ſpecially when 
nothing is, or can be adduced, to give it a more 
probable —_— | 

The Defenders inſiſt much, That they were not 
verſantes in Illicito; That they only went out for 
Diverſion, or Buſineſs, with their ordinary Arms 


and Servants: But what can be more Llicitum, than 


to riſe and continue in Arms without Authority 
the very Decd forbid by the Law as Treaſonable : 
And what need of any further Qualifications of 
their Intention, ſince the Law makes without Au- 
thority to be ſufficient ? And the Indictment doth 
alto ſuperadd moſt pregnant Circumſtances, to ve- 
- their ill Intention; which are not ſo much as 
offered to be cavilled, except by, What if this? or, 
What if that ? which plainly ſignify nothing. 


The Defenders ſeem to infinuate, That they did 


not. ſo much as know there was an invading Fleet 
_ our Coaſt : But it is fo notour, that at that 

ime the Invaſion was univerſally known, and like- 
wiſe ſignified by a Proclamation ; That this Al- 
ledgeance is manifeſtly diſingenuous. 


But the Defenders further alledge, / Eſto That 


riſing and continuing in Arms, as they did, was 


ſuſpicious; yet * cannot found a Libel of 


Trea- 
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Treaſon. Rut the Defenders advert not, That it is 
not Matter of Suſpicion that is objected, far leſs 
their travelling with their ordinary Horſes, Arms 
and Equipage, as lormerly they were wont; but 
plainly, That at tuch a Lime, when the Country 
was openly imadcd by a Foreign and moſt formi- 
dable Fnemy, they, being never qualified to the 
(omerniment, thould have run together in Arms, 
without her Maſeſty's Authority; which 1s all that 
the Law requires to make them guilty, and which 
in EF<&, with the other Circumſtances libelled, de- 
clares their treaſonable Intentions to a Demonſtra- 
tion. 

The Detenders fay, That their Caſe differs from 
Caldwai's: But albeit they may vary in ſome Cir- 
cumftances, yet it's certain, that as to the main, 
Caldwat and his Complices were found guilty of 
Treaton, only tor their raiſing of about Thirty or 


Forty, and continuing in Arms without Authort- 


ty, when there was another Party in the Country 
engaged in an open Inſurrection. So that the De- 
tenders having in like manner riſen and continued 
in Arms without Authority, when there was a far 


more dreadtul Enemy imminent upon our Coaſt, 


cannot but fall under the ſame Conſtruction. And 
that Caltwal's Proceſs and Doom was atterwards re- 
c lince it was reduced for 
Reaſons wholly dittcrent and alien from the Caſe in 


Hand, and which arc ſo well known, as they necd 


not be repeated. 

The Defenders do alſo endeavour to take off what 
was alledged trom the Act of Parliament, "That even 
the Attempt and Conatus in this Caſe is condemn- 
ed, by telling us, That this Conatus doth allo re- 
quire an Overt-Act. But Efto, it be ſo; what more 
Overt-Act can be required, than open Riſing in 
Arms? And what doubt can there be of the In- 
tention and Deſign, when both the Act of Parlia- 
ment, and the other Circumſtances of the Deed, do 
ſo tully clear it? And therefore it is in vain to no- 
tice either CaldwaPs Caſe, wherein there was indeed 
no Sentence; or yet Balmerino's Caſe, where the 
Overt-Act was thought to be doubttul ; when the 
riling and continuing in Arms is, in this Caſe, an 
Act both Overt in itſelf, and expreſly defined to 
be ſuch by the Act of Parliament. 

The Defenders are at ſome Pains to make it be- 
lieved, That the Libelling of Art and Part cannot 
ſuſtain this Indictment. But, 1. The Advocate ad- 
heres to his Indictment, as libelled and qualified 
with Art and Part. 2. Though Art and Part be 
libelled, and the Act of Parliament makes it a Sup- 

lement for Relevancy in all Caſes ; yet her Ma- 
ſeſty's Advocate finds no Neceſſity to enter further 
into that Debate, than to adhere as above; ſeeing 
chat his Indictment is founded on clear Law, and 
that he as clearly ſubſumes in the Terms of Law; 
g. The riting and continuing in Arms without her 


Majeſty's Authority interpoſed; the Levying of 


War, and taking up Arms againſt her Majeſty, and 


open Correſponding with her Majeſty's Enemies, 


and our Invaders; and that not only by the above- 


mentioned real Correſpondence, but even by en- 
ticing them other ways to invade, as ſhall be pro- 


ven, if ncedful. All which are too manifeſtly Acts 
and Deeds of Rebellion, to need the conſtructive 
Support of Art and Part, further than that Actor, 
Art and Part, are perpetually connected together, 

And therefore, upon the whole, ſince, as hath 
been faid, the Country was (at the Time libelled) 
in the moſt imminent Hazard of a moſt deſtructive 
Invaſion; and that at that very Time, the Defen- 


Sir 


ders, to the great Surprize and Aſtoniſhm X 
her Majeſty's good Subjects, did flec out in * 
and convene and march, and troop together i; 
Arms, without her Majeſty's Authority, which in 
Law is ſufficient 3 and that with the Other 3 
vating and moſt concludent Circumſtances a hope 
libelled, which were not offered to be taken off 
with any rational or probable Pretext : It appears 
to be without Queſtion, That the Defenders fall 
under all the Concluſions of the Libel, and ought 
to be made liable in the Pains thereof. 


In Reſpe# whereof, &c. 
Sic ſubſcribitur, 


JA STEUART. 
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URIA JUSTICIARIA, S D. N. 

i Regine, tenta in nova Seſſionis Dom 
Burgi de Edinburgh, Vige/imo ſecundo Die 
Menfis Novembris, Mille/imo, Septingenteſino 
Octave; per Nobilem & Potentem Comitem, 
Georgium Comitem de Cromertie, &c. Joſti- 
ctarium Generalem, & Honorabiles Viros A- 
damum Cockburn de Ormiſtoun, Julſlicia- 
rium Clericum; Dominos Joannem Lauder de 
Fountainhall, Gulielmum Anſtruther 4 
eodem, & Gilbertum Eliot de Minto ; Magi- 
ſtrum Robertum Steuart de Tillicoutrie, & 
Magifirum Jacobum Erskine de Grange; 
Commiſionarios Fuſfticiarii Dif. &. D. N. 
Reging. 


Curia Legitimè Afirmata. 


Iitran. 
ames Sterling of Keir. 


Archibald Seaton of Touch. 


Archibald Stirling of Carden. 
Charles Stirling et Kpendawis; and, 
Patrick Eaiiwnjion of Newtown. 

Indicted and accuſed at the Inſtance of Sir James 
Steuart, her Majeſty's Advocate, and as having 
Special Warrant from her Majeſty for that Effect; 


for the Crime of Treaſon and eee in man- 


ner mentioned in the Indictment raiſed againſt them 


thereanent. 


PU RSU ERS. 


Sir * Feuart, her Majeſty's Advocate. 
alter Pringle; and 

Sir Francis Grant. 

Adyocates. 


Procurators in DEFENCE. - 
Sir Patrick Home. | 
Sir David Forbes. 
Sir James Steuart. 
Mr. Alexander Macleod. 
Mr. 2 Graham. 
= 1. Yeh Steuart. 
r. Fohn Elphingflon. 
Mr. Colin — 
Mr. Charles Cockburn ; and 


M r. David Lauder. 


Advocates. The 


1708. 

The Lords, Juſtice-General, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, having conſidered the 
Indictment at her Majeſty's Advocate's Inſtance, 
againſt James Sterling of Keir, Archibald Seaton 
of Touch, Archibald Stirling of Carden, Charles 
Stirling of Kippendawie, and Patrick Eqdmonſton of 

Newtown, Pannels, with the foregoing Debate 
thereon ; EY FIND, The ſaid Pannels, 
their riſing and continuing in Arms without her 
Majeſty's Authority, and actual Correſponding 
1 an open Enemy upon the Coaſt, ready to in- 
vade this Part of Great Britain called SCOTLAND, 
Nclemant to infer the Pains of Treaſon libelled 

againſt the Pannels; and repel the whole Defences 
| proponed for the Pannels, and remit the whole to 


the Knowledge of an Aſſize. 
Sic ſubſcribitur, 
CROMERTZIE, I. P. D. 


The ſaid Lords, for ſeveral Cauſes and Conſide- 
rations, continued the Dyet of the ſaid Cauſe till 
Three a Clock in the Afternoon; and ordained Aſ- 
ſizers and Witneſſes to attend then, ilk Perſon un- 
der the Pain of one hundred Merks ; and the Pan- 
nels to be carried back to Priſon. 


Poft Meridiem. 
URIA JUSTICIARIA, S P. N 


Burgi de Edinburgh, Vigeſimo ſecundo Die 
Menſis Novembris, Milleſimo, Septingente- 
imo Octavo; per Nobilem & Potentem Co- 
mitem, Georgium Comitem de Cromertie, 
&c. Fufticiarium Generalem, & Honorabiles 
Viros Adamum Cockburn de Ormiſtoun, 
| TR Clericum; Dominos Joannem 

auder de Fountainhall, Gulielmum An- 
ſtruther de eodem, & Gilbertum Eliot de 
Minto, & Magiſtrum jacobum Erskine de 
Grange, Commiſſionarios Juſticiarii Die. 
S. D. N. Regine. 


Curia Legitim Afirmata. 


Intran. 
ames Stirling of Keir. 
Archibald Seaton of Touch. 
Archibald Stirling of Carden. 
Charles Stirling of Kippendavie; and 
Patrick Edmonflon of Newtown. 


Indicted and accuſed at the Inſtance of her Ma- 
jeſty's Advocate, and as having ſpecial Warrant 
tor that Effect, for the Crime of Treaſon and 
— in manner mentioned in the Indict- 
ment raiſed againſt them thereanent. 


FURS:UERS. 


Sir erer Steuart, her Majeſty's Advocate. 
Sir Walter Pringle, and 
Sir Francis Grant. 

Advocates. 


Procurators in DEFENCE, 
: Ut ante. | 


AS SIZ E. 


Sir Thomas Young of Roſebank. 


John Hamilton, Portioner of Newbettle. 
. : 


por High- Treaſon. 643 
William Turnbul of Currie. | 


James Kinloch of Stonyflate. 
ames Deans of Mocdbouſelie. 


Reginæ, tenta in nova Seſſiouis Domo Þ 


Henry Nisbet, younger, of Dean. 

Sir James Fleeming of Rathobyres. 
Sir John Clark of Pennycook. _ 
John Hunter, Merchant in Edinburgh. 
David Cleland, Merchant there. 


Lon Gordon, Merchant in Edinburgh. 
Gilbert Campbel, Merchant there. 
Milliam Duncan, Merchant there. 
Alexander Brown, Merchant there. 


Robert Walwood, Merchant there. 


The Aſſize lawfully ſworn, and no Objection of 
the Law made by the Pannels in the Contrary. 

The Purſuer Gr Probation adduced the Witneſ- 
ſes after Deponing, viz. 


Mr. David Fenton, in Dunkeld, aged forty Years, 
or thereby, married; ſolemnly ſworn, purged of 
artial Counſel, examined upon the Libel, depones, 
hat about the Time libelled, being about the 
twentieth or twenty firſt of March; tho' he knows 
not the Pannels Names, yet, by their Faces, he re- 
members they were at his Houſe at Dunkeld, ſome 


of them two Days, and ſome but one Day; that 


two of them, that came there on Sunday, went 


away on Monday Morning; viz. Carden and Kip- 


endavie; and that the reſt went away from his 
Houſe on Tueſday. Depones, that all of them 
were in Arms; all of them having Swords, and 
ſome Piſtols: But he cannot remember how many 
Pair of Piſtols he ſaw. That nine of them own=- 


ed themſelves to be Maſters; and that there were 


ſeven Servants; and that he ſaw no other Wea- 

ons but Swords and Piſtols, as ſaid is. Depones, 

hat all the Maſters lodged in his Houſe; but that 
the Servants and Horſes * in common Stables. 
Depones, That he did not hear any of them ſpeak 
of the Government, or the Invaſion that was then 
intended: And that he knows nothing of their 
Purpoſe or Deſign of coming to his Houſe, or 
why they were thy 1095 Depones, That when 
they went away, ſome of them went to the Eaft 


Boat on the Water of Tay, in the way towards 


Perth; and others of them croſſed at the Veſt 
Boat, in the way towards Strat hbrand. And this 
is all he knows, and is the Truth, as he ſhall an- 
ſwer to Gov. 
Sic ſubſcribitur, 
Da. Fenton. 
CROMERTIE. 


John Maccleran, Change: Keeper at the Bridge of 
Turk, aged forty fix Years and upwards, married; 


ſolemnly ſworn, purged of partial Counſel, examin=- 


ed upon the Indictment, and Interrogate, depones, 
That about the fifteenth of March laſt, he ſaw the 
five Pannels at his Houſe ; but that he was not at 
Home when they came, and came Home the next 
Day: And that he ſaw with them, William Gra- 
ham, Alexander Steuart, Brother to Ardvorlich, 
and a Brother of Touch's; and remembers of none 
others, but ſome Servants, whoſe Names he knows 


not. 'That they went away from his Houſe the 


next Morning; and that all of them had Swords, 
and ſome of them had Piſtols; and ſaw them have 
ſome few Guns, but he knows not how many. De- 
pones, that he was not ſent on any Meſſage, nor 
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knows of none other there being ſent on any Met- 
fage from his Houſe by the Pannels; and that they 
went from his Houſe ftraight Eaſtward towards Le- 
nie: And that he did not hear them ſpeak of w_ 
Perſon that they expected to meet at his Houle. 
Cauſa ſtientie patet. And this is all he knows; 
and is the Truth, as he ſhall anſwer to Gop. 
And being further interrogate, if he heard the 


Pannels ſpeak of the Government, or of King 


James, or the Prince of Hales, or of the French In- 
vaſion, or of their landing in any Place in the 
North; depones Negative. And this is alſo the 
Truth, as he thall anſwer to G op. 


Sic ſubſcribitar, 
John Maccleran. 


CROMERTIE. 


Daniel Morriſon, Servant to the Laird of Kerr, 
aged twenty three Years or thereby, unmarried, ſo- 
lemaly ſworn, purged of partial Counſel, examined 
and interrogate, depones, That about the Time li- 
belled, he ſaw the Pannels, with ſome others, to the 
Number*ot ten or twelve Horſe at Dunkeld, and at 
Appinadove, and at the Head of Lochearn; and that 
they had Swords and Piſtols, but no other Weapons 
that he ſaw; depones, That the firſt Place he faw 
the Pannels, was at a Place near the Bridge of Turk, 
and went then to Appinadove, and from that to 
Dunkeld ; depones, that he heard, That there was 
one Campbell who commanded a Party at the Bridge 


of Allan; and that Keir being informed thereof, 


and that they deſigned to apprehend him and his 
Horſes, occaſioned his going away with his Horſes ; 
and that Touch was with him that Morning, and 
went along with him to Dunykeld, and that they met 
Carden and Kippendavie at the Bridge of Turk; 
and that Newtown came there that Night, and from 
thence went all to Lochearn; depones, he heard 
them ſpeak nothing of the pretended Prince of 
Wales, or of the Invaſion then intended; and that 
Keir, Carden and Touch, came home together from 
Dunkeld; and that to the beſt of the Deponent's 
Memory, it was on the 23d of March that they 
were at Duikeld, and that he knows not what was 
the Occaſion of their parting ; and depones, That 
it was on the ſeventcenth of that Month that they 
went from Keir; and depones, That Carden and 
Newtown had neither Sword nor Piſtol that he ſaw, 


and that none of the Servants had either Piſtol or 


Sword, except Keir's Man, who had a Sword; and 
depones, That Touch's Brother, who was in Com- 
pany, had neither Sword nor Piſtol that the Depo- 


nent ſaw. Cauſ/a ſcientiæ patet. And this is the 
Truth as he ſhall anſwer to Gov. And depones 
he cannot write. Sc /ud/7ribitur. 5 


Cromertie. 


Peter Wilſon, Servant to the Laird of Keir, aged 
thirty Years, or thereby, ſolutus, ſolemnly ſworn, 
1 of partial Counſel, examined upon the Li- 

el, and interrogate, depones, That about the ſe- 
venteenth Day of March laſt, Keir, accompanied 
with Touch and his Brother, and others, to the 
Number ot five Horſe, came from Keir, and were 
that Night at the Bridge of Turk, were Carden 
and Kippendavie met them, and went all of them 
next Day to Appinadove, where one Mr. Hay met 
them; depones, That the Occaſion of Keir's going 
from his Houſc, was the Apprehenſions he had of 
being ſeized with his Horſes, by the Forces then 


7 Ann 


lying at 9/77/4479, as he heard. Being interrogate 
if he heard the Panncl ſpeak any thing concerging 
the Government, the Prince of Hates, and the it. 
tended Invation, depones Negative; but that they 
heard, that Admiral Bing hal chaſed the Fre, 
Fleet off the Coaſt, before they went from xc. 
depones, That ſeveral of them had Sword: at 
Piſtols, but cannot be poſitive whether Casale ard 
Touch's Brother had any or not; or it any of th. 
other Servants had any, except thc Deponent Him- 
ſelf; and that they had no other Weapons that lie 
ſaw; and depones, That it was at Loc hearn, and not 
at Appinadove, that Mr. Hay met them. (g 


ſcientiæ patet, And this is the Truth as he ſhall 


anſwer to Gop. Sic [ubſeribitur, 
: Patrick H ior. 


Cromertie, 


The Lords, Juſtice-Gcneral, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, ordain the Aſſize pre- 
ſently to incloſe, and to return their Verdict to 
Morrow at twelve a Clock, in the High Council- 
houſe, and the hail fifteen Aſſizers to be preſent 
each of them, under the Pain of two hundred Merks. 


NYURIA FUSTICTARIA, S. D. N. Re- 
$ gine Tenta in Pretorio Burgi de Edin- 
burgh, Vigeſimo tertio die menſis Novembris 
milleſimo Septingente/imo Octavo per Nobilem 
& potentem Comitem de Gcorgium Comiten 
de Cromertie, &c. Fuſticiarium Generalem, 
& Honorabiles Viros Adamum Cockburne de 
Ormiſtoun Jaſticiarium Cericum, Domino 
Joannem Lauder de Fountainhall, Gulic!- 
mum Anſtruther Je ZEodem, & Gilbertum 
Eliot de Minto, & Magi/izum ſacobum 
Erskine de Grange, Commugjonaries Faß 
ciarii Did. S. D. N. Reine. 


Curia legitime afjirmata. 


The ſaid Day, the Perſons who paſſed upon tle 
Aſſize of Fames Stirling of Keir, and others, re- 
turned their Verdict in Preſence of the ſaid Lords, 


whereof the Tenor follows. 


Edinburgh, 224 November, 1708. 

The above Aſſize having incloſed, did choite Sir 
James Fleeming of Rathobyres their Chanccllor, and 
Gilbert Campbell Merchant in Edinburgh, to be thar 
Clerk. And having conſidered the Indictment pur- 
ſued at her Majeſty's Advocate's Inſtance, as having 
ſpecial Warrant from her Majeſty for that Effeci, 
againſt James Stirling of Keir, Archibald Seto ol 
Touch, Archibald Stirling of Carden, Charles Stirling of 
Kippendavie, and Patrick Edmonton of Newtown ; for 
the Crime of Treaſon and Leſe- Majeſty, with the De- 
bate thereupon, the Lords Juſtice-General, Juſtice- 
Clerk, and Commifſſioners of Juſticiary their Interlo- 
quitor ps: e, thereupon, and Depoſitions of the 
Witneiſes adduced, They all in one Voice #4 the Li- 
bel not proven. In Witneſs whereof (written by the 
ſaid Gilbert Campbell) theſe Preſents art ſubſcribed by 
our faid Chancellor and Clerk, Day and Date 2orc- 
laid. Sic ſubſeribitur, ames Fleming. 
Gilb. Campbell, Clerk. 


After opening and reading of which Verdict ol 
Aſſize, the Lords Juſtice-General, Juſtice-Clerk, | 
and Commiſſioners of Juſticiary, Atloilzied th. 
Pannels, and diſmiſſed them from the Bar: Wherc- 
upon they took Inſtruments. Sie /#5crivit tr 

. Cromerſie. I. 54 D. 
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CLXXXI. The Trial of Hxxnar SacizveRti. D. D. upon 


an Impeachment before the Houſe of Lords for High- Crimes and 


Miſdemeanors, February 27, 


The Firſt Day. 


FR OUT Eleven of the Clock the Lords 
came from their own Houſe into the 


2. A Fe: Court erected in Neſtminſter-Hall, for 

EH the Trial of Henry Sacheverell, Doctor 
* JL N vi — * s Py . * » 

— i Divinity, in the manner following. 


The Lord Chancellor's Gentlemen-Attendants, 
two and two. | | 

The Clerks of the Houſe of Lords, with the 
two Clerks of the Crown in the Courts of Chancery 
and King's-Bench. Ree 

The Maſters in Chancery, two and two. 

Then the Judges. 

The Peers Eldeſt Sons, and Peers Minors, two 
and two. 

The Veoman-Uſher of the Houſe. 

The Gentleman-Uſher of the Black Rod. 

Then the Peers, two and two, beginning with 
the youngett Barons. 

The Serjeant at Arms with his Mace. 

'Then one of the Heralds. 

'Then the Lord Chancellor alone. 

The Lords being ſeated in the Place for that Pur- 
poſe prepared in Heſiminſter-Hall, and the Com- 
mons in a Committee of the whole Houſe being in 
the Seats prepared for them, and the Managers for 
the Houle being at their Lordſhips Bar, the Serjeant 
at Arms made Proclamations as follow. 

Serjeant at Arms. O yes! Our Sovereign Lad 
the Queen doth ſtrictly Charge and Command all 
manner of Perſons to kcep Silence, upon Pain of 
Impriſonment. | | 

Serjeaut at Arms. O yes Henry Sacheverell, 
Doctor in Divinity, come forth, ſave thee and thy 
Bail, or thou forteiteſt thy Recognizance, 

Then Doctor Henry Sucheverell came to the Bar 
and kneeled 5 his Council, viz, Sir Simon Harcourt, 
Mr. Dodd, Mr. Phipps, Mr. Dee, and Dr. Hench- 
man, ſtanding near him at the Bar; and riſing again 
by Direction of the Lord Chancellor, the Serjcant 
at Arms again made Proclamation as follows. 

Serjeant at Arms. O yes! Whereas a Charge of 
High Crimes and Miſdemeanors has been exhibited 
by the Houſe of Commons, in the Name of them- 
ſelves and all the Commons of Great Britain, a- 
gainſt Henry Sacheveretl, Doctor in Divinity; all 
Perſons concerned are to take Notice that he now 
ſtands upon his Trial, and they may come forth, in 
order to make good the ſaid Charge. : 

| Jord Chancellor. Doctor Sacheverell, 
Lord Cooper, it is needleſs to give you any Directions 
„Concerning your Behaviour during the 
Lime ot your Lrial, or the ordering your De ence, 
becauſe the Lords have not only allowed, but aſſigned 
you the Council you deſired, ſome both of the Ci- 
vil and Common Law, who will be well able to di- 
2 and adviſe you, not only in the Subſtance, but 

orm of your Peſence. The Lords have alſo made 


Vas eſtabliſhed. 
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an Order for ſummoning all ſuch Witneſſes as you 
have propounded to appear for you. And that you 
might be the better able to provide tor your De- 
fence, you have had your Liberty on the firſt Appli- 
cation for it, and giving Security tor your Appear- 
ance ; you have alſo had all the Lime you thought 


fit to deſire, in order to prepare for your Defence: 


So that you ought ever to remember, that their 


Lordſhips have uſed towards you all the Indulgence 


you could reaſonably expect. 


Then the Clerk, by Direction of the Lord Chan- 
cellor, read the Articles of Impeachment, Doctor 
Sac heverell's Anſwer, and the Replication of the 
Houſe of Commons, as follows. | 


ARTICLES Exhibited by the Knights, 
Citizens, and Burgeſſes in Parliament 275 
bled, in the Name of Themſelves and of all the 
Commons of Great Britain, againſt Henry Sa- 
cheverell, Dodlor in Divinity, in Maintenance 
of their Impeachment againſt him for High Crimes 
and Miſdemeanors. 


Hereas his late Majeſty King William the 

Y Third, then Prince of Orange, did with an 
armed Force undertake a glorious Enterprize, for 
delivering this Kingdom from Popery and Arbitrary 
Power; and diyers Subjects of this 3 well at- 
fected to their Country, joined with and aſſiſted his 
late Majeſty in the ſaid Enterprize: And it having 
leas d Almighty God to crown the ſame with Suc- 
ceſs, the late happy Revolution did take Effect, and 
nd whereas the ſaid glorious En- 
terprize is approved by ſeveral Acts of Parliament, 
and amongſt others, by an Act made in the firſt 
Year of the Reign of King Milliam and Queen Ma- 
ry, Entituled, An Ad, declaring the Rights and Li- 
berties of the Sulect, and ſettling the Succeſſion of the 


Coon; and alſo by one other Act made in the ſame 


Year, Entituled, An 4# for preventing Vexatious 
Suits, againſt ſuch as ated in order to the bringing in 
their Majefties, or for their Service; and alſo by one 
other Act made in the ſame Year, Entituled, An 
Aci for appropriating certain Duties for paying the 
States General of the United Provinces, their Char- 
ges for his Majeſty's Expedition into this Kingdom, 
an 

well-affeted Subjects in Aid and Purſuance of the 
ſaid Enterprize, are allo declared to have been Ne- 
ceſſary, and that the ſame ought to be juſtified. 
And whereas the happy and bleſſed Conſequences 
of the ſaid Revolution are, the Enjoyment of the 
Light of God's true Religion Eſtabliſhed among 
us, and of the Laws and Liberties of the King- 
dom; the Uniting her Majeſty's Proteſtant Subjects 
in Intereſt and Affection, by a legal Indulgence 
or Toleration granted to Diſſenters; the Preſer- 
vation of her Majeſty's Sacred Perſon; the many 


and continual Benefits ariſing from her Majeſty's 


wits 
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wiſe and glorious Adminiſtration, and the Proſpect 
of Happinets for future Ages, by the Settlement ot 
the Succellion of the Crown in the Proteſtant Line, 
and the Union of the two Kingdoms. And wherc- 
as the Lords Spiritual and Temporal, and Com- 
mons in Parliament aſſembled, did, by their Ad- 
drets of the Seventeenth of December, in the Year 
ot our Lord, One thouſand ſeven hundred and five, 
lay before her Majcity the following Vote or Reſo- 
lution, 278. That the Church of England, as by Law 
Eſtabliſped, which was reſcued from the extremeſi 
Danger by King William the Third, of glorious Me- 


- U Y : 
mory, is now, by God's Bleſſing, under the happy 


Reign of her Majeſty, in a moſt ſafe and flouriſhing 
Condition ; and that whoever goes about to ſuggeſt or iu- 
[inuate that the Church is in Danger under her Ma- 
jefly's Adminifiration, is an Enemy to the Queen, the 
Church, and the Kinzdom And by their faid Ad- 
dreſs, did humbly beſcech her Majeſty to take ef- 
ſectual Meaſures for making the ſaid Vote or Reſo- 
lution publick, and alſo tor Punithing the Authors 


and Spreaders of ſuch ſeditious and ſcandalous Re- 


orts; and on the twentieth Day of the ſame De- 
cember, her Majeſty was pleaſed to iſſue her en 


Proclamation accordingly. Vet nevertheleſs, the ſaid 


Henry Sachevere/l preach'd a Sermon at the Aſſizes 
held at Derby, Auguſt the Fifteenth, in the Year of 


our Lord, One thouſand ſeven hundred and nine, 


and aſterwards publiſhed the ſame in Print, with a 
Dedication thereof; and the ſaid Henry Sac heverell 


alſo preach'd a Sermon at the Cathedral Church of 


St. Paul, before the Lord-Mayor, Aldermen, and 
Citizens of London, on the fifth Day of November 
laſt, being the Anniverſary Thankſgiving to Al- 


mighty God, for the Deliverance from the Gun- 


owder-Treaſou, and for beginning the late happ 

— by giving his late 3 a ſafe A. 
val here, and for compleating the ſame, by making 
all Oppoſition fall before him, till he became our 
King and Governor; which ſaid Sermon, he the ſaid 
Henry Sac heverell likewiſe publiſhed in Print, with 
a Dedication thereof to Sir Samuel Garrard, Ba- 
ronet, Lord Mayor of the City of London; and 
with a wicked, malicious, and Seditious Intention 
to undermine and ſubvert her Majeſty's Govern- 
ment and the Proteſtant Succeſſion as by Law Eſta- 
bliſhed; to defame her Majeſty's Adminiſtration 
to aſperſc the Memory of his late Majeſty ; to tra- 
duce and condemn the late happy Revolution ; to 
contradict and arraign the Reſolutions of both 
Houſes of Parliament; to create Jcalouſies and Di- 
viſions amongſt her Majeſty's Subjects; and to in- 
cite them to Sedition and Rebellion. 


ene L 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mon preach'd at St. Paul's, doth ſuggeſt and main- 
tain, That the meceſſary Means us'd to bring about 
the ſaid happy Revolution, were odious and Unjuſti- 

able That his late Majeſty, in his Declaration, 
Aiſclaimed the leaſt Imputation of Reſiſtance , and 
that to impute Reſiſtance to the ſaid Revolution, is to 
caſt black and odious Colours upon his late Majeſty 
and the ſaid Revolution. | 


ARILCILE IL 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mon preach d at St. Paul's, doth ſuggeſt and main- 
tain, That the afore/aid Toleration, granted by Law, 
is unreaſonable, and the Allowance of it Unwarrant- 
able: And aſſerts, That he is a Falf* Brother with 


relation to God, Religion, or the Church, wha 1,c 

Toleration and Liberty of Conſcience - 'T r n. 
Elizabeth was deluded by Archbiſhop Grindall, Se., 
he ſcurriloufly calls a Falſe Son of the Church oy 
a Perfidious Prelate, 0 the Toleration of ; hy Goa, 
vian Diſcipline Aud that it is the Duty of ſupericr 
Paſlors to thunder out their Eccleſiaſtical Auathemy, 
again? Perſons iutituled to the Benefit of the fai 2 
{oleration , and inſolently dares, or defies, any oa 
0% Earth to Reverſe ſuch Sentences, | 


ARTICEUE m. 


He, the ſaid Henry Sacheverel!, in his ſaid Sor. 
mon preach'd at St. Paut's, doth falſely and ſedi- 
tioutly ſuggeſt and aſſert, That the Church of Eng- 
land ig ind Condition o F great Peril and Adverſity un- 
der her Majeſty's Adminiſtration , and in order 25 
Arraizn and Blacken the ſaid Vote or Re/iluntion 6; 
both Houſes of Parliament, approved by her Majejri 
as aforeſaid, he, in Oppoſition thereto, doth (urge; 
the Church to be in Danger; aud, as a Parallel, — 84 
tions a Vote, That the Perſon of Kine Charles the 
Firſt was voted to be out of Danger at the {ame tins 
that his Murderers were conſpiring his Death; the:e- 
by wickedly and maliciouſly inſinuating, That the 
Members of both Houſes, who paſs'd the ſaid Vote, 
were then conſpiring the Ruin of the Church, 


ARK ITITCG HE IV, 


He, the ſaid Henry Sacheverell, in his ſaid Ser- 
mons and Books, doth falſely and maliciouſly ſug- 
geſt, That her Majeſty's Adminiſtration, both in E- 
gr ge; and Civil Affairs, tends to the Deſtru#ion 


of the Conſtitution And that there are Men of 


Charafers and Stations in Church and State who ar: 
Falſe Brethren, and do themſebves weaken, under 
mine, and betray, and do encourage, and put it intl: 
Power of others, who are profeſſed Enzmies, to ove 
turn and defiroy the Conſtitution and Eſtabliſhment 
and chargeth her Majefty, and thoſe in Authority un- 
der Her, both in Church and State, with à general 
Male- Adminiftration - And as a publick Incendiary, 
he perſuades her Majeſty's Subjects to keep up a Di- 


ſtinction of Factious aud Parties; inſtills groundleſs 


Fealouſies, foments deſtructive Diviſions among thein, 
and excites and ſtirs them up to Arms and Violence: 
Aud that his ſaid malicious and ſeditions Suggeſtions 
may make the ſtrouger Impreſſion upon the Minds c 
her Majeſty's Subjects, he the ſaid Henry Sacheverell 
doth wickedly wreſt and pervert divers Texts and 
Paſſages of Holy Scripture. 


All which Crimes and Miſdemeanors the Com- 
mons are ready to prove, not only by the general 
Scope of the ſame Sermons or Books, but likewiſe 
by . Clauſes, Sentences, and Expreſſions in the 
ſaid Sermons or Books contained; and that he the 
ſaid Henry Sacheverell, by preaching the Sermons, 
and publiſhing the Books aforeſaid, did abuſe his 
Holy Function, and hath moſt grievouſly offended 
againſt the Peace of her Majeſty, her Crown and 
Dignity, the Rights and Liberties of the Subject, 
the Laws and Statutes of this Kingdom, and thc 


Proſperity and good Government of the ſame. And 


the ſaid Commons, by Proteſtation, ſaving to them- 
ſelves the Liberty of Exhibiting at any time 
hereafter, any other Article or Impeachment againſt 
the ſaid Henry Sac heverell; and allo of replying to 
his Anſwers, or any of them, and of offering P roots 


of all the Premiſes, or of any of them, and o. = 
Other 
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Article or Impeaclument that ſhall be exhibited 
_—_— Cale according to Courſe of Parlia- 
ment ſhall require, do pray that he the ſaid Heury 
Har hewerell be put to anſwer to all and every the 
Premiles; and that ſuch Proceeding, Examination, 
Trial, Judgment and exemplary Puniſhment, may 
be thereupon had and executed, as is agreeable to 


Law and Juſticc. 


The ANSWER of Henry Sacheverell Dotor 
in Divinity, to the AR TICLES Exhibited 
by the Knights, Citizens, and Burgeiles in 
Parliament Aſſembled, in the Name of them- 
ſelves and of all the Commons of Great 
Britain, in Maintenancè of their Impeach- 
ment azainſt him for High Crimes and Miß 


Aemediors. 


HF. ſaid Henry Sacheverell, ſaving to himſelf 
all Advantages of Exception to the ſaid Arti- 
cles for the Generality, Uncertainty and Inſufficiency 
thereof, and of not being prejudiced by any Words 
or want of Form in this his Anſwer, admits, That at 
the Requeſt of George Sacheverell, Eſq; High Sheriff 
of the County of Derby, he preached a Sermon at 
the Aſſizes held for that County, on the 15th Day ot 
Auguft, one thouſand ſeven hundred and nine; 
and that at the Deſire of the Right Honourable Sir 
Samuel Garrard, Baronet, Lord Mayor of the City 
of London, he allo preached a Sermon at the Ca- 
thedral Church of St. Paul, before the ſaid Lord 
Mayor, and the Aldermen and Citizens of London, 
on the fifth Day of November laſt ; and that he 
cauſed the ſaid Sermons to be Printed: But denies 
that he Preached, or cauſed the fame to be Printed 
or Publiſhed, with any ſuch wicked, malicious or 
ſeditious Intent, as in the Preamble ot the ſaid Ar- 
ticles is affirmed ; the ſaid Henry Sacheverell having 
been induced to print the Sermon he preached at 
Derby, at the Requeſt of the Gentlemen of the 
Grand Jury for that County, to whom he humbly 
reſumed to dedicate the fame, as the moſt pub- 
lick Acknowledgment he was capable of making, 
for the peculiar Honour he had received by their 
ublick Approbation oi that Sermon. And the 
Bid Lord Mayor having been pleaſed to expreſs his 
good Liking of the ſaid Sermon preached at St. 
Paul's, the ſaid Henry Sacheverell, at his Requeſt, 
cauſed the ſame to be printed, with a Dedication 
thereof to him. And for Anſwer to the ſaid Ar- 
ticles, humbly ſaith, 


Anſwer to the Firſt Article. 


To the firſt Part of the Firſt Article, the ſaid 
Henry Sachevercll denies, That, in his ſaid Sermon 
preached at St. Paul's, he doth ſuggeſt and maintain, 
that the neceſſary Means uſed to bring about the 
happy Revolution were odious and unjuſtifiable. Nor 
doth he in any Part of that Sermon affirm any 
Thing concerning the neceſſary Means uſed to 
bring about the happy Revolution. The ſaid Henry 
Sacheverelt is ſo far from reflecting on his late Ma- 
jeſty, or the happy Revolution, that he endeavours, 
in that Sermon, to clear the Revolution, and his late 
Majeſty, from the black and odious Colours which 
m— greateſt Enemies had endeavoured to caſt upon 

OtN. . | | | 

And as to that Part of the ſaid Article, whereby 

the faid Henry Sac heverell is charged with ſuggeſting 


for High-Crimes aud Miſdemeanors. 


fit to go over to 
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aud maintaining, that his late Ma jelly, in his Decla- 
ration, diſclaimed the leaſt Imputation of Reſiſtance ;, 
the ſaid Henry Sacheverell doth acknowledge him- 
telf to have made ſuch Suggeſtion ; and declares, 


that he made it not in Diſhonour, but in Vindica- 
tion of his ſaid Majeſty. The Reſiſtance the faid 


Henry Sacheverell repreſents the late King to have 


diſclaimed, being ſuch a Reſiſtance as tended to the 


Conqueſt of this Realm, as plainly appears from 
that Part of his late Majeſty's Declaration which is 
referred to, and verbatim ſet forth at the Bottom of 
the ſame Page, in which he mentions his late Ma- 


jeſty's declaiming any ſuch Imputation. 


Whether the faid Henry Sac heverell was miſtaken 
or not, in expreſſing himſelf as if the late King had 
diſclaimed any Imputation of Reſiſtance, when he 
the ſaid Henry Sacheverell meant thereby, that the 
late King diſclaimed the Imputation of a Deſign of 
Conqueſt, he humbly concerves, ſuch a Suggeſtion 
by him, plainly deſigned tor the Honour of the 
late King, cannot in any reaſonable Conſtruction 
be thought a Reflection on his ſaid Majeſty, or 
deemed any Crime or Miſdemeanor. 

For the further Juſtification of what the faid 
Henry Sac heverell faid in Reference to his late Ma- 
jeſty's having diſclaimed any the leaſt Imputation of 
Relifiancs, the faid Henry S2cheverell humbly ob- 
ſcrves, That in his late Majeſty's Declaration, the 
following TR are contained: Ve have thought 

ngland, and to carry over with us a 
Force, ſufficient, by the Bleſſing of God, to defend 
our ſelves f rom the Violence of Evil Counſellors, 


We think fit to declare, that this our Expedition is 


intended for no other Deſign, but to have a free and 
lawful Parliament aſſerubled, | 

As to the laſt Charge in the ſaid Article, the ſaid 
Heury Sacheverell denies, That he doth in his ſaid 


Sermon ſuggeſt and maintain, that to impute Re- 


/iftance to the ſaid Revolution, is to caſt black and 


odious Colours upon his late Majeſty and the ſaid 
Revolution. The Perſons whom the ſaid Henry 
Sacheverell, in his Sermon dc-{-rives, as caſting black 
and odious Colours upon his late Majeſt the 
Revolution; are not thoſe who iu : l u¹ſtance to 
the late Revolution, ot wiom the faid Henry Sa- 
cheverell affirms nothing, but thoſe neu Preachers 
and new Politicians, who teach, in Contradidion to 
both Goſpel and the Laws, that the People have the 
Power veſted in them, the Fountain and Original 
of it, to cancel their Allegiance at their Pleaſure, 
and to call their Sovereign to account for High 
Treaſon againſt his Subjects; may, aud to de- 
throne and murder him for a Criminal, as they did 
the Royal Martyr by a 3 Sentence; who are 
Maintainers of Antimonarchical Schemes, and of ſuch 
damnuable Poſitions as are, by the Laws of Church 
and State, condemned for Rebellion and High Treaſon; 
and who urge the Revolution in Defence of ſuch Prius 
ciples. Unleſs therefore thoſe who impute Reſiſtance 
to the Revolution, be the fame with thoſe new 
Preachers and new Politicians above ſpecified, the 
ſaid Henry Sacheverell affirms nothing concerning 
them. 

The faid Henry Sachewerell, upon the ſtricteſt 
Search into his ſaid Sermon preached at St. Paul's, 
doth not find that he hath given any the leaſt 


colourable Pretence for the Accuſation exhibited 


againſt him in this firſt Article, but barely by his 
Aſſerting the utter Illegality of Reſiſtance to the 
ſupream Power upon any Pretence whatſoever; for 
wich Aſſertion, he humbly conceives he hath the 
Authority of the Church of England, which in di- 

vers 


vers Fafſages of her Homilies, too large and too nu- 


werons to be here ſpecified, but by the ſaid Henry 
Sacheverc! ready to be produced, hath taught and 


! nculcatoi] this Doctrine, as tounded On the Word of | 


(rod; particularly in the ſecond Part of the Sermon 
ot Obedience, contained in the former Book ot 
Homilics, ſet forth in the Time of King Edward 
the VIth, where are theſe Words: Here good Peo- 
ple, let us all mark diligently: It is not lawful for 
Interiors and Sisi ie tt any Caſe to refift and ſtand 
gi the ſuperior Powers; for St. Paul's Words be 
plats, that whoſoever wwithftangeth, ſball get to them 
ſeſves Damnation; for «-hoſtever withſtandeth, with- 
ftandeth the Ordinance of God. 
Which faid Book of Homilics is affirmed in one 
of the Thirty Nine Articles of Religion, which 
concern the Confeiſion of the true Chriſtian Faith, 
to contain 4 godly and wholeſome Doctrine, and is 
ordered to be read in Churches, by the Minitters, 
diligently and diſtinctly, that they may be under- 
manded ol the People. And the ſlid Henry Sac ſhe- 
derell, in further Maintenance of the ſaid Doctrine 
and Polition, containcd in the Books ot Homilics, 
and of the Authority of thoſe Books, faith, That 
by an Act of Parliament made in the thirteenth 

Year ot the Reign of Queen Elizabeth, intituled, 
for the Miniſters of the Church to be of ſound 
| Religion, "Tis cnacted, That no Perſon ſhould there- 
aſter be adinitted to any Benefice with Cure, except he 
ſhould firſt have ſubſcribed the ſaid Articles in the 
Preſence of the Ordinary, and publickly read the ſame 
tn the Pariſh Church of that Benefice, with Declara- 
71041 of his unfeigned Aſent to the ſame. And that 
by an Act made in the fifth Year of her preſent Ma- 
jeity's Reign, intituled, An Ad, for ſecuring the 
Church of England as by Law eſtabliſhed » It was 
enacted, That the ſaid Aa, made in the ſaid tbir- 
teenth Year of the Reigu of Queen Elizabeth, ſbould 
remain and be in full Force for ever; and be inſerted 
tn expreſs Terms in any Act which ſhould be made for 
ratiſying the Union of the two Kingdoms of England 
au Scotland; and therein declared to be au Kae 
and fundamental Part thereof. And the ſaid Act was 
accordingly inſerted in expreſs Terms, in an Act 
tor the Union of the two Kingdoms; and thereby 
ratiſied and declared to be an eſſential and funda- 
mental Part thercot. 

And the faid Henry Sacheverell doth further hum- 
bly intiſt, and is adviſed, that the aforeſaid Aſſertion 
is agrecable to, and warranted by, the Common 
Law of En:laud, and divers Acts of Parliament 
now remaining in tull Force. 

"Phe faid Hewry Sacheverell doth with all Humility 
aver the illegality of Reſiſtance on any Pretence 
whatlocycr ro be the Doctrine of the Church 
of Higluud, and to have been the general Opi- 
nion ot our moſt orthodox and able Divines, 
rom the "Time of the Reformation to this Day: 
This Doctrine hath in the mott folemn Manner 
been taught in that Univerſity, whercof he hath 

cen tor more than twenty Years a Member; this 
hath bccn otten, with publick Approbation of each 
Houle of Parliament, preached and printed; and 
in Terms of greater Force than any uſed by the 
faid Henry Sacheverell, hath by the Right Reverend 
Fathers of our Church, dcad and living, been 
avowe:l and maintained. 

And the faid Henry Sucheverell was the rather in- 
duced to preach againſt the Doctrine of Reſiſtance of 

the ſupream Power upon the fifth Day of November, 
becauſe on that Day the Church commemorates our 
Deliverance from the traitcrous Attempts of re- 
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bellious Papiſts, and becauſe the Law fulneſs of re- 
ſiſting the 1 Power, was originally a Popiſh 


9 Ann. 


Doctrine; for which Reaſons, as he humbly con- 
ccives, the Rubrick of the Office appointed for 
that Day, by her late Majeſty Queen Mary (of bleſ. 
ſed Memory) directs, That after the Creed, if there 
be no Sermon, ſhall be read one of the fix Homi- 
lies againſt Rebellion. | 
Whilſt therefore the Church of England as by Lau- 
Eftablithed, is in a fate and flouriſhing Condition un- 
der her Majeſty's happy Adminittration; whilk Po. 
pith Tenets are by all good Proteſtants condemned 
and abhorred ; whilft the Laws of this Realm con- 
tinue in their full Force and Vigour, the ſaid Hey; 
Sacheverell humbly hopes, that a dutiful Son ct 
that Church, a fincere Proteſtant, and a faithful 
Subject of her Majeſty, thall not ſuffer for aſſerting 
the Doctrine of Non: reſiſtance of the ſupream 
Powers. But if this Doctrine be declared errone- 
ous, and it ſhould pleaſe God that he ſhould ſuffer 
for aſſerting it, he truſts that God will enable him 
to ſhew his e br of this Doctrine, by a 
meek and patient Reſignation to whatever ſhall be- 
fall hum on that Account. 


Anſwer to the Second Article. 


To that Part of the ſecond Article, which charges, 
that he the ſaid Henry Sacheverell doth ſuggeſt and 
maintain, That the Toleration granted by Law is un- 
reaſonable, and the Allowance of it unwarrantable; 


the ſaid Henry Sacheverell faith, That, upon the 


moſt diligent Enquiry, he hath not been able to in- 
form himſelf, that a Toleration hath been granted 
by Law; but admits, that an Act did pals in the 
firſt Year of King William and Queen Mary, intitu- 
led, An AF for exempting their * Protefian 
Subjects diſſenting from the _— ngland, from 
the Penalties of certain Laws. hich Exemption 
the ſaid Henry Sacheverell doth not any where 
maintain or ſuggeſt to be unreaſonable ; or that the 
Allowance of it is unwarrantable; but hoped, that 
he had prevented any ſuch Miſapprehenſion, by de- 
claring his ſincere Meaning in theſeWords, contained 
in his Sermon preached at St. Paul's; I would na 


be here miſunderſtood, as if I intended to caſt the leaft 


invidious Reflection upon that Indulgence which the 
Government hath condeſcended to give them, which 1 
am ſure all thoſe who wiſh well to our Church, are 
ready to grant to Conſciences truly ſcrupulous ; kt 
them enjoy it in the full Limits the Law has pre- 
ſcribed them. | 

If there be any other Expreſſions concerning To- 
leration, which may ſeem to carry a dubious Senſe 
in any other Parts of his Sermon, he hopes that 
they will not be ap lied to the Exemption granted 
by Law, but wil be interpreted agreeably to his 
avowed Approbation of that Law. 
And to ſuch Part of the ſaid ſecond Article, 
as charges, that he the ſaid Henry Sacheverell aſſerts, 
That he is a falſe Brother with Relation to God, Reli 
gion, or the Church, who defends Toleration and 
Liberty of Conſcience; he the ſaid Henry Sache- 
verell faith, That he having ſo plainly declared 
himſelf in Favour of the Exemption granted by 
Law, when he blames thoſe, who, upon all Oc- 
caſions, defend Toleration and Liberty of Con- 
ſcience, cannot be thought to reflect on the Defen- 
ders of that legal Exemption or Indulgence which 
he himſelf approves and defends: He doth indeed 
ſuggeſt it to be one Part of the Character of a falſe 


Brother, upon all Occaſſons to defend Toleration 9nd 
| Liberty 
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Liberty of Conſcicnee, and to excuſe the Separation, 
lay the Fault upoil the true SOS of the Charch, or 
carrying Matters too High. Which univerſal De- 
{ence of Toleration, and Excuſe of Separation, at- 
tended with the laying the Fault of ſuch Separa- 
tion upon the true Sons of the Church, arc by him 
ſointly mentioned in one and the fame Clauſe of 
the Sentence, and in one and the ſame Branch of 
the Character. So that his Reflection doth not 
extend to all who defend Toleration and Liberty 
of Conſcience, much leſs to thoſe who defend the 
Exemption granted by Law to Proteſtant Diſſen- 
ters; but to ſuch only, who at the fame Time 
they defend univerſal Toleration and Liberty of 
Conſcience, do allo excuſe the Separation, an lay 
the Fault thereof upon the true Sons of the Church, 
for carrying Matters too high. And theic he did 
then, and ſtill doth, with all Humility, CONCELVE 
to be juſtly blamcable, and, if Members of this 
Church, to be falſe Brethren. 
And as to that Part of the ſecond Article, 
u hereby the laid Henry Sac heverell is charged with 
aiterting, That 9yeen Elizabeth was deluded by 
Archbiſhop Grindall, to the Toleration of the Ge- 
nevian Diſcipline; he the ſaid Henry Sucheverell 
ſaith, he hambly concerves he hath good Authority 
trom the H iſtories and Monuments ot thoſe Times 
tor fuch Aſſertion; but whether he hath, or hath 
not, he humbly apprehends luch Aſſertion to be 
no Proot of his maintaining or ſuggeſting, That 
the Exemprion of Proteſtant Subjects diſſenting 
trom the Church of Eugland from the Penalties of 
certain Laws, granted by an Act made in the firſt 
Year of the Reign of King I illiam and Queen 
Mary, (which Exemption he ſuppoſes to be in- 
tended by the legal Indulgence or Toleration 
granted to Diilenters, mention'd in the Preamble of 
the Articles, and by the Toleration granted by 
Law, mentioned in this ſecond Article) is unrea- 
ſonable, or the Allowance ot it unwarrantable. For 
he 1s humbly of Opinion, that there is a wide and 
manifeſt Dilference between a Toleration of the 
Genevian Diſcipline, and an Exemption of Prote- 
ſtant Difienters from the Penalties of certain Laws; 


between a Toleration allowed meerly by the Re- 


gal Power, and an Exemption granted by Act of 
Parliament; which Exemption he is fo far from 
thinking unreaſonable or unwarrantable, that from 
the bottom of his Heart he wiſheth it, under the 
lunc Reſtrictions and Limitations, extended to 
all her Majeſty's Proteſtant Subjects throughout 
the whole Kingdom of Great Britain, 

And as to ſuch Part of the ſecond Article, 
whereby the ſaid Henry Sacheverell is charged with 
 Jeurrtloufly calling the ſaid Archbiſhop Grindall a 
falſe Sou of the Church, and a perfidions Prelate 
the ſaid Henry Sacheverell humbly hopes, that any 
harſhLxpreſſions he hath uſed concerning that Pre- 
ate may be rather excuſed, becauſe the faid Arch- 
bithop having permitted Innovations to be ob- 
rruded on the Church, did thereby incur the high 
Diſpleaſure of ſo good and pions a Princeſs as 
Queen Hligabeth, by whoſe Order he was ſuſpend- 
cd, and continued under ſuch Suſpenſion to the 
Day of his Death. However, the taid Henry Sa- 
cYevere// preſumes, that no Words ſpoken of an 
Archbiſhop above one. hundred and twenty Years 
lince deceaſed, will, in Conſtruction of aw, a- 
mount to an high Crime and Miſdemeanor. 

And as to ſuch Part of the ſecond Article, 
whereby the faid Henry Sacheverell is charged with 
maintaining, That it is the Duty of ſuperiour Paſtors 
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to thunder out their Eccleſiaſtical Anathema's again 

Perſons entituled to the Benefit of the ſaid Tolerati= 
on; he the ſaid Henry Sacheverell faith, That he 
doth not maintain or ſuggeſt that it is the Duty 
of ſuperiour Paſtors to thunder out Eccleſiaſtical 
Auathema's againſt Perſons entituled to the Benefit 
of the Toleration ; which Perſons, where he ſpeaks 
of ſuch Anathema's, are neither by him mentioned 
nor intended; but if the Expreſſions by him un- 
applicd to any, muſt be determined to any one 
ſort of Perſons, he humbly conceives, that the Con- 
nection of his Diſcourſe will determine them to 
thoſe ſehiſmatical and factious Perſons, who take 
Permiſſion for Power, and advance Toleration im- 
mediatzly into an Eftabliſhment ; and ſuch ſchiſ- 


matical and factious Perſons, he Ep _ * 
e 


hends, are not the Perſons entituled to the Bene- 
fit of the Act of Exemption, which was deſigned 
only to give ſome Eaſe to ſcrupulous Conſciences 
in the Exerciſe of their Religion. 

And as to the laſt Part of the ſecond Article, 
whereby the ſaid Henry Sac heverell is charged with 
inſolently daring or defying any Power on Earth 
to reverſe ſuch Sentences ;, the ſaid Henry Sac he- 
verell faith, That the Sentence which he the ſaid 


Henry Sacheverell dares any Power on Earth to 


reverſe, is ſuch, and ſuch only, as is ratified in 
Heaven; and ſuch Sentence he ftill affirms to 
be by any earthly Power irreverſible ; and hopes 
it will not be thought Inſolence in him to af- 
firm, what he conceives would be Blaſphemy in 
any one to deny : And doth further acknowledge 
himſelf firmly to believe, that ſome Sentences pro- 
nounced by the Paſtors of the Church are ratified 
in Heaven; and that ſome Perſons exempted from 
Puniſhment by the particular Laws of the Land, 
may yet by the Laws of Chriſt be juſtly liable 
to ſuch Sentence; and that Schiſm, or a cauſeleſs 
Separation from a Church impoſing no finful 
Terms of Communion, is a Sin, which expoſes 
the Perſons guilty thereof to the Cenſures of 
the Church. | | 


Auſever to the Third Article. 


As to fo. much of the third Article, as char- 
ges the ſaid Henry Sacheverell, That he doth falſe- 
ly and ſeditiouſly ſuggeſt and aſſert, that the Church 
of England is in a Condition of great Peril and 
Adverſity under her Majeſty's Adminiſtration ;, aud 
that, in order to arraign and blacken the ſaid Vote 
and Reſolution of both Houſes of Parliament, ap- 
proved by her Majeſty, he, in Oppoſition thereto, 
aoth ſuggeſt the Church to be in Danger The 
{aid Henry Sacheverell denics that he hath either 
aſſerted or ſuggeſted the Church of England to be 


in a Condition of great Peril and Adverſity under 


her Majeſty's Adminiſtration ; but he doth treely 
acknowledge, that he hath in his Sermon ſuggeſt- 
cd, That when National Sins are ripened up to à full 
Maturity, to call down Vengeance from Providence 
on a Church and Kingdom, debauched in Principles, 
and corrupted in Manners, and inftead of the true 
Faith, Diſcipline and Worſbip, given over to all Li- 
centiouſneſs both in Opinion and Practice, to all Sen- 
ſuality, Hypocriſy, Lewaneſs, aad Atheiſm, then 
we {that is evidently } all the Members of ſuch a 
Church or Kingdom, are in Danger in ſuch de- 
Plorablè Circumſtances. And thisSuggeſtion of Dan- 
fee ariſing to a Church and Kingdom from Vice and 
nfidelity, he humbly preſumes is not oppoſite to 
the Vote of the Two Houſes, or Seditious, but 
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entirely agrecable to what isſolemnly declared in an 
Act ot Parliament made the ninth and tenth of his 
late Majeſty King Milliam the Third, for the more 
effectual ſuppreſſing of Blaſphemy and Protane- 
neſs ; wherein it is affirmed, T bat many Perſons had 
vf late Tears openly avowed and publiſbed many blaſ= 
phemous aud impious Opinions, contrary to the Do- 
Frines and Principles of the Chriſtian Religion, great- 
ty tending to the Diſhonour of Almighty God, which 
might prove deſtructive to the Peace and Welfare of 
this Kiizzdom And he conceives, that ſince the 
paſſing that Act, the deteſtable Crimes for the ct- 
tectual ſuppreſſing of which that Act was intended, 
have greatly increaſed. And the faid Henry Sache- 
de rell ſaith, the Suggeſtions by him made of Dan- 
gers ariſing to us from Vice and Infidelity, he ap- 
prchends to be in no wiſe more ſeditious or re- 
pugnant to the Vote of the TWO Houſes appro- 
ved by her Majeſty, than the like Suggeſtions oc- 
curring in the ſolemn Prayers of the Church Au- 


thorized by her Majeſty, and frequently uſed be- 
ſore each Houle of Parliament; wherein wwe be/zech 


Cod, that no Seditiou may diſturb this State, nor 
Sehiſm diſtract this Church; and that he would give 
us Grace ſeriouſly to lay to Heart the great Dangers 
we are in by our unhappy Diviſions. 

And as to fo much of the ſaid third Article, 
whereby 'tis charged, T hat the ſaid Henry Sache- 
verell, as a Parallel, mentions a Vote, That the Per- 
ſon of King Charles the Firſt was voted to be out of 
Danger, at the ſame Time that his Murderers were 
conſpiring his Death; thereby wickedly and malici- 
ouſly in{inuating, that the Members of both Houſes who 
paſſed the ſaid Vote, were then conſpiring the Ruin 
of the Church; he the ſaid Henry Sac heverell doth 
ſay, That he doth not draw any Parallel between 
the Vote concerning the King's Perſon, and the late 
Vote of the Two Houſes, which he neither there, 
nor elſewhere in his Sermon, mentions : But had 
he ſuggeſted one Vote to be Parallel to the other, 
which he hath not, yet would not he thereby have 
wickedly and maliciouſly inſinuated, thatthe Mem- 
bers of both Houſes, who paſſed the late Vote, 
were then conſpiring the Ruin of the Church; but 
would only have intimated, that as ſome Perſons 
were conſpiring the Murder of the King, whilſt 
others, no way 1 to their wicked Intentions, 
voted his Perſon to be out of Danger; ſo when 
the Two Houſes voted the Church of England to 
be in no Danger under her Majeſty's Adminiſtrati- 
on, there might be ſome others who were conſpi- 
ring the Ruin of the Church ; and many others, 
who, by their Vice and Infidelity, were drawing 
down God's Vengeance both on Church and 
Kingdom. | 

As the Vote of both Houſes, made four Years a- 

o, did concern thoſe only who did then inſinuate 
the Church of England to be in Danger under her 
Majeſty's Adminiſtration ; ſo it cannot, he pre- 


ſumcs, affect thoſe who do now ſuggeſt the Chri- 


ſtian Faith, which is the Foundation upon which 
every Chriſtian Church ſtands, to be endangered by 
thoſe Athciftical and Irreligious Principles which 
arc daily from the Preſs propagated amongſt us, 
notwithitanding the Proviſion made by the ſaid 


Act tor ſuppreſſin ny and Profaneneſs: 


So that the ſaid Heury Saheverell thinks, that he 
might with Truth affirm (as he did in his Sermon 
preached at Derby ) That there were never ſuch out- 
ranions Blaſphemies _— God and all Religion, Na- 
tural as well as Revealed, vented publickly with Im- 
puity, in any Chriſtian Church or Kingdom in the 


whole World, as at preſent in our OWN ; Of Which AL 
ſertion the ſaid Henry Sacheverell is ready to pro- 
duce undeniable and ample Proofs, if called thercts, 


Anſwer to tho Fourth Article. 


As to the fourth Article, it contains ſeveral Char- 
ges of a very high and criminal Nature, of which 
the ſaid Henry Sacheverell knows his Heart to he 
entirely innocent; and he obſerves with Comfort 
That whereas in the former three Articles he js 
ſaid to have maintained or aſſerted, as well as to 
have ſuggeſted, the Doctrines and Things therein 
laid to his Charge, in this fourth Article he is 
not accuſcd of maintaining and aſſerting, but bare- 
ly of ſuggeſting what is therein contained : And 
he humbly hopes, that bare Suggeſtions or Inſi- 
nuations, could they with any Colour or Probahj- 
lity be made out, as he is fully ſatisfied they can- 
not, will not, under the moſt mild and gracious 
Government, (at a Time when ſeveral new Lays 
have been made for ſecuring the Liberties of the 
2 by your Lordſhips, the great Guardians 
of our Laws and Liberties, be adjudged ſufficient 
to involve an Engliſh Subject in the Guilt and Pu- 
niſhment of high Crimes and Miſdemeanors. 

To the ſeveral Parts of the ſaid fourth Article, 
the ſaid Henry Sac heverell doth in all Humility 
anſwer ; As to ſuch Part thereof whereby it is 
charged, That the ſaid Henry Sacheverell, in his 
ſaid Sermons and Books, doth falſely and maliciouſly 
ſuggeſt, that her —— Adminiſtration, both in 
Eccleſiaſtical and Cuil Affairs tends to the Deſtruc- 
tion 1 the Conſtitution ; he the ſaid Henry Sache- 
verell ſaith, "That he hath not made any mention, 
in either of his Books or Sermons, of her Ma- 
jeſty's Adminiſtration in Eccleſiaſtical or Civil 
Affairs, or of her Miniſters : So far is he from 
ſuggeſting that her Majeſty's Adminiſtration, both 
in Eccleſiaſtical and Civil Affairs, tends to the 
Deſtruction of the Conſtitution, that amongſt the 
incſtimable Bleſſings which are owing to our De- 
liverance — commemorated on the fifth of 
November, he reckons this to be one, That her Ma- 

jeſty, the good and pious Relid of the Royal Family, 
ſits now happily upon the Throne of her Anceſtors ; 
and prays that God may long preſerve Her, for the 
Comfort and Support of the Church; and profeſer 
that what he ſpoke proceeded from a tender Concern 
for her Majefty"s Perſon and Government : And in 
the Dedication alſo of his faid Sermon preachcd at 
St. Pauls, ſolemnly declares, as he did before in 
his Diſcourſe, That his only Aim and Intention was 
earneftly to- * the Safety, Rights, and Eſta- 
N of her Majeſty, together with thoſe of the 
Church. 5 

And as to ſuch Part of the ſaid fourth Article, 
whereby it is charged, That the ſaid Henry Sache- 
verell doth ſuggeſt that there are Men of Chara#ers 
and Stations in the Church who are falſe Brethren, 
the ſaid Henry Sacheverell faith, That the filſe 
Brethren, as deſcribed by him in his Sermon, 47? 
either thoſe who propagate falſe Dodrines, or Wh 
give up the Diſcipline and Worſhip of the Church, 
or who are for a Neutrality in Religion, or who wiſh 
well to the Church of England, and are ready to ſ4ctt- 

„ice their Perſons and Eftates in her Vindication, bit 
do not fhew their Zeal in the Communio! of the 
Church, as well as for it, in Obeying her Precepts, 
as well as defending her Rights. Theſe being the 
ſeveral ſortsof falſe Brethren enumerated by the fai 

Henry Sacheverell, if he ſhould have ſuggeſted that 


there are Men of Characters and Stations in _—_ 
2 


1709. for HI gh- Cr Imes 
and State, (Words by no Means reſt rained to the 
higheſt Characters and Stations) to whom the De- 
nomination of falſc Brethren, in ſome or more 
Scnſes of that Word, as by him interpreted, doth 
belong, he humbly hopes that ſuch Suggeſtion 
would not be deemed Falſe, Malicious, or highly 

iminal. | | 
— 28 to ſuch other Part of the faid tourth 
Article, whereby it is charged, That the ſaid Heu- 
ry Sacheveretl doth ſuggeſt, That there are Men of 
Charafers aud Stations in the Charch and State, 
% do t hemſelves weaken, undermine, and betray, 
and do encourage and put it into the Power of 
ethers who are profejſed Enemies, to overturn and 
deflroy the Conflitution and Eſtabliſhment ; the ſaid 
Henry Sicheverell denieth that he ſuggeſteth any 
ſuch Things concerning Men of Characters and 
Stations in Church and State. Where he ſpeaks 
of thoſe who weaken, undermine, and betray, and 
encourage aud put it in the Power of our profeſſed 
Enemies to overturn and deſtroy the Conſtitution and 
Eſtabliſhmeiit, there Men ot Characters and Stations 
arc not mentioned by him; and where he mentions 
Men ot Characters and Stations, twelve Pages at- 
terwards, the only Place wherein he mentions 
them, there he tpcaks nothing of weakning, un- 
dermining and betraying, or encouraging and 
pucting it in the Power of our profeſſed Enemies 
to overturn and deſtroy the Conſtitution and E- 
ſtabliſiment: And hopes therefore that he ſhall 
be no ways anſwerable for a ſuppoſed Reflection, 
which depends upon the Conjunetion of Paſlages 
ſo widely diſtant from, and ſo little relating to 
cach other. The Weakners, Underminers and 

Betraycrs of our Conſtitution, and the Encoura- 

gers to whom the ſaid Heury Sac heverell doth in 
any Part of his Sermon refer, will, he JO 

upon a candid Examination of thoſc Paſſages, ap- 

car to be one of theſe three Sorts of Perſons z ei- 
ther, Firſt, ſuch as by their Writings endeavour to 
ſubvert the Feandation of our Church and State; or, 

Secondly, fuch, whether Writcrs or others, who are 

for a Latitudinarian Heterogeneous Mixture of all 

Perſons of what different Faith ſoever, uniting only 


in Proteftaucy, which world let into her Bowels thoſe 


who neither believe her Faith, own her own Miſſion, 
ſubmit to her Diſcipline, or comply with her Litur- 
gp; which he afterwards fliles the Model of an tt- 
uiverſal Coalition ;, or, Thirdly, thoſe occaſional Con 
tormfts, who have ſo far eluded the Corporation and 
Teſt Acts, by their abominable Hypocriſy, as to have 
andermued the Foundations, and endangered the 
Government, by filling it { as far as they could with 
its profeſſed Enemies, that is, with themſelves. Of 
all theſe, and their Fincouragers, the ſaid Henry 
Sacheverell confeſſes himſelf to have ſuggeſted that 
they do, in his Opinion, weaken, undermine and 
betray the Conſtitution: But that either theſe, 
or their Encouragers, arc Men of Characters or 
Stations in the Church or State, he hath not any 
where ſuggeſted. | 
And as to ſuch other Part of the ſaid fourth Ar- 
ticle, which chargeth the faid Henry Sac hewerell 
with charging her Majeſty, and theſe in Authority 
under Her both in Church and State, with a general 
Maler Alditiniſiration; the ſaid Henry Sacheverel} 
ſaith, That he abhors the Thoughts of bringing 
any Charge againſt her ſacred Majeſty, whom 
he never mentions, but in Terms of the profound- 
eſt Duty and Reſpect. Nor doth he tax thoſe in 
Authority with a General, or with any Male-Ad- 


1 ; which is a Word he hath never uſed, 
DL. Ys 
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nor (as far as he can find) any other Word or 
Words by which the Thing is imply'd. So far is 
the ſaid Henry Sacheverell from making any un- 
dutiful Reflections upon her Majeſty or her Ad- 
miniſtration, that in the ſeveral Writings that he 
has publiſhed, ſince her happy Acceſſion to the 
Throne, particularly in one which 1s an avowed 
Defence of her Title to the Crown, and Iuſti fica- 
tion of her entring into a War with France and 
Spain, he hath expreſſed himſelf with the moſt 
Hearty and Loyal Zeal for her Majeſty's Perfon, 
Government, and Adminiſtration. 

And as to ſuch other Part of the faid fourth Ar- 
ticle, whereby it is charged, That the ſuid Henry 
Sacheverell, as a publick Incendiary, perſwades her 
Majeſty's Subjeds to keep up a Diſtinction of Facti- 
ons aud Parties ; the ſaid Heury Sacheverell ſaith, 
That he is ſo far from being guilty of this Charge, 
that in his faid Sermon he invites the Separatiſts 
to renounce their Schiſm, and come ſincerely into 
the Church; and complains of thoſe who have vil- 
lainouſly divided Us with the knaviſh Diſtin#ions of 
Hizh and Low Chur h- Menu, and _ we may be 
one Fold under one Shepherd; and that all thoſe 
zvidious Diſtin#ions, that now diſtract and con- 
found Us, were loſt, ſo that we might be terrible 
like au Army with Banners, to our Enemies, who 
could never break in upon ſuch an uniform and well 
compacted Body. | „ | 

And to ſuch other Part of the ſaid fourth Ar- 
ticle, as chargeth, That the ſaid Henry Sacheverell 
inſtills grounaleſs 3 aud foments deſtructiue 
Divifions among her Majeſty's Subjects; the ſaid 
Henry Sacheverell ſaith, That in his ſaid Sermon, 
he, on the contrary, rebukes and condemns thoſe, 
who, by falſe Iuſinuations, ani raiſing groundleſs 
1 and Fears, embroil the Public, and 

ring it into Confuſion. | 

And as to ſuch other Part of the fourth Arti- 
cle, whereby it is charged, That the ſaid Henry 
Sacheverell excites aud ſtirs up her Majeſty's 
Subje#s to Arms and Violence ; the ſaid Henry Sa- 
cheverell ſaith, God forbid that he ſhould be 
guilty of ſo heinous a Crime, who afferts the ut- 
ter Illegality of Reſiſtance to the Supreme Power 
upon any Pretence whatſoever ; which Aſſertion 


he conceives to be the chief, if not only Ground 


of the Charge exhibited againſt him in the firſt 
Article. | 

In Confutation of this Charge, he begs leave 
to recite one Paſſage out of his Sermon preached 
at Derby in the following Words: We may be 
Partakers of other Mens Sins, if we do not, to the 
utmoſt of our Power, endeavour to prevent or ob- 
ſtrud their Commiſſion, when they manifeſtly endan- 
ger the Good of the Publick : As we are Mem- 
bers of any Government, or Society, we are all obli- 
ged in Point of Honour, Intereſt and Conſcience, 
to maintain its Security, promote its Welfare, and 
guard it againſt fatious Deſigns, or ſæditious Con- 
ſpiracies that may threaten its Conſtitution, diſcom- 
poſe its Peace, or violate and ſubvert its Laws. 
God and Nature have inveſted every Subject from 
his Cradle, with a Commiſ/ion to engage, diſcover 
and diſappoint the Enemies of his Church and Coun- 
try; aud he that is either privy to, induſtriouſly 


conceals, or any way abets their ſchiſmatical, th 


legal or rebellious Enterprizes, both in the Eyes 
of human as well as divine Laws, is an Accom- 
plice and Partaker in the Guilt, a Traytor to God 
and his Prince, a Patron aud Protector of Inju- 
ſtice, aud à common Adverſary to himſelf as well 
| 4 0 2 | as 
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as all Mankind. And the ſaid Henry Sac heverell 
hopes, what he hath ſaid in the Dedication of the 
tame Sermon, That there are not wanting ſviie t0 
preach the Truth, and others to ſupport it, at the 
Expence of their Lives and Fortunes; will not be 
conſtrued as excifing her Majeſty's Subjects to 
Sedition and Rebellion ; fince that Truth which 
he commends ſome tor Preaching, and others tor 
Supporting, is by him oppoſcd to the Attempts 
of thoſe who betray and run down the Principles 
and Intereſts of our Church and Conftitution ; 
and ſince, he there deſervedly commends the 
High-Sheriff of that County, on the Account ot 
his ſteady Loyalty and Zeal to ſerve her Majeſty 
and the Government, for which he hath been ſo 
remarkably diſtinguiſhed. | 
In the Sermon preached at St. Paul's, he doth 
indeed excite Chriſtians to put on the whole Armour 


f God, as wreſtling, not only againſt Fleſh and Blood, 


but againſt Principalities, againſt Powers, againſt 


the Rulers of the Darkneſs of this World ; againſt 
ſpiritual Wickedneſs in high Places. But he hath 


learned from the ſame St. Paul, That the Arms of 


Reſiſtance taken up by the Subjects againſt the 


higher Powers, are no Part of theſpiritual Armour; 
and the Principalities and Powers by him menti- 
oned, being plainly diftinguiſhed from Fleſh and 
Blood, cannot, he thinks, be ſo far miſinterpreted, 
as to be underſtood of carthly Potentates and 
Rulers. | | 

And as to ſo much of the ſaid fourth Article, 
whereby it is charged, that he the ſaid Henry Sac he- 
verell doth wickedly wreſt and pervert divers Texts 
and Paſſages of Holy Scripture, that his ſaid ma- 
licious and ſeditious Suggeſtions may make the 
ſtronger Impreſſion upon the Minds of her Maje- 
|y's Subjects; the ſaid Henry Sac heverell ſays, That 
having no malicious or ſeditious Suggeſtions to Im- 
print, he could not intend to wreſt any Paſſages of 
the Holy Scripture to that wicked "1 Hard 


is the Lot of the Miniſters of the Goſpel, if when 
they cite the Word of God in their general Ex- 


hortations to Piety and Virtue, or in their Reproots 
of Mens Tranſgreſſions, or where they are lament- 


ing the Difficultics and Conflicts with which the 


Church of Chriſt, whilſt Militant here on Earth, 
muſt always ſtruggle, the ſeveral Texts and Paſſages 
by them cited, ſhall be ſaid to have been by them 
meant of particular Perſons and Things, and ſhall 
be conſtrued in the moſt Criminal Senſe, and be 
made by ſuch Conſtruction one Ground of an Im- 
peachment for High Crimes and Miſdemeanors. 
And as to all other Matters and Things in the 
ſaid Articles contained, and not herein be- 
fore particularly anſwered unto, the ſaid 
Henry Sacheverell ſaith, he is not Guilty of 
them, or any of them, in Manner and Form 
as the ſame are charged upon him in and by 
the faid Articles ; and humbly ſubmits him- 

ſelf to your Lordſhips Judgment. 


HENRY SACHEVERELL. 


7 he Commons Replication to the Anſwer of 
Doctor Henry Sacheverell. 


H E Commons have conſidered the Anſwer of 
Henry Sacheverell, Doctor in Divinity, to the 
Articles of Impeachment exhibited againſt him by 
the Knights, Citizens, and Burgeſſes in Parliament 
Aiſembled ; and obſerve, that there are many 
Things in it not warranted by the Courſe of Pro- 
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1ncite them to dition and 


ceedings upon Impeachments, foreign to the Char e 
of the Commons, unbecoming a Perſon Impeach, 
ed, and plainly deſigned to reflect upon the Ho. 
nour of the Houſe of Commons in this Proceed. 
ing, for which they might demand your Lord- 
9 immediate juſtice. N 

ut the Commons being ſenſible that the Na- 
ture of the Crimes whereot he ſtands Impeacheg 
and the Neceſſity of bringing him to a Ipcedy ard 
exemplary Punithment, require that all Occaſions 
of Daly ſhould be avoided, and not doubting that 
your Lordſhips will in due time vindicate the Ho- 
nour of the Commons, and the Juſtice of their 
Proceedings; the Commons do Aver their Charge 
againſt the ſaid Heury Sacheverell for High Crimes 
and Miſdemeanors to de true, and that the ſaid 
Henry Suc heverell is Guilty in ſuch manner as he 
ſands Impeached, and that the Commons will be 
ready to prove their Charge againft him at ſuch 
convenient Time as ſhall be appointed for that 
Purpoſe. 


Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed with your Evidence. 


Mr. Attorney MM Lords, by Command 


Sir J. Mountague. of the Knights, Citizens 
and Burgeſſes in Parliament Aſſembled, we appear 
in Behalt of all the Commons of Great Britain, to 
make good the Impeachment againſt the Priſoner 
at the Bar, Doctor Henry Sac heverell. | 

The Miſdemeanors he ſtands accuſed of are 
ſpecified in the Articles which have been juſt now 
read to your Lordſhips, and the Facts there 
charged, are laid to have been done with a wicked, 
malicious, ſeditious Intention, to undermine and 
ſubvert her Majeſty's Government, and the Pro- 
teſtant Succeſſion as by Law Eftabliſhed ; to de- 
fame her Majeſty's Adminiſtration ; to aſperſe the 
Memory of his late Majeſty King William; to tri- 
duce and condemn the late happy Revolution; 
to contradict and arraign the Reſolution of both 
Houſes of Parliament; to creat? Jealouſics and 
Diviſions amongſt her Majeſty's Subjects; and to 
ebellion. 

My Lords, If this Charge is made good (as I 
am apt to think it will) I may preſume to ſay, 
no Words can either aggravate or alleviate the 
Offence. | 

My Lords, our Proofs in this Caſe will arife 
from Evidence which carnot be liable to the Im- 
qo of being over-aw'd by the Weight of the 

roſecutors, or corrupted or perverted ; for out ot 
his own Mouth we ſhall charge him, and by his 
own Words and Sermons we ſhall convict him. 

My Lords, I can with Truth ſay, That it is no 
{mall Trouble to the Commons of Great Britain, 
to have this Occaſion of coming in this Manner be- 
fore your Lordſhips : Could they have ſatisfied 
themſelves that her Majeſty's Honour, the Safety 
of her People, and the Proteſtant Succeſſion as by 
Law Eſtabliſned, were not highly concerned to 
bring this Man to ſpeedy Juſtice, they could very 
willingly have ſpared your Lordſhips this Trouble. 

But when they contider'd of what Import it was 
tothe Nation, how much it concerned the very Be- 
ing of our Conſtitution, to diſcountenance and put 
an End to ſuch Sort of ſeditious Proceedings as the 


Doctor and ſome others of his Brethren have been 


lately practiſing in divers Parts of the Kingdom, 


they could not think otherwiſe than that it was 3 


Matter fit for the Grand Inqueſt of the Nation to 


take Notice of: And finding it to be a Cauſe of ſo 


gr cat 
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great Moment to the Publick, they judg'd it fit to 
be taken under their own Management, and not 
truſt it to the Deciſion of any inferior Tribunal. 
And, my Lords, it muſt be agreed that your Lord- 
ſhips are the only proper Judges, when the whole 
Commons of Great Britain find it neceſſary to be 
the Proſecutors ; nor can Doctor Sacheverel] have 
any juſt Cauſe to complain of this manner of Pro- 
ceeding, when it gives him ſo publick an Opportu- 
nity of defending himſelf (it his Innocence can 
clear him;) and what can he deſire more, when he 
lies under ſo heavy an Accuſation, than to have your 
Lord{hips for his Judges, who have already ſhewn 
your great Indulgence to him, by allowing him (as 
the noble Lord from the W oolpack juſt now ob- 
ſcrv'd) all the Advantages a Man under his Cir- 
cumſtances can ask, or deſire to have? 

My Lords, This Proſecution took its Riſe from a 
Complaint that was made in the Houſe of Com- 
mons the thirteenth of December laſt, of two Books. 
which had been lately printed and publiſhed under 

the Name of Doctor 1 Sac heverell. The Books 
being delivered in, ſeveral Paragraphs were read; 
and by divers Paſſages, too many for me now to 
enumerate to your Lordſhips, it did plainly appear 
that both Books did contain very ſcandalous and 
ſeditious Matter, highly reflecting upon the Queen 
and Her Adminiſtration. | 

Hercupon the Doctor was ordered to attend; 
which he did accordingly the next Day, and at the 
Bar of the Commons Hſe own'd and avow'd both 
Books to be his; 'That they were Sermons he 
himſelf had preached ; and that he had cauſed 
them to be printed and publiſhed. | 

After ſuch a Confeſſion, Your Lordſhips may 
imagine Her Majeſty's Dutitul Commons did ex- 
preſs their juſt Reſentments of the great "= 
and Injuries that were done to Her Majeſty, and all 
that were in Authority under Her; and immedi- 
ately ordered this Impeachment. | 

Your Lordſhips will perceive, by Peruſal of 
the Sermons ws Epiſtles Dedicatory, that the 
Deſign and Dritt of the fame 1s to pony the 
People with ſtrange Notions, and terrible Appre- 


henſions of the Danger they are in, by a general fb 


Malc-Adminiſtration of the Publick Affairs both 
in Church and State. | 
That both theſe Sermons were preached upo 
Publick Occaſions; and had, fince the Printing 
thereof, been handed about with more than ordi- 
nary Th. ny | 

One of theſe Books is intituled | T he Communic a= 
tion of Sin, | being a Sermon preached at the Aſ- 
ſizes held at Derby in Anguft laſt: And becauſe 
the Doctor thought he had not {aid enough againſt 
the Queen and Her Government in the Sermon, he 
alfixes a Dedication to it, wherein he affirms, That 
the Principles of our Church and Conſtitution are 
ſhamefully betrayed and run down : That both are 
perſecuted, on the one Side by rude and preſump- 
tuous Inſults, and baſe undermining Treachery on 
the other; and that this Perſecution is carried on 
by aſſociated Malignants. | 

The other Sermon was preached at St. Paul's, 
London, on the Fifth of November, which is a 
Day ſet apart for a general Day of Thankſgiving, 
tor two very great Deliverances vouchſafed to this 
Nation, by the Diſcovery of the Gun-Powder Plot, 
and the Arrival of his late Majeſty King Wil- 
tam, to redeem us from Popith Tyra and Ar- 
bitrary Power. | | 
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My Lords, When ye come to hear this Sermon 
read, I am confident that it muſt appcar very 
ſtrange to find, that when there were two ſuch 
memorable Occaſions for the Doctor to have ſet 
forth his Eloquence in a Thankſgiving-Scrmon, 
he ſhould in great Meaſure paſs by both the Bu- 
ſineſſes of the Day, and entertain his Audience with 
a long Harangue of the deplorable Condition the 
Church was in; not ſo much from Papiſts, (the 
avowed Enemies of the Church) as from her pre- 
tended Friends, as he calls them, the falſe Sons of 
the Church, who were crept into her Bowels, and 
ſhewn themſelves to be perfidious Brethren, by de- 
fending Toleration and Liberty of Conſcience, and 
favouring the Diſſenters. 

And to ſhew his little Liking of the great Work 
which was begun to be wrought on that Day by 
the Arrival of His late Majeſty, the chief Tum 
of his Diſcourſe is to cry up Non-Reſiſtance and 
Pathve Obedience. | 

And to make it moſt evident, that what he ſaid 
of Non-Retiftance, was to caft black and odious 
Colours upon the Revolution; he lays down a 
General Potition, T hat it is not lawful, upon any 
Pretence whatſoever, to make Reſiſtance to the Su- 
preme Power ; which Supream Power, by other 


Paſſages, he explains to be the Regal Power. 


And being apprehenſive that everyone that heard 


him talking in that manner againſt Reiiſtance, 
would fee plainly he was cenſuring and con- 


demning the Means that brought about the Revolu=- 


tion, and being deſirous to caſt as heavy Reflections 


as he could upon the Memory of King Milliam, he 


aſſerts, That the Prince of Orange, in his Declara= 
tion, utterly diſtlaimed all mauner of Reſiftance. 
My Lords, Every Body knows, that knows any 
thing of the Revolution, That the Prince of Orange 
came over hither with an armed Force; and that 
in ſeveral Paragraphs of his Declaration, (the Do- 
ctor ſpeaks of) His late Majeſty invites aud requires 
all Peers of the Realm, both Spiritual and Temporal 
Lords, all Gentlemen, Citizens, and other Commoners, 


to come in and aſſiſt him, in order to the executing 


that Deſign he had then undertook, againſt all that 
ould endeavour to oppoſe him. 
Therefore it muſt be accounted very ridiculous 


for the Doctor to advance ſuch a Polition, if he 


had no further Meaning in it, than to give an Ac- 
count of the Prince of Oranges Deſign in coming 
over here into England. | 
And this will make it neceſſary for your Lord- 
ſhips to conſider what is the true Meaning of this 


Aſſertion: Is it not plainly to make the Prince of 


Orange ſay one thing, and at the ſame time do 
_ another ? And can this be done with any 
other 
late King William £2 

Then as to his Diſcourſe concerning Paſſive Obe= 
dience and Non-Reſiſtance, in ſuch Latitude as is 


there mention'd; what could it tend to, but to caſt 


Reflections upon that Reſiſtance, which was the 
Means which brought about the Revolution ? 
For was there any Occation at that time to be 
ſo earneſt to cry down Reſiſtance, and preach up 
Paſſive Obedience? 
Can any one pretend to ſay, there were any 
Symptoms of Diſcontent throughout the Nation, 
in any Parts thereof? ; 
No: To our Comfort be it ſpoken, no Reign, 
no Age, no Hiſtory, can give a better Account of 
the good Diſpoſitions of the People to their Sove- 
reign. 


eſign, than to aſperſe the Memory of the 


— 
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reign. Thercſore ſince the Preaching theſe Do- 
ctrines was needleſs, it does favour of ſome 


wicked Deſign, to be talking ſo unſcaſonably of 


If what the Doctor very frequently aſſerts in 
Mis Sermon be true, 7 ha: all are falſs Sons of the 
Church, who afſiſted in bringing about the Revolu- 


"tion, or that jorned iu the Oppoſition that was made 


to the Encroachments which were begun by evil Mt- 
aufters in the Reign of King James the IId. age 
our Religion and Liberties; let the Doctor a little 
conſider, how tar his Character of a Falſè Brother 
may be carried! 

Every Body knows, that liv'd in thoſe Days, that 
the Body of the Clergy of the Church of England 
made a noble Stand againſt the Encroachments 
which were then making, and appear'd as active 
as any of the Laity. 33 

And was it not by their Writings, Preaching, 
and Example, thut the Nobility and Gentry were 
animated to maintain and defend their Rights, Re- 
ligion, and Libertics* And as an undoubted Mo- 
nument that this was the Senſe of the whole King- 
dom at the Time of the Revolution, it is enter'd 
in the Journal of the Houſe of Commons, on the 


firſt of February, 1688. 


That the unanimous Thanks of the Houſe was 
given, Nemine Contradicente, to the Clergy of the 
Church of England, for the great Service they had 
done their Religion and Country, by the Oppoſition 

? . 7 — = 
they had made to the Execution of the Eccleſiaſtical 
Commiſion, and their refuſing to read the King's De- 


 elaration for a Toleration, which was then founded 


#pon the diſpenſing Power. | | 

And how did the Archbiſhops receive the Meſ- 
ſage that was ſent them upon this Occaſion, that 
they might communicate that Reſolution to the 
Clergy in their reſpective Dioceſes? 

Our Journals tell us, That Mr. Leviſon Gower 
the next Day acquainted the Houſe of Commons, 
that he had attended the two Archbiſhops, ac- 
cording to Order, with the Thanks of the Houle; 
and that Archbiſhop Sarcreft, and the then Arch- 
biſhop of York, returned their Thanks to the 
Commons tor themſelves, and in Behalf of all 
their Clergy, tor their tavourable Vote. 

Your Lordſhips ſee, the Commons were then 


happy enough to be thought favourable to the Cler- 


gy of the Church of Euglaud; and yet thoſe very 
Commons were the Men who paſſed the Joleration- 
Ad, for exempting Proteſtant Diſſenters from the 
Penalties of certain Laws, as one of the moſt ne- 
ceſſary Acts for the Good of the Kingdom. 

And were they not encouraged to go about that 
Charitable Work, by the Petition of the ſeven Bi- 
ſhops, preſented to King James; wherein they ac- 


quainted him, That it was not for want of a due 


Tenderneſs to Diſſenters, which made them refuſe 
reading his Declaration for Toleration to Diſſenters; 
in relation to whoin, they were willing to come to ſuch 
a Teinper as ſhould be thought fit, when the ſame 
came to be conſidered in Parliament. 

But now the ſame hath been conſidered in Par- 
lament, and the Loleration hath been ſettled and 
eſtabliſhed by the Legiſlative Authority of the 
Kingdom, and hath been ratity'd and approv'd of 
in this Reign, by Her Majeſty and both Houſes of 
Parliament; Doctor Sacheverel! belike diſapproves 
of it, and is pleaſed to tell us in a moſt extraor- 
dinary Manner, That a Man muſt be very weak, or 


fomething worſe, that thinks or pretends the Diſſeti- 


ters are to be gained by any other Grants and lndut- 


ſuc 


gences, than giving up our whole Conſlitution « 4 
he. that recedes the leaft Tittle from it, to Eine 
aud ingratiate with theſe clamorous, inſatiab;. 
Church-devouring Malignants, knows not wha "_ 
rit they are of. ack 

After ſuch an ample Declaration of his Oyin; 
on, what tatal Conſequences will attend the = 
ing Indulgences to Diſſenters, Can the Doctor ima- 
vine, that his ſaying, in his Anſwer to the Arti. 
cles, That he intends not to caft the leaſt znvidings 
Reflection upon that Indulgence the Governme: H, 
condeſcended to give them, will take off the hard 
Cenſures he hath paſs d upon Difienters ? 

And, my Lords, it an Archbiſhop, who hach 
becn dead almoſt a hundred and twenty Years, can. 
not be permitted to reſt quiet in his Grave, but 
muſt have foul Aſperſions caſt upon his Memory 
as being a falſe Son, and a perfidious Prelate of the 
Church, for intercceding (as Doctor Sac heverell ſays 
with Queen Elizabeth tor the Diſſenters in a 
Days: What muſt the preſent Archbiſhops and Bi- 
ſhops of our Church expect from Doctor Henry 
Sacheverell, if they do not thunder out their Eccle- 
ſiaſtical Anathema's againſt Diſſenters as often as 
the Doctor ſhall think there is Occaſion tor them? 

My Lords, I perceive the Doctor hopes to ſalve 
all he hath ſaid againſt Toleration to Dit enters, by 
a nice Diſtinction he hath hit upon between an In- 


dulgence and a Toleration. 


Therefore he tells your Lordſhips, That upon the 
moſt diligent Enquiry, he hath not been able to in- 
form himſelf that a Toleration hath been granted by 
Law. | 

Can the Doctor pretend to ſay, that this Word 
Toleration has never been made uſe of to expreſs 
the Religious Liberty and Indulgence that is granted 
and allowed to Diſſenters? If we wanted Authori- 
ties to juſtify the Uſe of the Word, after the Doctor 
has made uſe of it in the ſame Senſe over and over, 
in many Paſſages in his Sermon, as will be taken 
Notice of by the Gentlemen that arc to make good 
the ſecond Article, the Doctor might be put in 
Mind, that Her Majeſty in Her Speech from the 
'Throne, on the 17th of December, 1705, hath 
been pleaſed to declare, That fbe will inviolally 
maintain the Toleration. — | 

My Lords, As the Time was moſt unſeaſonabl: 
for the Preaching ſuch Doctrines as theſe, ſo the 


Place was very 3 for a Lecture of Politicks: 


For your Lordſhips do perceive this latter Sermon, 
which was Preached on the fifth of Newember laſt, 
was Preach'd in the great Metropolis of this King- 
dom, before the Lord-Mayor, Aldermen, and Ci- 
tizens of London; from whoſe ſteady Loyaly to Her 
RO: and firm Affections to the Revolution, 

vaſt Sums have been contributed for carrying 
on this long War againſt France, which hath prov- 
ed ſo fatal to the ee King, and other Enemies 
of this Kingdom. N 

And what more likely to give a fatal Wound to 
the Publick Credit at this Time, than ſuch Doctrine, 
which tends to the Overthrow of all the Acts of 
Parliament which have been made in Support ot 
this Conſtitution. | | 

And how ftrange an Attempt was it for the Do- 
Cor to preach againſt the Revolution and this Go- 
vernment, before thoſe Citizens who owe the Re- 
ſtoration of their Charters, and all their Fra- 
chiſes and Immunities to it. . 

But, to do Juſtice to the Doctor, he in his An- 
ſwer denies he hath ſaid any thing of the Means 
which brought about the Revolution. had 
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17 
And, if your Lordfhips can believe him, he ſays, 
te has endeavour'd to vindicate the Revolution from 
the black and ollious Colours the Enemies of the Re- 
elution would throw both upon that and his late 

eſty. | | 
Me o what End and Purpoſe then are theſe Do- 
ctrines preach'd with ſo much Vehcmence at this 


Time, unleſs it be to reflect backwards upon What 


was done at the Time of the Revolution? 
There is certainly no Occaſion to preach Non- 


Reſiſtance to Her Majeſty's loyal and dutiful Sub- 


jects, who have never ſhewn the leaft Inclination 
to give Diſturbances to rn agg Government. 
| 


Was there ever known a Time, in which there 


was fo univerſal an Agreement in all Ranks and De- 


grees amongſt us? Docs not every one almoſt ſtrive 
to thew their Zeal and Affection for Her Majeſty 
and Her Government? It there be any that are leſs 


quiet than their Neighbours, we ſhall find them 


amongſt the Friends of Doctor Sacheverell, who arc 
proſeſſedly no Friends to the Revolution. Nothing 
is more certain, than that all that are not ſatisfied 
with what was done at the Time of the Revoluti- 
on, muſt be Enemies to the preſent Eftabliſhment: 
And 'tis from this Source, all theſe Declamations 
againſt Men of Character and Station, both in 
Church and State, do procecd. 

But T would have the Doctor conſider, that we 
have Laws to puniſh Spreaders of falſe News, 
and horrible Stories, of the great Men and great 
Officers of the Kingdom ; and 'tis to A ws a Stop 
to theſe malicious Practices now on Foot, that 
this Dclinquent is now brought to this Bar. 

When we ſhall have read our ſeveral Proofs, 
which will juſtify every Particular charged on the 
Doctor in the Articles of Impeachment, the Com- 
mons will not doubt of your Lordſhips Judgment 
againſt this Defendant. 


Mr. Lechmere. N / Y Lords, I am commanded 

| 1 to alhſt in ſtating to your 
Lordſhips the Grounds of the Charge of the Com- 
mons, and the Nature and FTendency of the Crimes 
now before you, in Judgment. 

Your Lordihips have had open'd to you an Im- 
peachment of the Commons of Great Britain: The 
Subjects of both Nations had an equal Concern in 
that which is the Ground of it: They are happi- 
ly united in this Proſecution; and the common 
Intereſt of your Lordſhips, and us all, is inſepa- 
rable in its Event. 

I necd ſay no more to your 2 of the 
greatneſs of this Cauſe; not tor the Perſon of the 
Offender, but for the high Importance of thoſe 
Matters which he has preſumed to draw in Que- 
ſtion. 

The Commons, on their Part, have been exceed- 
ing careful, in cvery Step of this Procecding, that 
it ſhould receive a Deliberation ſuitable to the 
eig lu of the Cauſe, and the Dignity of the Com- 
e; and they oblerve it to your Lordthips, with 
great Satisfaction, That by your ready Concur- 
rence, no Diſſiculties have ariſen to delay or diſ- 
courage their Impeachment. They aſcribe this to 
a Detire in your Lordſhips, equally with them- 
 telyes, to cultivate a good Correſpondence on ſo 
important an Occaſion, and to that due Regard 
your Lordſhips ſhew to the Courſe of Impeach- 
ments, the antient Right, and great Security of the 
Commons. 

In traming their Charge, the Commons have 
thought fit, by a Preamble to their Articles, to lay 
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before you the Grounds of their Accuſation, iti 
Terms the moſt cogent and expreſſive; to the End, 
your Lordſhips might have early and perfect No- 
tice of the Points on which the Commons intend- 
ed to proceed; that your Lordſhips, and the whole 
— — might know the unanimous and hearty 
Zeal of the Commons, to aſſert the Juſtice of the 
late Ne Revolution, and the Foundations of 
Her Majeſty's Government and Adminiſtration, 
and that the Judgment of the Commons, on this 
weighty Occaſion, might ſtand fully on the Re- 
cords of Parliament, and be tranſmitted to all. 
DPoſterity. 


Your rang; will obſerve, in reading their E- 


vidence, many Things excepted to by the Com- 
mons, precedent to the Ground of their firſt Arti- 
cle; but you will ſoon perceive, that all Parts of 
the Deſign of the Priſoner center in that. They 
could not therefore have acquitted themſelves, it 
they had not made that their Foundation: Being 
firmly convinc'd, they never can have the Honour 
and Juſtice of that glorious Work too much at 
Heart; nor he too jealous of thoſe, who under any 
Pretences, though never ſo ſpecious, ſhall attempt 
to leſſen it. And when they conſider the certain 
Dependance that the Juſtice of the late Revolution 
it ſelf muſt have upon the Steps that led to it, 
they can have no x but your Lordſhips will 
think him equally Criminal, who condemns the 
Means by which it was effected. 3 

My Lords, The neceſſary Means, (which is the 
Phraſe uſed by the Commons in their firſt Article) 
are Words made choice of by them with the great- 
eft Caution. Thoſe Means are deſcribed (in the Pre- 
amble to their Charge) to be, That glorious En- 
terprize, which his late Majeſty undertook with an 
armed Force, to deliver this Kingdom from Popery 
and arbitrary Power; the Concurrence of many 
Subjects of the Realm, who came over with him 
in that Enterprize, and of many others of all Ranks 
and Orders, who appeared in Arms in many Parts 
of the Kingdom, 1n Aid of that Enterprize. 


Theſe were the Means that brought about the 


Revolution, and which the Act that paſſed ſoon af- 
ter, declaring the Rights and Liberties of the Sub- 
ject, and ſettling the Succeſſion of the Crown, in- 
tends, when his late Majeſty is therein called the 
glorious Inftrument of delivering the Kingdom; and 
which the Commons, in the laſt Part of their firſt 
Article, expreſs by the Word Re/itance. 

But the Commons, who will never be unmind- 
ful of the Allegiance of the Subjects to the Crows 
of this Realm, judg'd it highly incumbent upon 
them, out of regard to the Safety of Her Majeſty's 
Perſon and Government, and the antient and le- 
gal Conſtitution of this Kingdom, to call that Re- 
tiſtance the nece/ary Means; thereby plainly found- 
ing that Power, of Right and Reſiſtance, which was 
exerciſed by the People at the Time of the happy 
Revolution, and which the Duties of Self-Preſer- 
vation and Religion called them to, upon the Ne- 
ceſſity of the Caſe; and at the ſame time, effe- 
ctually ſecuring Her Majeſty's Government, and 
the due Allegiance of all Her Subjects. | 

Your Lordſhips will find, That the Priſoner, in 
his Sermon preached at St. Paul's, has aſſerted 2 
Doctrine in direct Defiance and Contradiction of 
that Reſiſtance us d to bring about the Revolution; 
when he affirms the utter Tegality of Reſiſtance, 
on any Pretence whatſoever, to be a Fundamental 
of our Conſtitution: And, as your Lordſhips will 
hear it fully made out from the Proofs, * ow 
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Gentlemen to whom that Part is aſſigned, he has 
alſo plainly declared himf-lt, that even that Reſi- 
ſtance uſed at the Time of the late happy Revolu- 
tion, is not to be excepted out of his fundamen- 
tal Rule, 9 
My Lords, when a Prœaclier of the Goſpel, and 
a Miniſter of the Church oi Eyglund, even under 


this happy Eftabliſhment, thall thus publickly con- 


demn the Foundations on which it ſtands, in Defi- 
ance of her Majeſty and the great Council of the 
Nation then fitting in Parliament; it becomes an 
indiſpenſible Duty upon us, who appear in thc 
Name and on the Bchalf of all the Commons of 
Great Britain, not only to demand your Lordſhips 


| Juſtice on ſuch a Criminal, but clearly and openly 


to aſſert our Foundations. 

I crave Leave to remind your Lordſhips of the 
Condition of Things in both Kingdoms, immcdi- 
ately preceeding the late Revolution: The Caſc is 
{tated and recorded, between the late 1 
and the Subjects of both Kingdoms, in the ſeveral 
Declarations of the Rights of both Nations made 
by them at that Time. 

I fhall forbear to aggravate the Miſcarriages of 
that unhappy Prince, further than by ſaying, That 
it is declared in the Preamble to the Bill paſſed in 
Englund, That by the Afiftance of evil Counſellors, 
Judges and Miniſters, employ'd by him, he did en- 
feavour to ſubvert and extirpate the Proteftant Re- 
ligion, the Laws and Liberties of the Kingdom, in 
the ſeveral Inſtances there enumerated. And in that 
paſſed in the Kingdom of Scotland, it ſtands de- 
clared, That, by the Advice of evil Counſellors, he 
aid invade the fundamental et F of that 

| egal limited Mo- 
narchy, to an arbitrary deſpotick Power. 

Your Lordſhips, on this Occaſion, will again con- 


ſider the antient legal Conſtitution of the Govern- 


ment of this Kingdom; from which it will evi- 
dently appear to your Lordſhips, That the Subjects 
of this Realm had not only a Power and Right in 
themſelves to make that Reſiſtance, but lay under 
an indiſpenſible Obligation to do it. 

The Nature of our Conſtitution is that of a li- 
mited Monarchy, wherein the ſupream Power 1s 
communicated and divided between Queen, Lords, 
and Commons, tho' the executive Power and Ad- 
miniſtration be wholly in the Crown. The Terms 
of ſuch a Conſtitution do not only ſuppoſe, but ex- 
preſs an original Contract, between the Crown and 
the People; by which that Supream Power was 
by mutual Conſent, and not by Accident | limited 
and lodged in more Hands than one: And the uni- 
form Preſervation of ſuch a Conftituticn tor fo ma- 
ny Ages, without any fundamental Change, de- 


monſtrates to your Lordſhips the Continuance of 


the ſame Contract. 

The Conſequences of ſuch a Frame of Govern- 
ment are obvious: That the Laws arc the Rule to 
both, the common Meaſure of the Power of the 
Crown, and of the Obedicnce of the Subject; 
and if the executive Part endeavours the Subver- 
ſion, and total Deſtruction of the Government, 
the original Contract is thereby broke, and the 
Right of Allegiance ccaſes: That part of the Go- 
vernment thus tundamentally injured, hath a Right 
to fave or recover that Conſtitution, in which it 
had an original Intereſt. | 

Nay, the Nature of ſuch an original Contract of 
Government proves, That there is not only a Pow- 
er in the People, who have inherited its Freedom, 
to aſſert their own Title to it, but they are bound 

1 


9 Ann 


in Duty to tranſmit the fame Conſtitution to the, 
Poſterity allo. | {28 
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Tis mit- ſpending your Lordſhips Lime to ie 
ſtrate this: Tis an cternal Truth, eſlential 3 
Government it ſelf, and not to be defaced or d 8 
ſtroyed, by any Force or Device. DO 

That the Rights of the Crown of Eygland ar. 
legal Rights, and its Power ſtated and bounde, 
by the Laws of the Kingdom; That the cxecyr;... 
Power and Adminittration it ſelt is under the fig. 
ct Guard, tor the Security of the People; an; 
that the Subjects have an Inheritance in their anti- 
ent fundamental Conſtitutions, and the Laws : c 
the Land; appears from every Brauch of this CG... 
vernment. is the Tenor of all Antiquity; 00 


Hiſtories and Records afford innumerablc Proof; ot 


it: And when your Lordſhips look back on th: 
Hiſtory of Magna Charta alone, you can't doubt ot 
the Senſe of our Anceſtors, that they were Matters 
ot Franchiſes that were truly their own, and which 
no carthly Power had Right to extort from then, 
Many others, of inconteſtible Authority, arc thoſe 
valuable Rclicts, which our Popiſh Anceſtors hay: 
left us, as Proots of the Freedom of our Conſtitu- 
tion, of the conſtant Claims they made, both in 
and out of Parliament, to their Inheritance in 
their Laws, againſt the Encroachment of arbi- 
trary Power; and when the /aft Extremity call'd 
them to it, they never tail'd to vindicate them by 
the Arms of Reſiſtance. 

Such was the Genius of a People, whoſe Go- 
« yernment was built on that noble Foundation, 
« not to be bound by Laws, to which they did not 
„ conſent; that, muffled up in Darkneſs and Su- 
& perſtition, as our Anceſtors were, yet that No- 
« tion ſcemed engraven on their Minds, and the 
« Impreſſions fo ſtrong, that nothing could im- 
« war then”. E 

5 the Reformation of Religion, when all fo- 
reign Power was abolithed, and the Supremacy ot 
the Crown was reſtor'd to its Height by manyACcts 
of Parliament, your Lordſhips will always find 
Declarations at the ſame Time made of the Rights 
of the People; particularly that of the 25th ot 
H. VIII. where 'tis ſaid, That the Realm of Eng- 
land 7s free from any Man's Laws, but ſuch as have 
been deviſed, made and ordained within the ſame, 
for the Wealth of it; or ſuch other, as the People 
of the Realm have taken at their free Will and Coin 

ſent, and by loug Uſe have bound themſelves to, as 
the antient eftabliſhed Laws of the Realm, and none 
otherwile. Tn 

Your Lordſhips will, IT doubt not, conſider 
thoſe Laws made at that Time, to be freth and 
remarkable Declarations, and Ratifications of the 
original Contract. 

This excellent Conſtitution of our Government 
has been, thro* many Struggles, preſery'd from that 
Time to this, and the true Spirit of the EH 
Nation {till kept alive, down to the Times ot the 
late happy Revolution; at which Time the Dan- 
ger being imminent, not only to the Laws and Li- 
berties of the Kingdom, but to the Proteſtant Re- 
ligion, THE ANTIENT VIRTUE OF THE 

ENGLISH NATION EXERTED IT SELF, 
AND SHONE OUT IN ITS FULL LU> 
TRE, IN THAT GLORIOUS WORK. 
The many Laws paſs'd ſince, more particular! 
thoſe for the Settlement of the Crown and Succel- 
ſion, are ſo many repeated Declarations of then 
late Majeſties, and her ety now on the 
Throne, together with the repreſentative — - 


— 
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ion. in Confirmation of their antient Con- 
2 my Lords, we have higher Teſti- 
monics to appeal to; the many glorious Succeſſes 
with which God Almighty has bleſſed the Arms of 
her moſt Sacred Majeſty, employ'd in Detence of 
the Arms of Reſiſtance, are 10 many Teſtimonies 
trom Heaven in our Vindication. 8 

Vour Lordſhips take notice on what Grounds the 
Doctor continues to aſſert the ſame Poſition in his 
Anſwer. But is it not moſt Evident, that the ge- 
neral Exhortations to be met with in the Homilics 
of the Church of England, and ſuch like Declara- 
tions in the Statutes of the Kingdom, are meant 
only as Rules for the Civil Obedicnce of the Sub- 
ject, to the Legal Adminiſtration of the Supreme 
Power in ordinary Caſes ? And it is equally abſurd, 
to conſtrue any Words in a Poſitive Law to autho- 
rize the Deſtruction of the whole; as to expect, 
that King, Lords, and Commons ſhould, in expreſs 
Terms of Law, declare ſuch an ultimate Reſort as 
the Right of Reſiſtance, at a Time when the Caſe 
ſuppoſcs that the Force of all Law is ceaſed. 

But the Commons think he hath, by his Anſwer, 
highly aggravated his Crime, by charging 1 
nicious a Tenet, as that of abſolute unlimited Non- 
Reſiſtance, to be a fundamental Part of our Govern- 
ment, and by aflerting this as the Doctrine of the 
Church of England. | 

It is a great Reproach to the Excellency of our 
Conſtitution, to impute ſuch Principles to it as in- 
evitably infer its Deſtruction ; and an equal Diſ- 
honour to the Crown of this Realm, the great 
Glory of which is to be ſet over and govern a Na- 
tion of Free- born Subjects, the meaneſt of which 
has an Inheritance in the Government and the Laws 
equal with the greateſt. 3 

They likewite eſteem it an high Reflection on 
Religion it ſelf, and the Church of England, to 
charge its pureſt Doctrines with ſuch Conſtructi- 
ons, by which all Irreligion and Oppreſſion would 
be authorized. | 

The Commons muit for ever conſider themſelves 
under the ſtrongeſt Obligations of Gratitude to our 
great Deliverer, to aſſert the Honour and Juſtice of 
that Reſiſtance by which he reſcued an oppreſſed 
People from inevitable Deſtruction ; and think they 
ſhould not deſerve the Name of Subjects of Great 
Britain, or the leaſt Bleſſing ot fo good a Govern- 
ment, it at this tim: before your Lordſhips, and 
for ever hereafter, they did not aſſert, in the moſt 
ſtrenuous Manner, the Honour and Juſtice of that 
Reſiſtance which brought about the late happy Re- 
volution. And upon this Foundation it is, that they 
doubt not but your Lordſhips will, in a Parliamen- 
tary Way, faſten a Brand of indelible Infamy on that 
enſlaving Penct by which it is condemned. 

I ſhall take up leſs of your Lordſhips Time on 
the following Articles. | | 


The Commons eſteem the Toleration of Prote- 
ſtant Diſſenters to be one of the earlieſt and happieſt 
Effects of the late Revolution, wiſely calculated for 
the Support and ſtrengthening the Proteſtant In- 
tereſt, the great End of the Revolution it ſelf 

They remember, with the higeſt Gratitude to 
her Majeſty, her Royal Reiolution declared from 
the Throne, to preſerve it inviolably ; and they ob- 
lerve to your Lordſhips, that it appears to them, 
iroma Report on their own Journals of a Conference 
between both Houſes, on the Bill againſt Occaſional 
Conformity, (not meant to enlarge the Liberties of 
rA Diſſenters) That the Perſecution of Pro- 

OL, | | 


for High-Crimes aud Miſdemeanors. 657 


teſtants is, in the Preamble to that Bill, declared 
to be contrary to the 3 Religion, aud the Do- 
arine of the Church of England, and that the 44 
of Joleration ought to be kept inviolably ; and the 
Commons find no Exception then taken by your 
Lordfhips to that Declaration; but on the contrary, 
many 71 rom both Houſes, highly extol- 
ling the Policy and good Effects of that Law. 

our Lordſhips will perccive, from the Evidence 
of the Commons, many plain Declarations of the 
Priſoner in Maintenance of this Article; but we 
offer it to your Lordſhips, as a further Evidence, 
that he moſt ſhamefully arraigns the Memory of a 
Prelate, Eminent tor his Zeal to the Proteſtant Re- 


ligion; for his compaſſionate Interceſſions with 


Q. Elizabeth, in favour of Diſſenting Proteſtants ; a 
Reflection plainly meant by him to caſt an Odium 
on the Act of Toleration, and on the preſent Fa- 
thers of the Church, ſo Eminent for their Charity 


and Moderation; and from the Applauſes he gives 


to the Severities ſhown by that Queen, he illuſtrates 
the Calumny thrown by him on her preſent Maje- 
ſty, and her Approbation of the Toleration : Your 
Lordſhips will duly contider the Malignity of EX 
preſſions meant to condemn ſo good a Law, now 
ſtanding in its full Force, and to encourage the Un- 
chriſtian Principles of Perſecution. 

The latter Part of the Second Article is founded 
on the Legal Supremacy of the Government in Mat- 
ters Eccleſiaſtical, by which all Eccleſiaſtical Juriſ- 


diction, by the Anticnt undoubted Laws of the 


Kingdom, 1s made * to the Civil Power. 
he Priſoner, in 'T erms very unbecoming, has 
ſtruck at this Eſſential Part of our Conſtitution, in 


thoſe Words; wherein, after having perſuaded the 


ſuperiour Paſtors of the Church to Thunder out 
their Anathema's againſt Proteſtant Diſſenters, He 
defies any earthly Power to reverſe ſuch Sentences. 


My Lords, The reſtoring the Legal Supremacy 


of the Crown, was the Effect of the Reformation 


of Religion in this Kingdom; and the Abuſe of 


that Power, to the apparent Danger and Deſtructi- 
on of the Church of England, in the Tnſtance of the 
late illegal Eccleſiaſtical Commiſſion, remains con- 
demned by the Bill of Rights, | 

But the Commons crave Leave to obſerve, that 
the Independent Power, or Juriſdiction ofthe Church, 
or of Eccleſiaſtical Judges, which is the Doctrine ad- 
vanc'd by the Priſoner, is not leſs dangerous. Itſtands 
inutter * and Contradiction of Magua Charta, 
and the Laws of the Land; tis deſtructive ofthe Legal 
Supremacy of the Crown and Legiſlature; a Violation 


of the Oath of Supremacy; contrary to the Principles 
of the Reformation, and the Doctrine and Intereſt of 


the Church of Englaud, of which he is a Member. 
The Commons are ſtrengthened in their Concern 
for the Legal Supremacy, when they call to Mind 


her a 4 Letter to his Grace of Canterbury, of 
0 


the 25th of February 1705, for Proroguing the Con- 
vocation ; wherein her Majcſty is pleaſed to declare 
her conſtant Care and Endeavours to preſerve the 
Conſtitution of the Church of England as by Law 
Eſtabliſhed, and her Reſolution to preſerve the Su- 
premacy, as being a Fundamental Part of it: And 
upon theſe Conſiderations, they have an Abſolute 
Aſſurance of an equal Regard on your Lordſhips 
Part, to a Matter of ſo great Importance. 


Your Lordſhips will obſerve the Third Article to 
be included within the general Charge of the Fourth: 


But, the Commons being ſenfible, with how diſtin- 


guiſhed a Malice the Subſtance of this Charge is 
4P levelled 


before your Lordſhips many Charges; which, tho 
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levelled, by the Priſoner, againſt the Honour ot her 
Majeßy and the T'wo Houſes of Parliament, they 
thought it their Duty to her Majeſty to lay this 


betore your Lordſhips in a diſtinct Article tor your | 


articular Conſideration and Judgment. | 

When your Lordſhips reffect on the late heavy 
Cenſure, which the Queen and both Houſes ſo juſtly 
laid on the Authors of the like groundleſs Slander, 
you will think that the Priſoner has revived and 
avowed the ſame, from an inveterate Pride to ſig- 
nalize his Enmity to her Majeſty and both Houſes, 
and in the moſt publick Manner to inſult the Ho- 
nour of the Queen and Legiſlature, at the fame 
time that he was endeavouring to ſubvert their 
Foundations. 

The Commons will ever ſhew the utmoſt Jealouſy 
for the Safety and Honour of her Majeſty's Perſon, 
and muſt always eſteem it their peculiar Concern to 
vindicate every Attempt that ſhall be made againſt 
it; and aſſure your Lordſhips, they can't be torget- 


ful of that ſignal Regard her ſacred Majeſty ſhewed  ] 


ro the Church of Enz12nd, at the time of the late 
Revolution; of that conſtant uniform 'Zeal ſhe has 
expreſſed tor it from that Day to this; that per- 

etual Motiument of her Royal Bounty to the 
Clergy of the Church of Euglaud, to the Diminu- 
tion of her own Revenue; nor of her Royal Care 
for the perpetual Eſtablithment of its Diſcipline 
and Worthip, in making it a fundamental and eſ- 
ſential Part of the Union of the Two Kingdoms; 


Theſe Things they eſteem an abſolute Security, that 


her Royal Protection and Affection for the Church 
of Eigluud can never fail. 

The Commons doubt not of your Lordſhips par- 
ticular Notice of the Parallel mentioned in this 
Article, by which your Lordſhips will collect the 
Inveteracy of the Deſign, from the Odiouſneſs of 


the Compariſon. 


In their fourth Article the Commons have laid 
of different Conſiderations, yet all conduce to the 
main Charge of the Commons; as tending to un- 
dermine her Majeſty's Government, and to raiſe 
Sedition and Rebellion. 

Vour Lordſhips will find, from many and preg- 
nant Proofs ſupporting this Article, That her Ma- 
jeſty's Adminiſtration, whereby ſhe has juſtly gain- 
ed the Aﬀections of all her true Subjects, is re- 
preſented by the Priſoner as deſerv ing the utmoſt 
Odium and Contempt of her People. 


That the Civil and Religious Rights of her Sub- 
jects, which her Majeſty has protected with the 


Tenderneſs of a moſt indulgent Mother, are betrayed 
by thoſe to whom ſhe has committed the Care of 
them, and that they are now in a Condition more 
Calamitous, than at that time, when Superſtition 
and Tyranny were ready to have ſwallow'd them up. 

Your Lordſhips will find him labouring to per- 


ſuade the People, that the Condition of Peace and 


Proſperity, which the good Government of her 
Majeſty has ſecured to her Kingdom, is a State of 
utter Diſtraction and Confuſion, wherein all Irre- 
ligion and Diſorder is not only unpuniſhed, but 
encouraged. | | 

Nor will your Lordſhips wonder to find a Perſon, 
who has thus ſet himſelf to weaken the Title of 
her Majetty to the Throne, repreſenting her 
Adminiſtration like that of one who has no Title 
at all. | 

And from this ruinous and almoſt irretrieye- 


able Poſture of Affairs, your Lordſhips will 


find him conſidering himſelf as a peculiar M4. 
lenger, appointed and called out to open the Eyes 
of the deluded People, and to undeceive a Nation 
thus abuſed. And this, my Lords, he has donc 
not in the Words of Meekneſs and Peace; not by 
exhorting them to the Exerciſe of the \ubnutlive 
Doctrines of Paſſive-Obedience and Non-Reſiſtance: 
but he aſſures them, that he does not come tg 
preach Peace, but to ſound a Trumpet; he cndea- 
vours to excite ſuch true Sons of the Church as are 
of his Perſuaſion, to recover, defend, and main- 
tain, with their Lives and Fortunes, their invadeq 
Rights, and ſuch Doctrines as he has thought fit 
to deliver to them. 

My Lords, I take Liberty to acquaint your Lord- 
m_ that the Commons conceive, that the Laws 
and Statutes of the Realm, and the Order and Peace 
of Government, neceſſarily enjoin it as a Duty u 
on all private Subjects, to repreſent their Senſe of 
the Nation's Grievances in a Courſe of Law and 
uſtice, and not otherwiſe ; and whenever the Op- 
reſſions become National and Publick, They claim 
it as the peculiar Right of their own Body, to 
dee the evil Inſtruments of them, till Publick 

engeance be done; and at the ſame time, the 
Commons aſſure your Lordſhips, that they will ac- 
count it their indiſpenſible — to her Majeſty 
and their Country, to aſſert the Juſtice and Wiſ⸗- 
dom of her Adminiſtration, againſt the Enemies 
ot both. | 

I have thus ſtated to your Lordſhips the Nature 
of this Cauſe ; wherein, I perſuade my ſelf, you 
po many Points of the higheſt Moment to the 

cace and Welfare of the Kingdom. 

The Tendency of the Crimes of which the Pri- 
ſoner ſtands Accuſed, lies Open and Apparent: But 
J yet beg your Patience, to draw the Scene a little 
cloſer. 

Your Lordſhips will conſider the neceſſary Conſe- 
quence of a Poſition, meant and expounded fo as 
to perſuade the World, that the glorious Workof 
the Revolution was the Fruit of Rebellion, and the 
Work of Traitors. Does it not declare the late 
Reign to be one continued Uſurpation ? And under 
_—_ better Circumſtances does it bring the pre- 
ent ! 

Is the Act of Toleration condemned with any 
other Tendency than to weaken ſo great a Support 
of the Revolution it ſelf? And T intreat your Lord- 
ſhips, to conſider the certain Fatal Effects of an 
Univerſal Diſſatisfaction of the People, in Things 
that concern them neareſt, the Safety ot the Church 
of England, and the Proteſtant Intereſt, and the 
Security of themſclves and their Poſterity. 5 

It's true, my Lords, That, conſidered at a Di- 
ſtance, there ſeems a Repugnancy in this Gentle- 
man's Syſtem. How comes it to paſs, that abſo- 
lute Non-Reſiſtance and the Spiric of Rebellion 
ſtand ſo well together, and are made ſo ſuitable, in 
the ſame Diſcourſe? : | 

But, if your Lordſhips ſhould diſcern, in any 
Part of his Sermon, any dark Hints, or diſguiſe 
Opinions, of a Sole Hereditary Right of Succei01 
to the Crown, that will ſhew your Lordſhips the 
true Conſiſtency of the whole; your Lordſhips will 


find, that in his Opinion, the Duty of the Abſolute 


Non-Reſiſtance is owing to him only that has the 
Divine Commiſſion to Corn ; and from thence, 
your Lordſhips cannot fail of knowing againſt 
what Queen, what Government, what Eftablith- 
ment, he Encourages the taking up the Arms 0 
Reſiſtance. 

I have 
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I have thus endeavoured to diſcharge the Truſt 
repoſed in me by the Commons, and am not un- 
ſenſible how far ſhort I have fallen; but, my Lords, 
7 aſſure my ſelf that the Cauſe cannot ſuffer b 
it. its own Strength and Vigour will ſupport it 


t o 
| - this Time, and ſo long, I hope, as the Nation 


endurcs. 


Your Lordſhips ſee plainly, that the Duty of 
the Commons, which they will always diſcharge, 
called upon them very loudly, to make Ny 
on ſo remarkable an Offender as the Priſoner at 
the Bar. | | : 

Your Lordſhips fee, they had not acquitted 
themſelves aright, if 2 had intruſted the Proſe- 
cution of this great Cauſe in any other Hands but 
their own, or ſuffered theſe Points to have been 
handled in any Place, but in full Parliament; or be- 
fore any other Judicature, but that of your Lord- 
| ſhips: And it is with the greateſt Chearfulneſs and 

Security, that they ſubmit the Cauſe of the Queen, 
of the whole Nation, of the Proteſtant Religion, 
and Proteſtant Succeſſion, to the Weight and Wis- 
dom of your Lordſhips Judgment. 


Mr. Attorney General, I did acquaint To Lord- 
ſhips that there were two Sermons delivered into 
the Houſe of Commons, which I deſire may be now 
delivered in, and read to your Lordſhips. We 
muſt deſire Mr. Jodrell to give an Account where 
he had thoſe Books in his Hands. 


Then Mr. Jodrell was Sworn. 


Mr. Jodrell. "Theſe two Books were delivered 
in at the Table of the Houſe of Commons, by on 


of the Members. 
Mr. Att. Gen. Were they ſhown to Dr. Sac he- 


verell, when he attended the Houſe? . 

Mr. fan They were ſhown to him at the 
Bar of the Houle. 

Mr. Att. Gen. Did he own them to be his Books, 
or what did he own about them ? | 

Mr. Jodrell. That which is the Sermon preach- 
cd the Fifth of November, he owned to be his, and 
that he directed it to be Printed. ; 


Then that Book was delivered in. 


Mr. Att. Gen. There is another Sermon which 
was preached at the Aſſizes at Derby, that was alſo 
ſhown him at the Bar, and he owncd it. 

Lord Chancellor. What ſay you as to the Preface 
of the other Sermon ? 

Mr. Jodrell. He owned the Dedication of it to 
be agrecable with the Dedication of that Impreſſion 
which he ordercd to be Printed. 

Mr. Att. Gen. We pray the Dedication may be 
ſhown to him; if he denics it, we are ready to 
prove it by the Printer. | 

Sir Simon Harcourt. My Lords, The Doctor 
did own the Sermon, and the Dedication of both 
the Sermons, before the Houſe of Commons; and 
he will not give your Lordſhips the Trouble of 
hearing any Proof of them. He doth own them. 

" Att. Gen. Then we delire they may be 
read, 


Clerk reads the Dedication ef the Derby Ser- 
mon , and the Dedication and Sermon at &. 


Paul's. 


„ 


and Miſdemeanors. 


The DE DICATIONof aS ERMON 
Preached at the Aſſizes held at Derby, Au- 
guſt 15, 1709. By Henry Sacheverell, D. D. 


Fellow of Magdalen-College, Oxon, and 


Chaplain of St. Saviour s, Southwark. 


— 2 


To the Right Worſhipful 


GEORGE SACHEVERELL, E? 


High - Sheriff of the County of Derby ; 
AND TO 


The Honourable GENTLEMEN of the 
 GRAND-FURT, 


William Horton, Eſq; 


Gilbert Thacker, Eſq; 
George Saaull, Eſq; 


Robert Wilmot, Eq; 


ohn Fitz-Herbert, Eq; | William Brown, Eſq; 
oh Beresford, Eſq; Paul Balledon, Eſq: 
enry Vernon, Flq; James Chet ham, Eiq; 


William Wolley, Eſq; 


William Cook, Eſq; 
George Turner, Gent. 


William Cavendiſb, Eq; 
Francis Pole, Eq; 


Gentlemen, | 

HE Peculiar Honour You were pleaſed to con- 
fer upon me after the Delivery wrt plain 

Diſcourſe, was ſo Signal, that nothing leſs than this 

3 Acknowledgment can acquit Me of Ingra- 

titude. 2 

Now, when the Principles and Intereſts, of our 
Church, and Conſtitution, are /o eee Betray d, 
and Run down, it can be no little Comfort to all 
thoſe who with their Welfare and Security, to ſee, 
that e—— the Secret Malice, and Open 
Violence they are Perſecuted with, there are flill to 
be found ſuch Worthy Patrons of both, who dare 
Own and Detend them as well againſt the Rude and 
Preſumptuous Inſults of the One Side, as the Baſe, 
Undermining Treachery of the Other ; and who 
Scorn to Sit ſilently by, and partake in the Sins of 
theſe Aſſociated Malignants. 

Though the Truth ſeems to be ſo much Forſaken 
at preſent, yet, God be thanked, they ſhall yet find, 
to our Honour, that We have ſtill amongſt Us thoſe 
who have Courage to Speak it, as -well as thoſe who 
have Lives and Fortunes to Maintain it And tho 
the Age is ſunk into the Loweſt Dregs of Corrup- 
tion that it cannot endure Sound Doctrine, there are 
not wanting Some to Preach it, and Others to Su 
port it, at the Expence of Both. May the Influence 
of your Good Examples, which as much Animates 
our Friends, as it Terrifies our Enemies, be as _ 
fuſively Prevailing, as tis nobly Conſpicuous, and the 
Bleſſing of that Church attend you, which you ſo 
Eminently adorn and ſuſtain ! 

And, as ] amobliged by the Relation I have the 
Honour to bear to your Ws, may a double Por- 


tion of the Divine Favour reft on You ( Mr. High- 


Sheriff } whoſe Commands I was very ready to execute 
in this Office, 2 you thought neither the Advance 


ment of your Years, ſo generouſly expended for the 
4X3 Good 
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Good of your Country, nor the great Trouble attend- 
ing this Poſt, ſufficient to exempt you from ſhewing 
that ſteady Loyalty and 'Leal to ſerve Her Majeſty 
and the CERT for which you have been /0 re- 
markably Diſtinguiſhed. 


I am, with all Regard, 
GENTLEMEN, 


Your very Humble Servant, 


| Henry Sacheverell. 


 ThePERII.Sof FALSE BRETHREN, 


both in Church and State : 
Set forth in a 


SERMON Preached before the Right Ho- 


nourable the Lox D-MAVYO R, Aldermen, 


and Citizens of London, at the Catbedral- 
Church of St. Paul, on the Fifth of Nocem- 
ber, 1709. By Henry Sacheverell, D. D. 
Fellow of Magdalen-College, Oxon, and 
Chaplain of St. $2v10ur's Southwark. 


To the Right Honourable 
Cir SAMUEL GARRARD, Bart. 
Lord-Mayor of the City of London. 
My Lon b, 


| B“. Your Lordſhip's Command, this Diſcourſe ven- 


tures to appear iu Publick, in Contempt of all 
theſe Scandalous Miſrepreſentations the Malicious 


Adverſaries of out Church have traduced it with, 


and that Impartial Sentence it had the Honour to 
receive from ſome of thoſe Acute aud Wile Judges, 
who Condemned it, without Sight or Hearing. But 
it is uo New Thing with ſome Men to Cenſure at 
Random what lies out of their Sphere; Examining 


a Cauſe may prove Dangerous, for fear of their own 


Conviction of its Merits. N hen Men are reſolved 
to leap into a Gulph, the beſt Way is to ſhut their 
Eyes, for fear they ſbould ſee their Danger, and 
Repent of their Folly. When they are thus aban- 
doned, and given up to Ruin, the Charitable Hand, 
that would hold out an unwelcome Light to pre- 


vent it, muſt expe to be treated with that ungrate- 


ful Inſolence aud Reproach, which uſually attends 
the Generous Freedom of thoſe who Dare ſpeak Sea- 
ſonable , and Neceſſary Truths. That Patient's 
Caſe doubtleſs is very * 249 way that ſets himſelf 
againſt his Cure; and when Men are ſo ſtupidly 
hardened in their Errours as to reſiſt the moſt gla- 
ring Evidence, there's no Room for Argument, or 
Goſpel. Moſes, and the Prophets, may with Chriſt, 
aud his Apoſtles, be Baniſhed our Synagogues, when 
Truth muſt be Oppreſſed by Number, and Noiſe, 
aud Rebellious Appeals to the People, as the only 


Tudges f. Right, and Wrong, and the dernier Re- 


fort of Juſtice aud Dominion. Are not theſe the 
Faſhionable Methods vow made uſe of to Over- 


bear, and Silence our Church, to Affront and Rey; 
our Legiſlature, in order to Break in upon thy Vee. 
rogative of the Crown ? By Threatening them with 
Imaginary Legions, and a 2 Tribunal, wheye 
their Authority, aud Eftabi ment are to be Try'q 
and Determined ? To put a Stop to which Dangerous 
aud Encroaching Miſchief, that now with Impuni. 
ty walks up and down through this Diſtracted King. 
dom, 1thought it my Duty { being Summoned ty 2%; 
Office by your Lordſhip) to Diſcharge it iy ;1, 
BEST METHOD I could, to Preſerve Us 
from theſe Malicious Deſigns, by endeavouring, if 
Poſſible, to Open the Eyes of the Deluded People 
in this Our Great Metropolis; being Conſcious of | 
what Prodigious Importance it is to the Welfare of 
the whole Nation, to have its Rich and Powerful 
Inhabitants /et right in their Notions of Goyern- 
ment, both in Church and State; that they may 

not be Flatter'd into their Ruin, but ſeeing the Fatal 

Conſequences 4 theſe Damnable falſe Doctriuss, 
which ſome Seditious Impoſtors have laboured ty 
Poiſon them with, may Forſike, and Deteſt them. 
Jam confident, My Lord, that this Glorious, 
and Renowned City can Boaſt of /o many Excellent 
Examples of Unſhaken Steadineſs, Diſintereſted 
Probity and True Zeal, aud Loyalty for Our 
Church, and Sovereign, that if they would adh with 
the ſame Open, and Undaunted Reſolution Your 
Lordſhip does, theſe Affrighting Phantoms mu 
Vaniſh. But if Honeſt Gentlemen will /i fill, aud 
give up their Cauſe through want of Courage, or 
a Juſt Senſe of the Dangerous Attempts of Our 
Enemies, without the Spirit of Prophecy, We may 
foretel what will become of Our Conftitution, when 
tis ſo Vigoroutly Attacked from Without, and ſo 
Lazily Defended from Within. 

We are told by theſe Men, who would fain ſhut 
both our Eyes, and our Mouths, in order the more 
effeFually to Undermine, and Deſtroy Us, that th: 
Pulpit is not a Place for Foliticks ; and that tis the 
Buſmeſs . Clergyman 0 Preach Peace, and nat 
Sound a Trumpet in So; fo expreſiy contrary to 
the Command of God, to Cry aloud, and Spare not. 
My Lord, I was humbly of Opinion, that the Filth 
Commandment was Genuine; the Fanaticks world 
do well to flrike that Dangerous Precept out of the 
Decalogue, as the Papiſts have the Second, that 
neither might Riſe in Judgment ro theſe United 
Friends, and Brethren. Now as This ſtands the 
Firſt in the Second Table, is it not of the wmiſt 
Importance, to berightly Underſtood, as containing 
the Principal Duty that we owe to God's Vicege- 
rents, which has been ſo Scaudalouſly, and Villauouſly 
Miſinterpreted of late, to the Great Diſhonour of 
Both ? Certainly Our Church thought /o Former- 
ly, when it took ſuch Care to Guard Our Obedience, 
with more Homilies concerning the Peril of Rebel- 
lion, than of any other Sin. And when was more 
Reaſon for Enforcing their Doctrines than now, 
when We ſee theſe admirable Diſſuaſives again/t 
Faction and Sedition, malicioufly Wreſted to Coun- 
tenance aud Support it ? If our Excellent Conſti- 
tution apprehends no Hazard from theſe Licentious 
Proceedings, I am ſure Thoſe who would defend it 
from them, have Reaſon to do ſo, with Regard to their 
Own Perſons : Our Paſtors cannot do their Duty, 
without being Menaced for it, and Slandered by the 
Vile Amanuenſes of the Mob, to expoſe us to their 
Fury, as Papiſts, and Men Diſaffected to Her Ma- 
jeſty's Government, who/e Safety, Rights aud ita 
bliſhment, together with Thoſe of the Church, We 


fo earneſtly contend for; which I ſolemnly here = 
| | _ clare 
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clare (as I did before in this Diſcourſe) to be my 
only Aim and Intention; and in an humble way to 


follow the Footſteps of your Lordſhip, who is fo 
bright an Ornament, aud Support 7 them. That 
this great City may flouriſh under your auſpici- 
ous Conduct, and never want a Magiſtrate of your 
ſeady Principles 70 Guide and Govern it, is the 


hearty Prayer of, 
My LORD, 
| Tour LOR DSHIP's 
Moſt Humble Servant, 


HENRY SACHEVERE LL. 


2 0 ri. 26, 


In Perils among falſe Brethren. 
MON all the moſt dreadful Plots 


A that ever threatened this Church, and 
Kingdom, the diſmal Tragedy contrived 
as this Day to be executed on Both, may juſtly 
claim the horrible Precedence, and conſequently 
the higheſt Expreſſions of our Gratitude tor ſo 
aſtoniſhing and miraculous a Deliverance from it. 
For whether we contider the Black Depth of 
its ſubtle Contrivance, the deſtructive Extent, 
and /anguinary Conſequences of it, or its ſur- 
prizing, and unaccountable Di/covery, we muſt 
confefs, that nothing but the 4/I-Powerful, and 
Gracious Hand of God, interpoſing againſt the ut- 
ter Subverſion of Our Nation, and Religion, could 
have prevented ſuch a Fatal Conſpiracy. A Con- 
ſpiracy! ſo full of the moſt Unheard-ot Malice, 
moſt Inſatiable Cruelty, moſt Diabolical Revenge, 
as only could be Hateh'd in the Cabinet-Council of 
Hell, and brought forth in a Concalve of Romiſh 
Jeſuits Now tho' the Hiſtory of this Unparal- 
cl'd Myſtery of Iniquity was Deſigned againſt Us 
at ſuch a Di/tance of Time, and the Fa# fo evi- 
dently Acknowledg'd, that the Papiſts themſelves 
arc ſo far from Denying, that they Extol it with 
the Higheſt Panegyrichs; ſo that there needs nei- 
ther Proof of the one, nor Repetition of the other: 
Yet doubtleſs 'tis as much our Duty, as Intereſt, 
to keep up the Annual Celebration of this Never- 
to=be=forgotton Feſtival, For that the very Face 
and Shadow of our Church, and Conſtitution, is 
yet Surviving; That this Good, and Pious Relict 
of the Royal Family Sits now Happily upon the 
Throne of Her Great Auceſtors; T hat our Hierar= 
chy, and Nobility was not finally Extirpated and 
cut off; That our Country was not made an Acel- 
© daina, a Field of Blood, and a Receptacle of U- 

ſurping Robbers; That We yet, without Slave- 
iy, Superſtition, or Tdolatry, enjoy the Benefit of 
our Excellent Laws, and moſt Holy Profeſſion Un- 
defil'd: In a Word, That God has yer vouch- 
lated us %s Opportunity of coming into his Pre- 
tence, to Acknowledge theſe Ineſtimable Bleſſings, 
is owing to his Mercy fo fignally faewn to Us, in 
x Ditappointing the Barbarons Maſſacre intended 

This Day. A Day! which ought to ſtand for 
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© Darkneſs, looking unto 
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Ever in the Engliſh Kalender, as an Eternal Ara, 
© at the One End, as the Thirtieth Day of Fanuary 
at the Other, for Indelible Monuments of the Irre- 
concilable Rage, and Blood-T hirſtineſs of both the 
Popiſh, and Fanatic Enemies of Our Church, and 
Government / For theſe are equally ſuch Treache- 
rous FALSE BRETHREN, from whom we 
muſt always expect the utmoſt Perils, and against 
whom we can never ſufficiently Arm Our ſelves 
with the greateſt Caution, and Security. Theſe 
TWO DAYS indced, are but One United Proof, 
and Viſible Teftimonial of the fame Dangerous, and 
Rebellious Principles, theſe Confederates in Iniquity 
maintain: And as the Ove is but a T hauk/ziving 
tor our 8 what the F:r/# Projected; 
ſo is the Other an Humiliation, tor what God per- 
mitted the Latter, by T heir Help and Direction, to 
put in Execution. I think therefore the Beft way 
of Acknowledging theſe Great Mercies, and Fudg- 
ments of God, and A — Both Solemnities 
© in a Proper way, is by 1o juſtly Conſidering Our 
© Circumſtances with reſpect to Each Side, as to 
© Guard againſt Their Aba and Factious De- 
c ſgus for the future; that we may never Truſt 
© Either, to need a Second Deliverance from thoſe 
© Villainous Enterprizes, they will never ceaſe to 
put in Practice, whenever they ſee an Opportunity 
© of Doing it with Security. | 

© Now as Perſecution, and Affiidion, were the 
© diſtinguiſhing Badges ot the Meſſiab, who was a 
© Man of Sorrows, and Acquainted with Griefs ; ſo 
© to convince his Di/ciples, that his Kingdom was 
© not of this World, He Bequeathed the ſame /ad 
Legacy to Them, to / ge the Character, as well 
as imitate the Example, of their dying Lord, and 
Maſter. With unſhaken Courage, and Ręſolution, 
to take up His Bloody Croſs, and follow the Great 
Leader of their Salvation To March with a 
© Cheartul Magnanimity through all the Powers of 
Jeſus the Author and Fi- 
« niſber of their Faith, who Fog the Foy that was 
6 ſet before Him, Endur'd the Croſs, deſpiſing the 
© Shame, and is ſet down at the Right-hanud of the 
Throne of God. Thus was His Church to expect 
no Better Treatment than Her Great Founder, 
and Original, to paſs through the ſame Fiery Tri- 
al, to be made Perſec through Jene, to be 
Militant here, in order to be Hunpbant here- 
after ; and like Him, to be Crown'd with Thorns 
in this World, to Obtain a Crown of Glory in the 
Next. Not only to Encounter the Open Fury 
and Violence of Her Profeſs'd, and Inveterate Ene- 
mies; but (which was the Bittereft Part of Her 
Sufferings) like Her Saviour, to be Betray'd, and 
perfidioutly Given up by Her Own Falſe- hearted, 
and In/idious Apoſtles. 
As the Hiftories of the Church in A Ages, 
are as 'twere but One Continued Ratification of 
this Melancholly Truth, made up of ſo many 
Mournful Narratives, of the Unhappy Lives, and 
Diſaftrous Deaths of Saints, Martyrs, and Confe/= 
© ſors, who Bravely /eaPd the Faith with their Blood; 
© ſo it is Exemplified in no One Inftance more 
© than in that Primitive, and Heroick Champion of 
© Chriſtianity, the Author of this Epiſtle. Where- 
© in, for the Wonder, and Emulation of Poſterity, 
© He has recorded a Long and Frightful Catalogue 
© of thoſe Aſtoniſhing Calamities He had underwent 
© in the Propagation of the Goſpel. Such Ample 
Satisfaction, did the Pious Labours of the Con- 
vert, make for the wicked Perſecution of the 


Jeu, when by a Miraculous Turn of Providence, 
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Saint, and the moſt Zealous Bigot aguinſt, into 
© the moſt Relolute Srferer jor, Religion. Let 
© however this Ge Apoſtle might have Attain'd 
© fo extraordinary a Degree of Merit, as to Out- 
ſhine all that Noble Army of Martyrs, which Adorn 
© the Bloody Kalender of the Church; nay, as He 
© expreties it, 79 cos never a Wi hit fbort of the 
© Greateſt Apc/ites, and as *twere to He CharadFers 
© with the very C of the So of God; Does it 
© not ſeem a little ro carry the H of Oſtentatios, 
© and Varin-ziory, thus to claim the Pre-emmence, 
© and Smpremacy, and to Boaſt himſelf in that Po- 
© pous Shew of Services that He hath done tor God, 
© and the Church © But We Jhall catily Recoucile 
© the 4pojile, and the Orator, and fuid no Imputa- 
© tion upon his Moge/ty, if we conhider the Occa- 
fin of it. He had (as He informs Us) with 
© much Pars, and Expence, Planted Chriſtianity 
in Corinth, where he had no ſooner by a Mira- 
© cules Miniſtry Eftablithed it, but ſeveral Falſe 
© Apoſtles, and S2ducers, were in his Abſence Crept 
© into the Church, to Vitiate, and Corrupt his 
© New Proſelytes, under the Pretence of More Pu- 
* rity and Holine/s, (like our Modern Sectariſts) to 
© raiſe a $:hi/jn amongſt em, and to draw them off 
© irom the Opinion they had of St. Paul; by Ri- 
© diculing Him tor his Perſon, and Addreſs, as a 
Little Unedifying, Ungifted Preacher, of a weak 
© Bodily Preſence, aud Contemptible Speech ; thus 
N ounding the Miniſtry, thro' the Sides of the 
© Miniſter. Such Nights and Provocatious, certain 
© ly were a /ficieat Ground for the Apcjt/e to in- 
* ft upon his Character, leſt the Go/pe/ ſhould 
© {utter by it: And with Authority to Rebuke the 
Ingratitude of the Corinthians, and Vindicate his 
© Dignity, and Trauſcendent Excellencies, againſt the 
© baſe Lies, and Calnmnies, caſt upon Him by ſuch 
E falſe Apoſtles, deceitful Workers, * 
* themſelves into the Apoſtles of Chriſt, like their 
* True Father the Devil, transforming himſelf into 
an Angel of Light, With what Juſtice then 
© might He here ſtand upon the Compariſo, when 
© thus vilely Run dow, by ſuch Fretched, Emp- 
© ty, Hypocritical Sophiſters? To appeal to his 


© Spiritual Gifts, and Revelations, and Sufferings, 


© ia Competition with ſuch Hupudent, Boaſting, 
& Self=conceited Pretenders, was the Loweſt Act of 
© Humility, and Good- Nature; to Condeſcend to 
* Diſpate with ſuch as ought to be Auſeber'd, not 
© with Arguments, but Jnathema's/ Yet behold the 
© Singular Modeſiy of this Great Apoſtle / He can- 
© not enter upon his own Fruſtification, without 
© much Reluctance, and a long Apology to intro- 
© duce it. I am become a Fool in Glorying (lays 
© He) but you have compelled Me to it. I ſpeak 
as concerning Reproach, as thy we had been Weak : 
© Howbeit, wherein any is Bold, I ſpeak fooliſhly, I 
am bold alſo. Are they Hebrews © ſo am I. Are 
© they Iſraelites? ſo am I! Are they the Seed of 
* Abraham? ſo am 1! Are they Miniſters of Chriſt £ 
bea as a Fool, I am more. In Labours more 
* Abundant, in Stripes above Meaſure, in Priſons 
© more Frequent, in Deaths often; of the Jews free 
© Times received J forty Stripes, ſume One. Thrice 


© wwasT beaten with Rods, Once was I ſton'd, Thrice 
* I /uffered Shipwreck, a Night and a Day have 1 


© been in the Deep. In Fourneyings often, in Derils 


1 of Waters, in Perils of Robbers, in Perils by my 


* own Countrymen, in Perils by the Heathen, in Pe- 
* rils in the City, In Perils in the Wilderneſs, in Pe- 
© rils in the Sea, in Perils amongſi FALSE. 
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© Greateſt Sizner was changed into the Devoutefſt * BRETHREN. In this Rhetorical 4br;qy, 
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/es in his Calamities, and puts 


9 Ann, 


of the Sufferings, and Dangers or his Life, there's 
a very O/ervavle Graduation; the Apofile till Ri. 
| g this Laſt as the 
Hgheſt Perfection of his Miſery, as that which 


made the deepeſt Dnpreſſion upon his Paſſions, and 
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what He bore with the greateſt Re/tntment and 
Difficalty. The many ſevere Pains, and Tortyre; 
intlicted onchis Body, were nothing to This: naw 

. 5 Ha), 
the Good=Nature, and Mercy of Highway=-mey, and 
Pagans, and even the Devouriug Boſom of the 
Deep, were to be Preferr'd before, and ſooner 


(it ſeems) to be Jruſted to, than the more cer- 


tainly Deſtructive, and Fallacious Boſom of a Treq- 
cherons, FALSE BROTHER. 

© I ſhall take the Expreſſion in its full Latitng, 
without confining it to the expreſs Deſign of the 
Place; tho' it were very obvious to draw a Para!!! 
here, betwixt the fad Circumſtances of the Church of 
Corinth formerly, and of the Church of England it 
preſent ; wherein Her Holy Communion has been 
Rent, and Divided by Factious, and Schiſinatical 
Impoſtors; Her pure Doctrine has been Corrupted, 
and DefiPd; Her Primitive Worſhip, and Diſcipline 
Prophar'd, and Abus'd; Her Sacred Orders Deny'd 
and Villiſied; Her Priefts, and Profeſſors (like 
St. Paul) Calumuiated, Miſrepreſented, and Ridi- 
cul'd; Her Altars, and Sacraments Proſtituted to 
Hypocrites, Deifts, Socinians, and Atheiſts; and 
this done, I with I could not ſay, without Diſcou- 


 ragement, J am ſure with Dupumity, not only by our 


profeſs'd Enemies, but which is worſe, by our pre- 


tended Friends, and FALSE BRETHREN. Bur 


to proceed tothe Matter before us: In my Diſcourſe 


upon theſe Words I thall endeavour, 


I. Firſt, To ſhew in what Seuſe, and upon what 
© Accounts Men may be Denominated F ALS} 
„ BRETHREN. "= | | 
II. Szcondly, I will lay before you the Great PE- 
© RIL, and Mz*hief of ſuch, both in Church 
© and State. . | | 

III. Thirdly, J will ſet forth the Heinous Malir- 
© wity, Enormous Guilt, and Folly of this Pro- 
© digious Sin. | | 

IV. Laſily, As a Conſequence from the Whole, I 
© will undertak2 to Evince what mighty Reaſon 
© we have at all Times, and more eſpecially at 
; Ru to /tick firmly to the Principles both 
© of our Church and Conſtitution 5 and how much 
it concerns Us to Beware of all thoſe FALSE 
© BRETHREN, that Deſert, or Betray them. 


© I. And Firft, T will ſbew you in what Senſe, aud 
upon what Accounts Men may be Denominated 
FALSE Brethren. Tn order to which it will bc 
Neceſſary to State the full Extent of the Nature 
of FALSE BROTHER HOOD. 

© This Term M being of a Relative Sig- 
nification, muſt reſpect Men as conſidered under 
all Social Cafes, or as they are placed under ſuch 
Regards and Circumſtances, as in Duty oblige 
them both to Think, Speak, and Act, with Trut”, 
and Integrity, correſpondent to their inward Prin. 
ciples, and outward Profeſſions. And wherein they 
are found deviating wilfully from either, by an un- 
reaſonable Alteration of Fudgment, by any td 
Mental Reſerve, or Equivocation, upon any indie 


rect Ends, or Deſigns, or guiding their Ehr 
and Actions contrary to theſe /tated Rules, then 


are guilty of Falſbood, both in Conſcience and 


Practice, of a Breach of that Veracity, Ja. a 
all 


1709. 
1 3 Truft that they owe to God, themſebves, and 
the World, and arc pn what are ſtil'd in the 
Ja, FALSE BRETHREN. For whereas every 
Man that either believes, /pcaks, or as Rationally, 
© muſt be ſuppoſed to have ſome Sranding-Ground, 
© and Meaſure of Judgment, ſettled upon ſome 
© Grand, Primitive Maxims of Truth, both Specula= 
rie and Practical, whether founded upon Revela- 
ion, Reaſon, or Honour, which are what we call 
any Man's Principles either in Religion, Society, or 
« Friendſhip I F theſe Fundamental Axioms have 
© with true Deliberation been /ifted, and weighed, 
© not only as to their intrin/ic Nature, and Goodneſs, 
but as to their outward Tendency, and Conſequences, 
© they muſt appear, tho' not perhaps as znfallible 
© in fhemſelves, yet with Reſpect to the Perſon 1o 
© confidering them, as demonflrative Truths, as the 
Light, and Oracles of God, and Reaſon, ſet up 
© in his Breaſt; by which He is always oblig' to 
Direct, and Govern his Thoughts, Reſolutions, and 
«< AFions; and which if He ſwerves from, diſomus, 
© or betrays upon any /ini/ter Motive whatſoever 
: (on atter this nice Search they ſhould prove 
«© Frroneois) involve the Man in a very heinous Sin, 
© treacheronſly acting againſt his Tudgment, and 
giving the Lye both to his Faith, his Reaſon and 
© his Knowledge, This Matter being thus briefly 
© Premisd, it is evident, that with regard to the 
© ſeveral Oje it is Converſant about, Men 1. 75 
in three Reſpects be term'd Guilty of FALS 
< BROTHER HOOD. 

© 1. Firſt, With Relation to God, the Church, 
© or Religion, in which they hold Faith, or Com- 
6 MUNION. 
2. Secondly, With Relation to the State, Go- 
© wernineut, or Society, of which they are Mem- 


© bers. 


« Thirdly, With Relation to thoſe Private 
© Perſons, with whom they have either Friendſhip, 
© Correſpondeiice, or Dealing. 

© 1. And Firft, He is a FALSE BROTHER 
with Relation to God, Religion, or the Church in 
in which he holds Communion, that Believes, Main- 
tains, or Propagates any Jalſe, or Heterodox Te- 
net, or Dodtriue, repugnant to the expreſs Declara- 
tions of Scripture, and the Decrees, or Senſe of 
the Church, and Antiquity thereupon, For as in 
the /r/t alone are contain'd the Eſſential Points, 
and Articles of our moſt Holy Faith; fo the 
Primitive Expoſitions, Deciſions, and Practice of 
the antient Writers of the Pure, and uncorrupted 
fees of Chriſtianity, muſt certainly be acknowledg'd 
the beft, and moſt Authentic Comments upon their 
Meaning. Tn Oppoſition to which, if any «pftart 
Noveliſt, or ſelf-conceited Euthuſiaſt, out of Pride, 
as ictting Himſelf above theſe Genuine Oracles of 
Truth ; or out of Ignorance, as being unacquainted 
with the Learning, and Records of Antiquity; or 
out of Perverſne/s, ſcorning to ſubmit his Un- 
derſtanding to the Difates, or better Reaſon of 
others; or out of Ambition, and Vain=glory, as af- 
tecting to be the Head, and Leader of ſome New 

get, or Party; (all, or either of which have, 

and will be tound tor ever the Parents of Hereſy) 

and ſhould break in upon this Sacred Depo/itum 

of the Church; and ſhould attempt Blaſphe- 
mouſly to Corrupt that inviolable Fountain of 
Truth, with erroncors Conjetures, and Vain Phi- 
* loſophical Syſtems ; to Prophane and Degrade the 
Holy Myſteries of Religion, by abſurd Interpreta- 

* trons, and impudent Rea/onings ; thould we ſtick 
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c to call ſuch a Rebel to God, and Traytor to his 
© Church, a FALSE BROTHER? If a Man ſhould 
dare not only to Revive, but to Juſtify any Exe- 
© crable, Exploded Here/ies, as thoſe af Arrius, 
© and Neftorins, denying the Hypoſtatical Union, or 
the Eternity of the Sou of God; or ſhould affirm 
© that He was God in Man, or that the Godhead was 
only Locally in his Manhood, as God was in the 
© Cloud; or that ſhould preſume to Evacuate the 
great Sanction of the Goſpel, the Eternity of Hell- 
« Torments; or Expound any of the Articles of 
Our Faith, in ſuch a Looſe and Vagrant way, as 
may ſuit em as well to a Mahometar's as a Chri- 
© ftian's Creed; and to lay open all thoſe Sacred 
© Boundaries of the Church, to let in all Sefarifts, 
and Schiſmaticks, of whatſoever Wild, Romantic, 
or Enthuſiaftick Notions, ſo as to make the Houſe 
of God, not only a Den of Thieves, but a Recep- 
tacle of Legions of Devils Should we cover ſuch 
a Tale Apoftle under the Sacred Umbrage of a 
True Church-man? In ſhort, whoſocver preſumes 
to Recede the leaſt Tittle from the expre/s Word 
of God, or to explain the great Cedenda of our 
Faith in New-fangl'd Terms of Modern Philoſophy, 
muſt publiſh a New-Go/pe!, Un-god his Saviour, 
and Deſtroy his Revelation; and by unſettling the 
Univerſal, Receiv'd Doctrine of the Church, give 
up OY into Scepticiſin, and Atheiſm; and 


to his God, and his Religion, and ſhall be called 
hereafter, The leaft in the Kingdom of Heaven, 
how Great ſoever he may be in the Kingdoms 
here below. And as a Man may thus Betray the 
Doctrine of his Church, ſo is he no leſs FALSE to 
its Intereſt, that gives up any Point, of her Diſ= 
cipline, and Worſhip. Theſe are the Exterior 
Fences to Guard the Internals of Religion, without 
which they are left Naked, without Beauty, Or- 
der, or Defence. Should any Man, out of Iguo- 
rance, or Prejudice, to the antient Rights, and 


Affirm, That the Divine Apoſtolical Inflitution 1 
Epiſcopacy, is a Novel Doctrine, not ſufficiently 
Warranted by Scripture, and that tis indifferent 
whether the Church is Govern'd by Biſbops, or Preſ= 
byters; Is not ſuch an one an A4poſtate from his 
own Orders? Let the Chriſtian World be Judge, 
who beſt deſerve the Name of Church=-men, thoſe 
that /iriIy Defend, and Maintain the Catholick 
Doctrines, upon which the Church, as a Society, 
is Founded, or thoſe who would Barter them for 
a Mungril-Union of all Ses? Thoſe whoſe Zea- 
louſly ſupport her Miſſion, which only can ſup= 
port her, or thoſe who would deſtroy it, to take in 
Schiſmatical Presbyters without Epiſcopal Ordina= 
tion, which would Un-Church, the very Church, 
and Annihilate her Conſtitution ? Is this _—_ 
rit, and Doctrine of our Holy Mother? To affert 
Separation from Her Communion, to be no Schiſin; 
or it it was, that Schiſm is no Damnable Sin ; 
that Occaſional Conformity is no Hypocriſy, but ra- 
ther for the Benefit of the Church; that any one 
may be an Occaſional Conformift with Schiſmaticks, 
and yet not guilty of Sc hiſin; that a Chriſtian may 
ſerve God in any Way or Congregation of Worſhip, 
as well by Extemporary Prayers, as by a Preſerib'd 
Form, and Liturgy ;' that Conformity to the Church, 
and Eccleſiaſtical Authority, are no Parts of Mora- 
lity, and a Good Life, which are only neceſſary to 
Salvation: That the Orders and Ceremonies of the 


© Church, are only Carnal, Arbitrary Obedrences, 
| 
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and Laity; that the Cenſures and Excommuntca- 
tions of the Church, are meer Bruta Fulmind 
Canonical Obedience, and Abſolution, Spiritual B- 
rauny, and Uſurpation; and in a Word, that the 
whole Body of the Worſhip, and Diſcipline of the 
Church of England, is nothing elſe but Prie/icraft, 
and Popery in Maſquerade. It upon all Occalions 
to comply with the Diſſenters both in Publick 
and Private Affairs, as Perſons of Tender Con- 


ſcrence and Piety, to promote their Intergſts in 


Elefions, to ſneak to em tor Places, and Prefer- 
ment, to Detend Toleration, and Liberty of Con- 
ſcience, and under the Pretence of Moderation, 


to excuſe Their Szparation, and lay the Fault upon 


the True Sons of the Church, tor carrying Matters 
too high; if to Court the Fanaticks in Private, 
and to hear em with Patience, if not Approbation, 
Rail at and Blaſpheme the Church, and upon occa- 
ſion to Fu/tify the King's Murder; If to Flatter 
both the Deud and the Living in their Vices, and 
to tell the World, that if they have Mit, and 
Money enough, they need no Repentauce, and 


that only Fools and Beggars can be Damu d; If 


theſe, I fay, are the Modith, and Faſhionablc 
Critzriens of a True Church=-man, God deliver Us 
all from ſuch FALSE BRETHREN. 

© There is another ſort of them who are for a 
Neutrality in Religion, who really are of none, but 
are a ſecret ſort of Reſerv'd Atheiſts, who always 
pretend to be of the Church, join in the Herd, and 
will ſometimes frequent our Public Communion, 
as long as the Government appears on our tide ; 
but 1t any thing is to be got by it, can with as 


© {ate a Conſcience ſlide privately into a Conventicle, 


and look as demure as the /lye/t Saint amongſt em. 
They are cqually of ah and of no Communion, they 
are the Gallio's that care for none of theſe J hings; 
They tell us they are for the Religion Eſtabliſb'd by 
Law, but no longer than 'tis 10; they can ſee nei- 
ther Sin nor Danger in that Eccleſiaſtical Bugbear, 
as they call Schi/n, yet talk very loud about Union, 
Comprehenſion, and Moderation; by all which caut- 
ing Expreſſions, they mean nothing but getting Mo- 
ne), and Preſerment, by holding in with Perſons 
ot all Parties, and Chara#ers, halting betwixt the 
Diverfity of Opinions, and Reconciling God, and 
Belia tor Gain. To theſe we may add thoſe who 
cither out of Fear, or Complaiſance, can tamely 
and without Vindication, hcar their God and Reli- 
gion Blaſphem'd and Abus'd. But there is auot her 


© fort of FALSE BRETHREN, who ſet up tor 


© agreater Perfection of Piety than their Neighbours, 


c 


who like their Originals, the Phariſzes in the Goſ- 
pel, are always pleading their Merits before God, 
and the Horld, with an Oftentation of Sauctity, in 
Compariſon with their Profane Brethren, with a 
Srand off, for I am Holeer than T hou! Thele are 
the Stute, that under the Pretence of Conſcience, 
mall commit the moſt abominable Impieties, and 
juſtity Murder, Sacrilzge, and Rebellion, by Texts 
of Scripture. There are yet another ſort of FALSE 
BRETHREN, of a quite oppo/ite Character to 
theſe, who with well to the Church of England, 
and really believe her Conſtitution in Doctrine, 
Dijtipline, and Worſhip, the beſt and pure® in the 
Chriſt;an World; and when either their Yongnes, 
His, or Purſes are wanting in her Defence, are 
ready to Sacrifice their Per/ons, and Eſtates in 
her Vindication. Theſe indeed are noble Qualifica- 
tics, and tis Pity ſo good a Character ſhould 
want any thing to Commpleut it. And to turn the 
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© Words of our Bleed Saviour to the rich A, 
© yet one thing thou lackeſt, thy Leal is to be C 


iu, as well as for, the Communion of the — 
in obeying her Precepts, as well as defending 8 
Rights. In all theſe Caſes there is a Serious 150 
Deliberate Act of Treachery againit Conſcience and 
* Comvifion, a baſe Forfeiture of that Spirit ua Ala 
* legiance we owe to God, and our Church, 25 

* lacred Body, and Fraternity, that ought to "Ry 
terye inviolable Unity, profeſſing one Faith,” ,,, 
© Baptiſm, one God, and Saviour of us all. 

2, But Secondly, Men may be Denominate] 
FALSE BRETHREN, with Relation to 14, 
State, Government, or Society of which they are 
Members. The Conſtitutions of moſt Govery- 
ments differing according to their ſeveral Frames 
and Laws, upon which they are built, and Found. 
ed, it 1s 2 1 to lay down any one Lniverſal 
Rule, as the Scheme and Meaſure of Obedience 
that may /quare to every one of them. Only this 
Maxim in general, I preſume, may be Efabliſbd 
for the Safety, Tranquility, and Support of 40 
Governments, that no Innovation whatfocyer ſhould 
be allow'd in the Fundamental Conſtitution of any 
State, without a 2 preſſing, nay, unavoidabſe 
Neceſſity for it; and whoſoever /ing1p or in a pri- 


— 


vate Capacity ſhould attempt it, is guilty of the 
Higheſt Miſdenieanour, and is an Enemy to that 
Politic Body of which he is a Member. To ap- 
ply this Maxim to our Government, in which the 

ruth of it will very evidently appear. Our 
Conſtitution both in Church and Sate, has been 
ſo admirably contriv'd, with that Wiſdom, Weight, 
and Sagacity, and the Temper, and Genius of each 
ſo exactly Suited, and Modell'd to the mutual 
Support, and 1 of one another, that 'tis 
hard to ſay whether the Do#rines of the Church 
of Englaud contribute more to Authorize, and En- 


and Detend the Doctrines of our Church. The 
Natures of both are ſo nicely Correſpondent, and 
fo 1 Intermixt, that tis almoſt impoſſ- 
ble to offer a Violation to the one, without Break- 
ing in upon the Body of the other. So that in all 
thoſe Caſes before- mention d, whoſoever preſumes 
to Innovate, Alter, or Miſrepreſent any Point in 
the Articles of the Faith of our Church, ought to 
be Arraigu'd as a Traytor to our State; Hetero- 
doxy in the Doctriues of the one, naturally ot 
ducing, and almoſt neceſſarily inferring Rebellion, 
and High-Treaſon, in the other; and conſequently 
a Crime that concerns the Gui Magiſtrate, as 
much to Puniſh, and Reſtrain, as the E:cleſiaſe- 
cal, However this Aſſertion at firft View may 
look like an High-flown Paradox, the Proof of it 
will fully appear in a few Inſtauces. The Grand 
Security of our Government, and the very Pular 
upon which it ſtands, is founded upon the /teady 
Belief of the Subjects Obligation to an Abſolute, 
and Unconditional Obedience to the Supream Pow- 
er, in all Things /awful, and the utter I/egality of 
Reſſſtance upon any Pretence whatſoever. But 
this Fundamental Doctrine, notwithſtanding its Di- 
vine Sandion in the Expreſs Command of God in 
© Scripture, and without which, it is impoſſible any 
© Government of any Kind, or Denomination in the 
© World ſhould abt with Safety, and which has 
© been ſo long the Honourable and Diageo 
© Chara#eriftick of Our Church, is now, it ſecms, 
© quite Exploded, and Ridiculd out of Countc- 


© nance, as an Unfaſbionable, Superannuated, May 
© (which is more wonderful) as a Dangerous *© 


net, 
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« net, utterly Incon/tent with the Right, Liberty 
c ja 8 of -* PEOPLE; who, as our 
« New Preachers, and New Politicians teach us, (I 
« ſuppoſe by a New and Unheara-of Goſpel, as well 
cas Laws) have in Contradiction to both, the Por- 
er Inveſted in Them, the Fountain and Original of 
© it, to Cancel their Allegiance at pleaſure, and call 
« their Sovereign to account for High Treaſon againſt 
© his ſupreme Subjects forſooth; nay to Dethrone 


c and Murder Him for a Criminal, as they did the 


« Royal Martyr by a Judiciary Sentence. And, 
« what is moſt incredible, preſume to make their 
Curt to their Prince, uy maintaining ſuch Anti- 
© monarchical Schemes. u 


is ſo far Alter d, but that by the Laws of Both, 
till in Force, and which I hope, for ever will be) 
« theſe Damnable Poſitions, let em come either 
from Rome, or Geneva, from the Pulpit, or the 
« Preſs, are condemn'd for Rebellion, and High 
« Treaſon. Our Adverſarics think they effectually 
© ſtop our Mouths, and have Us ſure and unan- 
ſwerable on this Point, when they urge the Revo- 
© Inticn of this Day in their Defence. But certainly 
© They arc the Greateſt Enemies of That, and His 
Late Majeſty, and the moſt Ungrateful for the De- 


© liverauce, who endeavour to caſt ſuch Black and 


© Ocioas Colours upon Both. How often muſt they 


© be told, that the * King Him/elf ſolemnly Di/= 
© (/0iin'd the leaſt Imputation of Reſiſtance in His 
© Declaration; and that the Parliament declar'd, 
That they ſet the Crown on His Head, _ no 
© other Tit/e, but that of the Vacancyof the Throne? 
And did they not Unanimouſly condemn to the 


- 


Flames (as it 79 Delerv'd) that Infamous Li- 
c 


© bel, that would have pleaded the Title of Conqueſt, 


by which x, mary was ſuppos'd ? So tender were 


© they of the Rega]! Rights, and ſo averſe to in- 
« fringe the leaſt Tittle of our Conflitution / We ſee 
© how ready theſe 1ycendiaries are to take the leaſt 
© Umbrage, to charge their own curſed Tenets on 
© the Church of Eneland, to Derive their Guilt up- 
< on it, and Quit Scores with it for Their Iniquity / 
< 'Thus do they endeavour to draw Compariſons, 
© and to aftif the Horria Adions and Princi- 
© ples of Forty One, which have been of late Years, 
© to the Scandal of Our Church, and Nation, ſo 
publicly defended, not only by the Agents and 
© Writers of the Republican Fafion, but by ſome 
© that have the Confidence to ſtyle themſelves Sons, 


and Presbyters ot the Church of England; who 


© in open Def/ance of the molt peremptory Declara- 
© tions of God in Scripture, (never to be evaded 
by any Shifts or Miſrepre/entations and the Uni- 
C werſal Doctrine, and Expoſitions of the Catholick 
© Church upon it in all fees, with the Expreſs Je- 
© flinony, and Concurrence of Our Church, from its 
© Reformation down to the preſent Times, Corrobo= 
© rated with the Senſe of Our Legiſlature, ſo unex= 
© ceptionably confirn'd in Our Laws, Dare, in 
© Deſpite and Contenipt of all this Evidence, mani- 
* feltly deſend the Refiftance of the Supreme Pows 


His Highneſs Declares, in Oppoſition to thoſe who give out, 
That v-e do intend to CONQUER and ENSLAVE theſe NA- 
TIONS, that we have thought fit to add a few Words to our 
Declaration; © It is not to be imagin'd, that either thoſe who 
have invited Us, or thoſe who are already come to 4% Us, 
** can join in a W/CKED ATTEMPT OF CON©UFST, to 
„ make void their own Laæuful Titles to their Honours, Eſtates, 
and Intereſts.” See the Prince of Orange's Declaration, Dr. 
Kenuet's Hiſtory of the Four Laſt Reigns, p. 493. 


Vol. V. 


t, God be Thanked! 
neither the Conſtitution of our Church or State, 
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der, under a New-fangl'd Notion of Self- Defence; 
© the only Inſtance they ſhew of Shame, that they 
© dare not YE T maintain Rebellion by its pre. 
© per Name. Yet, if thoſe filly Pretences, was! 
© weak Excuſes tor it alledg'd, carry any Strength, 
or Reaſon in them at all; they will equally ſerve 
to Fuſtify Al the Revellions that ever were or can 
be committed in the World. Now as the Repyb- 
licans Copy after the Papiſts in moſt of their Doc- 
trines and Practices, I would fain know in this 
where the Difference lies, betwixt the Power 
Granted to, (as 'tis ſuppos d Originally Inveſled, 
but from what Commiſſion God knows, in) the 
People, to Judge and Dethrone their Sovereigns, 
for any Cau/e they think fit; or a no Jes Uſurped 
Power of the Dope, to ſolve the People from 
their Allegiance, and diſpoſe of Sceptres, and Dia- 
dems to his Favourites, whenever he thinks it his 
Intereſt to pluck them from his Enemies Heads. 
Compariſons are generally Odious; but a Learned 
Biſhop of our Kingdom, whoſe Averſion to Po- 
pery, J hope, is not doubted, I mean the“ Right 
Reverend the Lord Biſhop of Sarum, has been 
bold Fudiciouſly to Determine, even on the Pa- 
pifts Side in this Cafe, That it ſuch a Depo/ing 
oer is to be intruſted in Mortals Hands, lets Iu- 
conveniencies will enſue in Frog it in Oze, than 
in Many; tho' God forbid it ever thould be Lodg'd 
in any other than that of God himſelf, the Or:gi= 
al of all Power, from whom it proceeds, and to 
whom it muſt Return ; the King of Kings, Lord 
of Lords, and ONL Y Ruler of Princes. So that 
theſe Romantic wild Notions will carry Us into 


© ſomething «or/e (if 'tis poſſible) than Popery it 
© ſelf; more Fatal to the Rights and _— of 
© the Crows, and the Welfare and Tranguil 

Our Conſtitution, which can never be Safe under 
© ſuch precarious Dependencies, and Deſpotick Ima= 
© ginations. A Prince indeed in another Senſe, will 


ty of 


© be the Breath of his Subjects Noſtrils, to be blown 
in, or out, at their Caprice, and Pleaſure, and a 


© worſe Vaſlal than even the meaneſt of his Guards. 


© Such Villainous and Seditious Principles as theſe, 
© Demand a Confutation from that Government they 


© ſo iuſolently T hreaten and Arraign, and which are 


© only proper to be anſwer'd by that Sword they 
© would make our Princes bear in Vain, by the S 
© long-calld-for Cenſure of an Eccleſiaſtical Synod, 
© and the Correction of a Provok'd and Affronted 
© Legiſlature, to whoſe ſtrict EA ag and un- 
© delerv'd Mercy, I commit both them and Their 
© Authors. Only give me leave to diſmiſs em with 
© a Remark of the pious and learned Biſhop An- 
© drews, upon ſome of their FALSE BRE. 
IHRE N in his Time. + © bat (ſays that 
„Good Prelate) 3s now become of thoſe Words of 
« God, Touch not mine Anointed ? Are we not 
“ fallen into Strange Times, that Men dare thus 
« print and publiſh, yea, even preach and pro- 


| * Leſs Diſorder may be apprehended from the Pretenſſons of the 
Roman Biſhops, than from theſe Maxims, that put the Power of 


Fudging and Controlling the Magiſtrate in the PEOPLE's Hands, 


which opens a Door to E _ Confuſions, and indeed, ſets 
every private Perſon upon the Throne, and introduceth an Anar- 
chy, which will never admit of Order and Remedy; where- 
as, Thoſe who have but One PRETENDER over Them, could 
more eaſily deal with Him, and more Vigorouſly RESIST Him. 
[Vindication of the Church of Scotland. Printed as Glaſgow, 1673, 


P. 68, 69. 


+ Sermon 3. on the Conſpiracy of the GOWRIES, Preachd 
before the King at Holdenberg, Aug. 5. 1610, p. 808, 
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«claim their Sinus; even thoſs ſinful aud ſhameleſs 
& Poſitions, to the Eyes aud Ears of the whole 
« World ® Whereby God's Anointed are Endau- 
cc gerd, Mens Souls are Poiſon'd, Chriſtian Religi- 
« 0 is Blaſphentd as a Murtherer of her Own 
« Kinns; God in his Charge is openly Contradicted, 


0 
c 


c have becn ſpoken with a more Prophetical Spi- 
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© aud Men made Believe, they fball go to Heaven 
in breaking God's Commandments.” What could 


rit, of theſe thy Dreamers, theſe Preſtmptuots 
and Servi Men, Deſpiſers of Dominion, and 


Diguities, who wreſt the Word of God to their 
Own, and their deluded People's Perdition, and 
think to Conſecrate even the worſt: of Sins, with 
what is almoſt Analogous to the Blaſphemy againſt 
the Holy Get, Theſe FALSE BRETHREN 
in Our Gevernment, do not Singly, and in Pri- 
date ſpread their Poy/on, but (what is lamentable 


to be ſpoken) are ſuffer d to combine into Bo 


dies, and Seminaries, wherein Atheiſin, Deiſm, 
Tiitleiſiu, Socinianiſm, with all the Helliſp Prius 
ciples of Fanaticiſin, Regicide, and Anarchy, are 
openly Profe and Taught, to Corrupt and De- 
bauch the Jbuth of the Nation, in all Parts of it, 
down to T«/terity, to the Preſent Reproach, and 


Future Extirpation of Our Laws, and Religion. 


Certainly the Toleration was never intended to In- 
dulge, and Cheriſh ſuch Monfters, and Vipers in 
our Boſom, that ſcatter Their Peſtilence at Noon- 
dry, and will Reud, Diftraf, and Confound, the 
firmeſt and Be/t-/ettd Conſtitution in the World. 
In ſhort, as the Engliſh Government can never be 
Secure on any other Principles, but ftrily Thoſe 
of the Church of England, ſo I will be bold to 
ſay, where any Part of it is Truſted in Perſons of 
any Other Netions, They muſt be Falſe to Then- 


ſeldes, if They are True to their wh of it. 


they are True to their Opinions, and Intereſts, 
mutt Betray that Government they are Enemies 
to upon Priuciple. Indeed, We muſt do em that 
ſuſtice, to confeſs, that ſince the SefFari/is have 
ound out a Way (which their Forefathers, God 
knows, as wicked as they were, would have ab- 
horr'd) to {wallow not only Oaths, but Sacra- 
ments, to Qualiſy themſelves to get into Places, 
and Treferments; theſe Sandtify'd Hypocrites can 
put on a Het of Loyalty, and ſeem tolerably Eaſy 
in the Government, if they can Engroſs the Ho- 
nours and Profits of it: But let Her Majeſty 
reach out Her Little Finger to touch their Lois, 
and theſe worn Adverſaries to Paſſive Obedience, 
and the Royal Family, fall fret themſelves, and 
Curſe the Queen, and their God, and fball lock 
rpwards. And fo much for Our Political FALSE 
BRETHREN, till I come to ſpeak with em 
again by and by. I procecd, | 
g. In the Third Place, to a more Inferior Spe- 
cizs of them, that Ad in a lower Sphere, name- 
lv, Te who in their Private Capacities, are 
FALSE either in their Friendſhip, Correſpou- 
dence, or Dealing: But theſe Sins of Unfaithful- 
zeſs, as the ſiuulmiſt calls them, being of ſo Co- 
pious, and Extc/ive a Nature, and reſpecting the 
Private Concerns of Human Life, 1 ſhall only 
trouble you with enumerating ſome of the Gene- 
ral Inſtances of them: Such as are, Betraying 
Our Friend in his Secrets, Deſertive him in his 
Misfortunes, in not Defending his Reputation, 
when fully Accus'd, in an Ob/equious Compliance 
with Him in any Iudire#, or Diſbonourable. Mea- 
tires, in a Nauſeous Flattery of his Follies, or 
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Government, who are not afraid to ſpeak Evil of 


V 


* Vices, in permitting him in any Error, with. 

© Admonition, and in giving him wrong Advicę a. 
© not leading him out of it. Suck are allo wich 
0 . to Our Neighbour, the Concealii; = 
« Miſrepreſenting any Truth that he is Concers/a £ 
* know, Playing upon his Faith with doubtſu} * 
© ambiguous Iuſiuuuations, with Double Equivocat; 
© ons, and Diffimulatory Expreſſions, an Iau] 
© Breach of Word, Promiſe, or Profeſſion, Clangs 
« fine Undermining, by Gircumvention, Fraud 5 
© Craft, Bach-biting, and ſecretly Slandering ro 
6 pagating Scandal, and Bearing Falſe Witneſs and 
© Partaking ſeveral ways in his Ss; which 0 all 
© the CharaFeriſlicks of an In/idious, Treachergys 
and Fal/e-hearted Knave. But theſe Vices being 
© of a Private Conſideration, J haſten to the ear 
General Head propos'd, Namely, 


II. Secondly, To lay before you the Great Dy; 
and Miſchiefs of theſe PULSE PRETHR EN 
in Church and State; which I ſhall endeayour to 
do, b Proving that They Weaken, Undermine 
and Betray in themſelves, and Encourage, and 
put it in the Power of Our Profe/s'd Enemies, to 
Overtury, and Deſtroy the Conſtitution and Fjta= 
Lliſhment of Both. | 

© 1. And Firſt, as to the Church. But here it is 
: vor Neceſſary to Premiſe, "That by the Church 
© of England, We are to underſtand the True Ge- 
* nuine Notion of it, as it ſtands Contra-diftin= 
C * in its E/fabliſh'd Doctrine, Diſcipline, and 
© Worſbip, from all Other Churches, and Sc hiſima- 
© ticks, who would Obrrude upon Us a Hild, Ne- 
6 gative Idea of a NATIONAL CHURCH, 
© ſo as to Incorporate Themſelves into the Body, as 
© True Members of it; Whereas tis evident that 
© this Latitudinarian, Heterogeneous Mixture of 
© all Perſons of what D#ferent Faith ſoever, Uni- 
© ting in Proteſiancy, (which is but One Fuge 
© Note of the Church of Englaud ) would render it 
© the moſt Aſurd, Contradifory, and Self-Inonfe= 
ſtent Body in the World. This Spurious, and 
* Villainous Notion, which will taxc in Jews, da- 


© kers, Mahometans, and any thing as well as Chri- 


* ftians, as ridiculouſly incongruous as tis, may be 
* firſt Obſervd, as one of thoſe Prime, Popular 


© Engines, Our FALSE BRETHREN have 


© made Ule of to Undermine the very Eſential 
 Confiitution of Our Church; which as it ſtands 
© Guarded with its Own ſacred ÞFences, with Her 
* only True Sous in Her Boſom, may dcty all the 
© Malice of the Devil, and Her Enemies, to pre- 
* vail againſt Her. But ſuch is Her hard b#- 
© tune, Her Worſt Adverſaries muſt be let into 
© Her Bowels, under the holy Umbrage of Sons, 
© who neither believe Her Faith, Own Her M 
« /ion, ſubmit to Her Diſcipline, or comply with 
© Her Liturgy. And to admit this Religious Tro- 
jan Horſe, big with Arms and Ruin, into Our 
Holy City, the Strait Gate muſt be laid quite 
© Open, Her Walls, and Incloſures pull'd. down, 


© and an High Road made in upon Her Commu- 


nion, and this pure Spouſe of Chrift 1 
© to more 4dulterers than the Scarlet W hore in 
© the Revelatioizs. Her Articles muſt be Taught 
the Confu/ron of all Senſes, Nations, and Lan- 
c gnapes, to render Her a Babel, and Deſolation. 
This was indeed the Ready way to Fill the Houſe 
< of God, but with what? With Pagan Beaſts, in, 
« ſtead of Chriſtian Sacrifices, with ſuch Unhallow'd, 
© Loath/ome, and deteſtable Gueſts, as would have 
driven out the Holy Spirit of God with ME 
| na 
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nation. This Pious Deſign of making Our 
Houſe of Prayer a Den of Thieves, of reforming 
Our Church into a Chaos, is well known, to have 
been Attempted ſeveral Times in This Kingdom, 
and lately within our Memory, When all Things 
ſcem'd to Favour it, but that Good Providence, 
which ſo happily interpos'd, againft the Ruin 
of Our Church, and Blaſted the Long projected 
S;heme of theſe Eccleſiaſtical Achitophels. A 
Scheme fo Monſtrous, fo Romantic, and Abſurd, 
that 'tis hard to ſay, whether it had more of 
Villainy, or Folly in it, and which even the Sefa- 
riſts of all Sorts (who will not be fatisfied with 
any thing leſs than Sovereignty) Exploded, and 
Lavugh'd at, as Ridiculous, and Impracticable. It 
was doubtleſs a Wiſe way to Exemplity Our Bro- 
therly Love, and Charity for the Souls of Men, 


to put both Them, and Our ſalves into a Gulph 


of Perdition, by throwing up the 1 of 
Our Faith, and the Uniformity of our Worſhip. But 
ſince this Model of an Univerſal Liberty, and Coa- 
lition tail'd, and theſe FALSE BRETHREN 
could not carry the Conventicle into the Church, 
they are now refolved to bring the Church into the 
Conventicle, which will more plauſibly, and ſlily 
Fife&t Her Ruin. What could not be gain'd by 
Comprehenſion, and Toleration, muſt be brought 
about by Mederation, and Occaſional Conformity; 
that is, what they could not do by Open Violence, 
they will not fail by /2cret Treachery, to Accom- 
pliſh. If the Church can't be pull'd down, it may 
be blown up; and no Matter with theſe Men How 
tis Deſiroy'd, ſo that it is Deſtroy d. Now let 
Us, 1 *. You in the Name of God, fairly 
conſider what muſt be the Conſequence of this 
Scandalous Fluctuation, and Trimming betwixt the 
Church, and Diſſenters, both in Conſcience, and 
Prudence. Does not this Innovating in, Giving 
up, or Receding from, any One Point, or Article 
in our Faith, Viilate, and Afect the whole Frame, 
and Body of it? Can we either Add to, or Di- 
miniſh from, the leaſt Jot of our Religion? Are 
we to take its Conſtitution as our Saviour, and 
his Apoſtles deliver'd it down to Us; or have we 
Authority to Curtail, Mangle, or Alter it, to Suit 
it to the Pride, Humours, Caprice, and Qualm- 
/ick Stomachs, of Obſtinate, Moody, Wayward, 


and 5SelEconceited Hypocrites, and Enthuſiaſts © 


Will not ſuch a Bate, and Time-/erving Compli- 
ance give the Enemies of our Church an Occaſion 
of Blaſpheming Her as Weak, and Inconſtant ? 


Will it not argue the Llegality of Her Ordinances, 


and Lats, or that they were too Rigid, and want- 
ed an Abatement © Will not this Harden, Encou- 
rage, nay Yuftify the Difſenters in their Opinion 
ot their Separation, when they ſee ſuch large A- 
Iowances, and Conceſſions made in its Favour ? 


What D:iPÞonourable, and Unworthy Opinions muſt 


they entertain of the Priefts of that Church, who 
can Sacrifice their moſt Solemn Declarations, and 
Oaths to Complaiſance, and Preferment? What 
would be the Eud of All this, but to Eſtabliſb 
Hereſy, and Eraſlianiſin upon the Rains of our 
Faith, and Di/cipline * Would not this Spiritual 
Legergdemain, this Fallacious Tricking, and Double- 
dealing, eradicate all the Principles of Truth, 
and Hozefty, or Piety out of Men's Minds, make 
em Unconceraned, whether there is Any, or No 
Religion, Run em into an Univer/al Stepticiſm, 
and fidelity, and make 'em All Atheifts, or Pa- 
Piſis? For when they had Turn'd about, and 
_ = were grown G/ddy with Change, they 
OL. V. 
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would either Give up Themſelves to the Disbe- 
lief of all Things, or Reſt their wearyd Fudg- 
ments in the Authority of that Church alone, that 
can Delude em with the Specious Pretences of 
an Infallible Guide, Thus our FALSE BRE- 
THREN as the ae did our Bleſſed Saviour, 
crucity his Church betwixt Thieves; and as they 
committed that Execrable Villainy under a Pretend- 
ed Fear leſt the ROMANS ſhould come and take 
away their Place, and Nation, which by that very 
Fact They brought upon T hemſelves So theſe 
Men, out of a Fi#itious Fear leſt the Modern 
ROMANS ſhould come, and Deftroy Our Church, 
are Working that Ruin they pretend to Avoid, and 
under a Falſe Zeal of Keeping out Popery, are 
Themſelves intallibly Bringing in That very 
POPERY into Our Kingdom, with which they 
ſo Fal/ly and ungratefully endeavour to Attaint 
the Church of England, the Greateſt Bulwark, and 
only Safe-Guard againſt Popery in the whole 
World / Tho' it were highly to be with'd that 
thoſe Excellent Laws made tor Her Defence and 
Security, were at preſent put ſtrictly into Executi- 
on; for the Roman-Catholic Agents, and Miſſio- 
naries that ſwarm about this Great City, as it 
were in Defiance and Contempt of them, were 
never more Buſy in making Proſelytes to their Su- 
perſtition, and Idolatry, and Perverting and De- 
© bauching Her Majeſty's Suljes in every Corner 
© of our Streets. | | 

2. Thus we fee how Dangerous theſe FALSE 
© BRETHREN are to our Church, which is fo 
© Great and Conſiderable a Branch of our Civil 
© Conſtitution, that the Support of Our Government 
© depends upon its Welfare, and what Aﬀedts 
That, mat itrike at the Foundation of Our State; 
* Innovations in Either tending to the Subver/ion 
* of their Laws, and the Unſettling the E/tabliſb- 
* ment, and conſequently to Anarchy, and Confu- 
fon. But to draw this Argument more home to 
the Point; I will endeavour to prove, that our 
FALSE BRETHREN are as Deſtructive of 
© our Civil, as Ecclefiaftical Rights. For firſt, it 
cannot be deny d, that tho They do ſubmit to 
the Government, their Obedience is Forc'd, and 
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Conſtraiud, and therefore ſo Treacherous, and Un- 


certain, as never to be Truſted, becauſe proceed- 
ing upon no Principle, but meer Intereft and Am- 
© bition, and whenever That changes, their Alle- 
giance muſt follow it; and therefore (to uſe 
< their Own Expreſſion are as much Occasional 
© Loyaliſts to the State, as They are Occaſſonal Con- 
» formifts to the Church; that is, They will Betray 
either, whenever it is in their Power, and The 

think it for their Advantage. FALSHOO 

always implies Treachery ; and whether That is 
a nagar for any One to be Truſted, eſpe- 
cially with the Guardiauſbip of our Church, or 
Crown, let our Governors conſider. And certain- 
© Iy nothing but the moſt Soztifh Infatuation, can ſo 
far blind both our Eyes, and our Judęments, as 
to make us believe, that the ſame Cauſes ſhould 
not produce the ſame Effects, and that the fame 
© Latitudinarian, and Republican Notions ſhould 
not bring forth the ſame Rebe/lious and Pernicious 


© Conſequences. They are pleas'd now to /often 


a a A 


© their Lewd Principles, and cover their Dangerous 


© Tenets with the Name of Speculative Opinions ; 
but what Fatal Practices they have created, an 

* whether theſe Seditious Thoughts will not again 
Exempliſy themſelves in the ſame Bloody Actions, 
© We ſhall be Comvinc'd, to our Sorrow, if We don't 
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mud Sacrifice to their Malice. 


Fathers is ſtill Working in their Preſent Gere 
ration, and that this Trad:tonal! Poyſon ſtill re- 
mains in this Brood of Vipers, to Sting Us to 
Death, is ſufficiently Hiſille, trom the Dangerous 
Encroachments They now make upon our G- 
vernment, and the Treaſonable Reflections They 
have ul liſb on Her Majeſty, God bleſs Her! 
W hoſe Hereditary Right to the Throne, They 
have had the Impudence to Dey, and Cancel, 
to make Her a Creature of their own Power ; 
and that by the fame Principles They plac'd a 
Crown upon Her, They tell Us, They (that 1s, 
the Mob) may re-aſſume it at their Pleaſure. 
Nay, now They have advanc'd themſelves from 
the Religions Liberty Our Gracious Sovereign has 


I:gulg'd them, to Claim a Ci! Right, as they 


Term it, and to Juſtle the Church out of Her 
E/tabliſþient, by Hoiſting their To/eration into its 
Place; and to convince Us what aloe will /atisfy 
em, inlolently Demand the Repeal of the Corpo- 
ration and Teft 47s, as an Eccleſiaſtical Uſurpati- 
%, Which indeed under Her Majeſly (whom 
God long preſerve tor its Comfort and Support!) 
is the only Security the Church has to Depend 
upon. And which they have ſo tar Eluded by 
their Abominable Hypocri/y, as to have Under- 
min'd Her Foundation, and Endanger the Govern- 
ment, by filling it with its Profeſs Enemies. 
Theſe Charges are ſo Flagrant, and Undeniable, 
that a Man muſt be very Weak, or ſomething 
<0r/e, that thinks, or pretends, that Difſenters 
are to be Gain'd, or won over by any other 
Graits, and Indulgences, than giving up our 
Idole Conſtitution + And He that recedes the leaft 
Tittle from it, to ſatisfy, or Ingratiate with theſe 
Clamorous, Inſatiable and Church Devouring Ma- 
lignants, knows not what Spirit They are of, or 
He ought to ſhew who is a True Member of 
Our Church. Have They not ever ſince their firſt 
Uabappy Plantation in this Kingdom, by the In- 
terceſſion of that Fal/e Son of the Church, Bi- 


ſhop Grindall, always Iniprov'd, and Riſe upon 


their D-mards in the Permiſſion of the Govern- 
c/f? Inſomuch that Queen Elizabeth, that was 
Deluded by that Perfidious Prelate to the Tolera- 


tion of the Genevian Diſcipline, found it ſuch 


an Headſtrong, and Encroachiug Monſter, that in 
Eilit Years, She foreſaw it would Endanger the 
Mouarchy, as well as the Hierarchy : And like 


a Queen of Trae Reſolution, and Pious Zeal for 


Both, pronounc'd, That ſuch were the Reftle/5 
Spirits of that FAC LIOUS People, that no Quiet 
was to be Expected from them, till they were ut- 
terly Suppre/s's + Which like a Prudent Princeſs, 
She did by Whole/ſome Severittes, that the Crown 
tor many Years fat Eaſy, and Flouriſhing on Her 
Head. And had Her Succeſſor, King James, 
but tollow'd Her Miſe Politics, his Son had ne- 
ver fall'n a Martyr to their Fury, nor any of his 
Unhappy Offspring ſuffer'd thoſe Diſaſtrous Cala- 
ities, Which made the Royal Family one conti- 
And what better 
could have been expected from Mi/treants, Begot 
in Rebellion, Born in Sedition, and Nurs'd up in 
Fa#ion 5 JI would not here be Miſunderſtood, as 
it I intended to caſt the leaſt Invidious Reflection 
upon that 1ydz/gence the Government has conde- 
ſcended to give em, which I am ſure all thoſe that 
with well to our Church are very ready to Grant 
to Conſciences truly Scrupulous ; let Them Enjoy 
it in the full Limits the Law has Preſcrib'd. But 
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1 
not grow Eccentrick, and like Comets that 7 
their Oro, Threaten the Ruin and Downty! ot 
Our Church, and State. Indeed they tell us they 
have Relinguifh'd the Principles, as well as the 075 
of their Tore- Fathers: It ſo, why do they 1 
Renounce their & hiſin, and come Srycerely inte 
Our Church £ Why do they elt Her with mor. 
Blajphemons Libels, and Scurrilous Lai pobns, tha, 
were ever Publith'd in Oliver's U/trpation ? 80 : 
they not lately Villainoutly Divided us wit} 
Diftinu4ions of High and Low=Chyrc), 
Men; Are not the Beft Characters they can give 
Us, thoſe of Papiſis, Facobztes, and Couſpirats;; ? 
And what do they mean by all this [y/idtovs Cant, but 
by Fal/e Iuſinuations, and raiſing Groundle/s ea 
loufres, and Fears, to Imbroil the Publick, and to 
bring it into that Confufion, they are Oppoſing 
upon Us? Whether theſe Men are not Contrinins 
and Plotting our utter Rain, and whether all tho 


Wn 


FALSE BRETHREN, that fall in with theſ. 


Meaſures, and Deſigns, do not contribute baſely 
to it, I leave every Impartial Man that wiſhes 
the Welfare of Our Conſtitution to Determine: 
And if we find this true i» Fa#, what Reaſon 
have we to think, but that the National Sins are 
Riper'd up to a full Maturity, to call down Ven- 
geance from Providence on a Church and King- 
dom, thus Debauchd in its Principles, and Cor- 
rupted in its Mauners, and inſtead of the 77 
Faith, Diſcipline, and Worſhip, given over to all 
Licentiouſneſs, both in Opinion, and Practice, to 
all Senſitality, Hypocriſy, Lewaneſs, and Atheiſm 
And now are we under no Danger in theſe Depli- 
rable Circumſtances © Muſt we Lull Ourſelves un- 

der this /ad Repoſe, and in ſuch a Stupid, Lethar- 
gick Security, Embrace our Ruin? When Elifh; 
the Great Prophet of God, was Surrounded with 
an Hoſt of Enemies, that ſought for his Lite, bis 
Blind Servant beheld not the Peril his Maſter was 
in, till his Eyes were open'd by Miracle, and he 
found himſelf in the m:d/t of Horſes and Charidts 


of Fire, I pray God We may be out of Danger 


but we may remember the King's Per/on was Vited 
to be ſo, at the /ame Time that his Murtherers 
were Confpirius his Death. What I have thus 
freely ſpoken, I hope is as much without Ot- 
tence, as it proceeds from a good Intention, and 
a Tender Concern for Her Majefty's Perſon, and 
Government, and an hearty Zeal for the Honour 
and Safety of our Excellent Church, and Conjtitt 
tion. I intreat Your Patience, 
III. Briefly to /et forth the Heinous Malignity, 
Enormous Guilt, and Folly of this Prodigious Si 
of FALSE BROTHER HOOD. | 
1. And Firſt, With Regard to God and Religi- 
on. It is a moſt Perfidious Apoſtacy from, and Re- 
proach upon Both. It is no Leſs than Renouncis 
Our Allegiance to our Almighty Sovereign, an Open 
Denial, and Proftitution of Our moſt Holy Faith, 
and Charch, upon which Crime God has Eytail d 
ſo many Dreadful Threats, and Anathema's, It 
is Betraying Our moſt Solemn Oaths, proving 
Fal/e to Our Sacred Truft, and Commiſion, Ani 
niſirins to, and Indulging Men in the moſt Mort! 
jus, Endangering both our Own, and the Sal- 
tion of that Dear Flock, for which (it Dy'a, 
by Expoſing it to the Corruptions of Hereſy and 
Schiſin, the Impoſtures of Falſe Apoſtles, and th- 
Deccit, and Malice of Wolves in Sheep's Cloath- 
ins. It is Deriving the higheſt Blaſphem), and 
Difhonour upon the Holy Spirit of God, thus to 


© Preyart- 


1709. 
pre varicate with his Immutable Oracles of Truth, 
in Wreſting em to maintain the moſt Diabolical 
© Falſhoods, and Errors, and making Veracity _w 
« the Author and Patronizer ot Lyes. It is For- 
« /aking Our Baptiſinal Covenant, Baſely Deſerting 
«the Glorious Colours we are Lifted under, turning 
' Refugees from our Saviour, and Adherents to his 
moit Avjur'd Enemies. In a Word, to accompliſh 
any wretched Secular Deſign, to Gratify their 

Pride, or Ambition, to Feed their Luſt, or Aa- 
rice, to wreak their Spleey, or Revenge, out of 
Envy, or Diſappointment, for a Little, Paultry 
Honour, Money, or Preferment : Theſe FALSE. 
BRETHREN will Renounce their Creed, and 
Read theDecalogue backward, be the very Re- 
verſe of Our Bleſſed Saviour (whom like their Pri- 
mitive Pattern, they firſt /ell, and then betray 
Fall down aud Worſhip tbe very Devil himſelf for 
the Riches and Honours of this World. 

a. Secondly, In Regard to the Horlil. What a 
vaſt Scandal, and Otience mult it give to all Per- 
« ſons of Piety, and Integrity, to ſec Men of Cha- 
© rafter, and Stations, thus Shift and Prevaricate 
© with their Principles, and Starting from their Re- 
© ligion upon any Occalion of Difficulty, or Trial, 
© and like the Diſciples, flying from, and forſaking 
© our Saviour, when his Life lay at Stake ? To lee 
Mens Opinions /it as looſe about 'em as their Gar- 
© ments, to be put on, or off, for Conmentence ? 
© What can Unwary Perſons conclude from ſuch 
© Tergiverſation, and Hypocriſy, but that all Reli- 
© gion is State-Craft, and Impoſture? That All 
© Godlin?/s is Gain; and that the Doctriues of the 
© Church lie not ſo much in Her Articles, as Her 
© Honours, and Revenues } Without doubt, this 
Modern Latitude, and Infamous Double-Dealing, 
© as it can proceed from nothing but the rawkeſ# 
« Atheiſm, ſo it muſt Propagate it whereſoever it 
© goes; and 'tis not to be Queſtion'd, but that the 
* Wouderful Increaſe, and Impudent Appearance of 
© all Seas and Herejies in this Kingdom at preſent, 
© beyond what was ever known in Former Apes, is 
© chiefly to be attributed to it. But this Crime is as 
© Permcious to Human Society, as Religion; tor it 
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Deſtroys all Common Honeſty, Fath, and Credit 
in the Morld, and in the place of it ſets up an 
Univerſal Trade of Conſenage, Sharping, Diffimu- 
lation, and downright Knavery. For, what De- 
pendance can there be upon a Man of mo Princi- 
ples ? What Truft in Equivocatious, Evaſions, and 
Lyes © Nor indeed could any one be ſuppos'd ſo 
Sottiſh, as to place the leaſt Confidence in theſe 
Men, did they not Bait their Hook, and Cover 
their Treachery with the Sacred and Plauſible Pre- 
tences of FRIENDSHIP, whereby they are ca- 
pable ot doing much more Miſchief, than a bare- 
fac'd and profeſs'd Enemy. In what moving and 
Lively Colours does the Holy Plalmilt paint out the 
Crafty In/idion/irefs of ſuch wilely Volpones 9 Wick= 
eancſs, (lays he) is therein, Deceit and Guile go 
not out of their Streets. or it is not an Open Ene- 
nemy that has done me this Diſbonour, for then I 
cold have born it + Neither was it mine Adverſary, 
that did Magnify himſelf againſt me, for then 
peradrenture I would have hid my ſelf from him. 
But, it was even T hou iny Companion, my Guide, 
aud mine own familiar Friend, We took ſaveet 
Counſel together, aud walked in the Houſe of God 
as Friends. There is no Faithfulneſs in their 
Mouths, their inward Parts are very Wickedneſs; 
Their Throats are Open Sepulchres, and their Words 
are ſinoother than Oil, yet bs they very Swords. 


Vor High-Crimes aud Miſdemeanors. 669 


© Like Joab, they pretend to ſpeak Peaccably, and 


finite us Mortally under the fifth Rib. 


© 3. Thirdly, With Regard to a Man's Self, it is 
© hard to diſtinguiſh whether our FALSE BRE- 
© THREN prove themſelves Guilty of more ex- 
« ceflive Knavery, or Folly. For whatever theſe 
© Cunning, Temporizing Politiciai's may think, they 
© will find, after all their Hing, and Compliance, 
© that the Plain Road of Trath, Honeſty, and Inte- 
« grity, is both the moſt Prudent, as well as the Sas 
« feft Way they can follow, and that the Wi/dom of 
this World is as much Fooliſhneſs with Men, as tis 
© with God. For certainly there is no Sin that 10 
© much Di/appoints its Own Ends as This does. Por- 
© haps the Man may Obtain the Preſent Advantage, 
© He has in Proſpect, by relinquiſhing his Old 
Friends, and Principles; but is ever ſuch a Merce- 
© nary Convert received heartily into the Boſom ot 
© his Former Enemies? Or are They ever found ſo 
© Credulons, and Good=natur'd, as to Forgive, and 
© Believe ſuch an Apoſtute Cordial and Sincere, and 
fit to be Truſted in any Matter ot Weight, or Inu 
« portance, who has Betray'd his Own Party tor the 
© Little, Sordid Lucre of a Place, or Preferment © 
© And 1s again ready to be Retrogade, whenever the 
© Wind ſhall Change, and Veer about? Sucha FALSE 
BROTHER may ſerve the Pre/ent Turn of his 
Adverſauries, who may ſcem whiltt they want the 
TOOL, to ÞFlatter and Careſꝭ him; but let ſuch a 
© Turn-Coat reſt aſſured, He ſhall mect with Hypo=- 
« criſy, tor Hypocriſy ; and ſince he is got upon the 
Stage, ſhall Ad his Part, and be Hi/S'd off when 
He has done? Such a }/i/e Game do our Pro- 
jectors Play, they Barter, and Betray their Friends, 
© only to /e/] themſelves Slaves into the Hands of 
their Enemies, who ſhall Treat them with more 
« Inſolence, Diſdain, and Tyranny, than Honeft Men 
do with Scorn, and Contempt, it they don't go the 
© whole Lengths of their Party, ſtick at Nothing, 
tho' never to Iupious, and Abſurd, and run from 
© one Extream to a quite Contrary. Thus Little, 
thus Baſe, thus Odious, thus Contemptivle, thus 
© Servile, nay thus Execrable is the Traytor, and 
© Double-Dealer, in the Sight, not only of all 
« Honeſt Men, but the moſt Profefs's Knaves, .and 
« Hypocrites ! Who cannot but have a Tacit sRe- 
« gard, and Veneration for a Man of Steadineſs, and 
« Provity, that upon A Occafions is True to Him- 
« ſelf, and his Cauſe, is above the Threats, as well 
as Flatteries of this World, ſtill Tru/tivg in his 
© God, and his own Integrity, and Juſtice, Deſpi/ing 


A 


© his Intereſt, or Succeſs, and is under all Circum- 
ſtances like that God, and Religion He Believes 
and Seryes, without Variableneſs, or Shadow of 


© Change, but is the ſame, to day, to morrow, and 
for ever? Farther, theſe FALSE BRETHREN 
cannot be more Odious to God, and May, than they 
are to Themſelves, ho are always a SelfContradicti- 
« on, full of Confuſion, and Perplexity, perpetually 
« Haunting themſelves, the Worſt of Demons, main- 
« taining an Irreconcileable War betwixt the Outward 
and Inward Man, Conformifts in Profeſſion, Half= 
Conformiſts in Practice, and Non-Conformiſts in 
© 7udgment. Such a Mixture of Inconfiſteucy and 
« Nonſenſe, that any one that has the leatt Spark of 
© Conſcience, or Reaſon, muſt Renounce, and Deteſt. 
© But this Diſmal Effect has ſuch a State of Habitual 
© Hypocriſy, that it quite Damps, and Extinguiſhes 
« Both, Quenc hes the Holy Spirit of God, and Craci- 
« fies his Son afreſb; and as it finds a Man void ot 
* Shame, generally without a Miraculous Converſi- 
don /eaves him incapable of Repentance, and both 
| : Dams: 
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Damns him here, and hereafter ; and as He Cho/e 
it in This Horld, Appoints hin in the Next, his 
Portion with Hypocrites, and Unbelievers, which all 
Lyars, that hade their Part in the Lake which 
buriis with Fire and Brimſtone, with the Grand 
Father of Falſhood, the Dev! and his Angels. 
And fo herc we leave our FALSE BRE- 
THREN, in the Company they always keep 
Correſpondence with. | 

© IV. Now what ſhou'd be the Rœſult of this 
Long Diſcourſe, but that if We bear any True 
Concern tor the Intereſt, Honour, and Safety ot 


Our Church, and Government, We ought /tedfaſt- 


ly to Aal ere to thoſe Fundamental Principles, up- 
on which Both are Founded, and upon which 
their Secrrity, under God alone, depends; and 
conſequently that it highly Behoves Us, Cautionſi 
to watch againſt, to Mark, and void All thoſe 
that thus Treacheronu/ly Deſert them. And in- 
deed it would be both tor Our Advantage, as 
well as Their Credit, if ſuch Men would throw 
off the Mask, entirely Nit Our Church, of which 
they are no True Members, and not fraudulently 
Eat Her Bread, and lay wait for Her Ruin, Pur- 
loin Her Revenues, and ungrateſully ift up their 
Heels againſt Her. For then We ſhould be Oze 
Fold under One Shepherd, all thoſe Invidious Di- 
ſtinctions that now Di/iraF, and Confound Us Loft, 


and We thould be Terrible like an Army of Bau- 


ners to our Efemies, who would never break iu 
upon ſuch an Uniform, and Well-compaed Body. 
This indeed would be a True Peace, and Solid 
Lnion, when we ſhould Al with one Ming, aud 
one Moutin, Glorify God, and not with a Con- 
fas Diverſity of Contradidions Opinions, and in- 
conſiſtent Targon of Worſhip, which the God of 
Peace, Purity, and Order cannot but Abhor. As 
it is a Maxim in Politicks, that All Governments 
are beſt ſupported by the ſame Methods, and Conn- 


ſels pou which they are Founded; fo it will 
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appear undeniably True in its Application to our 

nſtitution, which can be Mantaiu d by no Other 
Principles, but Theſe on which it is Built, and 
like their Bae, the Goſpel, if there's any Viola- 
tion, or Breach made in any Brauch of it, it ſhakes 
and endangers the whole Frame, and Body. "Theſe 
Things, however Little they may be Repreſented 
by Our Adver/aries, will be found of the moſt 
Conſiderable Conſequence. Let Us therefore, as 
We are unhappily Sharers of St. Pauls Misfor- 
tune, to have our Church in Perils among FALSE 
BRETHREN, follow his Example, and Condut 
in a Parallel Cate. He tells us in his Epiſtle to 
the Galatians, c. 2. That he was Obſtructed, and 
peſter'd in his Preaching the Goſpel, by FALSE 
BRETHREN, unawares brought in, who came 
privily to ſpy out his Liberty, which he had in 
Chrift Feſus, that they might bring him into Bon— 
dave. To whom he gave place by Subjetion, no 
not for an Hour, that the Truth of the Goſpel 
might continue with the Church. Doubtle/s this 
brave, and bold Reſolution did the Apoſtle take 
by the peculiar Command, and Inſpiration of the 
Hoh Ghoſt ; and yet it our Difſenters had Lived 
in thoſe Times, they would have branded him 
as an Juteiiperate, Hot, Furious Zealot, that 
wanted to be Sweeten'd, by the Gentle 1 of 


Charity, and Moderation, ſorſooth ! Schiſm, and 


Faction, are Things of Impudent and Incroaching 
Natures; they Thrive upon Concef/ions, take Per- 
miſſion tor Power, and Advance a Joleration im- 
mediately into an Effabliſpment; and arc there- 
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fore to be treated like Growing Mijchiefs 92 
Infectious Plagues, kept at a Diſtance, leſt theis 


© Deadly Contagion ſpread. Let us Here fore han: 
8, 7 


© 20 Fellowfhip with theſe Works of Darke; but 
rather reprove them. Let our Superior Paſtors 
do their Duty in Thundering out their Ecclejiaſti. 
cal Anathema's, and let any Power on Earth 
Dare Reverſe a Sentence Ratify'd in Heavey. Let 
them Diſcountenance all theſe Sditious, Typ. 
warm, Almoſt=Chriftians, and Promote Men of 
Probity, Conſtience, and Courage. I ſay Confei. 
ence, and Courage, tor the One without the Other 
is like Faith without Works, Dead, and Inſienit. 
caut. A Chriſtian, and a Coward, are ſuch C. 
traditions, as were never found in the CY 
Militant ; Men of Timorous and Daſftaraly Spirits 
who are aſham'd to Own, or atraid to defend 
their Principles, left they ſhould 4%, or fiir 
by it, will prove very Poor Diſciples of the Cra 
Such Men (as an Iugenious relate Wittily ex- 
preſſes it) are only Hongſt by Chance. Let us 
Deſpiſe the ſneaking, ſbuſliug Compliances of 
ſuch as Conſult their Sei, and not their Ty. 
nocence, and dare to be True in the worſt of 
Times, with this Alloſiſtaining Cordial Comfort 
that whatever Euemies We gain, or Friends We 
loſe, We carry One within Us, that can Confroy;, 
Vanquiſh, and Counter-Ballance All. Woe unto 
them that have a Fearful Heart, and to the Faint 
Hands, and to the Sinner that goeth two manner 
of ways ſays the Wiſe Man, Ecclus. 2. 12. And 
agrecable to Him the Apoſtle in very Sarcaftic Ex- 
preſſions, Jude 11, 12, 13. Woe unto them that 
have gone in the Way of Cain, and ran greedily 
after the Error of Balaam for Reward, and Je- 
riſ d in the Gain-ſaying of Corah! Thee are 
Spots in your Feafts of Charity, Clouds without Wa- 
ter, carry'd about of Winds, Trees whoſe Fruits 
are wither'd, without Fruit, Twice Dead, pluckd 
up by the Roots Rag ing Waves of the Sea, foan- 
ing out their Own Shame; Wanudring Stars, o 
whom is reſerv'd the Blackneſs of Darkneſs fir 
ever. Let Us therefore, being well aflur'd how 
much Our Cauſe Deſerves, and how much at pre- 
ſent it Requires Our braveſt Reſolutions, hold 
* faſt our Integrity, and Religion, without Watering, 
* and earneſtly contend for the Faith, which was once 
* deliver'd unto the Saints. My Brethren, be ſtrong 
iu the Lord, and in the Power of his Might. Put 
© on the whole Armour of God, that Ye may be alli 
* to ftand againſt the Miles of the Devil. For we 
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* Wreſile not only againſt Fleſh and Blood, but agaiiſi 


* Priacipalities, againſt Powers, againſt the Rulers 
* of the Darkneſs of this World, againſt Spiritual 
* Wickedneſſes in High Places. Wherefore take unt“ 
© you the whole Armour of God, that ye may be able 
© to withſtand in the Evil Day, and having done All, 
* to ſtand, Eph. 6. 10. &c. Not doubting, but 
that if We ſhew the ſame Courage, and Indefati- 
« gable Zeal, and Labour, to Defend, as Our Ad- 
© verfaries to Reproach, Divide, and Ruin our 
© Church, neither their united Malice, nor Power, nor 
all the Plots, and Machinations of Rome, nor the 
very Gates of Hell it ſelf, ſhall ever be able to Pre- 
vail againſt Her. And let us Truft in that Gra- 
cious Neuere, which ſo Miraculouſly deliver d 
© Her on this Day, that tho” She lies Blecdiing of 
© the Wounds fhe has receiv'd in the Houſe of Her 
Friends, Lam. 2. 2, 4. tho'the ways of Lion may 
« Mourn for a Time, and Her Gates he De/olate, 
« her Priefts Sigh, and ſbe in Bitterneſs, vecau/e 
© Her Adverſaries are Chief, and Her Enemies at 
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« preſent. Proſper 3 tho among all her Lovers fhe has 
« few to comfort Her, and many of her Friends have 
(dealt Treacheroutly with Her, and are become her 
« Enemies, Zech. 13. 6. Tho there are few to Guide 
« Her among all the Sons whom ſhe hath brought 
« forth; neither are there many that take Her by 
« the hand, of all the Sons that ſbe hath brought up, 
« Ifa. 51. 18. Tho her Enemies cry, Down with her, 
« Down with her, even to the Ground; Yet there is 
a God that can, and will, Raiſe Her up, if We 
« Forſake Her not. Let us not therefore ungrate- 
fully contribute to Her Deſtruction ; but let us 
continue Stedſaſt, Immoveable, always abounding 
« in the Work of the Lord, foraſiuuch as We know 
« that our Labour will not be in vain in the Lord, 
< x1 Cor. 15. 58. Now the God of all Grace, who 
« hath called Us into his Eternal Glory by Chriſt Je- 
c /as, after that ye have ſuffer' d @ while, make you 
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© 5. 10, 11. To Him be Glory, and Dominion, 
for ever aud ever, Amen. 


© Let Us conclude all in that Excellent Collect 
© of Our Church; | 


O Lord, We be/eech thee, let thy continual ity 


Cleanſe, and Defend thy Church; and be- 


cauſe it caunot continue in Safety, without thy Suc- 
cour, Preſerve it evermore by thy Help, and Good- 
nets, through Feſus Chriſt, Our Lord. 


Aſter which the Lords Adjourned to the 
Houſe of LORDS. 


— 


— 


Tueſday, Fab. 28. The Second Day. 


T7 E. Lords coming down into We/tminſler- 

Hall, and being ſeated in the manner before- 
mentioned, Proclamation was made by the Serjeant 
at Arms as follows: 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. | 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 
with his Council as before. 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may procecd in your Evidence. 


- al Y Lords, Yeſterday your 
Sir Joſeph Tekyll M Lordſhips heard he Am 
ticles againſt Doctor Sacheverell, his Anſwer, and 
the Commons Replication, read; and the Charge 
being open'd, your Lordſhips likewiſe heard the 
Doctor's Sermon preach'd at St. Paul's, and the 
Dedication of his Derby Sermon; ſo that the Caſe 
is now fully before your Lordſhips. 


That Part which is aſſigned to me, and ſome 
other Gentlemen, 1s to maintain the Firſt Article. 


of the Commons Charge. The Method I ſhall 
take will be, firit, to ſhow. the Importance of this 
Article; Secondly, To clear up and vindicate the 
Juſtice of the Revolution ; and, Thirdly, To ftate 
the Evidence or Proof of this Article, which 
charges the Doctor with traducing and condemning 
the Revolution. | Sek | 
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My Lords, I muſt premiſe, that the Commons 
cannot but think it hard, that in this Aſſembly of 
the Britiſh Nation, they thould now after more than 
Twenty Years Enjoyment of the Benefits ariſing by 
the Revolution, they can't but think it hard, 1 ſay, 
that in this Place, and at this Time, they ſhould 
be forced to plcad in Vindication of the Juſtice of 
that Revolution. But ſince we muſt give up our 
Right to the Laws and Libertics of the King- 
dom, or (which is all ouc) be precarious in the 
Enjoyment of them, and hold them only during 
Pleaſure, if this Doctrine of unlimited Non-Reſi- 


ſtance prevails, the Commons have been content to 


undertake this Proſecution; and they who ſhare in 
the Legiſlature with your Lordſhips, have put them- 
ſelves into the Condition of Suiters for Juſtice 
againſt this Offender, in whom your 1 
will find the Reverſe of a true Britiſh Subje 

For ſuch an one is dutiful and ſubmiſſive to his 
Prince, and true to the Liberty of his Country ; 


but in this Criminal your Lordſhips will find virus | 


lent Faction, and-flaviſh Submithon. 
As to the Importance of this Article, your Lord- 


ſhips were rightly told Yeſterday, that the whole 


Charge centers in this Article. If the Juſtice of 
the Revolution be eſtabliſh'd, the Toleration will 
be rejoic'd in by fome, and be acquieſc'd in by all; 


the Reſolutions of the TWO Houles of Parliament 


will have a juſt Regard ſhown to them; Her Ma- 
jeſty's Adminiſtration will be no longer detamed, 
nor will that unhappy Diſtinction of Partics be ca- 

able of being heightened amongſt us. But if the 

uſtice of the Revolution (which is our Foundati- 
on) be queſtion'd, every Thing that is built on it 
is in ſome Degree ſhaken, and Occaſion is given for 


Diſputes and Factions, never to be ended but by a 


total Subverſion of our Conſtitution. 

My Lords, As it is ſelf- evident that the Honour 
of Her Majeſty's Government ſtands upon the Ju- 
ſtice of the Revolution, ſo doth the Peace and 
Tranquility of it depend upon that alſo. The 
Commons may appeal to your Lordſhips, and 
the whole Nation, in this Matter: From what Quar- 


ter is it, that all that Oppoſition and Obſtruction to 


the Adminiſtration of the late King, and Her pre- 
ſent Majeſty have come? Has it not been e. 
thoſe who have queſtion'd the Lawfulneſs of the 
Reſiſtance made ule of in the Revolution ? Whole 
Purſuit after Power is indefatigable, and to obtain 
which they would make a willing Sacrifice of the 
Common Liberty; whilft others who have a con- 
trary Principle, and are convinced of the Juſtice of 
that Proceeding, have actcd a quite contrary Part. 
Have they not contributed every thing in their Pow- 
er to ſtrengthen the Government in her preſent 
Majeſty's Hands, as well as the late King's; and 
that with a 'Zeal and Conſtancy thro” ſeveral Chan- 
ges, which nothing but a Principle could infpire ? 
How much 1s owing to this Zeal in promoting the 
Settlement of the Proteſtant Succethon, and how 
little to the contrary Principle, every one that re- 
members the State of Things at the End of the 
late King's Reign can tell. Upon the preſent Que- 
ſtion there fore, my Lords, depend our preſent Hap- 
pineſs, and future Hopes. Hath not this Princtple 
of unlimited Non-Reſiſtance been revived by the 
profeſſed and undiſguiſed Friends of the Preten- 
der? Hath it not been proſecuted, with an unuſual 
Warmth, ſince his Attempt upon Her Majeſty's 
Crown ? Can the Pretender have any Hopes, but 
from the keeping alive ſuch Notions ? Or can the 


Queen's Title receive any Advantage from _— ? 
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Or can it be ſeaſonable to preach this Doctrine in 


the Reign of the Beſt of Princes, which can be of 


no Uſe to any but the wort ? 

In clearing up and vindicating the Juſtice of the 
Revolution, which was the Second Thing pro- 
poſed, ir is far from the Intent ot the Commons 
to ftate the Limits and Bounds of the Subject's 
Submitfion to the Sovereign. That which the Law 
hath been wiſcly filent in, the Commons deſire to 
be ſilent in too; nor will they put any Caſe of a 
juſtifiable Reſiſtance, but that of the Revolution 
only; and they perſuade themſclves that the do- 
ing Right to that Reſiſtance, will be ſo far from 
promoting Popular Licence or Confuſion, that it 
will have a contrary Effect, and be a Means of ſet- 
tling Mens Minds in the Love of, and Veneration 
for the Laws; to reſcue and ſecure which, was the 
only Aim and Intention of thoſe concerned in that 

Reſiſtance. | 
To make out the Juſtice of the Revolution, it 
may be laid down, That as the Law is the only 
Meaſure of the Prince's Authority, and the Peoples 
Subjection, ſo the Law derives its Being and Effica- 
cy trom common Conſent: And to place it on any 
other Foundation than common Conſent, is to take 
away the Obligation this Notion of common Con- 
ſent puts both Prince and People under to obſerve 


the Laws. And upon this ſolid and rational Foun- 


dation, the Lawyers, in all Ages, have placed that 
Obligation, as appears by all our Law-Books. But 
inſtead of this, of later Times, Patriarchical and 
other Fantaſtical Schemes have been framed, to reſt 
the Authority of the Law upon; and fo Queſtions 
of Divinity have been blended with Queſtions of 
Law; when it is plain, that Religion hath nothing 
to do to extend the Authority of the Prince, or the 
Submiſſion of the Subject, but only to ſecure the 
Legal Authority of the one, and entorce the due 
Submiſſion of the other, from the Conſideration 
ot higher Rewards, and heavier Puniſhments. 
And il this Diſtinction were attended to, it might 
ſerve to bury the uſeleſs Labours (to ſay no worſe 
of them) of ſeveral Divines, and others, on theſe 
Subjects, in utter Oblivion. | 

My Lords, Nothing is plainer than that the Peo- 
plc have a Right to the Laws and the Conſtitution, 
This Right the Nation hath aſſerted, aud recover'd 
out of the Hands of thoſe who had diſpoſſeſſed 
them of it at ſeveral Times. There are of this Two 
Famous Inſtances in the Knowledge of the preſent 
Age; I mean that of the Reſtauration, and that of 
the Revolution; in both theſe great Events were 
the Regal Power, and the Rights of the People re- 


cover'd. And it is hard to ſay, in which the Pco- 


le have the greateſt Intcreſt ; tor the Commons 


are ſenſible, that there is not one Legal Power be- 
longing to the Crown, but they have an Intereſt in 
it; and I doubt not, but they will always be as 


careful to ſupport the Rights of the Crown, as their 


own Privileges. 

My Lords, That the Conſtitution was wholly 
loft before, and recover'd by the Reſtauration, 1s 
known to all; and before the Revolution, it is 


known how Popery and abſolute Power had in- 


vaded the Conſtitution. The Regal Supremacy, of 
ſuch Ablolutc Neceſſity to preſerve the Peace of 
the Kingdom, was diſclaimed, and the Papal Su- 
premacy, by a ſolemn Fmbalily to Rome, owned and 
acknowledged, and no Footſteps left of the Regal 
Supremacy but that which was worſe than nought, 
an legal High-Commiſſion Court: And at that 
imc the Popular Rights, in almöſt all the Species 
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of them, were invaded. That great Privilege cn 
People, on which all others depend, 8 4 ir 
ving their Conſent to the making new, Or rc . 
ing old Laws, was invaded; and a diſpenſing 3 
er, ſuch as rendred all our Laws Precarious, and 6 
the Will of the Prince, was exerciſed. Theft wa | 
a great many other Acts of abſolute Power are 
mentioned in that Act of Parliament, called 7 
Bill of Rights. It would be to miſpend your Lords 
{hips Time, to mention all the Inſtances there gi- 


ven: For, my Lords, the whole Tenor of the Ad- 


miniſtration then in being, was agreed by all to 
be a total Departure from the Conſtitution; che 
Nation was at that Time united in that Opinion 
all but the Criminal Part of it. And as the Nati 
on joined in the Judgment of their Diſeaſe, 5 
they did in the Remedy. They ſaw there was 
no Remedy left, but the laſt ; and when that Re- 
medy took Place, the whole Frame of the Govern- 


ment was reſtor'd entire and unhurt. This ſhewed 


the Excellent "Temper the Nation was in at that 
Time, that after ſuch Provocations from an Abuſe 
of the Regal Power, and ſuch a Conyultion, no 
one Part of the Conſtitution was alter'd, or ſuffer'g 
the leaſt Damage ; but on the contrary, the whole 
received new Lite and Vigor. 

My Lords, As that Doctrine of unlimited Non- 
Reſiſtance was implicitly renounced by the Whole 
Nation in the Revolution, ſo divers Acts of P:rlia- 
ment afterwards paſs d, expreſſing that Renuncia- 
tion. I beg leave to read a fe Paſſages out of the 
Laws that were then made. In the | irſt of King 
William and Queen Mary, was the Act for Abroga- 
ting the Oaths of Supremacy and Allegiance, and 
appointing other Oaths, By that Act, the Decla- 
ration cnjoin'd to be taken by ſeveral Acts in the 
Time of King Charles II. to this Purpoſe, That 
it is not lawful, on any Pretence whatſ/vever, to take 
up Arms againſt the King, was taken away. Then 
in the Second Seſſion of that Parliament, was the 
Act tor declaring the Rights and Liberties of the 


Subject: In that Act Natice is taken, that the Late 


King James did endeayour to ſubvert and extirpate 
the Proteſtant Religion, and the Laws and Liber- 
ties of the Kingdom ; and the particular Inftances 


of Male-Adminiftration are ſet forth: Then it de- 


clares, that that unhappy Prince had abdicated the 
Government, and the N was thereby vacant; 
and that it had pleaſed Almighty God to make the 
Prince of Orange the Glorious Inftrument of deli- 
vering the Kingdom from Popery and Arbitrary 
Power. And if the Inſtrument, who brought about 
that Deliverance, be ſtiled Glorious, ſurely the 
Means uſed by him is (in Conſequence) approved 
and applauded ; and his Late Maſeſty is mentioned 
as the fame Glorious Inſtrument, in the Act tor 
paying the Srates-General the Charges of his Expc- 
dition. And ſurely this is an Approbation of the 
Means uſcd by him, when that Act charges the Peo- 
pe with Six Hundred Thouſand Pounds for thoſe 

feans, viz. the Force he brought along with him. 
But it it ſhould be thought theſe Words are too 
general, and do not particularly approve the Re- 
fiſtance at the Revolution; there came a Memo- 
rable Occaſion, when the Parliament had that Par- 
ticular under their Conſideration; and that was, 
when they were conſidering whether they ſhould 
meddle with ſo tender a Thing, as the taking away 
the Benefit of the Law from a great many of thc 
Subjects of the Kingdom; which was done by an 
Act in the ſame Second Seſſion of that Parliament, 


entituled, An Ad for. preventing vexatious Suits, 
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against ſuch as acted in order to the bringing in their 
Majeſties, or for their Service, There they take no- 
ticc, that at the Time of his Majeſty's glorious 
Enterprize, for delivering this Kingdom rom Po- 
cry and arbitrary Power, and in Aid and Purſu- 
ance of the ſame, divers Lords, Gentlemen, and 
other good People well affected to their Country, 
did act as Licutenants, Deputy-Licutenan 0% uſtices 
of the Peace, or other Officers, Civil or Military, 
tho not ſufficiently authorized thereunto; and did 
apprehend and put in Cuſtody ſeveral criminous 
and ſuſpected Perſons ; and did ſcize and uſe divers 
Horſes, Arms, and other Things; and did enter in- 
to the Houſes and Poſſeſſions ot ſeveral Perſons, and 
did Quarter, and cauſe to be Quartered, Soldiers 
and others there; which Proceedings, in Times ot 
peace and common Safety, would not have been 
warrantable: Yet that Act declares they were neceſ- 
ſary, in regard of the Exigence ot Publick Aklairs, 
and ought to be juſtified; and provides an Indem- 
nity for thoſe who acted in that Retiſtance, trom 
the Actions that might be brought by their Fellow- 
Subjects. . ; 

MyLords, I ſhall conclude this Head with taking 

notice of the Form of Prayer, appointed by Royal 
Authority, tor the Fifth of Noveimber, now dou= 
bly memorable: There is in that Form not only 
Thanks offered to Almighty God for the Revolu- 
tion, but for the Succeſs given to thoſe Means that 
were uſed to bring about that wonderful Delive- 
rance: What elle is the Meaning of thanking God, 
for giving his late Majetty a fate Arrival here, and 
making all Oppoſition fall before him, till he be- 
came our King and Governour? | 

But, my Lords, notwithſtanding the Juſtice of 
thoſe Steps that were taken to bring about the Re- 
volution, notwithſtanding the "Temper and Prudence 
that was ſhewn in the Settlement of it, and the 
Sanction ſince gore to it, not only by the Royal, 
but the whole Legiſlative Authority, Dr. Sacheve- 
rell hath condemned the Reſiſtance, (which was 
the Principal, if not the only Means) by which 
that Deliverance was wrought; which was the laſt 
Thing I propoſed to thew to your Lordſhips. 

My Lords, This Article is divided into three 
Branches: Firſt, The gencral 3 that he ſug- 
geſts and maintains, that the ncceſſary Means uſed 
to bring about the Revolution, were odious and un- 
juſtifiable. The ſecond and third Branches are 
Pare of that General; vis. That his late Ma- 
jeſty diſclaimed the leaſt Imputation of Reſiſtance; 
and that to impute Reſiſtancc to the Revolution, is 
to caſt black and odious Colours upon his late Ma- 
jeſty and the ſaid Revolution. 

To maintain this Article, I will not repeat the 
particular Words of the Sermon, in order to the 
Application of them; that is a Province which 1s 
afhgned to another Gentleman, who will ſpeak after 
me: But I ſhall offer to your Lordſhips what I 


apprehend to be the clear Senſe and Meaning of 


thoſe Patlages in the Sermon, which maintain this 
Article. In the cleventh Page of the Yuarto Edi- 
tion, he lays down a general Poſition, of the ut- 
ter Illegality of Reſiſtance, upon any Pretence 
whattocver. He ſays, there are ſome who deny this 
Polition, who arc new Preachers, and new Poli- 
ticians, who teach divers Antimonarchical and per- 
nicious Doctrines. He goes on, and ſays, They do 
not only deny this Polition, but urge the Revoluti- 
on in Defence of their Denial; that is, by produ- 
cing that as an Inſtance of a juſtifiable Reiiſtance. 
1 by he 3 againſt theſe Men, as endea our- 
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ing to caſt black and odious Colours on the late 
King and the Revolution; whereas he ſays, the 
King diſclaimed the leaſt Imputation of Reijiſtance 
by his Declaration; and the Parliament difowned 
it, becauſe they declare they only fill'd a vacant 
Throne, without taking Nex. << 4 it became ſo; 
and they burnt a x ici alledg'd Conqueſt, be- 
cauſe it had that Ingredient of Reſiſtance in it. 
This Extract out of the Sermon makes out the 


Firſt Article, which is, his condemning the Re- 


ſiſtance, which the Commons call the neceſſary 
Means uſed to bring about the Revolution. For 
firſt, that general Poſition of his condemns Reſiſtance 
in any Cale whatſocyer. Secondly, he introduces 
ſome as denying this Poſition, and faſtens a vile and 
odious Character upon them. Thirdly, he makes 
thoſe that deny this Doctrine object to it an Au- 
thority or Preſident of a lawtul Refiſtance, vig. 


that at the Revolution; but, my Lords, this he does 


only to give up the Lawfulneſs of that Retiftance, 
and condemn that as well as any other. For, 
Fourthly, he anſwers this Objection, by denying 
there was any Reſiſtance in that Caſe, a Fact as 
clear as the Sun at Noon-day, and which all the Na- 
tion ſaw and rejoiced at. He brings the late King 
and the Parliament to witneſs againſt any Reſiſtance 


in the Revolution; and yet he has ſhewn- by two 


Quotations out of the Prince of Orange's Declara- 
tion, one in his Anſwer, and the other in the printed 
Sermon, that his late Majeſty was ſo far from diſ- 
claiming Reſiſtance, that he avowed it, and invited 
the Subjects of this Kingdom to join in that Re- 
ſiſtance; for in his Anſwer, he cites that Paſſage in 
his Declaration; wherein his Majeſty takes notice, 
that he carried a Force with him, ſufficient, by the 
Bleſſing of God, to defend him from the Violence 
of Evil Counſcllors ; and that he deſigned that Ex- 
pedition to oblige King James to call a Free Parlia- 
ment: And by his Quotation of another Paſſage in 


the Prince of Orange's Declaration, it appears his 


late Majeſty was, by divers Subjects of King James's, 


invited to and aſſiſted in that Expedition; which 


being an Expedition by Force, to oblige that King 
to call a Free Parliament, doth it not carry in it a 
po and manifeſt ayowing of Reſiſtance? My 
ords, as to what he ſays in Relation to the Parlia- 
ment's diſowing any Reſiſtance at the Revolution, 
by aſſerting, that they ſet the Crown on the King's 
Head on no other Title than that of the Vacancy of 
the Throne, that appears to be directly otherwiſe 
from the ſeveral Paſſages in divers Acts of Parlia- 
ment which I have beforc- mentioned: To which I 
only add, that in the Conterence between the two 
Houſes, previous to the ſettling the Crown on the 
King's Head, the Word Abadrcated was inſiſted 
upon and carried; for that it included in it the 
Male- Adminiſtration of King James, which the 
Word Deſerted (deſired to be uſed inſtead of it) 
did not: And this appears by the Journal. He 
therefore knowing that there was Reſiſtance at the 
Revolution, and that the late King and the Parli- 


ament avowed that Reſiſtance; and he pretending 


to defend it only by denying thoſe Facts, hath (b 
a neceſſary Implication) afferted, That that Reſi- 
ſtance was not an Exception to his general Rule, 
but ſtands condemned by it. | | 

My Lords, I ſhall not enter upon the Conſidera- 
tion of the Doctor's Anſwer to this Article, be- 
cauſe I don't know whether his Council will think 
fit to abide by it; nor would I meddle with any 
Thing that is proper for the Reply; 
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The Sum of the whole Proof is this: The 
Doctor lays down a Doctrine, condemning Rett- 
ſtance in all Caſes whatſoever: He makes thoſe 
who deny this Doctrine, Aſſerters of Antimonar- 
chical Principles: He takes Notice of the Rcvolu- 


tion, only to give it up: He admits, that it there 


were Retiftance in that Caſe, that it was as unlaw- 
ful as any other Reſiſtance. He atlerts that to be 
true, which cvery one knows to be talſe : He ſays, 
the late King diſclaimed the leaſt Imputation ot 
Reſiſtance; the Parliament diſowned it; and they 
who ſay there was any Reſiſtance in it, caſt black 
and odious Colours on the late King and the Re- 
volution; and conſequently, he condemns the Re- 


| fiſtance uſed to bring about the Revolution, which 


is the Matter of the firſt Article. 

This, my Lords, is what the Commons rely 
upon, to maintain and make out the firſt Article 
of their Charge againſt the Criminal at the Bar; 
and they refer the Conſideration of it to your Lord- 
ſhips Wiſdom and Juſtice. | 


| Y Lords, It falls to my Share, 
3 - Vl to ſtate to your pe the 
3 ſeveral Paſſages in the Ser- 
mon preach'd at St. Paul's, which the Commons 
rely upon as a Proof of the firſt Article ; and to 
ſhew the particular Weakneſs and Inſufficiency of 
the Anſwer given to this Charge. 
The Charge is, That the Gentleman at the Bar 
doth ſuggeſt and maintain, That the neceſſary 


Means us d to bring about the late happy Revo- 


lution, were odious and unjuſtifiable; That his 


late Majeſty, in his Declaration, diſclaim'd the leaſt 


Imputation of Reſiſtance; and, That to impute 
Reſiſtance to the Revolution, is to caſt black and 


odious Colours upon his late Majeſty and the ſaid 


Revolution, 

The Paſſages upon which the firſt Article is 
founded, are in the eleventh and twelfth Pages of 
this Sermon; where Dr. Sacheverell having firſt 
atſerted, © That the grand Security of our Govern- 
« ment, and the very Pillar upon which it ſtands, 


is founded upon the ſteady Belief of the Sub- 


« jects Obligation to an abſolute and unconditional 


Obedience to the ſupream Power in all Things 


« Lawful, and the utter Illegality of Reſiſtance 
upon any Pretence whatſoever ; which, He ſays, 
has been lately exploded and ridiculed, goes on 


in theſe Words : 
Our Adverſaries think they effectually ſtop our 


« Mouths, and have us ſure and unanſwerable on 


this Point, when they urge the Revolution of this 
« Day in their Detence ; but certainly they are the 
« greateſt Enemics of that, and his late Majeſty, 
and the moſt ungrateful tor the Deliverance, who 
“ endeavour to caſt ſuch black and odious Colours 
upon both. How often muſt they be told, that 
« the King himſelf ſolemnly diſclaim'd the leaſt 
« Imputation of Reſiſtance, in his Declaration? 


And that the Parliament declared, that they ſet 


ce the Crown on his Head upon no other Title but 
« that of the Vacancy of the Throne? And did 
they not unanimouſly condemn to the Flames 


that infamous Libel, that would have pleaded the 


« Title of Conqueſt, by which Reſiſtance was 
« ſuppos'd ? i 

Theſe Words the Commons apprehend to be a 
full Proof of the Aſſertions charg'd in the firſt Ar- 
ricle, tor Reſiſtance was the neceſſary Means uſed 


to bring about the Revolution. 


And the Doctor expreſly affirms in this Plac. 
that the King diſclaim'd the leaſt Imputation 5 
Reſiſtance; he aflerts it as a thing notorious which 
no Body could be a Stranger to: He lays, the Kino 
diſclaim d it folemnly ; he diſclaim'd it in his > 
claration, 5 

And he as plainly affirms, That to impu | 
ſiſtance to he Kroll is to caſt black Bo 
odious Colours upon his late Majeſty and the Rer. 
lution ; for he firſt lays down the utter Illegality orf 
Reſiſtance upon any Pretence whatſoever, as a fun- 


damental Doctrine; and then acquaints his Audi- 


tory, that his Adverſaries thought they could efle. 
ctually top his Mouth, and had him ſure and un- 
anſwerable oz this Point, when they urg'd the Re. 
volution in their Defence; but that they were the 
greateſt Enemies to the King and to the Reyoluti. 
on, who endeavour'd to caft ſuch black and din 
Colours upon both. 

Now this Point, which he ſays his Adverſarics 
thought they had him ſure and unanfwerably upon 
is plainly the Point of Reſiſtance, which he had aſ- 
ſerted to be illegal upon any Pretence whatſoever: 
and others, he ſays, had denied, and had urg'd 
the Revolution in their Defence. 

And the urging of the Revolution in that Caſe 
as an Inſtance of the Legality of Reſiſtance, in Op- 

oſition to his general Doctrine, is what he calls caſt- 
ing black and odious Colours upon the King and the 
Revolution; for his Argument runs thus. All Re- 
ſiſtance is utterly A the King diſclaimed the 
leaſt Imputation of Reſiſtance; the Parliament ſet 


the Crown „ his Head upon no other Title than 


that of the Vacancy of the Throne; and burnt a 
Book becauſe it aſſerted a Title by which Reſiſtance 
was ſuppoſed; and therefore to impute Reſiſtance to 
the Revolution, is to caſt black and odious Colours 
upon his late Majeſty and the Revolution. 

This, my Lords, is the Force of his Reaſoning, 
and the plain and obvious Senſe of this part of the 
Paragraph; and therefore fully makes out the 
Charge of his aſſerting and maintaining, that to 
impute Reſiſtance to the Revolution, is to caſt 


black and odious Colours upon his late Majeſty 


and the ſaid Revolution. 

I come now to conſider the Anſwer he makes to 
this Article, which he divides into three Parts. 

And firſt, he denies that he doth ſuggeſt and 
« maintain, that the neceſſary Means uſed to bring 
about the happy Revolution were odious and un- 
« juſtifiable; and ſays, that he doth not affirm in 
any Part of that 3 any ching concerning 
the neceſſary Means uſed to bring about the hap- 
« py Revolution; the ſaid Henry Sacheverell is ſo 
« tar from reflecting on his late Majeſty or the hap- 
« py Revolution, that he endeavours in that Ser- 
mon to clear the Revolution, and his late Ma- 
« jeſty, from the black and odious Colours which 
« their greateſt Enemies had caſt upon both. _ 

Now the material Part of the Auſwer to this 
Branch of the Article is, © That he denies his 
maintaining that the neceſſary Means uſed to bring 
« about the Revolution were odious and unjuſti- 
« fiable, and his affirming any thing concerning 


( thoſe neceſſary Means. But this is no more than 


ſaying that he has affirmed nothing by the Words 
Necoſſory Means ; and tis very true, that the 
Words Neceſſary Means are not uſed in any Part of 
the Sermon. | | | 
But no Body will ſay, that tis requiſite to charge 
the Aſſertion in the very Words, 4 
n 
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And therefore it Reſiſtance was neceſſary, and the 
Means uſed, in that extraordinary Caſe of the Re- 
volution, he has afferted the Means to be odious 
and unjuſtifiable, tho'he has done it in other Terms, 
and by Words more particular and expreſs, 

« And as to that Part of the Article whereby he 
« js charged with ſuggeſting and maintaining, That 
« his late Majeſty in his Declaration diſclaimed the 
« [caſt Imputation of Reſiſtance: 

« He acknowledges himſelf to have made this 
« Suggeſtion; but fays, that he made it not in 
« Piſhonour, but in Vindication of his Majeity ; 
« the Reſiſtance he repreſents the King to have Dis 
« dlaimed, being ſuch a Reſiſtance as tended to the 
« Conqueſt of this Realm; for which he refers to 
« that Part of the Declaration which is printed at 
« the Bottom of the eleventh Page in the Sermon; 
« and upon this Ground he obſerves, that there 
are theſe other Paſſages in the Declaration —— 
« We have thought fit to 5 over to England, and 
« to carry over with us a Force ſufficient, by the 
« Bleffing- of God, to defend our ſelves from the 
« Violence of evil Counſellors —We think fit to 
« declare, that this our Expedition is intended for 
« no other Deſign than to have a free and lawful 
“Parliament aſſembled. | 

Now in this Part of his Anſwer Doctor Sache- 
werell admits, that he made the Suggeſtion char- 

ed upon him, in the ſame Words that are uſed 
in the Article; but defends himſelf by alledging, 
that the Commons have miſtaken his Meaning.— 
He mcaat only, that the King diſclaim'd a Reſiſt- 
ance which tended to Conqueſt. 

But *tis clear and plain, that the Words have no 
ſuch limited or reftrain'd Senſe, and that the 
Meaning he would now put upon them is a mere 
Shift and Evaſion ; for the Propoſition is General, 
The King diſclaim'd the lea ir ation of Reſi- 
ftance: And the Uſe hc :nakes of it ſhews, that 
his Meaning was as general as tis WINS; for 
he is replying upon thoſe who urge the Revo- 
lution in Anſwer to his general Poſition, That Re- 
ſiſtance is utterly illegal upon any Pretence what- 
ſoever; and how does he anſwer the Caſe of the 
Revolution, or is it poſſible to be anſwer'd, but 


by ſaying, that there was no Reſiſtance at all in 


the Revolution; the King, who was principally 
concerned in it, diſclaim'd the leaſt Imputation of 
Reſiſtance ? | 

The Queſtion is ſtated upon Reſiſtance in ge- 
neral; Whether Reſiſtance in any Caſe, or upon 
any Occaſion, be lawtul ? „ 

And therefore, if the Lawfulneſs of Reſiſtance 
in any Caſe be allowed, tis impoſhble that his 
general Aſſertion ſhould ſtand ; and 'tis equally im- 
poſſible to get clear of the Objection, without de- 
nying the Reſiſtance. 


Doctor Sacheverel! was aware of this, and there- 


tore denies that there was any Reſiſtance at all in 
the Revolution, and ſays, That the leaſt Imputa- 
tion of it was ſolemnly diſclaim'd and diſavow'd. 
For had he faid, in expreſs Terms, that the King 
diclaim'd all Imputation of Refiſtance that tended to 
Conqueſt, this wou'd have been no Anſwer to the Ob- 
jection: For if there was any Reſiſtance, tho' not 
the particular Reſiſtance which the King diſclaim'd ; 
and if that Reſiſtance which was us'd be agreed to be 
lawful, his fundamental Doctrine muſt certainly be 
thaken. And therefore if your Lordſhips ſuppoſe 
him to make any Uſe at all of this Aſſertion, his 
Words plainly ſpoke his Meaning, and repreſent 
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the King to have diſclaim'd all Reſiſtance what= 
ſoever. 

But he excuſes the making of this Suggeſtion, 
by declaring, © That he made it not in Diſhonour, 
« but in Vindication of his Majeſty; and therefore 


„ whether he was miſtaken or not in expreſſing 


« himſelf, as if the late King had diſclaimed all 
« Imputation of Reſiſtance, when he meant there- 
« by, that the late King diſclaim'd the Imputation 
« of a Deſign of Conqueſt, he humbly conceives 
« ſuch a Suggeſtion, plainly deſign'd tor the Ho- 
« nour of the late King, cannot in any reaſonable 
« Conſtruction be thought a Reflection upon his 
« faid late Majeſty, or deem'd any high Crime or 


% Miſdemeanor. 


My Lords, had theſe Words been ſpoken in Vin- 
dication of his late Majeſty, or great and glorious 
Deliverer, the Commons, who have fo much at 
Heart the Honour of the late King, and the Juſtice 
of the Revolution, had never charg'd them upon 
this Gentleman as a Crime. | 

But they carry with them the higheſt Reflection 
upon the Honour and Juſtice of his Majeſty ; for 
they ſuppoſe that he denied the Lawtulneſs of Re- 
ſiſtance when he was actually engaged in it, and 
diſclaimed the leaſt Imputation of Reſiſtance when 
he brought over an Army on purpole to maintain. 
that Reſiſtance, to which all the People of England 
were invited and encouraged by his {has ng 

And this Aſſertion, of the King's diſclaiming all 
Reſiſtance, could never be meant in Vindication of 
his Majeſty from any Imputation of a Deſign of 
Conqueſt; for there was no Occaſion for vindicating 
the King upon this Point, the Subject-Matter of 
the Diſcourſe did not lead him to it; for the Buſi- 
neſs of the Sermon, or of this particular Paragraph 
is not to vindicate the Honour of the King from any 
ſuch Aſperſion, or to maintain the Liberties of EH 
land, by atierting, That the Conſtitution of Govern- 
ment ſtill remains, and was not broken and difloly'd 
by Conqueſt at the Revolution: Had that been his 
Ground, his Miſtake had been more excuſable; for 
then it had been proper to have urg'd that there was 
no Step taken towards the Revolution, which look'd 
like a Deſign of Conqueſt; and that the armed 
Force which was uſed in it, and had the Appearance 


of ſuch a Deſign, was not intended to conquer; for 


the King, who commanded it, diſclaim'd all Impu= 
tation ot Reliftance that tended to Conqueſt. Upon 


ſuch a Queſtion theſe things had been very properly 


urg'd, and there might haye been ſome Indulgence 
to a general Expreſſion, that in any Propricty of 
Speech could have received ſuch a Meaning. A 

But when the Queſtion is not, Whether the Re- 
volution was brought about by Conqueſt, or what 
would be the Conſequence of ſuch an Aſſertion, 
either in regard to the Honour of the King, or the 
Condition of the Pcople, there can be no Colour 
tor ſaying that he meant by this general Expreſſion, 
which carries no ſuch Meaning in it ſelf, that the 
King diſclaimed Conqueſt, or a Reſiſtance which 
tended to Conqueſt only. 

Eſpecially, my Lords, when the Subject- Matter 
of his Diſcourſe naturally led him to aſſert this Pro- 
poſition in the common and ordinary Senſe which 
the Words import: For he is aſſerting the Doctrine 
of abſolute Non-Reſiſtance; and ſhewing, that the 
Lawfulneſs of the Revolution was no Argument 
againſt it; and why? Becauſe the King difclaim'd 
the leaſt Imputation of Reſiſtance; there was no 
ſuch wicked Ingredient as Reſiſtance in it; no 
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other Anſwer would have ſcrv'd him; and therefore 


it can never be ſuppoſed that he meant to clear the 
King from any Deſign of Conqueſt, or intended 


to ſay any thing in Vindication of his Majeſty upon 


that Head. 

And in Truth, it is an apparent Scandal upon 
the Memory of the late King, to ſay there was 
any Occaiion to clear him from this Imputation; 
his Actions ſpoke the ſuſtice and Sincerity of his 
Intentions; his Bulineſs was not to conquer and 
enſlave us, but to deliver us from Popery and Sla- 
very, the moſt dreadtul Calamities that could be- 
tall us, and to reſettle and eſtabliſh our Conſtitution 
both in Church and State. This was the Ground 
of the glorious Enterprize he undertook, and the 
general Aim and Deſign of all his Labours through 
the whole Courie of his Reign. EY 

Lis therefore plain, that what Doctor Sacheve- 
rell ſays in his Anſwer, in Excuſe of his Aſſertion, 


_ relating to the King's diſclaiming all Imputation of 


Reliſtance, was rather made to the Diſhonour, than 
in Vindication of his Majeſty; tor there was no 
Colour to ſuggeſt that he needed any ſuch Vindica- 


tion or PDeience. 


And that the King did not diſclaim all Imputa- 
tion of Reſiſtance, is evident, even from that Part 
of his Declaration which is cited in the Anſwer, 
whereby “ He declares to the People (to encourage 
them to join with him) that he had brought over 
« a fuihicient Force to defend himſelf from the Vio- 
& lence of evil Counſcllors-- And that his Expedition 
was deſigned to have a tree and lawtul Parliament 
c aflembled, which was a plain Force upon the 
« exccutive Power that was directed by thoſe evil 
« Counſcllors, who, by ſubverting the Liberties of 
« Corporations, and practiſing upon the Freedom 
« of Elections, never intended that any ſuch free 
or lawtul Parliament ſhould be aſſembled. 

This is plain Reſiſtance in the Senſe that Doctor 


 Sacherereil takes the Word; and is ſo far from a 


ſuſtification, that there is no Colour to ſay, that his 
Majeſty diſclaimed the leaſt Imputation of Re- 
liſtance. 

As to the laſt Branch of the Article, whereby he 
is charged that he ſuggeſts and maintains, That 
to impute Retiſtance to the Revolution, is to caſt 
* black and odious Colours upon his late Majeſty 
and the ſaid Revolution; he denies that he ſug- 
« geits or maintains any ſuch Poſition. 

But this Negative is fully anſwer'd by what has 
been offer'd to your Lordſhips upon the firſt Head 
of this Article, his aſſerting, That the neceſſary 


Means uſed to bring about the Revolution were 


odious and unjuſtihable; for it Reſiſtance be utterly 
illegal upon any Pretence whatſoever, and there was 
Retiſtance in the Revolution, it neceſſarily follows, 
that to impute Reſiſtance to the Revolution, is to 
caſt black and odious Colours upon it. And this is 
expreily aſſerted by his ſtating the Caſe of the Re- 


volution, in which there was Refiſtancc, as an Ob- 


jection to his general Doctrine of Non Reſiſtance 


upon any Pretence whatſocver ; and then anſwering 
this Objection, by ſaying, That the urging of the 
Revolution, as an Inſtance of the Legality of Re- 
ſiſtance, was caſting black and odious Colours up- 


on his late Majeſty and the late Revolution: For 


there could be no black or odious Colours caſt, but 
from the ſhaking that fundamental Doctrine of Ab- 
lolute Non-Reſfiſtance, the Belief of which he af- 
terts to be the Pillar upon which the Government 
ot England ſtands. 
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And therefore the imputing of Refiftance to the 
Revoultion mutt, according to the Principle he "Ws 
down, caſt black and odious Colours upon the v6 
volution, and upon the great and glorious Tnftrn.. 
ment of it, his late Majeſty, by whom it was ag. 
pily brought about. F 

And Doctor Sac ſheverell himſelf, by the fag... 
quent Part of his Anſwer, ſcems to think that this 
Atlertion 1s fairly and plainly interr'd from the To 
nor of his Diſcourſc. 

For he is pleaſed to excuſe it, by ſaying, «Th. 
he intended to apply it not to tuch Perſons who 
impute Reſiſtance to the Revolution, of whom he 
« afhrms nothing; but to thoſe new Preachers, and 
© new Politicians, who teach in Contradiction both 
to the Goſpel and the Laws, that the People 
have the Power inveſted in them, the Fountain 
and Original of it, to cancel their Allegiance at 
« their Pleaſure, and call their Sovereign to Account 
« tor High- Treaſon againſt his Subjects, and 
urge the Revolution in Defence of ſuch Princi- 
« ples; and that, unleſs thoſe who impute Re- 
« tiſtance to the Revolution be the ſame with thoſe 
« new Preachers and new Politicians, he affirms 
nothing concerning them. 

But, my Lords, this Part of his Anſwer is far 


from exculing or extenuating his Crime; tor if a 


Propoſition be true, it will loſe nothing of its 
Weight and Force, though the vileſt Man upon 
Earth ſhould make uſe of it; and it can be no Ar- 
gument againſt a true Principle, that it has been 
made uſe of to ill Purpoſes, and to maintain Poſi- 
tions which are not warranted by it. Tis rather an 
Aggravation of his Crime, and a high Reflection up- 
on the Commons, and the Juſtice of this Proceeding, 
to ſuppoſe that any ſuch wicked Conſequences as 
he mentions, can poſlibly be interr'd trom detending 
the Reſiſtance at the Revolution: And the Queition 
is, Whether Doctor Sac heverell himſelf aſſerts, that 
to impute Reſiſtance to the Revolution, be to caſt 
black and odious Colours upon it; and not, OF 
WHOM he affirms the caſting ſuch black and 
odious Colours ? | 

Igoon to the laſt Part of his Anſwer to this Article, 
where he ſays, That upon the ſtricteſt Search into 
« his ſaid Sermon preach'd at St. Paut's, he doth not 
find that he hath given the leaſt colourable Pretence 
« forthe Accuſation exhibited againſt him in this firſt 
« Article, but barely by his aſſerting the utter Ille- 
« gality of Reſiſtance to the ſupream Power upon 
« any Pretence whatſoever; tor which he conceivcs 
« he has the Authority of the Church of E/g/and, 
« which has taught and inculcated this Doctrine in 
« her Homilies—And he doth further infift, T hat 
« this Aſſertion is agreeable to, and warranted by 
« the Common Law of England, and divers Acts 
« of Parliament now remaining in full Force. 

Now it muſt be agreed, that there is no colouri- 
ble Pretence to charge him with ſuggeſting and 
maintaining, that the Reſiſtance us'd at the Revolu- 
tion was odious and unjuſtifiable, if the Doctrine 
of the utter Illegality of Reſiſtance upon any Fre- 
tence whatſoever be true; for upon this Principle 
his Cenſure is juſt, and it muſt neceſſarily follow, 
that the Reſiſtance uſed in bringing about the Re- 
volution 1s not to be maintained. | 

And therefore the Commons ſhould think them- 
ſelves ungrateful for the Deliverance, if they did 
not vindicate the Honour of the late King, and ol 
thoſe illuſtrious Perſons, who, upon his Invitation, 


defended the Conſtitution at that time by Reſiſtance, 
| All 
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and declare that this Reſiſtance was lawful, honour- 
a and juſt 
bine bad Reaſon to hope, that after ſo many 
Vears had paſſed in a happy Enjoyment of all the 
Advantages of a Free-born People, and at a Time 
when the Subjects of this Kingdom are in the full 
Poſſeſſion of their Rights and Liberties under her 
Majeſty's gracious Protection, and the wiſeſt and 
happieſt Adminiſtration that England ever ſaw, that 
no Body could have been ſo wicked as to caſt an 
Odium upon the neceſſary Means whereby theſe 
Blcflings were obtain'd, and are continued to us. 
Bat ſince, notwithſtanding our bleſſed Deliverance 
from Popery and Arbitrary Power, and the Benefits 
we enjoy by reſtoring the Conſtitution both in 
Church and State ; and above all, by her Majeſty's 
happy Adminiſtration, which has improved the 
Luſtre of the Crown to the Honour ot the Nation, 
and the common Benefit of every particular Subject; 
yet there are Men of reſtleſs and turbulent Spirits, 
Enemies to the Revolution, who are continually 
urging the Reſiſtance then uſed. as a fundamental 
Error, fatal to cvery thing that has been built upon 
it: This, my Lords, ſtrikes ſo directly at the pre- 
{cot Eſtabliſhment, that the Commons think it their 
| indiſpenſable Duty to demand your Lordfhips Judg- 
ment upon this important Subject. 
And they think it the more neceſſary at this 
time, becauſe tis plain and obvious to every one's 
Obſervation, that ſince the late Attempt made by 
the Pretender, this Principle of the utter Illegality 
of Reſiſtance upon any Pretence whatſoever, has been 
eſpous'd and maintain'd with more than ordinary 
Warmth and Zeal; and the Commons apprehend, 
that it can have no other Aim or 'Tendency than to 
blacken the Revolution, and thereby to ſhake the 
Foundation of our preſent happy Scttlement. 

Your Lordſhips will therefore, in your great Wiſ- 
om, conſider the Conſequences of this Aſſertion, 
in regard to her Majeſty, the Proteſtant Succeſſion, 
and the tuture Happineſs of this Kingdom. 

The Commons muſt always reſent, with the ut- 
moſt Deteſtation and Abhorrence, every Poſition 
that may ſhake the Authority of that Act of Parlia- 
ment, whereby the Crown is ſettled upon her Maje- 
ity, and whereby the Lords Spiritual and 'Temporal, 
and Commons, do, in the Name of all the People 
of Evgland, molt humbly and faithfully ſubmit 
themſclves, their Heirs and Poſterities, to her Ma- 
jcity, which this general Principle of abſolute Non- 


Retiſtance mult certainly ſhake. 


For, it the Reſiſtance at the Revolution was ille- 


gal, the Revolution ſettled in Uſurpation, and this 
Act can have no greater Force and Authority than 
in Act paſs'd under a Uſurper. | | 

And the Commons take leave to obſerve, that 
the Authority of this Parliamentary Settlement 
a Natter of the greateſt Conſequence to maintain, 
in a Cafe where the Hereditary Right to the Crown 
is conteſted; tor her Majeſty's moſt bitter and im- 
placable Enemies, the Friends of the Pretender, 
{ho all afſert the utter Iilegality of the Reſiſtance 
uſod at the Revolution) can advance his Title to the 
Crown, and call him King, upon no other Ground 
tian the Pretence of an Hereditary Right. 

the Commons therefore, out of the moſt pro- 
found Duty and Allegiance which they owe, and 
thall ever pay to her Majeſty, and to maintain the 
Sccurity of her Government, and guard her Throne 
agumit every Inſinuation that may promote or favour 
the intereit of the Pretender, think themſelves 
obliged to take Notice of this Aſſertion, as tending 
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to weaken the Authority of this Act of Parliament, 


whereby her Majeſty's Title is declared. 

Your Lordſhips will likewiſe conſider of what 
Conſequence the Diſhonouring of the Revolution 
may be to Poſtcrity, and the future Happineſs of 
this Kingdom in a Proteſtant Succethon tothe Crown. 
For by the ſame Act, all Perſons who ſhall hold 
Communion with the See of Rome, or ſhall marr 


Papiſts, are declared uncapable to Inherit, Poſſeſs, 


or enjoy the Crown. And 'tis enacted, That the 
Crown and Government thall from time to time de- 
ſcend to, and be enjoyed by, ſuch Perſons being 
Proteſtants, that ſhould have inherited and enjoyed. 


the ſame, in caſe ſuch Popith Prince were naturally 


Dead. 

And the immediate Proteſtant Succeſſion in the 
illuſtrious Houſe of Hanover, is like wiſe fettled by 
an Act of the fame Reign. | 5 

This ſhews of what Importance it is, to the pre- 
ſent and future Happineſs of this Kingdom, to clear 
his late Majeſty and the Revolution from thoſe 
black and 9 Colours which this Gentleman has 
caſt upon both. | 

But, my Lords, he makes it part of his Detence, 


that his Aſſertion is agrecable to the Common Law 


of England, and divers Acts of Parliament now re- 
maining in Force. 

Ihe Gentleman that ſpoke before me, has ſhewn 
how far that Aſſertion is a direct Contradiction to 


| ſeveral Acts of Parliament; and therefore I ſhalt 
only ſay, that it can never be ſuppoſed that the 


Laws were made to ſet up a Deſpotick Power to de- 
{troy themſelves, and to warrant the Subverſion of a 
Conſtitution of Government which they were de- 
ſigned to eſtabliſh and defend. | 

This would be a ſtrange, abſurd, and contradictory 


Imagination, and was thought ſo at the Revolution 


by the wiſeſt Men of that Time, by the beſt Friends 


to the Monarchy, and Men the moſt eminent for 


their Sufferings in the Cauſe of the Church. 

And it appears, by the ſeveral Inſtances mention'd 
in the Act declaring the Rights and Liberties of the 
Subject, and ſettling the Succeſſion of the Crown, 
that at the Time of the Revolution there was a to- 
tal Subverſion of the Conſtitution of Government 
both in Church and State, which is a Caſe that the 
Laws of England could never ſuppoſe, provide for, 
or have in View. | 

And the ſame Anſwer may with equal Reaſon be 
applied to the general Doctrine of the Church, ex- 
preſs'd in her Homilics. 

This, my Lords, is what J have to offer to your 


Lordſhips in Maintenance of the firſt Article; 1 
am ſenſible how defective J have been, but what I 


have fail'd in, will be abundantly ſupplied by the 
Gentlemen who are appointed to athit in maintain- 
ing this Article. | | J 


2 2 Lords the preſent Con- 
Sir John Holland. N/ fideration is of the greateſt 


Importance; no leſs, than whether ſo many of 
your Lordſhips, and the Commons of Great Bri- 
tain, who took up Arms at the Revolution, and 
were then thought Patriots of your Conntry, were 
really Rebels; whether our late Deliverer was an 
Uſurper; and whether the Proteſtant Succeſſion is 
legal and valid. | | 
All theſe Conſiderations depend upon the Law- 
fulneſs of the Reſiſtance at the Rovelinian That 
there was a Reſiſtance, is moſt plain, if taking up 
Arms in Yorkſbire, Nevin baking Cheſhire, and 
almoſt all the Counties of Eng/and; if the Deſer- 
tion 
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tion of a Prince's own Troops to an invading Prince, 
and turning their Arms againft their Sovereign, be 
Reſiſtance. But if Subjects be obliged to Aſholute 
and Conditional Obedience, the Convention of the 


States, the Settlement and Entail of the Crown by 


them, and the further Settlement in the Proteſtant 
Succeſſion under that Settlement, muſt, from that 
Reſiſtance, be unlawſul and void. 

The Criminal was aware of this juſt Objection 


to his general Doctrine, when apply'd to the Re- 


volution; as appears from his endeavouring, upon 


ſecond Thoughts, to conceal it by his marginal Note, 


to hint, that by Reſſtauce he meant Conqueſt. And 
no wonder heendeayour'd to colour fo bold a Stroke, 


which he could not but expect to hear of with the 


utmoſt Reſentment from the Government. 

But it ſo falls out, my Lords, that what he truſted 
to for a Screen, aggravates the Heinouſneſs of his 
Crime; for it ſhews, that he inftils into his Audi- 


tors thoſe Notions from the Pulpit, which he dares 


not own in Print. Nothing can be more manifeſt, 
than that he could not by Reſſſtance mean Congue/?, 
even from his own Expreſſions: For in the very 
next Period, he ſays, And did they not, i.e. the Par- 
liament, unanimouſly condemn to the Flames (as it 
juſtly deſerved) that infamous Libel, that would have 


pleaded the Title of Conqueſt, by which Reſiſtance 


was ſuppoſed © So that he knew em to be diſtinct 

Notions; and indeed fo they muſt be, becauſe one 

may be without the other. | 
It is an unaccountable Preſumption, that he could 


ſuppoſe ſo weak a Pretence could paſs upon the 
World; but much more ſurprizing it is, that he 


could apprehend ſo mean a Subterfuge could prevent 
your Lordinips $47 wap But from hence the Com- 


make a juſtifiable Exception, how expreſs ſocver 
that Law is. | PS 
Now, my Lords, whether Government was made 
for Man, or Man for Government, will caſily appcar 
from this ſhort Obſervation, that Man was e 
in a State of Perfection; and the Rectitude of that 
State ſuppoſes the Abſence of all thoſe Crimes 
which are the Objects of Government, and which 
Government is to reform. And therefore Govern. 
ment could not be one End of Man's Creation: 
and theſe general Rules of Obedience may, upon f 
real Neceſſity, admit a lawful Exception; and 
ſuch a neceſſary Exception we aſſert the Revolution 
to be. | | | 
"Tis with this View of Neceſſity, only abſolute 
Neceſlity of preſerving our Laws, Libertics and Re- 
ligion; 'tis with this Limitation that we deſire to be 
underſtood, when any of us ſpeak of Retiſtance in 
general. The Neceſſity of the Reſiſtance at the Re- 
volution was at that Time obvious to every Man, 
Every one, who either was not, or did not find his 
eaſy Mind, prepar'd to be a Tool to Popery and 
Slavery, dreaded the Inſtances of that Neceſſity. 
The Cancelling all the Security from Laws by : 
diſpenting Power; the erecting Commillions to 
deprive Subjects of their Property, not according 
to Law, but Humour; the making the whole Go- 
yernment depend upon the arbitrary Pleaſure of the 
then Prince, cannot but be a Juſtification of that 
Neceſſity before God and Man. | 
And thus, my Lords, it was thought, at the 
Time this Refiſtance was on Foot. For then, when 


the Time was moſt proper for Admonitions of this 


Nature, the Clergy were ſo far from averring the 
Unlawfulneſs of Reſiſtance upon any Pretence c u 


mons obſerve, that he is a concealed Man, and of Fever, that the true diſtinguiſping Chara@eriſtick of 


a dangerous Spirit: And as ſuch we have brought 
him hither to reform him, and to be an Example 
to others. | 

a þ Lords, The Commons would not be under- 
ſtood, as if they were pleading for a licentious Reſi- 
ſtance; as it Subjects were left to their Good-will 
and Pleaſure, when they arc to Obey, and when to 
Reſiſt. No, my Lords, they know they are obliged 
by all the Ties of Social Creatures, au Chriſtians, 
for Wrath and Conſcience- ſake to ſubmit to their 
Sovereign. The Commons do not abet humour- 
ſome factious Arms: They aver 'em to be Rebel- 
lions. But yet they maintain, that that Reſiſtance 
at the Revolution, which was ſo neceſſary, was 
lawful and juſt from that Neceſlity. | 

Wedoagrec, that the Laws concerning Obedience, 
both human and divine, are very expreſs and poſi- 


tive; and no Wonder that the Homiltes and Fathers, 


dead and living, follow the fame way of expreſſing 
our Duty in general Terms. We readily grant this, 


but ĩt does not follow that there can be no Excep- 


tions from theſe general Rules in Conſcience. 
There is no Law more poſitive and expreſs than 
that which enjoins the Obſervation of the Sabbath, 
tor therein we are commanded to do mo manner of 
Work. But yet we know, that Neceſſity makes an 
allowed —_—— to that general Law. And the 
Reaſon why that Neceſſity is allowed as a juſt Ex- 
_— to that poſitive Law, will guide us to know, 
what Laws will admit of Exceptions from Neceſſity, 
and what not. The Reaſon our divine Law-giver 
alſigns is, becauſe the Sabbath was made for Man, 
aud not Man for the Sabbath ; from whence plain 
follows this Corollary ; That where there is a Poſi- 
tive Law, and that Law reſpects not ſome Principal 


End tor which Man was made, there Neceſſity may 


Mr. nagel. MI 


a Church of- England-Masn then was, wiſhing that 


Reſiſtance good Luck, and rejoicing at its Succeſs, 


And yet the Gentleman at the Bar makes this Ex- 
ception the Inſtance of an unjuſt Reſiſtance, by an 
ironical Aſſertion of the late King's ſolemnly dif 
claiming the leaft Imputation of Refiſtance in his Di 
claration; for ironical it muſt be, when every Body 
muſt believe that he himſelf knew the Contrary; a 
Figure of Specch very well underſtood, and known 
to be the moſt biting Sarcaſm. 

My Lords, So much depends upon the Revolu- 
tion, that the Commons are highly Jealous of the 
Honour of it. It is, indeed, twenty Years ſince the 
Revolution was ſettled ; but it is within much leſs 
than twenty Years that a Pretender has attemptcd 
to invade our Country, to ſet this Revolution aſide. 
That Perſon, even with his own good Opinion ot 
his Right, knows, he can have no Pretence to the 
Crown, unleſs the Prifoner's Political Divinity be 
true, which we aver it is not. But leſt this Pre- 
tender ſhould apprehend that his Friends are much 
increas d, when he hears that the Revolution 13 
publickly branded in Sermons as black and odios; 
the Commons have impeached this Preacher, that 
he might not be guilty of this high Crime and 
Miſdemeanor without Diſcouragement, and have 
brought him to your Lordſhip's Bar for Juſtice, that 
he may not do it with Impunity. 


Y Lords, 'The Commons arc 
now making good their Charge 


againſt Doctor Henry Sac heverell contain'd in the firſt 
Article, wherein he is accus d for ſuggeſting and main- 
taining, that the neceſſary Means uſed to bring about 
the happy Revolution, were odious and unjuſtifiable, 


and that to impute Reſiſtance to the Revolution, Ja 
| to 
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to caſt black and odious Colours on his late Majeſty 
and the Revolution. ä 

By what has been already offer d to your Lord- 
ſhips, I make no doubt but you are fully convinc'd, 
ho injurious theſe Poſitions muſt be to the Peace 
and Quict of the Kingdom, and how highly they 

deſerve, and loudly call for your Lordſhips ſpeedy 
and exemplary Juſtice. a 
The great Licentiouſneſs of the Preſs, in cenſuring 
and reflecting upon all Parts of the Government, has 
of late given too juſt Cauſe of Offence; but when 
only Pamphlets and common Libels are Matters of 
Complaint; when none but Mercenary-Scriblers, 
and the Hackncy- Pens of a diſcontented Party, are 
employ d to vent their Malice, tis fit to leave them 
to the common Courſe of the Law, and to the or- 
dinary Proceeding of the Courts below. But, my 
Lords, when the Trumpet is ſounded in d; when 
the Pulpit takes up the Cudgels ; when the Cauſe of 
the Enemies of our Government is call'd the Cauſe 
of God, and of the Church; when this bitter and 
poiſonous Pill is gilded over with the ſpecious 
Name of Loyalty, and the Pcople are taught for 
their Souls and Conſciences ſake to ſwallow - theſe 
_ pernicious Doctrines; when inſtead of ſound Reli- 
gion, Divinity, and Morality, factious and ſedi- 
tious Diſcourſes are become the conſtant Entertain= 
ments of ſome Congregations ; the Commons can- 
not but think it high time to put a Stop to this 
growing Evil, and for the Authority of a Parliament 
to interpoſe, and exert it ſelf, in Defence of the 
Revolution, the preſent Government, and the Pro- 
teſtant Succeſſion. All which the Commons think 
ſo materially concern'd in this Queſtion, that if the 
Doctrines advanc'd by Doctor Sacheverell, are not 
Criminal in the higheſt Degree, it will follow, that 
the neceſſary Means us'd to bring about the Revo- 
lution were illegal, and conſequently, that the pre- 
ſent Eſtabliſhment, and Proteſtant Succeſſion, found- 
ed upon that Revolution, are void and of no Effect. 

The Commons cannot but apprehend that the 
juſt Reſentment and Indignation they have ſhewn 
upon this Occaſion, will meet with the general A 
plauſe of all that are heartily and ſincerely well 
affected to her Majeſty, and her Government; 
but for all thoſe, whoſe Principles and Practices 
render them moſt juſtly ſuſpected to have other 
Views, they are not at all ſurpriſed to find them 
alarm'd, and under the greateſt Concern, at this Trial. 

I am very ſenſible, my Lords, of the Difficulty 
and Nicety that attends the ſpeaking to this Point, 
and that whilſt a Loyal Subject and faithful Ser- 
vant of the beſt of Queens, is ſpeaking in Defence 
of the necetiary and commendable Reſiſtance uſed 
at the Revolution, his Arguments may be miſcon- 
ſtrued, and miſrepreſented, as maintaining Anti- 
monarchical Schemes. 

But ſurely, my Lords, to plead for Reſiſtance, 
that Reſiſtance, I mean, which alone can be con- 
cern'd in this Debate, is to affert and maintain the 
very Being of our preſent Government aud Con- 
ſtitution; and to aſſert Non-Refiſtance in that 

boundleſs and unlimited Senſe in which Doctor 
Sac heverell preſumes to aflert it, is to ſap and 
undermine the very Foundations of our Government, 
to remove the natural Baſis and fundamental 
Strength of our Conſtitution, and to leave it un- 
derſct with imaginary Props and Buttreſſes, which 
do, at belt, but ill ſupport a ſhaken Foundation: 
And 'tis a moſt ſurprizing Aſſurance in the Ene- 


mies of our Government, that whilſt they are ſtrik- 
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ing at the Root, and digging up the Foundations: 
upon which our preſent and future Settlement is 
built, that they ſhould hope to paſs upon the 
World as Friends to either. But ſo irreconcileable 
arc the Profeſſions and Practices of ſome Men, ſo 


aukwardly do they ſpeak well of what they do 


not in their Hearts approve, that in Vindication 
of his late Majeſty (tor that's a Part that ſome- 
times they think uſeful to Act) they declare his 
moſt glorious Enterprize to ſave a ſinking Nation, 
utterly illegal: To recommend themſelves to the 
Queen, they condemn that Revolution, without 
which ſhe never had becn Queen, and we a moſt 
rang W To teſtity their Zeal and Affe- 
ction tor the Proteſtant Succeſſion, they invalidate 
all the Laws that have been made tor ſecuring that 
Bleſſing to Poſterity: And laſtly, to manifeſt their 
Averſion, and for ever to blaſt all Hopes of the 
Pretender, they advance and maintain the Heredi- 
tary Right, as the only true Right to the Crown. 
But what Intereſt theſe Opinions may at one time 
or other be produced to ſupport, and in favour 
of whole Pretenſions theſe Intinuations are eaſily un- 
derſtood to be, and in favour of what Settlement 
they can hardly be conftru'd, I ſubmit to your 
Lordſhips Conſideration. 

The utter Illegality of Reſiſtance, upon any Pre- 
tence whatſoever, is the general Poſition laid down 
in the Sermon, which, if it be ſtrictly, and in the 
moſt extenſive Manner true, the aſſuming and 
exerciſing a Power of diſpenſing with, and ſuſ- 
ſpending the Laws; The Commitment and Proſe- 


cution of the 1 The erecting a Court of 


Commiſſioners for Eccleſiaſtical Cauſes; The levy- 
ing Money by Pretence of Prerogative; The raiſing 
and keeping a ſtanding Army without Conſent of 
Parliament; The violating the Freedom of Electi- 
ons of Members to ſerve in Parliament; and all 
the Grievances enumerated in the Bill of Rights, 
were all meer Pretences, and not ſufficient to war- 
rant and juſtify what was then done, in Defence 
of the true, antient, and indubitable Rights and 
Liberties of the People of this Kingdom; which 
are now again — ratified and confirmed, 
and enjoined to be firmly and ſtrictly holden and 
oblerv'd. By what Evaſions, or Diſtinctions, the 
Doctor will explain himſelf off upon this Head, 
I cannot eaſily foreſee; unleſs he will be ſo inge- 
nuous as now to confeſs, what there is too much 
Reaſon to believe will be his Opinion, if ever a 
proper Time ſhall ſerve for declaring, That the 
Acts of Parliament made upon, and ſince the Re- 
volution, are only the Effects of a happy Uſur- 
pation, and no Part of the true Law of = Land. 
Reſiſtance is no where enacted to be legal, 
but ſubjected, by all the Laws now in Being, to 
the greateſt Penalties; 'tis what is not, cannot, 
nor ought ever to be deſcrib'd, or affirm'd, in any 
poſitive Law, to be excuſable: When, and upon 
what never-to-be-expected Occaſions, it may be 
exerciſed, no Man can torefee; and ought never 
to be thought of, but when an utter Subverſion 
of the Laws of the Realm threaten the whole Frame 
of a Conſtitution, and no Redreſs can otherwiſe be 
hoped for: It therefore does, and ought for ever 
to ſtand, in the Eye and Letter of the Law, as 
the higheſt Offence. But becauſe any Man, or 
Party of Men, may not out of Folly or Wanton- 
neſs commit Treaſon, or make their own Diſcon- 
tents, ill Principles, or diſguiſed Affections to ano 
ther Intereſt, a Pretence to reſiſt the ſupream Pows 
er 
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er, will it follow from thence, that the utmoſt 
Neceſſity ought not to engage a Nation in its own 
Defence, for the Preſervation of the whole? Or 
on the other ſide, Becauſe the greateſt and moit 
inexpreſſible Emergencies did ſufficiently juſtify and 
warrant the Reſiſtance of the Revolution, will it 
be a Conſequence, that therctore, * ev'ry flight 
aws that fence 
againſt Treaſon will be of no Effect? No, my 
Lords, I hope your juſt Judgment in this Caſe will 
convince the World, that every Seditious, Di/con- 
tented, Hot- headed, Ungiſted, Unedifying Preacher, 
(the Doctor will pardon me for borrowing one 
String of Epithets from him, and for once uſing 
a little of his own Language) who had no Hopes 
of diſtinguiſhing himſelf in the World, but by a 
matchleſs Indiſcretion, may not advance, with Im- 
punity, Doctrines deſtructive of the Peace and Quiet 
of her Majeſty's Government, and the Proteſtant 
Succeſſion, and prepare the Minds of the People 
for an Alteration, by giving them ill Impreſſions of 
the preſent Eſtabliſhment and its Adminiſtration. 
he Doctrine of unlimited, unconditional Pathve 
Obedience, was firſt invented to ſupport Arbitrary 
and Deſpotick Power, and was never promoted or 
countenanc'd by any Government that had not De- 
ſigns ſome time or other of making uſe of it: What 
then can be the Deſign of preaching this Doctrine 
now, unask'd, unſought tor, in her Majeſty's Reign, 
where the Law is the only Rule and Meaſure ot 
the Power of the Crown, and of the Obedience 
of the People? If then this Doctrine can neither 
be an Advantage or Security to her Majeſty, who 
neither wants, nor deſires it, to what End and Pur- 
* muſt every thinking Man conclude tis now 
et on Foot, but to unhinge the preſent Govern- 


ment, by ſetting aſide all that has been done in 
1 to that Doctrine; and when, by theſe 
Me 


ans, the Way 1s made clear to another's Title, 
the Pcople are ready inſtructed to ſubmit to what- 


_ ever ſhall be impoſed upon them. 


It may be expected, after I have ſaid thus much 
in general, that I ſhould proceed to ſhew in what 
Parts of the Sermon theſe Aſperſions are contain'd : 


But, my Lords, that Part has been ſo fully and 


diſtinctly ſpoke to, by thoſe learned Gentlemen who 
are more e and a great deal more able, to 
manage that Province, that I will not miſpend your 
Lordſhips Time, by repeating what has been already 


ſo fully and pore made out; but ſo much J will 


venture to ſay, That if we remove the Rubbage, 
with which the Doctor has an excellent Talent at 
puzzling Common Senſe, and bring together the ſe- 
veral Sentences, chat can only be relative to one ano- 
ther, tis impoſſible for the Art of Man to make any 
Inferences or Conſtructions, ſo cloſe and ſtrong, as 
the plain and genuine Senſe of the whole Scope of 
his — muſt, at firſt View, ſuggeſt to every 
Man's Underſtanding. And all that the Doctor 
alledges in his Defence, is, that in the Revolution 
there was no Reſiſtance at all; and that the King did 
utterly diſclaim any ſuch Imputation. But ſurely, 
my Lords, 1t cannot be now neceſſary to prove Re- 
ſiſtance in the Revolution; I ſhould as well expect 
that your Lordſhips would detire me, for Form's 
ſake, to prove the Sun ſhines at Noon-day. If 
then, there was moſt undoubtedly Reſiſtance uſed 
to bring about the Revolution, it will follow that all 
the Cenſures, which are ſo freely beſtowed upon 
Reſiſtance in general, muſt attend, and will be im- 

uted to the Revolution: And if Re/tance be utterly 

llegal, upon any Pretence whatſo7ver ; if it is a Sin, 


Sir Fohy Hawles. 
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which unrepented of, by the Doctrine of the CH 
ot England, carries /tre aud certain Dum, e 
upon Repentance, there is no R emfion of &. 1 1355 
out a ſtedfaſt Purpoic to amend the Evil wo Rare 
done, and to make ail 2 Reſtiiition, or at leuft 
to do our utmoſt Endeavours tor that Hurd. } 
beg your Lordſhips to contider what a Duty EL 
pretted, upon the Peril of Damnation, upon en 
Man's Conſcience, that knows, or beli-yes Ly 
there was Reſiſtance in the Revolution, ard i; 205 
ſcious to himſelf, of being any ways affiſting, cr. 
even conſenting to this Damnable Sin; and . 
muſt be the Conſequence, if theſe Doctrines, with. 
out any Reſerve or Exception, are with Imnunity 
pg throughout the Kingdom. All which, my 


* 


ords, I hope is ſufficicut to iatisfy your Lordihips 
that Doctor Sac heverell is guilty of the Charge cx. 
hibited againſt him in the arſt Article; and that he 
is an Offender of that Nature and Malignity, that 
this Court only could be the proper Judges of tuch 
High Crimes; and from your Lordſhips fuſtice, the 
Commons hope, That his Puniſhment will be ade. 
quate to the Heinoulncls of his Offence. 


Y Lords, I am commandled 

by the Commons of Great 
Britain to be aſſiſting to the Gentlemen that oe 
betore me, for the proving the Priſoner at the 
Bar guilty of the Crime charged in the firſt Articſe 
ot his Impeachment ; which is, That he did Suggeſt 
and Maintain, in his Sermon preached at St. Þ.ru/s, 
That the neceſſary Means uſed to bring about the 
happy Revolution were odious and unjuſtifiable; and 
that his late Majeſty in his Declaration diſclaimed 
the leaſt Imputation of Reſiſtance; and that to im- 

ute Reſiſtance to the ſaid Revolution, is to caſt 

lack and odious Colours on his late Majeſty. In 
making good which Article againſt the Doctor, ! 
hope the Gentlemen that have ſpoke betor: me 
will excuſe me, if I make uſe of another Method 
than what they have done; which I ſhall do, not 
miſliking the Courſe they have taken, nor that! 
think the Method I ſhall take is better than theirs, 
but only becauſe I would not repeat what's ſaid by 
them, which J am ſure would come with a worſe 
Grace from me, than it did from them; and be- 
cauſe I am ſure what was faid is very well remem- 
bred by your Lordſhips. What I ſhall offer is, I 
think, ſomewhat to the Purpoſe, and was not men- 
tioned by the Gentlemen before. As to the Paſſages 
taken out of the Sermon to prove the Doctor gull- 
ty of the Fact of this firſt Article, they have been 
ſo fully open'd, and ſo very well applicd, that | 
have very little to add to what has becn aid ; 1 thall 
therefore only ſay, that the Clauſe of his Sermon, 
wherein he aſſerts, that The grand Security ol 
our Government, and the very Pillar on which it 
« ſtands, is founded upon the fteady Belict oi the 
Subjects Obligation to an abſolute and uncondi- 
A tional Obedience to the ſupream Power in all 
things Lawtul, and the utter Illegality of Relitt- 
« ance _ any Pretence whatſoeyer”, he lays down 
not as a Doctrine he would tcach his Congregation, 
but in order to draw an Argument from thence for 
ſome other Purpoſe; and what that is, appcats 
plainly afterwards. For having alledged fome I hing 
not proper tor the Occaſion tor which the Pay upon 
which he preach'd was Solemniz'd, he adds, © Our 
" Ke think they effectually ſtop our 
« Mouths, and have us ſure and unanſwerable on 
« this Point, when they urge the Revolution 0! 


« this Day in their Defence; but certainly they 5 
the 


1709. for High- Crimes 
« the greateſt Enemies of that, and his late Maje- 
« ſty, and the moſt ungratetul tor their Deliverance, 
« who endeavour to caft ſuch black and odious 
« Colours upon both. How often muſt they be 
« told, that the late King himſelf folemnly diſ- 
« claimed the leaſt Imputation of Reſiſtance?“ By 
which tis plain, that the Poſition of the Subjects 
Obligation to an abſolute and unconditional Obedi- 
ence to the Supream Power laid down, was only to 
ſhock and lay odious Colours m_ the Revolution, 
or the Means whereby it was brought about; he 
knowing that the Means whereby the Revolution 
was brought about was by Force, and he knew 
it was ſo Seclared by the Act of Parliament made 
in the firſt Year of King William and Queen Mary, 
for preventing vexatious Suits againſt ſuch as acted 
in order to the bringing in the late King and 
Queen. And tho' he would inſinuate that the ſame 
was not done by Force, I muſt own he does not 
aſſert that either it was or was not done by Force; but 
he ſtrongly inſinuates it was not done by Force, 
when he atlerts, tho* untruly, that the late King 
diſclaim'd any Reſiſtance upon his coming. III 
ſay nothing more as to that Matter; and nothing 
as to that other, that has been largely open'd, re- 
lating to the Subjects Obligation to an abſolute 
and unconditional Obedience to the Supream Power; 
the rather, becauſe, if it was doubtful, the Acts of 
Parliament mentioned in the Preface to the Articles, 
whereby the Revolution has been declared to be a 
glorious Enterprize, and the Means whereby it 
was brought about juſtified, have determin'd that 
Matter; and becauſe your Lordſhips, as I think, 
will not ſuffer the Doctor or his Council to ſay 
any thing againſt the Revolution, or the Means 
whereby it was brought about. | 

The Commons of Great Britain own your Lord- 
ſhips to be the Supream Court of Judicature in 
this Government, but yet they think that Acts of 

Parliament, whereof your Lordſhips are in part the 
Makers, are as binding upon your Lordſhips, as a 
Court of Judicature, as they are upon any Court of 
Weftminfter-Hall, where Matters determin'd'by Act 
of Parliament are never ſuffer d to be diſputed af- 
terwards ; but I own, what is practis'd in Weſtmin- 

ſter-Hall is not a Rule whereby your Lordſhips 
ought to be govern'd, and theretore I rely only up- 
on the Reaſon of what J afferted ; for altho* your 

Lordfhips are the Supream Court, and from whom 

no Appeal lyes to any other Court of Judicature, 
yet your Lordſhips, as you are Part of the Legi- 

flature, are greater than you are in your Judicial 
Capacity, in which you are ſubject to the Law; 
tho' in your Legiſlative Capacity, in Concurrence 
_ with two other Powers, you are above the Law. It 
is therefore incongruous, that a Court of Perſons 
of leſs Power ſhould judge otherwiſe than the Court 
of greater Power had determined; but this I ſub- 
mit to your Lordſhips, and am ſure the Gentlemen 
of Council with the Doctor know their Duty fo 
well in this Matter, that they will not give your 
Lordſhips the Trouble of an Admonition upon this 
Occaſion. I won't add more upon this Subject, 
but proceed, with Fer Lordſhips Permiſſion, to 
prove the Doctor Guilty of what he is charg'd 
with in this firſt Article, by the Doctrine by him- 
ſelf laid down in his Sermon, and admit for Ar- 
gument- ſake the ſame to be true; thoꝰ this I muſt 
aſſert, that he carries the Doctrine ſomewhat far- 
ther than the Apoſtles did in ſome Reſpect, but in 
other Reſpects ſeems to reſtrain it more than the 


did. In the reſtraining Part he ſeems to confine 
Vox, V. | 
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the abſolute and unconditional Obedience to Things 
lawful ; which Reſtraint looks like ſomething, but 
in Truth, upon Examination, is nothing; for ſup- 
poſe the Supream Power commands the Subject 
to do ſomething which it thinks is Lawtul, but 
the Subjeſt not willing to obey, pretending the 
thing to be Unlawful, the true Reaſons being that 
they are chargeable, troubleſome, hazardous, or the 
like; in this Caſe who is to be Judge; the Supream 
Power, or the Subject? In the Reaſon of the thing, 


neither of them are proper Judges; for the Supream 


Power will be byaſs d, by Reaſon of the Command 
given by them at firſt, and will be aſham'd to 
own what they commanded was Unlawful, and 
therefore will give Judgment on their own ſide, to ju- 
ſtify themſelves in what they have commanded ; and 
the Subject will be as much byaſs'd for the ſame 
Reaſon that he was at firſt diſſatisfied with the 
Command. And there being no higher Power or 
Authority to appeal to than the Supream Power, 
that muſt needs be the Judge, from whom there 
can be no Appeal. But perhaps the Doctor and I 
differ in the — in whom the Supream Power 
is lodg'd; for the Doctor has not mention'd that 
Matter, cither in his Sermon, or in his Anſwer 
to the Articles; but I hope, in the Anſwer he is 


to give to what's now objected againſt him, he 


will tell us in whom that Power is lodg'd. Ill tell 
him in whom I think it is lodg'd ; I think it is 
lodg'd in the Queen's Majeſty, the Lords Spiritual 
and "Temporal, and Commons in Parliament aſſem- 
bled: And I think when the Acts mentioned in 
the Impeachment did paſs (except the Act for de- 
claring the Rights and Libertics of the Subject) the 
Supream Power was lodg'd in the late King William 
— Queen Mary, and the Lords Spiritual and Tem- 
poral and Commons in Parliament aſſembled. But 
as the Doctor ſeems to have reſtrain'd his Doctrine 
of Non-Reſiſtance, he has as much enlarged his 
Doctrine of abſolute Obedience; for, as I think, 
what hitherto written or aſſerted, upon the Occaſion 


of that Matter, went no further than Paſſive Obe- 


dience and Non-Reſiſtance; but the Priſoner's Do- 
ctrine extends to Active Obedience as well as Paſ- 
five; becauſe, as I think, the Words of the Apo- 
ſtles, from whom this Doctrine is taken, ſeems to 
reſtrain it only to Paſſive Obedience and Non-Reſi- 
ſtance; and the Reaſons why the Apoſtles inculca- 
ted no other Obedience, as I believe, was, becauſe 
that was ſufficient to ſecure the Government under 
which the Apoſtles livid, which was the Roman 
Government, and which ſtood in Fear of no Fo- 


reign Force, and which Goverment was ſaid and 


believ d could not be ruin d but by its own Sub- 
jets, which afterwards provd to be true. That 
that their Doctrine was the Doctrine of Chriſti- 
anity, and truly ſo called, III readily agree to the 
Priſoner; but Ido not think that Chriſtianity intro- 
duc d that Doctrine into the World; for I think, as 
the Doctor does, that it was as antient as Govern- 
ment, becauſe it was impoſſible that Government 
could ſubſiſt, unleſs ſupported by its Subjects; but 
how antient that Do&ri 
without knowing how Government came to be in- 
troduc'd into the World. If it was Patriarchal, as 
ſome have aſſerted, it was as antient as Adam; if 
it was introduc'd by Conqueſt, then its Date was 
no I than Nimrod; if it was by Compact, 
then I can't ſay when it began; but this is certain, 
that it was as antient as the Roman People, which 
was above ſeven hundred Years before the coming 
of our Saviour; but how long before the Roman 
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Name was known, I can't take upon me to fay. 
But tho' this Doctrine was not introduced by Chri- 
ſtianity, yet I think it may well and properly be 
call'd the Chriſtian Doctrine; for tho' amongſt the 
Heathens it was a political Law, and oblig'd (as 
other Laws did) for fear of Puniſhment ; yet 
Chriſtianity firſt preſs'd this Doctrine upon the 
Conſcience of the Subject, which no other Religi- 
on did, and that was ſufficient to entitle it to the 
Name of Chriſtian. But the Doctor, as I ſaid, has 
carry'd it farther than the Words of the Apoſtles 
did, extending it to an active Obedience, which 


the Words of the Apoſtles do not warrant, in the 


Strictneſs of the Expreſſions. But yet I won't con- 
teſt with the Doctor in that Matter; for if the 
Doctrine, as preach'd by the Apoſtles, was ſuffici- 
ent to ſecure the Government they liv'd under, as 


it was, and that Doctrine is not ſufficient to ſecure 


the Government we now live under, as it is not; 
the Doctor might very well think, that what he 
now atlerts, by the Equity, as we call it (that is) 
the Reaton of the Doctrine preach'd by the Apo- 
ſtles, was well warranted. | 
Having thus ſtated the Matter of the Subjects 
Obedience to the Supream Powers, in which I have 
agreed with the Doctrine ſet forth in the Sermon, 
can't imagine how the Doctor can juſtify himſelf 
in declaring againſt the Revolution, as he has done; 
when he knows, as well as any, that the Revolu- 
tion has been juſtified by the Supream Power, in 
the Acts of Parliament mentioned: For certainly it 
muſt be granted, that the Doctrine that commands 


Obedience to the Supream Power, tho' in Things 


contrary to Nature, even to ſuffer Death, which is 
the higheſt Injuſtice that can be done a Man, ra- 
ther than make an Oppoſition to the Supream Pow- 


er; becauſe the Death of one, or ſome few private 


Perſons, is a leſs Evil than diſturbing the whole Go- 
vernment; that Law muſt needs be underſtood to 
torbid the doing, or faying any Thing to diſturb 
the Government, the rather, becauſe the obeying 
that Law cannot be pretended to be againſt Nature: 
And the Doctor's refuſing to obey that implicit 
LN, is the Reaſon for which he is now proſecu- 


ted; tho' he would have it believ'd, that the Rea- 


fon he 1s now profecuted, was tor the Doctrine he 
alſerted ot Obedience to the a ee Power; 
which he might have preach'd as long as he had 
pleas'd, and the Commons would have taken no Ot- 
tence at it, if he had ſtopt there, and not have taken 
upon him, on that Pretence or Occaſion, to have caſt 
odious Colours upon the Revolution. If he is of 
the Opinion he pretends, I can't —_— how it 

cterence to 
the Supream Power, has preach'd fo directly contrary 
to the Determinations of the Supream Power in 
this Government ; he very well knowing that the 
Lawtulnets of the Revolution, and of the Means 
whereby it was brought about, has already been de- 
termin'd by the atorcfaid Acts of Parliament; and 
do it in the worſt manner that he could invent. For 
queſtioning the Right to the Crown here in Eng- 
tand, has procur'd the thedding of more Blood, and 
caus'd more Slaughtcr, than all the other Matters 
tending to Diſturbances in the Government put to- 


gether. It thercfore the Doctrine which the Apo- 


ſtles had laid down, was only to continue the Peace 


of the World, as thinking the Death of ſome few 


particular Perſons better to be born with than a Ci- 
vil War; ſure it is the higheft Breach of that 
Law, to queſtion the firſt Principles of this Go- 


181. The Trial of Henry Sacheverell D. D. 9 Ann. 


It is not forgotten how much Blood was f. 111 
upon the Account of the Title between the Hof. | 
of York and Lancaſter, in which the Learned 10 
the Law did differ; and the ſetting on Foot _ 


| Queſtion of the Title of the preſent Government 


which was above twenty Years ago determin'd and 
that Determination acquieſc'd in from that Time 
till now, in all Probability, it not ſuppreſs'd, would 
tend to as great Miſchief as that War entaibd on 
the Nation. But yet the Doctor, who preaches y 

the Subjects Submiſſion to the Supream Power 
even to Death it ſelf, thinks he hath not only a Li-. 
cenſe, but a Command from God, to enquire into 
the late King and Queen's Right to the Crows . 


and to blow a Trumpet, to ſet his Fellow-Subjegs 


to cut one another's Throats upon that Account. 
This ſurely is the abſurdeſt Conſtruction of a Text 
that ever was made; and yet this I'll fay is the 
Cafe, if you'll compare the Priſoner's Practice with 
his Doctrine. | 

Methinks the Doctor ought to have conſider'd 
what our Saviour and his Apoſtles did in their 
Time: We don't find that any of them ever que- 
ſtion'd the Title of the Emperors under whoſe Go- 
vernment they liv d; or ever ſaid any thing relat- 
ing to their Titles, or that Power they exercis'd: 
and yet if they had thought it lawtul or expedicnt, 
they had juſt Occaſions to have done it. St. %, 
the Survivor of the Apoſtles, liv'd (as tis faid) to 
the Time of Trajan ; ſo that by that Account he 
liv'd under thirteen Emperors, including 4uguſtr's 
and Trajan'; and yet neither of them had ſo much 
as a Pretence of Right to the Empire, according to 
the Opinion we have of that Right now. The firſt 
and laſt of thoſe Emperors were the very beſt the 
Romans had, except perhaps Titus Veſpa/ian; and 
yet Auguſtus came to the Empire by the wort 
Means of any of them, for he waded thro' a Sca 
of Blood, and was guilty of a great many Ads of 
Treachery and Cruelty: But after the World had 
reap'd ſo many Benefits by his Excellent Govern- 


ment, it forgot the Iniquity of the Means whereby 


the Empire was obtain d. And the beſt Means of 
3 Empire, by the following Emperors, 
till the Time of Titus Veſpaſian, were by Force, 
and moſt of them by treacherous Murders; and 
yet we don't find, that either our Saviour, or his 
Apoſtles, reproach d any of thoſe Emperors with 
the Injuſtice of the Means whereby they became fo. 
And methinks it would have become the Doctor to 
have follow'd thoſe good Examples. But the Doctor 
is of another Opinion, and thinks the aforeſaid Words 
of Iſaiab, to Cry aloud, &c. do well warrant that his 
Opinion; not conſidering that that Prophet had 
that expreſs Command from God, for reproving 
the Hypocriſy of the Jews: And if the Doctor 
had the like Command for Preaching as he has 
done, I think he has quoted a good Authority 
for ſo doing; but he mutt give us a better Proof ot 
ſuch Command that hitherto he hath done. 

If he thinks the Command given to 1/aiah ex- 
tends to him; how came it to paſs that the Apo- 
ſtles did not think that the ſame Command extend- 
ed to them? Did not they live nearer the Time of 
Taiah? Were not they acquainted with the Wri- 


tings of Iſuiab, as well or better than the Doctor, 


and ſo might have known the Authority given to 
that Prophet better than the Doctor? but yet for- 
bore to do as the Doctor has done: And their ha- 
ing forborn ſo to do, cannot proceed from an) 
other Reaſon, than that they thought thoſe Words 


did not extend to the Apoſtles; or that they 


thought 


Y 


thought it was not lawful or expedient for them 
to queſtion the Title of thoſe Princes, or the Ju- 
ſtice or Means whereby they obtain d it. 

I'll only add to this Matter, That if the Doctor 
had been contented with the Liberty he took of 
preaching up the Duty of Paſſive Obedience in the 
moſt extenſive Manner he had thought fit, and 
would have 1 tote there, your Lordſhips would not 
have had the J rouble, in relation to him, that you 
now have; but it is plain, that he preached up his 
abſolute and unconditional Obedience, not to con- 
tinue the Peace and Tranquility of this Nation, but 
to ſet the Subjects at Striſe, and to raiſe a War in 
the Bowels of this Nation; and it is for this that 
he is now proſecuted ; tho” he would fain have it 
believed, that the Proſecution was tor preaching 
the peaceable Doctrine of abſolute Obedience. 

I can't but take Notice of the Scandal the Doctor 
charges upon the late King, as if when he landed 
here, he had diſclaimed all manner of Imputation 
of Reſiſtance z than which nothing is more untrue, 
eren by his own Conteſſion in his Anſwer, and the 
Words of the Declaration mcntioned in the Print 
of the Sermon, tho” no Part of the Sermon; where- 
by he pretends to explain himſelf, by ſaying, he 
intended a Diſclaimer of Reſiſtance in order to a 
Conqueſt; than which nothing could be more ab- 
ſurd: For never was a Conqueſt made, or ever will 

be made, by bare Reſiſtance; nor ever was there a 

weaker Thing charged upon a Prince, than to make 

him diſclaim all Refiftance, at a Time when he was 
actually making War : For his bringing an armed 

Force of that Number he did into this Kingdom, 
with a great Train of Artillery with him, was mak- 
ing War by the Law of Nations, and then and 
now by the Law of Great Britain And he hath 
charged the Prince of Orange with an Act of the 

higheſt Treachery, in pretending Peace, when he 
actually made War. 

The laſt Matter I ſhall take Notice of, are the 
Words in the nineteenth Page of the Doctor's Ser- 
mon; viz. That old Leaven of their Forefathers is 
ſtill working in the. preſent Generation; that this 
traditional Poiſon ſtill remains in this Brood of Vi- 
pers, to ſtiug us to Death, is ſufficiently viſible, as 
to the dangerous Encroachment they now make upon 
our Government, and the treaſonable Reflection they 
have publiſhed upon her Majeſty, God bleſs her / 
whoſe Hereditary Right to the Throne they have had 
the Impudence to deny and cancel, to make her a 
Creaturs of their own Power; and that by the 
ſame Principles they placed a Crown upon her, 
they tell us, they (that is, the Mob may re=afſume 
it at their Pleaſure. Now I think it cannot be 
doubted who it is the Doctor means by the Word 
Mob, which is the Pcople of England: For tho? 
the Word Mob is a Cant Word amongſt a Sort of 
People called Gyptics, and with them ſignifies the 
Meaneft, or the Scum or Dregs of the People, yet 
as the Doctor has uſed it in this Place, it can ſigni- 
ty nothing elſe than the Body of the People of Eng- 
laud; ot whom, I think, your Lordſhips do not 
taink 1t beneath you to be thought a Part, and the 
chictett Part: For he aſſerts, They ſay, that they 
placed a Crown npon her Majeſty; and from thence 
makes an Inference, that they may re- aſſume it at 
their Pleaſure, which can be intended nothing elſe 
than what was done in reſpect of her Majeſty by 
the Bill of Rights; wherein 'tis ſaid, © That the 
Lords Spiritual and Temporal, and Commons in 
« Parliament aſlembled, did declare her Majeſty, 
« alter the Death of the late King and late Queen, 
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« without Heirs of her Body, was lawful and 
« rightful Queen of this Realm. Now, tho? her 
Majeſty hath an Hereditary Right and Title to the 
Crown, and fo ſhe is not ſo much concerned in 


the Declaration by the ſaid Act, as the laſt King 


and Queen, in what that Act conterred upon them, 
which was done only by the People of England, 
under the Denomination of Lords Spiritual and 
Temporal, and Commons in Parliament affem- 
bled: And if that did not confer a Title to the 


Crown on the late King and Queen, ney, who were 
ul 


in their Lives Time thought to be lawful and right- 
ful King and Queen of theſe Realms, by the Doctor's 
Reaſoning, were no better that the Uſurpers of ano- 
ther's Right. And tho' that Bill of Rights was af- 
terwards confirmed by an Act in the ſecond Year of 
their Reign, yet that will not at all mend the Mat- 
ter; for if they did not obtain a Right, by the Bill 
of Rights, to the Crown ot theſe Realms, they were 
no more King and Queen of theſe Realms, than they 
were before the ſaid Bill of Rights. But the Truth 
is, that when a Government is be out of 
Frame, by the extraordinary Steps of a Prince, tis a 


vain thing to hope that it ever can be ſet right by re- 


gular Steps; this never was done, nor ever will be 
done: But thoſe Methods which were neceſſary to 
ſet the Government in a right Frame again, have 
been always taken to be legal, tho' by the Nicety 
of Law it could not be well juſtified. Upon the 
Change of Government from Richard the Second to 
Henry the Fourth, the Parliament called in the 
Time of Richard the Second, and by his Authority, 
continued to fit in the Time of Henry the F — 
and paſſed ſeveral Acts in the Time of Henry the 


Fourth; which was never practiſed before, nor war- 


ranted by any Laws that we know of; yet what was 
done, was allowed to be legal. To the fame Pur- 
pole was that which was done in the Time of Heu- 


ry the Seventh: For he and thoſc of his Friends 


being attainted of High-T reaſon, which, according 
to the Rules of Law at that time, prevented the 
Deſcent of the Crown on him; and his Friends be- 
ing moſtly attainted, were uncapable of Sitting in 
Parliament till thoſe Attainders were reverſed, which 
could not be done but by Act of Parliament, or 
the Court of King's-Bench; and he did not care to 
have a Parliament, till his Friends were capable of 
ſitting there; nor could he make judges, till he 
was King; which Difficulty ſeemed to be inſupe- 
rable: But the Judges made a Reſolution according 
to the Exigence of the Thing, and declared that Sir 
William Stanley's placing the Crown upon the Earl 
of Richmond's Head, purged his Attainder, and he 
thereby became from thenceforwards King of Eng- 
land, and the King thereby enabled to conſtitute 


Judges, and the Judges to reverſe the Attainder of 


all the King's Friends. Tis true, Henry the Seventh 
married the Heireſs of the Houſe of York, and was 
thereby (as we now think) King in Right of his 
Queen ; but he never would own her Title to the 
Crown, nor ever ſuffered her to join with him 
in any Act of Government, nor ever declared by 
what Title he poſſeſs d the Crown; but yet none 
of the Acts paſſed in his Time, nor any Thing then 
tranſacted, was afterwards queſtion'd upon the Ac- 
count of his Title to the Crown. Tis true, there 
was an Act pals'd in his Time, that indemnified 
ſuch as ſhould obey, or aſſiſt the King that was in 
Being, whether he had Right to the Crown or no: 
But if he had not been allowed to be King before 
— of that Act, the Acts of Parliament that 
paſſed in his Time would have been of no more Va- 
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lidity, than the Acts paſſed in the Time of C. 


well, or any other Uſurper. Whereby 'tis plain, 
that the Doctor now, and the Pertons who had the 
belt Knowledge of Matters of this kind in thoſe 
Days, difagreed in Opinion. And I can't but take 
notice, that the Doctor, notwithſtanding his little 
Knowledge in the Matters he diſcourſes oft, makes 
the Declaration by Parliament of the Queen's Li- 
tle to the Crown, to be the cancelling of her Ti- 
tle by Deſcent ; and therefore he ſeems ro adviſe 
her Majeſty, to quit that Title the claims trom 
her People, and to rely upon her Title by Inheri- 
tance. Whereas, if the Doctor had but known what 
our Laws allow, or it he had read any thing of this 
Matter, he would have known that thoſe I itles did 
by no Means diſagree, but were conſiſtent with 
one another; and that Princes that ſometimes have 
claimed by ſeveral Titles, would not make their 
Choice of which they relied on. Her the Eighth, 
who was Heir of the Houte of York and Lancaſter, 
never declared on which Title he relied. Qucen 
Eligaleth, after the Death of her Brother and Sitter, 
claimed as Heir to Her the Eighth, and was like- 
wiſe Deviſee of the Government of Exgland by the 
Will of her Father, who was (by Act of Parlia- 
meat) enabled to give it by his Will to whom he 
pleaſed: But notwithitanding that, ſhe deſircd to 
Have an Act of Parliament, which the had, declaring 
her to be Queen of Euglaud, &c. Which Act of Par- 
liament was to the ſame Purpoſe, as was the Bill of 
Rights in reſpect of her Majeſty's Title to the 
Crown. T'll trouble your Lordſhips with no more, 
to prove the Priſoner guilty of the Crimes charged 
upon him by the firſt Article of the Impeach- 
ment; but I cannot but obſerve ſome aggravating 
Circumſtances of the Priſoner's Crime. As firſt, 
That the Doctrine in the Impeachment was preach'd 


by a Divine of the Church of England as by Law 


eſtabliſhed: For a Divine of the Church of England 
is a Perſon of that Credit, that the People are rea- 
dy to aſſent to what he ſays, without conſidering 
What the ſame is, or how made out. In the next 

place, Twas preach'd in the Cathedral- Church ot the 
Metropolis of this Kingdom: Had it been preach'd 
in ſome obicure Country Town, 'twould have hardly 
been taken Notice of. In the third Place, Twas 

reach d before the Lord Mayor and Court of Alder- 
men of the City of Lofdon, and fo far approv'd of 
by them, or ſome of them, as to be commanded 
to be printed; for which Reaſon, what he preach'd 
hath done more Milchict than otherwiſe *'twould 
have done; there having been about forty thou- 
ſand printed, to vility the Revolution, on which de- 
pend the Sccurity of the Proteſtant Religion both 
at Home and Abroad, and the Succeſſion of the 
Crown in the Protettant Line, the Union of the two 
Kingdoms, the Queen's Bounty to the poor Clergy, 
and leyeral other Benefits we enjoy by the Revo- 
lution, and amongſt others, that her Majeſty was 
and is ſo peaccably poticts'd of the Crown. For 
if the Force before the Revolution, which ſuppreſs'd 
her Majeſty's Hereditary Right to the Crown, 
had not becn removed by the Revolution, as 'twas, 
that her Majeſty's Title would never have been 
able to have exerted it ſelf: And if ever the Doctor, 
or any of his Accomplices, ſhould ever be able fo to 
ſhock the Revolution, as to ranove what is built upon 
it, I doubt that Force which the Revolution remo- 
ved, will return again, and oppreſs the Queen's Ti- 
tle to the Crown, as it did before. 

I can't paſs by the Doctor's Anſwer to the Arti- 
cles, without taking Notice of one Paſſage in the 
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ſame, vis. Hard is the Lot of the Miniſters gf 
the Goſpel, if when they Cite the rg & 
God iu their general Eæhortatious to Piety and 7 il 
tne, the ſeveral Texts by them Cited ſhould be 7; 
70 be by them meant of particular Perſons and . ls 
Now I mult ſubmit to your Lordſhips judgment 
the Unreatonablzneſs of this Complaint; and whe, 
ther the jeveral Texts and Paſſages cited by him In 
his Sermon, can bear any other Conſtruction has 
what has been made; and whether it be not the 
Duty ot the Preacher to deliver himſelf ſo in th. 
Pulpit, that his Meaning ſhould not be doubtful +, 
his Congregation. Ihe Commons of Great-P;jz;, 
don't go about to make him Aſſent or Swear to what 
the Supream Power hath determin'd, tho' the Doctor 
in his Sermon has thought fit to impoſe Matters of 


a / { 7 


, 
* 


that kind upon other Perſons, ſo as to make them 


Swear to them: No, the Commons of Gre 
Britain would only have him reſtrain'd from pub- 
liſhing any thing, and eſpecially in the Pulpit 
which reflects upon the Supream Power; or what 
they have or ſhall determine, which even the niceſt 
Conſcience never yet boggled at. I can add more 
Aggravations of the Doctor's Crimes, but will for- 
bear to do it, rather following the Example of the 


Commons of Great-Pritain; who have, indeed, de- 


manded Judgment againſt this Perſon of your Lord- 
ſhips, but they have done it in Mercy; for they 
might have charg'd theſe Matters againf the Doctor 
as High- Treaſon, and ſo it has been done in Indict- 
ments againit ſome Divincs, in a Reign known to 
your Lordſhips, for Matters in their Sermons leſs 
Heinous than thoſe for which he is impeached; yet 
the Commons have called the Matters of this Im- 
peachment only High- Crimes and Miſdemcanors; 
and it is a Rule in our Law, that the Court in which 
a Proſccution is had, cannot call the Crimes greater 
than what the Proſecutor thought fit to charge them, 
and cannot adjudge a greater Puniſhment to the 
Crimes than uſual ; but in ſome Caſes may leſſen 
the Puniſhment tor ſuch Crimes; and whatſoever 
Cenſure your Lordſhips ſhall paſs upon this Crimi- 
nal, the Commons of Euglaud will acquieſce, and 
be well ſatisfied with the ſame. 


Major-General N AJ Lords, The Gentlemen who 
Stauhope. ſpoke before me to this Arti- 
cle, have ſaid ſo much to it, that they have left lit- 
tle to me, who am laſt in it. I ſhall therefore par- 
ticularly apply my ſelf to make out to your Lord- 
ſhips, that as the Priſoner at the Bar is guilty ot 
the Matter charg'd in this firſt Article, ſo he has 
done it (as the Preamble of the Article ſets torth) 
with a wicked and malicious Intention to under- 
mine and ſubvert her Majeſty's Government, and 
the Proteſtant Succeſſion as by Law eſtablith'd; to 
detame her Majeſty's Adminiſtration ; to aſperſe 
the Memory of his late Majeſty, and to traducc 
and condemn the late happy Revolution; as in the 
ſame Preamble to the Articles it is charged againtt 
him. ns 
My Lords, if it be Truth, (as your Lordſhips 
have been told by moſt of the Gentlemen who 
went before me) that Non-Reliſtance, aſſerted. in 
general Terms, docs deftroy the Foundation ot thc 
Revolution, the preſent Eſtabliſhment, and her Ma- 


- 


jeſty's Title to the Crown, and the Settlement of 


the Proteſtant Succeſſion ; If that be true, it is as 
true, that the Doctor, who has advanced that Po- 
ctrine in general Terms, is guilty of that Charge oi 


intending to ſubvert the Government: And then 
your 
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vour Lordſhips ought to proceed againſt him, as an 
V nemy to the Government. 

2 has been ſaid by the Gentlemen that ſpoke 
before me, concerning the Doctrine of Non- Reſi- 
ſtance, has been ſaid with ſo much regard to Truth, 
to her Majeſty and her Government, that I am per- 
ſuaded, nothing that has been ſaid on that Subject 
can juſtly be miſconſtrued. But on the contrary, 
to allert in general Terms the abſolute Illegality ot 
Reſiftance, on any Pretence whatſoever, (as this 
Doctor, and all the profeſs'd Enemies of the Go- 
vernment avowedly do) mult be underſtood, by all 
impartial and thinking People, to overthrow her 
Majeſty's Title and Government; lince at the fame 
Time that they skreen themſclves under the ſpecious 
Notion of profeſſing Abſolute and Paſſive Obedience 
to the Supream Powers, they cannot conceal their 
true Meaning; That the true and real Object ot 
their darling Doctrines, ſuch as Jus Divinum, Nou= 
Reſiſtance, the Undejeaſible, Unalienable, Heredita= 
ry Right, that (I jay) the true Object of theſe 

Doctrines, is a Prince on the other fide the Wa- 
ter. They could not otherways be conſiſtent with 

themſelves. For in the ſame Breath, in the fame 

Diſcourſe, to preach Paſſive Unlimited Obedience 

to Magiſtrates, and to revile and defame the Magi- 
firates; to preach Non-Reſiſtance on any Pretence 

whatſoever, and to encourage Sedition, by inveigh- 
ing in the ſtrongeſt Manner againſt the Adminiſtra- 
tion; theſe are ſuch Contradictions, as can no other- 
ways be reconcil'd, no otherways, than by concluding, 
what is very plain from their Conduct, that how- 
ever they are pleaſed to colour and diſguiſe their 
Diſcourſes, their true End is only to diſengage and 
alicnate the Peoples Affections from their preſent 
Governors; to inſinuate to them, that the Founda- 
tion of the Revolution was wrong; that the Revo- 
lution it ſelf was an Uſurpation; that whatever 
has been built upon that Foundation, can have no 
Weight; and to miſrepreſent thoſe who had a Hand 
in it, as Rebels and eee | 

As to the Doctrine it ſelf of abſolute Non-Reſi- 
ſtance, it thould ſeem needleſs to prove by Argu- 
ments, that it is inconſiſtent with the Law of Rea- 
ſon, with the Law of Nature, and with the Pra- 
ctice of all Ages and Countries, Nor is it very Ma- 
tcrial, what the Opinions of ſome particular Di- 
vines, or even the Doctrine generally preach'd in 
lome particular Reigns, may have been concerning 
it, It is ſufficient for us to "Bas what the Practice 
of the Church of England has been, when it found 
it ſelf oppreſſed. And indeed, one may appeal 
to the Practice of all Churches, of all Statcs, and of 
all Nations in the World, how they behaved them- 
ſelves whenthey found their Civil and Religious Con- 
ſtitutions invaded and oppreſſed by Tyranny: I be- 
lieve one may further venture to ſay, that there is 
not, at this Day, ſubſiſting any Nation or Govern- 
ment in the World, whoſe firſt Original did not re- 
ccive its Foundation either from Reſiſtance, or Com- 

act: And as to our Purpoſe, it is equal, if the 

E be admitted. For wherc-ever Compact is ad- 
mitted, there muſt be admitted likewiſe a Right to 


defend the Rights accruing by ſuch Compact. To 


argue the Municipal Laws of a Country in this Caſe, 
is idle. Thoſe Laws were only made for the Com- 
mon Courſe of Things; and can never be under- 
ſtood to have been deſigned to defeat the End of all 
. Laws whatſoever; which would be the Conſequence 
of a Nation's tamely ſubmitting to a Violation of 
all their Divine and Human Rights, 


fuerit, latis d Deo legibus contratium. 


aud Miſdemeanors. 685 


'T hat there is a Latitude left to the Subjects in 
ſuch a Caſe, is allowed by the moſt ſtrenuous Ad- 
vocates of Paſſive-Obedience: And I ſhall on this 
Occaſion quote to your Lordſhips, the Sermon of a 
Reverend Divine, who, I am ture, is not thought 
to be a Favourer of Antimonarchical Principles; 
nor to deſerve any of thole pretty Epithets, which 
the Doctor ſo liberally beftows on thoſe who differ 
trom him in Opinion, *Tis the Latin Sermon of 
Doctor Atterbury, preached to the Convocation. 
'The Scope and Driit of that Diſcourſe, my Lords, 


was to preach up abſolute Obedience; yet tuch is 


the invincible Force of Truth, and ſuch the Nature 
ot this Argument, that the Doctor, not to betray 
his own Conſcience, after having well thought upon 
it, is obliged to expreſs himſelf in the following 
Words, which your Lerdſhips will give me Leave 
to read to you out of his Scrmon, which I have 
here in my Hand: Quando autem, quibuſq, de cauſfts 
Magiſtrutuuum imperia detre# are, Noſmetipſos in li- 
bertatem vindicare /iceat, ue verbulo quidem indi- 
cant + niſi cum aliquid ab hominibas forts imperatum 
Id uli àacci- 
aerit, quid agendum ſit, Petri vox illa declarat, Obe- 
dire oportet Deo magis quam Hominibus. 

The Senſe of this Paſſage, my Lords, if 1 
miſtake not, is this: * But when, and upon what 
Cauſes it may be lawſul to oppoſe the Power 
of the Prince, and bert our Liberties, the Scrip- 
« tures do not ſay; unleſs in Caſes when Men ſhall 
command Things contrary to the Laws of God. 
When that ſhall happen, St. Peter tells us what 
« we muſt do, We muſt Obey God before Men. 

To apply this, my Lords, to our preſent Argu- 
ment; I appeal to the Memory of your Lordſhips, 
whether King James did not command Things con- 
trary to the 25 of God; whether his Commands 
to the Reverend Fathers of our Church were conſo- 
nant to the Law of God; whether his Commands 
to execute a Diſpenſing Power; whether his Com- 
mands to all ſuch of both Houſes, as he could in- 
fluence to vote tor a Ditpenſing Power, contrary to 
their own Confciences, were agreeable to the Law 


of God; or, in ſhort, whether the whole Courſe of 


his Reign was not a Serics of illegal Commands, 
calculated to deſtroy our Holy Religion, and to 
violate all our Religious and Civil Rights. Your 
Lorſhips thought ſo (my Lords); the Commons 
e ee ſo; and the Nation thought ſo; and in 
Conſequence of this Doctrine, preach'd by St. Peter, 
they choſe to obey God before Men. | 

But to return to Dr. Atterbury's Sermon, he goes 
on thus, my Lords: Petenda ſunt ifla (ſi quidem 


peti neceſſe fit) a Furiſconſultis, a Theſium Politica- 


rum tradatoribus; & legibus, © Rerumpublicarum 
Formis, cuiq;. Genti propriis, tauquam & fonte ſuo, 


ſunt hauricnda. 


In Eugliſh thus: | 
Hut in ſuch Caſes, you muſt adviſe with the 
„Lawyers, and thoſe Icarned in Politicks; and 
have Recourſe to the Laws and Conſtitutions pe- 
«* culiar to cach ſeveral Country, as to the Springs 
and Fountains of this Knowledge. 
My Lords, in Compliance to what is recommend- 
ed by this Reverend Dean, I have endeavoured to 
tollow his Advice, to contult with thoſe learned in 
the Laws of Nations, and Politicks. Ihave heard that 
Grotius is of as good Authority on thoſe Subjects 
as any that have wrote about them; that he has 
ever been reckoned a Favourer of Monarchy, and 
held in great Repute amongſt the Divines of our 
| Church, 
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neſſes, and muſt remember the Neceſſities of thoſe 
Times which brought about the Revolution: That 


them the glorious Example. 
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Church. I ſhall beg leave, out of the many Paſ- 


ſages to be found in his excellent Treatiſe e Ilie 
Bell: & Pacis, which ſupport this Argument, to 
quote only one, tor the ſaving of your Lordthips 
Time. Tis in his firſt Book, the 4th Chapter, 
and 1 3th Section. Si Rex partem habeat ſummi lin- 
perii, partem alteram Populus, aut Senatus, Regi in 
partem nom ſuam inrvolanti vis juſtia oppont poterit, 
guia eatenus miperium non habet, quod locum Ha- 
bere cenſeo, etiumſi dictum fit, Belli poteſtatem peses 
Regem fore; id eniin de bello externo iutelligendui 
eft, cum alioquin quiſquis Tmperit ſummi partem Ha— 
teat, non poſſit non jus habere eam partem tuendi. 

The Senſe of this Paſſage I conceive to be this, 
It the King had one Part of the Supream Power, 
« and that the other Part is in the Senate, or Peo- 
« plc, when ſuch a King ſhall invade that Part that 
« doth not belong to him, it ſhall be lawtul to op- 
poſe a juſt Force to him, becauſe his Power doth 
not extend ſo tar. Which Poſition I hold to be 
true, even tho' the Power of making War thould 
be veſted only in the King; which muſt be un- 
derſtood to relate only to Foreign War: For as 
« tor Home, it is impoſſible for any to have a Share 
« of the Supream Power, and not to have likewitc 
a Right to defend that Share. 

This Paſſage, my Lords, is exactly adapted to the 
Conſtitution of England; and the latter Part of it 
is perfectly agreeable to what I have always heard 
quoted as a Maxim of our Law, That where-ever 
there is a Right, there is a Remedy. That your 
Lordſhips have Rights, no Body will preſume to 
deny; that the Commons have Rights, no Body 
will deny; that every Subject of Britain has Rights, 
no Body will deny. Now to ſay that, when a 
Prince ſhall invade all theſe Rights at once; to ſay 
that the whole collective Body of the Nation has 
no way to vindicate thoſe Rights, is ſo inconſiſtent, 
ſo contrary to Reaſon, that tis to be wonder'd it 
could ever enter into the Mind of Man. 

It T did not tear to tire your Lordſhips, I might, 
from many Patlages ont of Forteſcue *, and Mr. 
Hooker t, cevince beyond Contradiction, that the 
Conſtitution of Euglund is founded upon Compact; 


and that the Subjects of this Kingdom have, in 


their ſeveral publick and private Capacities, as legal 
Title to what are their Rights by Law, as a Prince 


to the Poſſeſſion of his Crown. 
Your Lordſhips, and moſt that hear me, are Wit- 


no other Remedy was leſt to preſerve our Religion 
and Liberties; that Reſiſtance was neceſſary, and 
conſequently juſt. It was then by no good Man 
thought a black and odious Crime to take up Arms 
tor the Defence of his Country. Many of your 
Lordſhips were Actors in that Reſiſtance. The 


greateſt Part of the Nation did either actually reſiſt, 


or countenance, abett, and ſupport thoſe who ſet 

1 * we have all ſo 
much Gratitude to the beſt and greateſt of Queens, 
as to retain for ever a grateful Memory, how great 
a Share her Majeſty had in promoting that Revolu- 
tion. When theſe Facts are fo treſh in our Memo- 
ries; What muſt we ſay to thoſe who give the in- 
Jurious Names and Epithets of Republicans, of 
Enemies and Traytors to Church aud State, to thoſe 
who were concerned in that Reſiſtance which 


3 


Forteſcue de laudibus legis Anglia, Cap. 10, 11, 12, 13 
Ec Polity, Pag. 86, 444, 446, 470. 
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brought about the Revolution? Sure it might Bare 
become them to conſider who were concery'd and 
who had a Share in it. It is not only traducing the 
late King and Queen, our glorious Deliverer, . 
it goes yet further: But I thall out of Reſpect for. 
bear to mention what they not only think, but haze 
trequently the Inſolence to own. | 

My Lords, It it be true that this Doctrine ot 
Non-Reſiſtance, aſſerted in to unlimited a Senſe ,. 
not to except the Revolution, does certainly fap the 
Foundation of the ſaid Revolution, and the preſent 
Eftabliſhment which is built upon it; If it be true 
that to arraign as guilty of black and odious Crimes 
all ſuch as were concerned in the Reſiſtance 5 
the Revolution, doth involve the greateſt Part of 
this Nation in the Guilt of Rebellion, and Treaſon: 
If it neceſſarily follows, from the ſame Potitions, 
that our Allegiance is not due to the preſent Govern- 
ment; I think we may as neceſſarily conclude, that 
this Sermon of the Doctor's, before your Lordſhips, 
does tend, as is ſet forth in the Preamble of the 
Impeachment, to undermine and ſubvert her Ma- 
jeſty's Government, and the Proteſtant Succeſſion, 
which ftands on the fame Foundation, 

My Lords, If the Doctor had in this Sermon only 
preached up Obedience to the ſupream Power, as 1 
Chriſtian Duty, without meddling with Politicks, he 


might have beenallow'd perhaps to plead tor Excuſe, 


that he was ignorant of the Conſequences that 


might be deduced from ſuch general Propoſitions; 


that his only Aim was Charity, Peace, and Sub- 
miſſion to the Magiſtrates in Being. We muft 
theretore pray your Lordſhips to compare one Part 
of his Sermon with the other; and your Lordfhips 
will then, Iam perſuaded, be of Opinion with us, 
not only that the Concluſion we have drawn from 
his Poſitions, does neceſſarily low from them, but 
that the Doctor himſelf muſt have been conſcious 
of it; and conſequently that what he has done, 
muſt have been, as we ſet forth in our Charge, 
with a wicked and malicious Intention. 


Had the Doctor, my Lords, in the remaining 


Part of his Sermon, preach'd up Peace, Quictncts, 


and the like; and ſhewn how happy we are under 
her Majeſty's Adminiſtration ; _ exhorted Ohc- 
bience ro it, he had never been called to anſwer a 
Charge at your Lordſhips Bar. But the Tenor of 
all his ſubſequent Diſcourſe, is one continued In- 
vective againſt the Government. Paſſive Obedience 
is ſet down as an indiſpentible Duty: But tis cvi- 


dent, by the whole Sermon, that it is not due to 


Queen ANNE, or her Adminiſtration. Now 
what can that be, but to uſher in a Rightfe! Title, 
(I think they call it) of one on the other fide the 


Water ? _ 

There is ſuch an Afﬀinity, my Lords, between 
this Sermon, and the Doctrines which are preached 
and propagated by a certain Set of Men, that I car- 
not but obſerve to your Lordſhips on this Occaſion, 
how induftrious they have been ever ſince the Revo- 
lution, to prepare a Way for another. They arc 
the pure and undefiled Church of Eigland The 
only Men of Loyal and Steady Principles! The) 
never took the Oaths to the Government; never 
bent their Knee to Baal. They have their own Arch- 
bithops, Biſhops, and Paſtors, and conſtitute tht 
only true and pure Church of England We are al 
Schiſmaticks, that is, all the reſt of Eng/avd are 
Schiſmaticks, Hereticks, and Rebels! Now pra), 
my Lords, What are the peculiar and diſtinguiſhing 
Characteriſticks, the favourite and darling Tencts 


of theſe Men? What elſe but Paſſive Obedience, N 


Divinum, 
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Divinum, an Hereditary, Indefeaſible Right of Sue 
ce/lion, which no Neceſſity, no Act of Parliament, 
no Preſcription of 'Time, no natural or legal Inca- 

acity, can ever invalidate or ſet aſide? It they are 
in the Right, my Lords, what are the Conſequences? 
The Queen is not Queen; Your Lordſhips are not a 
Houſe of Lords, for you are not duly ſummon'd by 
a legal Writ; We are no Houſe of Commons, for 
the ſame Reaſon ; all the Taxes which have been 
raiſed for this twenty Years have been Arbitrary 
and illegal Extortions; all the Blood of ſo many 
brave Men, who have died (as they thought) in the 
Service of their Country, has been ſpilt in Defence 
of an Uſurpation; and they were only ſo many Re- 
bels and Traitors. | 

MyLords, Iftheſe Puritans (I think I may call them) 
theſe undefiled pure Church-Men, would confine 
themſelves to their own Conventicles, to get Money 
{roma few deluded Women; it may, perhaps, be con- 
ſiſtent with the Indulgence of the mildeſt of Govern- 
ments, to ſuffer them to enjoy the Benefit of that To- 
leration which is allow'd to Proteſtant Diſſenters, how 
pernicious and deſtructive ſoever to the Publick 
may be their Principles. But when they thall come 
and vent their Treaſons abroad; when they ſhall 
occaſionally conform, and take the Oaths to the 
Government, in order the better to deſtroy it; when 
they ſhall abjure the pretended Prince of Wales, but 
not forget him; when they ſhall invade the Pulpits 
of the true Church of England; when the Pulpit of 
your Metropolis, inſtead of teaching the People to 
pay thek Anniverſary Tribute of Praiſe and Thanks 
to Almighty God for the many wonderful Succeſſes 
with which he has bleſs'd thoſe Arms which were 
taken up in Defence of the Revolution; when (1 ſay) 
that Pulpit ſhall be 1 and polluted by vent- 
ing Sedition againſt the beſt of Queens; it is high 
Time for your Lordſhips to animadvert upon it, 
for the Honour of thoſe glorious Princes who are 
dead; for the Honour of her Majeſty, who ſo hap- 
pily rules over us; and for the Peace and Tran- 
quility of all her Subjects. 

My Lords, It I was not atraid of being thought 
too tedious to your Lordſhips, I would offer to you 
a tew Words, conccrning that Adminiſtration which 
the Doctor has ſo maliciouſly detamed ; for as fond 
as this Gentleman, and thoſe like hun, arc of med- 
dling with Politicks in the Pulpit; and, as himſelf 
expreſſes it, of /etting the People right iu their Prin- 
ciples;, 1 do not find they ever teach what the Ends 
of Government truly arc. 

My Lords, Tully, who takes it from Ariſtotle, 
ſtates the ultimate End of Government, and the 

Mark which Rulers ought to aim at, 
Oratio pro Pub. to be Otiam cum Dignitate, or Peace 
lio Sextio. with Reputation. Towards attaining 
this End, he enumerates the ſeveral 
Particulars which it requires the greateſt Application 
and \1gtlance of good Governors to promote and 
maintain. And the chief Branches, as he ſtates 
them, are, On; the juſt and legal Powers and 
Rights of the Legiſlative, and of the Magiſtrates 
lubordinate to that; a due Adminiftration of Juſtice; 
the Publick Treaſure and Credit; Military Virtue; 
and concludes with Laus Publica; which, indecd, 
is the Reſult of a good Adminiſtration of the ſeve- 
ral Branches mention'd. For Praiſe both at Home 
and Abroad will never fail to attend good Ma- 
nagement. | 

Now, my Lords, if any Man will but refle& on 
every one of theſe Particulars, and inſtance when in 
any Age there has been in this Iſland, a more uni- 
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verſally glorious Adminiftration, I will allow what 
the Doctor ſays to be true, | 

To begin with Religion, my Lords, let any one 
look upon that Reverend Bench, and fay when it 
was ever filled with greater. Examples of Piety, 
Learning, and Chriſtian Charity. That truly Chri- 
ſtian Moderation, and extenſive Zeal, and Charity 
to the Proteſtant Religion, will, in all human Pro- 
bability, my Lords, (if our ſelves, by little Animo- 
ſities, do not obſtruct it,) will, J ſay, raiſe the 
Luſtre and Reputation of our Church to ſuch a De- 
gree, that, as the Glory of our Arms juſtly entitles 
our Nation at preſent to hold the firſt Rank, fo ſhall 
our Church be looked upon as the Mother of all 
the Reformed Churches in Europe, 

As to the juſt Rights and Powers of our Legiſla- 
tive, your Lordſhips, aud all of us kndw, whether 
ever any Prince on our Throne, has had a more 
tender Concern for them than her Majeſfy; or whe- 
ther at any time there has been a more due and im- 
partial Adminiſtration of Juſtice. | 

For the Treaſure and Credit of the Nation, I ap- 

zeal to all that hear me, whether ever ſuch large 

* were more cheartully given, or more 2 
adminiſtred. Never were there greater Demands 
than during this neceſſary War, nor ever Demands 
more treely complied with by the People. Such 1s 
the Confidence they have in the Publick Manage- 
ment, and ſo ineffectual this Doctor, and his Bre- 
thren's ſounding a Trumpet to Sedition. 

As for our Arms, and Reputation; the many un- 
parallel'd Succeſſes during her Majeſty's Reign, by 
Sea and Land, ſpeak ſufficiently, and do ſufficiently 

roclaim, that her Majeſty has far exceeded all her 
Bee Our Heurys and our Edwards have 
juſtly left behind them immortal Fame, for having 
1 and ſubdued in their Times, the Power of 
France, Queen Elizabeth will be ever Glorious for 
having humbled the Pride of Spaiv. Thoſe two 
great Monarchies have cach in their Turn aimed at 
the univerſal Monarchy of Europe; and each hath 
been near compaſſing it, notwithſtanding that the 


one always oppoſed the other. But it was never 


imagined, thet if they once became united, any 
Force in Europe could have diſputed with them. 
Yet, my Lords, we have lived to ſec thoſe two ſor- 
midable Powers united, and threatning Deſtruction 
to all the Liberties of Europe. Tt was a Task re- 
ſerv'd ſor her Majeſty to encounter this united Force. 
She has attacked, and reduc'd them to ſue for Peace; 
and we are perhaps juſt now at that very deciſive 


Period of Time, when we are to reap the Fruits - 


of a long, and expenſive War, by the Concluſion 
of a blick and laſting Peace. 

Now, my Lords, at ſuch a critical Juncture, at a 
Time when it behoves us more than ever to preſerve 
that Union amongſt our ſelves, upon which the 
Union of the whole Alliance does fo much depend; 
upon which the happy Concluſion of this War, and 
conſequently the Safety and Honour of our Church 
and State does depend; What does this Pious Son 
of the Church? What does this Loyal Subject, this 


Paſſive- Obedience Gentleman do? He is preachingto 


the City of London, from whence we are to receive 
the greateſt Part of the Supplies granted for carrying 
on the War: Does he ſay one Word to them to 
er and carry on the Publick Good ? No, my 

ords: He does, to the utmoſt of his Ability, en- 
deavour to create in them groundleſs Miſtruſts and 
Jealouſies of the Adminiftration. And I will appeal 
to the Conſcience of every one that hears me, and 
deſire, that laying their Hand upon their Heart, 
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they will truly determine within themſelves, whe- 
ther, if thoſe Citizens who beard this Sermon had 


been byaſſed by it, we could have expected one 
Penny of Money from them, to ſupport a Govern- 


ment, which was repr{{cnted fo odious. But thoſe 
honeſt Citizens, my ivy heard this Trumpeter of 
Sedition with Indignation. Their Aﬀection to the 
Government is not to be thaken. Her Majeſty is 
Abſolute in the Hearts of her Subjects which 1s 
the beſt way ot being abfolute : And all the arti- 
ficial Suggeſtions of theſe Le Brethren (to ule his 
own Language) will never letlen their Aﬀections to 
her. 

But, my Lords, how impotent and weak ſocver 
the Malice of theſe Men may prove; yet when tuch 
Doctrines are broached, and publickly preached, as 
tend to inflave a free Nation, to toment Divitions 
and Partics, to ſeduce us trom our Allegiance to the 


beſt of Princes; it becomes the Houſe of Com- 
mons, who are Guardians of the Conſtitution and 


Libcrties ot the People, to bring ſuch Delinquents 
to Juſtice; and it will become your Lordſhips, who 
are Guardians of the Conſtitution of the People, to 
prevent the growing of ſuch an Evil. This Man, 
my Lords, is an incontiderable Tool of a Party; no 
ways worth the Trouble we have given your Lord- 
thips: But we look upon it that your Lordſhips 

udgment in this Caſe, will be giving a Sanction 
which ſhall determine what Doctrines of this kind 
ſhall or ſhall not be preached. We are perſuaded 


theretore that your Lordſhips, in giving fudgment 
on this Caſe, will have a Regard to the Honour ot 


the late King and Queen, 1o highly aſperſed; to 
the Security of her Majetty and her Government ; 
to the Proteſtant Succeſſion; to the Preſervation of 
the Peace at Home, and Reputation abroad; where, 
if it ſhall be heard that you have Men amongſt you, 
inſolent enough to vent ſuch Notions, they may 
likewiſe hear that it has not been done with Impu- 
nity. For all theſe Reaſons, we do hope that your 
Lordſhips will inflict ſuch condign Puniſhment cn 
this Offender, as may deter others from the like In- 


| ſolence tor the future. 


is Peter Kins Y Lords, The Gentlemen who 
5 + C 2 3 
: 8 have gone before me, hav- 


ing finiſh'd the firſt Article of the Impeachment, 


by Command of the Houſe of Commons, I pro- 
ceed to make out the ſecond, which relates to the 
Toleration, one of the principal Conſequences of the 
Revolution. It is well known that great Severities had 
been formerly us'd againſt Proteſtant Diſſenters, which 
were tomented by Popiſh Practices, in order to divide 
us, and thereby weaken the common Froteſtant In- 
tereſt, and particularly that of the Church of Eng- 
lande This the whole Church of England plainly 
ſaw in the Reign of the late King James, when 
Popery was coming in like a Flood, and threatned 
an univerſal Ruin; and when they did univerſally 
profeſs their Readineſs and Intention to ſhew all 
manner of Tenderneſs to other Proteſtants, when 
it ſhould be in their Power to do it. 

The Seven Biſhops, who, to their everlaſting 
Honour, made ſo noble a Stand for the Libertics 
of the Church and Kingdom, did, in their Petition 
to King James, declare, That their not reading 
the Declaration tor Liberty of Conſcience, was not 
trom any want of due Tenderneſs to the Diſſenters, 
in rclation to whom they were willing to come to 
ſuch a Temper as thould be thought fit, when that 
Matter ſhould be conſidered and ſettled in Parlia- 
ment and Convocation. 


And to the Glory of the Church of Euglang ; 
muſt be remembred, that hen the Revolutic, ths 
atterwards effected, they were as good as : he? 
Word, and an Act paſs d, in the very rs 57 6 
ot their late Majeſties King //3//iam and ee y 5 
Intituled, An 4 for Exeinpting their 44½ %%%, 155 
teftant Subjecſs, diſſenting from the Church of Fu 
land, from the Penalties of certain Jade. "Thi. 4 
that Act that is commonly called The A- f 75% 
ton, and was confirmed by another Act made in "A 
ſuccceding Parliament. As this Act is agrecabl Ta 
it ſelf to the Profeſſion of the Chriſtian Religion 
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and particularly to the Doctrine of the ; 
England; ſo it hath been found by 1 0 
much for the Honour of the Kingdom, and for tl : 
Credit of the Church, that her Majeſty has be u 

leaſed to declare from the Throne her Totention 


inviolably to maintain it; and both Houſes of Par- 


liament have done the ſame in the moſt lolemn 
Manner. 


Here the Duke of Buckingham moved the T ya; 
to adjourn to their own Houſe ; which they did. 
Aud the Lords being returned to the Court, aud 
Proclamation commanding Sicence made : ; 


Lord Chancellor, Gentlemen, you that are the 
Managers for the Houſe of Commons may proceed 
in the Method you were in. 


Sir Peter King. My Lords, The A& of Parlia- 


ment that I was mentioning to your Lordihips, is 


the Act relating to the Toleration, referr'd to in the 


Preamble to the Articles; your Lordſhips, and every 
one elſe, remember the Neceſſity there was for that 
Act; and having experienced the Benefit of it, her 
Majeſty and both Houſes of Parliament have con- 


curred in a Declaration. that that Act ſhall be in- 


violably obſerved : This being then not only a po- 
ſitive Law, but alſo a beneficial One, as well for the 
Benefit ot the Church in particular, as the Welfare 
and Support of the Proteſtant Intereſt in general, it 
very ill became any private Perſon to endcavour to 
bring that Law, by any publick Diſcourſe, into 
Contempt or Diſrepute. 

The Article the Doctor is charged with, in rela- 
tion hereto, 1s, © That he ſuggeſts and maintains, 
That that Toleration granted by Law is unreaſo- 
“ nable, and the Allowance of it unwarrantable; 


and aſſerts, that he is a falſe Brother, with rela- 


tion to God, Religion and the Church, who de- 
« tends Toleration and Liberty of Conſcience; that 
Queen Elizabeth was deluded by Archbiſhop 
„ Grindall, whom he ſcurrilouſly calls a falſe Son 
« of the Church, and a perfidious Prelate, to the 
« Toleration of the Genevian Diſcipline ; and that 
« it is the Duty of the ſuperior Paſtors to thunder 
« out their Eccleſiaſtical Anathema's againſt Pcrtons 
« intituled to the Benefit of the ſaid Toleration, and 
« inſolently dares and defies any Power on Earth 
“ to reverſe ſuch Sentences. | 

My Lords, The firſt Part of this Article, which 
is the principal Part, contains a general Charge 
againſt the Doctor, tor affirming and maintaining, 
That the Toleration granted by Law is unrca- 
« ſonable, and the Allowance of it unwarrantable '. 
The reſt of the Article conſiſts of particular Pat- 
ſages, taken out of his Sermon, tending to make 
good and prove that general Charge. 

As to the general Charge contain'd in the firlt 
Part of this Article, of his maintaining the 'T olera- 


tion granted by Law to be unreaſonable, and the Al- 
lowancc 
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lowance of it unwarrantable : His Anſwer is very 
obſervable, and is, That upon the moſt diligent 
Enquiry, he has not been able to inform himſelf 
that a Toleration hath been granted by Law; but 
admits, that an Act did * in the firſt Vear of 
King William and Queen Mary, intituled, An Act 
for Exempting their Majeſties Proteſtant Subjetts, diss 
/enting from the Church of England, from the Penat- 
tics of certain Laus. Which Exemption, he faith, 
he doth not any where maintain to be unreaſonable, 
or the Allowance of it unwarrantable ; but hopes 
that he had prevented any ſuch Miſapprehention, 
by declaring in his Sermon preach'd at St. Paul's, 
that he intended not to caſt the leaſt invidious Re- 
fiction upon that Indulgence which the Govern- 
ment had given. | „ 

| Indeed, it is almoſt difficult to be ſerious in 
giving a Reply to that part of Eis Anſwer, That 
be cannot inform himſelf that a Toleration hath been 
granted by Law. *Tis true, the Word Toleration 
13 mention'd in that Act, neither is the Word In- 
dulgence to be found in that Law; but every Body 
knows that the Exemption granted by that Act is 
commonly called The Toleration, and the Act it 


ſelt, The Toleration 44 : What is the Intent of that 


Act, but to tolerate and allow Perſons, qualified b 
that Act, to cxerciſc their Religion, notwithſtand- 
ing Penal Laws to the contrary. Toleration is re- 
ally a Word of leſs Import than Indulgence, 1t 1s 
a bare Permiſſion, and Allowance ; and this Word 
has gain'd ſuch a known and fix'd Notion and Sig- 
nification in every one's Mind, that whenever it is 
mention'd, there is not any Doubt what is meant by 
it: Ic is now become a Word of Art, that not only 
in common Converſation, but even in the moſt pub- 
lick Acts of State, the Exemption granted by the 
Act made in the iſt of King William and Queen 
Mary, is called The Toleration. Did not her Majeſty, 

in Her Speech to both Houſes of Parliament from 
the Throne, in the Year 1705, declare that ſhe 
would always inviolably maintain The Toleration ? 
Did not both Houſes of Parliament, in their ſeveral 
Addreſſes to Her Majeſty tor that moſt gracious 
Speech, expreſs their deep Satisfaction of Her Ma- 
jeity's Reſolution to maintain T he TJoleration? In the 
frec Conferences between the Lords and Commons 
about the Bill tor preventing; Occaſional Conformi- 
ty, in the Year 1702. Is not this Act of the iſt 
of William and Mary, called The AT of Toleration, 
and the Exemption granted by that Act called The 
Toleration © So that it ſecms ſtrange the Doctor 
ſhould not know that a Toleration had been grant- 
ed by Law; and it is more ſtrange yet, when he 
himſelf, in this very Sermon, called the Indulgence 
granted by that Act, The Toleration. 

In the 14th Page of his Sermon, where he is 
complaining of Falſe Brethren in the Kingdom, who 
are permitted and ſuffered to combine into Bodies 
and Seminaries, wherein Atheiſm, Deiſm, Tri- 
theiſm and Socinianiſm, and a great many other 
wicked Principles are taught; he concludes thus, 
« Certainly, (ſays he) The Toleration was never in- 
« tended to indulge and cheriſh ſuch Monſters and 
„Vipers in our Boſom.“ What was it poſſible 
tor the Doctor to mean in that Place, by The Tole- 
ration, but the Indulgence, as he calls it, granted 
to the Dittenters by the Act of 1 Gul. and Mar. 

In the Ich Page of the Sermon, tpeaking of the 
_— he lays, © Now they have advanced 
them elves, from the Religious Liberty our gra- 

7 * has indulged them, to claim a Ci- 

o. V. 


aud Miſdemeanors. 689 


« yil Right, as they term it, and to juſtle the 
« Church out of her Eſtabliſhment, by hoiſting 
« their Toleration into its Place: ” What could he 
poſſibly mean here by theſe Words, but that Tole- 
ration, or that Indulgence, which was granted in 
the Time of the King and Queen to the Diſſenters? 


So that it is plain, that when he made, aud preach= |. 


ed, and publiſhed this Sermon, he knew very well, 
that that Indulgence that was granted by the Law 
made in the firſt Year of King Milliam and Queen 
Mary, was commonly called The Toleration ; and 
this Toleration, granted by that Law, is that which 
the Commons in their Impeachment fay he main= 
tains to be unreaſonable, and the Allowance of it 
unwarrantable ; and this is what I am now to make 
out and prove. 

But I muſt do the Doctor Juſtice to own, that 
Page 20. of his Sermon preach'd at St. Paul's, he 
doth uſc theſe Words, referr'd to by him in his 
Anſwer, viz. I would not here be miſunderſtood, 
c as it I intended to caſt the Ieaft invidious Re- 
« flection upon that Indulgence the Government 
« has cont to give them; which I am ſure 
« all thoſe that wiſh well to our Church, are very 
ready to grant to Conſciences truly ſcrupulous ; 
let them enjoy it in the full Limits the Law has 
preſcribed. | 

The Doctor, by putting in that Caution, fecms 
himſelf to be apprehenſive, his Words were other- 
wiſe in danger to be cftecm'd a Reflection upon that 
Indulgence or Toleration that the Government had 
given. Having juſt before commended the Severitics 
that were uſed in the Reign of Queen Elizabeth 
againſt the Diſſenters; which could not be ſpoken 
in Commendation of the Toleration ; but would 
reaſonably be underſtood to be a Condemnation of 
it, becauſe it removed and took away thoſe Severi- 
ties; he then ſubjoins the fore-mentioned Paſſage; 
which dry Caution will not excuſe the Doctor, if 
in the other Parts of his Sermon he doth viſibly and 
plainly condemn the Toleration, and cenſure it as 
unreaſonable, and the Allowance of it unwarrant- 


able; which that he doth, I hall endeavour to 


prove from other direct and formal Paflages in his 
ſaid Sermon. | 
The firſt Paſſage that I ſhall Cite to this Pur- 


poſe is in the 12th Page of the Sermon, and is in 


theſe Words; “ So that, in all thoſe Caſes before- 
<« mentioned, whoſoeyer preſumes to innovote, al- 


« ter, or miſrepreſent any Point in the Articles of 
« the Faith of our Church, ought to be Arraign'd 
as a Traytor to our State; Hcterodoxy in the 
« Doctrincs of the one, naturally producing, and 
« almolt neceſſarily inferring Rebellion and High 
« 'Treafon in the other, and conſequently a Crime 
that concerns the Civil Magiſtrate, as much to 
“ puniſh, and reſtrain, as the Eccleſiaſtical. The 
beginning of this Paſſage is tied up to the Caſes be- 
morc-mentioned, ſo that in all thoſe Caſes beſore- 
mentioned, which being a term of Relation, muſt be 
expounded in Reference to what went before. 
his Paſſage is contained in his ſecond Head of 
Falſe Brethren, of thoſe who arc Falſe Brethren with 
Relation to the State, Government or Society of 
which they are Members. And on Peruſal thercof I 
do not find any one Article of the Faith of our Church 
before- mentioned under that Head, to which theſe 
relative Terms do refer; tor all that he faith before 
under that Head is, « That the Conſtitutions of moſt 
« Governments diftering according to their ſeveral 
Frames, and Laws, upon which they are built 
| Pg « and 
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and founded, it is impoſhble to lay down any 
« ons univerſal Rule, as the Scheme and Meaſure 
& of Obedience, that may ſquare to every one of 
„ them: Only this Maxim in general, he preſumes, 
c may be Eſtablifh'd tor the Safety, Tranquility 
and Support of all Governments, That no Inno- 
« vation whattocyer thould be allowed in the Fun- 
« Jamental Conftirutton of any State, without a 
© yerv preſſing, nay, unavoidable Neceſſity for it; 
nd wholoever ingly or in a private Capacity 

hould attempt it, is Guilty of the higheſt Mit- 
% Jemcanour, and is an Enemy to that Politick 
& Pody ot which he is a Member. 

Then the Doctor applies this Maxim to our Go- 
vernment : Our Conſtitution, faith he, both in 
Church and State, has been ſo admirably con- 
ce trived, with that Wiſdom, Weight, and Saga- 
« city, and the Temper and Genius of each, ſo 
« exactly ſuited; and modell'd to the mutual Sup- 
port an Afhitance of one another, that tis hard 


* 


— 
* 
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: 


c to fay, whether the Doctrines of the Church ot 
« Fyolaud contribute more to Authorize and En- 
« force our Civil Laws, or our Laws to Main- 
& tain and Detend the Doctrines of our Church. 
« The Naturcs of both are ſo nicely correſpon- 
& dent, and fo happily intermixt, that 'tis almoſt 
« impollible to offer a Violation to the one, with- 
% out breaking in upon the Body of the other: 
« So that in all thole Cafes before-mentioned, 
« whoever preſumes to alter, innovate or miſ- 


<« repreſent any Point in the Articles of the Faith 


« of our Church, ought to be Arraign'd as a 
0 Traytor to our State, Cc, 

I read your Lordihips this whole Paragraph, to 
ſhew, that the Caſes laid to be betore-mentioned, 
arc not contained in this Head of the Sermon, but 
they are plainly contained in a former Paragraph, 
DS. in his firſt Head of falſe Brethren, with re- 
lation to God, Religion, and the Church in which 
they hold Communion; under which Head the 
Doctor enters into a long Deſcription of ſuch kind 
of falie Brethren, and enumerates ſeyeral Articles 
and Ritcs of the Church, the Disbclievers or Deni- 
ers whereof are termed Falſe Brethren; and a- 
mongſt other of his Characters, in p. 8. he brands 
him tor being falſe to the Intereſt of the Church, 
that gives up any Point of her Diſcipline and Wor- 
ſhip; theſe are the exterior Fences to guard the 
Internals of Religion, without which they are left 
naked, without Beauty, Order, or Defence. Should 
any Man out of Ignorance, or Prejudice to the An- 


cient Rights and Eſſential Conftitution of the Ca- 


rholick Church, affirm, That the Divine Apoſto- 
&« lical Inſtitution of Epiſcopacy is a novel Doctrine, 
not ſufficiently warranted by Scripture, and that 
& *tis indifferent whether the Church be Governed 
«© by Pithops or Presbyters: Is not ſuch an one 
an Apoſtate from his own Orders? So that one of 
the beſorc- mentioned Caſes of Falſe Brotherhood 
is, the affirming that the Divine Apoſtolical Inſti- 
tution of Epiſcopacy is a novel Doctrine, not ſuffi- 
ciently warranted by Scripture, and that it is in- 


different whether the Church be Governed by Bi- 
ſhops or Presbyters. This is affirmed and held by all 


the Diſſenters; and tho' they ſhould be miſtaken in 
their Opinion, yet ſtill it is their Opinion; and they 
arc notwithitanding tolerated, ct won exempted by 
the Toleration Act from Subſcribing the 36th Arti- 
cle, that the Book of Conſecration of Archbiſhops 
and Biſhops, and of the Ordination of Prieſts and 
Beacons, ſet forth in the Times of K. Edward the 
Sixth, contain in it all things neceſſary to their 
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Sonſecration and Ordination, and . hath nothing in 


it either Superſtitious or Impious: Now notwith- 


ſtanding this Innovation or Alteration of this Arti 
cle of the Church by the Difſenters, the Law dert 
nevertheleſs Tolcrate and Indulge them. oy 

But the Doctor is of another Opinion, and hie 
affirms, That whoever Innovates, Alters, or Mit 
repreſents this Point in the Articles of the Faith 
of our Church, ought to be arraign'd as a Traytor 
to the State, and ought to be puniſhed, as well by 
the Temporal, as the Eccleſiaſtical Magiſtrate. Fo. 
he goes on, and carries it yet a great deal further 
by the Reaſon he gives tor his Aflertion, Which!“ 
« Heterodoxy in the Doctrincs of the one, naty. 
rally producing, and almoſt neceffarily interrine _ 
„Rebellion and High Treaſon in the other; and 
« conſequently a Crime that concerns the 'Civit 
© Magittrate, as much to punith and reftrain, a: 
4 3 5 | 5 z 4: 

the Eccleſiaſtical. Here's an Aſſertion to the 
Purpoſe ; that Heterodoxy, that is, the holding 
different Opinion from any Article of the Faith ot 
our Church, naturally produces, and almoſt necc{. 
ſarily infers Rebellion and High Treaſon in the 
State, and conſequently a Crime that concerns the 
Civil Magiſtrate to puniſh, as well as the Ecclef- 
aſtical. He himfelt, in the immediate ſubſequent 
Words, doth own, That this Aticrtion at firſt View 
may look like an High-flown Paradox; and I believe 
it will ſtill appear to be ſo upon a Review, That 
whoſoever is of a different, or other Opinion, in any 
of the Articles of the Faith of the Church, i; 
Guilty of High Treaſon; and the Temporal, as 
well as the Spiritual Magiſtrate, ought to puniſh 
him as a Traitor tor it. The Articles of the Church 
arc in Number Thirty nine; ſome of the Diſſenters 
are by the Act of 'Foleration exempted from Sub- 
ſcribing three and a halt of them, vis. the 4th 


Article, which relates to the Traditions and Cerc- 


monics of the Church, and the Power of the 
Church to Ordain, Change, and Aboliſh Ceremo- 
nies and Rites: 'I he 55th Article, concerning th: 
Book of Homilies, and reading of them in Churches: 
The 35th Article, concerning the Conſecration ot 
Archbiſhops and Biſhops, and the Ordination ot 
Prieſts and Deacons; and the former Part of the 
20th Article, which Aſſerts the Power of the Church 
to Decree Rites and Ceremonies, and Authority in 
Controverſiesof Faith. Other Diſſenters, who fcru- 
ple the Baptizing of Infants, are alſo exempted 
trom Subſcribing that Part of the 27th Article 
which relates to Infant Baptiſm; and the Quakers 
arc exempted trom Subſcribing any of the Articlcs, 
and are only required to Subſcribe a ſhort Declari- 
tion of the Trinity, and that the Scriptures are ęi- 
ven by Divine Infpiration. All theſe ſeveral forts 
ot Diſſenters, notwithitanding their Heterodoxy in 
theſe Points, arc exempted by the Toleration Act 
from the Pcnaltics of the former Laws, and ate 
by this Act preſerved in the free F.xerciſe of thct! 
Religion or Worſhip ; and not only the Penaltics 
inflicted on them by former Laws are taken away, 
but ſeveral Immunities and Privileges are givcl 
them, as an Excmption of their Teachers from Pu- 
riſh Offices, and a Penalty for diſturbing their 
Congregations. Now when this is Eftablith'd by d 
Law, and that Act of Tolcration is in full Force, 
for the Doctor to affirm, notwithſtanding all this 
that Heterodoxy, or a different Opinion trom ay 
of the Articles of Faith of our Church, almoſt he- 
ceſſarily infers Rebellion and High Treaſon in the 
State, and is a Crime that concerns the Civil Ma- 
giſtrate to puniſh, as well as the Eccleſiaſtic 


W hat 


1709. for High-Crimes 
What can be a more direct breaking in upon, and 
diſavowing of the Tolcration than this? Is not 
this to maintain the Toleration granted by Law to 
be unreaſonable, and the Allowance of it unwar- 
rantable? „ 

Another Paſſage that I ſhall Cite to prove the 

eneral Charge againſt the Doctor, is in the 16th 
and 17th Pages of the Sermon: What could not be 
gained by Comprehenſion and Toleration, muſt be 
brought about by Moderation and Occafional Con- 
formity ; that is, what they could not do by open Vi- 
olence, they will not fail by ſecret Treachery to ac 
compliſh. If the Church can't be pulled down, it 
may be blown up; and no Matter with theſe Men 
how tis deſtroyed, ſo that it is deſtroped. In this 
Place the Doctor is ſpeaking of the great Miſchieſs 
and Perils of his Falſe Brethren to the Church. And 
to prevent any miſtaken Notions of the Church, 
he intimates, that we are to underſtand the true 

enuine Notion of it, as it ſtands contradiſtinguith'd 


in its eſtabliſh'd Doctrine, Diſcipline and Worthip 


trom all other Churches and Schiſmaticks, who 


would obtrude upon us a wild Negative Idea of 
a National Church, ſo as to incorporate themſelves 
into the Body as true Members of it; whereas 
that Latitudinarian Heterogeneous Mixture would 
render it the moſt abſurd, contradictory and ſelſ- 
inconſiſtent Body in the World: And from thence 
he proceeds to ſhew that this Deſign of a Com- 
relies miſcarried, and that that long projected 
Scheme of the Ecclefiaſtical Achitophel's was blaſt- 
ed; “But, ſays he, ſince this Model of univerſal 
Liberty and Coalition failed, and theſe falſe 
« Brethren could not carry the Conventicle into the 
« Church, they are now reſolved to bring the 
Church into the Conventicle, which will plauſi- 
« bly and lily effect her Ruin”. And how is that 
to be done? Why, What could not be gain'd by 
« Comprehenſion and Tolcration, muſt be brought 
about by Moderation and Occaſional Contormi- 


E ty; that is, what they could not do by open Vio- 


« lence, they will not tail by ſecret 'Treachery to 


« accompliſh; if the Church can't be pulled down 


« byComprehention and Toleration, it may be blown 
« upby Occaſional Conformity and Moderation; and 
« no Matter with theſe Men how *tis deftroy'd, fo 
« that tis deſtroy'd”. Is not this calling the Tolera- 
tion an open Violence to the Church? That it was 
an Attempt made to deſtroy the Church, tho” the 
Church it ſelf came into, and ſettled this Tolera- 
tion? I ſay, the Legiſlature in the Time of their 
late Majeſties King William and Queen Mary, and 
particularly the Biſhops, the Fathers of the Church, 
were very well ſatisfied that this Toleration granted 
to the Diſſenters, was no way prejudicial to the 
Safety and Security of the Church. Now for the 
Doctor to come and ſay, the Toleration was in- 
tended to pull down the Church, and that it is 
an open Violence to the Church; is not this to 
maintain, that the Toleration is unreaſonable, and 


the Allowance of it unwarrantable ? 


My Lords, "Theſe Paſſages which J have cited 
to your Lordſhips, do prove the general Charge 
ot this Article: There are other P..flages in the Ser- 
mon, particularly reterr'd to in the Article, which 
likewiſe prove this general Charge, to which I ſhall 
next proceed, And, | 

The next part of the Charge in the ſecond Arti- 


cle is, That he aſſerts, that he is a Falſe Brother 


with relation to God, Religion or the Church, 


who detends Toleration and Liberty of Conſci- 
chec. f ; 


aud Miſdemeanors. 
Theſe Words are contained in ſo many expreſs 
Terms in the $th Page of his Sermon, where after 
he hath copiouſly deſcribed his falſe Brethren, he 
comes and Sums up the whole in theſe Words: If 
upon all Occaſions to comply with the Diſſenters both 
in public and private Affairs, as Perſons of tender 
Conſcience and Piet), to promote their Tutereſts in 
Elections, to ſneak to em for Places and Prefer 
ment, to defend Toleration, and Liberty of Conſci- 
ence, and under the Preteuce of Moderation to ex- 
_ their Separation, and lay the Fault upon the 
rue Sons of the Church for carrying Mattcrs too 
high; If to Court the Fanaticks in private, and to 


hear them with Patience, if not Approbation, Rail 


at and Blaſpheme the Church, and upon Occaſion to 
juſtify the King's Murder; If to Flatter both the Dead 
and the Living in their Vices, and to tell the World, 
that if they have Wit aud Money enough, they need 
no Repentance, and that only Fools and Beggars can 
be Damu d; If theſe, | ſay, are the Modiſh and 
Faſhionable Criterions of a true Churc lima, God 
deliver us from all ſuch Falſe Brethren / 


So that one Mark of theſe Falſe Brethren, in this 


art of his Sermon, is to defend Toleration and Li- 
— of Conſcience. As to this, the Doctor gives 
two Anſwers, one by way of Inference or Preſump- 
tion, and the other Direct; that by Way of Infe- 
rence is, “ That he having 1o plainly declared 
«© himſelf in Favour of the Exemption granted by 
« Law; when he blames thoſe who upon all Occa- 
„ fjons defend Toleration and Liberty of Conſci- 


© ence, he cannot be thought to reflect on the De- 


« fenders of that legal Exemption or Indulgence, 
« which he himſelf approves and detends. 

Now if he had not in other Parts of his Ser- 
mon condemn'd the Toleration expreſly, it might 
have pals'd for an Anſwer. But now, if the Do- 
ctor has more than once in other Parts of his Ser- 
mon directly inveighed againſt this Toleration, 
then his Meaning is more naturally to be under- 
ſtood by ſo many ſeveral Paſſages, than by one ſin- 
gle Sentence, and with what View thrown in, the 
reading of the Sermon will plainly ſhew. And there- 
tore the true way to come at the true Meaning of 
his Words, 1s to take them as they ftand in his 
Sermon, and that is what your Lordſhips will 
judge by. In the next Place he gives a direct 
Anſwer to this Part of the Charge, which is, that 
he does not mean by this Deſcription of a Falſe 


Brother, thoſe who only defend T olcration and Li- 


berty of Conſcience, and do no more; but he only 
blames thoſe who upon all Occaſions defend Tole- 
ration and Liberty ot Conſcience, and to excuſe their 
Separation, lay the Fault upon the true Sons of the 
Church tor carrying Matters fo high; fo that I don't 
reckon him, ſays he, as a Falſe Brother who barely 
detends Toleration and Liberty of Conſcience ; ex- 
cept that at the ſame time that he is detending Fole- 
ration, he lays the Fault of the Separation upon the 
true Sons of the Church tor carrying Matters too 
high. Now Iſubmit to your Lordſhips, upon read- 
ing of this Paſſage, whether it is capable of ſuch 
an Interpretation. It it be look'd into, it will be 
found that the ſeveral particular Characters there 
mention'd, are all of them ſo many particular Marks 
of a Falſe Brother; it is not neceſſary that two, 
or three, or all of them meet together in one Perſon 
to make up the Character of a Falſe Brother; but 
it any one of them be found in any Perſon, tis 
ſuſhcient to characterize him a Falſe Brother: 
Whoever is guilty of any one of theſe Acts, of 
which defending 1 xa is one, is a Falſe Bro- 

1 ther; 
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ther; and his aſſerting the defending of Toleration 
to be a Mark of a Falſe Brother, is an evident De- 
claration againſt the Juſtice and Expediency of the 
Toleration. | | 

The next particular Charge upon him in this Ar- 
ticle is for aſſerting, © That Queen Elisabeth was 
« deluded by Archbiſhop Grindall, whom he ſcur- 
« rilouſly calls a Falſe gon of the Church, and a 
< perfidious Prelate, to the Toleration of the Ge- 
« netias- Diſcipline”. This Charge upon him is 
tounded on thoſe Words of his Sermon, in the 
I9th Page; theſe are his Words: Have they not, 
ever fince their firſt unhappy Plantation in this 
Kingdom, by the Interceſſion of that falſe Son of the 
Church, Pijhop Grindall, always improv'd, and riss 
up their Demands in the Permiſſſon of the Go- 
vernment © Inſomuch that Queen Elizabeth, that 
was eluded by that perfidions Prelate to the Jolera- 
tion of the Genevian Diſcipline, found it ſuch an 
Headſtrong and encroaching Monſter, that in eight 
Tears ſhe foreſaw it would endanger the Monarchy, 
as well as the Hierarchy, and like a Queen of true 
Reſolution, and pions Zeal for both, pronounc'd, 
That ſuch were the reſtleſs Spirits of that factious 
People, that u Quiet was to be expected from them, 
tl they were utterly ſuppreſſ' de Which, like a pru- 
dent Princeſs, ſhe did by wholeſome Severities, that 
he Crown for many Years ſat eaſy and flouriſhing 
on her Head. | | 

As to that Part of the Charge where he fays, 
That Queen Elizabeth was deluded to the Tolera- 
tion of the Cenevian Diſcipline by Archbiſhop 
Grindall, the Doctor's Anſwer is, © That he hum- 
« bly conceives he hath good Authority from the 
Hiſtorics and Monuments of thoſe Times for 
« {ſuch Aſſertion; but whether he hath, or hath 
« not, humbly apprehends ſuch Aſſertion to be no 
« Proof of his maintaining or ſuggeſting, That 
the exempting of Proteſtant Subjects diſſenting 
from the Church of England, from the Penalties 
of certain Laws, granted by an Act made in the 
« firſt Year of the Reign of King William and 
“ Queen Mary, (which Exemption he ſuppoſes to 
« be intended by the legal Indulgence, or Tolera- 
“ tion granted to Diſſenters, mentian'd in the Pre- 
amble of the Articles, and by the Toleration 
granted by Law mention'd in this ſecond) is un- 
“ reaſonable, or the Allowance of it unwarranta- 
e. | | | 
My Lords, It might not perhaps be difficult to 
ſhew that there are tome Miſtakes in this Fact; but 
whether there be or no, will not now be worth 
ſpending your Lordfhips Time; for Ido agree with 
him, 'T hat the material Point is what he puts it 
upon, Whether this Aſſertion, as printed and deli- 
vercd by him in his Sermon, be a Cenſure or Con- 
demnation of the Toleration Act. Now whether 
it be ſo or no, will appear by taking the whole 
Clauſe together. This Palfage is in the 19th and 
20th Pages, and is in that Part of his Sermon 
where he is ſhewing the great Perils and Miſchief 
of his Falſe Brethren to the State, and that they are 
deſtructive to our Civil Rights and Liberties; and 
in the Purſuit of his Argument he plainly ſhews 
that the Falſe Brethren there meant are the Diſſen- 
ters, who are tolerated by this Act of Parliament. 
« Theſe Falſe Brethren, ſays he, have now advan- 
& ced themſclves from the Religious Liberty our 
<« Gracious Sovereign has indulged them, to claim 
* a Civil Right, and to juſtle the Church out of 
« her Eſtabliſhment, by hoiſting their Toleration 


into its Place”, So that tis plain, theſe falſe 
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Brethren here ſpoken of are the Diſſenters. +4; 
who have the Benefit of the Toleration Act. . 
then he goes on; (And to convince us what alone 
„will fatisfy them, inſolently demand the Repea! 
Jof the Corporation and "Teſt Acts, as an Eccle- 
<« ttaftical Uſurpation, which indeed under her 
« Majeſty (whom God long preſerve for its Sup- 
* port and Comfort) is the only Security the 
* Church has to depend upon; and Which ther 
have ſo far eluded by their abominable Hypocri- 
« ſy, as to have undermined her Foundations, and 
d endanger the Government, by filling it with its 
« proteſs'd Enemies. Theſe —.— are ſo fla- 
* grant and undeniable, that a Man muſt be very 
weak, or ſomething worſe, that thinks or pre- 
* tends the Diſſenters are to be gain'd or won 
over by any other Grants and Indulgences, than 
* o giving up our whole Conſtitution : And he 
that recedes the leaſt Tittle from it, to ſatisty 
or ingratiate with theſe clamorous, inſatiabſe 
« and Church-devouring Malignants, knows not 
© what Spirit they are of, or he ought to ſhew who 
is a true Member of our Church. | 
Theſe Paſſages I have read to your Lordſhips, to 
ſhew that theſe Falſe Brethren here ſpoken of arc 
the Diſſenters, who are now tolerated by the Law 
granted to them in the Time of their late Maje- 
ities King Hilliam and Queen Mary; and of theſe 
Diſſenters follows this Paſſage:“ Have they not, 
Jever ſince their firſt unhappy Plantation in this 
« Kingdom, by the Interceſſion of that Falſe Son 
« of the Church, Biſhop Grindall, always im- 
« prov'd, and rife upon thels Demands in the Per- 


„ miſſion of the Government? Inſomuch, that 


« Queen Elizabeth, that was deluded by that perfi- 
« dious Prelate to the Toleration of the Geneviar 
“ Piſcipline”, 24 ef, The Diſcipline and Polity 
of the Difſenters ſo called becaule taken from Ge- 
neva, © found it ſuch a headſtrong and encroach- 
« ing Monſter, that in eight Years ſhe foreſaw it 
« would endanger the Monarchy, as well as the 
« Hierarchy; and, like a Queen of true Reſoluti- 
«© on and pious Zeal for both, pronounc'd, That 
6 ſuch were the reſtleſs Spirits of that factious 
« People, that no Quiet was to be expected from 
« them, till they were utterly _—; which, 
« like a prudent Princeſs, the did by wholeſome 
« Severities, that the Crown for many Years fat 
« eaſy and flouriſhing on her Head. 

In this memorable Paſſage he repreſents Archbi- 


| ſhop Grindall as a Falſe Son of the Church, and a 


perfidious Prelate, for deluding the Queen into a 
Toleration of the Genevian Diſcipline. Whether 
that Fact be true, or not, is not material to our 
Purpoſe; but this is, that he charges it for a Fault 
on the Archbiſhop, and for which he calls him a 
Falſe Son of the Church, and a perfidious Prelate, 
for inducing the Queen to give a Tolcration to the 
Difſenters in thoſe Days: The Fault is not, that it 
was a regal Toleration but the Fault was in 


the Toleration itſelf; in conſenting to a Liberty to the 


Diſſenters. Now what is this in Effect, but to preach 
to the whole World, That the Parliament are in 
the Wrong to grant a Toleration to the Diſſenters; 
That the E and Commons, who conſented to 
the Tolcration, are not true Sons of the Church; 
And that the Biſhops, who are for Tolerating -u 
Difſenters, are neither Fathers nor Sons of the 


Church, but corrupt and perfidious Prelates! 2 
Thar this ee 4 of Archbiſhop Grindall was 


deſignd for a Cenſure of the preſent Toleration, 
will appear more fully 


by the contrary Character hc 
gives 
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ves of Queen Elizabeth; he commends her Reſo- 


on and pious Zeal for “ the Monarchy and Hie- 
2 5 „ 5 declaring that no Quiet was to be 
« expected from the reſtleſs Spirits of that facti- 
« ous People, till they were utterly ſuppreſs d; 
« which, like a prudent Princeſs, ſhe did by whole- 
« ſome Severities, that the Crown for many Years 
« fat caſy and flouriſhing on her Head”. Now 
what can the Eugliſb of all this be, but to inflame 
the Government againſt the Diſſenters ? What could 
be ſaid more prevalent for this Purpoſe, than to re- 
commend it as a noble Reſolution and pious Zeal in 
Queen Elizabeth, utterly to ſuppreſs the Diſſen- 
ters? And if that Reſolution be to be followed, 
the Legiſlature muſt repeal the Toleration Act. 
And what could be ſaid more contrary to the Tole- 
ration Act, than to recommend the Severitics uſed 
in Queen Elizabeth's Reign, becauſe they were 
wholeſome in themſelves, and of happy Conſe- 
quence to the Perſon and Government of that Re- 
nowned Queen. If there were not a Neceſſity for 
it on this Occaſion, I would not mention what 
thoſe wholeſome Severities were, but rather caſt a 
Veil over that Part of the Reign of that Great 
and Glorious Queen. 

To give a ſhort View of theſe wholeſome Seve- 
rities; ſome Hercticks were burnt, other Perſons 
were hang'd, ſome had their Goods confiſcated, 
others had their Perſons impriſon'd ; and to men- 
tion more particularly a publick Act in Writing that 
cannot be falſified or miſrepreſented, and which is 


fince relaxed by the Toleration Act, an Act paſſed 


in the 35th Year of Queen Elizabeth, Intituled, 
An Ad to retain the Qucens Majeſty's Subjects in 
their due Obedience; by which the Diſſenters are, 
among other Penalties, to abjure the Realm in forty 
Days, or ſuffer Death without Benefit of the 


Clergy. 
This Penalty of Abjuration of the Realm was ta- 
ken from the antient Common Law of England in 
relation to Felony, by which if a Man committed 
any Felony, excepting Sacrilege, and fled to a Pariſh 
Church, he might within — i: before the 
Coroner confeſs the Felony, and take an Oath to 
abjure the Kingdom for ever; and if he thus con- 
tels d and took that Oath, he was thereby attainted 
of the Felony, and then he had forty Days from the 
Coming of the Coroner to provide and prepare for 
his Voyage; and the Coroner aſſigned him ſuch a 
Port as he choſe for his Departure out of the King- 
dom; and if he did not go ſtraitway out of the 
Kingdom, or being gone out, did return without 
Licenſe, he had Judgment to be hang'd, except he 
was a Clerk, and then he had his Clergy. 

This Practice was what the Law call'd Abjurati- 
on; and bcing by ſeveral Regulations (in the Time 
of Henry the Eighth) in Effect taken away, the Re- 
vival of this Practice was thought to be a whole- 
ſome Severity, fit to be inflicted on the Proteſtant 
Diſſenters of thoſe Times: And therefore the 
35th of Queen Elizabeth doth enact, © That if a- 
ny Perſon, obſtinately refuſing to repair to ſome 
Church or Chapel, or uſual Place of Common- 
* Prayers, and forbearing by the Space of a Month 
* to hear Divine Service, ſhould after torty Days at- 
: ter the End of that Seſſion of Parliament, willing- 
: ly join or be preſent at any Conventicle or Meet- 
ing, under Pretence of Religion, contrary to the 
: Laws and Statutcs of thc Realm; that then ſuch 
f Perſon ſhould be committed to Priſon, till he 
: ſhould conform and come to Church: And if 

within three Months after Conviction he ſhould 
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© not conform and come to Church, and make his 
« publick Confeſſion and Submiſſion, being thereun- 


© to required according to the Form of the ſaid 


© Act; that then ſuch Offender ſhould abjure the 
© Realm; and if, being thercunto required, ſhould 
© retuſe to make ſuch Abjuration, or after ſuch 
© Abjuration made, ſhould not within the Time 
0 him depart the Realm, or after ſuch 
0 


eparture ſhould return without the Queen's Li- 
© cenſe; then, in every ſuch Caſe, every Perſon ſo 
© offending, ſhould be a Felon without Benefit of 


© Clergy”. So that the Abjuration inflicted on 
Proteſtant Diſſenters by this Act, was worſe than 
Abjuration for Felony at the Common Law; in 
that they had the Benefit of the Clergy, in this 
they had not. | | 

This is one of the Severities of Queen Elixa- 
Bet hs Reign. Whether it be a wholeſome Severity 
or not, human Nature will determine: Howeyer 
wholeſome it might have been eſteemed in thoſe 
Days, by thoſe who had the Power and Will to 
puniſh others, yet the Legiſlature have in Terminis 
declar'd it unwholeſome for theſe Times; and the 
Toleration-Act doth expreſly, and by Name, ex- 
empt the Proteſtant Dilfenters from the Penalties 
of this Act of the 35th of Queen Elizabeth. 

Now when the Toleration-Act hath granted this 
Exemption, for the Doctor to come and publickly 
repreſent an Archbiſhop as a Falſe Son of the 
Church, and a perfidious Prelate, tor being for the 
Toleration of Difſenters in his Time; and at the 
ſame Time recommend the Reſolution and pious 
Zeal of Queen Elizabeth, tor declaring that the 
would utterly ſuppreſs them, and her great Pru- 
dence in exerciſing wholeſome Severities againſt 
them, which were of happy Conſequence to her 
Perſon and Government; What could be ſaid more 
againſt the Toleration-Act, than this is? The To- 
leration- Act exempts the Diſſenters from the Pe- 
nalties and Severities inflicted in Queen Eligabeth's 


Reign; the Doctor recommends them all again, as 


wholeſome and neceſſary. Let any Perſon judge, 
whether this is not an expreſs Delaration againſt 
the Toleration- Act? | 

There is yet one Thing more charged upon the 
Doctor in this Part of the ſecond Article; wiz. 
That he ſcurrilouſly calls Archbiſhop Grindall a 
Falſe Son of the Church, and a perfidious Prelate, 
for deluding Queen Elizabeth to the Toleration of 
the Genevian Diſcipline. Whether this, confider'd 
abſtractedly by it ſelf, be in Law a Crime, or not, 
is not neceſſary for me here to examine. The 
Doctor conceives, that no Words ſpoken of an 
Archbiſhop, above one hundred and twenty Years 
ſince deceaſed, will in Conſtruction of Law amount 
to an High Crime and Miſdemeanor : Whether it 
be ſo or not, in it ſelf, I ſhall ſay nothing of at 
=; becauſe J take it, that this is only taken 
Notice of as an Aggravation of the Crime charged 
upon him, and to ſhew his 'Zeal againſt the Tole- 
ration; 'That he was not — with cenſuring 
the Toleration it ſelf, but rakes into the Aſhes of 
an Archbiſhop, that had been in his Grave one 
hundred and twenty Vears, and blackens his Me- 
mory, becauſe he was for the Toleration of thoſe 
People who are now by Law tolerated. 

My Lords, I would on this Occaſion fay a Word 
or two to the Memory of that Archbiſhop. The 
Doctor ſays, He was under the Diſpleaſure of 
Queen Elizabeth; that is very true: And he pre- 
tends, the Occaſion of his being under her Diſplea- 


ſure, was, for permitting Innovations to be ob- 
| truded 


j 
*1 
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truded upon the Church. Thoſe Innovations were 
no other than what ſeveral other Biſhops at the 
fame time likewiſe practis d, and ſome Piſhops 
ſince have done not much unlike: It was for encou- 
raging the Meetings and Exercilings in thoſe Days, 
call'd Propheſyings ; which were Meetings of the 
Clergy, to improve one another in the Knowledge 
of the Scriptures, aud tended to make a learned 
and induſtrious Clergy. This was mifreprefent- 
ed to the Qucen, and was the viſible Cauſe of his 
Diſgrace. But the true Reaſon of his Diſgrace, as 
Hittorians ſay, ſprung from the Hatred of the Earl 
of Leiceſter, who was then in great Power and 
Credit with the Queen, and her great Favourite. 
This Earl of Leiceſter caſt a covetous Eye 3 
Lambet h-Houſe, and would have had the Archbithop 


to have alien'd it, but he would not comply with 


him; which, as the Hiſtorian ſays, made the Lei- 


ceſtrian Party to malice him. The Earl was like- 


wiſe provoked and incenſed againft him tor another 
Reaſon, vis. for Proſecuting one Julio, a Phyſici- 
an of the Earl's, an Italian Phytician, for having 
two Wives, one of which was the Wife of ano- 
ther Man, with whom he lived in Adultery : For 
theſe two Otlences againſt the Earl of Leice- 
ſter, who bore a mighty Power at Court with the 
Queen at that time, was this Storm raiſed againſt 
him. But, my Lords, for his Lite and Doctrine, 
the Archbiſhop was one of the moſt pious, learned, 
and conſiderable Prelates of that Time. Tis very 
true, that he was one of thoſe Biſhops that look'd 


upon the Exerciſes uſed in thoſe Times by the Cler- 


gy, called Propheſyings, to be very neceſſary for 
their Improvement, and for the Benefit of the 
Church; and ſome of the beſt Biſhops of thoſe 
Times concurr'd with him in the ſame Opinion. 
He was a Man of a moſt exemplary Life and Con- 
verſation, free from the Suſpicion of a Crime. In 
his younger Days he was Chaplain, with Rogers 
and Bradford, to Ridley Biſhop of London, who 
gave this Character of him, That he was known 
to be a Man of Virtue, — Diſcretion, Wiſ- 
dom and Learning. In the Perſecution under Queen 


Mary, when his Maſter and Fellow-Chaplains were 


burnt for Religion, he became an Exile on the ſame 
Account, and quitted his Eaſe, Preterments, and 
Hopes at Home, to enjoy the Liberty of his Con- 


| ſcience in a Foreign Country, and went to Straſ= 


Jurghe And when the famous Troubles begun at 
Frankfort, about the Uſe of the Engl;jh Service, where 
the Foundations were laid of the Diviſions that have 
tince divided and rent the Church, he was ſo far 
from diſliking the Eugliſb Method, that he went 
from Strasburgh co Frankfort, to encourage and 

erſuade the Congregation there to ſubmit to the 
Engliſh F.ftabliſhment ; and he himſelf ſtuck cloſe 
to it all his Lite-time. At his coming Home, in 
the Beginning of the Reign of Queen Elizabeth, 


he had a great Hand, and was very inſtrumental, in 


N the Liturgy and Book of Common- 

raycr: And the firtt Time that the A N Ser- 
vice-Book was introduced at St. Paul's in London, 
the Privy Council, and Great Officers of State, for 
the greater Solemnity, came to St. Paul's; and 
Grindall was appointed to preach to that Great Au- 
diencc, upon that Solemn Occaſion. He was one 


of the firſt five Biſhops made by Queen Elizabeth ; 


and was firſt Biſhop of London, atterwards, Arch- 
biſhop of York, and laſt of all Archbiſhop of Cau- 
terbury. And when atterwards, by the Earl of 
Leiceſter's Artifice, he was out of Favour, and un- 


der the Queen's Diſplcaſure; yet he had fo great 


and Learning. 


an Intereſt in the Clergy, and their F 4: . 
was fo extraordinar * * even 5 * 80 kim 
0 7 hilſt he was un. 
der Diſgrace at Court, and the Difplcature of = 
Queen, a conſiderable Number of che Convocation. 
then met, preſentcd an elegant Petition in "yo 
to the Queen, to reſtore him; wherein they re . 
ſent to her Majeſty, That the Archbiſhop had 14 
* a Lite tree, not only from all Crime, but cyc 
© from the Suſpicion of a Crime: That he had = 
: ſerved his Religion trom all, not only Corruption 
of Popery, but Schiſm; ann had ſaffer'd Perſe- 
cution for Righteouſneſs fake, having wander'd 
: abroad in other Countries for the Caufe of the 
; Goſpel: And therefore they moſt humbly be- 
; fought her Majeſty, not only to lift up the Arch- 
. biſhop broken with Grict, but to reſtore the 
Church to the Archbiſhop, and the Archbiſho;, 
6 to the Church, to her Subjects, to his Berner 
to Foreign Nations, and, in a Word, to all pious 
People“. Theſe were the Thoughts of the Fer 
gy of the Archbiſhop at that Time, even When 
he was under the Diſpleaſure of the Queen : ſo 
that there was no Sale: for the Doctor to aſveri; 


N, 


him as a Falſe Son of the Church, or a Perfidious 


Prelate; for it appears on the contrary, that he was 
a Man univerſally cfteem'd for his Virtue, Picty, 
88 | 

The laſt Charge of this Article is, that he aſſerts 
That it is the Duty of Superior Paſtors to thun- 
der out their Ecclefiaſtical Anathema's againſt 
„PFerſons entituled to the Benefit of the Tolera- 
tion; and inſolently dares or defies any Power 
« on Earth to reverſe ſuch Sentences. | 

To which the Doctor gives this Anſwer; * That 
the Perſons entituled to the Benefit of the Tolera- 
tion, are not by him mentioned or intended: 
But if theſe Expreſſions in his Sermon mutt be 
* determin'd to any one Sort of Perſons, he con- 
* ceives that the Connection of his Diſcourſe will 
“determine them to thoſe Schiſmatical and Facti- 
«© ous Perſon, who take Permiſſion for Power, 
and advance Tolcration immediately into an Eſta- 
« blithment. 

Now be it ſo, that he means. thoſe Schiſmatical 
and Factious Perſons; the next Queſtion, which 
will ſet this Matter in a clear Light, will be, Who 
thoſe Schiſmatical and Factious Perſons are, who 


take Permiſſion tor Power, and advance Toleration 


immediately into an Eſtabliſhment ? And it is 
plain from the Paſſage it ſelf, which is in Page 25. 
of the Sermon, that he means the Diſſenters, thoſe 
who are intituled to the Benefit of the Jolera— 
tion. 

« Tf our Diſſenters, ſaith he, had lived in the 
« Times of St. Paul, they would have branded him 
« as an intemperate, hot, furious Zealot, that 
« wanted to be ſweeten'd by the gentle Spirit of 
« Charity and Moderation, forſooth. Schiſin and 
« Faction are Things of impudent and incroaching 
Natures; they thrive upon Conce ſſions, take Per- 
« miſſion for Power, and advance a Tolcration im- 
« mediately into an Eſtabliſhment ; and are there- 
« fore to be treated like growing Miſchiefs, or in- 
« fectious Plagues, kept at a Diſtance, leſt their 
« deadly Contagion ſpread. Let us there fore av? 
« no Fellowſhip with theſe Works of Darkneſs, bit ra- 
« ther reprove them. Let our Superiour Paitors do 
their Duty, in thundering out their Eccleſiaſtical 
« HAuathema's; and let any Power on Earth dare re- 
« verſe a Sentence ratified in Heaven”. And indeed 
the Doctor doth, in the following Part of his An- 


ſwer, in effect own it: For, ſaith he, 3 


1709. for High- Crimes 
« As to the laſt Part of the ſecond Article, where= 
by the ſaid Hey Sac heverell is charged with in- 
ſolently daring, Or defying any Power on Earth 
to reverſe the Eccleſiaſtical Sentences there men- 
tion'd : He the ſaid Henry Sacheverell faith, 
That the Sentence which he the ſaid Heury 
« gie ell dares any Power on Earth to reverſe, 


A „ „ 
„ (( 1% 


* 
* 


« js ſuch, and ſuch only, as is ratified in Heaven; 


« and ſuch Sentence he fill affirms to be by any 
« carthly Power irreverſible: And 1 it will 
« not be thought Inſolence in him to affirm, what 
« he conccives would be Blaſphemy in any one 
« to deny: And doth further acknowledge him- 
« ſelf firmly to believe, that ſome Sentences pro- 
« nounced by the Paſtors of the Church are rati- 
« fied in Heaven; and that ſome Perſons exempted 
« jrom Punithment by the particular Laws of the 
« Land, may yet by the Laws of Chriſt be juit- 
« 1y liable to ſuch Sentence; and that Schiſm, or 
« cauſeleſs Separation from a Church enjoining 
« no ſinful Terms of Communion, is a Sin, which 
« expoſes the Perſon guilty thereof to the Centures 
« of the Church. 

The Houle of Commons charge the Doctor with 
Iaſolence, in daring or deſying any Power on Earth 
to revert; the Eccleſiaſtical Sentences mentioned in 
his Sermon; and he, by Inſinuation, retorts up- 
on them the Charge of Blaſphemy. This the 
Houſe of Commons thought they had Reaſon to 
reſent, and to call upon your Lordſhips for imme- 
diate Puniſhment of him, tor treating them 1n this 
manner; but they leave it to your Lordſhips, in 
what manner you will think fit to do them 7 
in vindicating them againſt ſuch a Charge. But as 
to this Paſſage now before you, he affirms, «© That 
« ſome Sentences pronounced by the Paſtors of the 
« Church, are ratified in Heaven; That ſome Per- 
« ſons exempted from Punithment by the Laws of 
« the Land, may yet by the Laws of Chriſt be lia- 
« hle to ſuch Sentence: And that Schiſin, or a cauſe- 
s leſs Separation from a Church enjoining no ſinful 

« "Terms of Communion, 1s a Sin, which expoſes 
« the Perſon guilty thereof to the Cenſures of the 
« Church.” Now what is this but to ſay, The 
Ditlenters cauſeleſly ſcparate from the Church, 
which impoſes no ſinful Terms of Communion, and 
ſo are guilty of Schiſm? Tho' the Law of the 
Land doth exempt them ſrom Puniſhment for this 
Schiſm, yet tor this Sin they are expos'd to the Cen- 
tures of the Church; thoſe Cenſures, when in- 
flicted, are ratihcd in Heaven: Therefore, notwith- 
ttanding the Law of the Land hath given them 
this Exemption, let the Eccleſiaſtical Superiors no 
their Duty, in thundering out their Anathema's 
againſt them, and let any Power upon Earth dare to 
reverſe their Sentences it they can. As to the Power 
of the Church in Cenſuring or Excommunicating, 
It is not neceſſary for me to ſay any Thing of it 
upon this Occaſion: But the Doctor is a Miniſter 
of the Church of Eyzland, who hath ſubmitted to 
the Queen's Supremacy, and by the Canon is bound 
to maintain and preach the Queen's Supremacy ; 
her Majcity is ſupream over all Cauſes, and over 
all Pertons, as well Hecleſiaſtical as Civil; and by 
an Act ot Parliament made ſince her Majeſty's 
happy Acceſſion to the Crown, viz. the Act relat- 
ing to her Majeſty's Bounty for the Augmentation 
ot the Maintainance of the poor Clergy, ſhe is 
owned and recognized to be the only ſupream 
Head on Earth of the Church of Euglaud: Her 
Majeſty hath by Law a ſupream controling Power 
over all the Cenſures and Excommunications of the 
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Church; this Power ſhe exerciſes according to the 
Rules of Law, by her ſeveral Officers and Mini- 
ſters of Juſtice. The Exerciſe of the Church's 
Cenſures, Juriſdiction and Power, mutt be accord- 
ing to Law; and if any Perſon be Excommunica- 
ted againſt Law, the Queen's Courts may and will 
command the Eccleſiaſtical Judge to affoil ſuch ex- 
communicated Perſon, and reftore him to the Com- 
munion of the Church again: This is the Suprema- 
cy of the Queen, which is the Doctrine of the 


Church of England; and by Vertue of this Supre- 


macy, it any Judge of the Spiritual Court thall 
pretend to excommunicate any of the Diſſenters for 
any Thing which by Law they are not obliged to 
do, or which by Law they are excuſed or exempted 
from, the Courts of Juſtice in N etminſter-Hall 
will in ſuch Caſc award a Prohibition, and compel 
the Eccleſiaſtical Judge to abſolve him. Suppoſe 
that notwithſtanding the Toleration Act, a Diſſen- 
ter ſhould for not coming to the Church, be ſen- 
tenced in the Spiritual Court by the Judge there, 
or be procceded againſt there, in order to an Ex- 
communication; a Prohibition will lye to that 
Judge from the Queen's Courts upon the ſaid Act, 
and the Courts of Common Law will prevent him 
from ſuch Proceeding; and if Sentence be paſs'd, 
will compel the judge to annul the Excommunica- 
tion, and receive the Party again. Now, for the 


Doctor to come and ſay, That though the Diſſen- 


ters are tolerated by this Act of Parliament, and 


though they are exempted by Law from Penalties, 
yet let the Law of the Land be what it will, let 
the Keclcliaſtical Paſtors do their Duty, let them 
fulminate their Excommunications, and thunder 
out their Auathheina's, and let the Civil Magiſtrate, 
the Earthly Powers, dare to reverſe them, if they 
can: I ſubmit this to your Lordſhips, whether this 
is not directly impugning the Queen's Supremacy, 


as well as weakning and cenſuring the Toleration, 


which is what he is charg'd with in this Article. 

My Lords, Iwill not take up more of your Lord- 
ſhips Time; there arc other Cr to come al- 
ter me, who will abundantly ſupply my Defects, 
and offer to your Lordſhips ſome tarther Conſidera- 
tions to make out the Charge contained in the Se- 
cond Article. 


1 Lords, the Charge 
Lord William Pasolet. againſt the I) is 55 
this ſccond Article is a Crime of a very heinous 
Nature : It has always been eſteemed one of the 
happy Conſequences of the late Revolution, that 
her Majeſty's Proteſtant Subjects, by a legal In- 
dulgence granted to Diſſenters, were united in In- 
tercit and Affection, in the Defence of her Majeſty's 
Sacred Perſon and Government. Fs 

It 1s too well known, my Lords, how in former 
Times, when Popery had almoſt preyailed in the 
Ruin of our State and Church, the Proteſtants of 
the Kingdom were, by the Artifice of Papiſts, ſet 
againſt each other, that by ſuch Diviſions Popith 
Tyranny might be eſtabliſhed among us. 

The Act of Parliament, made in the firſt Year of 
the Reign of their late Majeſties King Malliam and 
Qucen Mary, to exempt Proteſtant Ditſenters from 
the Church of Euglaud from the Penalties of certain 
Laws, was made to defeat any ſuch future Attempts 
of the Papiſts; the Preamble of the Act declares, 


that /me eaſe to ſerupulons Conſciences, in the Ex- 


erciſe of Religion, may be an gone Means ts 
unite her Majeſty's Proteſtant Subjects in Intereſt 
and Af edion. 

We 
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We have ſeen, my Lords, the good Effects ot 
the Witdom ot the Legiſlature in making this Act; 
her Majefty's Proteſtant Subjects arc now all caſy 
under her Admiaiſtration; and how many Diilcn- 
ters have we ſeen, who ſince the Toleration are be- 


come ſincere Converts to the Church. And I may 


ſay, that by this Toleration the Prejudices of the 
Diflenrers in general wear oft, and their Number 
daily decreaſes. | 

And vert with what odious Colours, and Language 
unbecoming a Divine, - does the Doctor paint out 
this Tolcration, and how does he tactioutly endea- 
your to excite and ſtir up People againtt it? | 

'Tis, my Lords, a poor Shift which the Doctor 
makes in his Anſuer, that he knows of no Tolera- 
tion granted by Law; and yet in the ſame Anfwer 
he owns there is an Indulgence which the Govern- 
ment hath condeſcended to give Diſſenters. My 
Lords, the Word [dalzence is no more in the Act 
of Parliament than the Word Teleration ; and it is 
well known that the Act of Parliament he alludes 
ro is every where, not only in Courts of Juſtice, 
but even in Parliament, called The Toleration- Act; 
and is trequently ſo called by your Lordſhips in the 
Account of your Lordſhips Proceedings in Parlia- 


ment, in Relation to the Bill againſt Occaſional 


Contermty, which Account was publiſhed and print- 
od by your Lordſhips Order. 

When the Doctor ſays, that he has not been able 
to inform himſelf that a Toleration hath been 
granted by Law, it plainly ſeems to import, as it 
the Doctor doubted of the Authority of the Parlia- 
ment that made that Law; it looks like the com- 
mon Sophiſtfy of Papiſts and Jeſuits, who pre- 
tend to own the Church of England as by Law Eſta- 
bliſhed; becauſe they diſown the Authority of all 
our Laws made ſince the Reformation. | 

My Lords, her Majefty hath always been pleaſed 
gracioutly to declare ſhe will defend this Toleration, 
and this her gracious Reſolution has, among the 


innumerable Bleſſings of her Reign, united all her 


Proteſtanr Subjects in their Loyalty and Duty to her. 
Ihe Commons reſt aſſured that your Lordſhips 
will always affift theſe gracious Purpoſes of her 
Majeſty, and that as there can hardly be any In- 
ſtance given of ſo ſeditious and baretac'd an At- 
tempt againſt the Peace and Quiet of the Kingdom, 
as the Doctor hath been guilty of, ſo your Lord- 
ſhips will, by an Exemplary Puniſhment ſuitable to 
o high a Crime, vindicate the Authority of Par- 
ſiaments, and give an effectual Diſcouragement for 
the future, to all ſuch turbulent and ſeditious 


Preachers. 


8 Think, my Lords, it is unneceſſary 
We! at this Time to urge all the Argu- 
ments which might be made uſe of, to juſtify the 
Reaſonableneſs of the Tolcration granted to Prote- 
tant Diſſenters, by exempting them from the Pe- 
naltics of certain Laws. It may ſuffice to ſay, that 
this Indulgence is required from us as Chriſtians, 
and as we arc Men profeſſing Humanity and good 
Will towards one another, | 

\\ hocver maintains, that the Toleration is un- 
reaſonable, and the Allowance of it unwarrantable, 


ſeems neceſſarily to aſſert, that the Exemption | 


granted to her Majeſty's Subjects from the Penal- 
tics of former Laws, ought to be reaſſumed; unleſs 
we arc to ſuppoſe, that it can be reaſonable to allo 
what is unwarrantable. | 
This Afertion therefore evidently 0 the 
Act of Tolcration, a Law now in being, a Law by 


which the Pcople (throughout the whole Series qo 
this dangerous M ar) have been more firmly ugited 
in Intereſt and A ffection, than formerly: In. 
8 827 | I MC: 
in the Days when the Penalties of thoſe Lan. 
inflicted with intemperate Zeal. | 

My Lords, Before I proceed to make good the 
Charge contained in the tecond Article of the Im- 
peachment exhibited againſt the Priſoner by the 


Commons, I muſt beg leave to take notice of the 


Introduction to his Anſwer : It ſeems he cannot 
upon the moſt diligent Enquiry, be able to inform 
himſelf, that a Toleration has been granted by Law 
I take it, the Sat. 1. Mill. and Mar, which exempts 


Ditlenters trom the Penalties of former Laws, a- 


mounts to a legal Indulgence, or grant of Liberty 
of Conſcience ; for by that Repeal a Liberty is g 


ven, which was before reſtrained, ſo that without 


Impropricty it may be ſaid, that Toleration is 


granted by Law. Doctor Sacheverell I find had 


rather it ſhould be called an Exemption, for no 
other Reaſon, that I fee, but becauſe he has nor 
faid much, if any Thing of the word Exemption in 
his Sermon, how free ſoever he has made with the 
Toleration. 

Now taking it for granted (as I think with rea- 
fon I may )that Indulgence, Toleration, or Exemp- 
tion from Penalties, ſignifies one and the ſame 
Thing, (eſpecially as ordinarily made uſe of amongit 
us,) Can any Thing be more plain, than that ma- 
ny Paſſages in this infamous Fibel caſt black and 
odious Reflections upon the Toleration? They have 
been all read, and tor fear (aſter what has been al- 
ready ſaid) of being too tedious, I will mention 
one only. The Words are theſe. 

What could not be gained by Comprehenſion and 
Toleration, muft be brought about by Moderation aud 
Occaſional Conformity; that is, what they could ut 


ao by open Violence, they will not fail by ſecret Trea- 


chery to accompliſh. If the Church cannot be pulled 
down, it may be blown up; and no matter with theſe 
Men how it is deftroy'd, {6 it is deſtroy'd, &c. 
Pray, my Lords, Is it reaſonablc to allow Tole- 
ration, or rather is not the Allowance of it unwar- 
rantable, if it was the open and violent Means 
made uſc of to deſtroy the Church of Eng/and? And 
is not this a moſt uncharitable Cenſure, highly re- 
flecting upon the Act of Toleration, and the Le- 
giſlatiye Authority? Is not this maliciouſſy and 


talſely ſuggeſted, with a wicked and ſeditious Par- 


poſe, to create ſealouſies and Miſunderſtandings 
amongſt her Majeſty's People? 

Comprehenſion and Toleration are repreſented 
as open Violence; Moderation and Occaſional Con- 
formity, as ſecret Treachery, by which the Church 
may be blown up, though it could not be pulled 
down by the violent Means of Comprchenſion and 
Toleration. 5 N 

I ſhould waſte too much Time unneceſſarily, it 
I ſhould take particular Notice (after what has been 
already ſo well urged in Maintenance of the ſecond 


Article) of all the Paſſages which iccm to be cqual- 


ly liable to Cenſure. : 
The Antiſta/is throughout this Paragraph is 19 
very plain, that IJ hope it is not one of thoſe men- 
tioned in the Doctor's Anſwer to carry a dubious 
Senſe. The Priſoner ſeems to have taken carc to 
explain himſelf, for tear his Meaning ſhould have 
been doubtful ; and therefore after having ſaid, 
What could not be gained by Comprehenſion and 
Toleration, muſt be brought about by Moderation 41d 


Hut 


Occaſional Conformity; then he adds, ht #5, ©” y 
8 Z. 
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they coul not do by go Violence, they will not fail 
'y Treachery to accompliſb. : 

2 Ha "uw _ againſt the Toleration, 
with much IIl-Nature and Bitterneſs of Spirit, he is 

teaſed in the next Place to aſſert, That he is a 
Falſe Brother with Relation to God, Religion, or 
che Church, who Defends it. 

The Anſwer to this Branch of the Second Ar- 
ticle is long, and, as J apprehend, ſeems to be E- 
vative, Furſt, there is a Difference again taken, 
between Toleration and Liberty of Conſcience, 
and an Exemption or Indulgence 3 and under this 
Dutinction, which, for the Reaſons I have men- 
tioned, is a Diſtinction without a Difference, the 
Doctor takes the Liberty to maintain and juſtify, 
that he is a Falſe Brother who Detends Toleration 
and Liberty of Conſcience. | 

| muſt own he endeavours to evade the Charge, 
by ſaying he means thoſe only, who at the ſame 
me they defend Univerfal Toleration and Liberty 
of Contcience, do alſo excuſe the Separation, and 
| lay the Fault upon the true Sons of the Church, by 
carrying Matters too high. f 

Whatever he is pleaſed to ſay he meant, in An- 
ſwer to this Part of the Article, ſurely no ſuch 
Meaning can be collected from his Sermon. 
Throughout the whole Libel, I preſume to ſay 
there is not one Word of Univerſal Toleration, or 
Univerſal Liberty of Conſcience ; this is another 
Kind of Toleration, never heard of, till it was new 
Coined, in order to extennate his vile and uncha- 
ritable Aſſertions. 

Here he is pleated to ſum up the modiſh Criterions, 
as he terms them, of a true Church-Man, in a fi- 
gurative and ironical Manner, and pony aſſerts 
they are the ſeveral Characteriſticks of a Falſe Bro- 
ther; amongſt the Reſt, to defend Toleration is ſaid 
to be one; and under Pretence of Moderation to ex- 
cuſe the Separation (i. e.) of the Diſſenters, of 
whom he had next before ſpoken, is another; and 
concludes the Paragraphwith this pathetick Expreſ- 
ſion, God deliver us all from ſuch Falſe Brethren. 

Having thus treated thoſe who defend Tolerati- 
on, his Superior Paſtors are in the next Place to be 
admoniſhed of their Duty, which is to thunder out 
their Eccleſiaſtical Anathema's againſt the Perſons 
entituled to legal Indulgence 5 which Anathema's 
are ſtiled Sentences ratified in Heaven, and ſuch as 
no Power on Earth dare reverſe. 


Far be it from me to ſay, that Sentences ratified 


in Heaven can be :everſed by the Powers of this 
World. But if Doctor Sacheverel] were a Superior 
Paſtor, and ſhould Anathematize, or, in plain Eug- 
1, Curſe and Sentence all thoſe who enjoy the Be- 
nefit of Toleration, to Damnation, he muſt excuſe 
me, if I could not believe that ſuch a Sentence 
would be ratified in Heaven. 

And as to any Eccleſiaſtical Cenſure not ratified 
in Heaven, it is downright Inſolence to ſay, there 
15 no Power upon Earth that can reverſe it. 

Bat fince our Superior Paſtors will exerciſe a tru- 
iy Chriſtian and noble Spirit of Charity and Mode- 
ration, and indulge ſcrupulous Conſciences, the 
Doctor is pleaſed however to bear his Teſtimony 
2gaintt it, and is not contented with delivering over 
Satan thoſe only who enjoy the Indulgence, but 
ty who defend Toleration muſt alſo bear them 
Company. | 

His indeed is a very comprehenſive Anathema, 
and is conceived in theſe Words; wiz. Aud as he 
Hale it in this World, appoints him in the Next his 
ey 22 Hypocrites and Unbelievers, with all 

ol. 


for High- Crimes and Miſdemeanors. 697 


Liars, that have their Part in the Lake, which burns 


with Fire and Brimſtone, with the grand Father of 
Falſbood, the Devil and his Angels. And fo here 
we leave our Falſe Brethren, in the Company they 
akvays kept Correſpondence with. | 
This, my Lords, is a moſt dreadful unchriſtian 
Sentence, a Sentence ſo Barbarous, ſo Aſtoniſhing, 
thatT am at a Loſs to imagine, how it could enter 
into the Mind of Man to. conceive it. | 
Perhaps, my Lords, it may be equally dange- 


rous to defend the Aſhes of the Vencrable Prelate 


Archbiſhop Grindall ; he, it ſeems, was a falſe Son 


of the Church, and a perfidious Prelate, becauſe he 


deluded Queen Elizabeth to a Toleration of the 


Genevian Diſcipline. Here we may obſerve the 


Doctor's great Averſion to all kind of Toleration. 
Methinks, for the Sake of the Reformation, bet- 
ter Language ſhould have been given, and more de- 


cent Expreſſions ſhould have been beſtowed, upon a 


Man we all know bore ſo conſiderable a Part in the 
Eſtabliſhment of it. I, 

Here likewiſe we may obſerve the Doctor's In- 

clination to wholeſome Severities, ſuch as Queen 
Elizabeth made uſe of, which were ſuch as I hope 
will never be ſeen more in this Kingdom. And by 
the Way, what a Spirit 1s this Man of, who can 
find nothing to commend in the Reign of that 
8 Queen, but the blackeſt and worſt Part 
OL it. 
I cannot agree, that theſe harſh Expreſſions, as 
the Anſwer owns they arc, are the rather to be ex- 
cuſed, becauſe the Remains of the Archbiſhop were 
ſo long ſince depoſited, eſpecially when we conſider 
that his Memory has been had in the higheſt Eſteem 
and Vcneration by all the Retormed Churches in 
Chriſtendom, from that Time down to the Fitth Day 
of November laſt. 

For my own Part, I think it very Immoral to 
caſt Reflections upon the Dead, how ill ſoever they 
may have dee from us; and the longer a Man 
has been ſo, in my Opinion, rather aggravates than 
leſſens che Immorality. 

I am free to own, he whoſe Morals will permit 
him to reflect upon the Departed, is not therefore 
to be Impeached for it, as for an High Crime and 
Miſdemeanor ; but that is not the preſent Caſe. 
Archbiſhop Grindall is thus ſeverely treated upon a 
Suppoſition he deluded the Queen to a Toleration 
and all the hard Words which are falſely and unrea- 
ſonably beſtowed upon him, are evidently levelled 
at the preſent Toleration, and deſigned maliciouſly 
to Aſperſe and Traduce it, by repreſenting it as 
injurious to the Character of all concern'd in it, 
dangerous to her Majeſty, and deſtructive to the 
Conſtitution both in Church and State. : 

By theſe Means, my Lords, and others FE poſ- 
ſible worſe than theſe) one Part of the People, 
through groundleſs Fear and Jealouſy, unreaſon- 


ably and maliciouſly inftilled, are to be ftirred up 


to Arms and Violence; others, upon the Peril of 


Damnation, are not fo much as to utter one Word 
in Defence of Toleration; whilſt the third and laſt 
Part are to have the Doctor's wholeſome Severities 
executed upon them. | 

My Lords, Tis too Notorious that this Incen- 
diary, for ſo the Articles of the Commons of 
Great Britain have called him, has already ftirred 
up unaccountable Feuds and Quarrels throughout 
the Nation; the Commons are too ſenſible of it, 
and have therefore brought the Offender before 
your Lordſhips in Juſtice and Judgment. 
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Many are the Seeds of Sedition which he has “Late Majeſty ; i 
ER the Fruit tobe clpertcd, is Civil Di © God's Bleſſing „ > Was, by 
cord and Confuſion, unlets tome Remedy ſhall be © flouriſhin Ct "R J 0 m a fafe and 
_ uo | 9 tion; and that whoever ſho d 
applied to prevent it. | „go about to ſuggeſt and inſinuate th . 
The Commons, tor her Majeſty's Safety, and “ Church is in Danger under her Maieſt r 
for the Security of the Conſtitution, have thought © miniſtration, is an Enemy to the On "Zap 
it abſolutely Neceſſary to bring him to anſwer tor ** Church, and the Kingdom wn OY 
theſc High Crimes and Miſdemeanors before your And that your Lordihips, and the Com | 
Lordſbhips Tribunal; conceiving his Offences to be © by their faid Addreſs, did humb! beſc * 
of ſo Exorbitant a Nature, that they deſerve the “ Majeſty to make the ſaid Vote - Ref, ro 0 
: Solemnity ot this Proceeding. ee — and to take effectual . 
“ Punithing the Authors and Spreaders of ſuch 
And then the LORDS Adjourned to their © malicious and ſeditious Reports. And that 0 
Howe Abowe. the 20th of the ſame December, her Maiety 
« was pleaſed to iſſue her Royal Proclamation = 
* cordingly. | ro ary 
Now, my Lords, this Article charges “ T 
5 | b in Oppolition to, and Defiance of. . in 4 
i7 edneſday, March 1. The Third Day. to arraign and blacken that Vote or e | 
© Doctor Sacheverel], in his Sermon preached ar 
HE Lords coming down into Weftminfter- ( St. Pauls, docs ſuggeſt and aſſert the Church 
Hill, and being ſeated in the Manner before- 5 0 England to be in a Condition of great Peril 
mentioned, Proclamation was made by the Serjeant £ and Adverlity under her Majeſty's Adminiſtrati- 
at Arms as follows: | * on'. The Article further ſays, & That he wick- 
Our Sovercign Lady the Queen doth ftrictly * cdly and maliciouſly inſinuates, That the Mem- 
Charge and Command all manner of Perſons to bers ot Parliament, who paſſed that Refolution 
Keep Silence, upon Pain of Impriſonment. * were themſelves conſpiring the Ruin of the 
Then another Proclamation was made : Henry © Church, which they Voted to be out of Dan- 
Sachevere!!, Doctor in Divinity, come forth; fave „ger: And this by way of Parallel, or Alluſion 
thee and thy Bail, elſe thou forfeiteſt thy Recogni- * to that Aſſembly, who voted the Perſon of 
LANCC. * King Charles the Firſt to be out of Danger, at 
The Doctor appearing at the Bar accordingly, „the ſame Time when they were Conſpiring his 
with his Council, as betore : * Deſtruction, 5 
Lord Chancellor. Gentlemen of the Houſe of My Lords, I will now do the Doctor the Juſtice 
Commons, you may proceed in your Evidence. to take Notice of what he ſays in his Anſwer, and 
| alledges as his Juſtification. He denies that he aſ- 
43 . MI Lords, Vour Lordſhips ha- ſerts the Church to be in Danger, under her Ma- 
| Mr. 1 H0hpſon. ving heard what has been jeſty's Adminiſtration; or otherwiſe than from Vice 
roduced in Maintenance of the Two firſt Articles and Infidelity, Blaſphemy and Profaneneſs. And 
cot this Impeachment, I ſhall take the Liberty to 4s to the Parallel in the Vote, and the Infinuti- 
proceed, and endeavour to diſcharge the Truſt re- On of the Members conſpiring the Ruin of the 
oſed in me by the Commons, to ſupport the Church; He ſays, he never mentions that Vote, 
kird Article, and the Accuſations contained in it. nor did he deſign the Parallel as laid to his Charge. 
I will not waſte your Lordſhips Time, by making He only meant, That while ſome Men were Con- 
any Apology for my Inabilitics, and being unequal Sos the Death of the King, others, not privy to 
to this Undertaking ; not doubting but that I ſhall this Deſign, voted him out of Danger: So, though 
find from your Lordſhips a candid Interpretation the Members voted the Church to be out of Dan- 
of whatever I ſhall offer on this Occaſion. ger, yet others were conſpiring againſt the Church, 
This Article, my Lords, is founded on a Vote or and by their Vice and Infidelity were drawing down 
Reſolution of your Lordſhips, and the Commons, Vengeance on the Church and Kingdom. And as to 
in Parliament aſſembled, which is recited in the that Vote made Four Years ago, He ſays, it con- 


Preamble of theſe Articles, and the Occation of cerns only thoſe who did then inſinuate the Church 
which it may be neceſſary to mention to your of England to be in Danger under her Majctty's 
Lordſhips. It was ſome few Years ago that there Adminiſtration. 8 | | 

Now, my Lords, having ſtated the Charge, and 


were many ſcandalous and ſeditious Rumours ſpread 
Abroad, of the Danger of the Church of Eng- the Defence, I ſhall proceed to acquaint your Lord- 
© land, as Eſtablihed by Law. There were ſeveral ſhips with the ſeveral Paſſages of the Sermon, 
| Libels diſperſed over the Kingdom, reviling her which the Commons apprehend will make out 
Majeſty's Adminiſtration in Church and State; their Accuſation. And here, my Lords, I ſhall 
and among the Reſt, one Entituled, The Memorial take Leave to ſay, That no ſtrained or forced 
of the Church of England. Her Majeſty was plea- Conſtructions can be defired by the Commons, or 
ſed to take Notice of | theſe ſeditious Reports expected from your Lordſhips, or any Inferences to 
from her Throne to the Parliament; and there- be deduced, but what naturally ariſe from a tair, 
upon your Lordthips and the Commons, on the * and candid Interpretation. | 
17th of December, 1705, came to the Vote or Re- y Lords, The firſt Patſage which the Com- 
ſolution mentioned in the Preamble, and an Ad- mons apprehend 1s for their Purpoſe, is in the 5th 
dreſs, which is recited to this Effect; © That Page; the Doctor, juſt before, cnumeratcs St. 
« your Lordſhips, and the Commons, in Parlia- Paul's Misfortunes that befel him, while he was 
« ment aſſembled, did addreſs and lay before her propagating the Goſpel, and ſays, 1 1 herc 18 2 
blervable Gradation in his Sufferings ; but 


« Maieſty a Vote or Reſolution, That the Church © very o . 
E77 ' ths of all his Calamities, the higheſt ot them 


« of England, as Eftabliſhed by Law, and which Hom 
« was reſcued from the extremeſt Danger by his © proceeded from F alc Brethren ; And taking vo 


— 
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tice of the Condition of the Church of Corinth, then © ration, muſt be brought abont by Moderation 
follows theſe Words; „ Though it were very ob- « and Occational Conformity; that is, What they 
« yious to draw a Parallel here betwixt the ſad Cir- © could not do ＋ open Violence, they will not 
« c umſtances of the Church of Corinth formerly, © fail by ſecret Treachery to accompliſh. If the 


« 1nd of the Church of England at preſent, where= ©& Church can't be pull'd down, it may be blown 


C in her holy Communion has becn rent and divi- © up; and no Matter, with theſe Men, how it be 


« Jcd by factious and ſchiſmatical Impoſtors, her © deſtroyed, ſo that it is deſtroyed *. Now, my 
pure Doctrine has been corru ted and defiled; Lords, who were theſe Falſe Brethren that were 
« her primitive Worſhip and iſcipline profaned concerned in this Deſign of Comprehention, which 
« and abuſed ; her ſacred Orders denied and vili- failed, and who introduce worſe Miſchiets ? Do 
« fied; her Prieſts and Profeſſors (like St. Saul) theſe Dangers proceed from Vice and Infidelity, 
« calumniated, miſrepreſented and ridiculed ; her from Blaſphemy and Erroncous Doctrines? No, 
« Altars and Sacraments proſtituted to Hypocrites, my Lords, theſe Falſe Brethren are deſcribed in the 
« Pcifts, Socinians and Atheiſts; and this done, I Page before, under his Second General Head, to be 
« with J could not ſay, without Diſcouragement, in Church and State: Which muſt be Perſons in 
46] am ſure with Impunity, not onl Power and Authority; the Expreſſion it felt im- 
« feſſed Enemies; but, which A ports it; nor could they otherwiſe be capable of 
« pretended Friends, and Falſe Brethren. accomplithing that Deſign, of uniting the Diſſen- 

fr may be obſerved, that the Doctor is very free ters and the Church: Lo which Deſign, and the 
in his Parallels; and when either Church or State Authors who intended it, he is pleated to give 
is to be repreſented by Compariſons, he is pleaſed the moſt vile and ſcurrilous Names imaginable 3 
to make uſe of the worſt he can find. He ſays, The and afterwards he lays to their Charge an Inten- 
Church of Corinth was in the utmoſt of Perils; tion to blow up the Church by Moderation. And 
and then it was to his Purpoſe to make the Allu- this, I ſuppoſe, is one of the Vices which the 


ſion, and bring the Church of Eng/and into the fame Doctor mentions in his Anſwer, as one Means of 
Danger to the Church. If Moderation be a Vice, 


Condition. | 
I will do the Doctor the Juſtice to acquit him from 


Here are many Particulars in this Paſſage, where- | 
by the Church is ſaid to be in ſad Circumſtances, the leaſt Tincture of it, in any of his Works that 


and I cannot tell how to apply them according to I have ever met with. rs 
the Doctor's Way of Interpretation; for he fays, My Lords, The Third Paſſage is in Page the 
all theſe Enormities are prackiſed, not only without 18th. He is continuing his Obſervations of the 
Diſcouragement, but with Tmpunity ; not by pro- Danger from the fame Falſe Brethren in Church 
telied Enemies, but by Falſe Brethren : So he and State; and then his Words are, “ Fal ſhood 
lainly ſhows who he aims at, as the Authors of “ always implies Treachery; and whether that is a 
theſe Calamities. He excludes vicious Infidels, “ Qualification for any one to be truſted, eſpe- 
Blaſphemers, and Hereticks, who are profeſſed © cially with the Guardianſhip of our Church or 
Encmics, and lays it upon Falſe Brethren : And he “ Crown, let our Governours conſider ”. This, my 4 
explains what Sort of Falſe Brethren he means; For Lords, muſt relate to Perſons, who (as he would 1 
who can proſtitute Altars and Sacraments to Deiſts, inſinuate) are not fit to be truſted with the Guar- \h 
| Atheiſts, and Socinians, but ſome of his own Or- dianſhip of the Church or Crown: And whether f 
der? And who are to puniſh ſuch Offences among this Reflection does not ſeem to aim higher than i 
_ 3 but their 3 1 _ me Adminiſtration, I ſabmit to your Lordſhips. 'f 
whether they are not Part of her Majeſty's Ad- he next Paſſage is in Page the 20th: The | 
miniſtration, I ſubmit to your Loe : Words are theſe 5 « And ht we are under no , 
But, my Lords, ſuppoſing the Fact to be true, © Danger in theſe deplorable Circumſtances? Muſt 4 
F/ 
whe | uch a ſtupid Lethargick Security embrace our | 
that they are vented with Impunity, but to reflect © Ruin? When Eliſha be Great Prophet of God 
on thoſe who ſhould puniſh them ? And can that © was ſurrounded with an Hoſt of Enemies that j 
be done without a Profecution ? If the Doctor had © ſought for his Life, his blind Servant beheld not # 
produced any of his undeniable and ample Proofs of © the Peril his Maſter was in, till his Eyes were = 
theſe Matters, (which he mentions in his Anſwer) © opened by a Miracle, and he found himſelf in | 1 
before any Court that had a proper Connuſance of “ the midſt of Horſes and Chariots of Fire. I 10 
them, and been denied Juſtice, he might have had © pray God we be out of Danger; but we may re- 
more Reaſon for Complaint : But to blame his Su- „ member, that the King's Perſon was voted to be [ 
5 ae, * 1 dee ee 2 0 197 0 ſo, - the _ hog that his Murtherers were f 
a a was no an conſpiring his Death. | 
for which he might have promoted a Proſecution ) Mow, _ Lords, the Doctor, to excuſe this Paſ- 
ſcems to retort the Guilt upon himſelf, which he ſage, ſays, the deplorable Circumſtances we are in, 
wee oy 2 e : proceeds from the Maturity of National Sins, Ec. 
7 eSccond Pa 81 | ; ion'd 1 l 
zel, Er Pen e dee, S 
Was deſigned, not long lince, to unite the Church tional Sins but the Diſſenters, Who, he ſays, are 
ang Dillenters 5 and complains of the Perſons who plotting the Ruin of the Church, and Falſe Bre- 
. 1 — — and thren join with them? So that here neither is the 
„ niverſal Liberty and Coalition failed 1 2 CO — _ Di 5 * 3 Chi b 
4 | alled, icle is occaſioned by the Diſſention from tne ch, 
n . 3 * err fie 3 _ the _ has thought ” to ap 3 bog = 
« the Church into the Conventicle, which will — b — gry Sw SY he as to th 
« more plauſibly and ſlily effect her Rui I come him to aſſert the contrary. I hen the 
P y and 11y effect her Ruin. What Parallel of the Aſſembly who Voted King Charles the 


OY not be gained by Comprehenſion and Tole= Firſt out of Danger, and of the Members who made 4 
E 402 the ul 
i 


| 
f 
| 
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the Vote about the Danger of the Church Four 
Years ago, he ſays, he meant no Reflection on any 
of the Members who paſſed that Vote, becauſe he 
never mentioned that Vote; and as to the Vote 
ahout King Charles, others were conſpiring his Ruin 
than thoſe who voted him out of Danger; ſo while 
the Parliament voted the Church out of Danger, 
there were other Enemies confpiring her Ruin. It 
the Doctor intended no Reflection upon that Vote, 
Why was Voting in any Caſe mentioned? Can any 
one imagine that the Doctor did not know of that 
Vote, ſince the Danger of the Church is fo much 
his Topick? Nor can I preſume him ignorant of 
the Time when that Vote about King Charles was 
pailel; which, as far as I can obſerve from the Hi- 
ſtory of that Time, was in November 1648, that he 
was votcd out of Danger; and when he was Tried 
and Behcaded, I need not mention to your Lord- 
ſhips: And whatever Alteration might be made in 
that Aſſembly after the Vote, and before his Death, 
was done by thoſe Perſons who conſpired his De- 
ſtruction, and who were Part of that Aſſembly who 
voted him out of Danger. So that it ſeems plain, 
that the Vote of Safety, and the Conſpiracy ot 
Ruin, came from mott of the ſame Perſons ; and it 
docs not ſeem very ſtrange to ſuppoſe the Doctor 
intended his Allution in the ſame manner. 

And as to the Scripture he quotes to this Pur- 
poſe, © That the blind Servant beheld not the Pe- 
„ ril his Matter 9 was in, *till his Eyes were 
« opened by Miracle, and he found himſelf in the 
« Midft of Horſes and Chariots of Fire“. My 
Lords, thcſe Horſes and Chariots of Fire were not 
the Prophet's Enemies, but his Friends; nor was 
there any Danger to be feared from them; on the 
contrary, they were a Security from his Enemies; 
ſo that he plainly perverts the Senſe of that Text, 
to make a ſtronger . and more effectually 
to delude the People. | 

My Lords, The laſt Paſſage is in the laſt Page: 
He is ſtill talking of the Danger of the Church, 


and quotes a Text as in the Lamentations 22 | 
e re- 


« Though ſhe lies bleeding of the Wounds 
e ceived in the Houle of her Friends“. Indeed, my 
Lords, I can't find it there; therefore it ſeems to 
me to be a Lamentation of the Doctor's own making. 
Then he gocs on, „Though the Ways of Son may 
« mourn tor a Time, and her Gates be deſolate, her 
« Prietts ſigh, and ſhe in Bitterneſs, becauſe her Ad- 
e yerſarics are Chief, and her Enemics at preſent 
proſper; though among all her Lovers the has 
« few to comfort her, and many of her Friends have 
dealt treachcroufly with her, and are become her 
« Enemics”. My Lords, I mention theſe Paſſages 
only to ſhew, that the Doctor, by the moſt Pathe- 
tick Expreſſions of his own, mixed with theſe Texts 
of Scripture, endeavours to repreſent the Church 
of Eiglund to be in the utmoſt Danger. 

I ſhall trouble your Lordſhips no further with the 


Paſſages in this Sermon; but ſhould not omit to 


take Notice, that there is a Suggeſtion in the Do- 
ctor's Anſwer, that the Vote tour Years ago did 
not concern him; but that it related only to them 
that then did aſſert the Church to be in Danger: It 
he had minded the Words of the Vote, he would 
have found there was no Pretence for that Objecti- 
on; for it is, Whoever ſhall go about to inſinuate, 
« that the Church is in Danger under her Majeſty's 
« Adminittration ” ; which muſt relate to any Time 
during the Continuance of her Majeſty's Reign. 
And now, my Lords, I beg Leave to obſerve 
ſome Circumſtances attending this Offence, which 
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give it the higheſt Aggravation. That N 
which was publiſhed — Years ago, n arte 
chief Occaſion of the Vote in Parliament 85 Re 
Libel that reviled her Majeſty and her Adminiſtr : 
tion, as the Occation of the Danger of the C h ary 
The Author was pleaſed to conceal himſelf 3 
durſt not avow his Doctrine; but the Book r 
the Fate it deſerved : And from the Aſhes of * 
Phoenix aroſe another Memorial, with many of * 
lame virulent Expreſſions againſt her Maj elty's N 4. 
miniſtration, agreeing in the whole Scope of ic 8 
to the lame ſcandalous Purpoſe; but far excceg; we 
it in Malice and Inveteracy. = 8 
And this new Memorialiſt has preſumed to pub 
liſh his Seditious Reflections in the molt open 29 
ner imaginable ; firſt at the Aſſizes at Derby rag 
afterwards in the great Church of this Metropolis: 
and has thought fit to print and diſperſe about "fs 
ty Thouſand of them over the Kingdom. From 
whence could this extraordinary Zeal procced ? 
Was it to exhort Men to revere their Governours. 
and to ſubmit to thoſe in Authority over them ? 
Was it intended to preſerve Peace and Good-ili 
amongtt Men ? To promote Charity, Brotherly | 
Love and Affection? No, my Lords, there is plain 
Evidence to the contrary, Ex ore ſao judicabitur. 
He tells you the Reaſon of his Topicks in that 
Place; he ſays, he intended “ To open the Eyes 
of the deluded People in that great Metropolis ; | 
to ſet the rich and powerful Inhabitants right in 
« their Notions of Government in Church and 
State“. They were obliged to him for his pious 
Deſign, and tor inſtilling thoſe Doctrines, which, as 
your Lordſhips were told Yeſterday, would make 
their Religion, Liberty, Property, and all that is 
dear and valuable, Precarious: He tells you fur- 
ther, © That our Conſtitution of Church and State 
is vigorouſly attack'd from without, and lazily 
« defended from within; that there are Attempts 


“upon the Friends of the Church, to ſhut their 


« Eyes and Mouths, in order to Undermine and 
« Deſtroy them; that he thinks the Pulpit a pro- 
per Place for Politicks; and that it is the Bu- 
« lincſs of a Clergyman to ſound a Trumpet in S/n, 
to ery aloud and ſpare not”. And in his Pretace 
to the Derby Sermon he explains himſelf ſtill tur- 
ther upon this Topick, That the Church is thame- 
fully betrayed and run down ; that there arc 
“ ſome ſtill who will defend it with their Lives and 
« Fortunes”. And ſtates the Caſe as if there was 
an immediate Neceſſity to take up Arms for a Holy 
War upon this Occaltion, | 

My Lok This Crime is more heinous, for that 
there is the leaſt Reaſon for theſe Seditious Mur- 
murs, that has been in any Reign whatever, Is 
there any Invaſion or Attempt upon the Liturgy, 
even the leaſt Ceremony of the Church, or any 
Part of the Eccleſiaſtical Conſtitution ? Are her Re- 
venues impaired, or any of her Temporal Rights 


violated ? No, my Lords; but our Royal Sovereign 


has diſtinguiſhed her Care for this Church in a more 

eculiar Manner than any of her Predeceſſors; She 
hos given from her own Revenue to increaſe that of 
the Clergy, for their more creditable Support, and 
to enable them to preach ſound Doctrine tor the 
Welfare of her Subjects; nor is her Majeſty 
wanting to promote Religion, Piety and Virtuc, by 
her own Royal Example, the moſt effectual En- 
couragement. Theſe are the true Baſis of the 
Church, and the beſt Pillars to ſupport 1t. And 
what Occaſion was there for theſe Reffections on her 


Majeſty's Adminiſtration ? Has not that vencrable 
Bench 
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Bench given the World abundant Proof of their 
Care and Vigilance to preſerve that Church, of 
which they are the Guardians, by their Learning 
and unblameable Conduct; by their zealous and 
reſolute Defence of her in the worſt of Times, and 
-cainſtall her Enemies? It is very ſurprizing that a 
Contleman, whole Education has been in the F oun- 
tain of Learning and Religion ſo many Years, (who 
cannot be pretumed to Err through Ignorance ) 
that he ſhould preſume in his private to 
contradict the Senſe of the whole Nation, an caſt 
fluch Aſperſions on his Superiours. To what End 
could he ſo zcalouſly diſperſe his Notions, if not 
to animate a deluded People to the Execution of 
Seditious Deſigns. | 

It were to be wiſhed, that a Government could 
be ſupported by Mildneſs and Clemency; but ſuch 
is the State of depraved Nature, even theſe moſt 
itive-Obedicnce Natures, that they arc not con- 
tented to be only ungratetul tor the Benefits they 
enjoy from the Church and State, but they muſt 
Rebel againſt Principle, and fly in the Face of that 
,overnment from which they receive their Support 
and Protection. 1 

The Doctor cries aloud, and there are many 
others that ſpare not: Some have preſumed to cen- 
{ure this very Proceeding before your Lordſhips, as 
a Perſecution of the Church. And what muſt be 
the Conſequence of Tolerating ſuch bold and daring 
Spirits to go on in their ſeditious Practices! 

It your Lordſhips do not vindicate your own Re- 
ſolutions, and exert your Power and Authority to 
ſuppreſs that audacious and unparallel'd Inſolence, 
that daily flies abroad from the Pulpit and the Preſs, 
(Which, as the Doctor ſays truly, are become the 
Mints of Faction and Scdition) I may take Leave 
to ſay, there will be too much Reafon for his Af- 
ſertions of Danger both to Church and State: But 
the Commons are ſo well ſatisty'd of your Lord- 
ſhips true Concern for the Preſervation of our Con- 
ſtitution, that they cannot imagine you will ſuffer 
any Attempts that may be pernicious to the Wel- 
fare of the Goyernment, to paſs without condign 
Puniſhment 5 and therefore they entirely rely on 
your Lordſhips Wiſdom and Juſtice. 


Mr. Compton. MI, it pleaſe your Lordſhips, I 


am commanded by the Com- 
mons to aſſiſt in maintaining the Third Article of 
their Impeachment againſt Doctor Henry Sacheve- 
rell, which has been fully opened to your Lordſhips 
by the learned Gentleman that ſpoke before me. 

My Lords, The Commons think they have good 
Reaſon to aſſert, that Dr. Sacheverell, in his Ser- 
mon Preach'd at St. Paul's, doth falſely and mali- 
ctouſly contradict and arraign a Reſolution of both 
Houſes of Parliament, approved of by her Majeſty, 
and made publick by her Royal Proclamation. 

My Lords, Your Lordſhips cannot but have ob- 
ſerved, that it has been one of the conſtant Artifices 
of the Enemies of the preſent happy Eſtabliſhment, 
who very well know the juſt Value the People of 
this Nation have for the Eſtabliſhed Church, to 
ſuggeſt and inlinuate, that this Church is in a Con- 
dition of great Peril and Adverſity, in order to fo- 
ment Animolitics, and to cover Deſigns which they 
dare not publickly own. But how frequent ſocver 
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this has been, I believe I may ſafely affirm, that 


this ſcandalous and ſeditious Aſſertion was never 
ſo boldly maintained, nor with ſuch invidious and 
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aggravating Circumſtances; as by the Criminal at 
your Lordſhips Bar. 7 
The learned Society, of which hc is a Member, 
reaped ſuch ſignal, ſuch immediate Advantages 
from the Revolution, that he could not be unmind- 
ful, he could not be ignorant of the extreme Dan- 
ger from which our Laws and Libertics, our Church 
and Conſtitution were reſcued by his late Majeſty. 
But ſuch is his Ingratitude to our Great Deliverer, 
ſuch is his Inveteracy to the Reyolution, that he 
makes that very Revolution the Period of Time 
from whence the Enemies of our Church firſt hat 
Hopes to deliver her up to her worſt Adverſaries. 
Nor docs his 1 ceaſe there, but he endca- 


vours to perſuade the People, that from the Revo- 


lution to the preſent Time, there has been a con- 
tinued Series of Contrivances to ruin and deſtroy 
the Church: At the Revolution, by open Violence ; 
but Now, that is, under her Majcity's Adminiſtra- 
tion, by /ecret Treachery ; and fince neither the late 
nor the preſent Reign can eſcape his Invectives, for 
what Perſon he reſerves his n is ſub- 
mitted to your Lordſhips to determine. 

My Lords, I would not take up any of your 
Lordſhips Time unneceſſarily; but 1 muſt not con- 
clude, without expreſſing the Indignation the Com- 
mons have at his traducing and vilifying the laſt 
Parliament, by that odious Parallel in the twenty 
firſt Page of his Sermon preached at St. Paul's. 

My Lords, the Parliament he thus endeavours to 


blacken, was opened with ſo full an Appcarance in 


both Houſes, that her Majeſty obſery'd it with Sa- 
tistaction from the Throne; and at the ſame time 
her Majeſty with Grief obſerved the Malice of ſuch 
Perſons, who ſuggeſted the Church was in Danger; 
and detired the Aſſiſtance of her Parliament to 
diſcountenance and defeat ſuch Practices. And in 
Duty to her Majeſty, to ſecure the Quict and Peace 
of the Kingdom, and to diſappoint the Deſigns of 
the Enemies of our Church and Conſtitution, both 
Houſcs of Parliament came to the Reſolution, ſet 
forth by the Commons in the Articles of the Im- 
peachment which have been read to your Lordſhips. 
And the ſame Parliament proceeded in this and other 
Matters which were before them, with ſo much 
Vigour as well as Prudence, that in leſs than ſix 
Weeks her Majeſty graciouſly took Notice, that 
their Proceedings had had a good Effect all over 
Europe. And at the Concluſion of the Seſſion, her 
Majeſty, with great Goodneſs, declares how much 


ſhe was pleaſed to obſerve their Unanimity and Zeal 


throughout the whole Seſſion, againſt every thing 
that tended to Sedition. It was this Parliament that 
ſo chearfully concurr'd with her Majeſty in promo- 
ting and compleating the Union of the TWO King- 
doms. And it was the Gentlemen that N 
this Parliament, join d by the Repreſentative of the 
other Part of the United Kingdom, who readily 
and unanimouſly aſſiſted her Majeſty in diſappoint- 
ing the Attempt of the Pretender to her Crown, 
whoſe chief Dependance was in the reſtleſs and ar- 


bitrary Principles of ſome of her Majeſty's Subjects, 


ill- affected to their Country. 

And now, my Lords, is there any Ground to 
compare the dutiful Proceedings of fb a Parlia- 
ment, with what was done in thoſe unhappy Times, 
with which he would maliciouſly draw a Parallel ? 
No, my Lords. And J may fately venture to ſay, 
that tis impoſſible to find the leaſt Reſemblance be- 
tween her Majeſty's Glorious Reign, and that un- 
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tortunate Adminiſtration, except that there were 


then, as there are now, Mz:nifters of 


_—_ the Charch, who by their Fun#ion, 
2. Þ.is. being Meſſengers of Peace, ſet up to bt 

the Trumpeters of Sedition, and Iucen— 
diaries to Relellion. But, my Lords, the Commons 
hope, Thar the happy Period is now come, when 
even this Reſemblance ſhall have its Determina- 
tion; ivr they entirely rely on your Lordſhips 
ſuſtice to inflict ſuch an Exemplary Puniſhment on 
this Offender, as may deter others from endeavour— 
ing to diſtract the Kingdom with ſuch groundleſs 
Vittruſs and Jcalouſies tor the future. 


. = 5 Y Lords, Jam commanded | 
* 4 by the Commons of Great 


Britain to aſſiſt, and endeavour to make good, the 
important Charge they have Exhibited againſt the 
Criminal at the Bar: And becauſe J am leaſt able, 
amongſt all the Gentlemen that have that Honour, 
out ot Indulgence to me J am aſſigned to the Third 
Article, that wants leaſt to be ſupported. | 
The Scrmon preached by the Doctor at St. Paul's, 
and which has been read to your Lordſhips, from 
the firſt Word in the Title Page, to the laſt Line 


in the Concluſion, is one falſe, malicious, and ſedi- 


tious Aſſertion, That the Church of England was 


under the laſt Reign, and is under the preſent, in 


the utmoſt Peril and Danger. 


The Proclamation which your Lordſhips have 
heard mentioned, and which was deſigned by our 
glorious Qucen, from whoſe Speech it took its Rite, 
by your Lordthips, and the Commons who con- 


curr'd in it, to be a Warning to ſuch Incendiarics, 
as the Criminal, not to trumpet amongſt the People 


Suggeſtions ſo ſeditious, in order to cover Detigns 
more dangerous, and which, God be praiſed, they 


are not yet ſtrong enough, nor never I hope will 


be, publickly to own 5 ſhews this Malignant Of- 
fender committed this Offence in Defiance of her 
Majeſty, your Lordihips, and the Commons. 
The Proots, which almoſt every Gentleman has 
brought to the two preceeding Articles ; and thoſe 


particular Inſtances that have been ſo fully opened 


by theſe Gentlemen who have ſpoke before me to 
the preſent, ſhews that it would be vain in me, and 
miſpending your Lordſhips Time, to pretend to 
cntorce thoſe Points, already fo fully 5 good. 

[ ſhall therefore very ſhortly, though I hope very 
plainly, lay betore your Lordthips what are thoſe 
pernicious Deſigns the Doctor intends to cover, and 
at latt hopes to bring to paſs, his Preaching, 


Printing, and Publiſhing, not only round this King- . 


dom, but amongft his Friends on the other Side 
ot the Water, this ſeditious, I may ſay, rebellious 
Diſcourſe, tor which he ſtands at preſent Impeached 


by the Commons. 


And as it has been ſhewn your Lordſhips, by the 
Gentlemen that made good the firſt Article, that 
the Doctor, by reflecting on the Neceſſary Means 
to bring about the Revolution, the Foundation on 
which our preſent happy Eſtabliſhment is built; by 
atterting that her Majetty ought to depend upon no 
other Title to the Crown but her Hereditary one; 
delign'd, by ſuch deſtructive Poſitions, to bring back 
the Pretender, with Popery and French Tyranny 
attending him, to govern the State. 

So it is as plain, from the whole Scope of his 
Sermon, that the Doctor, and all thoſe in Combi- 


nation with him, having nothing more at Heart 


oO 


than to dettroy the preſent Church, as Eſtabliſhed 
by the wholcfome Laws of this Land, and that be- 


cauſe it's moſt conſonant in its Doctrine and Diſci- 
pline to that of the Primitive Chriſtians, of any fince 
the Time of the Apoſtles; and conſequently leſ 
agrecable with the Haming Opinions of ſuch Fir. 
brands, who know not of what Spirit they are of | 
And this in order to ſet up a Scheme of a Church. 
agreeable to the Tyrannical one they have projet. 
ed for the State: A Church, the Do&or's I mean 
though in Pretence Proteſtant, that would he ready 
ſoon to be turned into a Monſter, by adding 10 

ſelf a Popith Head. IS 

A Church that will deſtroy all thoſe that 
brought about, and have ſince ſupported the hap- 
py Revolution. 

A Church, which upon Anti-Chriftian Principles 
ming Burning tor Conſcience- axe; which the 

Doctor, like thoſe wicked Men whole Mercics arc 
Cruel, calls wholeſome Severities. 

A Church that will turn all the Bleſſings We 
enjoy under the preſent Adminiftration, into alt 
thoſe Miſerics we got rid of by the late Glorious 
Revolution. 

I cannot doubt therefore but your Lordſhips will 
out of Duty to the beſt of Queens, and in Juſtice 
to your Lordſhips and the Commons, deter others 


trom ever being guilty of the like Heinous Ot 


tence. 1 


Lords, This Article of the 
Mr. Dolben. Commons Impeachment con- 
tains one Criminal Poſition, That the Church of 
England is now in a Condition of great Peril and 
Danger under her Majeſty's Adminiſtration, ag- 
gravated by an odious Parallel that affords a preg- 
nant Proot of the true Spirit and Detigns of this 
bold Offender. | | 
The Accufation has already been fully made out 
by plain and poſitive Words in his Sermon; from 
which, as well as from many other Paſſages, I ſhall 
beg leave to ſubmit to your Lordſhips judgment, 


whether that wicked Parallel may not juſtly be 


turn'd upon him, Whether there 1s not more than 
Suſpicion that he, and all his Abettors, are conſpi- 
ring the Ruin and Deſtruction of the Church, when 
under the Diſguiſe of a Faſe Zeal they proftitute 
her Sacred Name, to carry on dark and dcep 
Deſigns, fatal both to Church and State. 

T thall only briefly take Notice to your Lord- 
ſhips, that the Guilt of this Offence ariſes from a 
plain Contempt of her Majeſty's Proclamation, and 
of the Reſolutions of both Houſcs of Parliament; 
moved by no Inducement, but an Fagernets and In- 
duſtry not to let any Shadow or Colour eſcape, 
that may contribute to his Part in the grand De- 
ſign, to be only effected by ſomenting Diviſions and 
Diſtractions amongſt us. ; ps 

But, my Lords, in order to unvcil the Doctors 
Pretences, and to take away his trivial Excuſcs, 1 
beg leave to repreſent to your Lordſhips, that it 
the whole Legiſlature had not, from a full Con- 
viction of the Church's Security and Safety, laid 
a ſevere Injunction againſt the Publiſhing ſuch a 
falſe and pernicious Suggeſtion, yet evident Truth 
ought to have taught him not to have tranſgreſs d 
in ſo notorious a Manner. 

My Lords, When it appears that the Church has 
the Sanction of ſo many and ſo good Laus tu eſta- 
bliſh and defend it; when the Veneration and Devo- 
tion to it, of ſo great a Majority of the People, > 
ſo viſibly fix'd in their Hearts, that the bad Fxam- 
ples and 15 Behaviour of this Falſe Þro- 


ther, of ſeveral others of the ſame _— 
AY 
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have not made the leaſt Abatement, or e 
to its Diſadvantage 3 when the Parliament on a 
Occaſions appears ſo forward and unanimous in 
their Zeal and Affection tor it; when tis fecom- 
mended and illuſtrated by the Learning, Pict , Wit- 
dom, Charity and Chriſtian Moderation of ſo ma- 
ny of its chief Paſtors; but above all, When tis 
under the Protection and Government of a Su- 

reme Head, a true and conſtant Defender of its 
Faich and Diſcipline, who having already expoſed 
her Royal Perfon to Hardſhips and Dangers, to 
reſcue it in a Time of its utmoſt Peril, does con- 
tinuc daily to inaniſeſt the ſame Devotion, Piety 
and tender Concern for it: Under this owerful 
Alliance for its Support, can ought but Malice and 
Envy at its Proſperity, can any one but an Incen- 
diary or diſguis'd Enemy inſinuate, that the Church 
of England is not fenced and fortified with an im- 
pregnable Barrier againſt all Danger, trom open 
Attacks or Violations ? 

'Tis true indeed, my Lords, that no human Care 
or Volicy can prevent the Attempc3 and ſecret Con- 
ſpiracies of inteſtine Traitors. Vipers in the Bo- 
tom may ſting, though the Body be covered with 
the ſtrongeſt Armour. All that can be done 1s, to 
be watchlul to diſcover and expoſe the Hypocrite, 
to detect and puniſh his Crimes. The Commons, 
on this Occalion, arc here exerting their Part of this 
Duty, fully aſſured of Succeſs from your Lordſhips 
equal Zeal and Juſtice. 

My Lords, You have now brought to your Bar 
a Clergyman, bound, by the ſtrongeſt Ties and 
Duty of his Function, to Inſtruct and Propagate the 
Neccſſary Means for the Peoples true Happineſs in 
this World, as well as the next; yet your Lord- 
ſhips will find him proved to be a Trumpeter Itine- 


rant of Sedition and Rebellion, firſt at Derby, then 


in London; an Agent detached from that dark Ca- 
bal, whoſe Emiſlaries appear in all Shapes, and al- 
molt in all Places; an Aſſerter of ſuch peſtilential 
and unparallel'd Doctrines, as at once overthrow the 
whole Conſtitution both of Church and State. He 
may perhaps urge a Precedent, in which it has been 
pleaded, and from the ar . that an urgent Ne- 
ceſſity can juſtify the Breach of Laws; and from 
others, that in particular Caſes they may be diſ- 
penſed with; but this Gentleman muſt be allowed 
the Infamy, to have ſtretched and improved thoſe 

ernicious Penets to the exalted Height of ma- 
Ling all our Laws, Liberties, Religion, and Lives, 
held only at the precarious Pleaſure of any bold In- 
vader; tor nothing can be a plainer po or 
Conſequence, when 'tis taught, that no Oppreſſion, 
no Violation can juſtity an Oppoſition to it. 

My Lords, The Commons have brought this Of- 
fender before you, with a View, not only to detect 
and puniſh his Offence, but to obtain an Occaſion 
in the moſt Publick and Authentick Manner to avow 
the Principles, and juſtify the Means, upon which 
the preſent Government and the Proteſtant Succeſ- 
fion arc founded and cſtabliſhed ; and this more out 
of a generous Concern for Poſterity, than for our 
own preſent Security. My Lords, we are ſo ha Py 
as to. have a Sovereign on the Throne, who Cc 
Goodneſs, Juſtice, and Piety leaves no Room for 

the leaſt Fear or Jealouſy ; but we hope the Re- 
cord of this Procceding will remain a laſting Mo- 
nument, to deter a Succeſſor, that may inherit 
her Crowns, but not her Vertues, from attempting 
to invade the Laws, or the Peoples Rights; and if 
not, that it will be a noble Precedent to excite our 
Polterity to wreſtle and tug for Liberty as we have 
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done. My Lords, I doubt not but her Majeſty will 
with the greateſt Satisfaction, ſce the Government 
thus put upon a right and equal Foot, ſince there- 
by thoſe Bleſſings will be ſecured to future Ages, 
which her happy Reign has Planted amongſt Us, 
ſince thereby (he will entail a laſting Felicity on her 
People, and prevent thoſe real Dangers both to 
Church and State, which at this Time are fo falſly 
inſinuated. But my Lords, if this ſhould not now 
be effectually obtaincd, and by ſuch wholctome Se- 
veritics as the Doctor applauds and recommends, 
give me leave to conclude, with a juſter Complaint 


than that in his Anſwer, That hard is the Fate of 


that People who after having been twenty Years in 
War, in Conjunction with ſo many great Allies, 
with the Expence of ſo much Blood and Treaſure, 
contending only againſt 'Tyranny and Oppreſſion, 
and which we may juſtly hope is at laft ſubdued, 
ſhall then fee all Europe enjoy the Fruits and Bene- 
fits of our Labours ; Fray at the fame Time, tho? 
her Majeſty's well choſen Genera! ſhall at laſt bring 
home Pra as he has ſo often the Laurels of 
Victory, to lay with humble Duty ac her Royal 
Feet, yet we, only we, mult be rendered uncapable 
of the common Rleſſing, betraved at home to à per- 
petual Condition of Bondage, by ſuch Tas Brethren 
as are at your Lordſbips Bar. | 


Then the Lord Haverſbam moved to Adjourn to 
their Houſe above; and being returned, and ſeated 
as before, Proclamation for Silence was made by 
the Serjcant at Arms. | 


Lord Chancellor. Mr. Dollen, the Lords have 
taken Notice that at the Concluſion of what you 
ſpoke, you us'd this Expreſſion, * as are at your 
Lordfips Bar; which Words are ſo general, that 
their Lordſhips are of an Opinion that they want 
an Explanation. : 

Mr. Dolben. My Lords, thoſe Words had rela- 
tion only to the Prifoner at the Bar. 


Lords, Your Lordſhips 
have heard the three firſt 
Articles of this Charge largely ſpoken to; it is 
my Duty, in Obedience to the Command I have 
cen Honoured with by the Commons, to make 
good the Charges in the Fourth. I am ſenſible how 
unequal I am to ſuch a Work, both from my 
want of Capacity, and my preſent Indiſpoſition; 
but however, in ſuch Mannner as I can, I ſhall en- 
deavour it. | 
This Article ſets forth, That He the ſaid Henry 
Sacheverell, in his {aid Sermon and Books, does 
tally and malicioufly Suggeſt, that Her Majeſty's 
Adminiſtration, both in Eccleſiaſtical and Civil Af 
fairs, tends to the Deſtrufion of the Conſtitution ;, 
and that there are Men of Characters and Stations 
both in Church and State, who are Falſe Brethren, and 
do themſebves weaken, undermine, aud betray, and do 
encourage and put it in the Power of others, who 
are profeſſed Enemies, to overturn and deſtroy the 
Conftitution and Eſtabliſhment And chargeth her 
Majefty, and thoſe in Authority under Her, with a 


Serj eant Parker. 1 


general Male-Auminiſtration; and as a public In- 


cendiary, he perſuades her Majeſty's Subje#s to keep 
up a Diſtindion of Factions aud Parties, inſtills 


— 


* Exception had been taken, that the Mord are might carry the 


Reflection to the Council and Sollicitor aſſigned & the Lords to aft 


Dr. Sacheveiell, who were alo at the Bar. | 
| groundls/5 
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Troundleſs Jealouſies, and foments Deſtructive Di- 
wifrons among them, and excites and ſtirs them up 
to Arms and Violence And, that his ſaid Mat:- 
cious and Seditious Suggeſtions may make the ſtronger 


Laupreſſious upon the Minds of her Majeſty's Sub- 


jects, he the ſaid Henry Sacheverell does wicked!y 
coreſt and pervert divers Texts and Paſſages of Holy 
Seripture. | | 

This Article in general, is a Charge of Sedition 
under feveral Aggravations, and made good by al- 
moſt every Part of the Sermon and Dedications, 
read before your Lordſhips in Evidence. 

The avowed Deſign of the Sermon, is to repre- 
ſent the extreme Perils and Diſtreſſes of the Church 
and Conſtitution from Falſe Brethren, that are 27 
the Adminiſtration, and countenanced by it. 

He repreſents the Church in the utmoſt Extre- 
mity, thoſe Fences broken down, without which 
the is H and unguarded, her Altars and Sac ra- 
ments projiituted, her ſelf deſerted, betrayed, un- 


dermined, and perſecuted with open Violence, bleeding 


of her Wounds, her Enemies openly calling for her 
Deftzufion. | 

The Nation, ſunk into the loweſt Degree of Cor- 
ruption, ſwarming and over-run with 4#heifts, De- 
i/ts, Socinians, Hypocrites, Villains, Rebels, Tray- 
tors, Correſpondents with the Devil, nay, with Men 
that are themſelves the worſt of Demons. 

The Government, ſo far from app a Re- 
medy, that all this is done Openly, with Impunity, 
without Diſcouragement + Nay, the Perſons from 


whom the Miſchiets ariſe, are iger d to form them- 


ſelves into Seminaries, to Propagate Atheiſm and 
other Helliſh Principles; are let into the Admini- 


 firation, they are in Places, Places are given them 


as the Reward of betraying their Parties, they en- 


ers all Places, they are Perſons of Characters and 


Stations, nay, they are Chief. 

Nor is this done in any Repreſentation to thoſe, 
that by making new Laws, or putting in Execu- 
tion the Old, might regularly cure theſe Miſchiets ; 
but in a popular Harangue from the Pujpit Not in 
Terms of Lamentation, not as Grounds of Humi- 
liation, or in a Language that might become one 
that thought the only Arms of the Church to be 
Prayers and Tears, but with all Malice, Bit- 
terneſs, Reviling, Inſolence, endeavouring to raiſe 
in his Auditors the Paſſions himſelf puts on, 
and pointing out (as far as he dares) to Arms 
and Violence tor a Cure, and not ſo much as er- 
14/7 any other. | 

Theſe are the Colours in which he Paints our 
Condition, and thus he chuſes to ſhew the Zeal and 
Duty he profeſſes to the Beſt of Queens. 

But ſince he pretends in great Meaſure to deny 
or evade the Charge, it may not be amiſs to look 
a little more particularly into his Sermon, and take 
a View of the Scheme of it, and of ſeveral Paſſages 
therein. | 

'The Crime he profeſſes to ſhow the Miſchiefs of 
in this Sermon, is fa!/e Brotherhood + The Method 
he propoſes to Treat ir in is, | 

1. To deſcribe the Crime, and to ſhow who are 
Falſe Brethren, and upon what Accounts; and he 
conſiders it both with ReſpeC to the Church and 
to the State. | | 

2. To ſhow the Dangers: And 

3. The Guilt and Folly of this Sin. And 
J. (That it may appear that all the Crimes and 
all the Treacheries he mentions are not mere Sup- 
politions, but Realities, at this Time,) He under- 
takes, as a Conſequence of all, to fhew what mighty 


Reaſon we have at all times, more eſpecially 45 
PRESENT, to flick to the Price; 0 
Church aud Conſtitution, and to beware of, and y, 8 
all thoſe falſe Bret hren who deſert or betray them 4 
I believe the firſt Clauſe of this Article will ſc 
clearly be prov'd from the Paſſages that more d 
rectly concern the Second and the Third, that 1 
deſire, for ſaving your Lordſhips Time, to bes; 
with thoſe two Clauſes, and then to return to Ne 
Firſt afterwards. | 8 
I begin therefore with the ſecond Clauſe, 777 
the ſaid Henry Sacheverell, in his Sermoy and 
Books, doth falſiy and maliciouſly Suggeſt, that 
there are Men of Characters and Stations in Church 
aud State, who are Falſe Brethren, and do ti en ſelpes 
weaken, undermine, and betray, and do encourage and 
put it in the Power of others, who are profeſſed Eye 
Nies, to overthrow and deſtroy the Conftitution and 
Eftabliſhment, 
To make this out, I beg leave to obferve, that 
in entring upon his ſecond Head, that is, to ſhow 
the great Peril and Miſchiefs of theſe Falſe Bre- 
thren both in Church and State, he aſſerts, pag. 1 $. 
That they weaken, undermine, and betray in then- 
ſelves, aud encourage aud put it in the Power of 
our profeſs'd Enemies to overturn and deſtroy the 
 Conftitution and Eſtabliſhment of both. This there- 
fore runs through his whole Diſcourſe ; and, being 
affirm'd of Falſe Brethren in general, muſt be ap- 
plicable to every ſort of falſe Brother. If then 
there be any Perſons Ll Chara#ers and Stations 
whom he repreſents as Falſe Brothers, then he has, 
in the Place mentioned, affirm'd of THEM, and 
undertaken to prove, that 'T HEY weaken, un- 
dermine and betray, and put it into the Power of 
others to overturn and deſtroy the Conſtitution and 
Eſtabliſpment. 0 3 
And as to that, he comes under his third Head, 
pag. 21. to ſhow the Malignity and Guilt of this 
Sin, in reſpe& of the World, and begins it thus, 
(pag. 21, 22.) „What a vaſt Scandal and Offence 
« muſt it be, to all Perſons of Piety and Integrity, 
« to ſee Men of Characters and Stations thus fhift 
« and 5 with their Principles, and ſtart- 
ing from theig Religion, upon any Occaſion of 
« Difficulty or Trial, and like the Diſciples flyin 
« from and forſaking our Saviour, when his Lk 
lay at Stake; to fee Mens Opinions lit as looſe 
« almoſt as their Garments, to be put on or off tor 
Convenience; what can unwary Perſons conclude 
from this Tergiverſation and . but that 
« all Religion is State-craft and Impoſture ? That 
&« all Godlineſs is Gain, and that the Doctrines of 


te Church lie not ſo much in her Articles, as her 


- 


« Honours and Revenues ? 
This is a full Charge of Falſe Brotherhood upon 
thoſe Perſons of Charadiers and Stations, and exenm- 
Plifying in them the Malignity of that Crime, which 
is the Subject of his Diſcourſe : The Conſequence 
is plain, that he here charges them with Falſc Bro- 
therhood, and having before aſſerted, That a/! /ach 
Falſe Brothers weaken, undermine, and betray, and 
put it into the Power of others to overturn and de- 
ftroy the Conſtitution and Eſtabliſpment; he has not 
only ſuggeſted but maintain'd, that there ar Per- 
ſons of Chara@ers and Stations that weaken, under- 
mine and betray, and put it into the Power of others 
to deſtroy the Conftitution and Eftabliſhment. 

In his Anſwer, put in before your Lordſhips to 
the Articles of Impeachment, he would divide the 
Charge in this Clauſe; and (1.) as to the ſuggeſt- 


ing that there are ſuch Perſous who are m_ 
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he ſays, That if he had ſaid there are Per- 
fous of Charatters and Stations that are Falſe Bre- 
thren, not reſtraining it to the higheſt, it would not 
be either falſe, malicious, or highly Criminal, 
(2.) As to the weakening, undermining, and be- 


thren: 


traying in themſelves, and putting it into the Power 
of profeſſed Enemies to overturn and deſtroy the 
Conſtitution, he ſays, he has not ſuggeſted that of 
Perſons of Characters and Stations; but the men- 
tion of thoſe Perſons, and the Expreſſion of 
weakening and betraying in themſebves, and enabling 
others #0 deſtroy the Conſtitution, are twelve Pages 
aſunder. | : | 

(;.) He mentions ſome, which he thinks do 
weaken and betray the Conſtitution, but has not 
| {aid any of them are Men of Characters and Sa- 
tions. . 5 | 
In anſwer to theſe Gloſſes, I might ſay, that if 
this were meant, bot of the higheſt Characters and 
Stations, nay though it were zzze too, the affirm- 
ing this of them would be Criminal, and in the 
manner he does it, highly fo. All ſubordinate Ma- 
giſtrates, of whatever Station, may be regularly 
complained of, and calbd to account; but the 
Meaneſt are not to be traduced and libell'd, nor 
the Government upon their Accounts. 

But this I offer. The Words, if not reſtrained 
to thoſe of higheſt Characters and Stations, neither 
are they reſtraiud to the loweſt; and, in Truth, 
ſtrike all, and fo were intended, as other Parts 
ſow. *** 
Ic is no Excuſe, if he ſcandalizes Perſons of the 
hizheſt Characters and Stations, that he does not 
ſcandalize them on. 

It is no Excuſe, when he ſpeaks opprobriouſly, 
in general Terms, of Men of Characters and Stati- 
ons, without diſtinguithing to his Auditory, to di- 
{tinguiſh zpoz his Defence, and pretend he meant 
only ſome few of the meaner Sort; that is, that 


when he was ſpeaking of the Miſchief and Malig- 


nity of this Crime, aad ſhowing how Great it was, 
his Aſſertion concerning Men of Characters and 
Stations in general, was meant only of thoſe, in whom 
the Miſchief and Malignity is /eaft, BO”. 

No, it is a general Arraignment of the Govern- 


ment throughout, and as ſuch he muſt Anſwer for 


it. And to put this out of Doubt, he has told us, 
Page 26. in Scripture Words, That the Charch's 
Advei ſaries are chief. 

For what he talks of ſeveral Senſes, in which he 
ſays he takes Falſe Brethren in the Sermon, tis not 
at all material in what Seuſe he charges thoſe Per- 
ſons with Falſe Brotherhood, if iz Conſequence 
thereof he charges them with betraying the Church, 
and empowering its Enemies to deſtroy it. The 
charging them with being Falſe Brethren, had been 


a Fault, as that is a Term of Reproach, which, 


with him, carries juſt as much Malignity as he 
pleaſes, even to fſerething analogcus to the Sin 
againſt the Holy Ghoſt, and rendring them the worſt 
of Demons. But the Streſs of this Accuſation, is 


the Treachery they are charged with as Falſe Bre- 


ihren. | 

2. In the next Place, therefore, he denies that 
Part of the Charge; and for this ſhrewd Reaſon 
that the Two Expreſſions are Twelve Pages fans 
der: An Anſwer I admire to ſee put in upon ſo 
folemn an Occaſion ! As though the Falſe Brother- 
hood he ſhows the Danger of, and the Falſe Brother- 
hood he ſhows the Malignity of, had no Relation to 


one another, becauſe Twelve Pages aſunder. 
Vol. V. 8 | 
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3. He mentions ſome that he affirms to be Ma- 
keners and Betrayers, &c. but ſays he does not ſug- 
geſt thoſe to be Men of Characters and Stations, 
All the Inference to be drawn from that, is, either 
that there are, beſides thoſe, ſome other Weakners 
and Berrayers, that are Men of Characters and Sta- 
tions; or that ſome of theſe are Men of Characters 
and Stations, though he have not ſaid ſo; which is 
no Excuſe for him, For though he have not de- 
ſcrib'd every Sort of Weakner or Betrayer; and 
though he have not told us which Sort of Weakner 
or Betrayer he ranks the Men of Characters and 
Stations under; yet he has in general charg'd Men 
of Characters and Stations with Falſe Brotherhood, 
and as Falſe Brethren to be Weakners and Betray- 
ers, Cc. | | 

I'N the next Place, I would lay before your 

Lordſhips the Proof of the Third Clauſe of this Ar- 
ticle, which ſays, That Dr. Sacheverell charges Her 
Majeſty, and thoſe in Authority under Her, with a 
general Male- Adminiſtration. Every Part of the 
Sermon makes out this, repreſenting the whole Na- 
tion in the utmoſt Diſorder and Confuſion, and the 


Magiſtrates, inſtead of apphing a Remedy, rather 


zncreafing the Diſtemper. 

Page the 14th is a very home and a direct Charge 
upon the Government. It comes under that Part 
of the Sermon, where he 1s deſcribing Falſe Bre- 
thren with Relation to the State, And when he has 
declared very largely what they do, and what they 
hold; he goes then to what they are ſuffer d to do- 
He ſays, Theſe Falſe Brethren in our Government 
* do not ſingly, in private, ſpread their Poiſon ; but 
(what is lamentable to be ſpoken) are ſuffer'd to 
combine into Bodies and Seminaries, wherein A- 
© theiſm, Deiſm, Tritheiſm, Socinianiſm, with all 
* the Helliſh Principles of Fanaticiſm, Regicide 
and Anarchy, are openly profeſs'd and taught, to 
© corrupt and debauch the Youth of the Nation in 
© all Parts of it, down to Poſterity, to the preſent 
Reproach and future Extirpation of our Laws and 
* Religion. 

The ſuffering theſe Things is a direct Charge up- 
on the Adminiſtration; and he in Effect declares it 
fo, when he concludes, that this is to the Reproach 
of our Laws and Religion; that is, of thoſe that do 
not mend, or do not execute the Law: And he 
brings it home to the firſt Clauſe, when he declares 
the Conſequence to be the Extirpation of our Laws 
and Religion. 

The Paſlage I before read, Page 22. concerning 
Perſons of Characters and Stations, likewiſe proves 
this : For, what can bea greater Charge upon the 
Adminiſtration, than to accuſe the Miniſtry of put- 
ting into publick Stations Falſe Brethren, that betray 
the Church, and empower others to deſtroy it > That 
the Expreſſion there is ſo general, as to reach all 


cc 


cc 


in publick Stations, I have before obſerv'd; and 


that it is ſo meant, may be thus made plain. In 


the ſame Paſſage he is apprehenſive that thoſe Per- 


ſons Behaviour ſhould give Occaſion for believing 
Religion to be but State-Craft ; that is, a Stratagem 
us'd by the State to ſerve its own Ends: © T hat 
* the Doctrines of the Church lie not ſo much in its 
Articles, as its Honours and Revenues” ; which 
Honours and moſt tempting Revenues are in the 
Hands of the Crown, and thoſe that are byaſs'd 
by them, muſt be byaſs'd by the Crown and the 
Adminiſtration, 
Page 23. A Falſe Brother is repreſented as r&- 
* linquiſhing his old Friends and Principles, and be- 
| 4 X * traying 
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* traying his ow Party for the little ſordid Lucre of 
ce Place or Preferment”, Here is a plain Repre- 
ſentation of a Villain, ſelling his Conſcience ; the 
Price is Place or Preferment, the Buyer that pays 
him that Price, muſt have the Diſpoſal of thole 
Places and Preferments; ſo that, thoſe Falſe Bre- 
thren are not only ſufer'd, but made ſuch by the 
Adminiſtration. 

That the Falſe Brethren, which he mentions, as 
put into Places, are put in by our Governors, he 
plainly ſuggeſts, Page 18. when he bids the Gover- 
nors conſider whether they are fit to be entruſted, eſ- 
pecially with the Guardianſhip of our Church and Crows : 
For to what Purpole is that qualiſied Admonition, 
if the Governors put fuch Perſons into no Places 
at all? Admonitions to Temporal Governors, with 
reſpect to meer Matters of Government, tend only 
to affront em, if preſent, but can have no other 
Effect, when they are abſent. 

Let the Preface to the Derby Sermon, without 
any Obſervation or Comment upon it, conclude this 
Head : © Now when the Principles and Intereſts of 
* our Church and Conſtitution are ſo ſhamefully 
* betray'd and run down, it can be no little Com- 
* fort to all thoſe, who wiſh their Welfare and 
&* Security, to ſee, that notwithſtanding the ſecret 
% Malice and open Violence they are Perſecuted with, 
te there are ſtill to be found ſuch worthy Patrons 
* of both, who dare own and defend them as 
gell againſt the rude and preſumptuous Inſults 
&* of the one Side, as the baſe undermining Trea- 
* chery of the other. For I omit to repeat what 
has been obſery'd upon the Third Article, or upon 
the former Clauſe ſpoke to by my ſelf. 


I RETURN now to the firſt Clauſe of this 
Article, which runs thus: That he ſugge/ts that 
* Her Majeſty's Adminiſtration, both in Church and 
ce State, tends to the Deſtruction of the Conſtitu- 


«K ,- 
on. 


This is made out from what has been ſaid on 


the other Two; for, if Men of Characters and 
Stations in Church and State, that betray our Con- 
ſtitution, and encourage and enable others to deſtroy it, 
come into their Places through the Adminiſtration; 
if the general Male-Adminiſtration of Her Majeſty 
and thoſe in Authority under Her, conſiſt in Part, 
in Preferring and Encouraging, at leaſt not Diſcou- 
raging thoſe Perſons that betray and deſtroy the Con- 
ſtitution; the neceſſary Conſequence is, that all 
thoſe fatal Miſchiefs complain'd of ariſe from the 
Adminiſtration, which therefore plainly tends to the 
Deſtruction of the Conſtitution, | 
Beſides, having involv'd all thoſe, in this De- 


| ſcription of Falſe Brotherhood, who defend Tole- 


ration; and having declar'd the Church's Adver- 
ſaries Chief : Conſidering who 7s Chief, and what Pro- 
miſes have been made for Continuance of the Tole- 


ration; his Infolence ought to be treated rather 


with Indignation and Contempt, and a juſt Puniſh- 


ment, than vouchſaf'd an Anſwer. | 
As to the next Clauſe ; And as a Publick Incen- 


© diary, he perſuades Her Majeſty's Subjects to 


* keep up a Diſtinclion of Factions and Parties, in- 
« ftils groundleſs Jealouſies, and foments deſtru- 
* Give Diviſions among them, and excites aad ſtirs 
them up to Arms and Violence“; tis ſufficient in 
mort to ſay this: | 


What he advances againſt the Foundation of the 
preſent Eſtubliſoment, and againſt the Adminiſtration, 
is as an dacendiazy. 


That he perſuades Men to keep up 7. 
and inſtils groundleſs Fears and roy 
them, is plain, from the Drift of all he ſays; fro 
his Language of Frſaking old Friends and Pini, = 
Betraying their Party, which he makes to be the 3 
Crime of thoſe in Places, and goes ta ſhew the D, 8 
of it, pag. 23. OY 
And though he pretends, in his Anſwer. 
invites Schilmaticks into the Church, * * 
thoſe Terms, that they comply with his Notions 20 
a Tittle : He makes no Allowance for Human Prall 
ty, for Prejudice or Ignorance, and in ſome Inſtances 
expreſly difallows *em; and thoſe who are to HEY 2 
as to fancy the Church in any Particular not to de 
in the right, though in all others they would fig. 
cerely and conſtanth conform to it, even they muſt 
continue Schiſmaticks ſtill: If, with theſe miſtaken 
Opinions, they Communicate with the Church 
they are Falſe Brethren, and as ſuch to be abhorr d. 
And yet if they do not, they are not to be Tolerated 

Nay, whoever has fo much Compaſſion for fach 
a Cafe, as to think it might be Tolerated, is a falſe 
Brother too, as defending Toleration, which is gi 
ving up one Point of the Diſcipline of the Church — 
encouraging the Schiſm. 3 : 

For, though he ſeems in Midi to approve of an 
Indulgence to Conſciences truly ſcrupulous, yet in 
Reality he approves none; ſince he admits not an 
one to have a Conſcience truly ſcrupulous that dif- 
fers from him, but all ſuch are Falſe Brethren, Mil- 
lains, and to be ſtigmatiz'd with all the other Names 
of Reproach he is ſo liberal of. 

As to Fears and Jealouſies, thoſe are naturally 
produc'd by theſe Repreſentations of the Dangers 
the Church and Conſtitution are in; and as thoſe 
Dangers are meerly imaginary, thoſe Fears and Jea- 


louſies are groundleſs. 


As to his inciting Her Majeſty's Subjects to Arms 
and Violence, that he does it, is moſt manifeſt. 

The ſpreading among the People ſuch hideous 
Repreſentations of an evil Government, ſuch Out- 
cries of the Church aud true Religion being undermin d, 
betray'd and exposd by thoſe in the Adminiſtration, 
naturally tend to Rebellion. And therefore at 
Common-Law, as we find it expreſs'd in our 
Law-Books, to © bear the People in Hand (I give 
the very Words) that the King's Government was 
erroneous, heretica! or unjuſt, whereby the manner of 
the Government was Arraignd or Impeach'd, was 
High Treaſon, 

'The Paſſion, Heat and Violence in this Sermon 
preach'd in publick, could be intended for nothing 


| elſe but to raiſe the Paſſions of thoſe that heard it. 


The People are call'd upon to put on Reſolution 
and Courage ; they are aſſur'd the Cauſe at preſent 
requires the braveſt Reſolutions ; he exhorts them 
ro contend earneſtly for the Faith ; having elſewhere 
ſhewn againſt whom, againſt Falſe Brethren, againſt 
the Enemies he had deſcrib'd, ſuch as have Places 
and Preferments, are Men of Characters and Stati- 
ons; ſuch as are Chief and at preſent proſper, and 
denounces Me againſt the fearful Heart and faiut 
Hands. 

The Expreſſion of ſtanding by Her Majeſty with 
Lives and Fortunes, and of Sacrificing them in Her 
Service, being now become a familiar Phraſe, for 
aſſiſting Her in War, thoſe Expreſſions are affected. 


2 — 


* In William's Caſe in 2 Rolls Reports, pag. 89, 90. 


In 


1709. 

In the Dedication of the Derby Sermon he extols 
choſe, who are for maintaining what he calls for- 
Alen Truth, with their Lives aud Fortunes, 

And in the Sermon at St. Paul's, pag. 9, 19. the 
Neadineſs to Sacrifice Lives and Eſtates in Vindica- 
tion of the Church, 18 repreſented as 10 Noble a Re- 
{lution, that in Compariſon to that, Obedience to 
her Precepts, that is, a good Life, is but as the one 
hing neceſſary in the Goſpel, only an extraordinary 
pitch of Perfection, only as the ſelling all his Goods, 
and giving the Price to the Poor, was to an exact 
Obſervance of the whole Moral Law. : 

But in the Dedication of the St. Paul's Sermon 


he ſeems to avow this Deſign ; he pretends not his 


« 


Sermon to be Chriſtianity, but owns it to be Poli- 


ticks, not preaching Peace, but ſounding a Trumpet. 
For he ſtates the Objection, that the Pulpit is not a 
Place for Politicks, and that tis the Buſineſs of a 
Clergyman to preach Peace, and not to ſound a Trum- 
bet. What's his Anſwer ? Does he deny the Ob- 
jection to extend to himſelf? No, he admits it, 
and juſtifies it by Pretence of a Divine Command, 
and treats the Maxim laid down in the Objection 
with Scorn, as contrary to the expreſs. Word of 


God. 


ſ-ems firſt to repreſent it as inconfiſtent with his 
Poſition of the utter Illegality of Reſiſtance to the 
Supreme Power on any Pretence whatſoever, and 
with his Profeſſions of Loyalty to Her Majeſty ; and 
then attempts to coufute it (as his Expreſſion is) by 
a Paſſage in the Derby Sermon. 

As for the latter, I think it rather a Juſtifica- 
tion of the Charge; for the Paſſage aſſerts, That 


every Man has, by God and Nature, a Commiſſzon to 


ENGAGE the Enemies of the Conſtitution; that is, 
(as he has painted them) the Queen and Her 
Miniſtry. | | | 

The other is founded on a Suppoſition that he 
3s never inconſiſtent, a very civil Compliment to 
himſelf, but as it happens, very falſe, 

But to conſider this Part of the Anſwer a little 
more particularly. As he has here manag'd the 
Matter, I own there is 2 this Particular no Incon- 
ſiſtency. We ſay, he has ſtirr d up Her Majeſty's 
Subjects to Arms and Violence: He lays, he has de- 
clar'd all Reſiſtance unlawful ; yes — all Reſi- 
ſtance to the Supreme Power ; but he has never de- 
clar'd Reſiſtance to Her Majeſty unlawfal. He 
maintains the utter Illegality of Reſiſtance on any 
Pretence whatſoever to the Supreme Power, but no 
where ſays, that in the Supreme Power he includes 
Her Majeſty, or that it is illegal to Reſiſt Her. The 
utter Hegality of Refiſtance to the Supreme Power upon 
any Pretence whatſoever, Her Majeſty's profeſſed 
Enemies will come into, and labour for; mean- 
ing only to condemn the Reſiſtance that was made 
againſt King James the Second, which brought about 
the Revolution, and any Reſiſtance that ſhall be 
made. againſt the Pretender, whenever he comes ; 
and Dr. Sacheverell goes no further. | 

Thofe Enemies of Her Majeſty, have ever ſince 
the Revolution, made it their Buſineſs, «to blacken 
it to raiſe Scruples in Peoples Minds about it, and 
to make the Adminiſtration odious : The ſame Me- 
thods are advanc'd by Dr. Sacheverell into the Pul- 
pit; and if thoſe Methods are to appear in the 
greateſt Aſſemblies, on the moſt ſolemn Occaſions; 
if the Revolution muſt be attach d on a Day when 
Her Majeſty has appointed it to be Commemorated ; 
if Her Majeſty's Reign is to be arraign'd in Pub- 
lick, and an Appeal made to the Paſſions of the 


fir High-Crimes and Miſdemeanors. 


In his Anſwer to this laſt Part of this Clauſe, he 
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People; let it be attended with what Proſeſſions it 
will, it equally ſtrikes at Her Majeſty and the Eſta- 
bliſnment; and the Commons could not but think 
themſelves oblig'd, in Duty and Gratitude to Her 
Majeſty, and in Juſtice to the whole Nation, to 
call him that us'd em thus, to a publick Account: 
And let this Gentleman commend his own Loyalty, 
as much as he pleaſes, *tis plain that in this Ser- 
mon he is doing the very fame Mork, and in the 
very ſame Method, with thoſe that diſuwn Allegiance 
to Her Majeſty. 

My Lords, Permit me to obſerve a little his Ma- 


nagement of this Text: Suppoſing the Doctor to 


be right as to his Doctrine, and that he believes him- 
ſelf to be ſo; and that he is fincere in his Profeſſi- 
ons of Loyalty to the Queen. For I am not now 
going to diſpute or limit the Doctrine of Non-Re- 


ſiſtance, which was the Buſineſs of thoſe Gentle- 


men that ſpoke to the firſt Article. 
By Fulſe Brethren in the Text of this Sermon 
were meant, thoſe who pretended to be Chriſtians, 


but really were not. Dr. Sacheverell ſeems ſo to under- 


ſtand it; and therefore to declare thoſe to be 
Falſe Brethren ia the CHURCH, that pretend to 


be of the Communion of the Church of England, 


but are not; that live in its Communion, but own 
not its Doctrines and Authority. By like Analogy, 


_ Falſe Brethren in the STATE are ſuch, that per- 
haps ſwallow the Oaths to the Queen: or if they 


go not ſo far, yet take the Benefit of Her Laws, 
Her Courts, Her Protection, yet deny Her Allegi- 
ance, and are for another Prince. A juſt and well- 
managed Reproof of theſe had been a noble Topick 
for one that pretends all this Zeal for the Queen. 
But they are wholly paſs'd by, they are not to be 
blam'd, there's no Danger from them either to 
Church or State. Who then, according to the 
Doctor, are Falſe Brethren in the State? (He was 
hard put to it to ſubſtitute ſome others in their 
Place.) They muſt be only thoſe who one 1//ay or 
other oppoſe the Doctrine of Nom Refiſtance upon any 
Pretence whatſoever, whom he deſcribes in ſeveral in- 
vidious Inſtances, and in all poſſible Terms of Re- 
proach. This ſeems ſtrange. 

1. This being, as he ſtates it, an Error in a Doc- 
trine of the Church, the holding it is only one 
Branch, one Inſtance of Falſe Brotherhood in the 
CHURCH; and therefore not ſo proper to ſtand for 
a diſtinct Head of Falſe Brethren in the STATE. 

2. The bare denying or net believing the Doc- 
trine of Non-Refiſtance, ſuppoſing it true, does not 
denominate a Man a Falſe Brother in the STATE. 

Suppoſe then a Man own the Queen's Title, be 
ſatisfied with Her Adminiſtration, in Love with Her 
Reign, convinc'd that ſhe has principally at Heart 
his Intereſt, and the true Intereſt of all Her Sub- 
jects; believes that upon the Continuance and 
Quiet of Her Government depends the Preſervati- 
on of our Liberties, and thoſe of all Europe, and 


accordingly obeys and ſerves Her with Sincerity and 


Leal, and thinks all Reſiſtance to Her utterly un- 
lawful ; is this Man a Falſe Brother in State, a Re- 
bel, a Traitor, becauſe he thinks Reſiſtance was 
lawful at the Revolution, and may be ſo whenever 
the ſame Breaches of the Conſtitution are re- 
peated ? 


Is he a Rebel to THIS QUEEN, becauſe there 


poſſibiß may happen a Caſe, wherein he may reſiſt 
another Prince, if that Prince ſhould do what he's 

ſure SHE never will? | | 
At moſt, that Miſtake only expoſes ſuch a Per- 
{on more eaſily to be miſled : He may be in more 
4 X 2 Danger 
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Danger of becoming a Rebel to a Prince, he ſhall 
be diſſatisfied with, but 7s not therefore a Rebel to 
a Queen he loves. 

How then comes this ſingle Inſtance of Falſe Bro- 
therhood in State to be inſiſted on, which at moſt 


ſhows, not that the Perſon 7s, but only that per- 


haps he may become a Falſe Brother; and thoſe In- 
ſtances paſs d over, where Perſons plainly are Falſe 
Brethren in State ? 

Further, This Doctrine being, as the Doctor 
ſays, a fundamental Doctrine in State, urg d with 
Warmth and Vehemence, one would expect ſome 
Inference to be drawn from it: One would expect 
that he, who had ſo great a Zeal as the Doctor 
profeſſes for Her Majeſty, and had ſo triumphantly 


_ eftabliſh'd abſolute Non-Reſiſtance, would have fal- 


len in ſo far with the Bufineſs of the Day, and have 
made ſo much uſe of his Favourite Doctrine, as to 
diſſuade from Rebellion; and when he had taken 
Notice of theſe falſe Steps in the Adminiſtration, 
that he ſhould have perſuaded the People to make 


proper Applications for Redreſs, but to be careful 


not to let the Faulrs of the Miniſtry cauſe em to 
forget their Duty to the Queen. But there's not the 
leaſt Exhortation to that purpoſe. 
All this ſeems ſtrange, taking it for granted 
that the Doctor is ſincerely zealous for the Queen. 
Give me leave therefore to make another Suppo- 


ſition: Suppoſe this Zeal is but pretended to the 
Queen, but veally for another, and that he thinks 


the other his rightful Prince; your Lordſhips will 
find, all conſiſtent, every Expreſſion, and the whole 
Procedure, exactly juſt. 

In Conſequence of that concealed Sentiment, the 
he dare not directly commend thoſe who own the 
Pretender, yet neither will he reprove them as Falſe 


Brethren in the State; they being, according to this 


Opinion, the only Perſons who perform their Duty 
init. Therefore the true Notion of Falſe Brother- 
hood muſt be dropt ; and inſtead of it, they that 
hold Reſiſtance lawful in Caſes of Extremity, and 
articularly in that of the Revolution, are to be fal- 
len upon; ſor they are really Rebels and Traytors 
in his Senſe, becauſe they directly overthrow all the 
Title which the Diſaffected here would fancy for 
As long as the Revolution ſtands un-impeach'd, 
that Perſon can have no Title, let his Pretence be 


as favourable as he pleaſes : If the Revolution ſtand, 


the Laws which are founded upon it ftand too, and 


thoſe Laws concerning the Right and Succeſſion of 
the Crown, are abſolutely binding ; and therefore 


whatever Right he could wiſh People to believe him 
to have, all that Right, all that Pretence of Right, 
16 as effectually barr d, as all the Right which thoſe 
who ſtand in the Courſe of Deſcent before the Prin- 
ceſs Sophia of Hanover would have had but for the 
Act of Settlement, will be bound, whenever God, 
for our Sins, ſhall take from us Her Majeſty, with- 
out Iſſue. | 

This Principle therefore is fundamental to the Pre- 
tender; and, taking the Matter thus, accounts for 
all that Rage againſt thoſe that diſpute this Doc- 
trine, as extended to the Caſe of the Revolution, 
for his ſo often repeating this to be the Bafis, the 
fundamental Principle of the Conſtitution. 

This ſhows clearly, why neither in the Sermon, 
nor Defence, he has once maintain'd the Illegality 
of Reſiſtance to Her Majeſty. i, | 

This ſhows, why this fundamental Principle is 
totally forgot to be preſsd by him upon the Peo- 
ple; no Inference from it, that thoſe Miſmanage- 


ments ought not to make them forget the; 
zo the Queen; not one Perſuaſive to O DD wel 
Her ; not one Admonition againſt the Conſequence of 
Falſe Brotherhood in the State, that it was _ 
to make People rebel; no cooling the People Pn 
telling em that Prayers and Tears were the on! 
Arms of the Church; that they ought to do the 
own Duty, ſubmit wholly to the Queen, and thoſe in 
Authority under Her, and leave the reſt +» 00% 
Theſe were the natural Conſequences of this Doc. 
trine of Non-Reſiſtance, ſo violently contended 
for, but not one of them purſu'd or mention'd, 
And perhaps this made him chuſe to deſcribe 


the Caſe of our Church, P. 26. in the Words of the 
Prophet in the Lamentations, which are in ch. 1. 


ver. 4, 5. (tho' not truly cited in his printed Ser. 
mons;) The Ways of Sion mourn for time > 
her Gates are deſolate, her Prieſts figh, and ſhe it 
Bitterneſs, becauſe her Adverſaries are chief, and her 
Enemies AT PRESENT proſper. 8 

My Lords, That Book was wrote juſt after Ne- 
buchadnezzar's taking Jeruſalem; and the Condi- 
tion of the Jews then, which is thought proper by 
him to give an Image of ours now, was this: 
| They were inſlav'd, their King in a Fireign Coun- 
try, ſtripp d of his Crown, and the Prince then Reign- 
ing was an Oppreſſor, that had no other Title, but 
Poſſeſſion and Force. | 

Thus has the Doctor, out of his tender Concern 
for Her Majeſty's Perſon and Government, thought fic 
to expreſs his Sentiments. 


THE laſt Part of this Charge is that of 1Y/+eting 


and Perverting divers Texts and Paſſages of Hily 
Scripture. This may not perhaps ſeem ſo proper for 
me to ſpeak to, but being part of my Province, I 
ſhall apply to it without any Apology. 

My Lords, As wicked and corrupt as Doctor 
Sacheverell would repreſent this Nation, he very 
well knew, that the Holy Scriptures are had in 
that juſt Veneration and Regard, that whatever is 
cited thence has a particular Influence upon the 
Minds of the People; whatever Story can be 
brought thence as a Parallel, whatever Expreſſions 
taken thence are made uſe of, to paint the Beau- 
ty, the Deformity, the Dangers of the Preacher's 
Subject, give a ſtrong Inpreſſion, fire the Zeal of 
the People, alarm their Paſſions, and make em 
fancy they hear the Yoice of God, when they hear 
His Words repeated. = 

This the Doctor knew, and your Lordſhips will 
ſee what uſe he makes of it. | 

When he ſpeaks of the Perils of the Church, 
which Her Majeſty, your Lordſhips, and the Com- 
mons, could not fee, the Scripture is to be ſearch'd 
for a Story, that may be brought to match the Caſe, 
and to give an opportunity, under other Names, 
to ſpeak a bold Falſhood concerning all theſe. 


It happens, there is one remarkable Story in the 


Holy Scripture about a Miſtake of Danger, but 
unfortunately it ſuits not the Caſe, as told there, 
however it gives a Handle, and he can make from it 
a Story to his Purpoſe. 

Accordingly he ſays, pag. 21. When Eliſba tlie 
great Prophet of God was ſurrounded with an 
* Hoſt of Enemies that ſought for his Life, his 
* Blind Servant beheld not the Peril his Maſter 
© was in, till his Eyes were opened by a Miracle, 
c and he found himſelf in the midſt of Horles 
and Chariots of Fire. 


wo 


| This 
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This Story thus told is extremely happy for 
1 wal the People are to underſtand him 
Taſpired Prophet; and the Queen, Lords, 
blind at leaſt, tho* not his Ser- 


him; 
to be the 
and Commons, 


vants. E | CE GE D | 3 
But the Story in Holy Writ is directly contrary ; 


and it was only the blind Servant fancied they were 
in Danger, when really they were not. - 

The Story is in 2 Kings, Chap. vi. and, as told 
there, is thus: The King of Hria, at War with 
Iſrael, being inform'd, that what he ſaid in his 
Bed-Chamber was told to the King of Iſrael by 
Eliſha the Prophet, reſolved to ſeize Eliſha ; and 
hearing he was at Dothan, Ver. 14. (I now give your 
Lordſhips the very Words) He ſent thither Horſes 
and Chariots, and a great Heſt, and they came by 
Night, and compaſs'd the City about. Ver. 15, Aud 
when the Servant of the Man of God was riſen 
early, and gone forth, behold an Hoſt compaſs d the 
City both with Horſes and Chariots : And his Ser- 
vant ſaid unto him, Alas, my Maſter how ſhall we 
4? [This is the blind Servant, that the Doctor 
fays, ſaw no Danger.] Ver. 16. Aud he anſwer d, 
Fear not, for they that be with us are more thai 
they that be with them. Ver. 17. Aud Eliſha pray d, 
and ſaid, Lord, I pray thee open his Eyes, that 
he may ſee. And the Lord opend the Eyes of the 
young Man, and he ſaw; and behold the Mountain 
was full of Horſes and Chariots of Fire. The Doc- 
tor's Expoſition is, That this Heavenly Guard, theſe 
Horſes and Chariots of Fire, which were there only 
to defend the Prophet, were to deſtroy him; and 
from them ariſes the Danger, which the Doctor 
fancies the miraculous Opening the Servant's Eyes 
diſclos'd to him. 1 
I think I may give the Doctor his Choice, what 
this proceeded from, whether from his not knowing 
this Paſſage, but taking it upon Hearſay, or his 
Reſolution knowtngly to pervert it. 

The next Paſſage is, Pag. 26. the Words of St. 
Paul, Eph. vi. with which, after a Diſcourſe where 
all the ſocial and good-natur'd Virtues are taught 
in the higheſt Perfection ; where he had recommend- 
ed, Chap. 4. Ver. 2. Lowlineſs, Meekneſs, Long- 
ſuffering, forbearing one another in Love; endeavouring 
to keep the Unity of the Spirit in the Bond of 
Peace: Where he had commanded, v. 31. that 
all Bitterneſs, and Wrath, and Anger, and Clamour, 
and Eviliſpeaking be put away, with all Malice: 
And Per. 32. that thoſe to whom he writes, ſhould 
be tender-hearted, forgiving one another, even as 
God for Chriſt's Sake had forgiven them : Ver. 27. 
That had forbidden giving place to the Devil, but 
not to any other. The Apoſtle concludes, that in 
this Spiritual Warfare, and that they might be able 
10 withſtand the Wiles of the Devil, they ſhould put 
on the whole Armour of God; becauſe they wreſtled 
not againſt Fleſh and Blood; but againſt Principali- 
ties, againſt Powers, againſt the Rulers of the Dark- 
neſs of this World, againſs Spiritual VWickedneſs in 
High Places. 

This Gentleman, after a Diſcourſe full of Biter- 
neſs, Reviting, Wrath, Clamour and Evil-ſpeaking, 
forbearing no Man 7 Love, nor forgiving any that 
differs from him one Jittle; and having ſhown 
other Devili incarnate, (Pag. 23, 5 the worſt of 
Damons, other Powers, others in Places and Sta- 
tions, againſt whom his Auditors were to contend 
earneſtly ; repeats thoſe Words, not in the Spiritual 
Senle rhe Apoſtle ns'd 'em, bur (as the whole 
Subject and Drift of his Diſcourſe ſhows ) as an 
9dious Deſcription of the Government, in Scri pture 


for High-Crimes and Miſdemeanors. 709 


Words: And whether he meant the Armour in 


the Apoſtle's Spiritual Senſe, any more than any of 
the other Words there, or whether he intended it a 
Literal Earthly Armour, which the Cauſe would 


make the Armour of God, I leave to your Lord- 


ſhips to determine. However, tis no Defence for 
him, what he ſays, That the Arms of Reſiſtance to 
Princes, is no Part of the Spiritual Armour recom- 
mended by St. Paul ; becauſe he has plainly depart- 
ed from St. Paul's Spiritual Meaning. 

And that this is his Meaning, to paint here our 
preſent Circumſtances in Scripture Language, is fur- 
ther plain from what follows; That the Church is 
bleeding of the Wounds which ſhe has received in the 
Houſe of her Friends; borrow'd frem Zech. 13. 
Per. 6. That the Ways of Sion may mourn for a 
Time, and her Gates be deſolate; though her Prieſes 
figh, and ſhe in Bitterneſs, becauſe her Adverſaries 
are Chief, and her Enemies AT PRESENT 
proſper. I have before obſerv'd, from what Cir- 
cumſtance of the Jews this Image is borrow'd ; 
and your Lordſhips will take notice, what Changes 
in the Expreſſions he has made; to render them 
more Emphatical. 

My Lords, There can be no greater Perverting 
of Scripture, than to make uſe of the Language of 
the Holy Ghoſt, to revile our Neighbours, to ſean- 
dalize the Government, and tp raiſe Wrath, Sedition, 
and Rebellion in the People. 

The laſt I ſhall mention, is that in the Dedica- 
tion of the St. Paul's Sermon ; where propoſing it 
as an Objection, that it is the Buſineſs of a Clergy- 
man to preach Peace, and not to ſound a Trumpet in Sion; 
he affirms that to be expreſly contrary to the Com- 
mand of God; and to prove that Command, cites 
thoſe Words, Cry aloud, and ſpare not, which are 
in Iſa. 58. 1. . 

My Lords, This I apprehend to be not only 
Perverting, but that to Men of Underſtanding it 
will ſeem Ridiculing Scripture. To infer, that be- 
cauſe they were to ſpeak loud, they were to ſound a 
Trumpet, ſeems ridiculous. | | 

Or if he had cited the reſt of the Words, Cry 
aloud, aud ſpare not; lift up thy Voice like a Trum- 
pet, and ſhew my People their Tranſgreſſion, and the 
Houſe of Jacob their Sins; he had indeed found 
the Word Trumpet, bur little to his Purpoſe : For 
becauſe the Prophet was to imitate a Trumpet in 
the Loudneſs, that the People might hear; was he 
to imitate it too, as it is an Iaſtrument of War, 
that they might prepare themſelves for Battel ? Be- 
cauſe he was loudly to tell em their own Sins, that 
they might repent; was he likewiſe to trumpet 
'em the Faults of the Government, that they mig 
take up Arms, and. redreſs 'em by Rebellion ? 

If he find any other Place in the Old Teſtament 


to command the Prieſts to ſound a Trumpet, I ſhall - 
- refer him to the roth of Exodus, where he'll find 
the Prieſts were literally to ſound the Silver Trum 


pets in the Army, in the Field; but he'll not find, 
they ever ſounded it from the Pulpit. 

My Lords, I ſhall offer nothing farther to your 
"= on this Head, though there is Room 

or it. 

But there are Two Things in the Anſwer to this 
Article, I cannot omit taking Notice of. | 

The firſt is in his Anſwer to the ft Part of 
this Article, that charges him with ſuggeſting, That 
Her Majeſty's Adminiſtration, in Church and State, 
tends to the Deſtruftion of the Conſtitution ; where 
he takes great Comfort, that in this Article he is 


charg d not with Suggeſting and Maintaining, but 


Suggeſt- 
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Suggeſting oy; and hopes that bare Suggeſtions, 
or Iuſinuations, ſhall not involve an Engliſh Subject 
in the Guilt and Puniſhment of High Crimes and 
Miſdemeanors. I don't envy him his Comfort, nor 
all labour to take it from him, tho' it ſeems 
ſtrangely founded : For tho” it is exprely (aid, that 
he charges Her Majeſty with a General Male- Admi- 
iſtration; tho' the Accuſation be poſitive, that as a 
Publick Incendiary, he perſuades the Subjects to 
keep up Parties, foments Divifions amongſt them, 
and ſtirs them up to Arms and Violence, and per- 
werts divers Texts of Scripture; notwithſtanding 
all theſe poſitive Charges, yet the firſe Expreſſion 
happening to be only, Suggeſt, and not, Maintain, 
it ſeems he is very happy in it. 

But, my Lords, this is an extraordinary Step; 
that let a Man caſt never ſo many Scandals and 
Reproaches on the Government, tho in never ſo 
publick a Manner, yet if it be done by way of Sug- 
geſticn and Taſinuaticn, and the Charges not ex- 
preſly maintain'd and avow'd, there is no Crime 
in it, or not any high one. That is, in ſhort, Se- 
dition, and Expoſing the Government, is lawful ; 
only the Mamer is to be taken care of. Don't 
do it direftly and avowedly, for that would be dan- 
gerous; but do it by Srggeſtions that every body 
will underſtand, and which will have their full Ef- 
feft, and all's ſafe: For thoſe that come to judge 
you, are not to underſtand you, tho' every body 
e ſe does. 

My Lords, Here are Two Extraordinary Claims 
of Right before your Lordſhips, and of great Con- 
ſequence, if you allow 'em; one, that the Cler- 
oy may ſound a Trumpet in Son, in a Military 
S-aſe, and are not to be reſtrain'd to the Preaching 
of Peace; the other, that every Engliſhman is at 
Liberty to aſperſe the Government at Pleaſure, by 
whatever Suggeſtions and Infianations he pleaſes; 
and theſe made by a warm Advocate for Paſſive 
Obedience, the moſt peaceſul and ſubmiſſive Doctrine 
in the World. | N 

My Lords, In the Caſe de Libellis Fumoſis, in 
the Fifth Report, there was a Proſecution for a Li- 
bel, not indeed fer forth at large in the printed 
Book, (as was not fit) but thus far particularly ta- 
ken notice of that it traduc'd and {candaliz'd one 
Perſon dead, and him an Archbiſhop too, by De- 
ſcriptions and Circumlocutions, and not in Expreſs 
Terms; and no body ever doubted but it was Cri- 
minal. But tho' there ſhould be a greater Strictneſs 
obſerved in reſpect of private Perſons, yet when the 
Queen and Government are concern'd, when Al! lies 
at Stake, a Man ought to guard himſelf, and his 
Expreſſions, not to touch in the leaſt there: And 


every Man that's zruly Loyal, and deſires the Peace 


of his Country, will doit. And knaviſh Deſigners 
againft the Publick Peace, are not to be ſuffer d to 
o on in overthrowing it, becauſe they have con- 
triv'd crafty Ways of doing it. 
I mention this only to oppoſe the preſent Claim ; 
though in our Caſe, the Reflections are plain and 
ull. | 
: The other is his Lamentation at the Cloſe, which 
I cannot but take notice of, as an inſolent Refle&i- 
on on the Honour and Juſtice of the Houſe of Com- 
mont. © Hard is the Lot of the Miniſters of the 
* Goſpel, if when they cite the Word of God in 
* their General Exhortations to Piety and Virtue, 
or in the Reproofs of Mens Tranſgreſſions, or 
© when they are lamenting the Difficulties and 
Conflicts, with which the Church of Chriſt, 
© while Militant here on Earch, muſt always ſtrug- 
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ele, the ſeveral Texts and Paſſages by them < 

ted ſhall be ſaid to have been by them meant of 
particular Perſons and Things, and ſhall be 0 

fader d in the moſt Criminal Senſe, and be mad. 
(by ſuch Conſtruction) one Ground of an 1 : 
peachment for High Crimes and Miſdemes. 
nors. | 


My Lords, This 


cc 
cc 
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was put into the Anſyy 
by way of Defence, but to make that Oe a 
has been made of it, to print it before it came 5 
be conſider'd, and lay hold of that as an Handle 
as has been done, to ſay Dr. Sacheverell has "i 
proſecuted only for doing his Duty as a Clergymay 
which is a „ | : 
Is the Story of Eliſha, as told by him, a 
Citation of 8 of anf. oy 
Are Enemies that are Chief, and the Adverſaries 
that at preſent proſper, no particular Perſons now 
in being ; though to the Scripture Expreſſion he has 
added the Words, At Preſent, for fear the Appli- 
cation ſhonld not be cloſe enough. | ht 
Is this Sermon an Exhortation to Piety and Ny. 
tue? Or is it not manifeſtly a Trumpet to Rebelli- 
on? Is it a ſhewing the Audience their own Funlis 
that they may cure 'em, and amend their Lives? Or 
is it not plainly the Expoſing the Faults of others 
the Faults of their Governors, that they may * 
the Perſons? 
Even the Doctrine of Paſſive Obedience, is it 
here ſo warmly contended for, that People may be 
dutiful and ſubmiſſzve; or that they may be enraged 
againſt thoſe that deny it? In ſhore, Is there one 
Chriſtian Virtue taught in it? Except your Lord- 
ſhips will honour with that Name the ſticking, not 
to the Church and Chriſtianity, but (according to 
the Doctor's own Expreſſion in another Place) 20 4 
Party; and Courage, not only a Paſſive, (which he 
no where recommends) but an Active againſt the 
Government, to which the whole Diſcourſe in- 
Cites. | 
My Lords, The Commons have the greateſt and 
juſteſt Veneration for the Clergy of the Church of 
England, who are Glorious thro the whole Chriſtiar 
Horld for their Preaching and Iriting, for their 
Steadineſs to the Proteſtant Religion, when it was 
in the utmoſt Danger. They look upon the Order 
as a Body of Men, that are the Great Ioſtruments, 
thro' whoſe Ailiſtance, the Divine Providence con- 
veys ineſtimable Advantages to us. They look upon 
the Church Eſtabliſod here, as the beſt and ſureſt 
Bulwark againſt Popery ; and that therefore all Re- 
ſpect and Encouragement is due to the Clergy: And 
it is with Regret and Trouble, that they find them- 


ſelves oblig'd to bring before your Lordſhips in this 


manner one of that Order, | | 

But when we conſider Dr. Sacheverell, ſtripping 
himſelf of all the becoming Qualities proper for his 
Order, nay, of all that peaceful and charitabie 
Temper which the Chriſtian Religion requires of 
all its Profeſſors, deferting the Example of our Lord 
and Maſter, and of his Holy Apoſtles, and 
with Rancour and Uncharitableneſs branding all 
that differ from him, (tho' thro” Ignorance) with 
the Titles of Hypocrites, Rebels, Traytors, Devils; 
reviling them, expoſing them, conducting them to 
Hell, and leaving em there; treating every Man 
that falls in his way, worſe than Michael the Arch- 
Angel us'd the Devil; coming himſelf more near 
the Character in St. Jude, (Part of which he 
wou'd apply to others) deſpiſing Dominion, ſpeak- 
ing evil of Dignities ; like _ Waves of the Sea 


foaming out his own Shame ; Jorgetting os 
| | e 
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Toxt and his Dofrize led to it) to recommend the 


Peace of bis Country, in a Time when all Europe is 


; - and nothing can preſerve us from falling 
2 Hands of * Grand Enemy and Oppreſſor, 
but our Unanimity under Her Majeſty : Then /a- 
jouring to ſap the Eſtabliſhment, and railing and 
declaiming againſt the Government crying, To Arms, 
and blowing a Trumpet in Sion, to engage his Conn- 
10 in Seditions and Tumults, and overthrow the 
Beſt Conſtitution, and betray the Beſt Queen that 
ever made a People happy; and this with Scripture 


in his Mouth ! 


The Commons look'd upon him by this Beha- 


jour, to have ſever'd himſelf from all the reſt of 
| "he Cs ie it their Duty to bring to 
Juſtice ſuch a Criminal; and are in no Fear of 
being thought Diſcouragers of thoſe who preach 
Virtue and Piety, becauſe they, in the Supreme 
Court of Juſtice, proſecute him that preaches Se- 
dition and Rebellion; or to have any Defign to leſ- 
ſen the Reſpett and Honur that's due to the Clergy, 
by bringing him to Puniſhment that Piſgraces the 


Order. | 


Y Lords, I am com- 
Mr. Secretary Boyle. N manded by che Houte 
mmons to have a Share in Maintaining the 
<A of Impeachment againſt Doctor Sacheverell ; 
| and it falls to my Lot to ſpeak to this Fourth Ar- 
ticie, which contains no leſs a Charge than Endea- 
vouring to Excite and Stir up Her Majeſty's Sub- 
jects to Arms and Violence. _ . 
The Ground of this Accuſation, is the Dedica- 
tion of a Sermon Preach'd at Derby at the laſt Aſ- 
ſizes; and another Sermon Preach'd at St. Paul's 
the Fifth of November laft, a Day ſet apart to com- 
memorate the Preſervation of the King and Parlia- 
ment from the Gunpowder-Treaſon ; and to give 
Thanks to Almighty God for the Deliverance 
wrought by his late Majeſty, in reſcuing theſe 
Kingdoms from Popery and Arbitrary Power. 
"The whole Nation doth now enjoy the Benefit 
of that Happy Revolution, and all the good Sub- 
jects of Her Majeſty are thankful for it. One 
would have thought, that on ſuch a Day, that 
Matter ſhould not have been ſo handled as only to 
be expos'd; and I am perſuaded, that whoever goes 
about to aſperſe and vilify the late Revolution, 
would rejoice to ſee another, 


I ſhall not treſpaſs upon your Lordſhips Patience 


ſo far, as to repeat the many Paſſages in the Sermon 
that make good our Accuſation, they having been 
ſo fully laid before your Lordſhips already bya Gen- 
tleman that ſpoke before: And indeed there it the 


leſs Reaſon to deſcend into Particulars, ſince the 


whole Scope and Deſign of the Sermon is to inſtill 
groundleſs Jealouſies into the Minds of People, and 
to caſt the moſt virulent Reflections imaginable up- 
on Her Majeſty's Adminiſtration, : 

One might ſuppoſe, from the Doctor's Diſcourſe, 
that the Church of Eugland was now ſuffering un- 
der the moſt ſevere Perſecution; that the Laws were 
no longer in Force; and that the whole Govern- 
ment was unhinged. Aſperſions more violent could 
not be uſed, if we lived in the Reign of the worſt 
of Heathen Emperors, while we are Partakers of 
ſo many Bleſſings under the Government of the beſt 
of Queens. 

The Prifoner at the Bar lays ſome Streſs upon 
the Word Suggeſt, as expreſſed in the Fourth Article, 
which has already receiv'd an Anſwer ; and would 


inſinuate that there are no plain Words in the Ser- 
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mon to ſupport the Charge. But if that Objection 
were true, which we are far from admitting, and 
the Conſequences drawn from it were allowed, I 
muſt ſay, hard would be the Caſe of the Govern- 
ment, 1f Men might make the moſt odious Sug- 
geſtions againſt it, and caſt Reflections with Impu- 
nity, under the Shelter of ſome doubtful Expreſſi- 
ons, and equivocal Sentences, at the ſame time that 
the Senſe and Malice of the Refſęctions are plain 
to be underſtood, and can hardly be miſtaken. 


He doth indeed affect in his Anſwer, and in one 


Part of his Sermon, to profeſs great Duty to Her 
Majeſty ; but let thoſe Expreſſions be compared 
with the Calumnies that are heaped upon her Ad- 
miniſtration, and I conceive they will not mitigate 
his Crime, and will avail him no more than the Pre- 
tence that he makes to be for Liberty of Conſcience, 
when he condemns the Toleration. I believe theſe 
Excuſes will equally weigh with your Lordſhips, 
and his Sincerity in both will equally appear. 

My Lords, It is no new 'Thing among thoſe who 
deſign to ſtir up Sedition, to beſtow great Enco- 
miums on the Perſon of the Prince; it has been a 
common Practice, and the ſame Method was pur- 
ſu'd in the late unhappy Times. The Incendiaries 
of thoſe Days pretended that the Proteſtant Reli- 
gion was in Danger under that Government, as the 
Enemies of our Conſtitution cry the Church is in 
Danger under this. | 

Bur, my Lords, every thing is in Danger from 
ſuch ſeditious Diſcourſes. What a Scene of Di- 
ſtraction and Wickedneſs is here diſplay'd to the 
Underſtandings of the People, to excite and inflame 
them to Sedition and Rebellion? Who can fit ſtill, 
if they are perſuaded that the Altars and Sacra- 
ments of our Church are proſtituted to Hypccrites, Deiſts, 
Socinians and Atheiſts; and this done with Impunity, 
and without Diſcouragement * What can be more 
provoking to all good Chriſtians and good Sub- 
jects, than to be told that People are 22 to com- 
bine into Bodies and Seminaries, wherein Atheiſm, De- 
iſm, Tritheiſm, Socinianiſm, with all the Helliſh Prin- 
ciples of Fanaticiſm, Regicide, and Auarchy, are openly 
profeſſed and taught. 

No Man can think he is long to enjoy his Reli- 
g10n, Liberties or Property, if he can be made to 
believe that he Foundations of the Church are under- 
min'd, and the Government endanger d, by filling it with 
its profeſsd Enemies. What is the Meaning of all 
this, bur only to make out, that Her Majeſty's Ad- 
miniſtration, both in Eccleſiaſtical and Civil Affairs, 
tends to the Deſtruction of the Conſtitution ? And 
what muſt be the Conſequence of ſuch an Opinion 
inſtill'd into the Minds of the People, but black 
and melancholy Thoughts, ſeditious Practices, and 


at laſt open Force and Violence ? 


The Prieſts muſt cy aloud and ſpare not, they 
muſt blow the Trumpet in Sion; and we are told 


there are thoſe that have Lives and Fortunes to 


maintain ſuch Truths as Doctor Sacheverell has laid 


down. What thoſe Truths are, may be ſeen thro? 


the whole Courſe of the Sermon ; they are ſuch, 
my Lords, as we apprehend do not at all tend to 
the ſtrengthening the preſent Government, tho? they 
may be ſerviceable towards ſetting up another. 

This is not the Spirit of the Goſpel, nor agree- 
able to the Principles of the Church of England ; 
and we ſubmit it to your Lordſhips Judgment, 
whether this Sermon 1s not Seditious, and whether 
the Priſoner at the Bar is not guilty of High Crimes 
and Miſdemeanors. 


My. Chan: 
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Ar. Chancellor of NT) Lords, I am commanded 


the Exchequcr. by the Commons of Great- 
Britain to bear my Part in the Management of the 
Impeachment againſt Doctor Henry Sacheverell, and 
particularly on this Article. My Lords, I believe, 
after what you have heard already, you will think 
there is little Need for me to ſay any thing on this 
Head; yet I ſhall take the Liberty to mention a 
few Particulars. 

I cannot but take Notice, that in a Sermon 
Preach'd on a Day appointed to commemorate the 
Bleſſings we enjoy by the late happy Revolution, 

there 15 not one particular Clauſe to ſhow forth 
choſe Bleſſings, or the Miſchiefs that were then 
likely to come upon us. There is a little, indeed, 
upon the Gunpowder- Treaſon ; but upon the Revo- 
tation there is nothing, nor doth he take Notice of 
the Dangers we were in before it, in order to raiſe 
the Devotion of the People, and their Thanks to 
God for their Deliverance. But all the Tenor of 
his Diſcourle is to ſhow the Male-Adminiſtration 
of the Government, and the Dangers that have been 
coming upon the Church ever ſince the Revolution; 
ſo that it is plain, that he had no Thoughts of the 
Bleſſings of that Deliverance, nor any Diſlike to the 
Conduct of thoſe Times. 

My Lords, This Sermon was Preach'd in a Place 
well choſen to attempt Miſchief in. He well knew 
that if he could raiſe an evil Spirit in this great 
City, it would do more Miſchiet than in another 
Place where he had often attempted it: But, 
God be thanked, he was diſappointed ; and he 
own'd himſelf in another Place, that he did not ex- 

ect the Thanks of the Court of Aldermen for it. 

I ſhall take Notice of his Dedication, where he 
carries on the fame Deſign, and owns it on Second 
Thoughts. He's not only warm in Preaching the 
Sermon ; but in his Dedication he ſhows with what 
Spirit he compoſed it: He ſays, That if honeſt 
Gentlemen will fit ſtill, and give up their Cauſe for 
wait of Courage, or a juſt Senſe of the dangerous At- 
zempts of our Enemies, without the Spirit of Prophecy 
we may foretel what will become of our Conſtitution, 
when it is ſo vigorouſly attack'd from without, and 


ſo Jazily defended from within. 


My Lords, I ſhall not explain the Meaning of 


thoſe Words, Sitting ſtill, and Want of Courage; 
but I cannot but take Notice of theſe Words, The 


vigorous Attack from without, and the lazy Defence 


from within. I would deſire to know who the 


Doctor takes to be the Defender of the Faith; and 


who under that Defender is to protect the Church? 
It muſt neceſſarily be meant as a Refleion on Her 
Majeſty, and upon thoſe that under Her Authority 
are to take Care of the Church. The next Paſſage 
is a plain Confeſſion of his Seditious Intentions. 
He tells us his Buſineſs was not to preach Peace, 
but to ſound the Trumpet. If a Miniſter will de- 
clare it, not to be his Duty to preach Peace, your 
Lordſhips will eafily judge what his Intentions 
were. 
I know it is the Buſineſs of thoſe that are Proſe- 
lites to this Gentleman, to give out that we deſign 
to narrow our Obedience to Her Majeſty, Bur, 
my Lords, we are far from it; and own the great- 
eſt Duty and Submiſſion to our Sovereign: But we 
cannot bear, that a Reflection ſhould be caſt upon 
the Reſiſtance that was ns'd at the Revolution; and 
we hope your Lordſhips will never admit a Queſti- 
on to be rais'd of the Legality of it. 

My Lords, The Acts of Settlement of the Crown 
depend upon that Legality : If chat be illegal, the 


others in Conſequence are void ; and tho? p 
jeſty has an Hereditary Right to the Sen any 
take thoſe Acts to be Her great Security; 5 a 
can make no Queſtion, but that if the e 
ons of thoſe Acts were ſhaken, the Doctor ERP 
ſoon find another Hereditary Right to reſort to f 
My Lords, The Toleration is certain! ground 
ed upon the beſt Principles, upon a Principle of R. : 
ligion and a Principle of Policy. I think ers 
Body will allow, that nothing can eſtabliſh BL 
in a Kingdom ſo well, as the granting Eaſe ba 
Quiet to Mens Conſciences. If they pay due Sub 
miſſion to the Government, they ought not to 2 
perſecuted for their Religion: It is for Her Ma . 
ſty's Intereſt and Honour. For how can Her Mz. 
jeſty be the Head of the Proteſtant Intereſt abroad 
if Proteſtants are not protected at home? *? 
It was the Obſervation of the Lord Clarendon, in 
his Hiſtory, that ſome Eminent Clergymen preſs'd 
King Charles the Firſt to make Diſtinctions amor 
Perſons; and that by their Advice, his Fubathdcz 
in France was order d not to go to the Hugonut 
Churches there, as he us'd to do. He lays it as an 
Imputation on thoſe that gave the Advice; and 
makes this Remark, That it was with a Deſicn of 
an Union with the Church of Rome; which prov'd 
of very ill Conſequence to his Affairs at that Time, 
My Lords, We take it, that it is contrary to the 
Duty of any private Man to find Fault with + Law 
in Being, or to declaim againſt the Reaſonab'ereſs 
of the fame ; 1t is raiſing in the People an ill Opini- 
on of the Lawgivers, and the Adminiſtration | 
My Lords, There are ſome People, and I wiſh 
their Numbers do not increaſe, who will not alloy 
the Church to be out of Danger, whilſt che Civil 
Magiſtrate has the Government of the Church, 
Theſe appear publickly, and in Print; they cancel 
the Queen's Supremacy, deny the Authority of the 
Laws, and erect a Church Independent on the Civil 
Government. Of this Church I take the Doctor 


to be, and very properly for his Purpoſe ; for here 


he may thunder out his Bulls and Anathema's with- 
out Controul : Here 1s a Field for him to open his 
Commiſſion in, where he may ſound his Trumpet, 
and not preach Peace. 

But, my Lords, the Commons can never admit 
the Church, as Eſtabliſhed by Law, to be in any 
Danger during Her Majeſty's Adminiſtration; it 
being guarded by Her Majeſty's Piety and Care of 


it; by the Reverend Biſhops, who are ſo diligent 


and watchful in their Fun&ions; and which will 
always have the utmoſt Aſſiſtance of the Commons 
and your Lordſhips, to ſupport and maintain. As 
for their Independent Church, I hope it will erer 
be in Danger; and cannot but think that wholeſome | 
Severities were very proper to be apply'd to the 
Broachers of ſuch Seditious Doctrines; they are 
Popiſh Principles, and if they ſhould obtain here, 
would certainly bring in Popery along with them. 
My Lords, I cannot conclude, without taking 
Notice of a very unjuſt Reflection made upon the 
Commons in the Doctor's Anſwer, wherein he 
charges them with Deſigning to reſtrain the Mi- 
niſters of the Goſpel from doing their Duty, in fe- 
commending Piety and Virtue to their Auditors. 
Theſe are Doctrines ſo proper to come from the 
Pulpit, that thoſe thar recommend them, will al- 
ways meet with the Countenance and Encourage” 
ment of the Houſe of Commons. But when 4 
Clergyman acts contrary to his Function, and in- 
ſtead of reproving Vice and Immorality, takes up- 


ad 


on him to reproach the Government; when inſte f 
| 0 
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of Preaching Peace, and Charity, and other Moral 


Virtues, he takes upon him to raiſe Jealouſies, fo- 
ment Diviſions, and ſtir up Sedition, tis high time 


for the Juſtice of the Nation to put a Stop to it: 
As ſuch a Perſon, we charge Doctor Sacheverel,, 


ind think we have made good our Charge, and 
2 doubt your Lordſhips Juſtice upon the Of- 


fender. 


Aud then the LOR DS Adjourned to their 
Iouſe Above. | 


- 


PEI nun 


—— — 


Thurſday, March 2. The Fourth Day. 
17 E Lords coming down into Weſtminſter- 


Hall, and being ſeated in the manner before- 
mention'd, Proclamation was made by the Serjeant 
at Arms as follows: 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made? Henry 
Sachcverell, Doctor in Divinity, come forth, fave 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before: 

Lord Chancellor. Gentlemen of the Houſe of 
Commons, you may proceed in your Evidence. 


M.. Lechmere. Y Lords, Your Lordſhips ad- 


cle, a Share of which Service was appointed to me : 
The Proofs, we inſiſt on, in Maintenanee of this 
Part of our Charge, have been laid before you 
with great Exactneſs; and all the Enforcements 
they can well receive, have been already offer'd to 
you, by thoſe Gentlemen, that have gone before 


me; ſo that I find my ſelf acquitted from giving 


your Lordſhips much Trouble upon it. 
The Charges contain'd in the precedent Articles, 
are particular and diſtinct; of fo high a Nature in 
themſelves, and of ſuch eminent Conſequence to her 
Majeſty and her Government, that we have held 
our ſelves obliged, to treat each of them, with all 
imaginable Clearneſs and Solemnity ; and this, my 
Lords, from that true Zeal and neceſſary Concern, 
with which the Commons, upon this great Occaſi- 
on, are fo juſtly inſpired, for the Honour of her 
Majeſty, and the Proſperity of her Kingdoms. 
The Subject of this Article is laid down in gene- 
ral Poſitions, ſome of which are the Reſult and 
Conſequence of the former Articles; and this will 
make it necellary to remind your Lordſhips of the 
Paſlages produced in ſupport of them: The Appli- 
cation of them, to the ſeveral Branches of this 
Charge, is eaſy and obvious: The further Paſſa- 
ges, that were Yeſterday pointed out to you, are 
many in number, and the Aſſertions poſitive, ſcarce 
liable to any Conſtructions more innocent in them- 
ſelves, or more favourable for the Priſoner, than 
what hath been put upon them: But tho' the more 
flagrant Parts of the Priſoner's Diſcourſes have 
been diſtinguiſh'd to you, your Lordſhips can't 
fail of diſcerning that implacable Enmity that 
runs throngh the whole: How little will your 
Lordſhips find in it of the Spirit of the Goſpel 


3 


of the Temper of a Chriſtian, or a good Subject, 


h lefl : 
_ k . * a Meſſenger of * No, my 


journed Yeſterday, when the 
Commons were proceeding on their Fourth Arti- 
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Lords, when the Heart is poiſoned, the Corruption 
will be diffuſed throughout; when Principles are 
delivered from the Pulpit, that ſtrike at the Root of 
the preſent Government, and our future Eſtabliſn- 


ment, and are taught as Fundamental Rules both 


of Law and Conſcience ; what kind of Proofs, what 
Exhortations are to be expected from ſuch a Preach- 
er? Surely, ſuch only, as you have heard from 
this Man, ſuch only, as may create univerſal Diſſa- 
tisfaction, will diſquiet the Minds, and tend to per- 
vert the Obedience of the Subjects; ſuch only, as 
ſhall be moſt likely to cheriſh and cultivate thoſe 
Seeds of Sedition, which, when ſufficiently Propa- 
gated, and brought up to their full Growth, can 
terminate in nothing leſs than a Total De- 
ſtruction, | | 


My Lords, | 
Iam now to acquaint you, That the Commons have 
gone through their Charge, wherein they have been 


heard by you with great Candour and Patience: 


And that imperfect View, which was the beſt L 


was able to give you, in opening the Charge, has 


been amply ſupply'd by the great Sufficiency of 
what has follow'd: And from thence, I think, I have 


good Grounds to ſay to your Lordſhips, that this 


Impeachment of the Commons in every part of it, 
is ſubſtantially and effectually maintain'd. 


And now, my Lords, craving leave of the Do- 
ctor to borrow a Phraſe which ſtands at the Head 


of the laſt Paragraph of his Sermon, Nhat is the 


| Reſult of this Proceeding hitherto? In opening the 


Charge, we conſidered him in the Condition of a 
Perſon accus'd ; but the Proofs having been produc'd, 
and the Evidence being unqueſtionable, even from 
his own Mouth, and by the Endeavours of other 
Gentlemen, to whoſe Provinces the ſeveral Tasks 
have fallen, the faiſe Colours of his Diſcourſe be- 
ing taken off, and his Scheme reduced to its true 
Conſiſtency, give me leave to repreſent him to your 
e in a true Light, and in his proper Co- 
ours. 

Your Lordſhips now ſee this Gentleman, under 
the Reign of the greateſt and beſt of Princes, that 
ever wore a Crown, whoſe Title to the Throne 
ſtands upon a more ſolid and indiſputable Foundati- 
on than that of any Prince upon Earth, guarded 
and defended by the beſt Laws in the World, ard 
the entire Affection of all her true Subjects, and 
which none can draw in queſtion with any other 
Deſign than to weaken its Support: 

You ſee him, under an Eſtabliſnment and Con- 
ſtitution, excellently contrived and adapted to an- 
{wer all the good Ends of Government, and which 
has withſtood the open Aſſaults of Arbitrary Prin- 
ces, and the more crafty Attempts of Papal En- 
croachments ; and which, ſince the true Religion 
was eftabliſhed among us, has been preſerved in 
deſpite of the dangerous Endeavours of Papiſts, 
by dividing Proteſtants, to make way for its De- 
ſtruction : A Conſtitution, which happily recovered 
its ſelf at the Reſtoration, from the Confuſions and 
Diſorders which the horrid and deteſtable Proceed- 
ings of Faction and Uſurpation had thrown it into, 
and which afrer many Convulſions and Struggles, 
was providentially ſoved at the late happy Revolu- 
tion; and by the many good Laws paſs'd ſince that 
time, ſtands now upon a firmer Foundation: To- 
gether with the moſt comfortable Proſpe& of Se- 
curity to all Poſterity, by the Settlement of the 
Crown in the Proteſtant Line. 
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Lour Lordſhips have found this Perſon, at a 
Time when the Church of Eng/aud as by Law eſta- 
bliſhed is in perfect Proſperity and Safety at Home, 
and in higher Reputation abroad, than in any Age 
that has gone before it; At a time when the Nation 
enjoys Peace and Tranquility, and all the good Ef- 
fects of a prudent and ſucceſsful Adminiſtration, 
demonſtrated by the Harmony and unanimous En- 
deavours of all her Majeſty's true Subjects to ſup- 
ort it, 

g In the moſt ſolemn and publick Manner, level- 
ling the moſt virulent Diſcourſe againſt her Maje- 
ſty's Title to the Crown, and againſt our preſent 
Eſtabliſhment, and calculated to favour the Pre- 
tenſion of another. | 
Your Lordſhips find in it the ſame Principles re- 
viv'd and avow'd in the ſame dangerous Extent by 
him, as in a late Reign by the profeſs'd Inſtru- 
ments of Popery and Arbitrary Power, and apply'd 
in Condemnation of the glorious Work of the 
late happy Revolution, which delivered us from 


them. 


Your Lordthips have found him arraigning the 


Honour of her Majeſty and her Parliament, aſper- 


ſing her Adminiftration beth in Church and State, 
and with all imaginable Ardour and Vehemence 
ſtirring up Sedition, and exhorting to Rebellion; 
and that in the Name of Almighty God, as a Per- 
ſon commiſſioned from Heaven to that End, and 


in the moſt prophane and proftitute Manner abu- 


ſing and wreſting Scriptures to thoſe impious Pur- 


{es. 
is on thoſe Grounds, that the Commons have 


charg'd the Crimes to have been committed by him 


with an Intent to undermine her Majeſty's Govern- 


ment, and to ſtir up Arms and Violence: And do 
your Lordſhips want further Evidence of this? Let 


us remind you of the Rebellion that has been rais'd, 


and that High- Treaſon that was committed, the laſt 
Night, y thoſe Perſons who abet the Priſoner! _ 
I can't aggravate the Offence; your Lordſhips 
will duly conſider the Heighth and Quality of it, 
you will think of a Satisfaction ſuitable to that, and 
to the juſt Expectation of the Commons. 


My Lords, | 
The Nature and Length of this Proceeding ha- 
ving occation'd many Interruptions, we are yet af- 
ſur d, that no Miſconſtruction will be permitted 
by your Lordſhips, of what may have fall'n from 
any of us. Welikewiſe take Notice to your Lord- 
ſhips, that the Commons have very readily acqui- 


eſc d in your Appointment of Council to aſſiſt the 


Priſoner. Your Lordſhips informed us in the be- 
ginning of the Cauſe, that you did this in great 
Benignity to him, in aſſigning him thoſe Council 


which he himſelf had ask'd, and doubtleſs ſuch 


as are according to his own Hearts Deſire: And 


the Commons are aſſured, that thoſe Gentlemen 


will underſtand that Regard which is due to the 
Nature of this Cauſe, and to the Dignity of a Pro- 
ceeding wherein the Commons of Great Britain 
appear as Proſecutors, 

The Commons conceive, they have Reaſon to 
take great Satisfaction from this Proceeding, where- 
by they have the Opportunity, in the moſt ſolemn 
Manner, before the moſt Auguſt Judicature in the 
World, to aſſert the Freedom and Excellency of 
our Government, and the Juſtice of the preſent 
Eſtabliſhment : This ſingle Conſideration ſhews 
your Lordſhips of what Malignity the Pri- 
ſoner is capable, who has thus ſer himſelf to diſor- 


der and deftroy fo hapr zeauti 8 
tution. F py and ſo beautiful a Condi. 

We deſire to put your Lordſhips in mind co 
thoſe Felicities, which in our ons, Ae * 
this Proſecution; when we fee ſo many of 8 
Lordſhips the Judges of this great Cauſe, who 5 q 0 | 
great a Share in that Deliverance which we are "oy 
called upon to vindicate ; ſo many others of your 
Lordſhips, the Sons of thoſe Fathers, who joined 
in it; and who have the ſame Blood ſtill runnin 
in your Lordſhips Veins. And when we conſider 
that firm and ſteady Zeal which every one of your 
Lordſhips have ſhewn in Support of the preſent 
Settlement, what Doubt can we entertain of your 
moſt impartial Juſtice? | 

We turther obſerve it, as the great Security of 
our ee hy no Endeavours can prevail 
to prevent your Judgment upon it, nor an 
* to — — Effects ET —_ 

And on tother Hand, we have before our Eyes 
the many good Conſequences, which that Part 
which the Commons have taken on themſelves 
will certainly produce; that Strength and Vigor 
twill add to the great Affairs of the Kingdom, and 
of all Europe, at this Critical Juncture, when the 
World ſhall ſee that the Commons of Great Bri- 
taiu, who have been ſo unanimous in Defence and 
Support of the Common Cauſe of Peace and Li- 
berty abroad, are thus zealous to find out and ex- 
tirpate that malignant Humour, which alone can en- 
danger it at home: that whilſt the common Op- 
preſſor feels the Effects of her Majeſty's Arms, the 
inteſtine Enemies of the Nation, and of her Go- 
vernment, (in the Inſtance of the Priſoner) may ſce 
and conſider the Force and Weight of the higheſt 
Reſentment of. the Commons. 

Thoſe good Effects will receive yet greater En- 

forcements from your Lordſhips Judgment ; which, 

when it becomes publick, will be an effectual Con- 

futation, or an unanſwerable Treatiſe againſt the 
ilent Doctrines advanc'd by the Priſoner. 

The Firmneſs of your Proceedings will give the 
ſame Steadineſs and Vigor to all other Parts of the 
Adminiftration, which will henceforward ftrive to 
imitate your Lordſhips in fo great an Example; and 
twill ſtrike due Terror on thoſe Minds, in which the 
ſame deſtructive Errors have taken Root. 

And, my Lords, What Comfort and Peace muſt 
it bring to all her Majeſty's faithful Subjects, to ſee 
her Majeſty's undoubted Title, the Wiſdom of her 
Adminiſtration, and the Proteſtant Succeſſion, ſo 
effectually ſupported by your Lordſhips Judg- 
ment ? | | 

My Lords, We have thought it neceſſary, in Diſ- 
charge of the great Truſt repoſed in us by the Com- 
mons, to go through the whole Charge together, 
that your Lordſhips might have it entire. I am now 
only to add, 'That they do reſerve to thernſelves the 
Liberty of replying to what ſhall be offered on be- 
half of the Priſoner, and of every other legal Ad- 
vantage that ſhall ariſe to them in the Progrels of 


their Impeachment. 


Lord Chancellor. Gentlemen of the Houſe of 
Commons, Have you gone through the Charge? 
Mr. Lechmere. My Lords, we have. : 
Lord Chancellor, Then you that are appointed 
Council for Doctor Sacheverel, may proceed to his 
Defence. : 
Sir Simon Harcourt, My Lords, There having 
been already three whole Days ſpent by the — 


men of the Houſe of Commons in Maintenance - 
: the 
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their Charge; and this Day being ſo far ſpent, I am 
bound in Duty humbly to repreſent to your Lord- 
ſhips, that it will be impoſſible for us to go through 
the very firſt Article, fo as to finiſh in any reaſon- 
able Time. My Lords, We humbly expect your 


Lordſhips Commands, 
- Lords, Go on, go on. : 
Sir Simon Harcourt, My Lords, We muſt receive 


your Lordſhips Commands. We think it of great 
Importance to go through the firſt Article at once, if 
your Lordſhips pleaſe to give us Leave. 


Then the Lords adjourned to their Houſe above. 


— 


— 


— — 


Friday, March 3. The Fifth Day. 


'HE Lords coming down into apr 


hall, and being ſeated in the manner before- 
mention'd, Proclamation was made by the Serjeant 
at Arms as follows : ; i 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, fave 
Thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance, : 

The Doctor appearing at the Bar accordingly, 
with his Council, as before: | 

Lord Chancellor. Gentlemen, you that are Coun- 
cil for the Priſoner, may proceed to his Defence. 


3 AY it pleaſe your Lord- 
Sir Simon Harcourt, ſhips, 1 am Fog for 
Doctor Sacheverell, who ſtands impeached in the 
Name of all the Commons of Great Britain of 
High-Crimes and Miſdemeanors. The Crimes ſup- 
poſed to have been committed by him are contain d 
in four Articles. I beg leave to poſtpone the three 
laſt, without mentioning any thing of them, till 
we have all concluded what we have to offer and 
lay before your Lordſhips, as to the ſeveral Charges 
contain'd in the Firſt; and endeavour'd to ſatisfy 
your Lordſhips, That notwithſtanding what nas 
been objected by the Gentlemen of the Houſe of 
Commons againſt the Doctor, in Maintenance of 
that Article, he is an innocent Man. The firſt Ar- 
ticle contains three diſtin& Charges; we ſhall pro- 


ceed on them as they lie in Order. The firſt of 


them is, That he ſuggeſts and maintains, that 
** the Neceſſary Means uſed to bring about the late 
* happy Revolution were odious and unjuſtifiable”. 
Your Lordſhips have been inform'd, that by this 
Expreſſion of, The Neceſſary Mans, mention'd in 
the firſt Article, the Gentlemen of the Houſe of 
Commons intend his late Majeſty's glorious Enter- 
prize for delivering this Kingdom from Popery and 
Arbitrary Power, and the Subjects of this Realm 
well affected to their Country, joining with, and 
aſſiſting him in that Enterprize. In a ſhorter De- 
{cription, it has been explain'd, that theſe Neceſſary 
iT-ans were the Subjects Reſiſtance to their Unfor- 
runate Prince then upon the Throne. Of this Re- 
ſiſtance the Doctor has made no Mention in his Ser- 
mon. He has, indeed, affirm'd the utter Illegality 
of Reſiſtance on any Pretence whatſoever to the 
Supream Power; bur it can't be pretended, there 
was any ſuch Reſiſtance uſed at the Revolution. 
The Supream Power in this Kingdom is the Le- 
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giſlative Power; and the Revolution took effect by 


the Lords and Commons concurring and aſſiſting in 


it, Whatever therefore the Doctor has aſſerted of 
the utter Illegality of Reſiſtance, his Aſſertion being 
applied to the ſupream Power, can't relate to any 
Reſiſtance uſed at the Revolution; and conſequently 


can't be an Affi rmance, that ſuch Reſiſtance, or 


ſuch Neceſſary Means, were odious and unjuſtifiable. 
One of the learned Gentlemen, who ſpoke che 
third Day of this Trial, in Maintenance of the 
laſt Article, concurr'd with me in this; and object- 
ed it to the Doctor, That he had guarded himſelf, 
by confining his Aſſertion to the ſupream Power; 
and that he had not averr'd the utter Illegality of 
Reſiſtance to the Queen : But had he in expreſs 
Terms affirm'd the Unlawfulneſs of ſuch Reſiſtance, 
yet by the ſame Arguments which have been uſed, 
the Doctor would have been rold, he had been 
preaching a ſlaviſh Doctrine. My Lords, another 
Gentleman of the Houſe of Commons (I think there 
were but two of them who took Notice of this 
Expreſſion of the Doctor's of the Supream Power) 


obſerv'd, that the Doctor had aſſerted the Illegality 


of Reſiſtance to the Supream Power on any Pretence 
whatſoever; which Power he admitted was the Le- 
giſlative; and declared, if the Doctor had really 
meant that Power, he ſhould not have differ d from 
him; and without doubt, your Lordſhips and all 


Perſons will concur with him in this, that 'tis ut- 


terly unlawful to reſiſt the Supream Power. But 
that Gentleman being ſatisfy'd, that tho* the Doctor 
expreſly mention'd the Supream Power, which is 
the Legiſlative, yet he certainly intended the Su- 
pream Executive Power, concluded he was guilty 
of this Charge in the firſt Article ; and mention'd 
it as an Inſtance of the' great Mercy and Lenity of 
the Houſe of Commons, that they had not pro- 
ceeded againſt him for High-Treaſon, as a Parſon 
in one of the lateReigns was proſecuted for Words 
which he thought leſs offenſive and dangerous than 
this Aſſertion preached by Dr. Sacheverell. And yet 
that Gentleman was pleaſed to ſay, That had a Diſ- 
ſenter, whoſe Affection to the Government was un- 
ſuſpected, expreſs'd himſelf as the Doctor did, the 
Gentlemen of the Houſe of Commons would not 


have thought fit to have proſecuted him. That 


Caſe which was alluded to, I take to be the Caſe of 
Mr. Roſwell, a Nonconformiſt Miniſter. He was 
indicted in the 36 Car. Il. for Words ſpoke by 
him in a Sermon preach'd at a Meeting-Houſe. 
Twas a Proſecution carried on through the Vio- 
lence of thoſe 'Times, and generally deteſted. 
He was convicted; but on cooler Thoughts, and 
Conſideration of the Uncertainty in his Expreſſions, 
that they could not amount to ſuch a Crime as he 
ſtood charged with, Judgment was Arreſted, and 


Mr. Roſwell was diſcharg'd. Another learned Gen- 


tleman who open'd the Charge, was of Opinion, 
that the Doctor, in his Aſſertion of the Illegality of 


Reſiſtance to the Supream Power, does really nei- 


ther mean the Legiſlative nor Executive Power, but 
that he had the Pretender in his View. This is 
diving into the Secrets of his Heart, and ſearching 
into his Thoughts, which God only knows. This 


was urg'd, to avoid the ſtrange Inconſiſtency, in 


concluding, that the Doctor was endeavouring to 
undermine the Government, by preaching up the 
utter Illegality of Reſiſting it. | 

My Lords, If there be a double Senſe, in either 
of which thoſe Words are equally capable of being 
underſtood; if in one Senſe the Doctor's Aſſertion 


be undeniably clear, but in the other ſome Doubt 
| "<8 3 might 
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might ariſe, whether his Words be Criminal or not, 
the Law of England is more merciful than to make 
any Man a Criminal, by conſtruing his Words 
againſt the natural Import of them, in the worſt 
Senſe. This is the great Juſtice and Clemency of 
our Law, in every Man's Caſe. But ſome Perſons 
are intituled to have a more favourable Conſtruction 
put on all their Words and Actions, than others are; 


 ftuch as Perſons acting in the Execution of their 


Offices, in Obedience to Authority, or by a Com- 


miſſion from the Crown; ſuch Perſons are look'd 


upon as under the immediate Protection and Care of 
the Law: How much more reafonable is it, that 
Miniſters of the Goſpel, who have their Commiſſion 
from God, and ſpeak in the Name of God, ſhould 
have the moſt candid Interpretation made of what- 
ever they ſay? This, I am prefuaded, was one of 
the chiefeſt Reaſons which in the Caſe of Mr. Roſ- 
well allay'd the Rage of that Reign; and at that Time 
obtained Mercy for him, tho' a Nonconformiſt 
Miniſter under a Conviction of High-Treaſon. Tis 
a hard Fate attends this unhappy Gentleman, if he 
muſt inevitably lie under the Imputation of being 
thought an Enemy to the Revolution, and to our 
preſent happy Eſtabliſhment on that Foundation. 
What Evidence will your Lordſhips expe& he 
ſhould produce to clear himſelf? He has ſhown his 
Submiſſion to the Revolution, from the firſt Mo- 
ment his Years made him capable of doing ſo. He 
has given all the publick Teſtimonies of his Fidelity 
and Affection to the laſt Reign, as well as the pre- 
ſent, which the Government has at any time requir'd 


from the moſt ſuſpected Perſons. He has taken 


the Oath of Allegiance, figned the Aſſociation, and 
took the Abjuration. *Tis a miſerable Caſe any 
Man is in, if after he has taken the Abjuration, the 
utmoſt which is required, he ſhall ſtill be told, he 
has indeed abjur'd the Pretender, but hath not yet 
forgot him. If neither the Inoffenſiveneſs of the 
Doctor's Behaviour, neither his Words, nor Oaths 
can ſatisfy ; if after all theſe Demonſtrations the 
Doctor has given of his Fidelity, he is ſtill liable to 


be cenſured, What Satisfaction is it poſſible for 


him to give? | 
My Lords, If the Manner of this folemn Proſe- 


cution has not alter'd the Nature of Things, I hope 


I may infiſt, without putting in a Claim of Right 
in behalf of all the factious and ſeditious People in 
the Kingdom to revile the Government at Pleaſure, 
'That by the happy Conſtitution under which we 
live, a Subject of England is not to be made Crimi- 


nal by a labour'd Conſtruction of doubtful Words; 


or when thar can't ſerve, by departing from his 
Words, and reſorting to his Meaning. Too many 
Inſtances there were of this Nature before the late 
happy Revolution ; but that put an End to fuch 


arbitrary Conſtructions. 


I might trouble your Lordſhips on this Head with 


| Multicudes of Authorities; but I ſhall mention 
only one: Tis an Authority of your Lordfhips, up- 


on a Writ of Error, immediately after the Revolu- 
tion; Sir Samuel Barnardiſton's Caſe; and I beg 
Leave to refer to your Lordſhips Journal, May 14, 
1689. Twas that Gentleman's Misfortune to be 
called in Queſtion in the Reign of King Charles the 
Second (Hil. Term, 1683.) for writing ſome Let- 
ters ſuppoſed to be Seditious, and highly reflecting 
on the Government, and the publick Juſtice of the 
Nation at that Time. Upon his Trial he was repre- 


ſented as a ſeditious Man, and one of a turbulent 


Spirit; and being ſo painted by the Chief Juſtice 


who try'd him, tho' hig Actions were inoffenſive; 


notwithſtanding his Innocence, a Verdict was ob. 
tain'd againſt him; and when he came to receive 
Judgment, not ves look'd upon as an inconſidera. 
ble Man, not as a Tool of his Party, but as one of 
the Heads of it, a Fine of ten thouſand Poungs 
was ſet on him. I beg Leave to lay before your 
Lordſhips what you did in that Caſe. Your Lorg. 
ſhips reverſed that Judgment; and as a glorious In- 
ſtance of your Fuſtice, not contenting your ſelyes 
with the Right you had done in the Cale then be 
fore you, at the ſame time provided, as far as was 
poſſible, that no innocent Perſon, in After-Ages 

might ſuffer Wrong. Your Lordfhips therefore. 
in an extraordinary Manner, order'd the Reaſons of 
your Judgment to be entered in your Journal, and 
they are enter'd in the following Words:“ Fir 

Ihe Information in this Caſe being grounded up⸗ 


cc . . 
on Letters, which in themſelves were not Crimi- 


nal, but made ſo by Innuendo's, your Lordſhips 


* declared, that Innuendo's, or ſuppos'd, or fore d 
Conſtructions, ought not to be allowed; for all 
Accuſations ſhould be plain, and the Crimes aſ- 
* certained”. My Lords, I hope its unneceſſary to 
my preſent Purpofe, to read to you the ſecond Rea- 
ſon ; but as it was another Inſtance of your Lord- 
ſhips Juſtice, which ought never to be forgot, I 
ſhall rake the Liberty of doing it: It relates to the 
Fine of ten thouſand Pounds. Tho' Sir Samuel 
Barnardiſton was a Gentleman of a very conſiderable 
Eſtate, your Lordſhips declared, Secondly, That 
this Fine of ten thouſand Pounds is exorbitant, 
and exceflive, and not warranted by Legal Prece- 
* dent in former Ages; for all Fines ought to be 
* with a Salvo contenemento ſuo, and not to the 
* Party's Ruin”. Theſe were your Lordſhips De- 
clarations in that Caſe. If there be any Uncertainty 
or Doubt in the Doctor's Expreſſions, your Lord- 
ſhips, I hope, will put the moſt favourable Con- 
ſtruction on them. What J have hitherto offer d is, 
with Relation to theſe Words, The Supream Power ; 
but that which I take to be the main OHiection in this 
Caſe, is, that the Doctor's Aſſertion of the Illegality 
of Refiſtance muſt be neceſſarily underſtood with Re- 
ference to the Executive Power. And if it be utterly 
illegal, in any Caſe, upon any Pretence whatſoever, 
then 'twas unlawful at the Revolution; and from 
thence the Conſequence is drawn, That the Doctor 
is guilty of this firſt Charge, of maintaining, That 
the neceſſary Means uſed to bring about the happy 
Revolution were odious and unjuſtifiable. This I take 
to be the Force of the Objection. EN 

My Lords, I admit the Doctor has in General 
Terms aſſerted this Propoſition of the Illegality of 
Reſiftance to the Supream Power on any Pretence 
whatfoever; and yet I am not altogether without 
Hopes, but that I ſhall be able to fatisfy even the 
Gentlemen of the Houſe of Commons, whether 
that Expreſſion be underſtood of the Legiſlative, or 
Executive Power, that he is an innocent Man, not- 
withftanding that Aſſertion. 

My Lords, There is nothing further from our 
Hearts, nor is any thing leſs neceſſary to the Doctors 
Defence, than for us to diſpute or to call in Que- 
ſtion the Juſtice of the Revolution. We are fo far 
from it, that we look on our ſelves to be arguing 
for it, whilſt we are endeavouring to ſhow your 
Lordfhips, that the Reſiſtance uſed at the Revolu- 
tion is not inconſiſtent with the Doctrine of the 


Church of England, and with the Law of England; 
and that the Doctor uſes no other Language than 
what they both ſpeak. When your Lordſhips have 
laid aſide what was urg d the Second Day, to * 
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the Juſtice of the Revolution, and to aggravate the 
Doctor's Offence, ſuppoſing him guilty, this Mat- 
ter will lie in a very narrow Compaſs; and I am in 
Hopes there will not appear to be ſo great a Diffe- 
rence as hath been repreſented, between the Doctor, 
in his Aſſertion concerning the Illegality of Re- 
ſiſtance, and ſome of the Gentlemen of the Houſe 
of Commons. I can't fay, that I differ from many 
of them in their Notions of Allegiance, as ſtated 
the ſecond Day of this Trial. | 

My Lords, The firſt thing on which I humbly 
inſiſt, ſuppoſing this general Aſſertion to relate to 
the Supream Executive Power, is, that the Doctor 
has not in any Part of his Sermon apply d it to the 

articular Caſe of the Revolution. 

Twas inſiſted on the firſt Day, That he had not 
only aſſerted the utter Illegality of Reſiſtance to 
the Supream Power, on any Pretence whatſoever; 
but alſo that he had expreſly affirm'd, that the Re- 
volution was not ſuch a Caſe, as ought to be ex- 
cepted ont of his general Rule. This I deny: If 
ſuch an Expreſſion can be found in the Doctor s 
Sermon, I ſhall think no Puniſhment too great for 
him. *Tis one Thing, expreſly to affirm the Revo- 


lation is ſuch a Caſe as ought not to be excepted out 


of the General Rule; and another Thing, not to 
make the Exception. The Apoſtle, who in ge- 
neral Terms enjoins the Duties of Obedience and 
Non-Reliſtance to the Higher Powers, makes no 
Exception when he lays down thoſe Precepts; nor 
(on the other fide) does he ſay, no ſuch Caſe can 
ever happen, wherein Obedience is not to be paid, 
or Reliſtance not to be made. He is ſilent in that 
Matter; and the Doctor's Expreſſion, in this Caſe, 
is agreeable with that of the Apoſtle. To prove 
the Doctor guilty of this firſt Charge, and that he 
had directly applied his General Rule of the Ille- 
gality of Reſiſtance to the Supream Power, to the 
particular Caſe of the Revolution, a learned 
Gentleman, (whoſe Province 'twas to maintain the 
firſt Article) on the ſecond Day of this 'Trial, 
firſt ſtated to your Lordſhips the Page wherein the 
Doctor mentions the utter Illegality of Reſiſtance, 
and read that Paſſage in the following Words * 
Ihe grand Security of our Government, and the 
very Pillar upon which ir ſtands, is founded up- 
on the ſteady Belief of the Subjects Obligation 
to an abſolute and unconditional Obedience to 
the Supream Power, in all Things lawful, and 
the utter Illegality of Reſiſtance upon any Pre- 
* tence whatſoever”. And then, ſays he, the Do- 
ctor goes on, and ſays, Our Adverſaries think 
they effectually ſtop our Mouths, and have us 


"* ſure and unanſwerable on this Point, when they 


_ © urge the Revolution of this Day in their De- 
* fence”. This might very reaſonably make an Im- 
preſſion upon your Lordſhips, not comparing thoſe 
ſeveral Paſſages in the Doctor's Sermon, at the 
fame Time that Objection was made. But I be 

your Lordſhips will obſerve the Diſtance of theſe 
two Paſſages from each other, between twenty 
and thirty Lines, in which ſeveral diſtin& and en- 
rire Sentences are contain'd, to which that laſt Paſ- 
tage of Our Adverſaries, &c. plainly relates. The 
next Method us'd to prove the Doctor guilty, 
was, by taking the Paſlage in it ſelf, independently, 
from any other; and this I own to be the true way 
of conſidering it: And taking it thus, tis object- 
ed, If in no Cafe whatſoever tis lawful to reſiſt, 
wen then unlawſul at the Revolution. Such a Do- 
Grine muſt be a laviſh Doctrine. An unlimited 


Paſſive Obedience and Non-Reſiſtance is a ſlaviſh 
Notion. | 
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My Lords, Dr. Sacheverel does not contend for 
it; nor is there any Thing mentioned in his Ser- 
mon, of ſuch an Obedience or Non-Reſiſtance. 
There is but this ſmall Difference between the Gen- 
tlemen of the Houſe of Commons, who think this 
Expreſſion fo highly Criminal, and the Doctor, 
who ſtill conceives it to be otherwiſe; whether, 
when the General Rule of Obedience is taught, the 
particular Exceptions, which may be made out of 


that Rule, are always to be expreſs d; or whether, 


when the General Rule is laid don, the particular 
Exceptions, which might be made out of that Rule, 
are not more properly to be underſtood or im- 
plied. WV 

I humbly apprehend, my Lords, that extraordi- 
nary Caſes, Caſes of Neceſſity, are always implied, 
tho' not expreſs'd, in the general Rule. Such a 
Caſe undoubtedly the Revolution was, when our 
late unhappy Sovereign, then upon the Throne, 
miſled by Evil Counſellors, endeavour'd to ſubvert 
and extirpate the Proteſtant Religion, and the Laws 
and Liberties of the Kingdom. The general Rule 
ought always to be preſſed ; but the Exceptions of 
extraordinary Caſes, of Caſes of Neceſlity, are ne- 
ver particularly to be ſtated. To point out every 
ſuch Caſe before-hand, is as impoſlible, as it is for 
a Man in his Senſes not to perceive plainly when 
ſuch a Caſe happens. 

Every Miniſter of the Goſpel is ſufficiently in- 
ſtructed from the Doctrine of his Church, from 
the written Laus of the Land, and the Law of 
God, to preſs the general Duty of Obedience; but 
ſuch extraordinary Caſes, wherein Reſiſtance is law- 
ful, wherein it becomes an indiſpenſible Duty, are 
no where laid down. The ſame Apoſtle, who en- 
joins Obedience and Non-Reſiſtance to the higher 
Powers, commands alſo Servants to obey their Ma- 


ſters, and Children their Parents, in all Things: 


Notwithſtanding which general Precepts, many 
Caſes may happen, wherein it may be not only un- 
fir, but ſinful for Servants to obey their Maſters, or 
Children their Parents. And yet the Apoſtle never 
thought it proper to ſtate, or mention thoſe Caſes, 
but contented himſelf to preſs the Duty of Subje- 
ction in general, leaving ſuch Caſes (when they hap- 
pen'd) to juſtify themſelves. 

Such Caſes, my Lords, with reſpe& to Reſiſtance 
againſt the ſupream Power, are no way fit to be 
conſider'd, but in Parliament; and even the Parlia- 
ment it ſelf hath never yet thought fir otherways to 
conſider them, than by way of Retroſpect, to juſti- 
fy what had of Neceſſity been done in thoſe Caſes; 
but never went fo far as to enumerate the Caſes of 


that kind, which might happen for the future, 


wherein it might be lawful for the Subject to re- 
fiſt; nothing being more evident, than that the Sub- 
jects would be, ſome time or other, thereby tempted 
to exceed their juſt Liberty. | 
I beg Leave to cloſe what I have humbly offer'd 


to your Lordſhips on this Head, with an Obſervati- 
on I borrow from Mr. Pym, at his delivering the 


Charge againſt Dr. Manuaring. Mr. Pym, ſpeaking, 
of the Dutchy of Normandy, obſerves, that that 
Dutchy having been oppreſſed with ſome Grievan« 
ces, contrary to their Franchiſes, made their Com- 
plaint to Lewis the Tenth ; who by his Charter, 
acknowledging the Right and Cuſtom of the Coun- 
try, and that they had been unjuſtly griev'd, did 
grant and provide, That from thenceforward they 
fhould be free from all Subſidies and Exactions to 
be impos'd by him, and his Succeſſors, yet with 
this Clauſe, Unleſs when great Neceſſity * 
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Which ſmall Exception, Mr. Pym obſerved, had de- 
voured all their Immunities granted by that Charter. 
I chink I may as reaſonably conclude, That if Cler- 
gymen, or others, in their Sermons, Writings, or 
publick Diſcourſes, inſtead of preaching up the 
general Rule of Obedience, are permitted to ſtate 
rhe ſeveral extraordinary Caſes, which may ariſe, 
the ſeveral excepted Caſes which, notwithſtanding 
the general Rule, are implied; ſach Exceptions 
will in time devour all Allegiance. 


Having chus ſtated to your Lordſhips the Que- 


ſtion between us, Whether ſuch excepted Caſes as 
the Revolution was, are not more proper to be left 
as implied, than to be expreſs'd, when the general 
Duty of Obedience is taught; I fhall endeavour to 
fatisfy your Lordſhips, Firſt, That the Doctor's Aſ- 
ſertion, of the [Wegality of Refiſtance to the Supream 
Power en any Pretence whatſoever, in general 
Terms, without exprefling any Exception, or that 
any Exception is to be made, is warranted by the 
Authority of the Church of England : And, Se- 
condly, That this Manner of Expreſſion is agree- 
able to the Law of England. | 

Firſt, That 'tis warranted by the Authority of 
the Church. Your Lordfhips were informed, on 
the firſt Day of this Trial, with how much Bra- 
very even-our Popith Anceſtors aſſerted the Legality 
and indiſpenſible Duty of Reſiſtance, whenever 
they thought the Liberty of their Country re- 
quir'd it; but that at the Reformation, when 


Truth began to ſhine out, then it became evident, 


that this Notion of the Illegality of Reſiſtance was 
a laviſh Doctrine. The learned Gentleman un- 
doubtedly pitch'd on a very proper Time to begin 


Lis Search after Truth; and from thence I ſhall en- 


deavour to trace it. 

One very early Authority I find; *twas indeed in 
the Dawn of the Reformation, in a Book enti- 
tled, 4 neceſſary Dofrine and Erndition for any 
Chriſtian Man; publiſh'd by the King's Command, 
34 H. VIII. "Twas a Treatiſe compos'd by the 
Direction of Cranmer, by Ridley, Redmayn, and 
other very great and learned Men. I find it high- 


ly commended in the Hiſtory of the Reformation, 


Part f. Book 3. Page 286. The Reverend Author 
of that Hiſtory gives an Account how well the Re- 
formers were imployed, (Ann. 1540.) though not 
in the way of Convocation : That a ſele& Num- 
ber of them ſat, by Virtue of a Commiſſion from 


the King, confirmed in Parliament ; and that their 


firſt Work was to draw up a Declaration of the 
ChriſGan Doctrine, for the neceſſary Erudition of a 
Chriſtian Man; and (Pag. 293.) that *twas finiſh'd 
and ſet forth, with a Preface, written by thoſe of 
the Clergy who had been imployed in it, declaring 
with what Care they had examined the Scriptures, 
and the antient Doctors, out of whom they had 
faithfully gather'd that Expoſition of the Chriſtian 
Faith. In this Treatiſe I find theſe Paſſages. In 
the Expoſition of the Fifth Commandment : © And 
** by this Commandment alſo, Subje&s be bound 
not to withdraw their Fealty, Truth, Love, and 
Obedience towards their Prince, for any Cauſe 


© whatſoever it be; nor for any Cauſe they may 


** conſpire againſt his Perſon, nor do any Thing 
* towards the Hindrance or Hurt thereof, nor of 
* his Eſtate“. In the Expoſition of the Sixth 
Commandment : © Moreover, no Subjects may 
draw their Swords againſt their Prince, for any 


* Cauſe whatſoever it be”. The Reverend Fa- 


ther of our Church, to whom the Publick is ſo 
much indebted for that excellent Hiſtory of the Re- 


formation, and who has received the juſt 
of both Houſes of Parliament for it, { — dane 
declares thoſe Expoſitions of the Commandmen- 
to be very profitable. bs 

My Lords, Tho' the Treatiſe, in which I find 
theſe Expoſitions, was publiſh'd in a Popiſh * 
yet (as an undeniable Evidence that the Doctrine 
of Non-Reſiſtance, there taught, is a Proteſtanr 
Doctrine) I ſhall ſhow your Lordſhips, the Reue. 
rend Author of the Hiſtory of the Reformation has 
himſelf aſſerted it, in much ſtronger Terms, that 
Doctor Sacheverell has done. In Eduard the Sixth 
Time, the glorious Light of the Goſpel ſhone 
out. The firſt Book of the Homilies, prepar'd by 
the Clergy, was then publiſhed by the Royal Ay- 
thority; in which were three Parts of a Homi! 
or rather three diſtinct Homilies of Obedience 
In one of which is the Paſſage mentioned in the 
Doctor's Anſwer. * Here, good People, mark 
* diligently : It is not lawful for Inferiors, and 
Subjects, in any Caſe, to reſiſt and Rand againſt 
* the ſuperior Powers; for St. Paul's Words be 
plain, that whoſoever withſtandeth, ſhall get to 
* themſelves Damnation; for whoſoever withſtand- 
„ eth, withſtandeth the Ordinance of God”. In 
Queen Mary's Reign, the Light of the Goſpel was 
eclips'd, and the Darkneſs of Popery again over- 
ſpread the Nation. Reſiſtance to Princes being a 
Doctrine of the Church of Rome, your Lordſhips 
will not expect any authentick Evidence to be pro- 
duced out of that Reign, in Maintenance of the 
Doctrine of Non-Reſiſtance. . 

When Queen Elizabeth came to the Crown, the 
Truth of the Goſpel ſnone forth in its full Luſtre, 
aud then ſix Homilies were added to the other 
Three againſt Diſobedience and wilful Rebellion, 
in which your Lordſhips will find many Paſſages, 
wherein the Duty of Non-Reſiſtance is preſſed and 
inculcated, in much ſtronger Terms than it hath 
been aſſerted by Dr. Sacheverell. In that glorious 
Reign, the thirty nine Articles of our Religion 
were agreed upon by che Archbiſhops and Biſhops 
of both Provinces, and the Clergy in Convocati- 
on; by the 35th of which, the Homilies are 
declared to ccntain a Godly and Wholeſome Doctrine, 
and are order'd to be read in Churches, by the Mi- 
niſters, diligently and diſtinctly, that they may be 
underſtood of the People. In the thirteenth Year 
of that Reign, a further Sanction was given to the 
Homilies; the thirty nine Articles were then con- 
firm'd, and every Perſon in Holy Orders, to be ad- 
mitted to any Benefice with Cure, was required 
(by A& of Parliament made in that Year) to Sub- 
ſcribe and Read them in the Church, and declare 
his unfeigned Aſſent thereto. 

My Lords, We have now a moſt gracious Sore- 
reign on the Throne, as far ſurpaſſing her renown- 
ed Predeceſſor Queen Elizabeth, in the effectual 
Support ſhe gives to the Proteſtant Intereſt, and in 
her Pious Care for the perpetual Security of the 
Church of England, as in all the other Succeſſes 


and Glories of her Reign. In this Reign, a per- 


petual Sanction is given to the Books of the Homi- 
lies, by inſerting in the Act of Union the Act made 
the 13th Eliz. which confirms the 39 Articles; by 
the 35th of which, the Doctrine of the Church 
(taught in the Homilies) is approv'd ; and decla- 
ring that Act, 13 Eliz, to be an efſential and fun 
damental Part of the Act of Union: So that I may 
now conclude, the Doctrine of the Church of Eng- 
land, taught in her Homilies, muſt continue as long 


as the Union of the two Kingdoms, which 1 bea 


1709. 6 
1, oray may be to the World's End. On theſe 
ES 5 the Homilies of our Church ſub- 
Gt: And as they are thus ratified by the Articles 
and Acts of Parliament, the Doctor has the con- 
current Authority of the Charch and State, for 
what he has ſaid concerning the Illegality of Reſi- 


ance. 


taught in the Homilies in general Terms, in the 
ſame manner as Doctor Sacheverel has aſſerted it, 
wichout expreſſing any Exception? Do the Articles 
of our Religion declare the Doctrine taught in the 
Homilies to be a Godly and Wholeſome Doctrine; 
and will your Lordſhips permit this Gentleman 
to ſuffer for Preaching it? Is it criminal in any 
Man to preach that Doctrine, which tis his Duty 
to read? The Doctor is not only required by the 
zyth Article to read this Doctrine diligently, and 
diſtinctly, that it may be underſtood by the Peo- 
ple; but to ſhew your Lordſhips, the Doctrine 
taught in the Homilies did not die, nor was al- 
ter d at the Revolution. Imuſt obſerve to your Lord- 
ſhips, that the Rubrick of the Office appointed for 
the Fifth of November, 0 

ſed Memory, directs the Clergy on that Day, if 
there be no Sermon, to read one of theſe Homilies 
againſt Rebellion. Since the Doctor choſe rather 
to preach, than to read a Homily on that Day; 
how could he better comply with the Command of 


her late Majeſty, than by preaching the ſame Do- 


| &rine as was contain'd in thoſe Homilies he was 
commanded to read on that Day, if he did not 
preach? Does an Act of Parliament, inſerted in the 
Act of Union, enjoin him to ſubſcribe to this Do- 
ctrine before the Ordinary, and declare his unfeign- 
ed Aſſent to it in his Pariſh Church? And ſhall he 
be condemn'd in Parliament, for aſſerting the Truth 
of it? I muſt admit, this 35th Article of onr Re- 


ligion is not by the Toleration- Act (J will give no 


Offence, by calling it by its true Name) required 
to be ſubſcribed by any Perſons diſſenting from 
the Charch of England, to entitle them to their 
Exemption from the Penalties mentioned in that 
Act. But that Act of Parliament no way varies the 
Caſe with reſpe& to the Clergy ; ſo that whatever 


Duty was incumbent on them before, is ſo ſtill; 


and therefore I hope, your Lordſhips will not think 
this Gentlemah has ſo highly offended. 

As a further Proof that this Do&rine of Non-Re- 
ſiſtance, as laid down by the Doctor in general 
Terms, without making any Exception, is the Do- 
ctrine of the Church of Eugland, I ſhall ſhew your 
Lordſhips, that it has been ſo preach'd, maintain'd 
and avow'd, and in much ſtronger Terms than the 
Doctor has expreſs'd himſelf, by our moſt Ortho- 
dox and able Divines from the Time of the Refor- 
mation. Twould be endleſs to offer your Lord- 
ſhips all the Authorities I might produce on this 
Occaſion ; but we ſhall beg your Lordſhips Pati- 


ence to lay before you ſome Paſſages out of the 


learned Writings of ſeveral Reverend Fathers of our 
Church, of nine Archbiſhops, above twenty Bi- 
ſnops, and of ſeveral other very eminent and learn- 
ed Men. | | 

That your Lordſhips may not think this Doctrine 
died at the Revolution, I ſhall humbly lay before 
your Lordſhips the Opinions of three Archbiſhops, 
and eleven Biſhops, made ſince the Revolution, 
which well fully ſhew the Doctrine of Non-Reſi- 
ſtance is fill the Doctrine of our Church; I would 
not willngly give Offence in naming them, I am 
lure I mean no Reſlection nor can it, as I think, be 


for High-Crimes aud Miſdemeanors. 


My Lords, Is this Doctrine of Non-Reſiſtance 


by the late Queen of Bleſ- 


„ 
any Reproach to them: I find no other Doctrine in 
this Caſe taught by them, as far as Lam able to judge, 
than what the Apoſtles taught before them. With 
your Lordſhips leave, I will therefore preſume to 
name them; Archbiſhop Tillotſon, the two preſent 
Archbiſhops, Biſhop Stillingfteet, late Biſhop of Mor- 
ceſter, the preſent Biſhops of Worceſter, Rocheſter, Sa- 
lisbury, Ely, Bath and Wells, Lincoln, Exeter, St, 
Aſaph, Carliſle, and Chicheſter, If J am able to ſhew 
your Lordſhips that all theſe Right Reverend Fa- 
thers of our Church have preached the ſame Do- 
ctrine the Doctor has, Are the ſame Words coming 
out of their Mouths to be received as Oracles of 
Truth, but ſpoke by the Doctor fit for Articles of 
Impeachment ? 1 am ſure it's impoſſible to enter 
into the Heart of Man to conceive, that what theſe 
Reverend Prelates have aſſerted, that any general 
Poſition they have laid down concerning Non-Re- 
ſiſtance, is an Affirmance that Neceſſary Means uſed 
to bring about the Revolution were Odicus and Un- 
juſtifiable: Why then is Doctor Sacheverell, by hay- 
ing taught the ſame Doctrine, in the ſame Man- 
ner as they did, to be charg'd for having ſuggeſted 
or maintain'd any ſuch Thing ? | 

My Lords, I dare not ſuppoſe this Doctrine, thus 
eſtabliſn'd by ſo many Reverend Fathers of our 
Church, to be erroneous. If an intemperate Ex- 
preſſion of one ſingle Archbiſhop above a Hundred, 
Years ſince dead, is fit to be inſerted in an Article 
of Impeachment of High-Crimes and Miſdemea- 
nors, what Puniſhment ſhould I deſerve, could I 
ſuppoſe the Doctrine taught by ſo many Archbiſhops 
and Biſhops to be erroneous. But if I might hope 
to be excus'd, if I made the Suppoſition, that the 
Homilies of our Church contain falſe Doctrine, and 
that ſo many of the Right Reverend Fathers of our 
Church are capable of erring, or being ignorant in 
the Doctrine of their Church, I humbly propoſe it 
to your Lordſhips, whether a Clergyman who errs 
after ſuch great Examples, might not reaſonably 
have hop'd for a more moderate Corre&ion, than ari 
Impeachment ! Had this (laviſh Doctrine of Non- 
Reſiſtance been firſt branded with its indelible Mark 
of Infamy, and the Right and indifpenſible Duty of 
Reſiſtance tc Princes plainly ſhewn 3; had all the 
{laviſh Notions of the Common Law which we find 
diſpers'd throughout our Law-Books, which give 


Countenance to this Doctrine of Non- Reſiſtance, 


been firſt weeded out of them, and ſome few Acts 
of Parliament, entirely agreeable with this laviſh 
Doctrine, been firſt repealed; had the People been 
ſet right in the Notions of their Obedience, and 
the Miniſters of the Goſpel been inſtructed by Act 
of Parliament what Doctrine they ought to Preach, 
and what not; had all theſe Things been firſt done, 
and the Doctor had afterwards err d, your Lord- 
ſhips might have then look'd upon him, as an ob- 
ſtinate Offender, 

The next Thing I beg leave to conſider is, the 
Law of England; whether the Doctor's Aſſertion of 
the utter Ilegality of Reſiſtance to the Supream Pow- 
er on any Pretence whatſoever, in general Terms, is 
agreeable to the Law of England. I hope I need not 
again explain my ſelf as to this Particular, I mean, 
that as the general Rule is always taught and in- 
culcated by the Church, fo has it always been de- 
clared by the Legiſlature, without making any par- 
ricular Exception ; and if this Rule holds both in 
Church and State, this Gentleman is ſtrangely un- 
fortunate, if he can't be comprehended under one 
or other of them. 


My 


/ 


My Lords, whatever may at any Time heretofore 
have been thought proper to be done by Parliament; 
whatever Meaſures, in Cafes of the laſt Neceſſity, 
may at any time have been taken by the People in 
general, for preſerving their Liberty, or aſſerting 
the Rights of their Country, and keeping themſelves 
from Slavery; yet in no Age can any Inſtance be 
ſhew'd, not in the Reigns of thoſe Princes who 


have been depos'd, that this Doctrine, of the Right 


of Reſiſtance, as it has been term'd, was ever per- 
mitted to be aſſerted by any particular Perſon. A 
memorable Caſe to this Purpoſe happened in the 
Reign of King Edward the Second: An Act of Par- 
lizment paſs'd in the fifteenth Year of that Reign, 
Entituled, Exilium Hugenis de Spencer Patris, 

Filii, The two Spencers were baniſhed by that 
act; and the firſt Article in that Act againſt them 
is,“ That they had affirm'd and publiſn'd in Wri- 
** ting, that Homage and Oath of Allegiance were due 
* morebyreafon of the Crown, than by reaſon of the 
** Perſon of the King; and that if the King did not 
** demean himſelf according to Reaſon, in the Exer- 
* ciſe of his Government, his Subjects might re- 
* more him; And that ſince that Removal could 
not be by Courſe of Law, they might therefore 
* remove him by Force”. The Time when this 
Act paſs'd, and what afterwards happened, is re- 
markable. The Act, very ſoon aſter the making it, 
was repeal'd, and *twas thought neceſſary in that 
Reign the People ſhould aſſert that Right, and there- 
upon the King was depos'd. But your Lordſhips 
will find in his Succeſſor's Reign, they were ſo far 
from caſting any Blot on the Act of Exile, that in 
the 1 Edward 3. by one of their firſt Acts, the Re- 
peal of the Exile was annulled, and the Act of Exile 
confirm'd. It is true, that in the 21ſt Year of Rich. 
2, the Act made the 1ſt Edu. 3. for annulling the 


Repeal of the Exile, was repeal'd, and the Reverſal 


of the Act of Exile confirm'd ; but in the iſt of 
Iſen. 4. the whole Parliament held the 21ſt Rich. 2. 
and all the Proceedings in it, for their Extravagance, 
were annulled, and from thence the Act of Exile of 
the two Sencers continued untouched. I muſt 
humbly obſerve to your Lordſhips, that though 
there were two Repeals of the Act of Exile, yet 
neither of them mention'd the Matter contain'd in 
the Articles as inſufficient, but the Reaſons aſſign'd 
in the Acts of Reverſal are, that in the Proceed- 
* ings againſt the Spencers, the great Charter was 
© notobſerv'd, that the Prelates were not preſent, 
* and did not aſſent thereto; and ſome other De- 
* feds in Form*®. What Opinion our greateſt 


Lawyers have ſince had of this Act of Exlle, ſaf- 


ficiently appears, Co. 7. 11. Calvin's Cafe, the Words 
are theſe : In the Reign of Edu. 2. the Spen- 
cer, the Fathers and the Son, to cover the Trea- 
* {on hatch'd in their Hearts, invented this damna- 
ble and damn'd Opinion, That Homage and Oath 
of Liegance was more by Reaſon of the King's 
* Crown (that is, of his Politick Capacity) than by 
** reafon of the Perſon of the King; upon which 
Opinion, fays the Lord Chief Juſtice Coke, they 
* inferr'd moſt execrable ahd deteftable Conſequen- 
** ces, Firit, If the King do not demean himſelf 
by Reaſon in the Right of his Crown, his Lieges 
axe bound by Oath to remove the King. Second- 
* ly, Secing that the King could not be reformed 
* by Suit of Law, that ought to be done by Force : 
* A!l which were condemned by two Parliaments, 
one in the Reign of Edw. 2. called Exilium Hu- 
* 20s Le Spencer; and the other 1 Edw. 3. Cap. 1. 
I barely mention theſe Acts to ſhow, that however 
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applicable the Caſe of the Revolution might be x 
that of King Ed. 2. yet that thoſe very Perſons 8 
whom the King was depos'd, thonghr it ſo high 4 
Crime in the two Hencers, to take on then! 5 | 
publiſh ſuch Poſitions, as to deſerve Baniſhmene 
The next Law I beg leave to mention, is the . 
Edu. 3. Cap. 2. By which, the levying War agaiaf 
the Ring in his Realm is declared, in general erms 
to be High Treafon, without any Exception hat. 
loever : This is an Inſtance of what I am contendin 
tor, that the Law, in all Caſes concerning our Alle: 
glance, lays down the general Rule, without makin 
any Exception. So the Oath of Obedience (as lg 
join'd 3 Ja. 1. 4.) all Perſons are to ſwear 10 defend 
the Ring to the utmoſt of their Power, againſ! al 
Conſpiracies aud Attempts whatſvever, which ſhall or 
may be made againſt his Perſon, Crown oy Dignity 
The Oath is in general, without any Exception Tal 
preſs'd in it; and no Man will preſume to ſay hr 
Oath, which was taken from the 3 Ja, 1. ill ab. 
ter the Revolution, was not true. But the Anſwer 
to be given is, what I give in this Caſe, that Caſes 
of Neceſſity, ſuch as the Revolution, were implied, 
they are improper to be expreſs'd; and why ought 
not the like Implication equally to be allowed in 
the general Aſſertion made by Dr. Sachevere!) ? By 
the Act made 12 Car. 2. C. 30. for Attainder of the 
Regicides, it is declared, that by the undoubted aud 
fundamental Laws of this Kingdom, neither the 
Peers of this Realm, nor the Commons, nor both to- 
gether, in Parliament, or out of Parliament, nor 
the People, collectively, or reprefentatively, nor am 
other Perſons whatſoever, ever had, have, hath, oy 
ought to have, any coercive Power over the Kings of 
this Realm, 
My Lords, I can't apprehend this Act to be re- 
pealed : If it be not, I beſeech your Lordſhips, let 
Dr. Sacheverell be tried by it; and that you will 


be pleaſed to conſider, whether the Doctor's Aſſer- 


tion concerning Reſiſtance, hath out- gone the De- 
claration in this Law. | 

Jour Lordſnips hear, how fully the Fundamental 
Law of the Kingdom is declared by this Act: The 
Doctor has only ſaid, 778 illegal to reſiſt the Su- 
pream Power on any Pretence whatſoever, The Ex- 
preſſion at the End of that Declaration may poſ- 
ſibly be obſerved, that it extends only to a coercive 
Power over the Perſon of the King; I know not 
what Inference may be drawn from thence, but 
certainly there is nothing in the Doctor's Sermon 
but what may be abundantly juſtified by the De- 
claration in that Act. 

The Militia Act, the 13th and 14th Car. 2. Cap. 
for ordering the Forces in the ſeveral Connties of 
this Kindom, contains a Declaration as ftrong as 
the former: By that Act tis declared, That neither 
both or either of the Houſes of Parliament can, or 
lawfully may, raiſe or levy any War, offenſive or de- 


fenſſve, againſt his Majeſty, his Heirs, or lawful 


Succeſſors. When I peruſed this laſt Declaration in 


the recital of the Ads, I read carefully to the End 


of it, to look for the Exception, but could find 
none. If there be no Exception in that Act; but that 
it ſtands as a general Declaration of the Law; it 
neither, nor both the Houſes of Parliament can or 
may raiſe or levy War, offenſive or defenſive, againſt 
the King, is it a high Crime and Miſdemeanor to 
aſſert in general Terms that Reſiſtance to our Prince 
is unlawful? Pray, my Lords, compare the Doctors 
Aſſertion in his Sermon with the Declaration 


this laſt Act of Parliament. 
| 5 
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By the Corporation Act, 13. Car. 2. Sell. 2. Cap. 1. 
all Mayors, Aldermen, Common-Council-Men, and 
other corporate Officers there enumerated, are re- 
quired to take an Oath, That #t is not lawful upon 
any Pretence whatſoever to take Arms againſt the King. 

By the Militia Act, which I have already men- 
tioned, the ſame Oath, That it is not lawful on 
any Pretence whatſoever to tate Arms againſt the 

King, is required to be taken by every Peer of the 
Realm, before he is capable of acting as a Lieutenant 
or Deputy-Lieutenant ; and by every Commoner of 
England, before he can be capable of acting as a 
Lieutenant, Deputy-Lieutenant, Officer or Soldier 
in the Militia. By the Act of Uniformity, 13. C 

14. Car, 2. Cap. 4. all Eccleſiaſtical Perſons, and ma- 
ny others under the ſeveral Denominations in that 
A&, are required to ſubſcribe to the Truth of that 
Aſſertion, That it is not lawful on any Pretence what- 
ſocver to take Arms againſt the King. This is the 
Language of our Laws, and the like do the Apoſtles 
ule in their Precepts touching Obedience and 
Non-Reſiftance to the Supreme Power. 

Hut here I ought to obſerve, an Objection has 
been made to theſe ſeveral Acts, that by an Act 
made in the Second Year of the late King and Queen, 
tis Enacted, That from thenceforth the Oath en- 
joined to be taken or ſubſcribed, by the ſeveral 
* Acts | have mentioned, ſhould not be required to 
* be taken by any Perſon whatſoever ; and that the 
former Acts of Parliament, as to that Oath, are 
thereby repealed ”, Tis a very tender Repeal, 
my Lords, if it be one; but admit it to be one, it 
ſeems to havebeen argued from thence by a Learned 
Gentleman, with whom in many Things he ſaid 
I no Way differ, that this Doctrine of Non-Reſi- 
ſtance was become the more Unlawful, becauſe that 
Oath was not to be taken from thenceforward. 

My Lords, As the Corporation Act required the 
Swearing 'twas not Lawful to take up Arms againſt 
the King, fo does it dire& the Subſcribing to the 
Unlawfulneſs of the Solemn League and Covenant; 
Now by the ſame Argument, the Solemn League 
and Covenant may be proved to have been a Lawful 
Oath. | | | 
I beſeech your Lordſhips to conſider, whether the 
Repeal of this Oath can have any Weight with 
your Lordſhips. Twas a general Aſſertion, to which 
all the Peers and Commoners, in the Employments 
J have mentioned, were to Swear ; there is no Ex- 
ception in the Oath, but what is implied in it. Was 
not the Propoſition as true before it was ſworn, as 
after? Was it therefore true becauſe *twas ſworn ; 
or was it ſworn becauſe it was true? Did the 
Swearing it make it true; or the Truth make it 
fit to be Sworn ? If it was true when it was ſworn, 
the Propoſition was equally true before, and ſince. 
I believe, ſince the Oath was taken by ſo many 
Peers and Commoners, no Man will pretend to que- 
ſtion the Truth of the Propoſition. 

My Lords, I have gone thro' the ſeveral Laws I 
ſhall lay before your Lordſhips on this Occaſion ; 
and let me once more humbly beg your Lordſhips, 
that you will be pleaſed to compare the Doctor's 
Aſſertion in his Sermon, concerning the Illegality of 
Reſiſtance, with them; Whether it be ſtronger than 
the Declaration of the Undoubted and Fundamen- 
tal Law of the Kingdom, in the Act againſt the 
Regicides; than the Declaration in the Militia 
Act; than the Oath required to be taken by ſo ma- 
ny Acts of Parliament; than the Declaration in the 
25th of Edward III. All the Doctor has ſaid, is, 
Power is illegal, on 


That Reſiſtance to the Supreme 
Vol. V. | 
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any Pretence whatſoever, All the Peers and Com- 
moners of England, under the Characters and En- 
ployments I have mentioned, have ſworn to the 
Truth of it; the 25th of Edward III. declares it 
to be High-Treaſon; and your Lordſhips have 
heard what St. Paul ſays. | 

My Lords, I began this Diſcourſe, relating to 
the Doctrine of the Church and the Laws of the 
Land, with the moſt fincere Proteſtation, That it 
was far from my Intention to offer any Thing in- 
conſiſtent with the Juſtice of the Revolution : I 
think the Juſtice of it conſiſtent with our Laws, the 
Exceptions to be made being always implied. And 
ſurely none can ſhew themſelves truer Friends to 
the Revolution, than thoſe who prove that the Re- 
volution may ſtand without Impeaching the Do- 
ctrines of our Church, or any Fundamental Law of 
the Kingdom. Doctor Sacheverell being impeached 
for not making the Exception, when he laid down 
the General Rule ; I beg Leave to turn the Caſe, 
and ſuppoſe he had made it. Had he been ſtating 
the Caſe of a Revolution, on a Day when he preſs'd 
the Illegality of Reſiſtance, on a Day when, if he 
did not Preach, he was obliged to read one of the 
Homilies againſt Rebellion, in which there is no 
Exception ; Had he been picking Holes for the Sub- 
ject to creep out of his Allegiance, and had he 
been cited before his Dioceſan ; might he not have 
been queſtioned, by what Authority he preſumed 
to preach in that manner ? Whether he found ſuch 
Doctrine taught by the Apoſtles, by the Homi- 
lies, or by any of the Reverend Fathers of out 
Church ? Might he not have been told, it was his 
Duty, in Imitation of thoſe Great Examples, to 
preſs the General Duty of Obedience, and the Il- 
legality of Reſiſtance, without making any Excepti- 
on whatſoever ? Had he been queſtioned before 
the Temporal Power, for Preaching in the manner 
he has done; had an Indictment been framed - 
againſt him on his General Aſſertion, and brought 
before the Twelve Judges; I humbly apprehend, 
not one of them would have declared he went too 
far. But had he been making Exceptions out of 
the General Rule of Obedience, eſpecially if he had 
been tried by ſuch Judges as were before the Revo- 
lution ; might he not have been told, Twas eaſy 
to diſcern what Spirit he was of, of what Party 
he was, and what he aimed at, what he intended ; 
That he had not been Preaching in Defence of the 
late Revolution, to ſhew the Juſtice of ir ; but 
that he was covering the Treaſon of his Heart, and 
under Pretence of juſtifying one Revolution, he was 
labouring to bring about another. He, who knew 
how far the Deſign had gone of Landing the Pre- 
tender but Two Years ſince ; what elſe could he 
mean, by picking Holes in the Rules for our Obe- 
dience ? s 

I have but a Word or two to add to the other 
Charges of this Article. 'The Gentlemen of the 
Houſe of Commons were pleaſed to obſerve, That 
tho' there were Four Articles, the Subſtance of 
them all centered in the firſt. The Second Charge 
in this Article is, That His Late Majeſty an his 
Declaration, diſclaimed the leaſt Imputation of Refi 
ftance, It is not, I hope, a ſufficient Ground for an 
Article of Impeachment, if the Doctor has ex- 
preſſed himſelf in an obſcure manner. I muſt con- 
feſs, I can't eaſily comprehend him my ſelf; but ir 
may be any Man's Misfortune to expreſs himſelf in 
ſuch a manner, as to make it decent and fit for him 
to explain himſelf: And J hope the Doctor has ex- 
plain'd himſelf, ſo as to ſhow, that tho' he may 

" have 
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have ſpoken improperly, he has yet ſpoken inne- 
cently. The Gentlemen of the Houle of Com- 
mons declare, by Reſiſtance they mean the Reli:- 
ſtance of the Subject to their Sovereign: Bur Reſi- 
ſtance, where the Doctor mentions His Late Maje- 
ſty to have diſclaimed it, cannot have that Meaning. 


He was a Sovereign Prince, and might reſiſt whom 


he pleaſed. Perhaps the Paſſage in the Doctor's 
Sermon may be capable of different Conſtructions, 
but the Doctor has taken care to prevent all man- 
ner of Miſtakes that might poſlibly ariſe from 
thence : He has not only (as was obſerred by one 
of the Gentlemen of the Houſe of Commons) 
made a Marginal Reference, to ſhow what he 
meant ; which might have been done when he ap- 
prehended that Expreſſion would be found Fault 
with; but he, has in the Sermon it ſelf quoted 
what the Parliament did, in burning a Treartite 
which related to the King's having conquered the 
Kingdom. 

My Lords, it was ask'd, What had he to do 
to take Notice of that Matter? What led him to 
juſtify the late King? Was there ever any Body 
living that imputed any ſuch Thing as Conqueſt to 
him ? My Lords, If there never was but. that one 
Imputation endeavoured to be caſt on his Memory, 
as I never heard of any other, ſurely then he did 
well to wipe off that Imputation ; and that this 


has been laid to his Charge, I muſt refer to the 


Journals of both Houſes of Parliament. Your 
Lordſhips reſolved the Aſſertion of King William's 
and Queen Mary's being King and Queen by Con- 

neſt, was injurious to their Majeſties Rightful 
Title to the Crown, inconſiſtent with the Principles 
on which this Government is founded, and tending 
to the Subverſion of the Rights of the People : And 
on the 25th of Faunary, 1692. your Reſolution be- 
ing communicated to the Commons, was unani- 
mouſly aged to. 

The laſt Part of this Article is, That to impute 
Refiſtance to the Revolution, is to caſt Black and O- 
dious Colours on His Late Majeſty and the ſaid Re- 
volution, My Lords, There are theſe Words in the 
Doctor's Sermon, of caſting Black and Odious Co- 
lours on His Late Majeſly and the Revolution: They 
are in the Cloſe of a Sentence, which immediately 
precedes the Expreſſion of His Late Majeſty's 
diſclaiming the leaſt Imputation of Reſiſtance. It 
is impoſſible to miſtake the Place ; your Lordſhips 
will examine it; and from thence let him take 
his Fate, Whether that Paſlage is applicable to 
what went before it, or to what follows after. 
Thoſe Words of caſting Black and Odious Colours, 


are ſo far from referring to His Late Majeſty's diſ- 


claiming the Imputation of Reſiſtance, that they con- 
clude the Sentence which went before it ; in which 
the Doctor mentions New Preachers, and New 
Teachers, that broached abominable Poſitions, That 
the Peuple have a Right to cancel their Allegiance at 
Pleaſure, to call their Sovereign to Account; and 
who pretend to juſtify the horrid Murder of the Roy- 
al Martyr King Charles the Firſt, and endeavour to 
skreen themſelves, and their vile Notions, under the 
Revolution. The Doctor having mentioned theſe 
New Preachers and their Doctrine, goes on: Our 
Adverfaries think they effettually flop our Months, 
aud have us ſure and unanſwerable on this Point, 


when they urge the Revolution of this Day in their 


Defence. But certainly they are the greateſt Ene- 
mies of that, and His Late Majeſty, and the moſt un- 
grateful for the Deliverance, who endeavour to caſt 


fach Black and Odious Colours upon both, I pray, my 


Lords, what does this refer to? Don't 
Revolution againſt the Venom of thoſe !?! 
who publiſh ſuch villainous Aſſertions a2 
But twas objected by a Learned Gentleman, W. 
has a Miniſter to do to meddle with theſe . 
It any Man offend againſt the Temporal, or "FR 
taftical Law, the Courts are open; the Magiſtrates 
are to puniſh. - 5 
Ny Lords, I don't find, if this Doctrine holde 
that he muſt preach againſt any Thing: If he mull 
not preach againſt any Thing which may be prog; 
cuted, either in the Temporal or Ecclefiaſica] 
Courts, he muſt not preach againſt any Offence 
that is forbid by the Ten Commandments, Per. 
haps it will be urged, that there are no ſuch People 
as theſe New Preachers, and Neu- Teachers; tha 
he is raiſing a Phantom, and then throw ine 1 
down; He is only imagining Caſes, of which there 
are no Inſtances; That there are no ſuch Men 
who endeavour to juſtifſy the Murder of King 
Charles, or defend it by the Revolution. We ui 
ſhow there are too many Inſtances of ſuch Perſons 
who make no Scruple to publiſh theſe Poſitions. 
and caſt Reflections on the Queen and Her Goyer;.- 
ment, whom the Doctor has been defending. He 
is not the Perſon he has been repreſented.; he 
hath no diſſoyal Thoughts about him: Sure I am 
he would rather die in Her Majeſty's Defence. We 
ſhall ſhow your Lordſhips, thar there are ſuch 
as run moſt vile Compariſons between the Revolu- 
tion and the moſt Execrable Murder of King Carls 
the Firſt, aud can find no better Difference between 
them, than this abominable Diſtinction of a H 
Martyrdom and a Dry One. 


Y Lords, I am likewiſe a Conn- 
Mr. Dodd. cil for Dr. Sachewerell ; and I 
cannot but think, by the ſame Arguments that 
have been uſed to maintain theſe Articles, any 
Book or Sermon, be it never ſo innocent, may be 
repreſented to be a Libel. | 

The Gentlemen Managers of the Houſe of Com- 
mons, with Submiſſion, have ſcarce any Three of 
them agreed in any one Principal Point; only in 
this moſt of them have agreed, That the Doctor is 
a Criminal before he is condemned. He has been 
in the whole Debate (generally ſpeaking) fo cal- 
led; the uſual Expreſſion having been, The Ci 
minal at the Bar : This (as it is not uſual in other 
Places) would have been a great Diſcouragement to 
us that are his Council, and great Difcouragemen: 
in his Defence, but that we conſider that the Judg- 
ment is your Lordſhips, and that by your Juſtice 
he muſt ſtand or fall. Tr has been repreſented, as 
1f this Sermon had been peruſed and approved by 
Lawyers; but this is only ſuggeſted, (as other Mat- 
ters have been) yet there is not the leaſt Proof 
thereof. We have had different Facts charged upon 
us; ſometimes we are taxed for having ſaid too 
much, and ſometimes for having ſaid too little, and 
not mentioning Things that were che proper Subject 
of the Day. 

My Lords, We apprehend theſe Matters are cb- 
jected for want of obſerving the Sermon it ſelf ; for 
as it was preached on the Fifth of November, fo 
your Lordſhips will find an Account given for 
a Leaf together, ſetting forth the horrible De- 
ſign of the Powder-Plot. Your Lordſhips will. 
allo find, both in the Body and Concluſion of 
the Sermon, Notice taken of our Deliverance on 


this Day. There 
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e hare been ſome Acts of Parliament cited 
2 Managers for the Houſe of Com- 
mons; that of the 25th Henry 8. about the Supre- 
macy, which we apprehend is not to the preſent 
Purpoſe. It only aſſerts the Supremacy, that is, 
the Independency of the Crown, which was uſurp'd 
by the Papal Authority ; for ſurely King Henry the 
Eighth was a Prince that would as little bear the 
Doctrine of Reſiſtance, as any Sovereign that ever 
wore the Crown of theſe Kingdoms. 

There have been many things ſaid by the Gentle- 
men of the Houſe of Commons that we heartily 
agree with them in. The Revolution was a Caſe we 
all agree out of the general Rule; and ſo in every 
thing we ſay, we hope your Lordſhips will under- 
gand it. We neither do nor can underſtand it 
it is againſt our Judgment and Intereſt to think 
otherwiſe, We are hearty well-Wiſhers to the Re- 
volution, and to the Happineſs of England, that is 
in a great meaſure built upon it. We agree the 
Law of the Land is the Meaſure of the Prince's Au- 
thority, and the Peoples Rights ; that in the Caſe of 
the Revolution, when the Laws were overturned, 
Popery was coming in upon us, and Property ſigni- 
fied nothing: The People of England being invited 
by his late Majeſty, did reſort to the laſt Remedy, 
even that of Neceſſity ; and that Neceſſity did in- 
duce Reſiſtance, and juſtify em in it; and upon 
that Foot the Revolution ſucceeded. We totally 
deny that the Doctrine of Non-Reliſtance, as laid 
down by the Doctor, and as aſſerted by him, was 
intended for the Pretender, or any other but Her 
Majeſty and Her Government; or can be conftru'd 
a thwarting the Revolution: His Aſſertions are 
General; thoſe General Aſſertions will have their 
particular Exceptions. 

Sure it has not, nor can be made out, that we had 
an Eye in favour of the Pretender in any Part of 
this Diſcourſe, Now it has been by ſome of the 
Gentlemen admitted to us, that the Doctrine in the 
main is Right; but, ſay they, you had your 
Thoughts, your Eyes on the Pretender. Now this 
is ſo very contrary to what the Doctor has aſſerted 
in his whole Sermon, that I hope there is no 
Ground for it: For the Doctor (as a Dutiful Sub- 
ject) takes Notice that Her Majeſty is the laſt of 
the Lineal Deſcent, as the Relict of the Royal 
Family; which quite diſowns the Pretender and his 
Right. And can any one imagine, that in ſuch 
Expreſſions he could have an Eye to the Preten- 
der ? For if there be any Pretence of Title in the 
Pretender, it muſt be as a Deſcendant of that 
Family. But he takes Notice, that Her Majeſty is 
the only one left of that Family in a Lineal Deſcent; 
and I think that is enough to acquit the Doctor of 
having an Eye to Him beyond the Water. 

Having, my Lords, made theſe Remarks, I ſhall 
now conſider the Articles as they lye before your 
Lordſhips. In the Preamble to the Articles, there 
is Notice taken of Three Acts of Parliament. The 
firſt is the Act declaring the Rights and Liberties of 
the Subjett, and ſettling the Succeſſion of tle Cyown. 
The Second is the Act for preventing Vexatious 
Suits againſt ſuch as acted in order to bring in their 
Manjeſties, and for their Services, The third is the 
Act jor paying the States-General of the United Pro- 
vinces their Charges for his Majeſty's Expedition into 
this Kingdom, and for other Ujes. Theſe are the 
Three only Acts that are cited in the Preamble of 
theſe Articles: I ſhall ſay but a Word to each of 
them. As to the Act called The Pill of Rights, I 
* find 7 that Act meddles with the Points of 
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Reſiſtance or Non-Reſiſtance ; the whole Ground 
and Tenor of that A& is upon the Abdication. It 
ſettles the Crown upon the Vacancy of the Throne. 
It is faid, Whereas the late King James the Second 
having abdicated the Government, and the Throne 
being thereby Vacant, &c. There is no other Fact 
ſtated; there is no mention of Reſiſtance. But the 
Throne being Vacant, the next Head in that Act 
ſays, That King James having abdicated the Govern= 
ment, and their Majeſties having accepted the Crown, 
did become Lauſul King and Queen, &c. Theſe are 
the only Paſſages in that Act as to this Matter: It 
has preſerved the Liberties of the Subject; eſta- 
bliſhed ſeveral Rights which are their Ancient In- 
heritance; told the People that the Throne was 
Vacant; and being ſo, that their late Majeſties 


were Lawful and Rightful King and Queen, as 


undoubtedly we all agree they were. 

My Lords, The next Act mentioned, is the Act 
Jor preventing Vexatious Suits againſt ſuch as acted in 
order to the bringing in their Majeſties, or for their 
Service, This goes further than the Bill of Rights; 
but whoever reads it, will find, it is but the ſame 
Act in effect, that was Enacted in the Reign of 
Edward III. after Edward II. was depoſed. It is 
a meer Act of Indemnity, an Act of Pardon for 
Officers Civil and Military. It only exempts them 
from Proſecution, that having been Tranſgreſſors 
againſt the ſtrict Rules of the Law, were ſubje& to 
private Actions; and no leſs could be done than 
to exempt them from ſuch Proſecutions; and there- 
fore that Law pardons all Actions of Treſpaſs that 
were committed upon that Occaſion. | 

My Lords, The next Act taken Notice of is, 
That for paying the States General. That, I don't ſee, 
takes any other Notice ; but 1s only for paying the 
Dutch 6050001. for their Aſſiſtance to his Majeſty 
at his coming into this Nation, for our Deliverance 
from Popery and Arbitrary Power. 

Then the Preamble charges the Doctor with 
Preaching and Publiſbing the Sermon and Dedications; 


and that is ſaid to be done with a wicked, ma- 


licious and ſeditious Intention, to undermine and 
Jubvert Her Majeſty's Government, and the Prote- 
ſtant Succeſſion as by Law Eſtabliſhed ; to defame Her 
Majeſty's Adminiſtration ; to aſperſe the Memory of 
his late Majeſty ; to traduce and condemn the late 
Happy Revolution; to contradict and arraign the Re- 
ſolutions of both Houſes of Parliament; to create 
Jealouſies and Diviſions among Her Majeſty's Sub- 
Jets; and to incite them to Sedition and Rebellion, 
Theſe are the Corollaries that are drawn from the 
Preamble of the Articles of Impeachment ; and 
theſe are the Facts which muſt make theſe Articles 
Criminal, or they can't be ſo at all. Theſe Facts 
we utterly abhor and deny, and ſay we are not 
guilty of them; and hope it will ſo appear to your 
Lordſhips. | 

My Lords, I ſhall now come to the Firſt Article 
it ſelf, and ſhall ſhortly ſpeak to the Three Diviſions 
of this Article: It conſiſts of Three Heads. The 
firſt is, That the Doctor Suggeſts and Maintains, 
that the Neceſſary Means uſed to bring about the 
Happy Revolution were Odious and Unjuſtifiable. The 
ſecond is, That his late Majeſty, in his Declaration 
diſclaimed the leaſt Imputation of Reſiſtance. And the 
third is, That to impute Reſiſtauce to the Revolution, 
7s to caſt black and odious Colours upon bis late Majeſty 
and the Revolution. 

As to the firſt, That he Suggeſts, that the Neceſ- 


ſary Means uſed to bring about the Revolution were 


Odious aud Unjuſtifiable ; My Lords, we can't have a 
42 2 better 
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better Anſwer to this, than utterly to deny that we 
have made any ſuch Atlertion : We have not done it 
in Words, nor in any Words that will bear that 
Conſtruction. We infift, that as it can't be proved 
out of the Sermon, ſo neither out of any other Action 


of his Life, or any other Sermon by him Preach d. 


We ſay, that in no Part of his Sermon he has 
affirmed any Thing of the IVecejury Means uſed to 
bring about the Revolution; that was a Point not fit 
for the Doctor to meddle with, the Legiſlature had 
taken Care of that. On the contrary, we have all 
along endeavoured in that Sermon to clear the Re- 
volution and his late Majeſty (and we hope we 
have done it eftectually) from the black and odious 
Colours which their greateſt Enemies had endea— 
voured to caſt upon them. To this Part of the Ar- 
ticle we have pleaded Not Guilty. We have denied 
the Fact; it has not been proved upon us; the 
Sermon don't prove it, nor does the Dedication 
prove it; but they prove quite the contrary, as by 
ſeveral Paragraphs of the Sermon compared toge- 
ther will appear. 

The ſecond Diviſion of this Article is, That his 


late Majeſty, in his Declaration, diſclaimed the leaſt 


Imtutation of Reſiſtance. This Fact we do acknow- 
ledg?, if it be underſtood as the Doctor explains it, 
and proves it by the Declaration it ſelf. We take it 
to be very juſt and true; the Reſiſtance the Doctor 
mentions, being ſuch a Reſiſtance as tends to Con- 
queſt only, as by the Words plainly appear, which 


are Printed, and referred to in the Sermon. It can 


have no other Conſideration, or Meaning, as will 
appear to any that read that Part of the Sermon 
with any Candor, or any Ingenuity. The Doctor 
has taken Care to expreſs it in Words, that there 
might be no room lor Exception. His Highneſs de- 
clares ia Oppeſitiou to thoſe who give out, that we 
intend to Conquer aud Iaflave theſe Nations, that we 
have thought fit to cd a few Words to our Declara- 


tion It is not to be imagined that either thoſe who 


have invited us, or thoſe who are already come to 
alſiſt us, can join in a wicked Attempt of Conqueſt, 
to make void their own lawful Titles to their Honours, 


Eſtates aid Tatereſts, And undoubtedly it is ſo. 


He did not come to Conquer and Enſlave us, but 


to make us a Free People; to preſerve and reſtore 


our Religion, Laws and Liberties ; which, my 
Lords, with humble Submiſſion, has been the Senſe 
of the Nation ; and Notions of a different kind, and 


ſuch Aſſertions in Printed Sermons, have been Anim- 


adverted upon. | 
Now if the Doctor, having his Eye in that Ex- 
preſſion on the Matter of Conqueſt that others had 


inſinuated, and that the late King did diſclaim any 


ſach Pretence, did expreſs the ſame by Reſiſtance, 
the Expreſſion, we hope, is applicable to the Subject- 
Matter that was before him, and ought not to be 
wreſted or turned to any other Purpoſe. Nothing 
can ſneu more his Meaning than his own Quotation: 
He refers to King Miliam's Declaration, to juſtify 
him in that Matter. 

The next Head is, That to impute Reſiſtance to 
the ſaid Revolution, is to caſt black and odious Colours 
upon his late Majeſty, and the ſaid Revolution. This 
we likewiſe utrerly deny to have Maintained ; we 
have ſaid no ſuch Thing quite thro' the Sermon; 
we have not taken upon us to meddle with that 
Point : It was an improper Subject for him to med- 
ile with. The Doctor neither affirms, nor ſays any 
thing of thoſe that impute Reſiſtance to the Revolu- 


tion; but thoſe which the Doctor intended, and 


which are plainly meant, if the preceding Words 
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muſt be the Words to which the Subſequent and 
Concluſion of the Sentence relates, then they ar 
rertons of dangerous Diſpoſitions, that place _ 
Power in the People; that pretend to a Power to 
call their Sovereign to an Account at their Will and 
Pleaſure; Poſitions that and condemned by the . 
of the Church and State, and then vouch the Re 
volution in Defence of theſe Principles. "Theſe are 
the Perſons mentioned and intended by the Dotier 
whoſe Principles and Practices caſt black and odious 
Colours upon the Revolution. 

My Lords, 1 he Doctor, we own, in his Sermon 
has aflerted this general Propoſition, viz. Abſelute 
Obedience in all things Lawful to the Supreme Pour: 
and the utter Ilegality of Reſiſtance of the Supreme 
Power upon any Pretence whatſoever. And this be- 
ing the Article, if we underſtand ſome of the Gen. 
tlemen of the Houſe of Commons aright, on which 
the whole Impeachment turns ; and that if we 
were clear of this Article, there would be no Rea- 
fon to follow us upon the others; it gives us 
an Occaſion to enlarge a little further upon this 
Point. | 

My Lords, Non-Reſiftance in general we do aſſert 
as a Rule; yet we agree there is an Exception im- 
plied in that Rule, and that Exception, we {ay, 
was the Caſe of the Revolution. When this general 
Rule has an Exception in it, it muſt be in a Caſe of 
the utmoſt Neceſſity implied, and is not expreſſed, 
ſtated, or determined in any Law or Act of Parlia- 
ment that I know of, except in the Particular herein 
after- mentioned. 

My Lords, This Doctrine is agreeable to the 


Scriptures; is Taught by the Church of England in 


her Homilies, Articles and Injunctions; by Her 
Biſhops and Fathers; and in all Admonitions we 
have had from the Biſhops and Paſtors of the 
Church, trom time to time. I ſhall not name them, 
ſome of them have been named, We ſhall produce 
Sermons Preached before Her Majeſty, your Lord- 
ſhips, and the Houſe of Commons, on the moſt {c- 
lemn Occaſions, where this Doctrine has been fully 
aſſerted, even beyond what the Doctor has laid down. 
Both your Lordſhips and the Commons have return- 
ed Thanks to the Biſhops and Clergy that hae 
Preach'd them; and therefore we can't appreliend 
our ſelves to be worthy of this Reprehenſion. We 
ſnall produce them in Evidence, and vouch Autho- 
rities before the Reformation, and in the Infancy of 
it: The Homilies which are allowed by the Church, 
and Eftabliſh'd by ſeveral Acts of Parliament. 

This we take to be agreeable to the Laws and 
Statutes of the Realm. The Law makes it High 
"Treaſon, for particular Perſons to Reſiſt the Su- 
preme Power. 

The Spencers in Eduard the Second's time aſ- 
ſerted, Thar if the King did not Govern well, the 
People might remove him, and that by Force; but 
that was condemned by two Acts of Parliament, in 


E. II. and E. III.'s Reign. The Act of 25 E. III. that 


famous Act that has been the Standard for Treaſon 


for many Ages, is agreeable to the Doctor's Aſler- 


tion; and when there were Breaches made in that 


Law in Queen Mary's Time, thoſe Acts were again 
repeal'd : Now I need not repeat, that to reſiſt the 
Executive Power, and the Perſon of the King by 
that AR, is compaſſing his Death, and levying War 
againſt him. They have always looked upon it, that 


Keſiſting the King is levying War, it is a compaſ- 


ſing and imagining the Death of the King; I {hall 
therefore ſay no more on that particular Act of Par- 
liament, but come to later Times. f 
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In the Act of 12 Car, II. Cap. 30. it is declared, 
That it 1s the Undoubted and Fundamental Lau 
this Kingdom, that neither the Peers of | this Realm, 
nor the Commons, nor both together, in Parliament or out 
of Parliament, nor the People collectively or repreſent a- 
tively, wor any other Perſons whatſcever, ever had, have, 
or ought to have any Coercive Power over the Perſous 
of the Kings of this Realm, Here is a Declaration 
as full as can be, I am ſure as full as the Doctors 
Sermon; and yet this Declaration, I do agree, 
mult have an Exception in a Caſe of the utmoſt 
Neceſlity : And I hope there is as much Reaſon to 
allow the Doctor an Exception, as in this Act of 
Parliament. . 

The next Act is the Corporation Act, 13. Car. II. 
in which all the Officers of Corporations are di- 
rected to Swear, That they do believe, that it is not 
lawful, upon any Pretence whatſoever, to take Arms 
azainſt the King, Here is as a full Declaration to be 
made by all the Magiſtrates of Corporations, as 
general Words can carry, and yet I would be un- 
derſtood in every one of theſe, that there is an Ex- 
ception of Neceſſity; but whether the Doctor Was 
a proper Judge of that Neceſſity, I ſhall take Notice 

by and by. | 

The next is the Militia Act, 13 and 14 Car. II. and 
there is the ſame Declaration to be made by every 
Lord-Lieutenant, Deputy-Lieutenant, Officers and 
Soldier, That it is not lawful, upon any Pretence what- 
ſoever, to take Arms againſt the King. And the 
Preamble of that Act is ſtronger, for in the Preamble 
of that Act it is declared, That both or either of the 
Houſes of Parliament, cannot nor lawfully may raiſe or 
levy any War, offenſive or defenſive, againſt his Majeſty, 
his Heirs, or lawful Succeſſors. 

The next Act is the Act of Uniformity 13 and 
14 Car, II. 

The next is the Act for Select Veſtries, which 
enjoins all Deans, Parſons, Cc. to make this De- 
claration, That it is not lawful, upon any Pretence 
whatſoever, to take Arms againſt the King. | 

The next Act is the Act of Aſſociation, where- 
by all Perſons are engaged to ſtand by and aſſiſt one 
another, againſt all his Majeſty's Enemies, without 
any Limitation. 

The next is the Act which eſtabliſnes the Abjura- 
tion Oath, 13 and 14 V. III. which was taken in 
the late Reign, and the Acts of 1 and 6 of Her 
Majeſty's Reign, whereby all Perſons in Office are to 
ſwear to defend the King and Queen, to the uttermoſt of 
their Power, againſt all Traiterous Conſpiracies and 
Attempts whatſoever, which ſhall be made againſt 
Her Perſon, Crown or Dignity. And that theſe 
Words may have the plain Senſe put upon them, 
They are to declare that they make that Recoguition, 
Acknowledgment, Abjuration, Renunciation, and Pro- 
_ miſe, heartily, willingly, and truly, upon the true Faith 
of a Chriſtian. Now this Reliſtance can't be agree- 
able to this Abjuration, for to reſiſt is not the way 
to Defend. | | 

My Lords, We think that the Doctrine of 
Non-Reſiſtance, as a general Propoſition, is war- 
ranted by the Laws of the Land ; and when there 
is an Exception implied therein, muſt only be de- 
termined by the Wiſdom of the Nation, and not 
by any one Doctor or private Perſon whatſoever. 
The Doctor's Propoſition is about Non-Reſiſtance 
of the Supreme Power, and we have no Reaſon to 
take a greater Weight upon us than the Words of 
our Sermon; and whatever Conſtruction may be 
put upon it, in Relation to the Executive Power, 

yet the Propoſition holds as to the Supreme Power, 


for High-Crimes aud Miſdemeanors. 
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which is all the Doctor has aſſerted. The Supreme 
Power is the Queen and Parliament, and to this 
Supreme Power the Doctor has preſs'd the utter 
Unlawfulneſs of Reſiſtance ; and I have not heard 
it ſaid by any that it is lawful to reſiſt the Queen 
in Parliament. Here is the Strength of the Na- 
tion, and here there ought to be a Standing Obe- 
dience, otherwiſe it is ferting up the People to be 
Judges, and not the Collective Body of the People 
aſſembled in Parliament. 

My Lords, in a particular Caſe of the utmoſt 
Neceſſity, what Conſtruction muft be made as an 
Exception out of the General Rule, muſt be left to 
Time and Circumſtances (when ſuch a Caſe hilt 
happen) to determine, and muſt be determiaed by 
the Wiſdom and Strength of the Nation, if ever 
ſuch a Caſe ſnould happen, which I hope never will 
more. 

There is indeed one Exception made in one par- 
ticular Caſe in the Bill of Rights, where it is En- 


acted, Thar if the King or Queen ſball be reconciled 


to the See of Rome, or profeſs the Popiſh Religion, or 
marry a Papiſt, then ſuch Perſon ſhall be excluded to 
inherit the Crown, or have Regal Power in the Realm, 
and that the People ſhall be abſolved of their Allegiance, 
And this I take to be the firſt ſtated and deter- 
mined Exception to this general Rule that ever was 
made in any A& of Parliament. | 

My Lords, We think the Government can ſcarce 
be juſt to it ſelf, that don't encourage and com- 
mand this Obedience, this Non-Reftttance, This 
is a Rule profitable to all Governments, let rhe 
Nature of them be what they will ; it is for the 
Peace and Quiet both of Church and State. Ir 
would be wite Work to have the Exception to this 
Rule ſtared by every one that comes into a Pul- 
pit. I know not whether it would not be High 
Treaſon in them to do it, ſure I am, it would be a 
high Crime: And if theſe Points are doubtful or 
diſputable (as at leaſt muſt be agreed) ſure they are 
no Grounds for an Impeachment. 

What Doctrines ſhould a Miniſter of the Chufch 
of England preach, if not thoſe that are delivered 
in the Scriptures, and in the Doctrines of the 
Church? Muſt he ſearch another Rule than the 
Scriptures, the Laws and the Fathers of the Church, 
have laid down? Muſt he tell the People, that the 
Doctrine of Non- Reſiſtance, of the Supreme Power 
is the Doctrine of the Church of England? Or muſt 
he limit this Rule, and ſtate the Exceptions to it? 
Sure this would be very ſtrange for the Doctor to 
do: He muſt tell them Reſiſtance is unlawful, but 
there is an Exception to that Rule; but what that 
Exception 1s, I mult not tell you, but you muſt find 
it out as you can. Is not this to pick Holes in the 
Duty and Allegiance of the Subject, and would 
look like the Blind leading the Blind. | 

My Lords, We think it would be a very ſtrange 
thing for a Miniſter of the Goſpel to diſtinguiſh in 
this Caſe : It would not be allowed him, it would 
be an Offence for any Preacher to do it. He muſt 
preach the general Propoſition, he muſt inculcate 
the General Rule, and he muſt preach in the Words 
that the Laws of God, and of this Land, have de- 
livered it in; he muſt not vary it, to find Meanings 
to help the People, like a good Caſuiſt, to diſtin- 
guiſh themſelves out of their Allegiance. 

Now ſo far we apprehend is the whole Sermon of 
the Doctor's to be underſtood, as not razing the 
Foundations of the Government, not inciting to Re- 
bellion, but preaching Obedience to the Laws of God 
and Man, It is a great Misfortune for the Doctor 
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to be repreſented as preaching this Doctrine for the 
ſake of the Pretender. We think ar leaſt it may be 
a Comfort to him, that there is not a Syllable of 
Proof or Truth in it ; and that on the contrary, the 
Dector diſclaims all Right in the Pretender, by aſ- 
ſerting and acknowledging Her Majeſty's Right, 
and expreſſing a paſſionate Concern, that Her Ma- 
jeſty is the Relict of the Royal Family. 

We have given all the Aſſurance of our Fidelity 
the Law demands, we have taken the Oath of Ab- 
juration, and been always ſubmiſſive to Her Maje- 
ſty, and the Laws of the Nation, given all the Se- 
curity of our Allegiance and Loyalty that the Go- 
vernment required. | 

The Doctor fully declares his Meaning in this 
Sermon : Does he not all along ſubmit to the Go- 
vernment, and pray for the Queen and Government? 
He has done it in ſeveral Places of his Sermon, 
particularly in one Place, which will carry a great 
Weight in it. Hat (ſays he) 1 have thus freely 
ſpoken, I hope is as much without Offence, as it pro- 
ceeds from a tender Concern for Her Majeſty's Perſon, 
and a hearty Zeal for the Safety of our Church and 
Conſtitution, Surely after this Declaration, in Com- 
mon Juſtice, there ought to be no Conſtruction of 
a Man's Meaning made by Inference. Here is a 
full Declaration, that what he has done he has done 
in Service and Zeal to Her Majeſty and the Conſti- 
tution in Church and State. | 

When there is not through the whole Sermon any 
plain Words to ground ſuch a Conſtruction, when 
there is not the leaſt Proof offered, but only by ſuch 
forc'd Conſtructions, when different Words are pick'd 


our from different Places, and Words ſo diſtant are 


joined together make up Sentences; and then 
Arguments framed, and Concluſions drawn from 
thote Sentences to make good the Impeachment, 
we think it is much too hard, and hope it never 
will be endured, to pick Part of a Line here, and fix 
or eight Lines after to pick part of another, and 
to join the Concluſions of one Sentence, and the 
Beginning of another ; this would be to confound 


all Reaſon and Underſtanding whatſoever, This 


we take not to be a right way of Reaſoning, nor 
a proper Evidence to maintain an Impeachment, 
and we hope your Loraſhips will therefore acquit 
the Doctor of this Article. 


” Lords, I am alſo affien'd b 
Mr. PLipps. N. your Lordſhips to be ps * 
the Council for Doctor Sacheverel, who, I beg 
leave to ſay, I cannot yet think to be a Criminal; 
and, when we have been heard, I hope your Lord- 
ſhips will not think him ſuch. 

1 do admit, as the Caſe is ſtated by the Gen- 
tlemen who are the Managers for the Commons, 
that it is a Cauſe of very great Moment, and is 
worthy of your Lordſhips Determination, becauſe 
it deſerves the greateſt Deliberation ; it being a 
Cauſe as conſiderable in its Conſequences to Her 


Majeſty, the Church, and theſe Kingdoms, as ever 


came before your Lordſhips. And therefore, ſince 
it has been the Doctor's Misfortune to incur the 
Diſpleaſure of the Houſe of Commons, and to lye 
under the Weight of an Impeachment by that Great 
and Honourable Body, it is his greateſt Comfort 
(next to his being Innocent) that he has the Honour 
to have your Lordſhips for his Judges, and the Op- 
portunity of ſo publick a Vindication of his Inno- 
cence ; for he does not doubt to give your Lord- 
ſhips, and all by whom we have the Honour to be 
heard, full Satisfaction, that he is not Guilty of 


any of the Crimes charged upon him in any or 
either of the Articles. | OO 
My Lords, we agree with the Managers, that 


his late Majeity, when Prince of Orange, did, with 


an armed Force, undertake a glorious Enters: 

for delivering the Kingdom fo Popety * 
ry. We admit, that divers Subjects wel! affected 
to their Country joined with and aſſiſted him in 
that Enterprize; and that the Enterprize bein 
crowned with Succeſs, the late happy Revolution 
took Effect, and was Eſtabliſhed. We alſo admir 
that the bleſſed Conſequences of the Revolution are. 
the Enjoyment of our Religion and Laws, the Pre. 


ſervation of Her Majeſty's Perſon, the many Adran- 


tages ariſing by Her Majeſty's wiſe and glorious 
Adminiſtration, the Proſpect of Happineſs to future 
Ages by the Settlement of the Succeſſion, and the 
Union of the two Kingdoms. | 

But there are other Matters ſuggeſted in the Pre- 
amble, in which we differ with the Gentlemen of 
the Houſe of Commons; for it is therein alledoed 
That Doctor Sacheverell Preached and Publiſhed bis 
two Sermons with a malicious and ſeditions Titention 
to Undermine the Government and Proteſtant Succeſſion, 
to Defame Her Majeſty's Adminiſtration, to Aſperſ: 
the Memory of His late Majeſty, and Traduce ang 
Condemn the Revolution, to Arraign the Reſulution of 


both Houſes of Parlizment, to create Fealouſies and 


Diviſions among Her Majeſty's Subjects, and to Incite 
them to Sedition and Rebellion. And all this we to- 
tally deny. | 

The Offences charged upon the Doctor are of a 
very high and heinous Nature, and the greater the 
Crimes are with which a Man is charged, the clear- 
er and plainer ought the Evidence to be to maintain 
and make good that Charge. And to make the 
Doctor a Criminal within theſe Articles, every 
Branch of the Articles muſt be proved as they are 


laid. It muſt be proved that he Preach'd and Pub- 


liſh'd theſe Sermons with ſuch wicked, malicious and 
ſeditious Intention, as is alledg'd in the Picamble : 
and the Proof ought to be plain and poſitive ; for 
the Laws of England have ſo guarded the Perſons and 
Properties of the Subjects, that their Lives, Liber- 
ties, or Eſtates, cannot be ſubje& to Forfeicure, or 
Reſtraint, by uncertain or con jectural Evidence, by 
frain'd or unnatural Inferences, Inſinuations, or In- 
nuendo's. And althe' I could cite many Authorities 
and Determinations in the Courts of Meſiminſter— 
Hall, wherein the Judges have expreſs'd their Dillike 
and Deteſtation of Convicting Men of Offences, ei- 
ther Capital or Criminal, by Innuendo's or Inferen- 
ces; yet I forbear to trouble your Lordfhips with 
any of them, becauſe I have an Authority Superior 
to them all to warrant what I have ſaid, and that 1s 
the Determination and Reſolution of your Lord- 


ſhips in Sir Samuel Barnardiſton's Caſe, which ha- 


ving been read by Sir Simon Harcourt, I forbear to 
trouble your Lordſhips with a Repetition of it. 


The next thing therefore to be conſidered is, 


Whether the Sermons were Preached with ſuch ma- 
licious and ſeditious Intention as is alerted in the 
Preamble, and if there be ſuch plain, direct and 
poſitive Proof, as is by your Lordſhips Determina- 


tion, in Sir Samuel Barnardiſton's Caſe, declared to 


be neceſlary, 

But before I come to ſpeak to any particular 
Article, I beg leave to obſerve ſomething, which 
though it hath not been made a particular Charge 
againſt the Doctor in any one Article, yet it has 
been urged and inſinuated almoſt by every one of the 
Managers of the Houſe of Commons to enforce 


every 
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every Article, and that is, That notwithſtanding the 
Doc Expreſſion of Loyalty to the Queen, yet his 
Intention is to bring in the Pretender. 

Ir has been Objected, as I apprehended (and I 
beg Pardon if I am miſtaken) * that the Doctor 
« confines his Doctrine of Paſſive Obedience and 
« Non-Reſiſtance to a Jure Diviuo King or Queen, 
« and that from thence it was eaſy to underſtand 
« againſt what Queen the Doctor excites the Peo- 
„ple to take up Arms“. 
an Hereditary Right, and alſo a Right confirmed 
and eſtabliſned by Act of Parliament, cannot be ſaid 
to be a Jure Divino Queen, I do not know who 
can. I did not think that the Doctor, who aſſerts 
the Hereditary Right of the Queen, could be 
charg' d with an Intention to bring in the Pretender. 
am in your Lordſhips Judgment, whether the de- 
nying Her Majeſty's Hereditary Right be not the 
molt likely way to bring him in: For I ſubmit to 
your Lordſhips, whether the denying the Heredi- 
tary Right of the Queen, be not to ſuppoſe an 
Hereditary Right in ſomebody elſe; and whether 
that does not leave a Way open (when the Queen s 
Enemies are ſtrong enough) to bring in that Perſon 
in whom the Hereditary Right is ſuppoſed. 

It is Aſſerted, That the Doctor's pretended 
JZeal is for Her Majeſty, but his real Zeal is for 
© the Pretender: It is hard to ſay a Man means 
contrary to what he ſpeaks, and that, though he 
* declares that the Safety, Rights and Eftabliſh- 
* ment of Her Majeſty's Government, with thoſe 
* of the Church, are the things which he ſo earneſt- 
© ly contends for, and are his only Aim and Intenti- 
on; and though he prays that God will Preſerve 
Her Majeſty, for the Comfort and Support of the 
Church and Nation, yet it is ſuggeſted that his 
chief, Aim and Defiga is to Dethrone Her Majeſty, 
to ſet the Crown upon the Head of the Pretender, 
* and to eſtabliſh Popery, or at leaſt a Church in- 
dependent on the State. And altho' he Preaches 
up Paſſive Obedience and Non-Reſiftance under 
Her Majeſty's happy Adminiſtration, yet it is 
objected he ſtirs up the People to Rebellion, and 
means Non-Refiſtance and Paſſive Obedience 
* to the Gentleman on the other fide the 
* Water. | | 

I do agree theſe Things have been urged with 
great Ingenuity, but what Proof, what Evidence is 
there of any of theſe Matters thus ſuggeſted ? 

My Lords, by the Law of England Men are not 
to be Harangued out of their Lives, Liberties or 
Eſtates, but, as I have obſerved, it muſt be plain 
and poſitive Proof alone that can ſubject them to a 
Forfeiture : And I ſubmit to your Lordſhips, where 
a Man affirms a Thing in his Sermon, if an Aver- 
ment by any Body elſe that he means quite the con- 
trary, be a ſufficient Evidence to Convict a Man of 
High Crimes and Miſdemeanors. 

There is another Matter which I confeſs puts me 
under a great Difficulty, to determine which way to 
apply our Defence to the firſt Article, and that is 
the different Conſtruction which the Gentlemen of 
the Houſe of Commons have made of that Part of 
the Doctor's Sermon on which the firſt Article is 
founded. The Gentleman that ſpoke to the firſt 
Article (if I apprehend them right) affirm, © That 
the Doctor aſſerts an unlimited Obedience, and 
the utter Illegality of Reſiſtance to the Queen, as 

rhe Supreme Executive Power, and that ſuch an 
Aſſertion was a Reflection upon the Revolution, 
f which was brought about by the Reſiſtance that 
uas given to the late King James”, And all their 


cc 
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Arguments on the firſt Article were groundes - 
this Aſſertion. But a very Learned Gentle 
who ſpoke Yeſterday to the fourth Article, 
pleaſed to object, That tho' the Doctor 0-17 or 
the utter Illegality of Reſiſtance to the eme 
* Power, yet he had no where Aſſerted che utter 
Illegality of Reſiſtance to the Queen, thereby 
leaving himſelf at liberty to reſiſt che Queen, 
and bring in the Pretender. | : 

Now the Queſtion is, which of theſe Conſtructi- 
ons we muſt believe; if th Conſtruction made by 
the Gentlemen who ſpoke to the firſt Article be 
true, then the Doctor has taken that Care of Her 
Majeſty's Perſon which he ought, by aſſerting the 
utter Illegality of Reſiſting Her, and hath not left 
himſelf at liberty to take up Arms againſt Her Ma- 
jeſty to bring in the Pretender; and ſo the great 
Objection made againſt the Doctor by the Learned 
Gentleman who ſpoke to the fourth Article falls. 
But if his Conſtruction prevails, there is no Refle- 
ction on the Revolution, and the firſt Article falls 
to the Ground; for the reflecting on the Revoluti- 
on can be only by aſſerting the Illegality of Reſiſt- 
ance to the Queen, as the Supreme Executive Pow- 
er; becauſe the Reſiſtance which brought about the 
Revolution was made to the late King James only, 
and not againſt the Legiſlature: But whichſoever 
of theſe Gentlemen your Lordſhips ſhall be of Opi- 
nion is in the Right, I beg leave to fay, that this 
may certainly be concluded and inferred, That the 
Conſtruction of that Sentence muſt be very doubt- 
ful, in which ſuch Learned Men differ, and con- 


fequently cannot be a Charge ſufficient and certain 


enough to ground a Conviction for High Crimes 
and Miſdemeanors. Theſe Matters being ſubmitted 
to your Lordſhips Judgment, I come next to con- 
ſider the Articles themſelves, and ſhall humbly pro- 
pole co your Lordſhips Conſideration what I have 
to offer in Anſwer ro them, and ſhall take Notice 
of the ſeveral Branches of the reſpective Articles, 
_ the Doctor mentions in his Anſwer to 
them. 

As to the firſt Branch of the firſt Article, which 
charges, the Doctor does Suggeſt and Maintain, 
that the neceſſary Mans uſed to bring about the 
happy Revolution nere Odious and Unjuſtifiable ; the 
Doctor denies here are any ſuch Expreſſions in his 
Sermon at St. Paul's: And ] beg leave to fay, that 


there is not one Paragraph or Sentence in his Ser- 


mon that can ſupport this Charge; the Neceſſary 
Means uſed to bring about the Revolution not being 
once mentioned in his Sermon; and therefore I at 
firſt doubted whether I had the right Sermon; for 
I could no more find that Sentence in the Doctor's 
Sermon at St. Paul's, than one of the Learned Mana- 
gers could find a Text of Scripture, quoted by the 
Doctor, in his Bible. | | 
One of the Gentlemen who ſpoke to this Article, 
was pleaſed to admit, that the Words charged in 


this Part of the Article are not in the Doctor's Ser- 


mon, but ſaid there are Words that are tantamount : 
fo rhat this Branch is to be proved by Innuendo's, 
and yet they have not been pleaſed to let us know 
what thoſe Words are which do amount to the 
ſame Signification, and we deny there are any ſach 
Words. | oe” 
The laft Part of the firſt Article (for I ſhall 
conſider that next, becauſe relates to the Revo- 
lution) charges, that the Doctor does Suggeſt and 
Maintain, that to impute Reſiſtance to the Revolu- 


tion, is to caſt Black and Odious Colours upon his 


In anſwer to which I 


Majefty and the Revolution, | 
muſt 
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muſt beg leave to take Notice, that the Words of 
the Sermon are here tranſpos'd and miſplac'd ; for 


the Doctor does not ſay, that to impute Refiſtaiice to 


the Revolution is to caſt black and odious Colours 
upon his Majeſly and the Revolution; but he ſays, 


that to urge the Revolution to juſtify the Doctrine of 


Dethroning and Murdering of Princes, is to caſt Black 
and Odious Colours on his Majeſty and the Revo- 
Intion ; for the Doctor in Page 1:, ſays, that * the 
Neu Preachers and New Politicians pretend to 
© have a Power to cancel their Allegiance at Plea- 
c ſure, to call their Sovereign to an Account for 


© High-Treaſon, to Dethrone and Murder him 


« for a Criminal, as they did the Royal Martyr 


* by a Judiciary Sentence, and that to juſtify this 


© Docrine, they urge the Revolution of this Day: 


But, ſays he, they are the greateſt Enemies of that, 


aud his late Majeſty, and the moſt ungrateful for the 
Deliverance, who endeavour to caſt ſuch Black and 
Odious Colours upon both; ſo that what he ſays is no 
more than that to juſtify the calling the Sovereign 


to an Account for High-Treaſon, and the De- 


throning and Murdering of him, by the Revolution, 
is to caſt Black and Odious Colours upon both. 
And is there any Body that has any Reſpect for the 
glorious and happy Revolution, that has any Re- 
ard for the Preſervation of our Conſtitution, can 
{ay leſs ? Can there be a greater Reflection on the 
Revolution, than to urge 'That in Vindication of the 
Rebellion in Forry One, as if the Caſes were alike ? 
I humbly ſubmit it to your Lordſhips, if there 
be any Thing in his Sermon that can be conſtrued 
to reflect on the Revolution, if the Words be ta- 
ken according to the Natural and Genuine Senſe of 
them; nor can it be thought the Doctor would caſt 
the leaſt Reflection upon it: Can it be imagined, 
that he who is a Member of Magdalen College in 
Oxford, ſhould ſo ſoon forget the Attempts that 
were made on their Liberties, and would refle& on 
the Revolution, by which not only he and the reft 
of the Fellows of that College, but all the Colleges 
in both the Univerſities, nay, all Her Majeſty's Pro- 
teſtant Subjects, now enjoy their Religion, Rights 
and Liberties > That he who is a Church-of-Eng- 
Jand-Man ſhould Calumniate the Revolution, by 
which the beſt Eſtabliſned Church in the World is 
preſerved from Popiſh Superſtition and Idolatry ? 
That he who contends ſo earneſtly for the Preſerva- 
tion of our Conſtitution, ſhould caſt Black and 
Odious Colours on that, by which alone the Suc- 
ceſſion is ſettled and ſecured in the Proteſtant Line, 
and Her Majeſty is now Lawfully and Rightfully 
ſeated on the Throne of Her Royal Anceſtors, on 
which the Doctor prays, and I hope we all join 
with him, that ſhe may long continue for the Support 
and Comfort of this Church and Nation © No, my 
Lords, it is not the Revolution in 1688, but the 
Revolution in 1648, that he endeayours to blacken, 
and the Principles by which that was brought to 
paſs, thoſe Principles which made Rebellious Sub- 
jects take up Arms againſt one of the beſt Princes 
thar ever Swayed the Sceptres of theſe Kingdoms ; 
thoſe Principles which brought that Pious Martyr 
to the Block, Baniſhed the Royal Family, and ſet 
an Uſurper upon the Throne ; this is the Dethro- 


ning, this is the Murthering which he means : And 


can any Colours be too Black, any Colours roo 
Odious for ſuch Crimes? No doubt, my Lords, 
they cannot; and therefore inſtead of charging the 
Doctor with reflecting on the late happy Revolution, 
I hope your Lordſhips will be of Opinion he vindi- 
cates it in the higheſt degree, when he diſtinguiſheth 


9 Ann. 


it irom that in 1648, and ſhews what a wide Dur, 
rence there is between them. e 
As to that Part of the firſt Article which days 
1 


That his late Majefty, in his Declaration, difclainst 


the leaſt Imputation of Reſiſtance ; If the Botta, 
had not explained himſelf, it is humbly ſubmitted 
how far he is juſtified by his Mzjeſty's Dear, 
tion. The Declaration ſays, We have thought 2 
70 go over to England, aud to carry with us 4 He, 
ſufficient, by the Bleſſing of God, 10 defend us 1 
the Violence of evil Counſellors ; and that his F. 
dition is wtended for no other Defien but tg _—_ 
a free and lawful Parliament. So that this E; ug 
dition was to have a free Parliament, and his For. 
ces were to defend him from the Violence of Exil 
Counſellors, in carrying on that glorious Deſion 
and when the late King James Abdicated the Go. 
vernment, what Reſiſtance was it to ſupply the 
Vacancy, by ſettling his late Majeſty on the 
Throne ? 

In Conſtruction of Words and Sentences, if an 
part be ambiguous, and may be taken in 3 . 
Senſe, it ought in favour of Life and Liberty to be 
taken in the beſt Senſe. But the Author declares 
what his Senſe is, what he means by it, there it 
cannot be taken in any other Senſe than that: And 
this is the Doctor's Caſe ; for he ſhews, both in his 
Sermon, and by a Note printed at the Bottom of 
the Page, that by Reſiſtance he means ſuch Reſi- 
ſtance as tended to a Conqueſt : And is he not 
juſtified in that by his Majeſty's Declaration, where- 
in he diſowns the wicked Attempt of Conqueſt? 
And by the Vote of both Houſes of Parlia- 
ment, who ſo highly reſented the Deſing of making 
that Expedition a Conqueſt, that they ordered a 
Pamphlet which attempted to prove it ſuch, to be 
Burnt by the Common Hangman? 

And therefore, if the general Words would hare 
carried ſuch a Reflection, yet the Clauſe which ex- 
plains it, being Printed with it, prevents ſuch a 
Conſtruction ; for there is no Reaſon to apprehend 
any Danger from the Poyſon, when the Antidote is 
adminiſtred at the ſame Time. Thus, my Lords, I 
take it, I have anſwered every Branch of this Arti- 
cle, and ſhewn, that there are not any Expreſſions in 
the Sermon, that can Warrant or Support any Part 
of it: But, from what I obſerved from the Genile- 
men who are the Managers, and ſpoke to this Ar- 
ticle, the great Foundation and Streſs upon which 
this Article depends, is in the Sentence in Pag. 11. 
of the Doctor's Sermon, where he ſays, The Grand - 
Security of our Government, and the very Pillar 
upon which it ſtands, is founded upon the ſteady 
Belief of the Subjects Obligation to an abſolute and 
unconditional Obedience to the Supreme Power is all 
things lawful, and the utter Illegality of Reſiſtance upon 


any Pretence whatſoever, But I take it, the Charge in 


this Article can never be ſupported by any Words 
in this Sentence; for it is Evident, that the abſo- 
late and unconditional Obedience, which he ſays 
Subjects are obliged to, is to the Supreme Power 
in all things lawful ; and the utter Illegality of Re- 
ſiſtance upon any Pretence whatſoever, (being in 
one and the ſame Sentence) muſt be intended to be 
of the Supreme Power in all Things lawful ; fo 
that it is no more than if he had ſaid, *Tis utterly 
Illegal, upon any Account whatſoever, to reſiſt the 
Supreme Power in Things lawful. Can any Apho- 


riſm be truer than this, viz. That where the Thing 


commanded by the Supreme Power is lawful, the Re- 
fiſtance given to it muſt be unlauſul? And this is all 
the Doctor hath aſſerted in this Paragraph. 4 


1709. 
If I may have leave to cite a Foreign Author, 
Puffendorſ” ſays, The Supream Power is that in 
which the Legiſlature is veſted ; for he ſays, Hu- 
man Laws are the Decrees of the Supream Power, 
concerning Matters to be obſerv d by the Suljecis for 
the good of the State, And one of the learned 
Managers, who ſpoke to this Article, admits it to 
be ſo. And then the Doctor's Aſſertion is, That 
the Security of our Government, and the very Pil- 
lar on which it ſtands, is founded upon the ſteady 
Belief of the Subjects Obligation to an Abſolute 
and Unconditional Obedience to the Laws made 
by the Queen, Lords and Commons, in Parlia- 
ment aſſembled, and the utter Illegality of Reſiſt- 
ing ſuch Laws on any Pretence whatſoever. And 
if this be not ſo univerſal a Truth, as not to admit 
any Exception, is humbly ſubmitted to your Lord- 
ſhips: And this is an Anſwer to all that hath been 
ſaid againſt us on the firſt Article. For all the Gen- 
tlemen have founded their Diſcourſe on a Suppoſi- 
tion, that the Doctor preached up an Abſolute Un- 
conditional Obedience to, and the utter Illegality of 
Reſiſtance of the Queen; whereas he preaches up 
the Illegality of Reſiſting the Supream Power, and 
that in all Things lawful. 
| Suppoſe it could be collected, that by the Su- 
pream Power the Doctor meant the Supream Exe- 
cutive Power, which is the Queen; yet the Doctor 
cannot be thought by this to reflect on the Revolu- 
tion, or to condemn that Oppoſition given to 
King James. 

For can it be imagin'd, that he condemns the 
Oppoſition given to that Prince in the Diſpenſing 
Power, in committing the Biſhops, depriving Men 
of their Freeholds and Liberties, by Eccleſiaſtical 
and other unlawſul Commiſſions, and endeavouring 
to eſtabliſh Popery, by intrcducing a Foreign Pow- 
er? I ſay, Can it be imagined the Doctor condemns 
that Oppoſition, when he urges the Illegality of 
Reſiſtance to the Supream Power in all Things law- 
ful 2 If thoſe Proceedings of King James were law- 
ful, then the Doctor condemns the Oppoſition 
given to em; but thoſe Proceedings being Illegal, 
the Oppoſition given to them is no where condemn'd 
by the Doctor, nor hath this Paragraph in his Ser- 
mon any Relation to it. | 

To carry this yet further; Suppoſe that the 
urging the Illegality of Reſiſtance on any Pretence 

whatſoever had been a Subſtantive Clauſe, and had 

no Relation to, or Dependance upon any other 
Clauſe or Sentence ; or — ſuch a general Aſ- 
ſertion can be collected from any Part of the Do- 
ctor's Sermon, yet it muſt be taken only for a Ge- 
neral Propoſition: And if ſuch General Propoſitions 
are true in the General, and to a common Intent, 
tho they are ſubje& to particular Exceptions, yet 
it is ſubmitted, whether the Doctor is not well war- 
ranted in aſſerting ſuch a General Propoſition, with- 
out mentioning the particular Exception? For all 
General Rules have Exceptions; and yet the Per- 
ſon that cites them, ſeldom or never mentions the 
Exceptions; for whenever ſuch general Propoſiti- 
ons are urged, the Exceptions are always underſtood 
and implied. Aud there was leſs Reaſon to men- 
tion the Exception in this Caſc, becauſe it is fo 
univerfally known : It had the Concurrence of the 
whole Nation, and was ſo often eſtabliſhed and 
approved by the Legiſlature. 

And the Doctor entirely concurs with the Gen- 
tlemen of the Houſe of Commons, that the Revo- 
lution is an Exception; and is not Adverſary to one 


of the learned Managers, who was pleaſed to ad- 
Vol VF : 


for High- Crimes and Miſdemeanors. - 


729 
mir, 1t was the only Exception from this General 
Rule. And I ſubmit to your Lordſhips, if the 
naming that Exception, would not be a greater Re- 
flection on the Revolution, than the Preaching 
that Doctrine in general Terms, without naming it; 
for to name it now, ſince the Revolution, would be 
to ſuppoſe, that it was not implied and underſtood 
as an Except ion out of that General Propoſition, 
before the Revolution; and then the Exception is 
to be warranted by the Revolution; which is to 
infer, that no Reſiſtance was lawful till the Revolu- 
tion: Whereas we ſay, That ſuch an extraordina- 
ry Caſe as that of the Revolution, was always im- 
plied as an Exception out of that General Doctrine, 
and ſo the Doctrine juſtifies the Revolution. 

And therefore, the Doctor urging this Doctrine of 
Non-Reſiſtance in ſuch general Terms, as all other 
General Propoſitions are uſually urged, it is hum- 
bly ſubmitted, Whether he can for this be eſteem'd 
guilty of High- Crimes and Miſdemeanors ; eſpeci- 
ally ſince this very Doctrine hath been affirm'd in 
ſuch general Terms, by Learned Men in all Ages, 
by our Church, and by the Legiflature ; of which 
I'll beg leave to give ſome few Inſtances, 

When the Duke of Monmouth was to be exe- 
cuted, his preſent Grace the Archbiſhop of Canter- 
bury, the preſent Lord Biſhop of Bath and Wells, 
the then Biſhops of Ely and Bath and Mails, were 
appointed by the King to attend his Grace. They 
preſs'd him to make a particular Confeſſion of his 
Crime, and to acknowledge himſelf guilty of Re- 
bellion : His Anſwer was, He died a Proteſtant of 
the Church of England. They replied, My Lord, 
If you be of the Church of England, you muſt 
acknowledge the Doctrine of Non-Refiſtance to be 
erue, © | 

Archbiſhop T:llorſon, in his Letter writ to my 
Lord Ruſſel, July 20. 1683. offers theſe Conſide- 
rations concerning the Point of Reſiſtance. © (1.) 
That the Chriſtian Religion doth plainly forbid 
the Reſiſting of Authority. (2.) That in the 
" ſame Law which eſtabliſhes our Religion, it is 
declared, It is not lawful upon any Pretence what- 
'* ſoever to take up Arms againſt the King. 


Biſhop Sanderſon, in his Works, Pag. 522. ſays, 
No Conjunfture of Circumſtances whatſoever, can 
make that Expedient to be done at auy time, that is 
of it ſelf, and in the kind, unlawful, For a Man 
to take up Arms (Offenſive or Defenſive) againſt a 
Lawful Sovereign, being a Thing in its Nature fim- 
ply, and de toto genere, unlawful; may not be done 
by any Man, at any Time, in any Caſes, upon any 
Colour or Pretence whatſoever. 


Thus your Lordſhips obſerve, how much higher 
theſe Great and Learned Men carried this Doctrine, 
than Doctor Sacheverell hath done in his Sermon: 
And Multitudes of Inſtances there are, which ſhew, 
That it hath been the Concurrent and Univerſal O- 
pinion of all the Learned Men of our Church, 
in all Ages, that Reſiſtance of the Sovereign Po- 
er is not lawful upon any Pretence whatſoever. 


And what Puniſhment, what Cenſures have been 


inflicted upon, nay, what Fault has been found 
with any of them to this Day? One of the Learn- 
ed Gentlemen, to enforce the Legality of Reſi- 
ſtance, was pleaſed to urge the Original Contract, 
as the Foundation of the Prerogative of the Crown, 


and the Liberties of the People; and to aſſert, That 
if the Supream Executive Power invaded the Rights 


of the People, the Contract was diſſolv d, and the 


People diſcharg'd from their Allegiance. 1 will not 
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be poſitive, as to the very Words, but I take this 
to be the Purport of them. 

When the Original Contract was made, that 
lcained Gentlemen did not think fit to inform us. 
Was it before Magua Charta? If fo, why not com- 
priz'd in it? All the Liberties the Subjects then 
laid Claim to, being included in that Act; and tis 
much, a Thing of that Moment, and which was 
the Source and Spring of all their Liberties, ſhould 
not be fo much as mentioned in it. I never met 


with it in any of our Law-Books, in my little Ex- 


perience. - I never heard it urgd in any Court 
before. Was it before the Statute of 25 Edu. III.? 


I never knew it pleaded to any Indictment for 


High-Treaſon, nor objected, to enervate or take off 
the Force of that Statute : And our Law-Books be- 
ing ſilent in it, I think it is too tender a Point for 
us, who are no Members of any Part of the Legiſla- 
ture, to meddle with. And therefore, till the Legi- 
| Nature have declar'd what the Original Contract is, 
and determin'd what Act of the Supream Execurive 
Power ſhall amount to a Diſſolution of that Ori- 
ginal Contract, and diſcharge the Subjects from 
their Allegiance; I muſt beg Pardon, if I think, 
that as to Reſiſtance in general, the Law ſtands ſtil! 
upon the Foot of the 25th of Edward III. and that 
all Reſiſtance, except in the Caſe of the Revoluti- 
on, is ſtill Treaſon within that Act. 

But to give ſome further Inſtances, in Vindicati- 
on of the Doctrine of Paſſive Obedience and Non- 


Reſiſtance. Archbiſhop Tillotſon, in his Letter to 


the Lord Ruſſell, ſays, The Doctrine of Non-Reſi- 
ſtance is the Doctrine of all Proteſtant Churches : 1 
may add, it was the Doctrine of Chriſt and his A- 
poſtles: It was the Doctrine in David's Time; for 
it was this Doctrine that reſtrained David from of- 
fering Violence to King Saul, tho' that King ſought 
to take away his Life. It was that Holy Man's O- 
pinion, that he could not lift up his Hand againſt 
the Lord's Anointed, and be guiltleſs, Can it be 
done now with greater Innocence than it could 
then? Is the Perton of the Lord's Anointed now 
leſs ſacred than it was then? Or have the People 
now a greater Liberty to reſiſt, than David had 


then? My Lords, One of the learned Gentlemen 


ſaid, That in Reſpect of the Patriarchal Right, it is 
a Doctrine as old as Adam, and I will not pretend 
to carry it further. 

The next Thing therefore to be conſider'd, is, 
Whether this Doctrine, that is of fo great Anti- 
quity, has had any Alteration; whether it hath 
been preach'd, or urg'd in any other Terms ſince 
the Revolution, than it was before. Biſhop Beve- 


ridge, in a Book call'd Private Thoughts upon Reli- 


gion, Pag. 247, 249, 250. ſays, Upon any ſeeming 
real Default or Defect of our Sovereign, we are 
to be more earneſt in our Prayers and Interceſſion 
for him; but upon no Account to fight or rebel 
againſt him. 'This Book had her Majeſty's Royal 
| Licenſe, and was counterſigned by a Noble Lord, 
eminent for Learning, and her Majeſty's Principal 
Secretary of State; I mean, the Right Honoura- 
ble the Earl of Sunderland. 

I beg leave to cite next a learned Gentleman, 
whole Affection to the Government, and Under- 
ſtanding in Antiquity, no body can doubt: *Tis 
Dr. K:imet, who in his Sermon preach'd before the 
Houle of Commons, January 30. 1705. ſays, This 
is the tiue Foundation of that common Axiom, The 
Ring can do no Wioug; becauſe there is no Right 
wor Remedy againſt his Royal Perſon, And in the 
fame Sermon he ſays, Ie was declarative of gur O- 
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riginal Cunſtitution, (which one would think 

be the Original Contract, unleſs the 1 
tract and the Original Conſtitution differ) . 
Legiſlature, upon Occaſion of this Day vi h - 
it expreſs'd, That by the Undoubted and Fundamen. 
tal Laws of this Kingdom, neither the Peers of __ 
Realm, nor the Commons, nor Both together, in Þ _ 
liament, or out of Parliament, nor the Perpls oY 
lettively or repreſentatively, nor any the; Fefe 
whatſoever, ever had, have, or onght to hays . 
Coercive Power over the Perſons of the Kin x 7 
this Realm, And I think it is evident =o 
there can be no Coercive Power, there cannot 6 
any Reſiſtance, This was but in the Year er. 
And was the Original Contract found out Gee 3 
If not, then it is plain, the Commons did not think 
this Doctrine to derogate from that Contract * 
to reflect upon the Revolution; for the Dodtor had 
the Thanks of the Commons for his Sermon. and 
their Order to Print it. f 

I do moſt readily concur with the learned Gen- 
tlemen of the Houſe of Commons, That that Re- 
verend Bench is fill'd with Fathers of the Church 
who are as great an Ornament to it for Learnino 
and Piety as any of their Predeceſſors, and are 5 
juſtly famed jor their Religious Moderation , and 
therefore Inſtances of their aſſerting this Dogtrine 
ſince the Revolution, will have the greateſt Weight 
with your Lordſhips, and tend the moſt to the Sa- 
tisfaction of that Honourable Houſe, upon whoſe 
Impeachment the Doctor is brought hither, 

The Biſhop of St. Aſath, in his Sermon on 
the zoth of January, 1699. preached before the 
Lord-Mayor, Pag. 18. ſays, I is plain, that a Go- 
vernment cant poſſibly ſubſiſt for any Time, where 
any Kind of Violence is allowed againſt the Mai- 
ſtrate : Government is at an End, where Rulers are 
expos d to popular Aſſaulis. | | 

The Biſhop of Lincoln, in his Sermon preach'd 
before your Lordſhips the 3oth of January 1758, 
pag. 15, 16, 17, ſays, Where-ever that Supream 
Power and Authority is lodg'd, or in whomſoever it 
refides, we are bound to pay either an Active « 


Paſſive Obedience, muſt either do what it requires 


or ſuffer what it inflitts, This is, without Controverſy, 
the ſtanding Doctrine of Chriſtianity, and has been 
confirm'd by the Practice of the beſt Chriſtians in al 
Ages of the Church. My Lord Biſhop likewiſe cites 
the Words of the Statute of the 12th of Charles Il. 
which were mentioned by Dr. Kennet; your Lord- 
ſhips were pleaſed to thank my Lord Biſhop for 
this Sermon, and deſired him to Print it. 

My Lord Archbiſhop of York, in his Sermon 
Preached before your Lordſhips in 1700, - has 
ſtated this Doctrine ſo fully and clearly, that it is 
not capable of the leaſt Contradiction or Doubt: 
His Grace expreſſes himſelf thus: That there is 


ſuch a Submiſſion due from all Subjects to the Su- 


pream Authority of the Place where they Live, as 

ſhall tie up their Hands from oppoſing or reſiſting it 
by Force, is evident from the very Nature and Ends 
of Political Society; and I dare ſay, there is not that 
Country upon Earth, let the Form of their Goverit- 


ment be what it will, (Abſolute Monarchy, Ariſco- 


cracy, or Commonwealth) where this is not a Part 
of the Conſtitution. Subjects muſt obey Paſſiveh, 
where they cannet obey Afively, otherwiſe the Co- 
wvernment would be precarious, and the Publick Peace 
at the Mercy of every Malecontent ; and a Do 
would be ſet open to all the Iuſurrections, Rebellions, 
and Treaſons in the World. Nor is this only a State- 


Dofrine, but the Doctrine alſo of Jeſus Chriſt ; _ 
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that a neceſſary aud indiſpenſible one too, as ſuffi- 
ciently —_— from thoſe famous Words of St, 
Paul's, Rom, xiii. 1, 2. which are ſo plain that they 
reed no Comment: So that ſo long as this Text ſtands 
in our Bibles, the Doctrine of Non-Refiftance or Paſ- 
frue Obedience muſt be of Obligation to all Chri- 

jans. a 
5 Is not this Doctrine confirm'd by our Church in 
her Homilies, and enjoin'd to be read on certain 
Days in the Church? Are not theſe Homilies al- 
low'd by the Articles? Are nor theſe Articles eſta- 
bliſh'd by the 13th of Eliz. Chap. xiv? And is not 
that very Act confirm'd and made perpetual by the 
Act of Union made in the fifth Year of her Ma- 
jeſty? Is it not likewiſe ratify'd and eſtabliſh d by 
the Legiſlature, by the Act of the 12th of Charles 
the Second, cited in the Sermons of the Biſhop of 
Lincoln and Dr. Kennet ; by the Act of the 13th of 
Charles the Second? For that AG of the 13th of 
Charles the Second, Chap. iv. obliges all Miniſters, ©c. 
to ſubſcribe a Declaration: The firſt Part whereof 
was this, I A. B. do declare that it is not lawful 
upon any Pretence whatſoever to take up Arms 
againſt the King. Was not that Declaration to be 
Swore to by all Officers of Corporations, by the 
Corporation-A&; by all Lieutenants, Deputy-Lieu- 
tenants, and all Officers and Soldiers of the Milt- 
tia, by the Militia-Act? And can any Man doubt 
the Truth of that Doctrine, which the Legiſlature 
has obliged the greateſt Part of the Nation ſo ſo- 
lemnly to ſubſcribe and ſwear to? We have collected 
many more Inſtances of this kind, which we will 
offer to your Lordſhips in the Courſe of our 
Evidence. | 

Thus your Lordſhips obſerve how this Doctrine 
hath been preach'd and maintain'd by Archbiſhops, 
Biſhops, and eminent Divines, confirm'd and efta- 
blith'd by the Church ; and by the Legiſlature: And 
is this Doctrine alter'd; or hath it receiv'd any Di- 
minution or Reſtriction by the Revolution? I will 
not preſume to ſay, but are in your Lordſhip's Judg- 
ment, on the Conſideration of the ſeveral Sermons 
before-mention'd, Preach'd and Publiſh'd with the 
reſpective Approbation of both Houſes of Parliament 
ſince the Revolution. I beſeech your Lordſhips, 
How manyRevolutions have there been in this King- 
dom, and yet this Doctrine always continued the 
ſame ; and I ſubmit, whether we have not the Au- 


thority of your Lordſhips on this very Point; for 


in a Sermon preach'd before your Lordſhips on the 


zoth of January 1702, by my Lord Biſhop of Car- 


liſie, his Lordſhip expreſſes himſelf thus. Our 
Foundations, tis to be hoped, are not ſhaken by the 
Weight of thoſe many great aud extraordinary Re- 
wolutions that have paſſed upon us, The All-wiſe 
Providence of God has frequently of late (and, as 
ſome of us always thought, very graciouſly) exchang*d 


our Governors; but if we ungratefully alter our No- 


tions of the Divine Right of Government, and throw 
off our Autient and Primitive Rules of Obedience, 
we Hall make an unworthy Return for the Mercies 
we have received. I hope I may have your Lord- 
ſhips leave to conclude your Lordſhips are of the 
lame Opinion, ſince my Lord Biſhop had your 
Lordſnips Thanks for his Sermon, and your Deſire 
to Print it. I alfo preſume to offer it to your Lord- 
ſhips Conſideration, whether this very Doctrine be 
not eſtabliſhed and enjoin d under the Obligation of 
an Oath, by the Legiſlature, in the Reign of his late 
Majeſty, and of her preſent Majeſty; I mean in the 
Abjuration-Oath, in which Oath there is this Clauſe, 
viz, Aud I do Swear that I will bear Faith and True 
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Allegiance to her Majeſty, and Her will defend to the 
utmoſt of my Power againſt all Traiterous Cinſpiracies 
whatſoever, which ſhall be made againſt ber Perſon, 
Crown and Dignity, I believe it will not be deny'd 
by any Lawyer, that taking up Arms againſt her Ma- 
jeſty is High-'Treaſon, by the Statute of the 25th 
of Edward the Third; and therefore the Parliament 
having enjoin'd all Perſons in Office, ©c. to defend 
her Majeſty againſt all Traiterous Conſpiracies and 
Attempts, ſhew, that it was their Opinion, that 
the taking up Arms and reſiſting her Majeſty, upon 
any Pretence whatſoever, is unlawful; becauſe 
whereſoever Reſiſtance is lawful, the Defence muſt 
be unlawful, 

I would only beg leave to add, that the Puniſh- 
ment inflicted by our Law in this World for Re- 
ſiſtance, and the Judgment denounc'd againſt it in 
the next, ſufficiently evinces the Illegality of it. 
Taking up Arms and Reſiſting againſt the Queen, 
by the Statute of the 25th of Edward the Third, is 
High-Treaſon ; the Puniſhment of which is ro be 
Drawn, Hang'd and Quarter d. And in what Con- 
dition they are to be in a future State, St. Paul in- 
forms us: For he ſays, They that reſiſt ſhall receive 
to themſelves Damnation. And ſurely no Body will 
conteſt the Truth of that Doctrine, the Breach of 
which is attended with ſuch diſmal Conſequences. 
I hope, therefore, ſince this Doctrine has been ſo 
univerſally preached and approved, the Preaching of 
it now ſhall not be thought to reflect on the Revo- 
lution, more than it has done hitherto, ſince her 
Majeſty's happy Acceſſion to the Throne; and more 
than it did in the Reign of his late Majeſty, who 
was the glorious Inſtrument of that happy Revo- 
lution. Was not his Majeſty appriz'd of the Ne- 
ceſſary Means by which the Revolution was brought 
about? Had not his late Majeſty as tender a Regard 
for the Honour of the Revolution, as any Body elſe 
can be ſuppoſed to have? No body can doubt it: 
And yet this Doctrine was preach'd in his Time, in 
as general Terms as the Doctor has preach'd it; and 
not only without Objection, but with the Approba- 
tion of his Majeſty, and both Houſes of Parliament. 
And if all this will not vindicate the Doctrine; yer, 
I hope, it will at leaſt excuſe the Doctor from be- 
ing a Criminal, | 

Can he be a Criminal for Preaching that Doctrine 
which has been aſſerted by fo many Archbiſhops, Bi- 
ſhops, and other eminent Divines, not only with Im- 
punity, but even with the Approbation of both Houſes 
of Parliament? That Doctrine which is enjoin'd by 
our Church, ratify'd, confirm'd and eftabliſh'd by 
the Legiſlature, and which is the Doctrine of all the 
Proteſtant Churches in the World, which was the 
Doctrine of our Saviour himſelf, and which hath 
been the Doctrine ever ſince Adam, and will con- 
tinue ſo as long as there is a Bible upon Earth ? 

Can a Man be a Criminal for Preaching the Do- 
ctrine of Paſſive Obedience and Non-Reſiſtance, 
tho' without Reſtriction and Limitation, while we 
are ſo happy as to have her Majeſty to Reign over 
us, upon whoſe Life the Welfare and Happineſs of 
theſe Nations depend, as much (I hope I may be 
excus'd if I ſay more) than the Welfare of any Na- 
tion ever did upon the Life of any Prince whatſoever 
ſince the Foundation of the World? And therefore 
we are ſure your Lordſhips will not leſſen her Se- 
curity ; and the rather, becauſe it is impoſſible, 
during her Majeſty's Life, any Invaſion or the leaft 
Attempt ſhould be made upon that Religion, that 
Liberty and Property, for the Preſervation of which 


ſhe run ſo great a Hazard. | 
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This is what J humbly offer ro your Lordſhips, 
on behalf of my Client, on this Head. And tho 
have mentioned theſe Inſtances, to ſhow in what ge- 
neral Senſe the Doctrine of Paſſive-Obedience has 

been preached, and that if the Doctor had aſſerted it 

in ſuch general Terms, he could be no more a 
Criminal than others; yet it muſt be always under- 
ſtood that he does not aflert it in ſuch general 
Terms, bur only aſſerts the utter Illegality of Re- 
ſiſtance to the Supream Power in all Things 
lawful. 

Before I quit this Article, I would take notice, it 
has been objected, that it is highly improper and 
unſeaſonable for Divines in their Pulpits to meddle 

with Matters of this Nature: In anſwer to which, 
I would (beſides the Injunction that the Apoſtles 
have laid on their Succeſſors, to put People in Mind 
of being ſubje& to Principalities and Powers) hum- 
bly offer to your Lordſhips Conſideration, a bold 
and ſeditious Paragraph in a Pamphlet Printed in 
1705, call'd, The Review; which hath this Para- 
graph, If the next Parliament ſhould purſue the 
Steps of the laſt, the Nation, in my Opinion, will be 
fo much nearer that Crifis of Time, when Engliſh 
Liberty being brought to the laſt Extremity, muſt 
open the Magazine of Original Power, The ſame 
Author, ſpeaking of the Family of the Stuarts, 
calls it the Line of all the World, fam d for Blood, 
and that had ravaged the beſt Families of the King- 
dom. And in another Paragraph he ſays, In ſhort, 
if Jure Divino comes upon the Stage, the Queen has 
no more Title to the Crown than my Lord Mayor's 
Horſe All the People are bound by the Laws of 
God to depoſe Her as an Uſurper, and reſtore their 
Rightful and Lawful King, James the Third, If there- 
fore to defame the whole Line of her Majeſty; to 
aſſert that the Pretender has an Hereditary Right to 
the Crown; if telling the People, if they do not 
like the Parliament, they muſt have Recourſe to the 
Magazine of Original Power, be not ſounding a 
Trumpet to Rebellion, and does not make this 
Doctrine ſeaſonable and neceſſary to be preach'd at 
this Time, we ſubmit it to your Lordſhips. And 
therefore, I humbly hope, that inſtead of laying a 
Brand of indelible Infamy on this Doctrine, your 
Lordſhips, for the Preſervation of her Majeſty, 
and her Succeſſors, and for the ſecuring the Peace 
of the Kingdom, will convey this Doctrine as entire, 
and in as full Force, down to Poſterity, as it was 
tranſmitted to your Lordſhips by your Noble Pro- 
genitors. 

And as to what one of the Honourable Gentlemen 
concluded with, viz. That your Lordſnips would 
direct what Doctrine the Miniſters ſhould Preach : 

If there be any Doctrine in the Bible not proper 
to be preach'd ; if there be any Doctrine, except 
that of the Deity, of greater Antiquity than this, 
which commences from Adam, or is more uſeful or 
neceſſary for the Preſervation of the Government, 
then we ſubmit this Doctrine ſhould be let alone. 
Upon the whole Matter, I am in your Lordſhips 
Judgment, if upon Conſideration of what hath been 
ſaid, your Lordſhips can be of Opinion, that the 
Doctor is guilty of the High Crimes and Miſdemea- 
nors contain'd in the Firſt Article. 


Mr. Dee. M AY it pleaſe your Lordſhips, After 


ſo much has been ſaid, and ſo well 
preſſed by the Gentlemen that have gone before me, 
of the Doctrine of Non-Reſiſtance (which is ſo 
well eſtabliſhed by the Opinion of the Fathers of the 
Church, and founded on the Laws of the Land) I 


ſhould think my ſelf very unmannerly to ſ 
Lordſhips Time, in repeating it in works Wendt 1 
beg leave only to make a few Remarks: Firſt on 
ſome Generals, and then to add a few Words and 
draw an Inference or two from one Law that has 
* taken Notice of. 

y Lords, We readily join with the Gen . 
who managed on behalf of the Houſe of "= ng 
in deſiring your Lordſhips to aſſert Fundamentals: 
and deſire your Lordſhips to conſider the Antienc 
_ * of the Kingdom. This we reg. 

ily comply with them in, and doubt no | 
Lordſhips will do it. 1 28 8975 
My Lords, There was ſome Notice taken of the 
Time and Place where this Sermon was preach'd; and 
it was ſaid by one of the Gentlemen, that it was an 
improper Time, becauſe it was a Doctrine fit only to 
be preach'd in the Reign of a bad Prince, but not of 
a good one, My Lords, indeed I am at a Loſs to 
underftand that: I think, if at any Time, it is ſea- 


ſonable when we have ſo gracious a Princeſs upon 


the Throne, much rather than in the Reign of a 
Tyrant or Uſurper. 

My Lords, This Doctrine has been made appear 
to your Lordſhips to be conſonant to the Laws of 
God, and the Laws of the Land; and when we 
have laid before your Lordſhips our Proofs that have 
been opened, I hope your Lordſhips will allow we 
have proved our Caſe. | 

The Gentlemen of the other Side ſaid they had 
proved their Articles: But how? In no other way 
than by reading the Sermon, which we hope ſhall 
be permitted to ſpeak for it ſelf, | 

My Lords, It was ſaid, that the Municipal Laws 
of the Land ſignify nothing only in Times of Peace. 
What the Meaning of that is, I know not, unleſs 
that the Laws muſt be ſilent in the Time of War; 
but the way to maintain Peace, and to prerent 
Blood and Wars at Home, is to preſerve our 
Laws. | | | 
My Lords, It has been likewiſe urg'd as a Maxim, 
T hat there can be no Right, but there muſt be a Re- 
medy to preſerve it. And thereupon it was hinted, 
as if there were ſome ſecret Right veſted in the 
People to do ſomething they did not think fit to 
name. That ſaying, my Lords, I take to be a 
Maxim in the Law, and to relate only to Legal 
Matters, and the Meaning of it to be, That when 
any Man has a Property, the ſame Law that gives 
Property, gives him a Remedy, if the fame be 
invaded. But I never underſtood that Maxim to 
be meant of a Remedy by Force; and I am ure, 
in moſt Caſes, ſuch a Remedy 1s worſe than the 
Diſeaſe. | | 

My Lords, We would not be thought (I am ſure 
no Gentleman of our Side would be thought) in 
the leaſt to reflect on the Revolution mentioned in 
the Impeachment; nor does any thing, as we think, 
that the Doctor has ſaid in his Sermon, in the leaſt 
look that way. The general Poſition of the utter 
Illegality of Reſiſting the Supream Power, does 
(as it has been obſerv'd already) imply in it a Con- 
dition, (which perhaps may extend to ſome other 
Caſes); and, as we ſay, extends to that of the 
Revolution. | 

One of the Managers inſtanced in the Fourth 
Command, which in general forbids any Work to 
be done on the Lord's Day; and yet, ſays he, 
Works of Neceſſity and Mercy are allowed to be 
dene on that Day, and are an implied Exception. 


The like we ſay of the implied Exception to the 
general 
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general Doctrine laid doun by the Doctor of the 
Illegality of Reſiſtance. : K 

My Lords, Certainly there is no room to ſup- 
poſe any Reflection to be made on his late Majeſty; 
for ſurely his Majeſty wanted no Excuſe for his 
coming hither ; nor could he be guilty of any thing 
that we properly call Reſiſtance. He was a Sove- 
reign Prince, and might do what he thought fit. 
He owed no Allegiance to any one, ſo could not be 
{aid to reſiſt, in the Senſe Reſiſtance bears in the 
Doctor's Sermon, which is the Reſiſtance by Subjects 

the Supream Power. | 
|: My Londh I now beg Leave to mention the Act 
of the ſecond Year of King William and Queen 
Mary, entituled, An Af for a general Pardon; by 
the laſt Clauſe whereof it is provided, T hat nothing 
in that Act ſhall extend to Pardon, or diſcharge any 
one for counſelling or procuring the raifing War 
againſt their Majeſties, after the 13th Day of February, 
1688, unleſs ſuch Perſou ſhall before the 26th of 
Tuly take the following Oath. Then follows the 
Oath of Allegiance. From hence I beg Leave to 
make an Inference or two : Firſt, 'That it was the 
Senſe of the Legiſlature at that Time, that thoſe 
Perſons that contrived or abetted the raiſing War 
againſt their Majeſties after they came to the Crown, 
| were guilty of a High Crime, and ſtood in need of 
a Pardon, So that if any thing had ſhaken the Do- 
ctrine of the Illegality of Reſiſtance, here Reſiſtance 
is made as Criminal as it was before. Secondly, It 
appears by that Clauſe to be the Opinion of the 
Legillature, that by the Oath of Allegiance, as it is 
now framed, this Doctrine of the utter Illegality of 
Reſiſtance is firmly eſtabliſhed. For, my Lords, 
To what Purpoſe ſhould that Oath be made the Con- 
dition of a Pardon for having reſiſted, unleſs they 
thought that Oath laid an Obligation on the Perſons 
taking it not to do ſo again? | 

My Lords, That Conſtruction which ſome of the 
Managers for the Commons put on the Doctor's Ser- 
mon, that this Notion of Non-Reſiſtance could only 
be applied to ſomebody beyond Sea, we think to be 
very hard and ſtrained: J am ſure it don't appear 
from any thing the Doctor has ſaid in his Sermon; 
but the contrary plainly appears; for the Doctor 
doth aſſert her Majeſty's Hereditary Right, and yet 
doth not reflect on the Revolution; for though he 
ſpeaks of her Majeſty's Hereditary Right, he does 
not any where ſay, that ſne has no other than an 
Hereditary Right in her. And it was owned by one 
of the Gentlemen that managed for the Houſe of 
Commons, that his late Majeſty had a ſingle Right 
by the Act of Settlement; but that her Majeſty has 
a twofold Right, a Right according to the Act of 
Settlement, and an Hereditary Right too. 

My Lords, There has been a great deal of Time 
ſpent, therefore I ſhall only make this one Remark 
further, that is, That the learned Managers for the 

Houſe of Commons have drawn very many Infe- 
rences, by their Skill and Ingenuity, from Paſſages 
in the Doctor's Sermon, which I believe none of 
your Lordſhips can think the Doctor ever thought 
of, when he was compofing his Sermon, or deliver- 
ing it in the Pulpit. | 


, Y Lords, I am Hikewiſe 

Doctor Hlanchman. aſſign'd Council for Doctor 
Sacheverell ; but if he has been repreſented by the 
learned Managers in his proper Colours, if he has 
been ſet before your Lordſhips in a true Light, and 
with his Mask off, I muſt beg leave to ſay, that 
nothing leſs than the Commands of this Ho- 
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nourable Houſe could prevail with any one to 
appear in his Defence. If he is a Mover of Se- 
dition, and an Underminer of the Proteſtant Suc- 
ceſſion and preſent Eſtabliſhment; if he has foment- 
ed deſtructive Diviſions, and excited his Fellow- 
Subjects to Arms and Violence, and has taken all 
Advantages to vent his ſeditious Notions in the 
moſt publick Manner, I muſt humbly think that no 
Body would dare to open his Mouth in his Behalf 
in the Face of the Government, and before the uni- 
ted Legiſlature of the whole Kingdom. I proteſt 
for my ſelf I would not do it, and I believe I may 
ſay the ſame for all the Gentlemen that have ſpoke 
before me. 

My Lords, the general Part of theſe Articles has 
been already largely ſpoken to, and I ſhall therefore 
apply my ſelf directly to the firſt Article, and the 
firſt Branch of that Article, which has been made 
the Ground of this whole Accuſation, viz. That he 
does ſuggeſt and maintain that the neceſſary Means 
uſed to bring about the late happy Revolution were - 
Odious and Unjuſtifiable. I muſt own this is a 
Charge of a very high Nature, and has been aggra- 
vated to the utmoſt by the great Pains that the Gen- 
tlemen of the Honourable Houſe of Commons have. 
taken, and the elaborate Speeches that have been 
made on this Head. | 

My Lords, The Juſtice of the Revolution is too 
plain to need any Vindication, every one of us is 
ſenſible of the happy Effects of it; and therefore 
for any one to caſt black and odious Colours on it, 
would be, as has been truly ſaid by the honourable 
Managers, a Reflection on his late Majeſty, and muſt 
bring a foul Imputation on her preſent Majeſty and 
Government; which, if the Revolution be Unjuſti- 
fiable, muſt be an Uſurpation, and all her Subjects 
Rebels. | 

My Lords, The Clauſe made uſe of to prove this 
Part of the Article, is in the 1 1th Page of the Ser- 


mon at St. Paul's, and has been often read; The grand 


Security of our Government, aud the very Pillar on 
which it ſtands, is founded upon the ſteady Belief 
of the Subjects Obligation to an abſolute an uncon- 
ditional Obedience to the Supream Power in all Things 
lawful, and the utter Illegality of Reſiſtance upon 
any Pretence whatſoever, This, my Lords, is the 
Ground of the Commons Impeachment, becauſe 
here they ſay the Doctor condemns all Reſiſtance, - 
and in that the Reſiſtance which was neceſſary to 
be made uſe of at the Revolution. 

Whether what is here laid down be agreeable 
to the Doctrine of the Church of England is not 
my Province to determine, neither ſhall I now miſ- 
ſpend your Lordſhips time in eftabliſhing this Do- 
ctrine; that has been already ſufficiently done, and 
the Doctor himſelf abundantly vindicated, from the 
Doctrine of St. Paul himſelf, from the expreſs Do- 
ctrine of the Church of Englaud ſet forth in her 
Homilies, from the Writings of Biſhops and Di- 
vines dead and living, from the known and unre- 
peal'd Laws of the Land, and from the Reaſonable- 
neſs of laying down a general Rule without any Ex- 
ception. What farther Vindication can be neceſſa- 
ry? Or how can a good Subject of the Realm, and 
a true Son of the Church, better make his Defence, 
than from the Laws of the one, and the Doctrines 
of the other? But beeauſe the great Objection has 
been, That this Doctrine is here laid down with- 
out any Limitation or Exception at all; and being 
my ſelf of a different Profeſſion from the Gentle- 
men that have ſpoke before me, I ſhall take a dif- 
ferent Way in Vindieation of this Paſſage, and 1 
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leave to follow the Method preſcrib'd by one of the 


learned Managers of the Houſe of Commons. It 


was ſaid by one of them, Ex ore ſuo judicabitur. 
My Lords, let him ſpeak for himſelf, and then it 
will be ſeen if this Paſſage may not be juſtified by 
the very ſame Methods that have been made uſe of 
to accuſe him. If nothing will ſatisfy the Gentle- 
men of the Houſe of Commons but an Exception, 
an Exception they ſhall have, and that our of his 
own Mouth. It is in the 1oth Page, and the begin- 
ning of that very Paragraph, where the whole Foun- 
dation of this Accuſation is laid. But I don't well 
know whether I may venture to mention it, leſt it 
ſhould ſubject him to a Proſecution in the Spiritu- 


al Court, or the Cenſure of his Dioceſan ; but if it 
may help to acquit him from this Impeachment, I 


will adviſe him to run the Riſque of any Proſecu- 
tion elſewhere. 7 
The Clauſe is this, But, Secondly, Men may be 
denominated Falſe Brethren, with relation to the 
State, Government, or Society of which they are 
Members, The Conſtitutions of moſt Governments 
differing according to their ſeveral Frames and Laws 


upon which they are built and founded, it is impoſſible 


zo lay down any one univerſal Rule, as the Scheme 


and Meaſure of Obedience, that may ſquare to every 


one of them, | 

My Lords, This is an obſervable Inſtance of this 
Gentleman's good Temper and Moderation; — 
can be ſaid more like a good Chriſtian, and a go 


Subject, and a Man of Temper: He is not here 
for bringing all Things to his own Rule, but every 


Government muſt ftand upon its own Foundation, 
and be govern'd according to its own Rules. But 
he goes on; Owly this Maxim in general, I preſume, 


may be Eſtabliſh'd, for the Safety, Tranquility, and 


Support of all Governments, That no Innovation 
whatſoever ſhould be allowed in the Fundamental Con- 
ſtitution of any State, without a very preſſing, nay, 
unavoidable Neceſſity for it. 5 
My Lords, In theſe Words there is a plain Ex- 
ception made, whenever the Caſe of an unavoidable 
Neceſſity ſnall happen. No Body will deny but that 


the Revolution was ſuch an unavoidable Caſe, and 


of Neceſſity, and what can't be reſſected on, but 
with great Satisfaction, and Thanks to God for 


bringing it about. But it ſeems very ſtrange that 


this Exception ſnould ſtand ſo very full and plain in 
the very Front of that Paragraph from which the 
learned Managers have chiefly drawn this Accuſa- 
tion, and yet never be ſo much as once taken notice 
of by them. Paſſages at a much greater Diſtance 
have been connected in order to Accuſe him; and 
there can be no Reaſon given why the ſubſequent 
Paſſage in the ſame Paragraph ſhould not be ex- 
plain'd by this; why, what in the beginning is 
{aid of all Governments in general, ſhould not be 
extended to that Part where he ſpeaks particularly 
of our own Conſtitution. This, no doubt of it, he 


had in his Thoughts, and will, I hope, ſufficiently 


Vindicate him from this Charge. | 

I ſhall trouble your Lordſhips no longer on this 
Head, but only obſerve, that the Doctor in his 
Anſwer has put himſelf upon his Defence, That 
this Doctrine is agreeable to the Doctrine of the 
Church of England and the Laus of the Land, and 
we are ready to produce his Vouchers, and make 
it evident to your Lordſhips, 


Sir Simon Harcourt. My Lords, If we have not 
already tired your Lordſhips, there is this wide Dif- 
ference between the Managers for the Houſe of 


Commons and us; they defire your Lora; 
truſt them, and to take their Words in . 3 
we humbly beg your Lordſhips to take our Words 
in nothing, but that you will give us leave to la 
before you the "Teſtimonies for every thing we have 
open d ; but they being very long, we humbly ſub- 
mit it to your Lordfhips, whether it will be Proper 
for us now to produce them. The firſt Evidence 
we deſire to read is, Some godly and wholeſome 
Doctrine contained in the Homilies ; we have m 
Lords, for your Lordſhips Eaſe, collected them b 
a Perſon that is ready to ſwear to them. We "ng 
bly ſubmit it to your Lordſhips, whether it ſhall 
be read our of the Writing, or whether the Books 
2 on be produced; we ſhall obſerye your 
ordſhips Commands, and proceed whic 

Lordſhips pleaſe. : N N 

Mr. Dodd. My Lords, We are ready to obſerre 
your Lordſhips Directions in this Matter: We haye 
collected the Paſſages out of the Homilies, the Ar. 
ticles, the Sermons, and Acts of Parliament; and 
have a Perſon ready to make Oath that they are 
truly collected. But if there be any Objection, we 
are ready to refer to the Books themſelves, "and 
have them all here ready to produce. | 

Mr. Phipps, If your Eordſhips pleaſe, the Wit 
neſs may be ſworn. 

Then Mr. Trapp was Sworn, 

Lord Chancellor. If you offer any Thing in Fyi- 
dence, you muſt take the ſame Method that the 
Gentlemen of the Houſe of Commons did; it muſt 
be proved, and then delivered in at the Table, and 
there read. | 

Sir Foſeph Jekyll, My Lords, we have given the 
Gentlemen that are Council for the Priſoner no Di- 
ſturbance in any thing they have ſaid during their 
Defence, ſo that we might come to a Determinati- 
on as ſpeedily as poſſible in this Trial; otherwiſe 
every Body muſt think, we had Reaſon to object 
to ſome Things that have been ſaid by the Council. 
That which they are now going to do, is what we 
think proper to deliberate upon ; and, according to 
former Precedents, we deſire to withdraw, and ue 
will attend your Lordſhips again preſently, 

Mr. Smith. My Lords, I beg leave to ſpeak 
one Word. We have endeavoured to behave our 
ſelves before your Lordſhips, according to the Duty 
we owe to the Houſe of Commons, and to your 
Lordſhips: We think there is ſomething offered, 
that is fit for us to conſider of. We don't propoſe 
more, than for the Managers to withdraw for a few 
Minutes; for we think we have ſomething to offer 
to your Lordſhips. 


Accordingly the Managers withdrew; and tler 

te Lords adjourned to their Houſe above: 
And in a ſhort time their Lordſhips being re- 
turned, aud ſeated as before, and the Mana- 
gers being returned to the Place appointed 
for them at their Lordſhips Bar; Proclama- 
tion for Silence was made by the Serjeant dt 
Arms, = 


Sir Foſeph Jekyll. My Lords, the Managers 
withdrew for two Reaſons; the one, to conſider 0 
ſeveral Expreſſions that fell from the Council at the 
Bar, which we had Reaſon to take Exceptions to; 
the other was, to conſider of the Evidence they ot- 
fer to your Lordſhips. For the firſt; The Ma- 
nagers are ſo deſirous that no Interruption ſhould 
be given to the Doctor's Council in his Defence, 


that they ar preſent take no notice of it, but 2 
„ tha 


1709. 
atter 
— ſmall think proper. As to the Second, The 
Managers being unwilling the Doctor ſnould be 
deprived of any Thing that his Council can fancy is 
Material for his Defence, they are contented to let 
them go on in the Way they propoſed; but, to 
ſave your Lordfhips Time, we admit the Books, 
Sermons and Pamphlets, to be as they have open'd 

m. 
1 Simon Harcourt, My Lords, We humbly 
pray they may be read, but we have not open d 
the tenth Part of them. 

Mr. Dodd. We have collected them, to ſave 
your Lordſhips Time; but we have not open d 
them, becauſe we reſerved them to be read. 

Mr. Phipps, My Lords, The Witneſs is ſworn. 
Is that a true Copy of what it refers to? 

Mr. Trapp. I did compare them with the 
Originals: It is a Tranſcript from the Origi- 
nal. 

Mr. Phipps. Are they entire Paragraphs? 

Mr. Trapp. They are moſt of them entire Paſ- 
ſages. | | 
. Lord Chancellor. Gentlemen of the Houſe of 
Commons, do you object to the Evidence ? 

Sir Joſeph Jekyll, No, my Lords. 


Then the LORDS Adjourned to their 
Houſe Above. 


1 HSE 


Saturday, March 4. The Sixth Day. 
TY Lords being ſeated as uſual, and the 


Commons in a Committee of the whole 
Houſe, and the Managers at their Lordſhips Bar ; 
the uſual Proclamations being alſo made; | 

And Dr. Sacheverell appearing at the Bar: 

Lord Chancellor. Gentlemen, You who are Coun- 
cil for Doctor Sacheverell were proceeding to your 
Evidence, and had offered ſome Papers which you 
deſired to be read in Evidence; and the Gentlemen 
of the Houſe of Commons did agree to let them be 
read, as you deſired. | 

Mr. Dodd. My Lords, We pray thoſe Papers 
may be read. LE, 

Mr. Phipps. My Lords, The Defendant does in 
his Anſwer aſſert, That the Doctrine of the Ille- 
* gality of Reſiſtance to the Supream Power, is 
* contained in the Homilies, and approved by ma- 
* ny of the Divines of the Church of Englaud : 
We deſire now to have thoſe Homilies, and the 
Sermons of thoſe Divines, read, 

Sir Joſeph Jekyll, My Lords, The Gentlemen 
that open'd for the Doctor, were pleaſed to menti- 
on ſome Homilies, and other Books, one intituled, 
A Neceſſary Doctrine and Erudition for any Chriſtian 
Man; which they deſired might be read; and ſaid, 
They had collected the Paſſages out of them, in a 
Paper which they offered to your Lordſhips. We 
have look'd into that Paper, and find Extracts out 
of Gaxettes, and other Papers. We are willing to 
let them read the Homilies, and that other Book 
called, The Erudition of any Chriſtian Man; but 
when they come to the others, we pray they may 
produce the Books or Papers themſelves. 

Mr. Dodd. My Lords, We ſhall obſerve it ac- 
cordingly, 

Mr, Phipps. 


We pray we ma be in with the 
Book entituled, 40 8 : 


The Erudition for any Chriſtian Man. 


for High-Crimes and M 


to be taken notice of at ſuch other Time 


. godly David. 


735 
Clerk reads the Paper Abſtraf?, 
A Neceſſary Doctrine and Erudition for any 
* Chriſtian Man; ſet furthe by the King's Majeſty 
* of Eigland, &c. Anno 34 H. VIII. | 
In the Expofition of the Fyfthe Commandment. 
And by this Commandment alſo, - 
subjects be bounde not towithdrawe Fl. 113. 
* their {aid Fealtie, Trouth, Love, and 
* Obedience towards their Prince, for any Cauſe 
© whatſoever it be; ne for any Cauſe they may con- 
* ſpire againſt his Perſon, ne do any Thing to- 
* wards the Hindrance or Hurt thereof, nor of his 
* Eſtate. | 


In the Expoſition of the Syxte Commandment. 
* Moreover, no Subjects may draw 
their Swords againſt their Prince, for Fl. 187, 9. 
any Cauſe, whatſoever it be. 
Mr. Dodd. If your Lordfſhips pleaſe, that we 
may now read ſeveral Paſſages in the Homilies. 


Clerk reads. The Second Part of the Sermon 
Of Obedience, Pag. 110. 

* Whereby Chriſt taught us plainly, that even 
the wicked Rulers have their Power and Authori- 
ty from God ; and therefore it is not lawful for 
their Subjects to withſtand them, altho' they abuſe 
their Power. 

Lid. p. 113. * But nevertheleſs, in that Caſe 
we may not in any wiſe withſtand violently, or re- 
bel againſt Rulers, or make any Inſurrection, Se- 
dition or Tumults, either by Force of Arms, or 
otherwiſe, againſt the anointed of the Lord, or 
any of his Officers; but we muſt in ſuch Cafe 
patiently ſuffer all Wrongs and Injuries, referring 
the Judgment of our Cauſe only to God. 


The Third Part of the Sermon of Obedience, 
Pag. 114. 
* Yee have heard before, in this Sermon of good 
Order and Obedience, manifeſtly proved, both by 
the Scriptures and Examples, that all Subjecs are 
bounden to obey their Magiſtrates, and for no 
Cauſe to reſiſt, or withſtand, or rebel, or make 
any Sedition againſt them, yea altho' they bs 


wicked Men. 


Firſt Part of the Sermon againſt wilful Rebellion, 
Pag. 589. 8 
* What ſhall Subjects do then? Shall they obey 
valiant, ſtout, wiſe and good Princes; and con- 
temn, diſobey, and rebel againſt Children being 
their Princes, or againſt undiſcreet and evil Go- 
vernors? God forbid ! For, firſt, What a peri- 
lous Thing were it to commit unto the Subjects 
the Judgment which Prince is wiſe and godly, and 
his Government good, ann which is otherwiſe ; 
As tho' the Foot muſt judge of the Head! An 
Enterprize very heinous, and muſt needs breed 
Rebellion. 
Ibid. p. 590. © And whereas indeed a Rebel is 
worſe than the worſt Prince, and Rebellion worſe 
than the worſt Government of the worſt Prince 
© that hitherto hath been. 
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Second Part of the Sermon againſt wilful Rebellion, 


| Pag. 600. 
No let David anſwer to ſuch Demands, as 
Men deſirous of Rebellion do uſe to make: Shall 
not we, eſpecially being ſo good Men as we are, 
THe and rebel againſt a Prince hated of God, and 
God's Enemy ; and therefore like not to proſper 
either in War or Peace, but to be hurtful and per- 
nicious to the Commonwealth? No, ſaith good and 


Ibid, 
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Bid. p. 61. But, ſay they, we ſhall not riſe 
* and rebel againſt ſo unkind a Prince, nothing con- 
* ſidering or regarding our true, faithful and pain- 
ful Service, or the Safeguard of our Poſterity ? 


© No, faith good David. 


lid. © Shall we not riſe and rebel againſt our 
© known, mortal, and deadly Enemy, that ſeeketh 
our Lives? No, ſaith godly David. | 

Ibid, Shall we not aſſemble an Army of ſuch 


8 3 Fellows as we are, and by hazarding of our 


ives, and the Lives of ſuch as ſhall withſtand us, 
* and withal hazarding the whole Eſtate of our 
Country, remove ſo naughty a Prince? No, ſaith 
* godly David, 
id. What ſhall we then do to an evil, to an 
* unkind Prince, an Enemy to us, hated of God, 
* hurtful to the Commonwealth, &c.? Lay no vio- 
* lent Hand upon him, ſaith good David; bur let 
* him live, until God appoint and work his End, 
© either by natural Death, or in War, by lawful 
Enemies, not by traiterous Subjects. 
Lid. p. 602. If King David would make theſe 
* Anſwers, as by his Deeds and Words recorded in 
© the Holy Scriptures indeed he doth make, unto 
© all ſuch Demands concerning Rebelling againſt 
© evil Princes, unkind Princes, cruel Princes, Prin- 
© ces that be to their good Subjects mortal Enemies, 
© Princes that are out of God's Favour, and ſo 
g hurt ful, or like to be hurtful for the Common- 


wealth. | 
Mr. Dodd. If your Lordſhips pleaſe now, that 


we may read the thirty fifth Article of the Church 


of England, which approves theſe Homilies. 

Mr. Phipps. We open'd, that theſe Homilies 
were approv'd of by the Articles of the Church of 
England, as containing ſound and wholeſome Do- 
ctrine: We pray the thirty fifth Article may be 


read. 
Clerk reads. Article the thirty Fifth. 

| Of Homilies. 

© 'The Second Book of Homilies, the ſeveral Ti- 
© tles whereof we have joined under this Article, 
© doth contain a godly and wholeſome Doctrine, and 
© neceſſary for theſe Times; as doth the former 
© Book of Homilies, which were ſet forth in the 
* Time of Edward the Sixth. And therefore we 
© judge them to be read in Churches by the Mini- 
© niſters, diligently and diſtinctly, that they may 
© be underſtanded of the People. 'The Names of 
© the Homilies. 1. Of the right Uſe of the 
© Church. 2. Againſt Peril of Idolatry. 3. Of 
* repairing and keeping clean of Churches. 4. Of 


good Works; Firſt, of Faſting. 5. Againſt Glut- 


tony and Drunkenneſs. 6. Againſt Exceſs of Ap- 
parel. 7. Of Prayer. 8. Of the Place and Time 


of Prayer. 9. That Common Prayers and Sacra- 


ments ought to be miniſtred in a known Tongue. 
10. Of the Reverend Eſtimation of God's Word. 
11. Of Alms- doing. 12. Of the Nativity of 
Chriſt. 13. Of the Paſſion of Chriſt. 14. Of 
the Reſurrection of Chriſt. 15. Of the worthy 
Receiving of the Sacrament of the Body and Blood 
of Chriſt. 16. Of the Gifts of the Holy Ghoſt. 
6 17. For the Rogation-Days. 18. Of the State of 
« Matrimony. 19. Of Repentance. 20. Againſt 
Idleneſs. 21. Againſt Rebellion. 


Mr. Phipps, By the Statute of 13 Eliz. theſe 
Articles are confirmed: I believe the Gentlemen 
of the Houſe of Commons will allow of it. 

Mr. Dodd. They are confirm'd by the Act of U- 
niformity ; and we think we need not ſpend your 


Lordſkips Time in reading it, 
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Sir of. Joly! My Lords, We told them, tha: 
we were willing to admit all the ads. 
we admit this. 8 "On Ten 

Mr. Dodd. If your Lordſhips pleaſe. 
on with rhe Abſtrac. nn * 

Mr. Phipps. The Gentlemen ſay, that they ad 
mit us to read what we open'd. Now what oy 
are going to read next, we did not open; and e 
fore we ſubmit it to your Lordſhips, whether wh 
ſhall read out of the Abſtract, or produce the E 1 
it ſelf? 8 

Sir Joſ. Jehyll. My Lords, We deſire to know 
what it is they would read ? 

Mr. Phipps. It is Biſhop OveralPs Convocation. 
Book. . | 

Mr. Dee. If your Lordſhips pleaſe, we ſhall pra. 
duce the Book ; becauſe — "8 ſome hr Pa. 
ſages collected, and there may be ſome Objection 
if the Book be not produced. : 

Mr. Phipps. My Lords, We hope the whole 
Canon which is mentioned in this Book, thy? it 18 
recited by Parc Pall be read. 
| Clerk reads. | And therefore 

Sir Jof. Jekyll, My Lords, They -:- Jing a 
Paſſage out of this Book. We might object, hat 
a Printed Book is no Proof of a Canon; and that 
they ought to make a Legal Proof of it. But that 
which we object, is, That they begin in the Mid- 
dle of a Sentence : Your Lordſhips obſerve, the 
Clerk begins with the Words, And therefore. I pray, 


he may read at the Beginning of a Sentence. 


Mr. Phipps. My Lords, Where the Clerk be. 
gan, was the Beginning of that Canon; bur it be- 
ing at the End of another Canon, is the Reaſon that 
it begins Aud therefore. | | 


Clerk reads.) And therefore, if 

any Man ſhall affirm, under Colour ZPiſhp Ore- 
of any thing that is in the Scriptures, rall, p. 107. 
either that the Doctrine of Grace in Can. 1. 
the New Teſtament doth more abo- | 

liſh the Rules of Nature, or Moral Law of God, 
than it did in the O/4; or, that thro? Faith the 
ſaid Law was not rather eſtabliſhed, than in any 
ſort impeach'd ; or, that becauſe as many as be- 
lieve are redeemed, and made free from the 
Curſe of the Law, they are therefore exempted, 
and free from the Obedience of the Law ; or, 
that by the Incarnation of our Saviour Chriſt, 
Obedience to the Fifth Commandment, touching 
Honours due to Parents and Princes, was 1n any 
ſort impeached, the reſt of the Law being eſta- 
bliſhed ; or, that our Saviour Chrift having un- 
dertaken the Fulfilling of the whole Law, (as far 
forth, at the leaſt, as ever Mankind was bound to 
have fulflled it) came ſhort in this one Law, by 
exempting himſelf from any Obedience due to 
the Civil Magiſtrate ; or, that he, having tied 
himſelt according to the ſaid Commandment, 2 
well to the Obedience of the Civil Magiſtrate, 45 
the Obedience which was due to his Parents, di 
not, whilſt he liv'd in the World, falful the Lav 
wholly concerning them both ; or, that he did any 
way, or at any Time, encourage the Jews, or af) 
other, directiy or indirectly, to Rebel, for any 
Cauſe whatſoever, againſt the Roman Emperor, ot 
any of the Subordinate Magiſtrates ; or, that he 
did not very willingly, both himſelf pay Tribute 
© to Czſar, and alſo adviſe the Jews ſo to do; oi, 
© that when he willed the Jews to pay Tribute co 
« Czſar, including therein their Duty of Obedience 


© unto him, he did not therein deal plainly and ſin- 
f ph © cerely 
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ly, but meant | | | 
bot no longer to be obedient unto him, but 


until by Force they ſhould be able to reſiſt him; 
that he did not utterly and truly condemn all 


ſecretly that they ſhould be 


or, T 
Devices, Conferences, and Reſolutions whatſoever, 


= 

c 

c 

either in his own Apoſtles, or in any other Per- 
5 ſoak for the uſing of Force againſt Civil Autho- 
* rity; or, that it is, or can be more lawful for any 
© private Perſons, either of St. Peter's Calling, or 
© of any other Profeſſion, to draw their Swords 
* againſt Authority, tho' in their raſh Zeal they 
* hould hold it lawful ſo to do, for the Preſerva- 
„tion of Religion, than ir was for St. Peter for 
the Preſervation of his Maſter's Life; or, that 
by Chriſt's Words above-mentioned, all Subjects 
© (of what fort ſoever) without Exception, ought 
© not, by the Law of God, to periſh with the 
Sword, that take and uſe the Sword, for any 
* Cauſe, againſt Kings and Sovereign Princes, un- 
© der whom they were born, or under whoſe Juriſ- 
© diction they do inhabit ; or, that ſeeing our Sa- 
© yiour Chriſt would not have the Samaritans to be 
© deftroyed with Fire from Heaven, altho*' they 
© were at that time divided in Religion from the 
* Jews, and refuſed to receive him in Perſon, it is 
got to be aſcribed to the Spirit of Satan for any 
private Men to attempt by Gunpoider, and Fire 
from Hell, to blow up and deſtroy their Sove- 
F 
o 
o 
C 
c 


reigns, and the whole State of the Country where 


they were born and bred, becauſe in their Con- 
ceirs they refuſed ſome part of Chriſt's Doctrine 
and Government; or, that Chriſt did not well; 
and as the ſaid Fifth Commandment did require, 
in fubmitting himſelf as he did to Authority, al- 
| * though he was firſt ſent for with 
Matt. 26. 55. Swords and Staves, as if he had 
© been a Thief, arid then afterward 
© carried to Pilate, and by him (albeit he found no 
Evil in him) condemn'd to Death; or, that by any 
Doctrine of Example which Chriſt ever taught, or 
© hath left upon good Record, it can be proved Law- 
ful to any Subjects, for any Cauſe of what Nature 
| © ſoever, to decline either the Authority and Juriſ- 
* diction of their Sovereign Princes, or of any their 
© lawful Deputies and inferior Magiſtrates ruling 
* under them: He doth greatly err. 


Mr. Phipps. My Lords, We opened, that from 
the Time of the Reformation this had been the Do- 
ctrine of the Church. We deſire to begin, and 
ſhew it was Archbiſhop Cranmer's Opinion: In 
Strype's Memorial of Archbiſhop Cranmer. 


Clerk reads,] The ſecond Ex- 
Lond. Edi- hortation is, That next unto God 
tion, p. 387. * you obey your King and Queen 
Folio. * willingly and gladly, without Mur- 


* mur or Grudging, and not for Fear 


of them only, but much more for the Fear of 
God. Knowing that they be God's Miniſters, ap- 
* pointed by God to Rule and Govern you ; and 
therefore whoſo reſiſteth them, reſiſteth God's 
© Ordinance. | 


Mr. Phipps. My Lords, We now offer a Decla- 
ration of Biſhop Ferrar, Biſhop Hooper, Biſhop 
Coverdale, and about nine other Biſhops, which is 
in Þx's Hiſtory, 2 


c 


Clerk reads.) © Humbly requiring, 

PO. 5.101. ] Air 
| * Jeſus Chriſt, beſeeching all that 
fear God, to behave themſelves as obedient Subjects 
J * * Highneſs, and the ſuperior Powers 
ol. V. 8 


for High-Crimes and Miſdemeanors. 
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and in the Bowels of our Saviour 


737 
which are ordained of God, under her; rather, 
after our Example, to give their Heads to the 


© Block, than in any Point to Rebel, or once to 
* Mutter againſt the Lord's anointed. 


Mr. Dodd. If your Lordſhips pleaſe, he may 
read the Names of thoſe Perſons that have ſub- 
{cribed it at the End of it. 


Clerk read.] 


c 


The 8th Day of May, 
Anno Dom. 1554. 


The Namesof thepriſon'd Preachers ſubſcribing 
© to this Declaration, Robert Menaven, alias Robert 


* Ferrar, Rowland Taylor, John Philpott, John Brad- 


ford, John Migorne, and Glouc. Epiſcopus, alias John 


Hooper, Edward Crome, John Rogers, Laurence Saun- 


ders, Edmund Lawrence, J. P. T M.—To theſe 
things aboveſaid do I Miles Coverdale, late of Exon, 
conſent and agree with theſe mine afflicted Bre- 
thren, being Prifoners, mine own Hand, 


Mr. Phipps. My Lords, The next we offer is 
the Opinion of Biſhop Jewell, in his Defence of 
the Apology for the Church of England, in Anſwer 
to Mr. Harding, | 


Clerk reads.) © We teach the Peo- 
ple as St. Paul doth, to be ſubject Printed Ann. 
to the higher Powers, not only 1568. Fol. 19. 


c 
C 
© for Fear, but alſo for Confcience. 


© We teach them, that whoſo ſtriketh with the 
* Swerde by private Authority, ſhall periſh with 


the Swerde. If the Prince happen to be Wicked, 
* or Cruel, or Burthenous, We teach them to ſay 
© with St. Ambroſe, Arma moſtra ſunt Preces &. 


* Lachryma, Tears and Prayers be our Weapons. 


Mr. Dodd. My Lords, The next is Mr. Hooker, 
in his Eccleſiaſtical Polity, | 


Clerk reads.) That Subjection | 
which we owe to lawful Powers, Fol. 470. 


doth ' not only import, that we Lond. Edit. 
ſhould be under them by Order of 1705. 

our State, but that we ſhew all 

Submiſſion towards them, both by Honour and 
Obedience. He that reſiſteth them reſiſteth God. 
And reſiſted they be, if either the Authority it 
ſelf, which they exerciſe, be denied; as by Ana- 
baptiſts all ſecular Juriſdictions ; or if Reſiſtance 
be made but only ſo far forth as doth touch their 
Perſons, which are inveſted with Power; (for they 
which ſaid Nolumus hue reguare, did not utterly 
exclude Regiment ; nor did they wiſh all kind of 


the firſt have David to Govern;) or if that which 
they do by virtue of their Power, namely, their 
Laws, Edicts, Services, or other Acts of Juriſ- 
diction, contrary to the bleſſed Apoſtles moſt Holy 
Rule, Obey them who have the Overſight of you 

Heb. xiii. 17. be not ſuffered to take Effect; or if 
they do take Effect, yet is not the WIll of God 
thereby ſatished neither, as long as that which we 
do is contemptuouſly or repiningly done, becauſe 
we can do no otherwiſe. -In ſuch fort the Maelites 
in the Deſart obey'd Moſes; and where, notwith- 
* ſtanding, deſervedly plagued for Diſobedience. 


; The Apoſtle's Precept therefore is, Be ſulject even 
for God's ſake; be ſubject not for Fear, but of 


mere Conſcience, knowing, that he which refiſteth 
them, purchaſeth to himſelf Condemnation. © 


M. Gen. Stanhope. My Lords, ſince Hooker's 
Ecclefiaſtical Polity is before your Lordſhips, and 
they have read that Part, I pray that from pag. 444, - 

+ By | to 


Government clearly removed, which would not ar 
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to the latter End of pag. 446. may likewiſe be 
read. 

Nr. Dodd. We ſubmit it to your Lordſhips, 
Whether it is proper to break into our Defence? 
Or whether the Gentlemen of the Houſe of Com- 
mons will read what they think proper when they 


come to Reply? Your Lordſhips know the Courſe | 


in other Courts is to give our Evidence entire. 

Sir J. Jekyll. My Lords, The Indulgence of the 
Managers, to let the Doctor's Council go into this 
Evidence, is very great; (for I believe ſuch ſort of 
Evidence was never known before in any Court of 
Jaſtice whatſoever); but ſurely, as they have called 
this Witneſs, for ſo I may term the Book they 
were reading, we may be at Liberty to croſs- examine 
that Witneſs; perhaps the Place we deſire to have 
read may explain the Paſlages read by them. 

Mr. Phipps, My Lords, We ſubmit to it. 

M. Gen. Stanhope. Pray what Edition is that Book ? 

Clerk. It is printed in 1705. 

M. Gen. Stanhope, My Lords, If we ſhould be 
miſtaken in the Edition, I hope we ſhall not be 
hindred in our Reply from reading thoſe Paſlages in 
the Edition which I have conſulted. | 


Clerk reads.) © Again, on whom the 


Fol. 444. © ſameis beſtowed at Mens Diſcretions, 


© they likewiſe do hold it by divine 

© Right. If God in his revealed Word hath ap- 
pointed ſuch Power to be, altho' himſelf extra- 
ordinarily beſtow it not, but leave the Appoint- 
ment of Perſons to Men; yea, albeit God do nei- 
ther appoint nor aſſign the Perſon ; nevertheleſs, 
when Men have aſſigned and eſtabliſhed both, 
who doth doubt but that ſundry Duties and Affairs 
depending thereupon, are preſcribed by the Word 
of God, and conſequently by that very Right to 
be exerted? For Example ſake, the Power which 
Roman Emperors had over Foreign Provinces, 
was not a thing which the Law of God did ever 
inftitute; neither was Tiberius Ceſar by eſpecial 
Commiſſion from Heaven therewith inveſted ; and 
yet Payment of Tribute unto Cæſar, being now 
made Emperor, is the plain Law of Jeſus Chriſt 
unto Kings by human Right; Honour by very Di- 
vine Right is due. Man's Ordinances are many 


times propoſed as Grounds in the Statutes of God. 


c 
* 
0 
* 
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© And therefore, of what kind ſoever the Means be 
© whereby Governors are lawfully advanc'd to their 
States, as we by the Laws of God ſtand bound 
© meekly to acknowledge them for God's Lieute- 
© nants, and do confeſs their Power His; ſo by the 
© ſame Law they are both authoriz'd and requir'd to 
© uſe that Power, as far as it may be in any State 
available to his Honour. The Law appointeth no 
« Man to be a Husband; but if a Man hath betaken 
© himſelf unto that Condition, it giveth him Power 
© and Authority over his own Wife. That the Chri- 
© ftian World ſhould be ordered by the Kingly Re- 
c 
£ 
. 
4 
0 
5 
» 
0 
& 
0 
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giment, the Law of God doth not any where 


Command; and yet the Law of God doth give 
them, which once are exalted unto that Place of 
Eſtate, Right to exact at the Hands of their Sub- 
jects general Obedience in wharſoever Affairs their 
Power may ſerve to command; and God doth 
ratify Works of that Sovereign Authority, which 
Kings have received by Men. This is therefore 
the Right whereby Kings do hold their Power; 
but yet in what fort the ſame doth reſt and abide 
in them, it ſomewhat behoveth farther to Search; 
where, that we be not enforced to make over 
large Diſcourſes about the different Conditions of 
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9 Ann, 
Sovereign or Supream Power, that which we 

of Kings ſhall be in reſpect of the State, bs 15 
cording to the Nature of this Kingdom, where 
the People are in no Subjection, but ſuch as wil. 
lingly themſelves have condeſcended unto for their 
own moſt Behoof and Security. In Kingdoms 
therefore of this Quality, the higheſt Governor 
hath indeed univerſal Dominion, but with Depen- 
dency upon that whole entire Body, over the ſeve- 
ral Parts whereof he hath Dominion; ſo that it 
ſtandeth for an Axiom in this Caſe, The King is 
Major fingulus, univerfis Minor. The King's De- 
pendency we do not conſtrue as ſome have done, 
who are of Opinion, that no Man's Birth can 
make him a King; but every particular Perſon 
advanced to ſuch Authority hath, at his Entrance 
into his Reign, the ſame beſtowed on him as an 
Eftate, in Condition, by the voluntary Deed of 
the People in whom it doth lye, to put by any 
one, and to prefer ſome other before him better 
liked of, or judged fitter for the Place; and that 
the Party ſo rejected hath no Injury done unto 
him; no, altho' the ſame be done in a Place where 
the Crown doth go 4% yivS;, by Succeſſion, and 
to a Perſon which is Capital, and hath apparently 
if Blood be reſpected, the neareſt Right. They 
plainly affirm, in all well appointed Kingdoms, 
the Cuſtom evermore hath been, and is, that 
Children ſucceed not their Parents till the Peo- 
ple, after a ſort, have created them a-new ; 
neither that they grow to their Fathers as 
natural and proper Heirs, but are then to be 
reckoned for Kings, when at the Hands of ſuch 
as repreſent the King's Majeſty, they have by 
© Sceptre and a Diadem received as it were the 
Inveſtiture of a Kingly Power: Their very Words 
© are, © That where ſuch Power is ſettled into a 
Family or Kindred, the Stock it ſelf is thereby 
© choſen, but not the Twig that ſpringeth of it. 
“ 'The next of the Stock unto him that reigneth, 
© are not through nearneſs of Blood made Kings; 
& but rather ſer forth to ſtand for the Kingdom: 
Where Regal Dominion is Hereditary, it is not- 
« withſtanding (if we look to the Perſons which 
« have it) altogether Elective“. To this Purpoſe 
are ſelected Heaps of Scriptures concerning the ſo- 
lemn Coronation or Inauguration of Saul, David, 
« of Solomon, and others, by the Nobles, Antients, 
and People of the Commonwealth of Iſrael: Asif 
< theſe Solemnities were a kind of Deed, whereby 
the Right of Dominion is given; which ſtrange, 
c untrue, and unnatural Conceits, ſet abroad by 
« Seedſmen of Rebellion, only to animate unquiet 
Spirits, and to feed them with Poſſibility of 
c aſpiring to Thrones, if they can win the Hearts of 
« the People, what Hereditary Title ſoever any other 
before them may have; I ſay, unjuſt and inſolent 

« Poſitions, I would not mention, were it not there- 
c 

c 

c 

c 

c 

0 

0 
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c 

0 
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by to make the Countenance of Truth more orient; 
for unleſs we will openly proclaim Defiance unto 
all Law, Equity and Reaſon, we muſt (there 15 
no Remedy) acknowledge, that in Kingdoms, He- 
reditary Birth gives Right unto Sovereign Domint- 
on; and the Death of the Predeceſſor puts the 
Succeſſor by Blood in Seiſin. "Thoſe Publick So- 
lemnities before ſpecified, do but ſerve for an open 
Teſtification of the Inheritor's Right, or belong- 
ing unto the Form of inducting him into Poſſeſſion 
of that Thing he hath Right unto. Therefore, in 
caſe it doth happen, that without Right of Blood, 
© a Man in ſuch wiſe be poſſeſſed, all theſe ne 


Elections and Inveſtings are utterly void; ey | 
- | ma 
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make him no indefeaſible Eſtate, the Inheritor by 
© Blood may diſpoſſeſs him as an Ulurper. The 
© Cale thus ſtanding, albeit we judge it a thing moſt 
© true, that Kings, even Inheritors, do hold their 
© Right in the Power of Dominion, with Dependen- 
© cy upon the whole Body Politick, over which they 
© have Rule as Kings; yet ſo it may not be under- 
© ftood, as if ſuch Dependency did grow; for that 
© every Supream Government doth perſonally take 
© frontthence his Power, by way of Gift, beſtow d 
* of their own free Accord upon him at the Time of 
© his Entrance into the ſaid Place of his Sovereign 
Government. But the Caſe of Dependency is that 
© firſt Original Conveyance when Power was deriv d 
© from the whole into one ; to paſs from him unto 
© them, whom our of him, Nature, by lawful 
* Births, ſhould produce, and no natural or legal 
* Inability make uncapable. Neither can any 
Man with Reaſon think, but that the firſt Inſtitu- 
« tion of Kings a ſufficient Conſideration; where- 
« fore their Power ſhould always depend on that 
from which it always flows: By original Influence 
« of Power from the Body unto the King, is the 
Cauſe of Kings Dependency in Power upon the 
« Body”. By Dependency we mean Subordination 
and Subjection; a manifeſt Token of trhich De- 
pendency may be this: As there is no more certain 
Argument that Lands are held under any as Lords, 
than if we ſee that ſuch Lands, in Defect of Heirs, 
fall unto them by Eſcheat: In like manner, it 
doth follow rightly, that ſeeing Dominion, when 
there is none to inherit it, it returneth into the 
Body; therefore they which before were Inheri- 
tors thereof, did hold it with Dependency upon 
the Body: So that by comparing the Body with 
the Head, as touching Power, it ſeemeth always 
to reſide in both; fundamentally and radically in 
the one, in the other derivatively; in one the Ha- 
bit, in the other the Art of Power. May a Body 
Politick then at all times, withdraw in whole or 
in part, the Influence of Dominion, which paſſeth 
from it, if Inconveniences do grow thereby? It 
muſt be preſumed, that Supream Governors will 
not in ſuch Caſe oppoſe themſelves, and be ſtiff 
in detaining that, the Uſe whereof is with pub- 
lick Detriment. But ſurely without their Conſent, 
I ſee not how the Body by any juſt Means ſhould 
be able to help it ſelf, ſaving when Dominion doth 
Eſcheat ; ſuch Things therefore muſt be thought 
upon before-hand, that Power may be limited cer 
it be granted; which is the next Thing we are to 
© conſider. 


Mr. Dodd, We now produce Biſhop Audrews's 


Sermons. 
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Clerk reads.) © To deprive or de- 
London Edi- © poſe them? Sure where the worſt is 
tion, Ful, © reckoned that can be of them, Cla- 
163 2. 5. 939. © mabunt ad Dominum is all I find, 

I Sam. viii. 18. No Per to do it but 
he. By him, and by none but by him, they be; 
by him, and by none but by him, they ceaſe to be. 


Mr. Phipps. We deſire to read another Paſſage 
out of Mr. Hooker, in a Treatiſe of Church Go 
vernment. | | | 

Clerk reads, | © A Treatiſe of Church Govern- 
ment: To which is added a Treatiſe of the Re- 
gal Power, and of the Novelty of the Doctrine of 
* Reſiſtance, Paubliſh'd by Dr. Bernard in his Calvi 
© Trabales. | 

Lord Chancellor. This is a Collection of the 
Works of ſeveral Perſons; ſo that it don't appear 
whoſe Works theſe are that you are reading. 


for High-Crimes and Miſdemeanors. 
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Mr. Phipps, That which we offer to be read is 
Mr. Hooker s, and is left out of the Book which 
was printed before. 


Clerk reads.] © There is a Supream 
Head of Juſtice whereunto All are Lon. Edit. 


subject, but it ſelf in Subjection 1601. g4to. - 


© to None; which kind of Pre-emi- pag. 49. 50 
nence, if ſome ought to have in a | 

Kingdom, who but the King ſhall have it? Kings 
therefore no Man can have lawful Power and Au- 
thority to judge ; if private Men offend, there is 
the Magiſtrate over them, which Judgeth; if Ma- 
giſtrates, They have their Prince; if Princes, 
there is Heaven, a Tribunal before which they ſhall 
appear; On Earth they are not accountable to any. 


Mr. Phipps. My Lords, We offer Doctor Jack- 
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ſon's, and Biſhop Uſher's Opinion in this Matter. 


And firſt Doctor Jackſon. 


Clerk reads. ] © He that is a King 
© or Supream Magiſtrate, by juſt and Tom. 3. 
© lawful Title, may not be thus reſiſt- Pag. 965. 
© ed, albeit he exerciſe his Power Ty- 
© rannically, | 


Mr. Phipps. The next is Archbiſhop Uſher, in 
a Treatiſe called, The Power communicated by Ged 


to the Prince, and the Obedience required of the Sub- 


Jett, &c. 


Clerk reads.) But if Mens | 
Hands be thus tied (will ſome ſay) Pag. 157. 
© no Man's State can be ſecure: Nay, Lond. 168 3. 
© the whole Frame of the Common 8yo. 
© wealth would be in Danger to be 
© ſubverted and utterly ruin'd by the unbridled Luſt 
© of a diſtemper'd Governor. | | 


I anſwer, God's Word is clear in the Point, 
© Whoſoever reſiſteth the Power, refiſteth the Ordi- 
© nauce of God, and they that refiſt, ſhall receive 
© to themſelve: Damnation; and thereby a Neceſſi- 
ty is impoſed upon us, of being ſubje& even for 
* Conſcience ſake, which may not be avoided by 


c 


the Pretext of any enſuing Miſchief whatſoever. 


Mr. Phipps. My Lords, We offer next the Au- 
thority of Mr. Chillingworth, and we need ſay no 
more of him than to mention that it is Mr. Chilling- 
worth; and his Character is ſo eſtabliſhed by the 


Lord Clarendon, that we need ſay no more of it. 


Clerk reads.) They that make no 1 
© Scruple at all of fighting with his vl. 3 305 


Sacred Majeſty, and ſhooting Muſ- Lord. 1704. 


© kets and Ordnance at him (which Folio. 
© ſure have not the Skill to chuſe a 


subject from a King) to the extream Hazard of 
© his Sacred Perſon, who by all poſſible Obliga- 
* tions they are bound to defend, do they know, 
think you, the general Rule without Exception 
or Limitation left by the Holy Ghoſt for our Di- 
rection in all ſuch Caſes, Mio can lift up his 


Hand againſt the Lord's Anointed, and be innocent? 
1 Sam. xxvi. 9. Or do they conſider his Command 
in the Proverbs of Solomon, My Son, fear God and 
the King, and meddle not with them that defire 
Change? Prov. xxiv. 21. Or his Counſel in the 
Book of Ecclefiaſtes, I counſel thee to keep the 
King's Commandment, and that in Regard of the 
' Oath of God? Eccleſ. viii. 2. Or becauſe they poſſibly 
may pretend that they are exempted from, or un- 
concerned in the Commands of Obedience deli- 
vered in the Old Teftament : Do they know and 
remember the Precept given to all Chriſtians by 
5 B 2 * It. 
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© Sr. Peter, Submit your ſelves to every Ordinance 
© of {Mai for the Lerd's ſake, whether it be to the 
King as Supream, or unto Governors, as unto 
them that are ſent by hm? Or that terrible Sancti- 
on of the ſame Command, They that reſiſt ſhall 


the miſerable Subjects of the worſt King, the 
worſt Man, nay, I think, I may add truly, the 
worſt Beaſt in the World; that fo all Rebels 
Mouths might be ſtopt for ever, and left with- 
out all Colour cr Pretence whatſoever to juſtity 
the Reliſtance of Sovereign Power ? 


Mr. Phipps, My Lords, The next we offer is 
Archbiſhop Brami ai, ſometime Biſhop of Armagh. 


Clerk reads.) The ſame Oath 

Page 531. binds us to defend him againſt all 
Dubl. 1678. © Confpiracies and Attempts whatſo- 
Folio. © ever, which ſhall be made againſt 
* his Perſon or Crown; to defend him, 

much more therefore not to offend him, againſt 
all Conſpiracies and Attempts whatſoever. That 
Oath which binds us to defend him againſt all 
Attempts whatſoever, preſuppoſeth that no At- 
tempt againſt him can be juſtified by Law, whe- 
ther theſe Attempts be againſt his Perſon or his 
Crown, 


„ 


Clerk readi.] If a Sovereign ſhall 


Lid. fol. * perſecute his Subjects for not doing 


542. nis unjuſt Commands, yet it is not 

* lawful to reſiſt by raiſing Arms 
againſt him, T hey that reſiſt ſhall receive to them- 
ſelves Damnation. But they ask, Is there no Li- 
mitation? I anſwer, abi Lex non diſtinguit, nec 
nos diſtinguere debemus, How ſhall we limit 


he hath not diſtinguiſh'd ? 


Mr. Dodd, My Lords, The next is Biſhop 
Sanderſon. 


FUL 5 22. © Circumſtances whatſoever, can make 
them Expedient to be done at any 
time, that is, of it ſelf and in the kind unlawful. 
For a Man to blaſpheme the holy Name of God, 
to ſacrifice to Idols, to give wroug Sentence in 
Judgment, by his Power to oppreſs thoſe that are 
not able to withſtand him, by Subtilty to over- 
reach others in bargaining, to take up Arms (of- 
fenſive or defenſive) againſt a lawful Sovereign : 
None of theſe, and ſundry other things of the 
like Nature, being all of them ſimply, and de to- 
to genere unlawful, may be done by any Man, at 
anv Time, in any Caſe, upon any Colour or Preten- 
ſion whatſoever; the Expreſs Command of God 
himſelf only excepted, as in the Caſe of Abraham 
for ſacrificing his Son. Not for the avoiding of 
Scandal, not at the Inſtance of any Friend, or 
Command of any Power upon Earth; not for 
the Maintenance of the Lives or Liberties either 
of our ſelves or others; nor for the Defence of 
Religion; not for the Preſervation of a Church or 
State; no nor yet, if that could be imagin'd poſ- 
ſible, for the Salvation of a Soul; no, not for the 

Redemption of the whole World, 

Mr. Plipps. My Lords, Doctor Sacheverell be- 
ing educated in the Univerſity of Oxford, we offer 
the Decrees of that Univerſity touching this Mat- 
ter. They were publiſhed in the Gazette the 26th 
of July 1683, by Authority. 
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receive to themſelves Damnation, left us by St.“ 
Paul in his Epiſt/e to the Romans, who then were 


where God hath not limited, or diſtinguiſh where 


Cle;k read.] © No Conjun&ure of 


740 181. The Trial of Henry Sacheverell D. D. 9 Ann. 


Clerk reads.) Numb, 1845. 
The London Gazette. Publiſhed by Authority, 
From Monday Fuly 23. to Thurſday July 26. 168 3 
: . Whitehall, July 24. This Day was preſented 
to his Majeſty the following Judgment and De- 
cree of the Univerſity of Oxford, paſs'd in the; 
Convocation, on Saturday the 21ſt Inſtant. : 


* The Judgment and Decree of the Univerſity of 


Oxford, paſs'd in their Convocation, July 2 
1683. againſt certain pernicious Books, and dam. 
nable Doctrines, deſtructive to the Sacred Perſons 
of Princes, their State and Government, and of 
all Human Society. | 
* Altho' the barbarous Aſſaſſination lately enter- 
prized againſt the Perſon of his Sacred Majeſty 
and his Royal Brother, engage all our T houghts i 
reflect with utmoſt Deteſtation and Abhorrence on 
that execrable Villany, hateful to God and Man: 
and pay our due Acknowledgments to the Divine 
Providence, which by extraordinary Methods 
brought it to paſs, That the Breath of our Mo- 

ſtrils, the Anointed of the Lord, is not taken in 
the Pit which was prepared for him; and that 

under his Shadow we continue to live, and enjoy 
the Bleſſings of his Government ; yet notwith- 
ſtanding we find it to be a neceſſary Duty at this 
Time, to ſearch into, and lay open thoſe impious 
Doctrines, which having of late been ſtudiouſſy 
diſſeminated, gave Riſe and Growth to theſe Ne- 


. 
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publick Cenſure and Decree of Condemnation. 
Therefore, to the Honour of the holy and undi- 
vided Trinity, the Preſervation of Catholick Truth 
in the Church, and that the King's Majeſty may 


Enemies, and Machinations of Treachercus Here- 
ticks and Schiſmaticks; We the Vice- Chancellor, 
Doctors, Proctors, and Maſters, Regent and not 
Regent, met in Convocation, in the accuſtomed 
Manner, Time and Place, on Saturday the one 
and twentieth Day of July, in the Year one 
thouſand ſix hundred and eighty three, concerning 
certain Propoſitions contain'd in divers Books and 
Writings, publiſh'd in the Enghſh, and allo the 
Latin Tongue, repugnant to the Holy Scriptures, 
Decrees of Councils, Writings of the Fathers, 
the Faith and Profeſſion of the Primitive Church; 
and alſo deſtructive of the Kingly Government, 
the Safety of his Majeſty's Perſon, the publick 
Peace, the Laws of Nature, and Bonds of Human 


„ r . a OO RP 


© Society, by our unanimous Aſſent and Conſent, 


© have decreed and determined in Manner and 

* Form following : . 
De Firſt Propoſition. 

* All Civil Authority is derived Originally from 

the People. | 


- 


The Second. 


© There is a mutual Compact, Tacit or Expreſs, 


© between a Prince and his Subjects; and that! 
© he perform not his Duty, they are diſcharges 


from theirs. 
| The Third. 

© 'That if lawful Governors become Tyrants, ot 
* govern otherwiſe than by the Laws of God and 
© Man they ought to do, they forfeit the Right they 


| © had unto their Government. Lex Rex. Buchanan 


© de Jure Regni. Vindiciæ contra Tyrannos Beliar- 
© mine de Conciliis, De Pontificie Milton. Good- 
© win, Baxter. H. C. | | 
| The Fourth. , 3 
c ; } in che I 
The Sovereignty of England is in ti _ 


* 


farious Attempts, and paſs upon them our ſolemn 


be ſecured both from the Attempts of open bloody 


1709. 
© Eſtates, viz. King, Lords and Commons. The 
King has but a Co-ordinate Power, and may be 
over rul'd by the other two. Lex Rex. Hunton 


of a limited and mixed Monarchy. Baxter H. C. 


Polit. Catechif. | 
The Fifth. 

© Birth-right and Proximity of Blood give no Ti- 
© le to Rule or Government; and it is lawful to 
© preclude the next Heir from his Right and Succeſ- 
© {ion to the Crown. Lex Rex. Hunt's Poſtſcript. 
Doleman's Hiſtory of Succeſſion. Julian the Apo- 
tate, Mene Tekel. | | 

The Sixth. 

It is lawful for Subjects, without the Conſent, 
© and againſt the Command of the Supream Magi- 
© ſtrate, to enter into Leagues, Covenants and Aſſo- 
© ciations, for Defence of themſelves and their Re- 
© ligion, Solemn League and Covenant. Late Aſo- 
ciatious. E 

x The Seventh. 

© Gel{-Preſervation is the Fundamental Law of 
© Nature, and ſuperſedes the Obligation of all 
others, whenſoever they ſtand in Competition with 
« it, Hobbs de Cive Leviathan, 


The Eighth. 

* The Doctrine of the Goſpel concerning patient 
Suffering of Injuries, is not inconſiſtent with vio- 
© lent Reliſting of the higher Powers, in caſe of 
* Perſecution for Religion. Lex Rex. Julian Apo- 
ſtate. Apolog. Relat. - 


The Nent b. : 
© There lies no Obligation upon Chriſtians to 
© Paſſive Obedience, when the Prince commands 
Dany Thing againſt the Laws of our Country; 
and the Primitive Chriſtians choſe rather to die 
than reſiſt, becauſe Chriſtianity was not ſettled 
by the Laws of the Empire. Julian Apoſtate. 


The Tenth. | 
© Poſſeſſion and Strength give a Right to Go- 
vern; and Succeſs in a Cauſe or Enterprize, pro- 
claims it to be Lawful and Juſt. To purſue it, is 
to comply with the Will of God; becauſe it is 
© to follow the Conduct of his Providence. Hobb's. 
Owen's Sermon before the Regicides, Jan. 3 1. 1648. 
Baxter. TJenkins's Petition, Octob. 165 1. 


The Eleventh. 
© In the State of Nature there is no Difference 
between Good and Evil, Right and Wrong. The 
* State of Nature is a State of War, in which eve- 
ry Man hath a Right to all Things. 


The Twelfth. | 
The Foundation of Civil Authority is this Na- 
* tural Right, which is not given, but left to the 
Supream Magiſtrate upon Mens entring into So- 
* cieties; and not only a Foreign Invader, but a 
* Domeſtick Rebel, puts himſelf again into a State 
of Nature, to be proceeded againſt, not as a Sub- 
* ject, but an Enemy; and conſequently, acquires 
by his Rebellion the ſame Right over the Life of 
his Prince, as the Prince (for the moſt heinous 
Crimes) has over the Life of his own Subjects. 


The Thirteenth. 
Every Man, after his entring into a Society, re- 
tains a Right of defending himſelf againſt Force, 
and cannot transfer that Right to the Common- 
wealth, when he confents to that Union whereby 
a Commonwealth is made: And in caſe a great 
many Men together have already reſiſted the Com- 
monwealth, for which every one of them expect- 


oh © 


for High-Crimes and Miſdemeanors. 74 


eth Death; they have Liberty then to join toge- 
ther, to aſſiſt and defend one another. Their bear- 
ing of Arms, ſubſequent to the firſt Breach ot their 
Duty, tho' it be to maintain what they have done, 
is no new unjuſt Act; and if it be only to defend 
their Perſons, is not unjuſt at all. | 
The Fourteenth, | : 

An Oath ſuperadds no Obligation to Pact, and 
a Pact obliges no farther than it is credited; and 
conſequently, if a Prince gives any Indication that 


i 6 &@a aA a M _A 


c 
c 
c 
© Allegiance made by any of his Subjects, they are 
© thereby freed from their Subjection; and notwith- 


& ſtanding their Pacts and Oaths, may lawfully re- 
© bel againſt, and deftroy their Sovereign. Hobbs 


de Cive Leviathan. | 
The Fifteenth, - 
© If a People, that by Oath and Duty are oblig'd 
© to a Sovereign, ſhall ſinfully diſpoſſeſs him, and 
© (contrary to their Covenants) chuſe and covenant 
* with another ; they may be obliged by their later 
* Covenants, notwithſtanding their former. Bax- 
ter H. C. 
The Sixteenth. | 
* All Oaths are unlawful, and contrary to the 
© Word of God. Quakers. 


The Seventeenth, 
© An Oath obligeth not in the Senſe of the Impo- 
© ſer, but the Takers. Sheriffs Caſe. 


| The Eighteenth. 
© Dominion is founded in Grace. 


The Ninteenth, 
© 'The Powers of this World are Uſurpations up- 
© on the Prerogative of Jeſus Chriſt; and it is the 
© Duty of God's People to deſtroy them, in order 
© to the ſetting Chriſt upon his Throne. Fifth- Mo- 
narchy-Men. | 
The Twentieth. | 
The Presbyterian Government is the Sceptre 


others are bound to ſubmit ; and the King's Su- 
premacy in Eccleſiaſtical Affairs, aſſerted by the 
Church of England, is injurious to Chriſt, the 
* ſole King and Head of his Church. Altare Da- 
maſcenum. Apolog. Relat. Hiſt. Indulg. Cartwright. 
Travers. 
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The Twenty firſt. 
It is not lawful for Superiors to impoſe any 
* Thing in the Worſhip of God, that is not ante- 
© cedently neceſſary. | 


The Twenty ſecond. 
The Duty of not offending a weak Brother, is 
inconſiſtent with all Human Authority of making 
* Laws concerning indifferent Things. Proteſtant 


Reconciler. 
| De Twenty Third. | 

Wicked Kings and Tyrants ought to be put to 
Death; and if the Judges and inferior Magiſtrates 
will not do their Office, the Power of the Sword 
: devolves to the People: If the major Part of the 
- People refuſe to exerciſe this Power, then the 
_ Miniſters may excommunicate ſuch a King; af- 

ter which it is lawful for any of the Subjects to 
kill him, as the People did Athaliah, and Feb. 


8 


Jexebel. Buchanan, Knox, Goodman. Gilly. 


Jefuits. | 
; The Twenty fourth. 
Alfter the Sealing of the Scripture Canon, the 
x People of God in all Ages are to expect new Re- 
. velations for a Rule of their Actions; and it is 
- Laws 


he does not believe the Promiſes of Fealty and 


of Chriſt's Kingdom, to which Kings as well as 
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* Lawfal for a private Man, having an inward Mo- 
© tion from God, to kill a Tyrant. Quakers, and 
ether Enthuſiaſts, Goodman. . 
The Twenty fiith. 
© The Example of Phineas is to us inſtead of 
© a Command; for what God hath commanded or 


© approved, in one Age, muſt needs oblige in all. 


Goodman, Knox, Napthali, 


8 The Trventy Hxth. 
* King Charles the Firſt was lawfully put to 
© Death, and his Murderers were the bleſſed In- 
ſtruments of God's Glory in their Generation. 
Ailton. Cooduin. Owen. 


The Twenty ſeventh. 
* King Charles the Firſt made War upon his Par- 
© ament; and in ſuch a Cafe the King may not 
only be reſiſted, but he ceaſeth to be King. 


Baxter. 


© We Decree, Judge, and Declare all and every 
of theſe Propolitions to be falſe, ſeditious, and 
impious, and moſt of them to be alſo heretical 
and blaſphemous, infamous to Chriſtian Religi- 
on, aud deſtructive of all Government in Church 
and State. 

© We farther Decree, That the Books which con- 
tain the aforeſaid Propoſitions and impious Do- 
ctrines, are fitted to deprave good Manners, cor- 
rupt the Minds of unwary Men, ſtir up Seditions 
and Tumults, overthrow States and Kingdoms, 
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Atheiſm it ſelf: And therefore we interdict all 
Members of the Univerſity from the Reading of 
the {aid Books, under the Penalties in the Statutes 
expreſs'd. We alſo order the ſaid recited Books 
to be publickly burnt by the Hand of our Mar- 
ſhal, in the Court of our Schools. 

© Likewiſe we order, That in perpetual Memory 
hereof, theſe our Decrees ſhall be entred in the 
Regiſtry of our Convocation ; and that e 
them being communicated to the ſeveral Colleges 
and Halls within this Univerſity, they be there 
publickly affix d in the Libraries, Refectories, or 
_ fit Places, where they may be ſeen and read 
W 

© Laftly, We command and ſtrictly enjoin all 
and ſingular the Readers, Tutors, Catechiſts, and 
others to whom the Care and Truſt of Inſtitution 
of Youth is committed, that they diligently in- 
ſtruct and ground their Scholars in that moſt ne- 
ceſſary Doctrine, which in a manner is the Ba 
and Character of the Church of Englazd; 


e 


Lord's Sake; whether it be to the King as Su- 
pream, or unto Governors as unto them that |are 
ſent by him, for the Puniſhment of evil Doers, 
and for the Praiſe of them that do well, Teach- 
ing that this Submiſſion and Obedience 1s to be 
clear, abſolute, and without Exception of any 
State or Order of Men. Alfo that they, accor- 
ding to the Apoſtle's Precept, exhort, That f/? 
of all, Supplications, Prayers, Interceſſions, and 
giving of Thanks be made for all Men, for the 
King, and all that are in Authority ; that we may 
lead a quiet and peaceable Life, in all Godlineſs 
and Honeſty; for this is good aud acceptable in the 
fight of God our Saviour, And in eſpecial man- 
ner, that they preſs and oblige them humbly to 
ofter their moſt ardent and daily Prayers at the 


Turone of Grace, for the Preſervation of our So- 


* 


and lead to Rebellion, Murther of Princes, and 
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rereign Lord King Charles, from the Attempts of 
open Violence, and ſecret Machinations of perfi- 
dious Traitors; that the Defender of the Faith 
being ſaſe under the Defence of the Moſt H! h, 
may continue his Reign on Earth, till he _ 
3 it for that ot a late and happy Immor- 
callty, | | 


Mr. Phipps. My Lords, 'To ſhew that this was 
likewiſe at the ſame time Archbiſhop Tillotſor's G. 
pinion, we defire to read his Letter which he wrote 
to my Lord Ruſſel, when he was under his Con- 
demnation in Newgate, July 20. 1683. 


| Clerk reads.) My Lord, I was heartily glad to 
; tee your Lordſhip this Morning in that calm 

and devout Temper at Receiving of the Bleſ- 
© ſed Sacrament ; but Peace of Mind, unleſs it be 
* well grounded, will avail little: And becauſe 
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* tranſient Diſcourſe many times hath little Effect 
© for want of Time to weigh and conſider it. 
© therefore, in tender Compaſſion of your Lord- 
© ſhip's Caſe, and from all the Good-will that one 
* Man can bear to another, I do humbly offer to 
© your Lordſhip's deliberate Thoughts theſe follow- 
ing Conſiderations concerning the Points of Re- 
© ſiftance, if our Religion and Rights ſhould be in- 
© vaded, as your Lordſhip puts the Caſe ; concern- 
ing which, I underſtand by Dr. B. that your Lord- 
; ſhip had once received Satisfaction, and am ſorry 


to find a Change. 
Fiiſt, That the Chriſtian Religion doth plainly 


forbid the Reſiſtance of Authority. 
Secondly, That tho' our Religion be eſtabliſh'd 


A 


rence between our Caſe and that of the Primitive 
Chriftians) yet in the ſame Law which eſtabliſnes 
our Religion, it is declar'd, That it is not lawful 


Cc. Beſides, that there is a particular Law, de- 
claring the Power of the Militia to be ſolely in 
the King; and that ties the Hands of Subjects, 
tho' the Law of Nature, and the general Rules of 
Scripture had left us at Liberty, which I beliere 
they do not, becauſe the Government and Peace 
of Human Society could not well ſubſiſt upon 
theſe Terms. | 

Thirdly, © Your Lordſhip's Opinion is contrary 
to the declared Doctrine of all Proteſtant Churches; 
and tho'ſome particular Perſons have taught other- 
wiſe, yet they have been contradicted herein, and 


I beg your Lordſhip to conſider, how it will agree 
with an avow'd aſſerting of the Proteſtant Religi- 
on, to go contrary to the general Doctrine 0 
Proteſtants. My End in this is, to convince your 
Lordſhip that you are in a very great and dange- 
rous Miſtake; and being ſo convinc'd, that which 
was before a Sin of Ignorance, will appear o 
much more heinous Nature, as in Truth it is, and 
call for a very particular and deep Repentance 
which if your Lordſhip ſincerely exerciſe upon the 
ſight of your Error, by a penitent Acknowledg- 
ment of it to God and Men, you will not only 
obtain Forgiveneſs of God, but prevent a mighty 
Scandal to the Reform'd Religion. I am very lot 
to give your Lordſhip any Diſquiet in the Diſtreſs 
you are in, which I commiſerate from my Heart, 
but am much more concern'd that you do not 
leave the World in a Deluſion and falſe Peace, co 
the Hindrance of your eternal Happineſs. I hea!- 


tily pray for you; and beſeech your Lordſhip to 
| 6 believe 


by Law, (which your Lordſhip urges as a Diffe- 


upon any Pretence whatſoever to rake up Arms, 


condemn'd for it, by the Generality of Proteſtants. | 


tl 
Is 
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believe that I am, with the greateſt Sincerity and 
© Compaſſion in the World, | 


My Lord, 
Your Lordſbip's moſt Faithful 
| and Ajflicted Servant, 


]. TILLOTSON. 


Mr. Phipps. My Lords, We next offer the Opi- 
nion of Biſhop Stilling fleet. 

Clerk reads.) © A Vindication of the Anſwer to 
© ſome late Papers, concerning the Unity and Au- 
© thority of the Catholick Church, and the Refor- 
© mation of the Church of England. 

. But it hath been ſaid by ſome- 
Pag. 89. body, That we had our Govern- 
Lond. 1687. © ment and Ceremonies from bis 
| © Church, our Doctrine from Luther 
and Calvin; and that we had nothing peculiar to 
our Church, but our Doctrine of Non- Reſiſtance, 
aud much good may it do us; and we hope we 
we ſhall never fare the worſe for it. This might 
ive Occaſion to enquire, Whether the Church, 
which pretends to be infallible, doth teach it fo 
orthodoxly, or not? Or whether thoſe who do 
think themſelves obliged to believe what ſhe 


ples of Loyalty? But I forbear, It is ſufficient to 
my Purpoſe, to ſhew that our Church doth not 
only teach them, as her own Doctrine, but (which 
is far more citectual) as the Doctrine of Chriſt 
and his Apoſtles, and of the Primitive Church. 

Mr. Phipps. My Lords, the ſame Biſhop, in a 
Diſcourſe of the Unreaſouableneſs of a new Separa- 
tion, takes Notice of ſome Objections made by 
thoſe who are Friends to the Government, as if 
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Non-Reliſtance were not conſiſtent with the Revo- 


lation. | ; 
Lord Chancellor. There is no Name of an Author 


to theſe Books which you now produce. 
Mr. Dodd. The Book is generally known by all 


learned Men to be Biſhop Killing fleets, Mr. 


Chifeell, who printed it, attended here three Days 
to prove it, but is ill now; but he has left a Cer- 
tificate that he printed it, and ali learned Men 
know it to be his. | 


Clerk reads,] I come to the par- 
* ticular Examination of the Difficul- 
* ties which relate to the preſent 
Oaths [to King Miliam and Queen 
* Majyj; and becauſe we are charg'd with Apoſtacy 
* from the Principles of the Church of England, 
and that is made the main Ground of the deſign'd 
Separation, I would fam know what this Charge 
is built upon, with reſpect to the Oaths, for that 
is all we are concern'd in. If any particular Per- 
fons have advanc'd new Hypotheſis of Govern- 
ment, contrary to the Senſe of our Church, let 
them anſwer for themſelves. 'The Caſe of the 
Oath is quite of another Nature; here is no Re- 
nouncing the Doctrine of Paſſive Obedience, or 
aſſerting the Lawlulneſs of Reſiſtance. 


Mr. Phipps. Your Lordſhips obſerve that ſince 
the Revolution that general Doctrine of Obedience 
is aſſerted by him. 

Mr. Dodd. My Lords, The next we offer is 
Dr. Sherlock in his Caſe of Allegiance ſtated, 


Pare 8, 
Lond. 1689. 
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teaches, are thereby oblig'd to the ſtricteſt Princi- 


C 


for High-Crimes and Miſdemeanors. 743 


Clerk reads.) And Biſhop Overalls 
Convocation-Book, which is lately Page 37. 
publiſh'd, the principal Deſign of Lond. 16gx; 
which is to aſſert the irreſiſtible Quarto. 
Authority of Sovereign Princes, does 


as plainly aſſert this roo, That all ſettled Goverti- 
ments, whatever their Beginnings were, have 


God's Authority, and muſt be obey'd; of which 
more above: For thoſe wiſe Men who ſat in that 
Convocation, plainly ſaw the neceſſary Connexion 
between Non-Reſiſtance, and Obedience to the 
preſent Powers; both which were equally reſoly'd 
into the Authority of God, in removing Kings 
and ſetting up Kings: So that Obedience and Al- 
legiance to the preſent Powers, when they are 
once well ſettled among us, is ſo far from being a 
renouncing of the Doctrine of Non-Reſiſtance 
and Paſſive Obedience, that thoſe who refuſe to 
comply, muſt renounce the only Principle whereon 
that Doctrine is reaſonably founded, and conſe- 
quently renounce the Doctrine it ſelf. 


Mr. Phipps. My Lords, We now offer a Book 


publiſh'd by the late Biſhop Beveridge, which was 
publiſh'd by her Majeſty's Licenſe, counterſigned 
by the Earl of Sunderland. 
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Clerk reads.) ANNE R. 
© Whereas our Truſty and Well-beloved Richard 
Smith, of our City of London, Bookſeller, hath 
humbly repreſented unto us, that he has with 
great Labour and Expence, prepar'd for the Preſs, 
a new Edition of the Sermons and other Works; 
written in Engliſh by the Right Reverend Father 
in God, Dr. William Beveridge, Biſhop of St. 
Aſaph, deceaſed : And has therefore humbly be- 


ſought us to grant him our Royal Privilege and 


Licenſe for the ſole Printing and Publiſhing there- 
of, for the Term of fourteen Years. We being 
willing to give all due Encouragement to Works 
of this Nature, tending to the Advancement of 
Piety and Learning, are graciouſly pleaſed to con- 
deſcend to his Requeſt; and do therefore, by 
theſe Preſents, grant to him the ſaid Richard 
Smith, his Executors, Adminiſtrators, and Aſſigns, 
our Royal Licenſe for the ſole Printing and Pub- 
liſning the Exgliſo Works of the ſaid late Biſhop 
of St. Aſaph for the 'Term of fourteen Years, 
from the Date hereof; ſtrictly forbidding all our 
Subjects, within our Kingdoms and Dominion, 
to Reprint the ſame, either in whole or in part, or 


to import, buy, vend, utter or diſtribute any Copies 


thereof Reprinted beyond Seas, during the afore- 


ſaid Term of fourteen Years, without the Conſent 


and Approbation of the ſaid Richard Smith, his 
Heirs, Executors and Aſſigns, under his, or their 
Hands and Seals, firſt had and obrain'd, as they 


will anſwer the. contrary at their Peril; whereof 


the Maſter, Wardens and Company of Stationers 
are to take Notice, that the ſame may be enter d 
in their Regiſter, and that due Obedience be ren- 
der'd thereunto. Given at our Court at Ken/ing- 
ton, the fifth Day of June 1708. in the ſeventh 
Year of our Reign, 


By Her Majeſty's Command, SUNDERLAN D. 


Private Thoughts upon Religion, digeſted into Twelue 


Articles, with Practical Reſolutions form d there- 
24pon. By the Right Reverend Father in God, 
William Beveridge, D. D. late Lord Biſhop of 


St. Aſaph. 3 | 
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RESOLUTION I. 
©] am refolvd, by the Grace 
of God, to Honour and Obey 


1252, 

253,254. Lon. the King, or Prince, whom God 

1709. $20. is pleaſed to ſet over me; as 
c 


well as to expect he ſhould ſafe- 
guard and protect me, whom God. is pleas d to 
* ter under him. 

* The King of Kings, and Lord of Lords, the 
great and glorious Monarch of all che World, hav- 
ing enacted many gracious Laws, is pleaſed to 
{et over every Kingdom and Nation, ſuch Perſons 
as may put them in Execution : So that I cannot 
but look upon a lawful King as truly a Repreſen- 
tative of the moſt high God, as a Parliament is of 
the People. And am therefore perſuaded that 
whoſoever rebels againſt him, rebels againſt God 
himſelf; not only in that he rebels againſt the Or- 
dinance of God, and ſo againſt the God of that 
Ordinance; but becauſe. he rebels againſt him 
whom God hath ſet up as his Vicegerent, to re- 
preſent his Perſon and execute his Laws, in ſuch 
a Part of his Dominions. | 
* Hence it is, that theſe two Precepts, Fear God, 
and Honour the King, are fo often join'd together 
in Holy Writ; for he that fears God's Power, can- 
not but honour his Authority; and he that ho- 
nours not the King that repreſents God, cannot be 
ſaid to fear God, who is repreſented by him. And 
hence likewiſe it is, that God hath been as ſtrict 
and expreſs in enjoining us Obedience to our Go- 
vernors, as to himſelf: For, thus ſaith the Lord 
of Hoſts, Rim. xiii. 1. Let every Soul be ſubject 
to the Higher Powers, Why? Becauſe there 7s 
no Porver bur of God; the Powers that be, are or- 
dain'd of God. 

* And he hath denounced as great a Judgment 
againſt ſuch as rebel againſt the Magiſtrate he 
hath ordain'd, as againſt thoſe that rebel againſt 
himſelf: For, H/hoſoever refiſteth the Power, re- 
fiſteth the Ordinance of God; and they that reſiſt 
© ſhall receive to themſelves Damnation, ver. 2. 
that the Wrath of God ſhall as certainly fall upon 
thoſe that riſe up againſt the King, as upon thoſe 
that fight againſt God. And no wonder, that the 
Puniſhment ſhould be the ſame, when the Fault 
is the ſame. For he that fights againſt the King, 
fights againſt God himſelf, who hath inveſted him 
with that Power and Authority to govern his 
© People, repreſenting his own glorious Majeſty be- 
* fore them, 

© Upon this Ground it is, that I believe the 
* Wickedneſs of a Prince cannot be a ſufficient Plea 
© for the Diſobedience of his Subjects; for it is not 
* the Holineſs, but the Authority of God that he 
* repreſents, which the moſt Wicked, as well as the 
* moſt Holy Perſon may be endowed with. And 
therefore, when the Goſpel firſt began to ſpread it 
* ſelf over the Earth, tho' there was no Chriſtian 
* King, or Supream Magiſtrate, of what Title 
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* foever, to cheriſh and protect it; nay, tho' the 


Civil Powers were then the greateſt Enemies to it, 
* yet, even then, were the Diſciples of Chriſt en- 
joined to ſubmit themſelves to every Ordinance of 
Man, fer the Lord's ſake. | 

* Infomuch, that did I live among the Turks, J 
* ſhould look upon it as my Duty to obey the 
* Grand Signior, in all his lawful Edicts, as well 
* asthe moſt Chriſtian and Pious King in the World. 


For, ſuppoſe a Prince be never ſo wicked, and ne- 


* ver ſo negligent in his Duty of Protecting me, 
[4 * — . 
it doth not follow, that I muſt neglect mine of 


c 


- 
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Obeying him. In ſuch a Caſe, I have anothes 
Dury added to this is W oghn 

y ad, this, and that is, to Pray for him 
and to intercede with God for his Conrerſi by 
For, thus hath the King of Kings commandes 
that Prayers, Supplications, Interce /ſzons and pon 
of Thanks be made, as for all Men, 3 
cially for Kings, and thoſe that ave in 5 
that we may live a quiet and peaceable Life, % | 
Godlineſs and Honey, 1 Tim. il. 1, 2. 85 44. 
whenlſoever I addreſs to the Court of 1 
muſt be ſure to remember my Wein << 
Earth, as himſelf doch in Heaven, in Righte,, 
neſs and Mercy. Burt efpecially, in caſe of 7 
ſeeming or real Default or Defect; tho? I d not 
think it a Subject's Duty to judge or cenſure his 
Sovereign's Actions: I am to be the more earneſt 
in my Prayers and Interceſſions for him; but ug. 
on no Account to fight and rebel againſt him. ; 


Mr. Dod. My Lord, the next Book we offer jc 


his Grace the Archbiſhop of Canterbury's Treatiſe 
intituled, The Creed of Mr. Hobbs Examined * 


c 


c 
- 
. 
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Clerk reads.) There is no Tye fo 

ſtrong as that of Religion, which Pag. 159 
eternally bindeth a Conſcientious Land. $670; 
Subject in Allegiance to his Sore- 

reign. e 

Wo to all the Princes upon Vid. p. 160 
Earth, if this Doctrine be true, 16. 
and becometh popular. If the 

Multitude believe this, the Prince not arm'd with 
the Scales of the Leviathan, that is, with irre- 
ſiſtible Power, can never be ſafe from the Spears, 
and barbed Irons, which their Ambition and pre- 
ſumed Intereſt will provide, and their Malice will 
ſharpen, and their paſſionate Violence throw a- 
gainſt him. If the Beaſt we fpoke of come but 
to know its own Strength, it will never be manag d. 
Wherefore ſuch as own theſe pernicious Doctrines, 
deſtructive to all Societies of Men, may be faid 
to have Wolves Heads, as the Laws of old were 
wont to ſpeak concerning Excommunicated per- 
ſons; and are like thoſe ravenous Beaſts, ſo far 
from deſerving our Love and Care, that they 
ought to be deſtroyed at the common Charge. 


Mr. Phipps. My Lords, there is a further Ac- 


count of the Opinion of the ſame Archbiſhop of 
Canterbury, in a Printed Paper, entituled, Au A. 
count of what paſſed at the Execution of the late Duke 
of Monmouth, oz Wedneſday the 15th of July, 1685. 
on Tower-Hill. 


c 
c 
5 
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Clerk reads.] The late Duke of Mme! 
came from the Tower to the Scaffold, attended 
by the Biſhop of Eh, the Biſhop of Bath and 
Wells, Doctor Teniſon, and Doctor Hooper b which 
four the King was graciouſly pleaſed to ſend him, 
as his Aſſiſtants to prepare him for Death ; and 
the late Duke himſelf intreated all four of them 
to accompany him to the Place of Execution, an 

to continue with him to the laſt. The two Biſhops 
going in the Lieutenant's Coach with him to the 
Bars, made ſeaſonable and devout Applications to 
him all the way; and one of them deſired him 
not to be ſurpriz'd, if they to the very laſt upon 
the Scaffold renewed thoſe Exhortations to à par- 
ticular Repentance, which they had ſo often fe- 
peated before. , 
At his firſt coming upon the Scaffold, he look d 
for the Executioner ; and ſeeing him, {aid, ; 
this the Man to do the Buſineſs * Do your Work 


c 
well, Then 


1709. 
© 'Then the late Duke of Monmouth began to 
© ſpeak, ſome one or other of the Aſſiſtants, during 
the whole time, applying themſelves to him. 
Mon. © T ſhall fay but very little; I come to die; 
© die a Proteſtant of the Church of England. 
« Aſſiſt. My Lord, if you be of the Church of 


England, you muſt acknowledge the Doctrine of 


© Non-Reliſtance ro be true. 
Mon. If I acknowledge the Doctrine of the 
© Church of England in general, that includes all. 

* Aſſiſt. Sir, it is fit to own that Doctrine par- 
© ticularly, with reſpect to your Caſe. Here he was 
much urg d about that Doctrine of Non-Reſiſtance; 
put he repeated in effect his firſt Anſwer. 

Aſſiſt. My Lord, it is fit to be particular; and 
© conſidering the publick Evil you have done, you 
© ought to do as much Good now as poſſibly you 
can, by a publick Acknowledgment. 

Mon. What I have thought fit to ſay of pub- 
© lick Affairs, is in a Paper which I have fign'd ; I 
© refer to my Paper. 

* Aſſiſt. My Lord, there is nothing in that Paper 
© about Reſiſtance, and you ought to be particular 
in your Repentance, and to have it well-grounded. 
© God give you true Repentance. | 
* Mon. 1 die very penitent, and die with great 

Chearfulneſs, for I know I ſhall go to God. 

* Aſſiſt. My Lord, you muſt go to God in his 
© own way: Sir, be ſure you be truly penitent, and 
ask Forgiveneſs of God for the many you have 
wronged. | | 
* Mon. Tam ſorry for every one have wronged; 
© I forgive every Body; I have had many Enemies, 
I forgive them all. == 
* Aſſt. Sir, your Acknowledgment ought to be 
© publick and particular. ' 

Mon. I am to die; pray, my Lord I refer 
to my Paper. 

l WT They are but a few Words that we de- 
© fire : We only deſire an Anſwer to this Point. 

Mon. I can bleſs God that he hath given me ſo 
© much Grace, that for theſe two Years laſt paſt I 
© have led a Life unlike to my former Courſe, and 
in which I have been happy. 

* Aſ/iſt. Sir, Was there no Ill in theſe two Years ? 
© In theſe Years theſe great Evils have happen'd ; 
and the giving publick Satisfaction is a neceſſary 
Part of Repentance; be pleaſed to own a Deteſta- 
© tion of your Rebellion. | 
Mon. I beg your Lordſhips that you will ſtick to 
my Paper. | 
* Aſſiſt. My Lord, as I ſaid before, there is no- 
thing in your Paper about the Doctrine of Non- 
© Reſiftance, 

Mon. 1 repent of all things that a true Chriſtian 
' ought to repent of. I am to die; pray, my 
Lord. | | 

* Aſjiſt. Then, my Lord, we can only recom- 
mend you to the Mercy of God ; but we cannot 
pray with that Chearfulneſs and Encouragement 
as we ſhould, if you had made a particular Ac- 
- knowledgment, 

This is a true Account, Witneſs our Hands, 

arcis Ely. Thomas Teniſon, 
Thomas Bath _ Halls. George Hooper. 
Mailliam Goſtlin, , 
Peter Vandeput, * Sheriffs. 
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Mr. Phipps. My Lords, We pray we may read 
the Sermon of His Grace the preſent Archbiſhop of 
Tok, preached before your Lordſhips on the zoth 
of January, 170. 


Y or. V- 


er High-Crimes and Viſdemeanors. 543 


Clerk reads.) And in caſe it ever hap- 
pen that we cannot with a ſafe Conſci- Page 13. 
ence obey, there we are patiently to | 


no means either to affront their Perſons, or to di- 
ſturb their Government, by raiſing or partaking in 
any Tumult, or Inſurrection, or Rebellion. 
That there is ſuch a Submiſſion 

due from all Subjects to the Su- Hid. p. 19, 20. 
preme Authority of the Place 

where they live, as ſhall tie up their Hands from 
oppoſing or reſiſting it by Force, is evident from 
the very Nature and Ends of Political Society. 
And I dare ſay, there is not that Country upon 
Earth, let the Form of their Government be what 
it will (Abſolute Monarchy, Legal Monarchy, 
Ariſtocracy, or Commonwealth) where this is not 
a Part of the Conſtitution. Subjects mult obey 
Paſſively, where they cannot obey Actively: Other- 
wiſe the Government would be precarious, and the 
Publick Peace at the Mercy of every Malecontenr, 
and a Door would be ſer open to all the Inſur- 
rections, Rebellions and Treaſons in the World. 
Nor is this only a State-Doctrine, but the Do- 
ctrine alſo of Jeſus Chriſt, and that a neceſſary, 
indiſpenſible one too; as ſufficiently appears from 
thoſe famous Words of St. Paul, Rom. 13. 1, 2. 
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Let every Soul (faith he) be ſubject to the higher 
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; Powers, for there is no Power but of God, and the 
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therefore reſiſteth the Power, re/iſteth the Ordinance 


© of God; and they that ret ſhall receive to them- 


* ſelves Damnation, So that io long as this Text 
© ſtands in our Bible, the Doctrine of Non-Re- 
© ſiſtance and Paſſive-Obedience muſt be of Obliga- 
© tion to all Chriſtians. 


Mr. Dodd. Pray ſee whether there is any thing 
purporting the Thanks of the Houſe to be given to 
the Archbiſhop for his Sermon. | 


* Clerk Reads.) Die Jovis 1 Pebruarii 16 99. 
It is ordered by the Lords Spiritual and Temporal 
in Parliament Aſſembled, That the Thanks of this 


* Houſe be and are hereby given to his Grace the 


Lord Archbiſhop of York, for his Sermon preach'd 
before this Houſe the Thirtieth of January laſt ; 
and he is hereby deſired to Print and Publiſn the 
© ſame. Matth. Johnſon, CU Parliamentor”. 


Mr. Walpole; My Lords, I preſume the Council 
have offered all they think proper to offer out of this 
Sermon : But that your Lordſhips may have a Spe- 


cimen of the Candor of the Doctor's Quotations, I 1 


pray the Clerk may read the two next Paragraphs of 
that Sermon, and that he may read them as diſtinctly 
as he did the others. 


* Clerk Reads.| But then, after I have 
© ſaid this, Care muſt be taken, that this Fl. 20; 
general Doctrine be not miſapplied in 


particular Countries. Tho' Non-Refiſtance, or 


© Paſſive-Obedience, be a Duty to all Subjects, and 
© under all Governments ; yet it is not expreſſed 
© the ſame way in all Places, but both the Objects 
and the Inſtances of it do vary in different Na- 
tions, according to the different Models of their 
Government. 

* 'To ſpeak this as plainly as I can : As the Laws 
of the Land are the Meafſures of our active Obe- 
* dience, ſo are alſo the ſame Laws the Meaſures of 
* our Submiſſion ; and as we are not bound to obey, 


© but where the Laws and Conſtitution require our 
5 C Obe- 


ſutter the Penalties of our Diſobedience; but by 


which are ſo plain, that they need no Comment: 


Powers that be are ordained of God; whoſoever © 
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Obedience. fo neither are we bound to ſubmit, 


but as the Laws and Conſtitution do require our 
4 % * 
Submiſſion. 


Mr. Halpo/z. Before we part with that Sermon, 


1 deſire one Paragraph more may be read; it be- 
gins with theſe Words, I indeed Preacher. 


Clerk reads.) © If indeed a Preach- 


Fol. 6. * er ſhould in the Pulpit preſume to 


ns Beg ST Ä 


* give his Judgment about the Ma- 
nagement of publick Affairs, or to lay down Do- 
ctrines as from Chriſt about the Forms and Mo- 
dels of Kingdoms or Commonwealths, or to ad- 
juſt the Limits of the Prerogarive of the Prince, 
or of the Liberties of the Subject in our preſent 
Government; 1 fay, if a Divine ſhould meddle 
with ſuch matters as theſe in his Sermons, I do 
not know how he can be excuſed from the juſt 
Cenſure of meddling with things that nothing 
concern him: This is indeed a practiſing in State 
Matters, and is uſurping an Office that belongs to 


another Profeſſion, and to Men of another Chara- 


£ 
c 
» 
c 


£ 


as to the two Paragraphs read next after what we 


Fer ; and I ſhould account it every whit as un- 
decent in a Clergyman to take upon him to deal 
in theſe Points, as it would be for him to deter- 
mine Titles of Land in the Pulpit, which are in 
diſpute in Meſiminſter-Hall. | 


Mr. Phipps. My Lords, if your Lordſhips pleaſe, 


reed, we entirely concur in what is laid down in 
them; and if we ſhew that this Doctrine is agree- 
able to the Laws oi the Land, then it is agreeable 
to what is there laid down: As to the other part, 
if he has taken upon him to treat of the Model of 
Government, he will be under the Cenſure of the 
Archbiſhop ; but we deſire to read a little before 
the beginning of that Paragraph. 


4 
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Clerk reads.) © Titus 3. 1. Put them in mind to 
be ſubjett to Principalities and Powers, to obey Ma- 
giſtrates. | 

© You all know what kind of Argument this Day 
calls for : For by the deſign of keeping it, the 
buſineſs that the Preacher hath to do, is to preſs 
Obedience and Subjection to the Government we 
live under; and to preach againſt Faction, and 
Rebellion; and accordingly it is preſcrib'd, in the 
Rubrick of this Day's Service, that jf there be a 


Sermon at all, and not a Homily, it ſhall be upon 


this Argument. 

It is very well that Authority hath taken care 
that at ſome ſolemn Times we ſhould preach upon 
this Subject in a more ſolemn manner; becauſe, 
tho” it be as needful as any, yet there are ſome 
among us think it a very improper Theme for the 
Pulpit. I muſt confeſs I had an Eye to this Sug- 
geſtion, when I pitch'd upon theſe Words which 
I have now read to you: Becauſe I think there 
is ſomething to be obſerved in them which will 
effectually confute it. | | 

© St. Paul here lays his Charge upon Titus, that 
he ſhould put the People that were under his 
Care in mind, to be ſubjet? to Principalities and 
Powers, and to obey Magiſtrates. 

* Two Things I would here conſider, Hrſt, the 
Pierſon that is order'd thus to put the People in 
mi ud: And Secondly, the Thing that he is to put 
them in mind of, which is Subjection and Obedience 
to Principalities, and Powers, and Magiſtrates, 

© I begin with the firſt thing, the Perſon to 
whon St. Paul writes this Epiſtle, and to whom 
he gives it in charge, that he ſhould put the Peo- 


ple in, uind to be ſubject. 
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Who was this Perſon? Why, it was 7. 
Eccleſiaſtick, Bile) a 8 of wy Gt 4 
not a Layman, not a Magiſtrate, but a = 
Churchman. What can be more plainly gathered 
from hence than this, That it is not Foreign to 
a Clergyman's Office to preach Obedience and Sub 
jection to the Government; but on the contrar 
a part of his Function, a neceſſary Duty ee 
bent upon him to do it? If any Man affirm other- 
wiſe, he muſt either ſay that St. Pau! did not 
rightly inſtruct Titus in his Office, but enjoin'd 
him to do that which he had nothing to do 
with ; or he muſt ſhew that the Caſe of Titus 
was difterent from that of the Miniſters of the 
Goſpel at this Day: Neither of which things can 
I believe, be eaſily made our, 
And yet into ſuch Times are we fallen, that it is 
taken ill by many, that Miniſters ſhould in their 
Pulpit-Diſcourtes meddle with theſe Matters : 1 
muſt confeſs, I think, that of all Men it mof 
concerns a Miniſter of Religion not to be a BAH. 
Body, or a Meddler in other Mens matters; for 
in Truth, he hath Work enough to do of his own 
and ſuch kind of Work too, as, let him behave 
himſelf as inoffenſively as he can, will create him 
Difficulties and Enemies enough. And therefore 
it would be very imprudent in him to uſurp other 
Mens Provinces, and to burn his Finger where he 
needs not, eſpecially conſidering that the Succeſs 
of his Labours and Endeavours among the People 
doth in a great Meaſure depend upon the good 
liking they have of him, 

* But what 1s it that gives Offence ? Or what is 
it that renders this Argument we are ſpeaking of 
{o improper a Subject for a Clergyman to treat 
of? Why, ſeveral things are pretended, and [ 
ſhall name ſome of them. 

Firſt, It is ſaid, That the Work of a Clergyman 
is to inſtruct Men in Chriſt's Religion, to preach 
againſt Vice and Sin, and to preach up Holineſs 
and Good Life, and mutual Love and Charity ; 
but what hath he to do with State-4fairs, as 

Matters of Government are ? 

* I anſwer, He hath nothing indeed to do with 
them: But his only Work is to make Men good 
Chriſtians, by endeavouring to poſſeſs them with 
a hearty Belief of our Saviour's Doctrines and Pro- 
miſes, and perſwading them to a Conformity in 
© their Lives to his Precepts. This is our proper 
Work, and this is that we ought to attend to all 
© the days of our Life; and with Government and 
* State-Afairs we ought not to meddle, in our S- 
* mons eſpecially. 
© Burt then, after all this, it doth not follow but 
that we are all bound, as we have Occaſion, to 
preach up Loyalty, and Obedience to our CO 
nors ; for this is no State- Affair, but an Afair ot 
the Goſpel, We cannot inſtruct Men in Chriſts 
Religion, without inſtructing them in this. 
If, indeed, it was an indifferent thing to 2 
Man's Chriſtianity, or to his Salvation, whether 
he was a good or a bad Subject, then indeed it 
would be as indifferent to a Preacher, whether 
he inſiſted on theſe things to the People; but it 
is not ſo; | : 
One great Branch of Chriſtian Holineſs, as tt 
© is declared in the New Teſtament, is, That every 
Man demean himſelf quietly, and peaceably, and 
* obediently to the Government he lives under; 4" 
© that not only for Wrath, or Fear of Puniſhment, 


but alſo for Conſcience-ſake : And this is 3 
necell. 
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neceſſary a Condition of going to Heaven, as any 
other particular Virtue is. And therefore, if we 
will inſtruct Men in Chriſt's Religion, and in the 
indiſpenſible Points of Holineſs requir'd thereby, 
we mult inftru& them in this alſo. | | 
One great Vice and dammable Sin that the Reli- 
jon of our Lord has caution'd againſt, is the Sin 
of Fuftiouſueſs and Rebellin; and therefore if it 
be our Duty to declare againſt the Sins and Vices 
thar are contrary to Chriſtianity, it 1s our Duty to 
declare and caution againſt this alſo, 
* Laſtly, We do readily grant that a great Part of 
our Office conſiſts in moſt affectionately recom- 
mending and preſſing the Neceſſity of mutual 
Love and Charity; but if this be neceſſary, is it 
not more ſo to recommend and preſs Obedience to 
Authority, without which, mutual Love and Cha- 
7ity cannot poſſibly ſubſiſt? That being the com- 
mon Ligament of them ; and take away that, we 
ſhould be no better than Bears and Tygers one to 
another. | 
© But it is ſaid in the Second place, That Preach- 
ers ought not to meddle with theſe Points, be- 
cauſe they are not competent Judges of them : 
They do nor know the Meaſures and Limits of 
Loyalty and Oifloyalty, of being a good and a bad 
Subject; thete depending altogether upon the 
Conſtitution of the Government we live under, 
and the determining of them belongs to the Ci- 
vil Courts, and not to their Profeſſion. 
* To this I anſwer, That in all thoſe Inſtances 
wherein this Argument falls under the Cogni- 
zance and Determination of Parliaments, or Judges, 
or Lawyers, we do not pretend to meddle with 
it; and if any Man do, let him anſwer for him- 
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general, indiſpenſible Duties of Obedience ro Laws, 
and of Peaceableneſs and Suljection to the Higher 
Powers, which Chriſt and his Apoſtles have every 
where taught in the Bible. 


Mr. Phipps. My Lords, We don't deſire to 
read any more ; we think we have juſtified our Quo- 
rations, and ſhew'd that it is the Opinion of that 
Great and Learned Archbiſhop, That the Doctrine 
of Paſſive Obedience and Non- Reſiſtance is the Do- 
ctrine of our Church; and that it is a Duty incum- 
bent upon the Clergy to preach it to the People. 

Mr. Dodd. The next we offer to your Lord- 
ſnips, is the Opinion of the preſent Biſhop of 
Worceſter, in a Sermon preached before the late 
Queen the 29th of May 1692. when he was Biſhop 
of St. Aſaph. 
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| Clerk reads.) They had brought 
Pag. 18, 19. * Things to that paſs, that our Laws 
| * ſignify'd nothing but what they 
* pleaſed ; our Religion was held at the Courteſy of 
them that were the bloody Enemies of it. Our 
* Obedience was made uſe of as a perfe& Snare to 
dus; we mult not reſiſt ; that our Religion would 
: not allow. It was God that infatuated our 
Oppreſlors, to join the Injuries of a People that 
* could not lawfully Reliſt, with thoſe of a Prince 
that could not lawfully pafs them by without Re- 
* ſiſtance, | 


Mr. Phipps. We ſhall now offer to your Lord- 
ſhips a Sermon preach'd by the Biſhop of Rocheſter 
betore the Artillery-Company , upon the 29th of 
May, 1692. 


| ; Clerk reads.] Put up thy Sword 
Pag. 5. * ſays he; O Peter, ſubmit with Pa- 
tience. Oppoſe not Authority. Do 


V 


ſelf: All that we pretend to, is to preſs the plain, 


for High- Crimes aud Miſdemeanors. 747 


not then break the Laws of thy Country, tho' for 

* Kindneſs and Love of me. Put ap thy Sword. He 

that uſes the Sword unlawfully, tho on a Pretence 

never ſo pious, ſhall periſh by the Sword; (hall either 

be deſtroy'd by it here, or puniſh'd hereafter by 

God himſelf for having ſo us'd it. 

* Wherefore we are not to conclude, that our 

Bleſſed Lord by this Check given to St. Peter 

did abſolutely prohibit all manner of uſing the 

Sword among Chriſtians, but only that he taught 

us the great Duty of Chriſtian Submiſſion. For if 
St. Peter was, then certainly all other Chriſtian 

Subjects are forbidden to unſheath the Sword 

againſt their Lawful Sovereign, or his Miniſters, 
as they are commiſſioned by him, tho” they do it 
on a Pretext fo Spiritual, as the Cauſe of Chriſt 

himſelf. 

© 'Tho' they could not be induc'd © 

by Fear or Favour to rank their Prin- E. 25, 26. 
ces equal with their God, yet 

they preſerved them in the next Place: 'Tho' they 
would never worſhip them as Gods upon Earth, 
yet they religiouſly obey'd them as God's Depu- 
ties and Repreſentatives. They judg'd thoſe who 

rebell'd againſt them worthy of Death, as if they 
had actually rebell'd againſt God himfelf. What 
elſe means St. Paul, when in ſo many Words he 
declares, That whoſoever reſiſteth the Power, reſiſt- 
eth the Ordinance of God; and they that reſiſt ſhalt 
receive to themſelves Damnation? Rom. 13. 2. 
Out of all doubt he there ſpeaks of the Tempa- 
ral Power, and of Eternal Damnation to enſue up- 
on reſiſting it; than which, what more grievous 
Puniſhment could have been inflicted, had they 
immediately reſiſted God himſelf ? 

* And recolle&, I intreat you, the Time when 
this was ſo poſitively pronounced by St. Paul. It 
muſt have been writ under the Reign of Claudins 
or Nero. So that *tis evident, all that reſiſted 
them were, without Repentance, in a damnable 
State. Can there be then any Colour ſo ſpecious, 
any Cauſe fo juſt, in which, inftead of Damnati- 
on, a Chriſtian Subject may juſtly expect to re- 
ceive to himſelf Salvation, on the Account of 
Reliiting ? 


Mr. Phipps. We ſhall next offer to your Lord- 
ſhips Conſideration the Authority of the Lord Bi- 
© ſhop of Sarum ; where he ſhews, that this is not 
* only the Doctrine of the Church of England, but 
© of the Church of Scotland, and of all Chriſtian 
* Churches. | 


Clerk Reads. ] 4 Vindication of the Authority, 
Conſtitution, and Laws of the Church and State of Scot- 
land, c. By Gilbert Burner. 

* But theſe Words of St. Paul, be- Printed at 
ing as at firſt addreſs'd to the Ro- Glaſcow, 
mans, ſo alſo deſigned by the Holy 1673. Pag. 
Ghoſt to be a part of the Rule of 41, 42. 
all Chriſtians, do prove, that who- 
ever hath the Supreme Power, is to be ſubmitted 
to, and never reliſted. | | 

* Jt. If you were not in too great a haſte, you 
* would not be ſo forward; conſider therefore the 
" Reaſon St. Paul gives for Submiſſion to Superior 
: Rulers, is, becauſe they are the Miniſters of God for 
c 
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good. If then they ſwerve from this, they forſake 

the End for which they are raiſed up, and ſo fall 

from their Power and Right co our Obedience. 

* Bazil. Truly what you have ſaid makes me 
not repent of any haſte I ſeemed to make; for 
what you haye alledged proves indeed that the 
FC 4 *So- 
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* Sovereign is a Miniſter of God for good, ſo that 
© he corrupts his Power groſſy when he purſues not 


good, except you give us good ground to believe, 
that God hath given Authority to the Subjects 
to call him to account for his Truſt ; but if that 
be not made appear, then he muſt be left to God, 
who did impower him, and therefore can only co- 
erce him. As one having his Power from a 
King, is countable to none for the Adminiſtration 
of it, but to the King, or to thoſe on whom the 


that God hath warranted Subjects to call their So- 
vereigns to account, they being his Miniſters, muſt 
only be anſwerable to him. And according to 
theſe Principles of yours, the Magiſtrates Autho- 
rity ſhall be fo enervated, that he ſhall no more 
be able to ſerve theſe Deſigns, for which God hath 
veſted him with Power : Every one being thus 
taught to ſhake off his Yoke when they think he 
acts in Prejudice of Religion. And here I ſhall 
add one thing, which all Caſuiſts hold a ſafe Rule 
in matters that are doubtful, That we ought to 
follow that ſide of the Doubt which is freeſt of 
hazard. Here then Damnation is at leaſt the ſeem- 
ing hazard of Reſiſtance; therefore except upon 
as clear Evidence you prove the danger of abſolute 
© Submiſſion to be of the ſame Nature that it may 
© balance the other, then abſolute Submiſſion, as 
© being the ſecureſt, is to be followed, 


Mr. Phipps. There is another Sermon, Preach'd 
by the Biſhop of Salizbury, entitled, Subjeftion for 
Conſcience Sake aſſerted, in a Sermon preach d at 
Guildhall, 1689. 

Clerk reads.) © Bleſſed be God, our 
* Church hates and condemns this Do- 
* Erine from what Hand ſoever it 
comes, and hath eſtabliſhed the 
Rights and Authority of Princes, 
on ſure and unalterable Foundations; enjoining an 
entire Obedience to all the lawful Commands of 
Authority, and an abſolute Submiſſion to that Su- 
preme Power God hath put into our Sovereign's 
Hands. This Doctrine we juſtly glory in; and 
if any that had their Baptiſm, and Education in 
our Church, have turn'd Renegades from this 
they prov'd no leſs Enemies to the Church her ſelf, 
than to the Civil Authority: So that their Apo- 
ſtacy leaves no Blame on our Church, which 
glories in nothing more than in a well temper'd 
Reformation, from the later Corruption which 
the dark Ages brought into the Pure and Primi- 
tive Doctrines which onr Saviour and his Apo- 
ſtles taught, and the firſt Chriſtians retain'd, and 
practis'd for many Ages. | 
Mr. Phipps. My Lords, I only obſerve, That the 
abſolute Submiſſion to the Supreme Power, are the 
Words in the Doctor's Sermon. 


Sir Peter King. My Lords, Before your Lord- 
ſhips go on to any other, I prey the 17th Page of 


Printed at 
London, 
Pag. 30. 


the Book which they read, entitled, The Vindication 


of the Authority, Conſtitution and Laws of the Church 


andi State of Scotland, may be read. 


© The Caſe varies very much when 
Pag. 17, the Abuſeis ſuch that it tends to a 
© led jufily a Phrenſy, ſince no Man is capable of 
it 'tell he be under ſome Leſion of his Mind; in 
* which caſe, the Power is to be adminiſtred by 


that Deſign: But in that he is only accountable to 


God, whoſe Miniſter he is. And this muſt hold 


ny 


King ſhall devolve it: So except it be proved, 


* total Subverſion, which may be cal- 


9 Ann 


others, for the Prince and his People's Safety: 
But this will never prove that a Magiſtrate go- | 
* verning by Law, though there be great Errors in 
his Government, ought to be coerced : Other. 
wiſe you muſt open a Door to perpetual Brojls. - 
* ſince every one by theſe Maxims becomes Judge; 
and where he is both Judge and Party, is nor 
like to be caſt in his Pretenſions; And even feu 
; Malefactors die, but they think hard meaſure i; 
given them. If then forcible Self- defence be to be 
a followed, none of theſe ſhould yield up their 
Lives without uſing all Attempts for reſcyins 
* them. ” 8 


Mr. Dee. My Lords, The next we offer is 2 
Sermon preach'd by the Biſhop of Ely before the 
Lord-Mayor and Aldermen at Guildbal, the 26th 
of Fanuary 1648. 


Clerk reads.) The patient Chri- 

ſtian cannot but condemn thoſe, who Pag. 19, 

* under the Pretence of defending their 

Rights or Religion, reſiſt lawful Authority, It 
being a Blaſphemy againſt the Divine Wiſdom 
and Power, to ſuppoſe God can ever ſtand in need 
* of our Sins to bring to paſs his moſt glorious 
Deſigns. He then in whom this Virtue of Pati- 
ence dwells, keeps a due Regard to the Commands 
laid upon him, to ſubmit himſelf to the Supreme 
Powers; and he dares not lift up his Hand againſt 
the Lord's Anointed, or levy War upon the moſt 
* plauſible Account whatſoever ; nay, to him it can- 
: not but ſeem a Wonder that the Doctrine of Re- 
- 


c 


c 


ä 


- 
c 


c 
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ſiſtance ſhould have gone down fo glibly with any 
who have read the New Teſtament, and are bap- 
tiz d into the Chriſtian Faith. 

* There is an univerſal abſolute 

Command in the Holy Scripture . P. 20,21; 
laid upon all Chriſtians, to be ſub- 

jet to the Supreme Powers in all Caſes. Now 
nothing is plainer, than that if we be required 
to be Subject in all Cates, Reſiſtance in any will 
be ſinful. Let every Soul be ſubject to the Higher 
Power ; to which Chriſtian Precept there is no 
Exception to be found for any Perſon, in any 
Inſtance, from one End of the Chriſtian Inſtituti- 
on to the other. Subjection is a Duty, than 
which there is hardly any oftner repeated in the 
Chriftian Law, ſo as we cannot plead Ignorance of 
it; it is preſs'd with ſuch Evidence of Reaſon, that 
cuts off all Pretences of evading it; it is ſet down 
in ſuch plain, eaſy, and full Expreſſions, as that 
there can be no Colour to doubt about the right 
Underſtanding of it. The Holy Scripture gives 
Permiſſion no more to the People collected into 
one Body to rebel, than it does to each of them, by 
* himſelf ſingly conſidered. Every Chriſtian, in all 
© Circumſtances, is requir'd to conform to the Laws 
* of the Supreme Authority, if they have no 


% %%% ͤ ⁵) ¼ S240. 4 


© Repugnancy to God's Laws, and to ſutfer patient- 


* ly where Obedience would be a Sin. 

Mr. Dee. My Lords, the next we beg leave to 
offer, is a Sermon of the Biſhop of Bath and Hall, 
preach before the King at Whitehall the 5th of No- 
vember 1681. 

Clerk reads ] © Is he not the Vice- | 
gerent of God? Whereever therefore Pag. II. 
his Sovereign the Almighty has not 
prevented him by any precedent Commands, there 
he has a Right and Liberty to put forth his; in 
theſe Caſes to expect an active chearful Obedience, 
and that we ſhould in no Caſe, and for no Reaſon 


* reliſk, © The 
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}. Pag. 19. © The Church, of which we have 
4 lellng to be Members, where ſne can t obey, 
is ready to endure, expectipg her Re ward in Hea- 
ven. Not ignorant how much ſhe ſuffers now 
from the Contradiction of diſloyal Men, for the 
Fruth of this Doctrine, and how much (for its 
Meeknets) the ſtands expoſed to future Perſecu- 
tion. | | | 
Mr. Dee. The next we offer to your Lordihips, 
is a Sermon preached by the Biſhop of Lincoln be- 


ore your Lordſhips, on the zoth of Zanuary, 1708. 
— was publiſhed by your Lordſhips Com- 
mands. . 
Clerk read.] © Die Sabbati, 31 Januarii, 1708. 
* Ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Thanks 
of this Houſe be, and' are hereby given to 
the Lord Biſhop of Lincoln, for his Sermon 
preached before this Houſe yeſterday, in the 
Abby-Church in Meſiminſter; and that he 
be deſired to Print and Publiſh the ſame. 


Matth. Jobmſon, Cler' Parliamentor. 


Pag. 15, 16, 17, 18. And if neither the Ma- 
lice of the Jeus, nor the Innocence of our Lord; 
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its Founder, nor the apparent Marks of Malice 
and Envy, of Violence and Oppreſſion, which ap- 
peared in the whole Courſe of their Proſecution 
of Him ; were ſufficient to warrant St. Peter to 
draw the Sword in his Defence, againſt that Legal 
Authority by which they ated ; We muft con- 
clude, that neither will any of theſe Pretences 
{uflice to juſtify any other Chriſtians, in the like 
Circumſtances, now. But if it ſhall pleaſe God 
at any time to permit the Lawful Powers to be 
againſt Us, and make them that hate us, to rule 


Bleſſed Maſter, and ſubmit patiently to their Au- 
thority ; and not, with this warm Apoſtle, take 
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ted the Power of the Sword. | 
Let this then ſuffice to ſhew, what the true 
Chriſtian Doctrine, of Submiſſion to the Civil Ma- 
giſtrate, is. I ſhall not here enquire, whether 
ſome may not poſſibly have milapplied rheſe 
Principles, or have ftretched them further than 
they ought to have done, and by that means have 
led boch themſelves and others into great Mi- 
ſtakes, and no leſs Inconveniencies. What that 
Authority in every State or Country 15, to which 
ſuch a Suljeclion (as I have now been ſpeaking 
of) is due, and againſt which no Reſiſtance (no 
not to defend the Beft Cauſe, or the moſt Inno- 
cent Perſon in the World) may be uſed by any 
of the Community, is a Point which the Munici- 
pal Laws and Conſtitution of every State and 
Country muſt derermine : But that wherever that 
Supreme Power and Authority is lodged, or in 
vwhomtioever it reſides, to which God has com- 
manded us to be ſubject not only for Math, 
but alſo for Couſc.ence Jake ; concerning which 
St. Paul has laid down this Rule, Let every Soul 
be fubje:t to the Higher Powers; and St. Peter 
himſelf declared, that we muſt ſubmit to it for 
the Lord's Sake : We are bound to pay either an 
Active, or Paſſive Obedience to it; muſt either 
do what it requires, or ſuffer what it inflicts: 
Thisis without Controverſy the ſtanding Doctrine 
of Chriſtianity, and has been confirmed by the 
; Co of the beſt Chriſtians in all Ages of the 
Church. 
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if neither the Truth of our Religion perſecuted in 


over us; We muſt follow the Example of our 


the Sword againſt thoſe, to whom God has commit- 
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Which being ſo, let us go on finally (upon 
© theſe Principles) to conſider, _ 1 


III. What we are to judge of Thoſe, who; 
notwithſtanding ſo plain an Admonition, not only 
too the Sword, (tho* that had been too much) but 
cut off with it that Royal Perſon, who alone had 
the Rightful Power of it. 

* And here I cannot follow either a plainer or 
a ſurer Guide, than our Laws themſelves, which 
ſpeak not only with Authority, but Approbation 
too; and tell us, in effect, what the Senſe of the 
* whole Nation is, or at leaſt ought to be, both of 
© Them and their Proceedings. The Fa it ſelf 
© they call a Horrid, Execrable, Deteſtable Mur- 
der; an impious Fact, an unparallel'd Treaſon : 
The Court, which decreed it, a Traiterous Aſ- 
© ſembly, a prodigions and wunheard-of Tribunal. 
* The Perſous who thus unwarrantably drew the 
* Swordagainſt their own Sovereign, they brand as 
© a Parcel of wretched Men, deſperately wicked , 
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| © hardued in their Impiety. And laſtly, As to the 


© Principles upon which they proceeded, the ſame 
© Laws declare, That by the Undoubted and Fun- 
A damental Laws of this Kingdom, neither the Peers 
this Realm, nor the Commons, nor both toge- 
&« ther in Parliament, or out of Parliament, Colle- 
« ctively or Repreſentatively, nor any other Perſons 
&« whatſoever, ever had, have, hath, or ought to have, 
* any Coercive Power over the Perſons of the Kings 
« of this Realm, | 


Clerk reads on by Direction of the Managers. 


© Such is the Cenſure which our Laws have paſ- 
* ſed upon the Murder of our Royal Sovereign, and 
the Perſons who committed it : And the ſame is 
the Senſe which both the Word of God, and the 
e of all other Nations, teach us to have of 

oth. | 

For to allow that ſome Things had been done 
under the Authority of that Unfortunate Prince 
leſs regularly than were to have been wiſhed ; That 
the Prerogative had been ſtrained to an Exorbi- 


A A A A 


to complain, if not of the King himſelf, yet of 
thoſe who were about him, and ſhould have ad- 
viſed, and acted more moderately than they did. 
To grant that when the Parliament met, with 
which our Troubles began, it was excuſable, or 
even fitting for it to have redreſſed thoſe Grie- 
vances, and reduced the Prerogative within its 
juſt Bounds ; and that thoſe therefore who en- 
tred upon the proper Methods of doing this in a 


ther againſt the Perſon or Government of the 
King, were not to be blamed. Yet certainly, when 
this was done, and thereupon ſuch Acts were paſ- 
ſed, as not only abundantly repaired whatever the 
Subject had ſuffered before, but ſufficiently ſecu- 
red him againſt any more Invaſions, either of his 
Liberty or Property, for the Time to come ; for 
Men to proceed farther ſtill, and without any 
lawful Authority, or evident Neceſſity, enter into 
a War againſt their Sovereign, who had ſo far 

condeſcended to all their juſt Deſires, muſt needs 

have been as illegal as it was unreaſonable, and be- 

ſpeak thoſe whoſe did it, to have caken the Sword 

in that Senſe which our Saviour here forbad, and 

all good Men have ever condemned. 

© Had that Excellent Prince indeed never called 

© his laſt Parliament at all, nor given any Opportu- 


© nity to his People to redreſs their Grievances by 
8 the 
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tant Height, and the Subject too much provoked 


Parliamentary way, without any ill Deſigns, ei- 
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the proper Methods of it; had he not only con- 


tinued to inſiſt upon thoſe Pretenſions which tome 
had ſet up under the Shelter of his Authority, but 
ſo far improved them as utterly to ſet aſide the 
Laws of the Realm, and to act arbitrarily, act 
only without Law, but againſt it; and when no- 
thing elſe would do, had he choſen rather to de- 
ſort the Government, than to rule according to 
his own Oath, and the Fundamental Laws and 
Limications of it ; this might have warranted an 


opprefied People to take the Sword for the necel- 


their Religion and Liberties founded thereupon. 
But to take up Arms againſt a King, whole Ex- 
ceſſes had been moderate, and whoſe Neceſſities 
preſſed him, contrary to his own Inclinations, ro 
run into the moſt of them ; but eſpecially, who had 
already, without Force, not only freely redreſſed 
the Grievances of his People, but abundantly re- 


paired them, and ſecured them againſt the like 


Attempts for the future: This muſt needs have 

been an unwarrantable Enterprize; a War as un- 

juſtifiable in its Riſe, as it proved fatal in its Con- 
© ſequences. 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of Exeter's Sermon preached 
before Her Majeſty, on Her Majeſty's Acceſſion 
to the Throne. 


Clerk reads. Pag, 13, 14. Nay, tho' the 
Lats of our Earthly Governors ſhould in ſome 
Inftances be contrary to the Divine Laws, (upon 
which Suppoſition the Magiſtrate does certainly 
exceed the Bounds of his Commiſſion) yet this 
does not void their Authority, they are the Mini- 
ſters of God for all this; or elſe there were none 
that were ſo, there were none that could be call'd 
© ſo, when the Apoſtle wrote this Epiſtle: And 
there is a Duty lying on Subjects even in this 
Caſe, viz. not to oppoſe, nor reſiſt the Power, 
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thoſe Laws, which they can't, without {inning 
againſt God, yield an active Obedience to. 


Mr. Dodd. The next we ſhall offer to your Lord- 
ſhips, is the Biſhop of St. Aſaph's Sermon, preach'd 
before the Lord-Mayor, on the Thirtieth of Janu- 
ary, 1699. 

Clerk Reads. 

CHILD MAYOR: of 
ov non Die Februarii, 1698. Annoque 
Reg. Regis Willichni Tertii, Anglia, Cc. 
decimo. | 

© This Courc doth deſire Mr. Fleetwood to Print 

© his Sermon, preach'd at the Cathedral- 
Church of St. Paul, the Thirtieth of January 
© laſt, before the Lord-Mayor, Aldermen, 
and Citizens of this City. | 
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Goodfellow. 


Pag. 18. It is plain, that a Government can't 
* poſſibly ſubſiſt for any Time, where any Kind of 
© Violence is allowed againſt the Magiſtrate. We 
© ſee what wicked Work is made in ſome unhappy 
© States, where private Executions of Revenge be- 
© twixt Particulars are indulg'd, or frequently con- 
© nived at, But Government is at an end, where 
© Rulers are expoſed to Popular Aflaults, 


Mr. Phipps. My Lords, We ſhall now prodnce 
a Sermon, preach'd by the Biſhop of Carliſie before 


your Lordſhips, upon the Thirtieth of January, 
„ | . 


but quietly and patiently to ſuffer the Penalty of 


Carb reads.] Die Imse, 1 Fibruarii F705 
It is ordered by the Lords Spiritual and "os 
poral, in ; Parliament allembled, Thar 90 
Thanks of this Houſe ſhall be (and are e 
by) giren to the Lord Biſhop of Car- 05 
his Sermon preached before this Houfe 7. 
the Thirtieth of January laſt, in tlie Abb 5 
Church at Mfiminſter: And he is 
deſired to Print and Publiſh the fame. | 
Matth. Johnſon, Cler Parliamentoy 


Pag. 31. Our Foundations, 'tis to be hoped 
are not ſnaken by the Weight of thoſe many 
great and extraordinary Revolutions that "wa 
paſs d upon us. The All- wiſe Providence of God 
has frequently of late (and as ſome of us always 
thought, very graciouſly) exchanged our "ul 
nors: But if we ungratefully alter our Notions of 
the Divine Right of Government, and throw x 
our Antient and Primitive Rules of Obedience 
we ſhall make an unworthy Return for the Mer. 
cies we have received. | 


Mr. Phipps. We beg Leave to offer to your 
Lordſhips Three Sermons, preach'd before the 
Houſe of Commons; one preach'd before them by 
Doctor Eyre, upon January 30. 1707. 


Clerk reads.) Sabbat. 31 Die Jan, 1757. Or- 
* dered, That the Thanks of this Houſe be 9 
ven to Dr. Eyre, for the Excellent Sermon 
by him preach'd before this Houſe at St. 
' Margaret's Weſtminſter , Yeſterday , being 
the Day appointed for a Solemn Faſt and 
Humiliation, for the Murder of King Charles 
the Firſt : And that he be deſired to Print 
the ſame; and that Mr. Bridges, Mr. Chand. 
ler, the Lord William Powlett, and Mr. Eyre, 


do acquaint him therewith, 


Paul Joddrell, Cl. Dom. Com. 


* Let no Seditious and Antimonarchical Princi- 

ples be ſo much as once named among us, as be- 

cometh good Subjects, and good Chriſtians : Let 
no {ly Inſinuations of Male-Adminiſtration be 

ſuggeſted, no new Doctrines advanced, nor any 
old ones revived, whereby to leſſen the Security 

of the Crown, under the ſpecious Pretence of 
3 the Rights and Liberties of the Peo- 
3 


Mr. Dee. The next is Dr. Kennet's Sermon, 
preach'd before the Commons the 3oth of Jannu, 
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1705. 


Clerks read.] Jovis 31 Die Januarii, 1705. 
* Ordered, That the Thanks of this Houſe be 
* given to Dr. Kennet, Archdeacon of Hun- 
© tingdon, for the Sermon by him preached 
before this Houſe yeſterday, at St. Margs- 
* ret's Weſtminſter : And that he be deſired to 
Print the ſame. And that Sir Thomas Little- 
ton, Mr. Worſley, and Mr. King, do acquaint 
© him therewith. 


Paul Joddrel, Cl. Dom. Com. 


* This is the true Foundation of that common 

* Axiom, The King can do no wrong ; becaule 
© there is no Right nor Remedy againſt his Royal 
© Perſon. Or 
It was declarative of our Original Conſtitution, 
© that our Legiſlature, upon Occaſion of this Day 
© would have it expreſs'd, © That by the Undoubt- 
* edand Fundamental Laws of this Kingdom, nei- 


& ther the Peers of this Realm, nor the — 
- no 


LE 


1709. 
« nor both together, in Parliament, or out of Par- 
« 1;ament, nor the People Collectively, or Repre- 


* ſentatively, nor any other Perſons whatſoever, 


« ever had, have, or ought to have, any Coercive 
« Power over the Perſons of the Kings of this 
Realm. | 

Mr. Dee. My Lords, The next is Dr. Delaune's 
Sermon, preached before the Houſe of Commons, 
upon the zoth of January, 1702. 


Clerk reads.) © Luna 1 die Feb, 1702. Order- 
ed, That the Thanks of this Houſe be given 
© to Dr. Delaune, Vice-Chancellor of the Uni- 
© verlity of Oxford, for the Sermon by him 

© preach'd before this Houſe on Saturday laſt, 

at St. Margaret's Weſtminſter : And that he 
© be deſired to Print the ſame. And that Mr. 

* Bridges, Mr. Broniley, and Mr. Rowney, do 


© acquaint him therewith. 


Paul Jodrell, Cl. Dom. Com. 


Pag. 10. The Civil Laws of a Country are in 
* the Nature of Articles of Agreement between the 
Rulers and their Subjects; Duty and Obedi- 
* ence are ſecur'd on one Hand, and on the other, 
Protection in Civil Rights. If the Subject breaks 
© his Part of the Covenant, 
Puniſhment is at Hand; and if the Supreme Pow- 
er breaks his, his Puniſnment is no leſs certain, 
tho' more remote; for he is guilty before God, 
who is his Ruler, tho” it is impoſſible he ſhould 
be accountable for it in his own Dominions, for 
that would infer a Power Superior to the Supreme, 
which is a flat Contradiction. 


Mr. Dodd. Your Lordſhips obſerve by all theſe 
Sermons, how generally this Point is laid down, 
without making any Exception ; and yet I don't 
doubt, but that there is an Exception included in 
every one of theſe; yet it is always laid down in 
general Terms: And we deſire that the ſame Ex- 
ception may be allowed to the Doctor, as is to all 
theſe: And if he has erred, he can only be ſaid, 
Errare cum Patribus. | 

Mr. Phipps. My Lords, We have thus far made 
good our Defence, That this is the Doctrine of the 

Church of England; That the Fathers of the 
Church have always avow'd it ; 'That it has been 
preach'd in the ſame Terms in which the Doctor 
has preach'd it, ever ſince Her Majeſty's Acceſſion 
to the Throne, and no Objection has been made to 
it till now ; and that it has been approv'd by both 
Houſes of Parliament, and by Her Majeſty. We 
will now proceed to ſhew, that it is confirm'd by 
ſeveral Acts of Parliament: The firſt is in the 12th 
of Charles II. C. 30. | 


Cl. ck reads.) * And be it hereby declared, That 
by the Undoubted and Fundamental Laws of this 
Kingdom, neither the Peers of this Realm, nor 

the Commons, nor both together, in Parliament, 
or out of Parliament, nor the People Collectively 
or Repreſentatively, nor any other Perſons what- 
ſoever, ever had, have, hath, or ought to have, 


any Coercive Power over the Perſons of the Kings 
of this Realm. 


Mr. Dodd. The next Act of Parliament we ſhall 


read to your Lordſhips, is the Corporation-AR, 13 
Car, I], . | 


„ Clerk reads. I A. B. do declare and believe, 
f That it is not Lawful, upon any Pretence whatſo- 
„ ver, to take up Arms againſt the King; and that 
- 4 do abhor that Traiterous Poſition, of taking Arms 
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for High-Crimes and Miſdemeanors. 


(as J may call it) his 


751 
* by his Authority againſt his Perſon, or againſt thoſe that 
© are commiſſioned by him, So help me God, 

Mr. Dodd. This is a Genera! Oath, to be taken 


by all the Officers of Corporations. 
Sir of. Fekyl. I can't but obſerve, my Lords, 


that it is alittle extraordinary, the Doctor's Coun- 


cil ſhould open this Act of Parliament, and offer it 


to be read, and not inform your Lordſhips that it is 


repealed. | | 

Mr. Dodd. My Lords, We did open it that it 
is repealed ; but we did inſiſt, That as this Oath 
had been taken by all Officers of Corporations ſo 
many Years, ſo it was then a true Propoſition, and 
{ill remains fo, altho' it be repealed : That Repeal 
don't make the Propoſition falſe. | 
Mr. Phipps. We admit, my Lords, that in the 
AQ for abrogating the Oaths, and appointing others, 
this Paragraph was omitted. But what we offer it 
for, is, to ſhew that this Doctrine has been ſworn 
to by moſt of the Great Men, and all the Great 
Officers of England, for ſo many Years together. 

Mr. Dodd. My Lords, The next is the Militia 
Act, 13 @& 14 Car. II. Cap. 3. We deſire to read 
the Preamble of that Act, and then the Oath ap- 
pointed to be taken. | 


Clerk reads, | Foraſmuch as within all His 
* Majeſty's Realms and Dominions, the Sole and 
© Supreme Power, Government, Command and 
© Diſpoſition of the Militia, and of all Forces by 
© Sea and Land, and of all Forts and Places of 
© Strength, is, and (by the Laws of Eagland) ever 
* was the undoubted Right of His Majeſty, and 
his Royal Predeceſſors, Kings and Queens of 
England ; And that both, or either of the Houſes 
of Parliament, cannot, nor ought to pretend to 
the ſame; nor can, nor lawfully may, raiſe or 
levy any War, Oiicnſive or Defenſive, againſt His 
Majeſty, his Heirs, or Lawful Succeſſors: And 
yet the contrary thereof hath of late Years been 
© practiſed, almoſt to the Ruin and Deſtruction of 
* this Kingdom : And during the late Uſurped 
© Governments, many evil and rebellious Principles 
© have been inſtilled into the Minds of the People 
© of this Kingdom, which may break forth, unleſs 
prevented, to the Diſturbance of the Peace and 
Quiet thereof. + 


*(. 18. 1A.B. do declare and believe, That it 
is not lawful, upon any Pretence whatſoever, to take 
up Arms againſt the King: And that J do abhor 
that Traiterous Poſition, That Arms may be taken 
by his Authority againſt his Perſon, or againſt thoſe 
that are commiſſioned by him, in Purſuance of ſuch 
Military Commiſſions. So help me God. 


Mr. Dee. My Lords, The next is the AR of 
Uniformity, 13 & 14 Car. II. Cap. 4. 


_ Clerk reads] And be it further enacted by the 
Authority aforeſaid, That every Dean, Canon, 
and Prebendary of every Cathedral or Collegiate 
Church, and all Maſters and other Heads, Fel- 
lows, Chaplains, and Tutors of or in any College, 
Hall, Houſe of Learning, Hoſpital, and every 
Publick Profeſſor and Reader in either of the Uni- 
verſities, and in every College elſewhere, and eve- 
ry Parſon, Vicar, Curate, Lecturer, and every 
other Perſon in Holy Orders, and every School- 
maſter keeping any publick or private School, and 
every Perſon inſtructing or teaching any Youth in 
any Houſe or private Family as a Schoolmaſter, 
who upon the firſt Day of May, which ſhall be 
in the Year of our Lord God, 1662. or at any 


Time 
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Time thereafter, ſhall be incumbent, or have Poſ- 
ſeſſion of any Deanery, Canonrv, Prebend, Ma- 
ſterſnip, Headſhip, Fellowſhip, Profeſſor's Place, 
or Reader's Place, Parſonage, Vicarage, or any 
other Eccleſiaſtical Dignity or Promotion, or any 
Curate's Place, Lecture or School, or ſhall in- 
ſtruct or teach any Youth as Tutor or School- 
maſter, ſhall before the Feaſt-Day of St. Bartho- 
lomew, which ſhall be in the Year of our Lord, 
1662. or at or before his or their reſpective Ad- 
miſſion to be Incumbent, or have Poſſeſſion afore- 
ſaid, ſubſcribe the Declaration or Acknowledg- 


ment following 3 (ſcilicet,) 
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© I A. B. do declare, That it is not lawful, upon any 
* Pretence whatſoever, to take Arms againſt the Ring; 
© and that I do abhor that Traiterous Pofition, of taking 
© Arms by bis Authority againſt his Perſon, or againſt 
© thoſe that are commiſſioned by him Aud that I will 
© Conform to the Liturgy of the Church of England, as 
© it is now by Law Eſtabliſhed. And I do declare, That 
hold there lies no Obligation upon me, or any other 
© Perſon, from the Oath commonly called The Solemn 
© League and Covenant, to endeavour any Change or 
© Alteration of Government either in Church or State; 
nud the ſame was in it ſelf an unlawful Oath, and 
© impoſed upon the Subjefts of this Realm, againſt the 
© known Laws aud Liberties of this Kingdom. 


Mr. Phipps. 'The Reaſon of our Reading this, 


is to let your Lordſhips fee, what Obligations were 


on all Clergymen to ſubſcribe this Declaration ; and 
then we ſubmit it to your Lordſhips Judgment, 


whether the Doctor is Criminal for Preaching that 


which all Parſons were (before that Act was repeal- 
ed) obliged to Subſcribe, in order to qualify them- 
ſelves for Preaching. And I beg Leave jutt to ob- 


ſerve to your TL ordſhips, That by 16 Car. II. the 


Act for Select Veſtries, all Veſtrymen were obliged 
to Subſcribe the ſame Declaration. | 
Mr. Dodd. My Lords, there are Two other 
Acts, but I think we need not read them, becauſe 
they were ſo lately made: The one is for the Aſſo- 
ciation, the other for the Abjuration, which is taken 


| almoſt every Day in Weſtminſter- Hall. 


Mr. Phipps. If your Lordſhips pleaſe, we ſhall 


offer nothing more on this Article, but only ſome 


Part of his late Majeſty's Declaration, to ſhew that 
there was ſome Reaſon for what the Doctor ſaid of 
his late Majeſty's diſclaiming all manner of Re- 
ſiſtance. 

Sir Joſeph Jekyll. My Lords, I perceive they 
are going to read ſome Part of his late Majeſty's 
Declaration : We ſhould have offered ſome Part of 
that Declaration, as a Material Proof againſt the 
Doctor; but we would not produce any Papers as 
Evidence, which are not ſo ; tho' we allow that to 
the Doctor. But ſince it is produced as Evidence 
for the Doctor, I deſire it may be read quite 


through. | 
Clerks reads.] © The Declaration of his Highneſs, 


William Henry, by the Grace of God, Prince 
© of Orange, &c. of the Reaſons inducing him 
to appear in Arms in the Kingdom of England, 
© for preſerving of the Proteſtant Religion, and for 
© reſtoring the Laws and Liberties of England, 
© Scotland, and Ireland. | 


1. I is both certain and evident to all Men, 
I That the Publick Peace and Happineſs of 
any State or Kingdom cannot be preſerved, where 
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the Laws, Liberties, and Cuſtoms Eſtabliſhed by 


* the Lawful Authority in it, are openly tranſgret. 


{ed and annulled : More eſpeciall 

Alteration of Religion is ore 97 Ing 
Religion which is contrary to Law, is endeavour F 
to be introduced: Upon which thoſe who A N 
moſt immediately concerned in it, are indiſ. 5 
ſibly bound to endeavour to preſerve and = 
rain the Eſtabliſhed Laws, Liberties and Cuſtoms 
and above all, the Religion and Worſhip . 
God that is eſtabliſhed among them; and to take 
ſuch an effectual Care, that the Inhabitants of 
the ſaid State or Kingdom, may neither be de- 
prived of their Religion, nor of their Civil Right 
Which is ſo much the more neceſſary, becauſe the 
Greatneſs and Security, both of Kings, Royal Fa- 
milies, and of all ſuch as are in Authority, as well 
as the Happineſs of their Subjects and People, de- 
pend in a moſt eſpecial manner upon the exact 
Obſervation and Maintenance of theſe their Lans 
Liberties and Cuſtoms. ; 
* 2. Upon theſe Grounds it is, that we cannot 
any longer forbear to declare, That to our great 
Regret, we ſee that thoſe Counſellors, who have 
now the Chief Credit with the King, have over- 
turned the Religion, Laws and Liberties of thoſe 
Realms, and ſubjected them in all Things rela- 
ting to their Conſciences, Liberties and Properties, 
to Arbitrary Government ; and that not only by 
ſecret and indirect Ways, but in an open and un- 
diſguized Manner. =: 

3. Thoſe Evil Counſellors, for the advancing 
and colouring this with ſome plauſible Pretexts, 
did invent and ſet on foot the King's Diſpen/ing 
Power ; by virtue of which, they pretend, that, 
according to Law, he can ſuſpend and diſpenſe 
with the Execution of the Laws that have been 
enacted by the Authority of the King and Par- 
liament, for the Security and Happinels of the 
Subject, and ſo have rendered thoſe Laws ot no 
Effect : Tho' there is nothing more certain, than 
that as no Laws can be made, but by the joint 
Concerrence of King and Parliament ; ſo like- 
wiſe Laws ſo enacted, which ſecure the Publick 
Peace and Safety of the Nation, and the Lives 
and Liberties of every Subject in it, cannot be re- 
pealed or ſuſpended but by the ſame Autho- 
rity. | 

* 4. For tho' the King may pardon the Puniſh- 
ment that a Tranſgreſſor has incurred, and to 
which he is condemned, (as in the Caſes of Trea- 
ſon or Felony) yet it cannot be with any Colour 
of Reaſon inferred from thence, that che King can 
entirely ſuſpend the Execution of thoſe Laus e- 
lating to Treaſon or Felony ; unleſs it is pretend- 
ed, that he is cloathed with a Deſpotick and Ar- 
bitrary Power; and that the Lives, Liberties, Ho- 
nours and Eſtates of the Subjects, depend wholly 
on his good Will and Pleaſure, and are entirely 
ſubject to him; which muſt infallibly follow, on 
the King's having a Power to ſuſpend the Execu- 
tion of the Laws, and to diſpenſe with them. 
* 5. Thoſe Evil Couſellors, in order to the gi- 
ving ſome Credit to this ſtrange and execrable 
Maxim, have ſo conducted the Matter, that they 
have obtained a Sentence from the Judges, decla- 
ring, That this Diſpenſing Power is a Right be- 
longing to the Crown : As if it were in the Power 
of the Twelve Judges to offer up the Laws, Rights, 
and Liberties of the whole Nation to the King, 
to be diſpoſed of by him arbitrarily, and at his 


Pleaſure ; and expreſly contrary to Laws * 
2 : 
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he Security of the Subjects. In order to the 
1 this ——— thoſe Evil Counſellors 
did before-hand examine ſecretly the Opinion of 
the Judges, and procured ſuch of them as could not 
in Conſcience concur in ſo pernicious a Sentence, 
to be turned out, and others to be ſubſtituted in 
their rooms, till by the Changes which were made 
in the Courts of Judicature, they at laſt obtained 
that Judgment. And they have raiſed ſome to 


thoſe Truſts, who make open Profeſſion of the 


Popiſh Religion, though thoſe are by Law rendred 
incapable of all ſuch Employments. : 

© 5. It is alſo manifeſt and notorious, That as his 
Majeſty was, upon his coming to the Crown, re- 
ceived and acknowiedg'd by all the Subjects of 
England, Scotland, and Ireland, as their King, 
without the leaſt Oppoſition, tho' he made then 
open Profeſſion of the Popiſh Religion; ſo he did 
then promiſe, and ſolemnly ſwear at his Corona- 
tion, That he would maintain his Subjects in the 
free Enjoyment of their Laws and Liberties; and 
in particular, that he would maintain the Church 
of England as it was eſtabliſh'd by Law, It is like- 
wiſe certain, that there have been at divers and 
ſundry Times ſeveral Laws enacted for the Preſer- 
vation of thoſe Rights and Liberties, and of the 
Proteſtant Religion; and among other Securities, 
it has been enacted, That all Perſons whatſoever, 
that are advanced to any Eccleſiaſtical Dignity, or 
to bear Office in either Univerſity, as likewiſe all 
other that ſhould be pur in any Employment, Civil 
or Military, ſhould declare that they were not 
Papiſts, but were of the Proteſtant Religion, and 
that by their taking of the Oaths of Allegiance and 
Supremacy, and the Teſt; yet theſe Evil Coun- 
ſellors have in effect annulled and aboliſhed all 
thoſe Laws, both with Relation to Eccleſiaſtical 


and Civil Employments. 


© 7. In order to Eccleſiaſtical Dignities and Offices, 
they have not only without any Colour of Law, 
but againſt moſt expreſs Laws to the contrary, ſet 
up a Commiſſion, of a certain Number of Perſons, 
to whom they have committed the Cognizance 
and Direction of all Eccleſiaſtical Matters; in the 
which Commiſion there has been, and ſtill is 
one of His Majeſty's Miniſters of State, who 
makes now publick Profeſſion of the Popiſh Reli- 
gion, and who at the time of his firſt profeſſin 

it, declared that for a great while before he had 
believed that to be the only true Religion. By all 
this, the deplorable State to which the Proteftant 
Religion is reduced, is apparent, ſince the Affairs 
of the Church of England are now put into the 
Hands of Perſons who have accepted of a Com- 
miſſion that is manifeſtly illegal, and who have 
executed it contrary to all Law; and that now one 
of their chief Members has abjured the Proteſtant 
Religion, and declared himſelf a Papiſt; by which 
he 1s become uncapable of holding any publick 
Employment. The ſaid Commiſſioners have hi- 
therto given ſuch Proof of their Submiſſion to the 
Directions given them, that there is no Reaſon to 
doube, but they will {till continue to promote all 
ſuch Deſigns as will be moſt agreeabſe to them. 
And thoſe Evil Counſellors take Care to raiſe none 
to any Eccleſiaſtical Dignities, but Perſons that 
have no Zeal for the Proteſtant Religion, and that 
no hide their Unconcernedneſs for it, under the 
ſpecious Pretence of Moderation. The ſaid Commiſ- 
ſioners have ſuſpended the Biſhop of London, only 
becauſe he refuſed to obey an Order that was ſent 
—_ ro * a worthy Divine, without fo 

oh . 
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much as citing him before him to make his own 
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Defence, or obſerving the common Forms of Pro- 
ceſs. They have turned out a Preſident choſen by 
the Fellows of Magdalen College, and afrerwards 
all the Fellows of that College, without ſo much 
as citing them before any Court that covld take 
legal Cognizance of that Affair, or obtaining any 
Sentence againſt them by a competent Judge, 
And the only Reaſon that was given for turning 
them out, was their refuſing to chuſe for their 
Preſident, a Perſon that was recommended to them 
by the — of thoſe Evil Counſellors; tho 
the Right of a Free Election belonged undoubtedly 
to them. But they were turned out of their Free- 
holds contrary to Law, and to that expreſs Provi- 
ſion in the Magna Charta, That no Man ſhall loſe 
Life or Goods, but by the Law of the Land. And 
now theſe Evil Counſellors have put the ſaid Col- 
lege wholly into the Hands of Papiſts, tho' as is 
aboveſaid, they are incapable of all ſuch Employ- 
ments, both by the Law of the Land, and the 
Statutes of the College. Theſe Commiſſioners 
have alſo cited before them all the Chancellors and 
Arch-deacons of England, requiring them to certi- 
fy to them the Names of all ſuch Clergymen as 
have read the King's Declaration for Liberty of 
Conſcience, and of ſuch as have not read it ; with- 
out conſidering that the reading of it was not en- 
joined the Clergy by the Biſhops, who are their 
Ordinaries. The Illegality and Incompetency of 
the ſaid Court of the Eccleſiaſtical Commiſſio- 
ners was ſo notoriouſly known, and it did fo evi- 
dently appear that it tended to the Subverſion of 
the Proteſtant Religion, that the moſt Reverend 
Father in God, William Archbiſhop of Canterbury, 
Primate and Metropolitan of all England, ſeein 
that it was raiſed for no other End but to oppreſs 
ſuch Perſons as were of eminent Virtue, Learning 
and Piety, refuſed to fit, or to concur in it. 

© 8. And tho' there are many expreſs Laws a- 
gainſt all Churches or Chapels for the Exerciſe of 
the Popiſh Religion, and alſo againſt all Monaſte- 
ries and Convents, and more particularly againſt - 
the Order of the Jeſuits; yet thoſe Evil Coun- 
ſellors have procured Orders for the building of 
ſeveral Churches and Chapels for the Exerciſe of 
that Religion. They have alſo procured divers 
Monaſteries to be erected ; and in Contempt of 
the Law, they have not only ſer up ſeveral Colleges 
of Jeſuits in divers Places for the corrupting of 
the Youth, but have raiſed up one of the Order to 
be a Privy-Counſellor, and a Miniſter of State. 
By all which they do evidently ſhew, that they 
are reftrained by no Rules of Law whatſoever ; 
but that they have ſubjected the Honours and 
Eſtates of the Subjects, and the eftabliſh'd Religion 
to a Deſpotick Power, and to Arbitrary Govern- 
ment, In all which they are ſerved and feconded 
by thoſe Eccleſiaſtical Commiſſioners. | 


© 9. They have alſo followed the ſame Methods 


with relation to Civil Affairs; for they have pro- 
cured Orders to examine all Lords-Lieutenants, 
Deputy-Lieutenants, Sheriffs, Juſtices of Peace, 
and all others that were in any Publick Employ- 
ment, if they would concur with the King in the 
Repeal of the Teſt and Penal Laus; and all ſuch 
whoſe Conſciences did not ſuffer them to comply 
with their Deſigns, were turned out, and others 
were put in their Places, who they believed would 
be more compliant to them in their Deſigns of de- 
feating the Intent and Execution of thoſe Laws 


which had been made with ſo much Care and 
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Caution for the Security of the Proteſtant Religion. 
And in many of theſe Places they have put pro- 
feſſed Papiſts, tho' the Law has diſabled them, 
and warranted the Subjects not to have any Re- 
gard to their Orders. | 

* 10. They have alſo invaded the Privileges, and 
ſeized on the Charters of moſt of thoſe Towns 
thar have a Right to be repreſented by their Bur- 
gefles in Parliament, and have procured Surrenders 
to be made of them, by which the Magiſtrates in 


them have delivered up all their Rights and Pri- | 


vileges, to be diſpoſed of at the Pleaſure of thoſe 
Evil Counſellors, who have thereupon placed new 
Magiſtrates in thoſe 'Towns,ſfuch as they can moſt 
entirely confide in; and in many of them they 
have put Popiſh Magiſtrates, notwithſtanding the 
Incapacities under which the Law has put them. 

* 11. And whereas no Nation whatſoever can 
ſubſiſt without the Adminiſtration of good and 
impartial Juſtice, upon which Mens Lives, Liber- 
ties, Honours and Eſtates do depend, thoſe Evil 
Counſellors have ſubjected theſe to an Arbitrary 
and Deſpotick Power. In the moſt important 
Affairs, they have ſtudied to diſcover, before-hand, 
the Opinion of the Judges, and have turned out 
ſuch as they found would not conform themſelves 
to their Intentions, and have put others in their 
Places, of whom they were more aſſured, without 
having any Regard to their Abilities. And they 
have not ſtuck to raiſe even profeſſed Papiſts to the 
Courts of Judicature, notwithſtanding their Incapa- 
city by Law, and that no Regard is due to any Sen- 
tences flowing from them. They have carried this 
ſo far, as to deprive ſuch Judges, who in the com- 
mon Adnuniſtration of Juſtice, ſhewed that they 
were governed by their Conſciences, and not by 
the Directions which the others gave them. By 
which it is apparent, that they deſign to render 
themſelres the abſolute Maſters of the Lives, Ho- 
nours and Eſtates of the Subjects, of what Rank 
or Dignity ſoever they may be; and that without 
having any Regard either to the Equity of the 
Cauſe, or to the Conſciences of the Judges, whom 
they will have to ſubmit in all things to their own 
Will and Pleaſure ; hoping by ſuch Ways to in- 
timidate thoſe who are yet in Employment, as 
alſo ſuch others, as they ſhall think fit to put in 
the Rooms of thoſe whom they have turned out ; 
and to make them ſee what they muſt look for, 


if they ſhould at any time act in the leaſt contrary | 


to their gocd-liking ; and that no Failings of that 
kind are pardoned in any Perſons whatſoever. A 
great deal of Blood has been ſhed in many Places 
of the Kingdom, by Judges governed by thoſe 
Evi] Counſellors, againſt all the Rules and Forms 
of Law, without ſo much as ſuffering the Perſons 
that were accuſed to Plead in their own De- 
fence. | | | 

* 12. They have alſo, by putting the Admini- 
ſtration of Juſtice in the Hands of Papiſts, brought 
all the Matters of Civil Juſtice into great Uncer- 
tainties; with how much Exactneſs and Juſtice 
loever that theſe Sentences may have been given. 
For fince the Laws of the Land do not only exclude 
Papiſts from all Places of Judicature, but have put 
them under an Incapacity, none are bound to ac- 
knowledge or to obey their Judgments, and all 
Sentences given them are null and void of them- 
lelves: So that all Perſons who have been caſt 
in Trials before ſuch Popiſh Judges, may juſtly 
look on thelr pretended Sentences, as having no 
more Force than the Sentences of any private 


181. The Trial of Henry Sacheverell D. D. 9 Ann. 


or unauthoriz'd Perſon whatſoever. So deplorable 
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© been guilty of ſome enormous Crime. They a 


is the Caſe of the Subjects who are obliged to an- 
{wer to ſuch Judges, that muſt in all things ſtick 
to the Rules which are ſet them by thoſe Evil 
Counſellors, who, as they raiſed them up to thoſe 
Employments, ſo can turn them out of them at 
Pleaſure, and who can never be eſteemed Law ful 
Judges ; ſo that all their Sentences are in the 
Conſtruction of the Law of no Force and Efficacy, 
They have likewiſe diſpoſed of all Military Em- 


have not only excluded Papiſts from all ſuch Em- 
ployments, but have in particular provided, that 
they ſhould be diſarm'd ; yet they, in Contempt oſ 
theſe Laws, have not only arm'd the Papiſts, but 
have likewiſe raifed them up to the greateſt Mili 
tary Truſt both by Sea and Land; and tha: 
Strangers, as well as Natives, and Liſb, as wo!! 
as Eugliſo; that fo by thoſe Means, having ren- 
dred themſelves Maſters both of the Affairs of the 
Church, of the Government, of the Nation, and 
of the Courts of Juſtice, and ſubjected them alt 
to a Deſpotick and Arbitrary Power, they might 
be in a Capacity to maintain and execute theiy 
wicked Deſigns, by the Aſſiſtance of the Army, 
and thereby to enſlave the Nation. : 
* 13. The diſmal Effects of this Subverſion of 
the Eſtabliſn'd Religion, Laws, and Liberties in 
England, appear more evidently to us, by what we 
ſee done in fre/and; where the whole Gorern- 
ment is put in the Hands of Papiſts, and where 
all the Proteſtant Inhabitants are under the daily 
Fears of what may be juſtly apprehended from the 
Arbitrary Power which 1s ſet up there ; which 
has made great Numbers of them leave that King- 
dom, and abandon their Eſtates in it, remembring 
well that Cruel and Bloody Maſſacre which fell 
out in that Iſland in the Year 1641. 

* 14. Thoſe Evil Counſellors have alſo prevailed 
with the King to declare in Scotland, That he is 
cloathed with Abſolute Power, and that all the 
Subjects are bound to obey Dim without Reſerve : 
Upon which he has aiivined an Arbitrary Power 
both over the Religion and Laws of that King- 
dom ; from all which it is apparent, what is to 
be looked for in England, as ſoon as Matters are 
duly prepared for it. 

15. Thoſe great and inſufferable Oppreſſions, 
and the open Contempt of all Law, together with 
the Apprehenſions of the {ad Conſequences that 
muſt certainly follow upon it, have put the Sub- 
je&s under great and juſt Fears; and have made 
them look after ſuch Lawful Remedies as are al- 
lowed of in all Nations ; yet all has been without 
Effect. And thoſe Evil Counſellors have endes. 
voured to make all Men apprehend the Loſs of 
their Lives, Liberties, Honours, and Eſtates, i 
they ſhould go about to preſerve themſelves from 
this Oppreſſion by Petition, Repreſentations, or 
other Means authoriz'd by Law. Thus did they 
proceed with the Archbiſhop of Canterbury, and 
the other Biſhops, who having offer'd a mo 
humble Petition to the King, in Terms full of Re- 
ſpect, and not exceeding the Number limited by 
Law ; in which they ſet forth in ſhort, the Rea- 
ſons for which they could not obey that Order, 
which, by the Inſtigation of thoſe Evil Counſellors, 
was ſent them, requiring them to appoint their 
© Clergy to read in their Churches the Declaration 
© for Liberty of Conſcience ; were ſent to Priſon, 


and afterwards brought to a Trial, as if they . 
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ployments in the fame manner; for tho” the Laws, 


1709. 
- ly obliged to defend themſelves in that Pur- 
E fait bur to . before profeſs'd Papiſts, who 
gad not taken the Teſt, and by Conſequence were 
Men whoſe Intereſt led them to condemn them; 
and the judges that gave their Opinions in their 
< Favours, were thereupon turned out. | 

© 16. And yet it cannot be pretended, that any 
Kings, how great ſoever their Power has been, 
and how Arbitrary and Deſpotick ſoever they have 
© been in the Exerciſe of it, have ever reckon d it 
© 1 Crime for their Subjects to come in ail Submiſſi- 
on and Reſpect, and in a due Number, not ex- 
ceeding the Limits of the Law, and repreſent to 
them the Reaſons that made it impoſſible for them 
to obey their Orders. Thoſe Evi! Counſellors 


minal, only becauſe he ſaid, That rhe Subjects 


Juſtice of Peace ; though it is evident, that they 
being by Law rendred incapable af all ſuch Truſts, 
no Regard is due to their Orders. his being the 
Security which the People have by the Law for 
their Lives, Liberties, Honours, and Eſtates, that 
they are not to be ſubjected to the Arbicrary Pro- 
ceedings of Papiſts, that are contrary to Law put 
into any Employments Civil or Military. 

© 17. Both We our ſelves, and our Deareſt and 
moſt Entirely Beloved Conſort the Princeſs, have 
endeavoured to ſignify, in Terms full of Reſpect 
to the King, the juſt and deep Regret which all 
theſe Proceedings have given us; and in Com- 
pliance with his Majeſty's Deſires ſignified to us, 
We declared both by Word of Mouth, to his En- 
voy, and in Writing, what our Thoughts were, 
touching the Repealing of the Teſt and Penal 
Laws ; which We did in ſuch a manner, that We 
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the Peace of thoſe Kingdoms, and a happy Agree- 
ment among the Subjects of all Perſuaſions, might 
have been ſettled: But thoſe Evil Counſellors 
have put ſuch ill Conſtructions on theſe our 
good Intentions, that they have endeavoured to 
alienate the King more and more from us; as if 
We had deſigned to diſturb the Quiet and Happi- 
neſs of the Kingdom. 

* 18. The laſt and great Remedy for all thoſe 
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ed Counſellors; But this could not be yet com- 
paſſed, nor can it be eaſily brought about. For 
thoſe Men apprehending, that a Lawful Parlia- 
ment being once aſſembled, they would be brought 
to an Account for all their open Violations of 
Law, and for their Plots and Conſpiracies againſt 
the Proteſtant Religion, and the Lives ard Liber- 
ties of their Subjects; they have endeavoured, 
under the ſpecious Pretence of Liberty of Conſcieuie, 
firſt to ſow Diviſions among Proteſtants, be- 


Diſſenters : The Deſign being laid to engage Pro- 
teſtants, that are all equal'y concerned to proterve 
themſelves from Popiſh Oppreſſion, into mutual 
Quarrellings, thac ſo by theſe, ſome Advancages 
might be given to them to bring about their Pe- 
ſigns; and that both in the Election of Mem- 
bers of Parliament, and afterwards in the Par— 
lament itſelf. For they ſee well, chat if ail pro- 
teſtants could enter into a mutual good Under- 
ſtanding one with another, and concur together in 
the preterving of their Religion, it would not be 
: poſſible for them to compass their wicked Ends. 
. They have alſo required all Perſons, in the ſe- 
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have alſo treated a Peer of the Realm as a Cri- 


were not bound to obey the Orders of a Popiſh | 


hoped We had propoſed an Expedient, by which 


Evils, is the Calling of a Parliament, for ſecuring 
the Nation againſt the evil Practices of thoſe wick-_ 


tween thoſe of the Church of England and the 
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veral Counties of England, that either were in 


* any Employment, or were in any conſiderable 
* Efteem, to declare before-hand, that they would 
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concur in the Repeal of the Teft and Penal Laus; 
and that they would give their Voices in the Ele- 
cons to Parliament, only for ſuch as would con- 
cur in it. Such as would .not thus pre-engage 
themſelves, were turned out of all Employments ; 
and others who enter'd into thoſe Engagements, 
were put in their Places, many of them being 
Papiſts. And contrary to the Charters and Pri- 
vileges of thoſe Boroughs that have a Right to 
ſend Burgeſſes to Parliament, they have ordered 
ſuch Regulations to be made, as they thought fic 
and neceſſary, for aſſuring themſelves of all the 
Members that are to be choſen by thoſe Corpora- 
tions: And by this means they hope to avoid 
that Puniſnment which they have deſerved ; tho 
ic is apparent, that all Acts made by Popiſh Ma- 
giſtrates, are null and void of themſelves. So that 
no Parliament can be Lawful, for which the E- 
lections and Returns are made by Popiſh She- 
riffs and Mayors of Towns ; and therefore as 
long as the Authority and Magiſtracy is in ſuch 
Hands, it is not poſſible to have any Lawful Par- 
liament. And tho' according to the Conſtitution 
of the Engliſh Government, and immemorial 
Cuſtom, all Elections of Parliament-Men ought 
to be made with an entire Liberty, without any 
Sort of Force, or the requiring the Electors to 
chuſe ſuch Perſons as ſhall be named to them; 
and the Perſons thus freely elected, ought to give 
their Opinions freely, upon all Matters that are 
brought before them ; having the Good of the 
Nation ever before their Eyes, and following in 
all Things the Dictates of their Conſcience ; yet 
now the People of England cannot expect a Re- 
medy from a Free Parliament, legally called and 
choſen. But they may, perhaps, ſee one called, 
in which all Elections will be carried by Fraud 
or Force ; and which will be compoſed of ſuch 
Perſons, of whom thoſe Evil Counſellors hold 
themſelves well aſſured ; in which all Things will 
be carried on according to their Direction and 
Intereſt, without any Regard to the Good or 
Happineſs of the Nation. Which may appear 


evidently from this, That the ſame Perſons tried 


rhe Members of the laſt Parliament, to gain them 
to conſent to the Repeal of the Tet and Penal 
Laws; and procured that Parliament to be diſ- 
ſolved, when they found that they could not, nei- 
ther by Promiſes nor Threatnings, prevail with 
the Members to comply with their wicked De- 
ſigns. 

19. But to crown all, There are great and vio- 
lent Preſumptions, inducing us to believe, that 
thoſe Evil Counſellors, in order to the carrying 
on of their ill Deſigns, and to the gaining to 
chemſelves the more Time for the effecting of 
them, (for the encouraging of their Complices, 
and for the Diſcouraging of all good Subjects) 
have publiſhed, That the Queen hath brought 


forth a dn; tho' there have appeared, both du- 


ring the Queen's pretended Bigneſs, and in the 
Manner in which the Birth was managed, ſo ma- 
ny juſt ard viſible Grounds of Suſpicion, that not 
only we our ſelves, but all the good Subjects of 
thoie Kingdoms, do vehemently ſuſpect, that the 


Pretended Prince of J/ales was not born by the 


Queen. Aad it is notoriouſly known to all the 


World, that many both doubted of the Queen's 
* Bigneſs, and of the Birth of the Child; and yet 
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© there was not any ore Thing done to ſatisſy them, 
or to put an End to their Doubts. 

© 20. And ſince our Deareſt and moſt entirely- 
Beloved Conſort the Princeſs, and likewiſe We 
Our Selves hare ſo great an Interetc in this Mat- 
ter, and ſuch a Right (as all the World knows) to 
the Succeſſion to the Crown : Since alfo the Eng- 
liſh did in the Year 1672. when the States-Gene- 
ral of the United Provinces were invaded in a 
moſt un juſt War, uſe their utmoſt Endeavours to 


by their ſo doing, they run the Hazard of loſing 
both the Favour of the Court, and their Employ- 
ments: And fince the Engliſh Nation has ever 
teſtified a moſt particular Affection and Eſteem, 
both to Our Deareſt Conſort the Princeſs, and to 
Our Selves, We cannot excuſe Our Selves from 
elpouſing their Intereſts, in a Matter of ſuch high 
Conſequence; and from contributing all that lies 
in Us, for the maintaining both of the Proteſtant 


Kingdoms, and for the ſecuring ro them the con- 
tinual Enjoyment of all their juſt Rights, To the 
doing of which, We are moſt earneſtly ſollicited 
by a great many Lords, both Spiritual and Tem- 
poral, and by many Geatlemen, and other Sub- 
jects of all Ranks. | | 
© 21. Therefore it is, that We have thought fir 
to go over to England, and to carry over with 
us a Force, ſufficient by the Bleſſing of God, to 
defend us from the Violence of thoſe Evil Coun- 
ſellors. And We being deſirous that our Intenti- 
ons in this may be rightly underſtood, have, for 
this End, prepared this Declaration, in which, as 
we have hitherto given a True Account of the 


to declare, That this our Expedition is intended 
for no other Deſign, but to have a Free and Law- 
ful Parliament Aflembled, as ſoon as is poſlible : 
and that in order to this, all the late Charters, 
by which the Election of Burgeſſes are limited 
contrary to the Antient Cuſtom, ſhall be conſi- 
dered as Null and of no Force: And likewiſe 
all Magiſtrates who have been unjuſtly turned out, 
ſhall forchwith reſume their former Employments, 
as well as all the Boroughs of England ſhall return 
again to their Antient Preſcriptions and Char- 
ters: And more particularly, that the Antient 
Charter of the Great and Famous City of London, 
ſhall again be in force: And that the Writs for 


the proper Officers, according to Law and Cuſtom. 
That alſo none be ſuffer'd to chuſe, or to be cho- 
ſen Members of Parliament, but ſuch as are qua- 
lified by Law: And that the Members of Parlia- 


and fic in fall Freedom; that fo the Two Houſes 


they, upon full and free Debate, ſhall judge neceſ- 
ſary and convenient, both for the confirming and 


other Laws as are neceſſary for the Security and 
Maintenance of the Proteſtant Religion; as like- 


good Agreement between the Church of England 
and all Proteſtant Difſenters ; as alſo for the co- 
vering and fecuring of all ſuch who will live 
peaceably under the Government, as becomes good 
Subjects, from all Perſecution upon the Account 
of their Religion, even Papiſts themſelves not ex- 


put an End to that War, and that in Oppoſition. 
to thoſe who were then in the Government; and 


Religion, and of the Laws and Liberties of thoſe 


„„ „„ „ 


Reaſons inducing us to it; ſo, We now think fit 


the Members of Parliament ſhall be addreſſed to 


ment being thus lawfully Choſen, they ſhall meet 


may concur in the preparing of ſuch Laws, as 
executing the Law concerning the To, and ſuch 


wite for making ſuch Laws as may eftabliſh a 


cepted; and for the doing of all other Thin 
waich the T'wo Houſes of = ey 
neceſſary for the Peace, Honour and Safery of . 
Nation, ſo that there may be no more Danger of 
the Nations falling at any Time hereafter under 
Arbitrary Government. To this Parliament ne 
will aifo refer the Enquiry into the Birth of che 
Pretended Prince of Males, and of all Thines 
relating to it, and to the Right of Succeſſion. 
22. And We, for our Part, will concur in every 
thing that may procure the Peace and Happineſs 
of the Nation, which a Free and Lawful Parlia- 
ment ſhall determine; ſince we have nothing be- 
fore our Eyes in this our Undertaking, bur the 
Preſervation of the Proteſtant Religion, the Co- 
vering of ail Men from Perſecution for their Con- 
{ciences, and the ſecuring to the whole Nation 
the free Enjoyment of all their Laws, Rights and 
Liberties under a Juſt and Legal Government. 
23. This is the Deſign that we have propoſed to 
our ſelves, in appearing upon this Occaſion in 
Arms: In the Conduct of which, We will keep 
the Forces under our Command, under all the 
Strictneſs of Martial Diſcipline ; and take a 
ſpecial Care, that the People of the Countries 
through which we muſt march, ſhall not ſuffer by 
their Means; and as ſoon as the State of the 
Nation will admit of it, We promiſe that we will 
ſend back all thoſe Foreign Forces that we have 
brought along with us. | 
© 24. We do therefore hope that all People will 
judge rightly of us, and approve of theſe our 
Proceedings : But we chiefly rely on the Bleſſing 
of God for the Succeſs of this our Undertaking, 
in which We place our whole and only Con- 
fidence. | 
* 25. We doin the laſt Place invite and require 
all Perſons whatſoever, all the Peers of the Realm 
both Spiritual and Temporal, all Lords-Lieute- 
nants, Deputy-Lieutenants, and all Gentlemen, 
Citizens, and other Commons of all Ranks, to 
come and aſſiſt us, in order to the executing of 
this our Deſign, againſt all ſuch as ſhall endeavour 
to oppole us; that ſo we may prevent all thoſe 
Miſeries which muſt needs follow upon the Na- 
tions being kept under Arbitrary Goyernment 
and Slavery : And that all the Violences and - 
Diſorders which have overturned the whole Con- 
ſtitution of the Engliſh Government, may be fully 
redreſſed in a Free and Legal Parliament. | 
© 26. And we do likewiſe reſolve, that as ſoon as 
the Nations are brought to a State of Quiet, We 
will take Care that a Parliament ſha!l be called in 
Scotland, for the reſtoring the Ancient Conſtitu- 
tion of that Kingdom, and for bringing the Mat- 
ters of Religion to ſuch a Settlement, that the Peo- 
ple may live eaſy and happy, and for putting an 
End to all the unjuſt Violences, that have been in 
a Courſe of ſo many Years committed there. 
© We will alſo ſtudy to bring the Kingdom of 
Ireland to ſuch a ſtate, that the Settlement there 
© may be religiouſly obſerved ; and that the Prote- 
© ſtant and Britiſh Intereſt there, may be ſecured. 
© And we will endeavour by all poſſible Means to 
© procure ſuch an Eſtabliſhment in all the Three 
Kingdoms, that they may all live in a happy U- 
nion and Correſpondence together; and that the 
© Proteſtant Religion, and the Peace, Honour an 
© Happineſs of theſe Nations, may be eſtabliſh d 
© upon laſting Foundations. 


Given under our Hand aud Seal, at our Curt 
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in the Hague, the Tenth Day of October, in 
. the Year of our Lord 1688. | 


WILLIAM HENRY, PRINCE of ORANGE. 
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By his Highneſs's Special Command, 
C. HUY GENS. 


His Highneſs's Additional Declaration: 
As we had prepared and printed this our 


Declaration, we have underſtood, that the 
Subverters of the Religion and Laus of thoſe King- 
doms, hearing of our Preparations to aſſiſt the Peo- 
ple againſt them, have begun to retract ſome of the 
Arbitrary and Deſpotick Powers that they had at- 
ſamed, and to vacate ſome of their Unjuſt Judg- 
ments and Decrees. The Senſe of their Guilt, and 
the Diſtruſt of their Force, have induced them to 
offer to the City of London ſome ſeeming Relief 
from their great Oppreſſions; hoping thereby to 
quiet the People, and to divert them from de- 
manding a Re-eſtabliſhment of their Religion and 
Laws under the ſhelter of our Arms: They do alſo 
give out, That we do intend to Conquer and En- 
{lave the Nation; and therefore it is that we have 
thought fit to add a few Words to our Declaration. 
We are confident, that no Perſons can have 
ſuch hard Thoughts of us, as to imagine that we 
have any other Deſign in this Undertaking, than 
to procure a Settlement of the Religion, and of the 
Liberties and Properties of the Subjects, upon fo 
ſure a Foundation, that there may be no Danger 
of the Nations relapſing into the like Miſeries at 
any Time hereafter. And as the Forces that we 


have brought along with us, areutterly diſpropor- 


tioned to that wicked Deſign of Conquering the 
Nation, if we were capable of Intending it ; ſo 
the great Numbers of the principal Nobility and 
Gentry, that are Men of Eminent Quality and 
Eſtates, and Perſons of known Integrity and 
Zeal both for the Religion and Government of 
England, many of them alſo being diſtinguiſhed 
by their conſtant Fidelity to the Crown, who do 
both accompany us in this Expedition, and have 
earneſtly ſollicited us to it, will cover us from all 
ſuch malicious Inſinuations: For it is not to be 
imagined, that either thoſe who have Invited us, 
or thoſe that are already come to Aſſiſt us, can 
join in a wicked Attempt of Conqueſt, to make 
void their own lawful Titles to their Honours, 


Eftates and Intereſts, We are alſo confident, that 


all Men fee how little Weight there is to be laid 
on all Promiſes and Engagements, that can be now 
made; fince there has been ſo little Regard had in 
the Time paſt, to the moſt ſolemn Promiſes. And 
as that imperfect Redreſs that is now offered, is a 
plain Confeſſion of thoſe Violations of the Govern- 
ment that we have ſet forth; ſo the Defectiveneſs 
of it is no leſs apparent: For they lay down no- 
thing which they may not take up at Pleaſure ; 
and they reſerve entire, and not ſo much as men- 
tioned, their Claim and Pretences to an Arbitrary 
and Deſpotick Power ; which has been the Root 
of all their Oppreſſion, and of the total Subver- 
ſion of the Government. And, it is plain, that 
there can be no Redreſs, no Remedy offer'd but 
in Parliament; by a Declaration of the Rights of 
the Subjects that have been invaded, and not by 
any pretended Acts of Grace, to which the Extre- 
mity of their Affairs has driven them. Therefore 


it is that we have thought fit to declare, That we 


for High-Crimes and Miſdemeanors. 


757 


© will refer all to a Free Aſſembly of the Nation, in 
© a Lawful Parliament. 


Given under our Hand and Seal, at our Court 
in the Hague, the Twenty Fourth Day of 
October, in the Tear of our Lord 1688. 


WILLIAM HENRY, PRINcE of ORANGE. 


By his Highneſs's Special Command, 
C. HU 


Mr. Phipps. My Lords, The Reaſon why we 
humbly offer this Declaration, is with relation to 
that Paſſage in the Sermon, which ſays, that the 
Prince of Orange diſclaimed all Manner of Reſiſt- 
ance. All we obſerve is, That it don't appear that 
he came over with an Army with any other Intent 
than to defend himſelf againſt Evil Counſellors : 


And if the Doctor has made a wrong Inference, we 


ſubmit it to your Lordſhips, whether ſuch a Miſ- 
apprehenſion of his Highneſs's Meaning ſhall ſub- 
ject him to a Charge of High Crimes and Miſde- 
meanors. 

Mr. Dodd, My Lords, We have finiſhed whar 
we have to offer on this Article, and ſubmit it to 
your Lordſhips whether we have not made good 
our Defence. We are ready to go on to the Second 
Article, if it be your Lordſhips Pleaſure, 


Then the LORDS Adjourned to their 
Honſe Above. 


Monday, March 6. The Seventh Day. 
f H E Lords coming down into W-ſtminſter- Hall, 


and being ſeated in the manner before-men=- 


tioned, Proclamation was made by the Serjeant ar 


Arms as follows : 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 


Then another Proclamation was made: Henry 


Sacheverell, Doctor in Divinity, come forth, ſave 

thee and thy Bail, elſe thou forfeiteſt thy Recog- 

The Dos ing at the Bar according] 

| e Doctor appearing at the Bar accordingly, 

with his n N . "ON 
Lord Chancellor, Gentlemen, you that are Coun- 

cil for the Priſoner may proceed in his Defence: 


YLords, We who are Council for 
Mr. DM Doctor Sacheverell, beg the Fa- 


vour that we may enter on the Doctor's Defence as 
to the Second Article: This Article is divided into 
three Heads. 1. That the Toleration is unreaſonable, 
and the Allowance of it unwarrantable. 2. That he is 
a Falſe Brother, who defends Toleration and Liberty of 
Conſcience. 3. That it is the Duty of the Chief Pa- 
ſtors to thunder out Anathema's, 8&c, 

The firſt Head I ſhall ſpeak to is, as to the Tole- 
ration. My Lords, we ſay there is no ſuch Thing as 
a Toleration granted by Law ; the Word is not to 
be found in the Act of Parliament; there is an Act 


(which we ſuppoſe is intended) to exempt Prote- 


ſtant Diſſenters from the Penalties of certain Laws 
therein mentioned : However, in this Debate, we 
ſhall take Notice of it as a Toleration; altho' we 
think, when there is a Legal Proceeding, the A& 


ſhould have been called by its own proper Name : 
Now, 


ou 
I 
— ͤů —-— 
2 


: = * * r 2 . 


— — 
— Be 
r. 

— —— 


— * — ͥ ͤ — AP > — 


2 


r 


— > — 
— 


r 


- AM MATES 


i 


S UAA 


* 
| Io 4 * *. > _ 
—— 5 0 » - #; * 
_ OFY i 0 —_ 


— 
WO. 


— 


. rr 


* * 


768 181. The Trial of Henry Sacheverell D D. 9 Ann. 


Now, my Lords, this Act of Parliament hath ſe- 
veral Reſtrictions and Limitations in it, and, 
(amongſt others) not to exempt any Perſons from 
the Penalties, that do not frequent ſome Religious 
Aſſembly thereby allowed. The Doctor no where 
finds Fault with a Legal Toleration, or a Toleration 
granted by Law, within the Deſcription and Mean- 
ing of this Act of Parliament. My Lords, we 
think the Doctor has taken ſuch Care, leſt any 
Expreſſion ſhould undergo a wrong Conſtruction, 
as if he were uneaſy at the Toleration, that he Ex- 
_ plains himſelf very particularly about it: We ſhall 
read the Words out of the Sermon, which I think 
will clear the Doctor as to this Objection ; 
Doctor ſays, Pray do not miſunderſtand me, as if 1 
reflected upon that Indulgence the Government has given 
the Diſſenters, which J am ſure all Well-wiſhers to 
our Church are ready to grant; nor do J intend to 
caſt the leaſt Reflection on that Indulgence, which the 
Law has given to Conſciences truly Scrupulous ; let 
them enjoy it in the full Limits the Law has pre- 
ſcribed, | | 

Nou after ſuch a Declaration, ſo plain a Con- 
feſſion, ſo full in the Caſe, in Words as ſignificant 
as can be to ſhew his Meaning, we hope there is 
no room to tax him with this Part of the Article 
by any incoherent Words, or Inferences, when it 
is directly contrary to what he has in Words at 
length expreſs'd. | 

My Lords, This being conſidered, we think it is 
too hard to draw Inferences, and Conſequences, that 
the Doctor is againſt the Toleration allowed by 
Law; it is not to be done with Candor, by any 
one that reads the Sermon without Prejudice, and 
conſiders the Care he takes to avoid giving any 
Offence in this Caſe. | | 
As to the Second Part of this Article, we think 

it may receive the ſame Anſwer; That he is a Falſe 
Brother who defends Toleration and Liberty of Con- 
ſcience. The Doctor does not ſay they are Falſe 
Brethren that Defend a Legal Toleration ; No-body 

complains of that; but the Perſons intended, are 
thoſe that Defend an unlawful Toleration, and not 
a Legal Exemption; which Legal Exemption the 
Doctor admits to be good and juſt, in the Paſſage I 
have before repeated. We apprehend, the DoQor 
means thoſe are Falſe Brethren, and blameable, that 
Excuſe the Separation from the Church, not on ac- 
count of the Toleration, but by laying the Faults on 
the true Sous of the Church, for carrying Matters 
too high; theſe are the People, the Falſe Brethren, 
that cry out againſt the Church upon all Occa- 
ſions. 
As to the Doctor's Expreſſions about Archbiſhop 
Grindall, the Doctor thought he had good Grounds 
for them; but at leaſt they were but unwary Ex- 
preſſions, and we hope not Criminal. The Tolera- 
tion he mentions Archbiſhop Griadall to be blamed 
for, was quite another Thing from the preſent In- 
dulgence now granted ; the firſt was by Q. Elizabeth 
alone, or by the Archbiſhop's Authority under her, 
and without the Parliament; the Difſenters were 
then few, and it had been no great Difficulty to 
have prevented that Schiſm at the beginning. But 
now the Diſlenters are a conſiderable Part of the 
Nation, have great Riches, and Properties amongſt 
us, and it became the Wiſdom of the Legiſla- 
ture, to give them an Indulgence according to 
the Reftrictions in the Act of Parliament: But 
this is a different Caſe, and by a different Au- 
thority, from what was in Archbiſhop Erin- 
dall's Time. The Story of that Archbiſhop, as 


the / 


related by one of the Gentlemen Manage 

indeed acquit the Archbiſhop, but how "fs = 
Queen Elizabeth, we muſt leave to your Lordſhi S; 
for ſhould a great Favourite attempt to ur 
Grant of the Archbiſhop's Palace, or a chief "ay 
nue of that See or Church, and that the Archbi. 
ſhop's oppoſing the Favourite herein (as was b 
the Gentleman ſuggeſted) ſhould be the Reaſon at 


his Diſgrace; or, if the Archbiſhop did Proſecute 
or Puniſh a Man in the Spiritual Court, for having 
8 


two Wives at the ſame time; (which Proſecution 
or Puniſhment was highly commendable in the 
Archbiſhop, and was his Duty to do) it would be 
hard to think, that Queen Elizabeth ſhould. Sub. 
pend him from the Archbiſhoprick for ſuch a Pro. 
ceeding, for thus diſcharging his Duty; therefore 
we cannot give Credit to that Hiſtory as it is re. 
lated ; but we ſhall ſhew your Lordſhips, from the 
Archbiſhop's Letter to the Council, and Letters 
from Beza and Calvin at that Time, that it was his 
Indulgence to the Difſenters of that Time, thar 
drew the Anger of Queen Elizabeth on him; and 
that this was the Reaſon of it, we ſhall make out 
by undeniable Proof, Now, my Lords, we ap- 
prehend the Fault the Doctor finds in his Sermon is 
againſt an Univerſal general Toleration that tends 
to a Diſſolution of all Things; and ſuch a To- 
leration, would make Religion like that of the 
Samaritans, a Mixture of all ſorts, that was odious 
to the World, and an Abomination to the Jews ; 
and indeed, my Lords, we apprehend ſuch a To- 
leration the Doctor had great Reaſon to find Fault 
with. Surely ſuch a Toleration is not to be defended, 
nor would be of any Service to either Church or 
State : This is the Toleration which we think the 
Doctor intended, and not againſt a Legal or par- 
ticular Exemption, which the Wiſdom of the Na- 
tion hath thought fit to give. Indeed he thinks, 
that Occaſional Conformiſts do attempt to hoiſt the 
Toleration into an Eſtabliſnment, and come into the 
Communion of the Church to ſerve a particular Pur- 


poſe; and this at moſt can only be ſaid to be the 
Doctor's Opinion of that Matter, and whether true 


or falſe, cannot be Criminal. To ſpeak againſt a 
Law, or to break a Law, is not to be juſtified : 
Nor has he ſpoke againſt this Law ; bur if he had, 
ſurely he had been Puniſhable in the ordinary 
Methods of Juſtice, and not in a Proceeding of 
this Nature. | 

As to the next Head, that is, as to that Part of 
the Charge about thundering out Anathema; the 
Diſcourſe is General, and not determined to any 
Perſons, nor pointed at the Diſſenters, but proper- 
ly intended againſt Irreligion; and the Sentence 
that he dares any Power on Earth to reverſe, is ſuch, 
and ſuch only, as is ratified in Heaven. He believes 
ſome Sentences of the Church to be ratified in 
Heaven ; and if that Sentence which is pronounced 
here on Earth, be ratified in Heaven, it is, beyond 
all Diſpute, out of the Power of Man to reverſe 
it. He ſuppoſes ſome Perſons exempt from Pu- 
niſhment by particular Laws, may yet, by the Law 
of Chriſt, be liable to ſuch a Sentence: But from 
hence, or his Anſwer to the Articles, to draw a 
Concluſion, That he Aſſerts the State had not 
Power to reverſe the Sentence of the Spiritual 
Court, (of which there can be no doubt, but that 
the Legiſlature has ſuch a Power) or that che Legt- 
Nature is guilty of Blaſphemy, (as has been object- 
ed by one of the Gentlemen-Managers) is neither 
true Reaſon nor Logick. 1 


That 
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That Schiſm is a Sin puniſhable by the Laus of 
the Church, will not be diſputed, if it be a Sepa- 
ration without a juſt Cauſe; and how far this is 
ſuch a Separation, or that the Act of Parliament 
hath taken away this Schiſm, this Sin, we {abmit 


to your Lordſhips. 


„ Y Lords, We are come now to the 
Mr. Phipps 1 Second Article, and we humbly 
apprehend, ſhall give your Lordſhips as full Satiſ- 
faction of the Doctor's Innocence, as to that Crimes 
charg'd in this Article, as we hope we did as to 
thoſe contain'd in the firſt Article. 
As to that Part of the Second Article which ſays, 
That the Doctor does Suggeſt and Maintain, that the 
Toleration granted by Law is unreaſouable, and the 
Allowance of it unwarrantable: He conceives there 
is nothing in his Sermon can warrant that Charge. 
"The Toleration Act is not what the Doctor finds 
Fault with, but the Perſons that Abuſe it; and I 
beg leave to ſay, that the ill Uſe which is made of 
it, is unreaſonable and unwarrantable. But, that 
the Dactor aſſerts the Toleration itſelf to be un- 
reaſonable, or the Allowance of it unwarrantable, 
will appear to be a great Miſtake, when the Para- 
graphs in the Doctor's Sermon, upon which this 
Article is founded, are conſider'd. 

My Lords, The firſt Paſſage is in Page the 8th, 
where the Doctor ſays thus: F upon all Occaſions 
to comply with the Diſſenters, both in publick and 
private Affairs, as Perſons of tender Conſciences and 
Piety, to promote their Intereſts in Elections, to ſueak 
to them for Places and Preferment, to defend Tolera- 
tion and Liberty of Conſcience, and under the Pretence 
of Mederation, to excuſe their Separation, and lay 
the Fault upon the true Sons of the Church for carry- 
ins Matters too high, &c. 'Theſe are ſome of the 
Characters which the Doctor gives of Falſe Bre- 
thren : But, is there any Thing in this Paſſage 
that avers Toleration to be unreaſonable, or the 
Allowance of it unwarrantable 2 ” | 

Page the 1oth, the Doctor hath theſe Woxds, 
which were urged to Prove this Article: Our Con- 
ſtitution, both in Church and State, has been ſo ad- 
mirably contrived, with that Wiſdom, Weight and 
Sagacity, and the Temper and Genius of each, ſo ex- 
attly Suited and Modell d, to the mutual Support and 


Aſſiſtance of one another, that tis hard to ſay, whe- 


ther the Dofrines of the Church of England contri- 
bute more to Authorize and Enforce our Civil Laws, 
or our Laws to Maintain and Defend the Doctrines of 
our Church. The Natures of both are ſo nicely Cor- 
reſpondent, and ſo happily intermixed, that *tis almoſt 
zmpoſſible to offer a Violation to the one, without 
| breaking in upon the Body of the other, So that in 
all thoſe Caſes before-mentioned, whoſoever preſumes to 
z1movate, alter, or miſrepreſent any Point in the Ar- 
ticles of the Faith of our Church, ought to be arraigu d 
as a Traytor to the State; Heterodoxy in the Doc- 
trines of the one, naturally producing, and almoſt ne- 
ceſſarily inferring Rebellion and High Treaſon in the 
other 3 and conſequently a Crime that concerns the 
Civil Magiſtrate as much to puniſh and reſtrain, as 
the Eccleſiaſtical. Can this be meant of the To- 
leration? Is the Toleration ſo much as mentioned 
here? Does he not here ſpeak againſt ſuch as inno- 
vate, alter, or miſrepreſent the Articles of our 
Faith? Is there any Innovation, Alteration, or 
Miſrepreſentation of any Article of our Faith by 
the Proteſtant Diſſenters? The Diſſenters do not 
differ from us in Matters of Faith, but in Matters 
of Form and Ceremony; if they differ'd from us 
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in Matters of Faith, they would be Hereticks, and 
Hereſy was never intended to be Tolerated by the 
Act of Indulgence : And therefore what the Doctor 
ſays in this Paragraph, can never be taken to be a 
Reflection on the Toleration. | | 

I ſhall next humbly offer to your Lordſhips Con- 
ſideration another Clauſe, which was cited by the 
Gentlemen of the Houſe of Commons to ſupport 
this Article, which is Page 14. where tis (aid, 
Theſe Falſe Brethren in our Government, do uct fngly, 
and in private, ſpread their Poiſon, but (what is 
lamentable to be ſpoken) are ſuffer d to combine into 
Bodies, and Seminaries, wherein Atheiſm, Deiſm, 
Tritheiſm, Socinianiſm, with all the Helliſh Princi- 
ples of Fanaticiſm, Regicide and Anarchy, are opeuly 
Profeſsd, and Taught, to Corrupt and Debauch the 
Youth of the Nation, in all Parts of it, down to Po- 
ſterity, to the preſent Reproach, and future Extirpa- 
tion of our Laws, and Religion. Certainly the To- 


leration was never intended to Indulge, and Cheriſh 


ſuch Monſters and Vipers in our Boſom, that ſcatter 
their Peſtilence at Noon-day, and will Rend, Diſtract, 
and Confound, the firmeſt and beſt ſettled Conſtitution 
in the World. Is there any thing in this Clauſe 
that can maintain this Article? The Doctor fays, 
Certainly the Toleration was never intended to 
Indulge and Cheriſh ſuch Monfters, and Vipers 
in our Boſom, as Atheiſts, Tritheiſts, Socinians, 
Oc. And the Doctor is well warranted in ſay- 
ing that, becauſe thoſe enormcus Crimes are par- 
ticularly excepted in the Act of Toleration, and 
for this we refer to the Act itſelf. 

The next Clauſe that was urg'd to maintain 
this Article is in the 16th Page, where the Doctor 
expreſſeth himſelf in theſe Words: But fince this 
Model of an Univerſal Liberty and Coalition fail d, 
and theſe Falſe Brethren could not carry the Conven- 
ticle into the Church, they are now reſolu'd to bring 
the Church into the Conventicle, which will wore plau- 
fibly and flily Effect her Ruin: What could not be 
gaind by Comprehenſion and Toleration, muſt be 
brought about by Moderation aud Occafioual Confor- 
mity; that is, what they could not do by open Vio- 
lence, they will not fail by ſecret Treachery to ac- 
compliſh. If the Church can't be pulld down, it may 
be blowa up; and no matter with theſe Men how 
"tis Deſtroy'd, ſo that it is Deſtroyd, Does this ſug- 
geſt the Toleration to be unreaſonable, or the Al- 
lowance of ic Unwarrantable ? It rather excuſes it 
from having hurt the Church: For he ſays, Mas 
could not be gain d by Toleration, muſt be brought 
about by Moderation and Occaſional Conformity ; ſo 


that the Injury which is done to the Church is 


aſcribed by him to ſome other Cauſe. "Thus your 
Lordſhips obſerve there is not any Paſſage in the 
Doctor's Sermon, whereby he Suggeſts that the To- 
leration granted by Law is Unreaſonable, or the Al- 
lowance of it Unwarrantable, and conſequently no 
Foundation for this Article, unleſs it is to be ſup- 
ported by Inferences contrary to the Doctor's ex- 
preſs Words: For the Doctor in his Sermon, pag. 
20. ſays, I would not here be underſtood, as if I in- 
tended to caſt the leaſt invidious Reflection upon that 
Indulgence the Government has condeſcended to give 
them, which I am ſure all thoſe that wiſh well to our 
Church are very ready to grant to Conſciences truly 
ſcrupulous; let them enjoy it in the full Limits the 
Law has preſcrib d. By which *tis evident, he al- 
lows the Indulgence given by the Act to Diſſenters, 
and 1s very far from ſuggeſting, that it is unreaſon- 
able, or the Allowance of it unwarrantable. He 


wiſhes with all his Heart they may enjoy it in 8 
u 


is humbly ſubmitted. 
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full Limits of the Law. And therefore if there be 


any other Expreſſions concerning Toleration, which 


may ſeem to carry a dubious Senſe, tis humbly con- 
ceiv'd they ought not to be apply d to the Exemp- 
tion granted by Law, but will be ſo interpreted as 
may conſiſt with his avowed Approbation of that 
Law. For in all Writings, ſuch Expoſition is to be 
made, that one Part may not contradict or be in- 
conſiſtent with the other. But to ſtrain the Senſe of 
any ambiguous Clauſe, and to put ſuch a Conſtruc- 
tion upon it, as to make it contradict a plain and 
poſitive Aſſertion in the ſame Writing, was never al- 


| low'd, and I am ſure will not be permitted by your 


Lordſhips, who have ſhew'd ſuch a juſt Abhorrence 
of ſtrain'd and foreign Inſinuations and Iuzuends's. 
And therefore where he ſeems to blame thoſe who 


defend Toleration, he cannot be thought to con- 


demn the Indulgence granted by Law, becauſe he 
hath in ſuch poſitive and expreſs Terms allowed and 
approved of it. | 
But it muſt have ſome other Meaning, and I 
think his Meaning is very plain. For by condemn- 
ing ſuch as defend Toleration, tis evident, he means 


ſuch as maintain, that the Act of Indulgence is a 


Juſtification of their Separation, and excuſeth-them 
from the Sin of Schiſm : For the Defence of Tole- 


ration, and Excuſe of Separation, are mentioned in 


one and the ſame Clauſe of the Sentence, and in one 
and the ſame Branch of their Character of falſe 
Brethren. So that the True and Genuine Senſe of 
what he hath ſaid in his Sermon concerning Tole- 
ration is, | 

1. That he entirely approves of the Exemption 
by the Act of Indulgence of Proteſt ant Diſſenters 
from the ſeveral Penalties inflicted by the ſeveral 
Statutes for their Non-Conformity. 

2. That tho they are exempt from the Penalties, 
yet that does not excuſe their Separation from the 
Sin of Schiſm in foro Conſcientiæ. And is the Doctor 


alone in this Notion? Is he not juſtified in it by 


the Opinion of many Learned Men, who have writ 
on that Subject? Nay, I appeal to your Lordſhips, 
whether it be not the concurrent Opinion of the 
greateſt Part, if not all the Learned Men of our 


Church at this Day. 


And ſince the Act of Uniformity is in Force, and 
is not repeal'd or enervated by the Act of Indul- 


| gence, ſince the Doctrine and Worſhip of the 


Church of England is the Eftabliſh'd Religion of 
this Kingdom, whether a Separation from the 
Church, ſince the Act of Indulgence, is not as 
much a Schiſm in foro Conſcientiz, as it was before, 

But ſuppoſe that Separation from the Church by 
Diſſenters, ſince the Act of Indulgence, ſhould not 
be thought a Schiſm, yet he having the Opinion 
of ſo many Learned Men of his Side, his Aſſertion 
cannot be ſaid to be Wicked, Malicious, and Sedi- 
tious, nor to be ſo high a Crime and Miſdemeanor, 
as to be the ſubject Matter of an Impeachment. 

But the Paſſages in the Doctor's Sermon, which 
are ſuppoſed to condemn the Toleration, or to re- 
fle& on the Diſſenters, are open to another plain and 
natural Conſtruction. For ſince he poſitively, and 
in expreſs Terms, allows Liberty of Conſcience to 
Conſciences truly ſcrupulous, and which are enti- 
tled to the Benefit of the Act: Where he condemns 
or ſpeaks againſt Toleration, it muſt be intended as 
to ſuch Diſſenters who are not entitled to the Bene- 
fit of the Act, but are excepted out of it: And 
thoſe are ſuch as by Printing or Writing deny the 
Trinity, ſuch as do not come to ſome Aſſembly of 


Religious Worſhip allowed by that Act; and no Af. 


ſembly of Religious Worſhip is allow'd by that Ak 


till the Place of meeting be certified to the B. 
Archdeacon, or ers the ——— 
Recorded, and a Certificate thereof given: 1 
what Multitudes frequent Religious Aſlemblies 
which are not allow'd by that Act? Nay, how 15 
Religious Aſſemblies are qualified according to the 
Act? What vaſt Numbers go to no Religious Wor- 
ſhip at all? And how many there are who deny th 
Second Perſon of the Trinity, is too too evident . 
And againſt every one of theſe, all the Laws for 
frequenting Divine Service on the Lord's Day are 
ſtill in Force, by the expreſs Words of that Act 
Therefore all thoſe who defend a general Tolera. 
tion, who maintain that the Act extends to all ſuch 
Diſſenters, are juſtly Cenſur'd by the Doctor; and 
all the Expreſſions in the Doctor's Sermon againſt 
Toleration muſt be intended againſt thoſe excepted 


in the Act, ſince he ſo expreſly approves the Indul- 


gence allow'd to thoſe that conform to the Terms 
preſcribed by the Act. | 5 
My Lords, As to that Branch of this Second 
Article, which charges the Doctor with aſſerting 
That Queen Elizabeth was deluded by Arclbiſhup 
Grindall to the Toleration of the Genevian Diſcipline ; 
whether he be not warranted in this Aſſertion, is 
humbly ſubmitted to your Lordſhips, when tis con- 
fider'd, That Archbiſhop was once in the higheſt 
Eſteem with the Queen, She made him Biſhop of 
London, then Archbiſhop of York, and afterwards 
promoted him to the See of Canterbyry ; and that 
after this he was in Diſgrace, and died in Her Ma- 
jeſty's Diſpleaſure, cannot be deny d. The Reaſon 
aſſign'd for his Diſgrace was, That he was a great 
Encourager of unlawful Conventicles, or Prophe- 
ſyings, as they were then called. Whether that 
Charge againſt him was true, or whether it was 
only a falſe Suggeſtion of the Earl of Leiceſter, to 
remove him from the Queen's Favour, I will not 
preſume to determine. 'The Learned Manager 
who ſpoke firſt to this Article, was pleaſed to ac- 
quit the Archbiſhop, and lay the Fault upon the 


Queen; though, whoever reads Calvin's and Beza's 


Letters to him, when Biſhop of London, whoever 
reads Queen Elizabeth's Letter to the Biſhops, da- 
ted the third of May, 1577, and the Archbiſhop's 
own Letter to the Lords of the Council the 25th 
of November, 15 77, will be fully ſatisfied that he 
was not Innocent; for he confeſſes he was com- 
manded by the Queen and Council to ſuppreſs the 
Propheſyings, and that he refuſed, and could not 
comply with that Command; and acknowledged it 
to be an Act of great Clemency in Her Majefty, 
that She carried Her Reſentment no higher. S0, J 
think, that pious good Queen is entirely acquitted 
by the Archbiſhop himſelt. ED: 
All Hiſtorians admit, that in his Time the Pu- 
tans were very numerous, and their Party very 
ſtrong; and it is evident they grew ſo dangerous, 
that the Statute of the 35th of Elizabeth was made 
to ſuppreſs their Conventicles, and compe! them to 
come to Church. And at his Death the Affairs of 
the Church were in ſo great Confuſion, that his 
Succeſſor, Archbiſhop Mitgift, was put to great 
Trouble to check that growing Faction, and reduce 
Things into good Order again. If therefore the 
Doctor was of Opinion the Puritans receiv d too 
great Encouragement by the Countenance of that 
great Man, and if it was his Zeal for the Church, 
and the Reſentment he had that it ſhould receive any 


Prejudice by the Connivance of one at the Head of 
. 


it, that provoked him to uſe a harſh Expreſſion of 
that Archbiſhop, tis humbly to be hoped that is 
not a ſufficient Ground for an Impeachment of High 
Crimes and Miſdemeanors. 
The Gentleman that ſpoke firſt to this Article, 
was pleas'd to admit, that what the Doctor ſaid in 
relation to that Archbiſnop, was not an Offence, 
as it was a Reflection on the Archbiſhop ; but that 
uſing ſuch Expreſſions of the Archhiſnop for his 
Moderation to the Puritans, was a Reflection on 
the late Act of Tolerarion granted to Proteſtant Dit- 
{enters ; and that calling the Proſecutions againſt 
the Propheſyings in Queen Elizabethis Time Mole- 
ſome Severities, is an Encouragement to uſe ſuch 
Severities againſt the Proteſtant Diſſenters now. 
Can what was done in Queen Elizabeth's Time 
reſlect on the Toleration? Can calling the Proſe- 
cutions by Queen Elizabeth againſt ſuch as fre- 
quented Conventicles againſt the Law, and for which 
there was no Toleration; I ſay, can the calling ſuch 
Proſecutions I/holeſome Severities, reflect on this 
Toleration granted by Law ? Or can it encourage a 
Proſecution againſt the Diſſenters, who are entituled 
to the Benefit of the Toleration, and are Exempt 
from the. Penalties of the Laws? | 
The only Thing that can be inferr'd from what 
the Doctor ſays, in relation to the Wholeſome Se- 
verities is, That he intended to excite the Magi- 
ſtrates to pur the Laws in Execution againſt ſuch 
Diſſenters as were excepted out of the Act of Tole- 
ration; and I am at a Loſs to find how that can 
make him an Otfender. For ſurely the Parliament 
never intended that any Perſon ſhould have the Be- 
nefit of the A& of Toleration, that did not com- 
ply with the Terms and Conditions of it: And 
therefore when the Doctor preſſeth the Execution of 
the Laws againſt ſuch as are not entitled to the Be- 
nefit of the Act, he ſeems to me rather to Vindicate 
than Reflect upon the Toleration. Great Offence 
hath been taken at the Words Wholeſome Severities 
in the Doctor's Sermon; yet my Lords, I cannot 
think the Word Moleſome an improper Epithet for 
the Severities uſed by Queen Elizabeth againſt the 
Puritans ; for Faction was then in its Infancy, Schiſm 
did but juſt begin to diſturb the Church; and by 
the Severities of the Laws that were put in Execu- 
tion, and the Courage, Learning, and Prudence of 
Archbiſhop Mitgift, a Stop was put to them. 
And, I preſume, ſuch Severities as ſuppreſs'd theſe 
bold and daring Crimes in their Infancy, may be 
called WWholeſome without a Catachrefis ; and can 
never be conſtrued to be a Suggeſtion, that the To- 
leration now granted by Law is unreaſonable, or the 
Allowance of it unwarrantable. | 
As to that Part of the Second Article, which 
chargeth the Doctor with maintaining, That it is the 
Duty of Superior Paſtors to thunder out their Eccleſi- 


aſtical Anathema's againſt Perſons entitled to the Benefit 


of the Toleration : The Doctor humbly apprehends 
there 1s nothing in his Sermon can be a juſt Foun- 
dation for that Charge. 

The Sermon hath this Sentence, Page 25. Let 
our Superior Paſtors do their Duty, in thundering out 
their Eccleſiaſtical Anathema's ; and let any Power on 
Earth dare reverſe a Sentence ratified in Heaven. 'This 
is an intire and independent Sentence, that doth 
not relate to any particular Perſon, or any parti- 
cular Crimes, and does not mention the Perſons en- 
titled to the Benefit of the Toleration. 

Nor can it be imagin'd that he ſhould deſire Ana- 
thema to be thundered out againſt ſuch Perſons 


who he wiſheth may enjoy the Toleration in the 
V es. F, | 
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full Limits the Law hath preſcrib'd. But the Ana- 
thema's muſt be intended to be againſt the Works 
of Darkneſs, Atheiſm, Prophaneneſs, Faction, and 
other enormous Crimes which are mentioned in the 
preceding Part of this Sermon, ſince it is not ap- 
ply'd by him to any particular Sins or Offences. 

The thundering Anathema's, is declaring thoſe 
Judgments which are denounced in Scripture againſt 
Sin. And he deſires the Superior Paſtors of the 
Church to thunder out theſe Anuathema's, becauſe 
the greater the Authority is of the Perſon that de- 
clares theſe Judgments, the greater Influence they 
are like to have upon the Perſons guilty of ſuch 
Sins. 

But if he had deſir'd Anathema, or Excommuni- 
cations, (as they would infer) ſnould be thundered 
out againſt Diſſenters, yet it muſt be intended only 
againſt ſuch as are not intitled to the Benefit of the 
Toleration; and ſince the Act of Indulgence leaves 
ſuch Perſons open to the Laus, it cannot be a Crime 
in the Doctor to preſs the Execution of the Laws 
againſt them. 

For not to accept of the Toleration on the Terms 
offer d by the Act, is what the Doctor calls hoiſting 
the Toleration into an Eſtabliſhment, in deſpite of the 
Act, and ſetting up a Toleration of their own in 
Defiance of it. | 
As tothe laſt Parr of the Second Article, which 
charges, that the Doctor inſolently dares and defies 
any Power on Earth to reverſe ſuch Sentences, which 
Sentences are there inſinuated to be the Sentences, 
or Auathema's, given and thundered out by Superior 
Paſtors ; there are no ſuch Words in the Doctor's 
Sermon: For, the Doctor's Words are, Let any 
Power on Earth dare reverſe a Sentence ratified in 
Heaven. So that the bare Recital of the Doctor's 
Expreſſion, is a ſufficient Confutation of that Part 
of the Article. 

For, if the Judgments or Anathema's denounc'd by 
Superior Paſtors againſt Sin, are ſuch as are de- 
nounc'd againſt ſuch Sins in Scripture, ſuch Senten- 
ces may truly ve {aid to be ratified in Heaven: And 
if ſo, then no one can dare to think, that ſach Sen- 
tences, ſo ratified in Heaven, can be revers'd by all 
the Powers on Earth united together. And there- 
fore, the Doctor hopes it will not be thought Inſo- 
lence, or a High Crime or Miſdemeanor in him, to 
aſſert what he conceiv'd would be Blaſphemy in any 
one to deny. This is what I humbly offer to your 
Lordſhips Conſideration on this Article. 


Mr. Dee. of a few Words on this Article. 
It is divided into Three Parts. The firſt is concern- 
ing Toleration; the Charge againſt the Doctor is, 
That he has reflected on the Toleration as it is Eſta- 
bliſhed by Law. I crave leave to take Notice, that 


on conſidering the whole Sermon, there are two di- 


ſtinct Tolerations mentioned in it; a Toleration 
that is Legal, (for ſo I call the Act of Indulgence) 
and a Toleration that is general; and we think that 
Diſtinction, well obſerved, will clear the Doctor 
of any Crime in this Particular. Where he refle&s 
on Toleration, it is not the Legal Toleration, but 
the general; and if it will bear this Conſtruction, 
you will not put the other upon it ; for where he 
has taken Notice of a Legal 'Foleration, (which he 
hath done only in one Place of his Sermon) he is for 


extending it to the utmoſt Bounds ; his Words are 


theſe, I would not here be miſunderflood, as if I in- 
tended to caſt the leaſt invidious Reflection upon that 


5 E Indul. 
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Indulgence the Government hath condeſcended to give 
them ; which I am ſure all thoſe that wiſh well to our 
Church, are very ready to grant to Conſciences truly 
Scrupulous ; let them enjoy it in the full Limits the 
Law hath preſcribes, But where he ſpeaks againſt 


Toleration, it's a Toleration of ſuch enormous 


Crimes, as are not fit to be tolerated in any Chri- 
ſtian Nation. | 

As to the Second Part of the Article, for refle&- 
ing on Archbithop Griadal, and thereby reflecting 
on the Toleration, it was given up on the other 
Side; and admitted, that, whether True or Falſe, 
it was not material, and then ſurely that will hard- 
ly amount to a Crime. But, we ſhall be ſo far from 
giving up that Point, that we ſhall ſnew he was 
Falſe to the Church at that Time ; and it was a 
Crime in him, to give up the Diſcipline of the 
Church. No Laus were then made to indulge any 
Separation : And for the Head of the Church, un- 
der the Queen, to give up the Diſcipline of the 
Church, was a high Crime in him; and though it 
may be thought harſh, will bear the true Term of 
a Falſe Brother. 

As to the Third Part of the Article, the thunder- 
ing out Anathema's, I would beg leave to read that 
Part of the Doctor's Sermon, which, I hope, ſhall 
not be applied to thoſe that are within the Legal 
Toleration. Schiſm and Fattion are Things of impu- 
dent and encroaching Natures, they thrive upon Con- 
ceſſions, take Permiſſion fer Power, and advance a 
Toleration immediately into an Eſtabliſhment : (1 
hope the Diſſenters will not take theſe Characters on 
themſelves: ) And are therefore to be treated like 
growing Miſchiefs, or infectious Plagues, &c. Pre- 
fently after follows, Let our Superior Paſtors, do 
their Duty, in thundering out their Eccleſiaſtical A- 
nathema's ; and let any Power on Earth dare reverſe 
a Sentence ratified in Heaven. Now, my Lords, I 
would beg leave to ſay, that this is only Advice; and 
although the Doctor may be accounted pretty Pert, 
to give Advice to his Superior Paſtors, that they 
ought to thunder out Anathema s; yet this cannot 
be conſtrued to extend to them that are deſcribed in 
the Act of Toleration, thoſe that could not con- 
form to ſome Ceremonials by reaſon of Scrupulous 
Conſciences, theſe could not be called Factious, 
but is meant of other People deſcribed in the Ser- 
mon. But if the Doctor had adviſed to thunder 
out Anathema's againſt Diſſenters; ( ſuppoſing, 
but not granting it,) the Queſtion would come to 
this Point, whether he was deceived in Point of 
Judgment or no : For, if they were Schiſmaticks 
before, the Schiſm remains the ſame, notwithſtand- 
ing the Toleration ; and if it was Sin before the A& 
of Toleration, it is ſo ſtill, notwithſtanding the 
Act; and then his Advice ro the Superior Paſtors, 
is, to do that which is, (with Submiſſion) their 
Duty to do, till prohibited by the Temporal Courts. 
My Lords, I ſhall mention one Caſe, that will 
ſhew you, that it is ſtill Schiſm to ſeparate from 
the Church, and that it is the Duty of Diſſenters 


to Communicate with the Church. That was the 


Caſe of one Mr. Larwood : In Hillary Term, ſexto 
of King William. An Information was exhibited 
againſt him, for refuſing to take upon him the Of- 
fice of Sheriff of the City of Norwich ; he pleads 
he had not taken the Sacrament in 'Twelve Months ; 
the Attorney replied, that he ought to bave done it. 
He rejoins, that he was a Proteſtant Diſſenter, and 
was excuſed by the Act for Toleration. There were 
two Points in the Caſe; the firſt was, whether it 


appeared by the Information that the Defendant was 


duly Elected ; the other, whether the Plea in Pay 
was good, (tor the whole Court held, that the 5 

joinder was a Departure from the Bar, and an ths 
Replication was intufficient ;) fo that Judgment 257 
to be given upon the Information, and the Plc; 58 
Bar. Samuel Eyre, Juſtice, was of Opinion with 
the Defendant as to both Points; my Lord Chief | 
Juſtice Holt, and Mr. Juſtice Giles He, were Fe” 
Opinion againſt him as to both Points, and held the 
Bar to be inſufficient, becauſe it was only ts 
of one Fault by another, which no Man hall be ad. 
mitted to do; and they held, tha: the Duty of 
Communicating with the Church remained notwith— 
ſtanding the Act of Toleration : And I ſubmit it to 
your Lordſhips Conlideration, whether if it be a 
Duty to Communicate with the Church cf England 

it be not Schiſm to Separate from it. My Lords. 
I ſhall ſay no more to this Article, bur tubmir it 85 
your Lordſhips. 8 


W Y Lords, We are now endea- 
vouring to deſend Doctor Sa- 
cheverell againſt the Charge contain'd in the Second 
Article of Impeachment, in the two firſt Clauſes of 
which he is ſaid to ſuggeſt and maintain, That 10e 
Toleration granted by Law is unreaſouable, aud the 
Allowance of it unwarrantable : Aud to offer, That 


he is a Falſe Brother with Relation to God, Religion 


and the Church, who defends Toleration and Liberty of 
Conſcience, But ic has not been ſaid by any of 
the Learned Managers on this Head, that either of 
thoſe two Branches of this Article are expreſly deli- 
vered in any Part of the Sermon preached at St. 
Paul's; but what is no where affirm'd, is ſaid to be 
{uggeſted, and this Charge is maintained by Infe- 
rences only, becaule there is no plain poſitive Propo- 
ſition that it can be ſupported by. 

My Lords, It is humbly hop'd, That if an Inſe- 
rence may be allowed as Proof to accuſe him, an 
open Declaration will be heard in his Defence: If 
what another Man makes him ſay be thought Ground 
enough for an Accuſation, then certainly what he 
himſelf openly declares will be eſteemed ſomething 
more than a dry Caution, and have its due Weight 
with your Lordſhips in his Vindication. I would 
therefore beg Leave to read a Paſſage where he ex- 
plains himſelf, and plainly declares what his 
Thoughts are concerning the Indulgence granted by 
Law: This Paſlage is in the twentieth Page, where 
ſpeaking of ſome wholtome Severities uſed in for- 
mer Reigns, he adds, I would not here be miſiuder- 
ſtood, as if I intended to caſt the leaſt invidious Refe- 
ction upon that Indulgence the Governmeat has coude- 
ſcended to give them, which I am ſure all thoſe that 
wiſh well to our Church are very ready to grant to Cu- 
ſciences truly ſcrupulous ; let em enjoy it in the Jull Li- 
mits the Law has preſcribed, | 

My Lords, theſe Words are plain and expreſs, 
and not capable of being miſconſtrued or miſunder- 
ſtood : Whether thoſe Learned Gentlemen, who 
have applied ſome Parts of this Sermon to Purpoles 
directly oppoſite to this plain Declaration, have 


miſunderſtood or miſconſtrued thoſe Paſſages, muli 


be ſubmitted to your Lordſhips judgment; but it 
ſeems hardly reconcileable, that the ſame Perfon in 
the ſame Diſcourſe ſhould declare, That all who 
wiſh well to the Church are ready to grant Indul- 
dence to Conſciences truly ſcrupulous ; and at the 
ſame time maintain, That ſuch Toleration is un- 
reaſonable, and the Allowance of it unwarrantable; 


that he ſhould deſire ir may be enjoy'd in its io 
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that defends it. . i | 
My Lords, This ſeeming Difficulty will be eaſily 


reconciled, by conſidering who thoſe Perſons are 
who are deſigned to be eaſed by the Act of Exem- 
ption, and who the Falſe Brethren are, deſcribed 
by Doctor Sacheverel in this Sermon. 

That Act, in the Preamble, is ſaid to be intended 
for the Eaſe of ſcrupulous Conſciences ; one Sett of the 
Falſe Brethren, mentioned in the Sermon, are Mer 
of no Conſcience at all; whether Diſſenters, or ſuch 
as profeſs themſelves with Zeal to be of the eſta- 
bliſhed Church, but yet break her Communion by 
not obeying her Precepts. 

That Act was intended for ſuch only, as qualify 
themſelves according to the Directions laid down 
in that Act; the Falſe Brethren which the Doctor 
every where ſpeaks of are ſuch, and ſuch only, as 
neither qualify themſelves according to that Act, 
nor think themſelves ſubje& to the Penalties of for- 


mer Acts. 


This Act was intended in favour of ſuch as either 
ſubſcribe the Articles of Religion, excepting only 
the thirty fourth, thirty fifth and thirty ſixth, ſome 
Part of the twentieth, and that Part of the twenty 
ſeventh which relates to Infant-Baptiſm ; or elſe for 
ſuch as ſubſcribe a Profeſſion of their Chriſtian Be- 
lief in theſe Words ; 1 profeſs Faith in God the Fa- 
ther, aud in Jeſus Chriſt his Eternal Son the true 
God, and in the Holy Spirit, one God bleſſed for e- 
wermore ; and do acknowledge the Holy Scriptures of 
the Old and New Teſtament to be given by Divine In- 
ſpiration. "Theſe are the Qualitications required of 

ſuch as will entitle themſelves to the Benefit of this 
Act. | 
On the other hand, the Falſe Brethren deſcribed 

by Doctor Sacheverell, are Atheiſts, Deiſis, Tritheiſts, 
Socinians, Revilers of the Holy Scripture, and ſuch 
like. Are not Men of theſe Opinions Falſe Bre- 
thren, with Relation to God and Religion? Or ſhall 
ſuch Men be ſuffered to cover themſelves under the 
Protection of an Act of Parliament, deſigned only 
for the Eaſe of ſcrupulous Conſciences. That there 
are Men among us of theſe Principles, will be but 
too viſible, from a Paſſage or two, which I beg 
leave to lay before your Lordſhips from Books lately 
Publiſhed. 5 

The firſt which J ſhall menrion, is entituled, 4 
brief but clear Confuiation of the Trinity: If the 
Title it ſelf has not given too much Offence to your 
Loruthips, I will proceed to look into the Book it 
{cit ; and in the Ninth Page there is this Propofi- 
tion laid down, The Divinity attributed to the Son and 
Poly Ghoſt is unſcriptural and idolatrous ; and in 
Page the 'Fenth he goes on in theſe Words, This one 
Fundamental Falſe Principle, as well with Jews 
and Turks, as Heathens, has done more Miſchief to 
Chriſtianity than all other Errors beſides, "Theſe are 
ſuch bare-fac'd Blaſphemies as muſt make every 
Man's Ears tingle that hears them ; and the Reſpect 
which is due to your Lordſkips, and this Aſſembly, 
makes me forbear inſtancing any Thing more from 
this Author: But he does not ſtand alone; out of 
many more of the like ſort I ſhall mention but one 
only, and | 

This is a Book, entituled, The Rights of the Chri- 
ſtian Church ; and the Author, in p. 108, lays down 
this Doctrine. 1 

Among Chriftians one no more than another can be 
reckoned a Prieſt. And a little after, The Clerk 
has as good a Title to the Priefthaod as the Par- 


ſon, | 


for High-Crimes aud Miſdemeanors. 


Latitude, and yet aſſert that he is a Falſe Brother 
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Thus, my Lords, theſe two Men ſtrike off our 
whole Religion at once; the Fundamental Doctrine 
of our Faith is deſtroyed by the firſt of em; and 
the Miniſters, who are to ſupport and defend that 
Doctrine, are ſet aſide by the other. 

If theſe and ſuch like Opinions have any where 
prevailed, is it not high time that fome wholſome 
Severities were us'd to ſtop the growing Contagion? 
Or, if the Superior Paſtors of the Church ſhould 
thunder out their Eccleſiaſtical Auathema's againſt 
the Authors and Abettors of fach korrible Blaſphe- 


mies, by what Conſtruction can this be ſaid to be 


done againſt Perſons entitled to the Benefit of the 
Toleration ? 

But, my Lords, there is one Paſſage in this Ser- 
mon, which has been urg'd by the Learned Managers 
on this Head with more than ordinary Force, and 
as a direct Breach and Inſult upon the T oleration ; 


with your Lordſhips Patience, I ſhall endeavour to 


ſet that Paſſage in a true Light. Ir is in the Eighth 
Page: Should any one, out of Ignorance or Preju- 
dice to the ancient Rights and eſſential Conſtitution of 
the Catholick Church affirm, that the Divine Apoſto- 
lical Inſtitution of Epiſcopacy is a novel Dofrine, not 
ſufficiently warranted by Scripture, and that it is iut- 


different, whether the Church be governed by Biſhops 


or Presbyters ; is not ſuch an one an Apoſtate from his © 


own Orders ? | 
It was ſaid, my Lords, that all thoſe Diſſenters 


who do not acknowledge the Divine Right of Epiſ- 
copacy, and are therefore ſpecially exempted by the 
Act of Indulgence from Subſcribing ſome of the 
Articles of Religion, and who are immediately un- 
der the Protection of that Act, are yet, in the End 
of this Paragraph, charged with being Falſe Bre- 
thren, where he prays, That God would. deliver us 
from all ſuch Palſe Brethren. | 

But, my Lords, it is plain, that theſe Words 
are not meant, nor can be conſtrued, generally of 
Diſſenters, who deny the Divine Inſtitution of Epiſ- 
copacy ; but are intended peculiarly of ſuch Perſons 
as have themſelves been Epiſcopally ordain'd ; the 
firſt of theſe cannot be ſaid to be Apoſtates from 
that Doctrine which they never owned, nor Sub- 
ſcribed to; the latter, who could not be admitted 
to their Orders till they had ſubſcrib'd the received 
Doctrine of our Church, are the only Perſons who 
can be {aid to be Apoſtates from their own Orders, 
if they deny that Divine Inſtirution, by which they 
themſelves had been Ordain'd, and conſequently, 


the only Perſons chat are intended in this Paſlage,. 


and term'd Falſe Brethren. 
My Lords, I ſhall not preſume to ſay, what 


the Duty of the Superior Paſtors of the Church is, 


when our Religion and Diſcipline is invaded by 
Atheiſts and Schiſmaticks, much leſs to determine 


what Sentences juſtly paſs d by them on Earth, may 


be ratify'd in Heaven. Thus much I hope I may 
ſay without Offence, That the Spiritual Power of 
Church-Paſtors, is not derived from the Civil Ma- 
giſtrate, bur from God ; that one Branch of that 
Power is the cenſuring of Notorious Offenders, and 
excluding them from the Communion of the Church; 
and that this has in all Ages, in Fact, and of Right 
too, been exercisd by the Paſtors of the Church, 
by Permiſſion of the Civil Magiſtrate. The Reve- 
rend and Learned Bench of Biſhops well know, 
That before the Civil Magiſtrate did embrace the 
Chriſtian Religion, the Paſtors of the Church did 
inflict Spiritual Cenſures on Offenders, for doing 
ſuch Things as the Imperial Edicts did not only 
permit, but command; and this Power of inflicting 
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Cenſures on Perſons exempted from Puniſhment by 
the Laws of the Land, has been always challeng'd, 
and is now exercis'd by the Reformed Churches a- 
broad; and by the Rubrick of our own Liturgy, open 
and notorious Evil Livers are to be repell'd from 
the Lord's Table, until they have openly declar'd 
their Repentance and Amendment. 
We are told by the Learned Managers, That in 
caſe any Eccleſiaſtical Judge ſhould infli& an illegal 
Cenſure of Excommunication, the Temporal Courts 
may, and would ſoon give Relief, by ſending forth a 
Prohibition. But, your Lordſhips will conſider, 
that there is a wide and manifeſt Difference betwixt 
an Excommunication founded upon a Proſecution in 
the Eccleſiaſtical Courts, and the pronouncing Cen- 
fures purely Spiritual. The external coercive Ju- 


riſdiction of Eccleſiaſtical Courts being deriv'd 


from the Laws of the Land, way, and is frequently 
by thoſe Laws reftrain'd ; but ſuch Reſtraint does 
not hinder the Paſtors of the Church from exerciſing 
the Spiritual Power of the Keys, which they derive 
not from the Laws of the Land, but from the Inſti- 
tution of Chriſt ; and therefore tho' it be provided 
in the Act of Exemption, that Perſons taking the 
Oaths, and making the Declaration in that Act 
mention'd, ſhall not be proſecuted in any Eccleſiaſti- 
cal Cour: for nc: conforming to the Church ot Ezg- 
land, yet it is not by that Act expreſs'd or intended 
that Nonconformity to the Eſtabliſnꝰd Church ſhould 
no longer be look'd upon as Schiſm ; or that Sepa- 
ratiſts may not, by the Paſtors of the Church, be pro- 
nounc'd Schiſmarical. It Separatiſts from the Church 
of England were guilty of Schiſm before the Act of 
Exemption, they are as much guilty of it fince ; the 
Laws of the Land which require Conformity, being 
not by that Act repeal'd, tho' the Tranſgreſſors of 
thoſe Laws are releas'd from thoſe Pains and Penal- 
ties to which they were before obnoxious : But were 
the Laws of the Land which require Conformity to 


the Church of England expreſly or virtually repeal'd ; 


yet whilſt the Laws of God requiring Church-Unity, 
and forbidden Schiſm, are cancell'd, and remain 
in their full Force, thoſe who make cauſeleſs and 
unneceſſary Diviſions are ſtill guilty of Schiſm, and 
may by the Paſtors of the Church be cenſur'd as 
ſuch. 

My Lords, I ſhall add but one Word in relation 
to Archbiſhop Grizdal, not ro diſturb his Aſhes, 


or blacken his Character, but to vindicate the Me- 
mory of that Glorious Queen, under whoſe Diſ- 


leaſure he died. 
It was ſaid, my Lords, that the true Ground of 
that Archbiſhop's Suſpenſion, was partly becauſe he 
would nor give up his Manor of Lambeth to the 
Earl of Leiceſter; and partly becauſe he had cen- 
fur'd one Julio an [talian for an illegal Marriage. 
Had theſe been the known Reaſons of his Suſpenſion, 
he would have had juſt Cauſe to complain loudly of 
that Cenſure; but without entring into the Secret 
Hiſtory of that Reign, I ſhall put the whole Matter 
upon that Archbiſhop's own Sentiments, both as to 
the Cauſe of his Suſpenſion, and the Juſtice of it. 
By the Account which is yet extant under his own 


Hand it appears, that there were in thoſe Days Men 


of a Fanatical Spirit that called themſelves Prophe- 
feers ; that that Archbiſhop had been ordered by the 


Queen and Council to ſuppreſs ſuch Exerciſes within 


his Province, as contrary to the Laws of the Land, 
and the Eftabliſh'd Diſcipline of the Church; but 
this Archbiſhop thought fit not only to delay, but 
abſolutely to refuſe to join in ſuppreſſiug thoſe Exer- 


ciſes ; and for this Diſobedience to the lawſul Cor, 
mands of his Sovereign he was ſuſpended. — 

My Lords, His own Words which he uſes upon 
this Occaſion are very remarkable, when he ape 
to the Council to intercede with Her Majeſty tg % 
reſtor d to Her gracious Favour, viz. „ 

And whereas I have ſiſtain d the Reſtraint of 1. 
Liberty, and the Sequeſiration of my Puriſdiftin 
wow by the Space of Six Meaths; I am fo jar from 
repining thereat, or thinkirs my ſelf inju; zouſly ox 
hardly dealt withal therein at Her Majeſty's Hangs 
that I do thankfully embrace, and frankly with ali 
Humility acknowledge, Her Princely and Gracigys 
Care and Clemency towards me, who having Ali h urit, 


and Power to have us d greater and ſharper Seve;j;y 


againſt me, and for good Policy and Example thinking 
it ſo expedient, hath notwithſtanding dealt ſo mercifully, 


mildly and gently with me. 


My Lords, In this Letter that Archbiſhop frankly 
acknowledges that he had given Offence, and waz 
for good Policy and Example, juſtly puniſhed by 
Her Majeſty ; but had it been known that he was 
ſuſpended for not tamely parting with the Revenues 
of his See, or for pronouncing a Sentence in a Court 
of Juſtice againſt an unlawful Marriage, there could 
have been no Reaſon for him to have acknowledged | 


the Juſtice of his Suſpenſion ; neicher could it be 


for good Policy and Example expedient, that he 
ſhould be puniſhed for not alienating the Reyenues 
of his Church, or for not pronouncing Julio's Mar- 
riage with another Man's Wife lawful. | 


Mr. Dodd, We ſhall ſpend a little of your Lord- 
ſhips Time in reading to this Head; we ſhall only 
read the Toleration-A&, to ſhow the Exception in 
it ; and offer the Archbiſhop's Letter to the Coun- 
cil, and the Queen's Letter to the Biſhops, We 
have the Letters of Calvin and Beza ; but I beliere 
we ſhall not have occaſion to read them, but only 
the other Three. The firſt is the Act of Tolera- 


tion. 


Clerk reads.} Anno Primo Gulielmi & Mariæ. 4 
Act for Exempting their Majeſties Proteſtant Sub- 
jects, Diſſenting from the Church of England, 
from the Penalties of certain Laws, 


F as ſome Eaſe to ſcrupulous Con- 
ſciences in the Exerciſe of Religion may be 
an effectual Means to unite their Majeſties Pro- 
teſtant Subjects in Intereſt and Affection, 

Be it Enacted by the King and Queen's moſt 
Excellent Majeſties, by and with the Advice and 
Conſent of the Lords Spiritual and Temporal, and 
the Commons in this preſent Parliament Aſſembled, 
and by the Authority of the ſame, That neither the 
© Statute made in the Three and twentieth Year of 
© the Reign of the late Queen Elizabeth, intituled, 
© An AF to retain the Queen's Majeſty's Subjecti in 
© their due Obedience : Nor the Statute made in the 
: Twentieth ninth Year of the faid Queen, intituled, 
. 
. 
c 
c 
« 
* 


N CY La) oy 


An Af for the more ſpeedy and due Execution d 
certain Branches of the Statute made in the Three 
and twentieth Tear of the Queens Majeſty's Reign, 
viz, The aforeſaid Act; nor that Branch or Clauſe 
of a Statute made in the Firſt Year of the Reign of 
the ſaid Queen, intituled, An AG for the Uniform!” 
of Common Prayer, and Service in the Church, gi 
" Adminiſtration of the Sacraments ; whereby al 
* Perſons, having no lawful or reaſonable Excuſe to 


* be abſent, are required to reſort to their Pariſt- 
| | Church 
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© Church or Chapel, or ſome uſual Place where 
© the Common-Prayer ſhall be uſed, upon Pain of 
© Puniſhment by the Cenſures of the Church, and 
© alſo upon Pain that every Perſon ſo offending ſhall 
© forfeit for every ſuch Offence Twelve-pence : 
© Nor the Statute made in the Third Year of the 
© Reign of the late King James the Firſt, intituled, 
J AF for the better Diſcovering and Repreſſiug Po- 
© piſh Recuſants : Nor that other Statute made in the 
© the ſame Year, intituled, Anu Act to prevent and 
© avoid Dangers which may grow by Popiſh Recu- 
© ſaats : Nor any other Law or Statute of this 
© Realm made againſt Papiſts or Popiſh Recuſants, 
© except the Statute made in the Five and twentieth 
© Year of King Charles the Second, intituled, An 
© 44 for preventing Dangers which may happen from 
© Popiſh Recuſants; and except alſo the Statute 
© made in the 'Thirtieth Year of the ſaid King Charles 
© the Second, intituled, An Act for the more effettual} 
© preſerving the King's Perſon and Government, by 
© diſabling Papiſts from fitting in either Houſe of 
© Parliament ; ſhall be conſtracd to extend to any 
© Perſon or Perſons Diſſenting from the Church of 
England, that ſhall rake the Oaths mention'd in a 

© Statute made in this preſent Parliament, intituled, 
An Aci ſor removing and preventing all Queſtions and 
* Diſputes concerning the Aſſembling aud Sitting of this 
© preſent Parliament: And ſhall make and ſubſcribe 
© the Declaration mentioned in a Statute made in 
© the Thirtieth Year of the Reign of King Charles 
© the Second, intituled, An Act to prevent Papiſts 
from ſitting in either Houſe of Parliament. Which 
© Oaths and Declaration, the Juſtices of Peace at the 
© General Seſſions of the Peace to be held for the 
© County or Place where ſuch Perſon ſhall live, 
© are hereby required to render and adminiſter to 
© ſuch Perſons as ſhall offer themſelves to take, 
© make, and ſubſcribe the ſame, and thereof 
© to keep a Regiſter. And likewiſe none of the 
© Perſons aforeſaid, ſhall give or pay as any Fee, or 
© Reward to any Officer, or Officers belonging to 
© the Court aforeſaid, above the Sum of Six-pence, 
© nor that more than once, for his or their Entry of 


© his taking the ſaid Oaths, and making and ſub- 
© ſcribing the ſaid Declaration. Nor above the 


© further Sum of Six-pence for any Certificate of the 
* ſame to be made out, and ſigned by the Officer 
or Officers of the ſaid Court. 
© And be it further enacted by the Authority 
aforeſaid, That all every Perſon and Perſons 
already convicted, or proſecuted in order to Con- 
viction of Recuſancy, by Indictment, Information, 
Action of Debt, or otherwiſe, grounded upon the 
aforeſaid Statutes, or any of them, that ſhall take 
the ſaid Oaths mentioned in the ſaid Statute made 
this preſent Parliament, and make and ſubſcribe 
the Declaration aforeſaid, in the Court of Exche- 
quer, or Aſſizes, or General or Quarter Seſſions 
to be held for the County where ſuch Perſon lives, 
and to be thence reſpectively certified into the Ex- 
chequer, ſhall be thenceforth exempted and diſ- 
charged from all the Penalties, Seizures, Forfei- 
tures, Judgments and Executions, incurred by 
Force of any the aforeſaid Statutes, without any 
* Compoſition, Fee, or further Charge whatſoever. 
And be it further Enacted by the Authority 
* aforeſaid, That all and every Perſon and Perſons 
that ſhall as aforeſaid, take the ſaid Oaths, and 
: make and ſublcribe the Neclaration aforeſaid, ſhall 
not be liable to any Pains, Penalties, or Forfeitures, 
mention d in an Act made in the Five and thirtieth 
Lear of the Reign of the late Queen Flizabeth, 
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intituled, Au Act to retain the Queen's Majeſty's | 
Subjects in their due Obedienss: Nor in an Act 
made in the Two and twentieth Year of the Reign 
of the late King Charles the Second, intituled, 
An Act to prevent and ſuppreſs Seditions Conven- 
ticles, Nor ſhall any of the ſaid Perſons be pro- 
ſecuted in any Eccleſiaſtical Court, for or by rea- 
ſon of their Nonconforming to the Church of 
Eng land. 8 | 

Provided always, and be it Enacted by the Au- 


thority aforefaid, That if any Aſſembly of Per- 


ſons Diſſenting from the Church of England ſhall 
be had in any Place for Religious Worſhip, 
with the Doors Locked, Barred or Bolted during 
any time of ſuch meeting together, all and 
every Perſon or Perſons that ſhall come to and be 
at ſuch Meeting, ſhall not receive any Benefit 
from this Law, but be liable to all the Pains and 
Penalties of all the aforeſaid Laws recited in this 
Act tor ſuch their Meeting, notwithſtanding his 
taking the Oaths, and his making and ſubſcribing 
the Declaration aforetaid. 

* Proviuca always, that nothing herein contained 
ſnall be conſtrued to exempt any of the Pertons 
aloretaid from paying of Tythes or other Parochial 
Duties, or any other Duties to the Church or 
Miniſter ; nor from any Proſecution in any Eccle- 
ſiaſtical Court or elſewhere for the ſame. _ 

* And be it further Enacted by the Authority afore- 
ſaid, That if any Perſon Diſſenting from the 
Church of England, as aforeſaid, ſhall hereafter be 
choſen or otherwiſe appointed to bear the Office 
of High Conſtable, or Petit Conſtable, - Church- 
Warden, Overſeer of the Poor, or any other Pa- 
rochial or Ward-Office, and ſuch Perſon ſhall 
{cruple to take upon him any of the ſaid Offices 
in regard of the Oaths, or any other Matter or 
Thing required by the Law to be taken or done 
in reſpect of ſuch Office, every ſuch Perſon ſhall 
and may execute ſuch Office or Employment by a 
ſufficient Deputy, by him to be provided, that 
ſhall comply with the Laws on this behalf. 
Provided always, the ſaid Deputy be allowed 
and approved by ſuch Perſon or Perſons, in ſuch 
manner as ſuch Officer or Officers reſpectively 
ſhould by Law have been allowed and approved. 

* And be it further enacted by the Authority 
aforeſaid, That no Perſon Diſſenting from the 
Church of England, in Holy Orders, or pretended 
Holy Orders, or pretending to Holy Orders, nor 
any Preacher or Teacher of any Congregation of 
Diſſenting Proteſtants, that ſhall make and ſub- 
ſcribe the Declaration aforeſaid, and take the ſaid 
Oaths at the General or Quarter Seſſions of the 
Peace, to be held for the County, "Town, Parts 


_ or. Diviſion where ſuch Perſon lives; which Court 


is hereby impowered to adminiſter the ſame ; and 
ſhall alſo declare his Approbation of, and ſubſcribe 
the Articles of Religion, mentioned in the Statute 
made in the Thirteenth Year of the Reign of the 
late Queen Elizabeth, except the Thirty fourth, 
Thirty fifth, and Thirty ſixth, and theſe Words 
of the Twentieth Article, viz, [The Church hath 
Power to decree Rites or Ceremonies, and Authority 
in Controverſies of Faith) and yet ſhall be liable 
to any of the Pains or Penalties mentioned in 
an Act made in the Seventeenth Year of the 
Reign of King Charles II. entitled, An Act for 
Reſtraining Nonconformiſts from Iuhabiting in Cor- 
Porations ; nor the Penalties mentioned in the 
aforeſaid Act made in the Two and twenti- 
eth Year of his ſaid late Majeſty's Reign, for o 
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C 
and there recorded ; and he ſhall be taken thence 


c 


by reaſon of ſuch Perſons Preaching at any Meet- 


© ing for the Exerciſe of Religion ; nor to the Pe- 
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nalty of One Hundred Pounds, mentioned-in an 
A& made in the Thirteenth and Fourteenth of 
King Charles IT. entituled, An Act for the Unifor- 
mity of Publick Prayers, and Adminiſtration of Sacra- 
ments, and other Rites and Ceremonies ; and for 
Eſtabliſhing the Form of Making, Ordaining, and 
Conſecrating of Biſhops, Prieſts, aud Deacons in the 
Church of England, for Officiating in any Congre- 
garion for the Exerciſe of Religion, permitted and 
allowed by this Act. 5 

* Provided always, That the making and ſubſcri- 
bing the ſaid Declaration, and the taking the ſaid 
Oaths, and making the Declaration of Approba- 
tion and Subſcription to the ſaid Articles, in man- 


ner as aforeſaid, by every reſpective Perſon or 


Perſons herein before- mentioned, at ſuch General 
or Quarter Seſſions of the Peace as aforeſaid, ſhall 
be then and there entred of Record in the ſaid 
Court, for which Six-pence ſhall be paid to the 
Clerk of the Peace, and no more. 

provided, That ſuch Perſon ſhall not at any 


time Preach in any Place, but with the Doors not 


Locked, Barred or Bolted, as aforeſaid. 

And whereas ſome Diſſenting Proteſtants ſcru- 
ple the Baptizing of Infants ; Be it enacted by 
the Authority aforeſaid, That every Perſon in pre- 
tended Holy Orders, or pretending to Holy Or- 
ders, or Preacher, or Teacher, that ſhall ſubſcribe 
the aforeſaid Articles of Religion, (except be- 
fore excepted, and alſo except Part of the Seven 


and twentieth Article, touching Infant-Baptiſm) 


and ſhall take the ſaid Oaths, and make and ſub- 
ſcribe the Declaration aforeſaid, in manner afore- 
faid, every ſuch Perſon ſhall enjoy all the Privi- 
leges, Benefits and Advantages, which any other 
Diſſenting Miniſter, as aforeſaid, might have or 
enjoy by virtue of this Act. | 

And be it further enacted by the Authority afore- 
ſaid, That every Teacher or Preacher in Holy Or- 
ders, or pretended Holy Orders, that is a Miniſter, 
Preacher or Teacher of a Congregation, that ſhall 
take the Oaths herein required, and make and 
ſubſcribe the Declaration aforeſaid, and alſo ſub- 
{cribe ſuch of the aforeſaid Articles of the Church 
of England, as are required by this Act in man- 
ner aforeſaid, ſhall be thenceforth exempted from 
ſerving upon any Jury, or from being choſen or 
appointed to bear the Office of Church-Warden, 
Overſeer of the Poor, or any other Parochial or 
Ward-Office, or other Office in any Hundred, of 
any Shire, City, Town, Pariſh, Diviſion or Wa- 
entake. | 2 
* Ard be it further enacted by the Authority a- 


foreſaid, That every Juſtice of the Peace may at 


any Time hereafter require any Perſon, that goes 
to any Meeting for Exerciſe of Religion, to make 
and ſubſcribe the Declaration aforeſaid, and alſo to 
take the ſaid Oaths, or Declaration of Fidelity 
herein after mentioned, in caſe ſuch Perſon ſcru- 
ples the raking of an Oath ; and upon Refuſal 
thereof, ſuch Juſtice of the Peace is hereby re- 
quired to commit ſuch Perfon to Priſon without 
Bail or Mainprize ; and to certify the Name of 
ſuch Perſon to the next General or Quarter Seſſi- 
ons of the Peace to be held for thar County, Ci- 
ty, Town, Part or Diviſion where ſuch Perſon then 
reſides: And if ſuch Perſon ſo committed, ſhall, 
apon a Second Tender at the General or Quarter 
Seſſions, refaſe to make and ſubſcribe the Decla- 


ration aforeſaid, ſuch Perſon refuſing ſhall be then 


nA A 


forth, to all Intents and Purpoſ; | 
, Nt poles, for a Pom 
3 Ut e, and ſuffer accordingly * 
cur all the Penalties and Forfeitures or : 
aforeſaid Laws. m the 
And whereas there are certain other P 
Diſſenters from the Church of Eugland, 1 
; ple the taking of any Oath ; Be ir enacted by the 
Authority aforeſaid, Thar every ſuch Perſon fg 
c | , ; 
make and ſubſcribe the aforeſaid Declaration and 
alſo this Declaration of Fidelity following; . 


A 


IA. B. do Sincerely Promiſe, and Solemnly De- 

* clare before God aud the World, that 1 will 1, 
True and Faithful to King William and Queen 
Mary ; and I do ſolemuly profeſs and declar 
that J do from ny Heart abhor, deteſt and e. 
nounce, as impious and heretical, that damy,. 
ble Doctrine and Poſition, That Princes Fu. 
communicated , or deprived by the Pope, r 
any Authority of the See of Rome, may Je 
depoſed or murthered hy their Subject, or auy 
other whatſoever, And I do declare, That 15 
Foreign Prince, Perſon, Prelate, State oy Po- 
tentate, hath, or ought to have, any Power. 
Juriſdiftion, Superiority, Preeminence or Au. 
thority, Ecclefiaſtical or Spiritual, within this 
Realm. . = 
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© And ſhall ſubſcribe a Profeſſion of their Chri- 
* ſtian Belief, in theſe Words; 


* 7 A. B. profeſs Faith in God the Father, and in 
* Jeſus Chrift his Eternal Son, the True God, aud 
in the Holy Spirit, One God bleſſed for evo- 
more; and do acknowledge the Holy Scriptures of 
the Old and New Teſtament to be given by Di- 
vine Inſpiration. = 


Which Declarations aud Subſcription ſhall be 
made, and entred of Record, at the General or 
Quarter Seſſions of the Peace fon the County, Ci- 
* ty, or Place where every ſuch Perſon ſhall then re- 
© fide. And every ſuch Perſon that ſhall make and 
* ſubſcribe the Tuo Declarations and Profeſſion 
aforeſaid, being thereunto required, ſhall be 
exempted from all the Pains and Penalties of all 
and every the aforementioned Statutes made again: 
Popiſh Recuſants, or Proteſtant Noncontorrifis ; 
and alſo from the Penalties of an A& made in the 
Fifth Year of the Reign of the late Queen Ellza- 
beth, entitled, An Af for the Aſſurance of tie 
Queen's Royal Power, over all Eſtates and Sujet: 
within Her Dominions; for or by reaſon of ſuch 
Perſons not taking, or refuſing to take the Oath 
mentioned in the ſaid Act; and alſo from the Pe- 
nalties of an Act made in the Thirteenth and 
Fourteenth Years of the Reign of King Charles Il. 
entitled, An A for preventing Miſchief; that may 
ariſe by certain Perſons (called Quakers) reju/ing i 
take Lauful Oaths ; and enjoy all other the Bene- 
fits, Privileges and Advantages, under the like 
Limitations, Proviſo's and Conditions, which any 
other Diſſenters ſhall, or ought to enjoy by virtue 
of this Act. | 
provided always, and be it enacted by the Au- 
thority aforeſaid, That in caſe any Perſon ſhall e- 
fuſe to take the ſaid Oaths, when tender'd to them, 
which every Juſtice of the Peace is hereby empow- 
er'd to do, ſuch Perſon ſhall not be admitted to 
makeand ſubſcribe the Two Declarations aforeſaid, 


tho* required thereunto either before any Juſtice - | 
<4 
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e Peace, or at the General or Quarter Seſſi- 
2 or after any Conviction of Popiſh Re- 
cuſancy, as aforeſaid, unleſs ſach Perſon can with- 
in Thirty one Days after ſuch Tender of the De- 
clarations to him, produce Two ſufficient Prote- 
fant Witneſſes, to teſtify upon Oath, that they 
beliere him to be a Proteſtant Diſſenter, or a Cer- 
tificate under the Hands of Four Proteſtants who 
are conformable to the Church of England, or 
ave taken the Oaths, and ſubſcribed the Decla- 
ration above-mentioned ; and ſhall alſo produce a 
Certificate under the Hands and Seals of Six, or 
more, ſuſficient Men of the Congregation to which 
he belongs, owning him for one of them. 
© Provided alſo, And be it enacted by the Autho- 
rity aforeſaid, That until ſuch Certificate under 
the Hands of Six of his Congregation (as afore- 
ſaid) be produced, and Two Proteſtant Witneſſes 
come to atteſt his being a Proteſtant Diſſenter, or 
a Certificate under the Hands of four Proteſtants 
(as aforeſaid) be produced, the Juſtice of the 
peace ſhall, and hereby is required to take a Re- 
cognizance with Two Sureties, in the Penal Sum 
of Fifty Pounds, to be levied of his Goods and 
Chattels, Lands and Tenements, to the Uſe of 
the King and Queen's Majeſties, their Heirs and 
Succeſſors, for his producing the fame; and if he 
cannot give ſuch Security, to commit him to Pri- 
ſon, there to remain until he has produced ſuch 
Certificates, or Two Witneſles, as aforeſaid. 
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Provided always, And it is the true Intent and 


Meaning of this Act, That all the Laus made and 
provided for the frequenting of Divine Service on 
the Lord's Day, commonly called Sunday, ſhall be 
ſtill in Force, and executed againſt all Perſons 
that offend againſt the ſaid Laus; except ſuch 
Per ſons come to ſome Congregation, or Aſſembly 
of Religious Worſhip, allowed or permitted by 
this Act. | | | 

© Provided always, And be it further enacted by 
the Authority aforeſaid, 'That neither this Act, 
nor any Clauſe, Article, or Thing herein contain- 
ed, ſhall extend, or be conſtrued to extend, to 
give any Eaſe, Benefit or Advantage, to any Pa- 
piſt, or Popiſh Recuſant whatſoever ; or any Per- 
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the Doctrine of the Bleſſed Trinity, as it is decla- 
red in the aforeſaid Articles of Religion. 

Provided always, And be it enacted by the Au- 
thority aforeſaid, That if any Perſon or Perſons, 
at any Time or Times after the Tenth Day of 
June, do and ſhall, willingly and of purpoie, ma- 
licicuſly or contemptuouſly, come into any Ca- 
thedral or Pariſh Church, Chapel, or other Con- 
gregation permitted by this Act, and diſquiet or 
diſturb the ſame, or miſuſe any Preacher or Teach- 
er; ſuch Perſon or Perſons, upon Proof thereof 
before any Juſtice of Peace, by To or more ſuf- 
ficient Witnetles, ſhall find 3 wo Sureties, to be 
bound by Recognizance in the Pena] Sam of Fifty 
Pounds; and in Default of ſuch Sureties, ſhall be 
committed to Priſon, there to remain till the next 
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of the {aid Ottence at the ſaid General or Quarter 
© Seſſions, ſhall ſuffer the Pain and Penalty of Twen- 
© ty Pounds, to the Uſe of the King and Queen's 
© Majeſties, their Heirs and Succeſſors. 

Provided always, That no Congregation or Aſ- 
© ſembly for Religious Worſhip, ſhall be permitted 
© or allowed by this A#, until the Place of ſuch 
© Meeting ſhall be certified to the Biſhop of the 
© Dioceſe, or to the Archdeacon of that Archdea- 


{on that ſhall deny, in his Preaching or Writing, 


General or Quarter Seffions ; and upon Conviction 
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© conry, or to the Juſtices of the Peace, at the Ge- 
© neral or Quarter Seſſions of the Peace, for the 
County, City, or Place in which ſuch Meetin 
* ſhall be held, and regiſtred in the ſaid Biſhop's 
* or Archdeacon's Court reſpectively, or recorded at 
© the ſaid General or Quarter Seſſions; the Regiſter 
Dor Clerk of the Peace whereof reſpectively, is 
© hereby required to regiſter the ſame, and to give 
Certificate thereof to ſuch Perſon as ſhall demand 
© the ſame ; for which there ſhall be none greater 
© Fee nor Reward taken, than the Sum of Six- 
© Pence. 


Mr. Dodd. The next is the Queen's Letter to 
the BiſFops : We have it from the Cotton Library, 
and a Perſon here, that has the Cuſtody of it, and 
proves it a True Copy. 


Then Mr. Rawlinſon was Sworn. 


Mr. Dodd. Pray give my Lords an Account, 
whether you examin'd that Paper ; and where; and 
whether it be a True Copy. 

Rawlinſoa. J examin'd it in the Cotton Library, 
and (Errors excepted) I believe it a True Copy. 

Mr. Dodd. Do you believe it to be a True 
Copy ? 

Rawlinſon, Yes, I do believe it. 


© Clerk reads.] A Letter from the Quenes Ma- 
© Jeſty, ſent io the Biſhopps through England, 
© for the ſuppreſſing of the Exerciſe called Prophe- 


© cyeing, 


IGH T Reverend Father in | 

God, We greete you well, Cotton Li- 
We hear to our great Griefe, that brary, Cleo- 
in ſundry Parts of our Realmethere patra, F. 2, 
are no ſmall Numbers of Perſons Jol. 287, 288, 
preſuming to be Teachers and 289. 
Preachers of the Church, tho' nei- | 
ther lafulie thereunto called, no yet for the ſame, 
which contrary to our Laus eſtabliſned for the pub- 
lique Devine Service of Almightie God, and the 
Adminiſtration of his holie Sacreement within this 
Church of England, doe dailie demiſe, imagine, 
propound and put in execution ſundrie new Rites 
and Forms in the Church, as well by their preach- 
ing, readings, and miniſtring the Sacraments, as 
well by procureing unlawful Aſſemblies of a great 
Number of our People out of either their ordina- 
ry Pariſhes, and from Place far diſtant ; and that 
alſo of ſome of good-will, calling (though there- 
in not well adviſed) to be Hearers of their Diſ- 
putations, and new deviſed Opinions upon points 
of Devinities, farre and unmeete of unlarge Peo- 
ple; which manner of Invaſions they in ſome 
places call Propheſiings, and in ſome other places 
Exerciſes. By which manner of Aſſemblies great 
Numbers of our People, eſpecially the vulgar ſort, 
meete to be otherwiſe ouccupied with honeſt La- 
bour forthere Labour for there Livinge, are brought 
to Idleneſs, and ſeduced, and in a manner ſchiſ- 
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tie of danngrous Opinions, not only in Towns and 
© Pariſhes, but even in ſome Families; and mani- 
* feſtly thereby incorraged to the Violation of our 
© Laws, and to the Breach of common Order, and 
* finalie to the Offence of all our quiett Subjects 
that deſire to ſerve God according to the uni- 
© forme Orders off eſtabliſhed in the Church wher- 
© of the Sequele cannor be but over-dangerous to be 


* ſuffered. Wherfore, conſidering it ſhould be the 
| © Duty 


* 
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matically devided amongſt themſelves into varie- 
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Duty of the Biſhopps, being the principal ordi- 


nary Otficers in the Church of God, as you are 
once, to ſee this Diſhoners againft the Honor ot 
God, and the Quietneſs of the Church reformed: 
And that we ice that by the Increaſe of theſe, 
through Sufferance, great danger may enſue even 
to the decay of the Criſtianne Faithe, whereot 
we are by God appointed the Deſendor; belides 
the other Inconveniences, to the diſturbance ot 
our peaceable Government. We therefore, accor- 


ding to Authoritie we have, do Charge and 


Command you, as the Biſhopp of that Dyoceſie, 
with a!l manner of Diligence, to take Order 
through your Dioceſſe, as well in Places exempt 
as otherwiſe ; that no manner of Publique and 
Devine Service, nor other Form of th' Admini- 
ſtration of the Holy Sacraments, nor any other 
Rightes or Ceremonies be in any ſort uſed in the 
Church, but directlie according to the Orders 
eſtabliſhed by our Laws. Nether that any maner 
of Perſon be ſuffred within your Dioceſſe to 
preach, teach, read or ani exerciſe any Function 
in the Church, but ſuch as ſhall be lawfully Ap- 
proved and Licenſed, as Perſons able for their 
Knowledge, and conformable to the Miniſtrie in 
the Rites and Ceremonies of the Church of Eng- 


land, And where there ſhall not be ſufficient able 


Perſons for Learning in any Cures, to preach or 


inſtruct their Cures as were requiſer, there ſhall 


you lymitte the Curates to read the publique 
Homlines, according«o the Injunctions heretofore 
by ns given for like Cauſes: And furthermore 
conſidering, for the great Abuſe that have byn in 
ſundrie Places of our Realme, by reaſon of our 
forſaid Aſſemblies called Exercifes, and for that the 
ſame are not, nor have not been Appointed nor 
Warranted by us or by our Laws, we Will and 
ſtraighriis Charge you, that you do charge the 
{fame forthwith to ceaſe, and not ro be uſed : But 
if any ſhall attempt, or continew or renew the 
ſame, We will you not onlie to c-mmitte there- 
unto Priſon, as Maynteyners of Diſorders, but al- 
ſo to advertiſe Us or our Counſaile of the Names 
and Qualities of them, and of their Mayntainers 
and Abbettors, that theupon for better Example 
their Puniſhment may be more ſharp tor their Re- 
formation. And in theſe things we charge you to 
be ſo careful and villiant, as by your Negligence if 
we ſhould hear of any Perſon attempting to fend 
in the Premiſles without your Correccion or In- 
formation to us, we be not forced to make ſome 
Example or Reformation of you, according to 
your Deſerts. 


Given under our Signet, at our Manuor of 
Greenwich, the 7th of May, 1577. 


Mr. Phipps. Your Lofdſhips obſerve, this is a 


Letter from Queen Elizabeth to the Biſhops, taking 
Notice of the Danger that might ariſe from the 
Propheſyings, and directs them to take care to ſup- 
preſs thoſe unlawful Aſſemblies; and now we will 
read to your Lordſhips the Letter from the Arch- 
biſhop to the Council, wherein he tells them, that 
he _ not comply with Her Majeſty's Com- 
mand. 


Clerk Reads. 
To the Lords of the Privy-Council. 


; R IGHT Honorable and my ſinguler good 


Lords ; I cannot deny but that I have been 
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ſelf, and alfo by divers of your Honorable Lor 
Mmips in Her Name, to ſuppreſſe all thoſe N 
tes within my Province, that are commonly 980 
Prophelies; but I do protelt before God, the Tad = 
of all Hartes, that I did not of any Stubbernnef. 
or Wilfulncts refuſe to Accompliſh the fame _ 
onlye upon Conſcience ; for that 1 found fu 1 | 
kind of Exercile {et down in the Holie Foy 
and the ule of the ſame to have cOntynued Ti 
the Primitive Church, and was perſwaded ther 
(the Abutes being reformed which I always ofery 
my ſelf ready to Labour in) the ſaid Exercitemioh 
yet ſerve to the great Proffitt of the Church and 
feared that the utter ſuppreſſing of them would 
bread Offence, and therefore was a moſt humble 
Suter unto Her Majeſtie, that I might not be 
made the chiefe Inſtrument in ſuppreſſing the 
ſame : Yet nor prejudicing or condemning any 
that in reſpect of Pollicie or otherwiſe ſhould be 
of contrary Judgment, or being of Authority 
ſhould ſupprels them: For I know right well, thi; 
there be ſome things of that Nature, wherein di 
verſe Men may be of diverſe Opinions, and abownd 
in their owne Senſe, (being not repugnant to the 
Analogie of Faith) without any Prejudice to 
their Salvation, or any Prejudice of ether to other 
Notwithſtanding howſoever others being other- 
wiſe perſwaded, might ſafely do yt; yet J 
thought it not ſafe for me (being ſo perſwaded 
in Minde) to be the Doer of that whereof my 
own Heart and Conſcience would condemn me. 
And whereas I have ſuſteyned the Reſtraint of my 
Libertie, and Sequeſtration of my Juriſdiction 
nowe by the ſpace of ſix Monet hes, I am fo farre 
from Repininge thereat, or thinkinge my ſelf in- 
jurouſly or hardhe dealt withal therein at Her 
Majeſties Hands, that I do thankfully Embrace, 
and franklie, with all Humilitie, acknowledge her 
Princely, Gracious, and Rare Clemencie towards 
me, who having Authoritie and Power to have 
uſed greater and ſharper Severitie againſte me, 
and for good Pollicie and Example thinking it ſo 
expedient, hath notwithſtanding dealt fo merci- 
fullie, ee and gentlie with me. But the 
greateſt Griefe that ever I have had or have, is the 
Loſs of Her Majeſties Favour, and the ſuſteyninge 
of the Diſpleaſure of ſo gracious a Soveraigne, by 
whom the Church and Realm of Euglande hath 


been ſo longe and ſo happilie Governed; and by 


whom my ſelf privatelie and ſpeciallie above other 
Subjects have received ſo many and ſo great be- 
nefitts above all my Deſervings, for the recovery 
of whoſe gracious Favour, I moſt humbly beſeech 
your Lordſhips to be a meanes to Her Majeſtie for 
me: The which obteyned, I ſhall eſteme far a- 
bove all wordly Benefits whatſoever. And I pro- 
teſt here before God and your Honours, that no! 
onely my dewtifull and humble Obedience to 
Her Majeſtie ſhall be ſuche, as She ſhall have 10 
Cauſe to Repente Her of Her graciouſe Goodnels 
and Clemencie ſhewed unto me ; but alſo that 
by moſte fervente, heartie, and dailie Prayer (as 
I have done hitherto) ſo Iwill contynew, accor- 
dinge to my bownden Dewtie, to make moſte 
earneſte Sute unto Almightie God for the longe 
Preſervation of Her Majeſties moſt happie Raigne, 
to the unſpeakable Benefirt of the Church and 
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Mr. Dodd. We liope theſe Two Letters have ſet 
that Matter in a true Light, that the Reaſon of the 
Archbiſhop's Diſgrace was, for not complying with 
the Commands of the Queen, We will add no 
more upon this Article, but proceed to the Third. 

Mr. Phipps: My Lords, The Dates of theſe Let- 
ters are Material; for your Lordſhips take notice, 
they were written in the Year 1577 ; and Her Ma- 
jeſty's Commands for ſuppreſſing the Propheſyings 
not being obeyed, the Puritans in few Years became 
ſo dangerous, that the Parliament was neceſſitated 
to make the Act of the 35th Year of Her Reign, 
(with thoſe ſevere Penalties, who have been ſo 
much cenſured by one of the Learned Managers) 
to give a Check to them, z 


Y Lords, The Third Article that 
Mr. Dodd M the Doctor is charged with, is, 
That he does ſuggeſt and aſſert, That the Church of 
England #s in a Condition of great Peril and Adver- 
iy under Her Majeſty's Adminiſtration ; Aud that, 
in order to arraign and blacken the Vote or Reſolution 
of both Houſes of Parliament, approved by Her Ma- 
' jeſty, he, in Oppoſition thereto, does ſuggeſt the Church 
10 be in Danger. And, my Lords, this we take the 
Liberty totally to deny: The Doctor aſſerts no ſuch 
Thing in his Sermon, nor hath it (as we apprehend) 
been proved upon him. | 
But true it is, that he aſſerts, That when National 
Sins are ripened to Maturity, with other Immorali- 
ties and Irreligious Practices therein mentioned, then 
ſuch a People and Church are in very great Danger, 
as we apprehend, from the Sins and Vices of wick- 
ed Men. My Lords, This we conceive no ways to 
be oppoſite to the Votes of the Two Houſes of Par- 
liament, nor to Her Majeſty's Declaration: We 
think we have followed the Act of Parliament of 
the 9th and reth of King William, for ſuppreſſing 
Blaſphemy and Prophaneneſs, and other Acts of 
Parliament, in aſſerting this Matter. It muſt be 
agreed, that the Church, as a Church Militant, is 
always in Danger, till it is a Church Triumphant : 
It is always taken Notice ſo to be; ſhe has many 
Enemies ; ſhe ought to be always on her Guard and 
Watch, and all good People ought to pray for her 
Support. The Prayers directed by Her M 
be uſed, and that are uſed in all Churches, are, That 


no Sedition may diſturb the State, nor Schiſm diſtract 


this Church; and that we all ought to lay it to 
Heart, how great Dangers we are in by our unhap- 
py Diviſions: Theſe are the Prayers that are put 
up every Day in the Churches. Now to object 
from this, that we look on the Church to be in 
Danger under Her Majeſty's Adminiſtration, is ſo 
directly contrary to what the Doctor has aſſerted in 
his Sermon, wherein he does, as a good and loyal 
Subject, pray, and pray heartily for the Beſt of 
Queens, that ſhe may long live for the Comfort and 
Support of this Church and Nation ; after this, one 
would think, when he has ſo poſitively laid it down 
in plain Words, there could be no Ground to quar- 
rel with him on this Head. And as to that which 
was urged by one of the Gentlemen Managers for 
the Houſe of Commons, obſerving that the Doctor's 
Expreſſions were taken out of the Lamentations, 
and that when the Lamentations were written, the 
King was a Priſoner, and the People in Captivity; 
and therefore the Doctor intended the Parallel to 
anſwer the preſent Times: Surely no ſuch Inference 
can be drawn from theſe Paſſages : I hope the Peo- 
ple are in no Captivity whatſoever ; nor is our 
Queen (bleſſed be God) a Priſoner. And if it 
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was intended by the Gentleman Manager, (as I 
ſuppoſe it was) that the Doctor herein meant the 
Pretender; the Doctor utterly denies it, and has 
all along diſclaimed his Right, and aſſerted Her Ma- 
jeſty's Right in very expreſs Terms. But in this 
Place cited by the Doctor, is repreſented the Pro- 
phet's Lamentation for the Sins of the People, and 
the Judgments that had overtaken the Jews for 
their Sins and Rebellion. The like Prayers may 
be obſerved to have been made by King David, and 
yer the Church of the Jews was in the greateſt 
Proſperity in his Time: However, there is ſcarce a 
Eſalm but he laments the Sins of the People, for 
fear leſt they ſhould bring down Judgments on the 
Jewiſh Church and State, This is pathetically ex- 
preſs'd almoſt throughout all the Pſalms. 

As to the Allegation, That the Members of both 
Houſes were Conſpiring the Ruin of the Church, he 
totally denies it; nor has the Doctor, in all his 
Sermon, mentioned the Votes of the Tuo Houſes: 
Therefore for the Article to charge the Doctor with 
aſſerting, That the Members of both Houſes, who 
paſs'd the Vote relating to the Danger of the Church, 
were Conſpiring her Ruin, when they V/oted her out of 
Danger, is a miſtaken Fact. That Vote was al- 
moſt Four Year ago. There could be no Reaſon to 
think he reflected on that Vote; nor is there any 
Thing that can induce your Lordſhips (as we hum- 
bly apprehend) in the Doctor's Sermon, to believe 


ſuch a Charge. The Paſlage in the Doctor's Ser- 
mon relates to the Wars in the late Times: And 


as in thoſe Days there were many ill Men, and 


God permitted them to bring their ill Deſigns about; 


ſo it is plain, that there were many good Men in- 
nocent, as my Lord Clarendon expreſſes it, that had 
no ſuch ill Deſigns. Now, when your Lordſhips 


and the Commons paſs'd that Vote, no doubt it 
was a juſt Vote, and gave a great Satisfaction: But 


no body could expect that Paſſage to be turned on 
the Doctor, as a Reflection on your Lordſhips, the 
Commons, and Her Majeſty, in relation to that 
Vote. But what he refle&s upon is quite another 
Thing: He takes notice, that the Church is in Dan- 
ger from evil Men, from evil Practices, and evil 
Books that are daily publiſhed. We hope your Lord- 
ſhips will not take ir, that when we urge this, we 
intend to reflect either on the Paſtors of the 
Church, or the Miniſtry of the Queen; for it 
would be hard, that they ſhould be anſwerable for 
all thoſe Pamphlets. But when ſuch are publiſhed 
to poiſon the Notions of the People, and a Mini- 
ſter in the Pulpit takes notice of them, to prevent 
the ill Confequences of them; whether this can 
have ſuch a Conſtruction as has been contended for, 
we may ſafely ſubmit to your Lordſhips. The now 
aſſerting the Chriftian Faith to. be in Danger by 
Vice and Irreligion, cannot be contrary to the Votes 
in the Articles alledged, nor affect him, who makes 


the Aſſertion, with any Crime, or (as we think) 


{ſubject him to any Puniſhment. | | 
My Lords, We ſhall be the ſhorter in opening 
this Article, becauſe we fear we ſhall be very long 


in our Evidence upon this Head; we ſhall produce 


and give in Evidence ſeveral Books that daily come 
out, which contain the higheſt Blaſphemy, Irreligion 
and Hereſy that can be publiſhed. I will not take 
upon me to open them, they are ſo horrid, I leave 
the Paſſages to be read, that your Lordſhips may 
ſee what Grounds there are for a Preacher in the 
Pulpit to take Notice of theſe Matters. When the 
Church is run down, the Clergy vilify'd ; when 
they tell us a grey Coat has as much Authority to 
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adminiſter the Sacrament as a black Coat; and that 
a Country-Man may make as good a Prieſt as the 
Parſon of the Pariſn; theſe Things may excuſe the 
Zeal of the Doctor in ſo warmly Reprehending 


them. 
We ſhall read abundance of this ſort of Learn- 


ing, and we ſhall do it only to ſhew that there was 


Reaſon for the Doctor in the Pulpit to forewarn 
the People, to caution them that they may not have 
ill Impreſſions made upon them, by ſuch wicked and 
ſcurrilous Writings. We ſhall humbly offer our 
Evidence to your Lordſhips, and then ſubmit this 
Article. | 


7 f Y Lords, I am now to ſpeak to 
Mr. Phipps. M the Third Article exhibited by 
the Commons of Great Britain againſt Doctor Sa- 


cheverell : And I humbly beg your Lordſhips Pa- 
tience, while I take Notice of the ſeveral Branches 
of this Article, and ſhew your Lordſhips, that 
the Doctor is not guilty of any Offence therein 
charged. 

As to ſuch Part of this Article as charges the 
Doctor, That he doth falſiy and ſeditiouſiy ſuggeſt and 
aſſert, that the Church of England is in a Condition 0 
great Peril and Adverſity under Her Majeſty's Admi- 
niſtration ; and that to arraigu and blacken the Vote 
and Reſolution of both Houſes of Parliament, approv'd 
by Her Majeſty, he, in Oppoſition thereto, doth ſuggeſt 
the Church to be in Danger : 

I beg Leave to take Notice, that the Firſt Part 
of the Fourth Article explains this Branch of the 
"Third Article, and ſhews what the Commons 
meant by the Church being in Danger under Her 
Majeſty's Adminiſtration * For the Firſt Part of 
the Fourth Article ſays, That the Doctor ſuggeſts, 
that her Majeſty's Adminiſtration in Ecclefiaſtical and 
Civil Affairs, tends to the Deſtruction of the Conſtitu- 
tion. So that by charging that the Doctor aſſerts 
the Church is in Danger under Her Majeſty's Ad- 
miniſtration, it muſt be intended that he aſſerts 
the Church ro be in Danger by Reaſon of Her Ma- 
jeſty's Adminiſtration. And therefore if there be 
any Expreſſion in the Doctor's Sermon which ſug- 
geſts the Church to be in Danger ; yet if it be nor 
alſo therein aſſerted that the Danger proceeds from 
Her Majeſty's Adminiſtration, the Doctor cannot 
be an Offender within the Meaning and Intention of 
this Article: And the Doctor denies, that he hath 


aſſerted any thing in his Sermon, from whence any 


ſuch Suggeſtion can be inferred. 


To give your Lordſhips full Satisfaction in this 


Point, I ſhall firſt take Notice of the ſeveral Clauſes 
in the Doctor's Sermon at St. Paul's, which have 


been cited to make good this Article. 


The firſt Paſſage quoted for this Purpoſe, is in 
Page the 5rh, where the Doctor thus expreſſeth 
himſelf : 7 ſhall take the Expreſſion in its full Latitude, 
without confining it to the expreſs Defign of the Place, 
tho” it were very obvious to draw 'a Parallel here be- 
zwixt the ſad Circumſtances of the Church of Co- 
rinth formerly, and of the Church of England at pre- 
fent ; wherein her Holy Communion has been rent and 
divided by jattious and ſchiſmatical Impoſtors ; her 
pure Doctrine has been corrupted and defiled ; her 
Primitive Worſhip and Diſcipline prophaned and 
abuſed ; her ſacred Orders denied and wilified ; ber 
Priefis and Profeſſors ( like St. Paul) calumniated, 
miſrepreſented and ridiculed ; hey Altars and Sacra- 
ments proſtituted to Hypocrites, Deiſts, Socinians 
and Atheiſts; and this done, I wiſh I could not ſay, 
wit out Diſcouragement, I am ſure with Inpunity, 


not only by our profeſſed Enemies; but, which ; 
_ „ by our Pretended Friends and Full: Fg 
thren. | 

This is the Paſlage which is chiefly infi 

make good this — of the "IA + 
Is there not too much Truth in this Clauſe > Hat, 
not the Communion of the Church been rent and 
divided by ſome Factious and Schiſmatical Teachers 


in Separate Congregations, who have no Orders at 


all ; and by others who refuſe to take the Oaths 
and will not comply wich the Act of Toleration . 
by Popiſh Prieſts, who have drawn away Perſons 
from our Communion to their Church 2 Haye nor 
her Sacred Orders been denied and vilifyed by the 
Papiſts, who pretend Archbiſhop Parker was con- 
ſecrated at the Nags-Head ? Are not her Altars and 
Sacraments proſtituted to Atheiſts, Deiſts and So- 
cinians, who communicate to qualify themſclies 
for Offices and Places of Truſt ; and yer, Is there 
any thing in this Claute can ſupport this Article > 


Are theſe Evils charged upon Her Majeſty ; or is it 


aſſerted, that theſe Miſchiefs are owing to, or pro- 
ceed from Her Majeity's Adminiſtration 2? | 
The next Paragraph cited to maintain this Article, 


is in the 14th Page, where the Doctor ſays, 1 hurt, 


as the Engliſh Government can never be ſecure in 
any other Principles, but ſtrictiy theſe of the Cu 
of : England 3 fo J will be bold to ſay, where any Part 
of it is truſted in Perſons of any other Nition;, they 
muſt be falſe to themſelves, if they are true to their 
Truſts = ; if they are true to their Options and lu- 
tereſt, muſt betray that Government they are Enemies 
to upon Principle. Indeed, we mult do them that 
Juſtice, to confeſs, That fince the Sefiariſts have 
found a way (which their Fore-fathers, God knrws, a: 
wicked as they were, would have abhorr'd) to ſwalln 
not only Oaths, but Sacraments, to qualify themjelves 
10 get into Places and Preferments ; theſe ſuiflifyd 
Hypocrites can put on a ſheu of Loyalty, and jeem 
rolerably eaſy in the Government, if they cau ingroſs 
the Honours and Profits of it : But, Jet Her Maje- 
ſly reach out Her little Finger to touch their Lois, 
and theſe Sworn Adverſaries to Paſſive Obedicicy, 


and the Royal Family 5 ſpall fret theinſ<tves Aud 
Curſe their Queen and tieir Gd, and u 
upwards, | 


Here is not one Word of the Church bcing 
Danger by Her Majeſty's Adminiftration : HH lh 
ſhews the Danger the EZzglifh Government may be 
in by Occaſional Conformiſts put into Offices and 
Places of Truſt. For Occaſiona] Conformiſts, who 
are Diſſenters, Republicans, Atheiſts and Deiſts, 
that communicate only to quaſiſy themſelves 10! 
Places, if they are true to their Opinions, cannot 
be true to the Church of England in which they 
communicate, cannot be true to the Government 
by which they are entruſted in ſuch Offices; for 
they will be always promoting their own Principles 
in Religion, and their own Forms of Government 
in the State. 

Both Lords and Commons were of Opinion, it 
was not ſafe to truſt Occaſional Conformiſts with 
the Guardianſhip of our Church or Crown, when 
they agreed to the Bill for preventing Occalional 
Conformity, which Enacts, That if any Pero, 
who bad any Office Civil or Military, or any Ci, 
or Place of Truſt under Her Majeſty ; or i} Per- 
Jon bearing any Office of Magiſtracy, a He. . 
Truſt in Corporations, who by the Laws are 09399 
to receive the Sacrament of the Lord's Supper, 4. 
cording to the Rites aud Ujage of ib. C1917 © 
England, ſhould after their Admiſſion 5410 1 

: 1e. 


ee 
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-ve Offices, and during their Continuance in ſuch 
72 ; Mews unto any Conventicle, Aſſembly or 
Meeting, under Colour or Pretence of any Exerciſe 
of Religion, in any other Manner than according to 
the Liturgy and Practice of the Church of England, 
they ſpould, being convicted thereof, be diſabled from 
henceforth to hold ſuch Office or Offices. Though this 


| was never Enacted into a Law, yet as it was the 


Opinion of both Houſes of Parliament, I beg Leave 
to offer it asa Reaſon, to conform what the Doctor 
hath aſſerted. 

My Lords, I ſhall trouble your Lordſhips only 
with one Paſſage more, which was urg d to prove 
this Article, which is in Page the 15th, where the 
Doctor hath theſe Words, 70 lay before you the great 
Peril and Miſchiefs of theſe Falſe Brethren in Church 
and State; which I ſhall endeavour to do, by proving 
that they weaken, undermine, and betray in them- 
ſelves, and encourage, and put it into the Power 0 
our profeſs'd Enemies, to overturn and deſtroy the 
Conſtitution and Eſtabliſhment of both. Theſe Falſe 
Brethren are the Occaſional Conformiſts mention'd 
in the Page preceeding. : 

J heartily wiſh, that all who communicate in the 
Church, were true Sons of the Church ; but if, as 
the DoGor ſuggeſts, there are any that communi- 


cate at her Altars, who diſown her Miſſion, who 


refuſe to comply with her Liturgy, and are Enemies 
to her Conſtitution ; if Arians Socinians, Deiſts, 


and almoſt all Diſſenters, and other Enemies to the 


Church, communicate with her to get Places and 
Preferments in Church and State, what Prejudice 
the Church may receive from ſuch Falſe Brethren, 


I ſubmit to your Lordſhips Judgment ; begging 


Leave only to offer to your Lordſhips, what was 
ſaid by the Commons at a Conference with your 
Lordſhips, upon the Bill for preventing Occaſional 
Conformity; and which, IT hope, in an Impeach- 
ment by the Commons, will have ſome Weight 
with your Lordſhips. 

The Commons upon that Conference were plea- 
ſed to take Notice, That when the Corporation- 
« Act was made, the Parliament had freſh in their 


© Minds the Confuſions and Calamities that had 


© been brought upon the Nation, by ſuch as pre- 
te tended to be at the ſame time in the true Intereſt 


© of Religion and their Country. That the Parlia- 


ment by that Act, and afterwards by the Teſt- 
* A&, thought they had ſecured our Eſtabliſnment 
*© both in Church and State ; and that they had pro- 
e vided a ſufficient Barrier to defeat and diſappoint 
* any Attempts upon them, by Enacting, That all 
* in Office ſhould receive the Sacrament of the Lord's 
* Supper, according to the Rights and Uſages of the 
** Church of England; and never imagined a Set of 
© Men would riſe up, whoſe Conſciences were too 
* tender to obey the Laws, but harden d enough to 
* break through any. | 1 

Thus, my Lords, having ſhewn that the Paſſages 
cited by the Managers do not maintain this Article, 
and that the Doctor hath not aſſerted the Church to 
be in Danger by Her Majeſty's Adminiſtration : I 
will next ſhew, from what Cauſes the Doctor doth 
ſuggeſt the Danger of the Church to ariſe : And of 
theie Schiſm is one. | 

That Schiſm may diſtract the Church, a Prayer 
lately added to our Liturgy tells us? That Separa- 
tion from che Eftabliſh'd Church, which impoſeth 


no Sinfal Terms of Communion, is Schiſm, all the 


Learned Men of our Church agree; and that there 
are many People in this Nation that are auilty of 


Schiſm, I think no Body will deny. And altho' it 
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cannot be imagined, nor is it aſſerted by the - 


ctor, that ſuch Schiſm ſhould grow to ſuch a ad 
as to endanger the Church, during Her Majciy's 
happy Adminiſtration ; yet, what ill Cori: quence 
It may be to the Church in another Age, : Body 
can pretend to know, tho” every Body may have too 
much Reaſon to fear. | 

So, my Lords, when Men attack the Articles of 
our Religion and our Homilies, and repreſent them 
as Spurious; when they call the Doctrine of Non- 
Reſiſtance and Paſſive Obedience a Blaſphemous 
Doctrine, what Influence that may have hereafter 
upon our Government both in Church and State, 
your Lordſhips are the beſt Judges. 

I ſubmit to your Lordſhips, if the Queen can be 
ſafe, when it ſhall be averr'd in Print, that there is 
one on the other Side of the Water that is a Jure 
Divino King, and hath an Hereditary Rignt Can 


f the Queen or Church be ſafe, when all the hole 


Adminiſtration is vilify'd and abus'd as ic in the 
Obſervator, in this Manner? Guntiyman àsks the 
Queſtion, Have you any more Knaves to talk of ? 
Obſ. Honeſt Countryman, What wonld you ve me 
to do? If I muſt run through all the Liſts of Hues, I 
muſt bring in all the Courts, all the Employ-11++1ts, all 
the Claſſes of Publick Affairs in the Nation. 

Can the Queen be ſafe, when the Murther of 


King Charles the Firſt is juſtify'd in Print, by the 


Review and Obſervator ? When the Wert Martyrdom 
of King Charles the Firſt, and Dry Martyrdom of 
King James the Second are ſaid to be all one, and no 
Difference between them? I ſay, How can Her Ma- 
jeſty be ſafe, when ſuch Rebellious Principles are ſo 
publickly avowed ? And if Her Majeſty be in 
Danger, Can the Church be ſafe ? | 

All Learned Men that underſtand our Conſtitu- 
tion, have always agreed, that there is ſuch a near 
Relation between the Church and Monarchy, ſuch a 
Dependance of one upon the other, that where one 
falls, the other cannot ſtand. 

Can either Church or Queen be ſafe, when ſo 
great and neceſlary a Part of our Conſtitution, our 
Parliament, is ſtruck at ? When it ſhall be ſaid that 
the Members fit in the Houſe to do nothing, making 
long Speeches without Meaning, and Voting Bills uith- 
out Defign to have them paſs * And when ſuch Re- 
bellious Principles are broached, as I mentioned to 
your Lordſhips upon Friday laft out of the Review, 
to ſhew the Neceſſity of Preaching the Doctrine of 
Paſſive Obedience, viz. If the next Parliament ſhould 


prove like this, the Nation will be ſo much the nearer 


that Crifis of Time, when Engliſh Liberty being brought 
to the laſt Extremity, muſt open the Magazine of Ori- 


ginal Power? Theſe are ſome of the Things al- 


ledged by the Doctor to be dangerous to the 
Church and State. 


But the chief Cauſes from whence the Doctor ſug- 


geſts the Danger of our Church and State to proceed, 
are Atheiſm, Prophaneneſs, and Immorality ; for he 
thus expreſſeth himſelf, Pag. 20. What Reaſon have 
we to think but that the National Sins are ripin'd up to 


a full Maturity to call down Vengeance from Providence 


on a Church and Kingdom thus debauch'd in its Princi- 


ples, and corrupted in its Manners ; and inſtead of the 
True Faith, Diſcipline and Worſhip, given over to all 


Licentiouſueſs both in Opinion and Practice ; tu all Seu- 


ſuality, Hypocriſy, Lewdneſs and Atheiſm ? 


From theſe Sins it is he apprehends the Church 
and Nation to be in Danger ; and whar Judgments 
have been brought down upon Kingdoms and Na- 
tions for theſe Sins, we have Multitudes of Inſtances, 
both in Sacred and other Hiftories ; ſometimes they 
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have been deprived of the true Worſhip of God, 
and overwhelmed with Idolatry and Mahometaniſm. 
Is not the Name of God forgot in the Place of his 
miraculous Birth? And is not the Light of the 
Goſpel totally extinguiſhed where it at firſt ſo glo- 
rioully ſhined ? And by what Means? By Infidelity, 
Prophaneneſs and Immorality. And may not the 
ſame Cauſes produce the ſame Effects? | 

Can England be always ſecure from ſuch Judg- 
ments, when ſome amongſt ns ſcarce own the firſt 
Perſon of the 'Trinity, by whom they were created ? 
But many have the Boldneſs to deny the Divinity 
of the ſecond Perſon, by whom they were redeem- 
ed, and many other ſuch Blaſphemies and Atheiſti- 
cal Notions are daily propagated and ſpread abroad 
among us; of which I ſhall beg your Lordſhips 
Permiſſion to cite ſome few Inſtances, of thoſe 


many we ſhall offer ro your Conſideration in the 


Courſe of our Evidence ; and they are ſuch as I 
hardly dare Name, and as your Lordſhips will ſcarce 
bear to hear. | | 

There is a Treatiſe call'd, A brief but clear Con- 
Tutation of the Doctrine of the Trinity, Page the th 
it ſays, The Divinity attributed to the Son and Holy 
Ghoſt is unſcriptural and idolatrous. Page the 14th, 
To be ſhort, Trinitarianiſm is Poltheiſm and 1dolatry, 
if there be any ſuch Thing in Nature. 

And a Book called Brief Notes on the Creed of 

Athanaſius, ſpeaking of the Trinity and Incarnation, 
ſays, A Belief in theſe Points is in no Degree neceſſary, 
much teſs neceſſary before all Things. | 

The Account of the Growth of Deiſm, Page 17. 
ſays, Many Dofrines are made neceſſary to Salvation, 
which it is impoſſible to believe, becauſe they are in their 
Nature A'ſurdities. Idem, p. 22. One of my Old 
Acquaintunce always thought the moral Part of the 
Bible wery good ; but he alſo thought that by the 
Strength of his own Reaſon, he could have writ as 
good a Moral himſelf. 

Theſe are Sins of 
juſtly draw down very heavy Judgments ; and al- 
tho' we are very well aſſured, that the Piety of her 
Majeſty alone is ſufficient to avert thoſe Judgments 
that are due to ſuch Crimes during her own Life; and 
altho? we are ſure, that, by her Majeſty's Care, and 
the Vigilance of Her Miniſters, thoſe Sins will not 
grow to ſuch a Head during her Majeſty's Life, as 
to endanger the Church and State; yet (if not pre- 
vented) they may take ſuch Root now, as may here- 
after endanger the State, the Church, and even 
Chriſtianity it ſelf: For as among Men, Nemo repen- 
25 fuit turpiſſimus, ſo Hereſies and Schiſms in the 
Church, Factious and Seditious Principles in the 
State, are not invented and arrive to the Height at 
once, but ſteal by Degrees into the Church and 
State : And therefore, as in the Body Natural, ſo 
in the Body Politick, we muſt meet the Diſeaſe, 
and prevent the ſpreading of its Contagion : And 
done of the beſt Methods to do it, is by our Mini- 

ſters ſhewing the Heinouſneſs of theſe Crimes, and 
the dangerous Confequences that attend them. And 
we ſubmit it to your Lordſhips, whether the Doctor 
hath any otherwiſe aſſerted the Church to be in 
Danger, than what may happen to her as the Con- 
ſequences of ſuch Sins ; and whether he any where 
avers the Church to be in Danger by or under her 
Majeſty's Adminiſtration. 

As to the Votes of both Honſes, we dare not pre- 
ſame to ſay how far they were delign'd to extend : 
Bur I humbly ſubmit to your Lordſhips Conſide- 
ration, whether the Vote of both Houſes in 1705, 
did relate only to ſuch Suggeſtions and Inſinuations 


a very deep Dye, and may 


of the Church's Danger, as ſhould be made about 
that Time, or ſome ſhort time after; or whether 
it was intended to have a Proſpect, and relate t 
what ſhould be ſuggeſted four Years after; whereas 
it was impoſſible for the Wit of Man to foreſee hat 
ſhould happen in fo long a Time. 

We were then, as we are now, engaged in a Var 
with a powerful Enemy ; a Pretender, ſupported by 
that Enemy, and who, ſince that Vote, attempted 
ro invade theſe Kingdoms, if that Army of the 


French had been ſucceſsful in Flanders, and the 


Advantage of the War had turn'd on their Side; and 
if the Pretender had landed with ſuch a ſucceſsful 
and powerful Army of French Papiſts in Great Bi. 
tain, I believe it would have been impoſſible to hare 
made the Generality of the People avoid thinking 
both Church and State too in Danger under thoſe 
Circumſtances. _ | 

To conclude this Branch, If there be any Thing 
in his Sermon, from whence it can be inferr'd that 
he ſuggeſts the Church to be in Danger. yet if it 
be not ſuggeſted to be by Reaſon of her Majeſty's 
Adminiſtration ; and if it was not done with a 
wicked, malicious, and ſeditious Intent to deſame 
Her Majeſty's Adminiſtration, and to contradict and 
arraign the Reſolutions of both Houſes of Parlia- 
ment; and unleſs ſuch Intention plainly appears, 
without Innuendo's, he cannot be guilty within the 
Intent of this Article. 

And as to ſo much of the third Article, which 
chargeth that the Doctor, as a Parallel, mention; a 
Vote that the Perſon of King Charles the Firſt was 
voted to be out of Danger, at the ſame time that his 
Murderers were conſpiring his Death, thereby wicked 
and maliciouſly inſinuating, that the Members of bath 
Houſes who paſs'd the ſaid Vote were then conſpiring 
the Ruin of the Church; J cannot give a better 
Anſwer than the Doctor himſelf hath given to it, 
VIZ, | | 
1. That he doth not draw any Parallel between 
the Vote concerning tae King's Perſon, and the 
Vote of the Two Houſes. 

2. That he does not in his Sermon mention the 
Vote of the Two Houſes. | 

3. That if he had mentioned it, he would not 
thereby wickedly and maliciouſly have inſinuated 
that the Members of both Houſes, who paſs'd that 
Vote, were then conſpiring the Ruin of the Church ; 
but would have infinuated, ther as ſome Perſons 
were conſpiring the Murder of the King, whilf 
others, no way privy to their wicked Intentions, 
voted his Perſon to be out of Danger; ſo when he 
Two Houſes voted the Church to be in no Danger 
under her Majeſty's Adminiſtration, there might be 
ſome others who were conſpiring the Ruin of the 
Church, and many others, who by their Vice and 
Infidelity were drawing down God's Vengeance 
both on Church and State. 


Mr. Dee. MI. Y it pleaſe your Lordſhips to in- 


dulge me a little upon this Arti- 
cle, and I beg leave to make a Diſtinction, as on the 
laſt Article, that is, that theſe Words, Danger of tht | 
Church, ſeem in the Articles to bear one Senſe, and 
in the Doctor's Sermon another. The Danger ſug- 
geſted in the Article, is a Danger under Her Maje- 
ſty's Adminiftration. I muſt beg leave to ſay, theſe 
Words were put in, to inſinuate, that the Doctor 
does in his Sermon urge the Danger of the Churc 
to ariſe from her Majeſty's Adminiſtration; which, 
I think, is not to be found there; and if they were 


omitted, then it will ſtand only thus, That the — 
| | 0 
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doth affirm that the Church of Englaud is un- 
— * Peril and Adverſity; and if ſo, J hope, 


the Aſſertion is not Criminal. I can't, by all the 


Obſervation I have made on the Doctor's Sermon, 
find that the Doctor ſuggeſts that there is any form d 
Body of Men conſpiring to overthrow the Church; 
but the Doctor ſays that there are ſuch Men that are 
falſe Brethren that endanger the Doctrines and Diſ- 
cipline of the Church. That there is ſome ſort of 
Danger, appears by the Form of Prayer that is daily 
offered up for her Safety, and therefore a general 
Suggeſtion of Danger would not have anſwered the 
End of the Commons to make the Doctor Criminal, 
without adding the Words under Her Majeſly's Ad- 
miniſtration ; and if they can ſhew that the Doctor 
in any Part of his Sermon has charg'd the Queen 
with ſuch Adminiſtration as endangers the Church, 
am ſure I ſhould be very much ro blame to ap- 
pear for him at this Bar; but the contrary, I think, 
appears, when he prays for her Life, with theſe 
Words added, for the Comfort and Support of this 
Church and Nation. = 

My Lords, I ſhall ſay no more to that Part of 
the Article, it having been fully ſpoken to already, 
but beg leave to take Notice, that the Managers for 
the Houſe of Commons have been pleaſed to ſay, 
That the Doctor has reflected upon the Reſolutions 
of both Houſes of Parliament, by drawing a Pa- 
rallel between the Vote relating to the Murder of 
King Charles, and the Vote of the Two Houſes 
that the Church was not in Danger. My Lords, 


To make a Parallel there muſt be Two Lines, a 


Line firſt given to draw the Parallel Line to ; and I 
beg leave to ſay, that in the Doctor's Sermon there 
is no ſuch firſt Line given; for he has not in all his 
Sermon take Notice of any Vote of both Houſes. 
If he has not taken Notice of this Reſolution of 
both Houſes in his Sermon, the Law will not im- 
ply that he had any Notice of it. For Votes are 
private Reſolutions of the Houſes, and always were 
{o till of late they have been publiſhed in Print, 
and the Printing of them will not infer that he had 
Notice of them. The Doctor's Diſtinction in his 
Anſwer is very true and plain, that he doth not 
charge the Perſons concerned in paſſing that Vote 
with being concerned in that odious and execrable 
Deſign 1 
Prince; (and J hope Charity will carry us ſo far as 
to think that very many Perſons that join d in that 
Vote were not concerned in it) but that yet at the 
ſame Time they paſſed that Vote, that bloody De- 
fign was carry'd on by a private Juncto of Blood- 
thirſty Men. | 

My Lords, I do not admit, but ſuppoſing I 
ſhould admit the Doctor hath contradicted the Re- 


| ſolutions of both Houſes, I ſubmit it to your Lord- 


ſhips what Crime the contradicting a Vote of the 
Houſe of Commons, or the Reſolution of both 
Houſes, is. The contradicting a known eftabliſh'd 
Law may be Seditious ; but I ſubmit it whether a 
Vote is ſo publick an Act, that contradicting it, at 
leaſt without taking Notice of it, be any Crime, or 
at leaſt be ſo high a Crime as to deſerve a Cenſure. 
It is very certain he may be thought Saucy and Un- 
mannerly to do it, orit may be a Breach of Privi- 
lege; but whether your Lordſhips will interpret it 
to be a Crime, and fuch a Crime as will bear an Im- 
peachment for High Crimes and Miſdemeanors, I 
ſubmit to your Lordſhips. 

My Lords, We hambly hope, that notwith- 
ſtanding any thing yet offered againſt the Doctor, 
that your Lordſhips will be of Opinion, that the ac- 


carrying on the Murder of that Royal 


quitting the Doctor of this Impeachment will be a 


noble and convincing Proof of the undoubted Truth 


of that Vote, That the Church of England, (of 
which the Doctor is a true, though an unfortunate 
Son, whilſt under a Charge by the Commons of 
Great Britain for High Crimes) under Her Maje- 
ſty's Adminiſtration, is in a ſafe and flouriſhing 
Condition. | | | 


Y Lords, We are now upon 
Dr. Henchman, M the Third Article of Im- 


peachment, in which Doctor Sacheverell is charged 
with [fal/ly and ſeditiouſiy ſuggeſting and aſſerting, 
That the Church of England is in a Condition of great 
Peril and Adverfity under Her Majeſty's Adminiſtration.] 
If by theſe Words, under Her Majeſty's Adminiſtra- 
tion, your Lordſhips are to underſtand By the 
Courſe and Tendency of Her Majeſty's Admini- 
ſtration, that Charge we poſitively deny, and hum- 
bly aſſure our ſelves that the Learned Managers 
have not been able to maintain it, either from the 
general Scope and Deſign of the whole Sermon, or 
from any Paſſages contained in it. 

If by thoſe Words, under her Majeſty's Admini- 
ſiration, is to be underſteod only during the Time 
of her Majeſty's Adminiſtration , then we appre- 
hend that there may be Perils under her Majeſty's 
Adminiftration, which do no ways proceed from 
ſuch her Adminiſtration, and which may be men- 
tioned without any ſeditious Thought or Intention 
of Reflecting upon her Majeſty's happy Admini- 
ſtration. 


If your Lordſhips look thro* the whole Sermon, 


it will appear, that he who now ſtands accuſed for 
caſting this foul Aſperſion upon her Majeſty, ne- 
ver once mentions her throughout this whole Diſ- 
courſe, but in Terms full of the profoundeſt Re- 
ſpe& and Reverence : In the very beginning of this 
Sermon, in the ſecond Page, this is reckoned as one 
chief Part of that Day's Deliverance, which he 
was then ſolemnizing, That this good and pious Re- 
lick of the Royal Family fits now happily upon the Throne 
of her great Anceſtors. In the 19th Page we find 
him with an honeſt and hearty Zeal aſſerting Her 
Majeſty's Right to the Throne, and praying God 
to bleſs her in it; and with a few Lines he again 
repeats that Prayer, That God would Jong preſerve 
her on that Throne, for this very remarkable Rea- 
ſon, becauſel She is the Comfort and Support of the Eſfta- 
bliſhed Church. . | 
Is this, my Lords, the Language of one that would 
ſuggeſt and aſſert, that very Church to be in a Con- 
dition of great Peril and Adverſity from her Maje- 
ſty's Adminiſtration? Or can your Lordſhips pre- 
ſume, that any one can fo far prevaricate with God 
and Man, as openly to thank God for the peculiar 
Happineſs that we now enjoy by her Majeſty's fit- 
ting on the Throne of her Anceſtors, and to be- 
ſeech him long to preſerve her there for the Sup- 
port and Comfort of the Eſtabliſhed Church, and 
yet aſſert, that that Church is in great Adverſity un- 
der, that is from, her Majeſty's Adminiftration. 
In this Caſe your Lordſhips will ſuffer me to 
ſhew what thoſe Perils are which the Church is ſaid 
ro be in, in this Diſcourſe, and how they do not 
proceed from her Majeſty's Adminiftration. | 
The Dangers ſpoken of in this Sermon are either 
ſuch as ariſe from the Infidelity and Prophaneneſs, 
the Vice and Immorality of the Age, or elfe ſuch as 
always have attended the Chriſtian Church from her 
firſt Foundation, and always will attend her whilſt 
ſhe continues Militant upon Earth. Th 
at 
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That there are Dangers ariſing to the Church 
from Infidelity and Prophanenels, is already, I doubt, 
too evident {rom thoſe Authors I mentioned under 
the ſecond Article, and from what the Gentlemen 
who have ſpoke before me, have obſerv'd upon this : 


If it yer wants a Confirmation, we ſhall beg leave 


to lay before your Lordſhips a black Catalogue of 
Prophaneneſs and Blaſphemy, not fit to be heard 
more than once. 

As to the Dangers proceeding from Vice and Im- 
morality, the Laws of the Land, and the many Pro- 
clamations iſſued out by Royal Authority upon that 
Occaſion, are an undeniable Evidence of the growing 
Danger to the Church on that Head, and of her 
Majeſty's ſpecial Care to ſuppreſs and prevent that 
Danger. In the Cloſe of thoſe Proclamations Her 
Majeſty declares Her Royal Reſolution to puniſh all 
manner of Vice, Immorality and Prophaneneſs in 


Perſons of all Degrees whatſoever, and particularly 


in ſuch as are near her Royal Perſon ; and theſe Pro- 
clamations are ordered to be read by all Miniſters 
in their reſpective Congregations at leaſt Four 
Times in every Year; and they are directed to incite 
and ftir up their Congregations to the Practice of 
Piety and Virtue, and the avoiding all Immorality 
and Prophaneneſs. My Lords, hard is the Fate of 
Miniſters, if they muſt reprove Prophaneneſs in 
Men of all Degrees under Her Majeſty's Diſplea- 
ſure ; and yer if they once happen to mention Men 
of Characters and Stations in their publick Dit- 
courſes, that too muſt be made one Part of the Im- 
peachment againſt him. pi 

My Lords, It was ſaid indeed by a Learned 
Manager, that the Pulpit was not a proper Place for 
Complaints of this Nature ; that theſe things ought 
not to be ſpoken of in Publick, unleſs they could 
be proved ; and if they could be proved, thoſe thar 
are known to be guilty ſhould be proſecuted in a due 
Courſe of Law. But, my Lords, I humbly appre- 
hend it to be the Duty of a Miniſter of the Goſpel 
10 be inſtant in ſeaſon, and out of ſeaſon; to exhort 
and rebuke with all Authority, and without Diſtin- 
ction. This their Holy Function obliges them to 
do, and the Dignity of that Function does and 
ought to protect them in the Performance of that 
Duty; but that Miniſters ſhould be obliged to pro- 
ſecure every Offender in a Court of Juſtice, is not 
yet known to be any Part of their Office ; and he 
that at any time ſhould take that Part upon him, 
would hardly avoid that Imputation which many 
People are ready to lay upon the whole Profeſſion. 

In the next Place, your Lordſhips will conſider 
whether the Dangers mentioned in this Sermon are 
not ſuch as have in all Ages, and under the beſt 
Princes, infeſted the Church. 

I appeal to the Reverend Bench of Biſhops, 
whether even in the Apoſtles Time there were not 
Men of unſtable Minds crept in among them ; ſome 
carried about with every wind of Doctrine, deceiving, 
and being deceived ; others teaching for Doctrines the 
Traditions of Men ; and whether in the immediate 
ſucceding Ages the Church was not miſerably rent 
and divided by factious and ſchiſmatical Impoſtors. 


Their Lordſhips well know that the pious Care of 


Chriftian Emperors was not able to prevent the 
ſpreading of old Errors, and the continual ſpringing 
up of new ones ; neither has Her Majeſty's peculiar 
Piety and Zeal prevented many Inſtances of Pro- 
phaneneſs and Irreligion under Her happy Admini- 
ſtration; but certainly no Inference ought to be 
made from an Hiſtorical Account, or bare Mentjon 
of ſuch like Perils of the Church, as if that was 
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intended to arraign the Adminiſtration 

Princes 1n whoſe Times they l 1 od 
My Lords, That there are ſuch Dangers attend 
ing the Church, even under her Majeſty's hap a 


Adminiſtration, needs no other Evidence than that 


Form of Prayer which is by Her Majeſty? 

directed to be uſed in al Churches _— RR 
beſeech God, That no Sedition may diſturb this $; ny 
nor Schiſm diſtract this Church; and that he won % 
us all Grace ſeriouſly to lay to Heart the great © a 
ger we are in by our unhappy Diviſions. My Lor & 


this Prayer is enjoined to be uſed by publick Autho- 


rity; and particularly mehtions the great Danger 


of the Church, in being at this Time diſſraé 
with Schiſm ; and I muſt ſubmit it co Doo = 


ſhips Conlideration, how hard it is tha: + Minifter 


may not from his Pulpit mention thoſe 1. * 
without Offence, which he is ſpecially commange, 
to pray againſt in his Desk. , 


Mr. Dodd. We ſhall beg Leave to produce 
ral Books, wherein there = the Brom pet 2 
that perhaps your Lordſhips ever heard of: And we 
ſhall firſt confine ourſelves unto them which relate 
to Blaſphemy, Irreligion and Hereſy, which we 
_— "gs _ pleaſant 22 heard, or fit to be 
ubliſned, if it were not abſolutely nece 
Doctor's Defence. F N 
Mr. Phipps. My Lords, We begin with ſome 
Miſcellaneous Tracts, publiſned by Mr. Eduard 
Hickeringili, And we offer them firſt to your Lord- 
ſhips Conſideration, becauſe he was a falſe Brother; 
and we think his Trades will juſtify the Doctor in 
what he hath ſaid in relation to the Church beins 
in Danger, from the Blaſphemy and other enormous 
Crimes mentioned in his Sermon. 5 
Nr. Dee. It's in Page 12. 


© Clerk reads.) The ſecond Pre- 

tender to Infallibility is the Bible; Part 1. p. 12. 
and that I admit too, ſo ſoon as 

"ris agreed which Chapter and Verſe is God's 
Word, and which not, and why. For as for ſome 
Verſes and Clauſes in the Holy Bible, the very 
Penmen thereof did not ſometimes know very well 
whether the ſame were the Dictates of the Spirit 
of God or no. Sometimes they write 2/0 ſaith 
the Lord —and not I, but the Lord commands, ſo 
and ſo: and then again in a Qualm or Quandary, 
modeſtly pretend to gueſſing: 7 think alſo; ſays 
St. Paul, that I have the Spirit of God. 


Mr. Thompſon. My Lords, upon what is offered 
to be given in Evidence, the Managers apprehend 
there is ſomething that will require their Conlide- 
ration, | 


Accordingly the Managers withdrew, and then ti 
Lords adjourned to their Houſe above; and ii a 
ſhort time their Lordſhips being returned, aud 
ſeated as before, and the Managers being returued 
to the Place appointed fur them ar their Lordſbits 
Bar, Proclamation for Silence was made by ile 
Serjeant at Arms. 


Mr. Thompſon. My Lords, The Managers have 
conſider d the Nature of the Evidence open'd by the 
Council; and without troubling your Lordſhips to 
obſerve how material it is for the Priſoner's Defence, 
ſubmit it to your Lordſhips, whether ſuch impious 
and blaſphemous Paſſages as the Council were 


aſham'd to repeat, ſhall be republiſh'd in fo 7 5 
| a Man- 


1709. 
a Manner, by reading them in Evidence before your 
| ſhips. 
L_ „ Gentlemen, You that are of 
Council for the Do&or may proceed in your Evi- 
dence as you ſhall think proper. | 
Mr. Dodd. My Lords, We muſt own there are 
a Multitude of Sentences never to be repeated, if it 
were not neceſſary for our Defence ; but we think 
it ſo material for the Doctor's Defence, that we 
dare not depart from it without your Lordſhips 
der. 
— Phipps. My Lords, 'The Reaſon that Learned 
Gentleman gave againſt reading them, is the very 
Reaſon we offer for reading them ; for the Doctor 
aſcribes the Danger of the Church to thoſe Blaſphe- 
mies and impious Doctrines and Tenets, that are ſo 
frequently publiſhed and which call for God's Judg- 
ments on the Nation. ; 
Mr. Dee. My Lords, we deſire he may read in 
the ſame Book he was reading before. 


© Clerk reads.) For Sabbathiſing. The 
Sabbath, Oh the Sabbath called by 
© the cunning Prieſtcraft, not by the 
Holy Scripture, the Lord's Day, to recommend it 
* the better to the unthinking Mob. —Of all the 
other Seven Days the Prieſt's beſt Market-Day to 
put off his Wares, and turn them into Money. 
© Family Duties are the next plauſi- 
lid. p. 21. ble Piece of Prieftcraft Divinity, I 
© mean Praying with the Family, (not 
© that I condemn it) tho' our Bleſſed Saviour ſeems 
© to condemn it by his Practice and Preaching. 
© Saying Grace, an univerſally cry'd 
#4. p. 23. © up Piece of Divinity, Superſtition, 
© or Prieſtcrafe; for we never read 
that Chriſt or his Apoſtles ſaid Grace, either be- 
fore Meat, or after Meat. 
| King Saul found to his Coſt, that 
Lid. p. 50. he had better have diſpleaſed all 
Iſrael, than Samuel the good High- 
© Prieſt ; and had better have rent the Cloaths off 
from his own Back, then have rent SamueP's Caſ- 
© ſock.—lt fretted the good old Gentleman; and 
* in a P-ffion he ſaid, God hath rent from thee the 
© Kingdom alſo, and hath given it to thy Neighbour 
* that is better than thin. | 
| © 'Then the Lord anſwered, Take an 


Bid. p.5z. © Heifer with thee, and ſay I am come 
© to do Sacrifice to the Lord. The 


Ibid. 2 17. 


Policy of Heaven, we ſee, jumps with our late 
* Prieftcraft in this, to make Religion the common 


© Covert to hide a Plor. 
© His Kingdom, which was given 
Did. p. 52, © to David, becauſe he was a Man after 
53. God's own Heart, (not in Holineſs, 
| © that is not meant ; for beſides his 
* Adultery and Murder, his many other Sins, and 
© curſing his Enemies to the Pit of Hell, is unac- 
© countable ;) but after God's own Heart is a Hebra- 
* iſm, and in Exghſh ſignifies as much as a Man for 
my Turn, he will kill and ſlay as the Prieft directs, 
* by Orders received from Heaven; he will fulfil all 
* my Will faith the High-Prieſt. | 
I can by no means perceive that 
Lid. Part 2. this Commiſſion to Teach, Baptize, 
p. 4. Ex communicate, or Abſolve, does 
1 properly or more appertain to a 
Grey Fryar, or any Black Coat, more than to a 
Grey Coat or Layman, 0 
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© To ſay, the Uſe (being for God's 

* Service) ſanctifies it: So may a Meet- 1b. P. 14. 
© ing - Houſe, a Tabernacle, or my | 
* Dining-Room be conſecrated, when we pray and 
© preach there, or ſay Grace there, pro hac vice; 
and vice werſa, it is unconſecrated when Dinner- 
time comes, or the Punch-Bowl. 


Mr. Dee. The Rights of the Chriſtian Church is 
the next Book we ſhall offer to your Lordſhips. 


© Clerks reads.] At the Cloſe of the 
Supper, the great Meal with them, Page 105. 
© the Maſter of the Feaſt diſtributed | 
© among his Gueſts ſmall pieces of Bread; and ha- 
© ving firſt drank of the Grace-Cup, delivered it to 
* be handed about : To which Chrift, who inſtituted 
© no new Rites, ſuperadded the Remembrance of 
© his Sufferings ; and directs his Diſciples as often 
© as they did this, that is, Celebrate ſuch Feſtivals, 
© and cloſe them with the Poft-caninm, to comme- 
© morate him after this manner. 
© Does not every one, as well as 
the Miniſter, equally apply the Mid. p. 108. 
Bread and Wine to the ſame Holy 
and Spiritual Uſe, in commemorating the Benefits 
received by our Saviour, and in offering up the 
© ſame Prayers, and deſiring the ſame Bleſlings ? 
And whoever does this with a due Application of 
© Mind, rightly conſecrates the Elements for himſelf, 
© {ince this is the only Conſecration they are capable 
© of : Any thing further than this may rather be 
© called Conjuration than Conſecration. 


Mr. Dee. The next Book we offer to your Lords - 
ſhips is Blount's Oracles of Reaſon. | | 


© Clerk reads, | Reaſon is able to 
© furniſh us with enough to make us 
happy, and that is as much as we 
© need care for. | | 

© When he made his Cavalcade Bid. p. 165, 
© upon Aſinego, they extoll'd him as f 
the Deſcendant of King David; but his untimely 
* Apprehenſion and Death, together with his Neg- 
lect to improve the Inclination of the People to 
© make him King, did allay the Affections of the 
© Jews towards him. 

© It ſeems a very cruel and very hid 
© hard thing in this reſpect, that Gd“. P. 49. 
© ſhould be ſaid to have tormented, nay, and ruin'd 
© Mankind, for ſo ſmall a Fault ; and that too com- 
© mitted thro* the Levity of a Woman's Mind. 


Mr. Phipps. The next is Dr. Burner“ Archaologia 
Sacra, | 


© Clerk reads.) Id utiq; videtur graviſſimum, & 
© aſperrimum in hac Narratione, quod Gentem hu= 
© manam plexiſſe, imo perdidiſſe dicatur Deus ob rem 
© exiguam, Q feminilis Ingenii levitate perpetratam. 


Mr. Phipps. The next is, An Account of the 
Growth of Deiſm. 3 


© Burt ſince the Goſpel Simplicity 
© has been worn off, the Prieſts of all P. 191, 192; 
© Churches have agreed, firſt, That 193; © 
© it is neceſſary for all Chriſtian Peo- | 
© ple to communicate at the Lord's Table. Secondly, 
That this Sacrament cannot be rightly celebrated 
© without the Aſſiſtance of a Prieſt, who muſt con- 
© ſecrate the Elements to the Ute for which they are 
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* neceſſary to the very Being of the Sacrament. 


The Prieſt alſo making himſelf Judge of every 
© one's Preparatiou for this Sacrament, has it in his 
Power to admit to a Participation whom he thinks 
fit; as likewiſe to exclude whom he pleaſes from 
this neceilary Mezns of Salvation: And hereby 
he is enabled to make his Terms with his People, 
who muſt be contented to ſave their Souls upon 
what Conditions he will admit. No Wonder, 
then, that ſo great a Noiſe has been made con- 
cerning this Sacred Commemorative Repaſt. 
That Chriſtian Communion which you read of as 
practiſed in the Apoſtles Days, was nothing elſe 
but a Religious Converſation with Chriſtians one 
amongſt another. Twas for Society-ſake that 
they went from Houſe to Houſe, that they eat 


that this ſort of Religious Converſation may be 
kept up among Chriſtians without either Prieſt 
or Altar, or any ſet Form of Prayer, or Praiſe. 
It was long after the Apoſtles were dead and 


buried, before the Temples were built, or Altars 


erected, or ſet Orations were made to the People 
in Churches. And what if you ſhould further 
conſider, if there be any Part of this Primitive 
Church-Communion that might not have been 
performed by a Woman as well as a Man? 
When the Primitive Chriſtians met together to 
break Bread, from Houſe to Houſe, had any of 
© theſe Women craved a Bleſſing on that Bread, we 
© have no Reaſon to doubt but that God would 
© have heard her Prayer. 


Mr. Phipps. The next is, 4 Letter concerning 


© Clerk reads. | Is the doing Good 
Page 59. for Glory's ſake ſo Divine a thing? 

Or s it not diviner to do Good even 
where it may be thought inglorious, even to the 
ungrateful, and to thoſe who are inſenſible of the 
Good they receive ? How comes it then, that 
what is ſo divine in us ſhould loſe its Character in 
the Divine Being? And that, according as the 
Deity is repreſented to us, he ſhould more reſem- 
ble the Weak, Womaniſh, and Impotent Part of 
our Nature, than the Generous, Manly and Di- 
vine ? | | 
One would think it were eaſy to 


Bid. p. 60, © underſtand, that Provocation and 


| © Offence, Anger, Revenge, Jealouſy 
© in Point of Honour, or Power, Love of Fame, 


© Glory, and the like, belong only to limited Beings, 


© and are neceſſarily excluded a Being which is per- 
© fe& and univerſal. 
© It is Malice only, and not Good- 
* neſs, that can make us afraid. 
© So that we have only to conſider, 
Lid. p. 62. © whether there be ſuch a Thing as a 
© Mind that has relation to the whole, 
or not: For if there be no Mind, we may com- 
© fort our ſelves however, that Nature has no 
© Malice. | | : 
| © For no Body trembles to think 
Did. p. 63, that there ſhould be no God, but 
| | © that there ſhould be one. : 
© I am not a Divine good enough 
© to reſolve what Spirit that was which 
© proved fo catching among the ancient Prophets, 
© that even the Prophane Saul was taken by it. 


Did. p. 69. 


Mr. Phipps. The next is, A Brief, but Clear 
Confutation of the Doctrine of the Trinity, 
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* Clerk reads.) The Divinity attri- 

* buted to the Son and Holy Ghoſt, is Page 
* unicriptural and Idolatrous. | 2 
2 This one Fundamental falſe Prin- Bid P. 10. 
ciple, as well with Jeus and Turks, TY 
as Heathens, has done more Miſchief to Chri- 
ſtianity than all our other Errors beſides. 

* For my part, I declare I ſhall ne- 

ver more admire at the Abſurdity of id. p. 11 
either Papiſts, Turks, or Heathens ; . 
be they as groſs as they will, I am ſure chey wil 
never be able to exceed this Doctrine. 

Jo be ſhort, Trinitarianiſm is Po- 
© lytheiſm, and Idolatry ; if there be 14, p. 14. 
any ſuch thing in Nature. f 
* Revelat. 17. 5. And upon her Forehead was 4 
Name written, Myſtery, Babylon the Great, ths 
* Mother of Harlozs, and the Abominations of 11; 
Earth. And to what I pray, in Popery can that 
Word Myſtery there ſo properly relate, as to the 
© 'Trinity ? 
Mr. Phipps, The next is, Brief Notes on the 

Creed of Athanaſius. 


© Clerk read.] A Belief in theſe 
© Points, that have been always con- Page 7. 
© troverted in the Churches of God, is 
© in no degree neceſſary, much leſs before all 
© things. . 

And now I appeal to all Men tat have any 
Freedom of Judgment remaining, whether this 
© Creed is fit to be retained in an, Clin, much 
© leſs Proteſtant and Reformed Church? vince it 
© ſubverts the Foundations not only of Curiſtianity, 
© but of all Religion, Hat is to jay, un and 
© Revelation, 


Mr. Dee. There is a Book marked with the Let- 
ter L, called, An Account of the Grew: of Diifm, 


© Clerk reads.) Many Doctrines are | 
made neceſſary to Salvation, which Page 17. 
it's impoſſible to belicye, becauſe 
they are in their Nature Abſurdities. I reply, 
that theſe things were Myſteries, and fo above 
our Underſtanding. But he asked me, To what 
End could an unintelligible Doctrine be revealed? 
Not to inſtruct, but to puzzle and amuſe. 
One of my old Acquaintance al- | 
ways thought the moral Part of the id. p. 22. 
Bible very good; but then he alſo 
thought that by the Strenrgh or his own Reaſon 
he could have written as good a Moral himſelt. 
© If you look over the State of Re- 
ligion, as it ſtandeth in Chriſtendom, Lid. p. 24: 
there is no Church whatſoever which 5 
will accept you as a Member of its Communion, 
but upon ſome particular Terms of Beliet, or 
Practice, which Chriſt never appointed, and it 
may be ſuch as an honeſt and wiſe Chriftiai: can- 
not conſent to.——lt looks like a Trick in all 
Churches to take away the Uſe of Mens Kea. 
ſon, that they may render us Vaſſals and olaves 
to all their Dictates and Commands. Eur what 
greater Slayery than to force on Men a Lellef © 
ſuch Things as neceſſary to Salvation, of whici 
it's not poſſible to form an Idea? Though I.am ſa⸗ 
© tisfied there is no ſuch Thing as a Change 0 
© Bread into the Fleſh of Chriſt, yet I can form au 
Idea that ſuch a Thing may be, that the fame 
© Power that changed Earth into a Man, may change 
© Bread into Fleſh ; but I can frame to my ſelf Ln 


Idea of what your Church teacheth in the Sc 
; 8 c ment, 


A 


A © 
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© ment, That the Body and Blood of Chriſt are werily 
and indeed taken and received of the Faithful - 
© And when I ask, how can this be underftood by 
a Proteſtant who believeth that there is no other 
© Body but that of Bread? I am told that the 
© Church means it in a Spiritual Senſe, Now I have 
© try'd, and find it impoſſible for me to form to my 
© ſelf an Idea of a Body verily and indeed in a 
© Spiritual Senſe. | 
- © Your Church will require me to 
lid. p. 25. believe other Abſurdities as bad 
© as theſe; as that Kings and Bi- 
© ſhops have Divine Right to that Power which 
© they exerciſe over us; whereas with my own Eyes, 
I ſaw our great and gracious King accept the 
© Crown of England as the Gift of the People. And 
I ſee as plainly that Biſhops are an Order of 
© Men of their own (not of Chriſt's) making. 
| © I can find no Footſteps of any 
Bid. p. 26. © Juriſdiction given to the Twelve 
© over the Seventy, or indeed over 
© any Body elſe. 


Mr. Dee. The next is, The Hiſtory of Religion. 
© Clerk Reads. | Strange and puz- 
Pag. 3 10. * zling Methods of religious Cere- 
monies and Myſteries, and of va- 
© rious Rights of ſacrificing, good for nothing but 

© toconfound and diſtract the Minds of Men. 

| In very deed, Creeds were the 
Bid. p. 312. Spiritual Revenges of Diſſenting 
Parties upon one another. | 


Mr. Dodd. The next is Aſgy!'s Argument. 


| © Clerk reads. | God told Adam, 
Pag. 36. © that if he did eat he ſhould die; 
| © the Devil told Eve, that they mighr 
© eat and not die; and theſe were the firſt Words 
© ſpoken to Man by God, or the Devil ; upon the 
Truth or Falſhood whereof, the very Beings of 
© them both were to depend for ever : For which 
© ever of them could maintain the Truth of his 
© Word againſt the other, he muſt have been God, 
© and the other the Devil. And therefore God, 
_ © having turn'd the Lie upon the Devil, he is from 
© thence call'd a Liar from the Beginning, and the 
Father of it, and will never be believed again for 
© ever. God could not have diſpenſed with his 
© Word, without complimenting the Devil with his 
© Godhead, | 


Bid. p. 82. believe of Chriſt, or in Chriſt ? 
Anſw. Why, we believe him for 
our Saviour. Save you! from what? Why, from 
our Sins. Why, what Hurt will Sin do you ? 
Why, it will kill us. Ho do you know? Why, 
the Law of God ſaith ſo: In the Day thou eateſe 
thereof, thou ſhalt die. Why, but then will not 
this Saviour ſave ydu from this Law, and from 
this Death? No, he'll ſave us from Sin. Why, 
then it ſeems you have got a Pardon for Horſe- 
Stealing, with a Non-Obſtante to be hanged. Do 
bur ſee now what a 25 you have made of your 
Faith. And yet I dety the Order of Priſthood to 
form a better Creed than this, without admittin 
the Truth of my Argument, or to make Senſe of 
their own Faith without adding mine to it. It's 
much eaſier to make a Creed, than to believe it af- 
ter it s made: Nor can any Man really believe any 
© Part of the Goſpel that doth not believe it at all. 
© For it is a Doctrine ſo dependant upon it ſelf, 


© What is it chat you do, or would 
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that unleſs we know the whole of it from the Be- 
Vol. V. : | 
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ginning to the End, we can't know the Uſe and 
© Reaſon of any Part of ir. Wherefore (notwith- 
* ſtanding this Inundation of Death in the World, 
* and the Infection of Fear contracted upon Man 
from hence) Iam not affrighted from re-aſſuming 
* my Afertion at the Beginning, That this long 


© Poſſeſſion of Death over Man, is a Poſſeſſion 


againſt Right. 
© Behold, ye Deſpiſers, and won- 
© der! Wonder at what? Wonder to Lid. p. 97: 
* ſee Paradife Loſt, with the Tree 
Jof Life in the midſt of it! Wonder and curſe at 
Adam for an Original Fact, who in the Length 
* of one Day, never ſo much as thought to put 
© forth his Hand for him, and us, and pull, and 
© eat, and live for ever. Wonder at, and damn your 
© ſelves for Fools of the laſt Impreſſion, that in the 
© Space of 1700 Years, never ſo much as thought 
© to put forth our Hands every one for himſelf, and 
© ſeal and execute the Covenant of Eternal Life, 
© and live for ever. | 

© To be even with the World at 
© once, he that wonders at my Faith, Bid. p. 98. 
© I wonder at his Unbelief. And | 
© ſtare at me as long as you will, I am ſure that 
© neither my Phyſiognomy, Sins, nor Misfortunes, 
© can make me look ſo unlikely to be tranſlated, as 
my Redeemer was to be hanged. 


Mr. Dee. The next is a Book call'd, Clriſrianiry 
not Myſterious. 


© Clerk read.] God himſelf, nor 
any of his Attributes are Myſte- Paz. 80. 
* ries to us for want of an ade- 
* quate Idea: No, not Eternity. 
As far as any Church allows of | 
Myſteries, ſo far it is Antichriſtian, Vid. p. 107. 
and may with a great deal of Ju- 
ſtice, though little Honour, claim Kindred with 
the Scarlet Whore. 
For to ſpeak freely, Contra- | 


x diction and Myſtery are but two Bid. p. 134. 


Emphatick Ways of ſaying nothing. 
Contradiction expreſſes nothing by a Couple of 


© Ideas that deſtroy one another; and Myſtery 


© expreſles nothing, by Words that have no Ideas 
at all. 

It will not be amiſs to lay down | 

a ſhort Parallel of the ancient Hea- Hd. p. 156: 
then, and new-coin'd Chriſtian | 
Myſteries. And I ſhall endeavour ſo to do it, as 
to make it evident they were one in Nature, 
© however different in their Subjects. 


Mr. Dee. The next is Sermons and Eſſays of 
Mr. Whiſton's, | 

© Clerk reads, | When the Scrip- 
© tures ſpeak of the one God, or Pag. 213. 
© of one God, they plainly and di- 


A aA A A 


© ſtinaly mean, one Original Fountain and Author 


© of all Beings whatſoever ; or mean thereby one 
© Supreme God, the Father only. 

The Moderns call'd theſe three 
© Divine Perſons but one God, and id. p. 215. 
© ſo introduced at leaſt a new, and 
© unſcriptural, and inaccurate, if not a falſe Way 
© of ſpeaking in the Church, 


Mr. Dee, He makes it an Errata, that he has 
nam'd the Trinity, and put it out of the Book. 
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© Clerk reads. | Errata, Pag. 123. 

Lid. p. 415. * lin. 23, 24. To whom with the 

| © Father, and the Holy Ghoſt, read, 

© in the Holy Ghoſt; and dele Three Perſons and 


© one God. 


Mr. Dee. The next is, The Unreaſonableneſs of 
making and impoſing Creeds. 


© Clerk read.] But what Creeds 
and Articles of Faith can be pro- 
© duced that are not doubtful and 
* diſputable? That which goes under the Name of 
the Apoſtles not excepted. It being neither of 
undoubted Authority, nor indiſputable, or unam- 
biguous Senſe in ſome Articles thereof; though 
it be generally received by Chriftians and as ve- 
nexable for its Antiquity, and profeſſed, or ra- 
ther ſaid, by all, even thoſe who underſtand not 
what they ſay when they recite 1t. 


M. Dee. The next, An Account of the Growth 
of Deiſm. | 


Page 14, 15. 
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Clerſ reads. | If thoſe Writings 
* which they call Holy Scriptures 
* are of their Side, as they all ſay 
they are, I make no doubt, but they are of their 
own inventing. And if Jeſus Chriſt their Pa- 
tron laid their Foundation of thoſe Powers, 
which both Papiſt and Proteſtant Clergy claim to 
themlelves, from under him, I think the old Ro- 


Page. 25. 


r 


Death of a Slave. 


Mr. Phipps. We ſhall next ſhew ſome Papers 
that reflect on the Church and Clergy ; and ſhall 
firſt offer to your Lordſhips Conſideration the 


Rights of the Chriſtian Church. 


* Clerk reads. ] Not G6nly an in- 
* dependent Power of Excommu- 
* nication, but of Ordination in the 
* Clergy, is inconſiſtent with the Magiſtrates 
© Right to protect the Commonwealth. 
| * The Scriptures no where make 
Lid. p. 104. the receiving the Lord's Supper 
from a Prieſt neceſſary; nay, not 
one Inſtance of the Laity's receiving it ſo can be 
produced from thence. | 
* It can belong only to the Peo- 
1bid. pag. 237. ple to appoint their own Eccleſi- 
* aſtical Officers. It's an inhe- 
© rent fundamental Right of all Communities. 
* None pretend to impoſe a Con- 
Bid. pag. 249. ductor or Director, on another in 
* Temporal Affairs, but every one 
is left to manage them, as he thinks beſt for his 


Page 47. 


it better than another; and therefore is to chuſe 
his own Lawyer, Phyſician, Brewer, Baker, Cc. 
and by the ſame Reaſon he ought to chuſe his 
own Spiritual Conductor. 
It's abſurd to imagine every 
Lid. pag. 137. Chriſtian is not capable of ſuch 
* Circumſtances, as praying aloud, 
© diſtributing the Bread and Wine, or (according 
to the preſent Mode) of ſprinkling an Infant, 
and repeating a ſet Form of Words. 
| Have they not inſerted this 
1:id. pag. 402. Power of theirs in an Article of 
| * the Creed, commonly called the 
* Apoſtles, viz. I believe the Catholic Church? 


Mr. Dee. We ſhall next offer the Review, 


FF 


mans did him Right in puniſning him with the 
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own Intereſt, as being preſumed to underſtand 
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© Clerk reads, | Whether our Fa- 

thers had a Neceſſity to make Vol. 2.N. 11 
thoſe excluſive Laws, and impoſe p. 447, 448. 
as neceſlary their indifferent Things, ; 


_ acknowledg'd to be fo, as Terms of Communion : 


Nor is this all, but ſuppoſing they had; which ne. 
vertheleſs I do not grant; then this Addreſs is fur- 
ther preſs'd to your Lordſhips, to examine whe. 
ther that Neceſſity does yet continue, or no? F;. 
ther of which will be the ſame Thing. For if 
there either was not a Neceſſity at the Time of 
their Enacting, or that Neceſſity does not yer re- 
main, let which will happen to fall out, the Act of 
Uniformity, impoſing ſuch and ſuch indifferent 
Things, as Terms of Communion, will appear 
Scandalous to the Church, Injurious to the pub- 
lick Peace, and a Grievance to the whole Nation, 


Leſt it become a new, proverbial Feſt, Ibid. Vol. z. 
To be as wicked as an Engliſh Prieſt. Numb. 25 
| P. 106 


1 
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© 1 cannot but tell him, ſhould I 


' publiſh the Matters of Fact which Vid. Nun. 


I am Maſter of, with Reſpect to 27. p. 10). 
the High- flying Gentlemen of the 

Clergy ; ſhould I give a faithful Account of the 
moſt infamous and ſcandalous Behaviour, the 
Notorious Lives, the Beaſtly Exceſſes, and the 
furious Treatment of their Brethren the Diſſen- 
ters, which on a ſmall Search I have been ac- 
quainted with ; the Inferior Clergy of his Party 
would appear the moſt wretched, provoking, abo- 
minable Crew, that ever God ſuffered to live un- 
puniſh'd, ſince he deſtroyed Sodom and Gomorra 
by Fire from Heaven. | ö 
© If Words could be made Trea- Vid. Nl 2. 
ſon, one third at leaſt of the Infe= Numb. 155, 
rior Clergy in England would be p. 418. 
hangd. | | 

© I again appeal to you, Gentle- Mid. Vill. 2. 
men, Whether, generally ſpeaking, Numb, 36, 
all over this unhappy Nation, the p. 142. | 
Clergy are not Three Parts in 

Five, in a cloſe Conjunction with the Enemies 
of the Church's Peace, and the profeſs'd Enemies 
of the Government ? | | 
Others, not ſo directly, but alto- 

gether as fatally, and tending to Mid. Hel. 6. 
the lame End, with ſubtle Deſigns Numb. 118. 
to divide and amuſe the People, p. 471. 

by Preaching, Writing, and Print- 

ing, endeavour to revive the ſaid exploded Doc- 
trines of Non-Reſiſtance, and abſolute uncondi- 
tion'd Obedience, as things the People of EU- 
gland ought to think themſelves oblig'd by; 
which tho' in themſelves of no force, yet mani 
feſtly tend to unravel the Conſtitution, to invali- 
date the Queen's Title to the Crown, and de- 
troy the legal Authority of Parliaments in the 
Nation. An eminent Proof of which is non 
depending before the Houſe. 

* Prunkenneſs, Oaths, and abomi- 

nable Lewdneſs; Ignorance, Negli- lid. Nun. 
gence, and ſcandalous Inſufficien- 93. P. 371. 
cy; abhorr'd Error, Deiſm and So- 

cinianiſm, have over- run the Clergy. 

* You know the Church he means 

is High-Church, which is a Ficti- Obſervato!, 
on, a Church of the Brain, ſup- Pol. 4. Nun, 
ported by a little, inſignificant, tri- 89. 

fling Number of Brainleſs People; 


and the People of England are no more concerud 


; © about 


about that Church, than about the Inſtitutions of 
Government laid down in Moor's Utopia, Harring- 
© ,91's Oceana, or Bacon s New Atlantis; and all the 
© Canons, Rites, and Ceremonies of that Church 
are no more to be conſider'd by you, or me, than 
ſo many Ballads, or Duck-Lane Penny Hiſtories. 
The Univerſities have large En- 
Ibid, Numb. 67. © dowments, which I fancy may be 
: © better employ'd for the publick 
Good than at preſent. Let you and I Vote them 


© uſeleſs. | 
* Country-M, With all my Heart, Maſter. 


Mr. Dodd. My Lords, The next Thing we 
ſhould go upon, is to ſhew ſeveral Paſſages which 
reflect upon the Queen, the State, and Miniſtry ; 
there are Five or Six Inftanees which we ſhall read, 
and then we ſhall have' done. 


Clerk reads.) In ſhort, if Jure 
Review, Divino comes upon the Stage, the 
Vol. 2. Numb, © Queen has no more Title to the 
80. P. 519. * Crown than my Lord-Mayor's 
* Horſe : All the People are bound 
© by the Laws of God to depoſe Her as an Uſurper, 
and reſtore their Rightful and Lawful King Jame 
the Third. | 
© 'The Line of all the World 
Ibid. Vol. 3. © famed for Blood, and that had 
Numb. 122, ravag'd the beſt Families of the 
P. 486. © Kingdom. . 
Ever ſince the coming of King 
Ibid. Vol. 2. James the Firſt to the Crown, 
Numb. 43. © this Nation has been perplexed 
P. 170. with Diviſions, Uneaſineſſes, Op- 
© preſſions and Murmurings, both 
in Sovereign and Subject. 
| Either the Diſſenters had Rea- 
Bid. Numb. ſon for former Diſcontents, and 
44. P. 174 *©* Reaſon to complain of Oppreſſi- 
on, Perſecution, and Infringment 
of Privileges, or they had not. If they had; 
the Church was cruel, and the State unjuſt before, 
in laying thoſe Loads upon them. If they had 
not, both Church and State were infatuated and 
delirous, in granting them the Toleration, and 
© Liberties ſince conceded. 
© If the next Parliament ſhould 
* purſue the Steps of the laſt, the 
Nation, in my Opinion, will be 
" ſo much nearer that Criſis of 
Time, when Engliſh Liberty being brought to the 
* lat Extremity, muſt open the Magazine of Origi- 


* nal Power. | 
What can be ſaid for Members 


* ſitting in the Houſe to do no- 
thing; making long Speeches 
without Meaning, and Voting 
Bills without Deſign to have em paſs ? 
* The Balance between 41 and 
Bid. Numb, * 88 will appear to run againſt 
123. P. 489. him; and the Difference between 
| the dry Martyrdom of King 
James, by his Paſſive Obedience Church-Subjetts, 
and the wet Martyrdom of King Charles the Firſt, 
* by People that never made any ſuch Pretence, will 
* appear ſo ſmall, that it's not worth Dr. D=—'s$ 


© while to meddle with it. 


* Country--M. Pray, Sir, are 
Obſervator, * there a great many of thoſe 
Vol. 2. Numb, People alive, that cut off the 
89. Head of King Charles the Firſt ? 


Bid. Numb, 
46. P. 181, 


Bid. Numb. 
27. P. 106. 
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g f 050. No, no; they are dead and gone a 
long Time ago. Howerer, the Story ſerves ſome 
Nen as Raw-head and Bloody-bones, to affrighten 
* ſome, and calumniate others. Now, for my part, 
I know nothing of the Buſineſs of King Charles I. 
I was born fince the Reſtoration ; and I have ſo 
* high a Value for the Prudence and Juftice of our 
* Forefathers, as not to condemn any of their Acti- 
ons for the common Good. We are unkind to our 
* ſelves in cenſuring the Juſtice of our Forefathers 
Actions, and thereby do give a Handle to our 
dðucceſſors to cenſure ours. Did our Forefathers 
* detruncate the Father? Did not we depoſe the 
Son, and put one more Righteous in his ſtead ? 
Did we not diveſt him of all his Regalities, and 
make him a Futigive on the Earth? And may not 
future Ages examine the Difference between the 
* Decollation and the Abdication ? 
* I recite this, to let you know 
the Encouragement the Papiſts 7b. Vol. 4. 
* have had in this Reign; when Numb. 97. 
© by their Intereſt they can get ſuch 
as write againſt them proſecuted, Oc, 
© Should I tell you, honeſt Coun- 
tryman, the Accounts I have had id. 
of the Numbers of Popiſh Prieſts 
and Emiſſaries come into England the firſt Two 
Years of Her Majeſty's Reign, it would make 
your Hair ſtand an End. 
* They would have but a ſorry 
Foot Soldier of the Obſervator. Ibid. Jol. 3. 
——And yet I have been where Numb. 15. 
thoſe People that would ſend me 
durſt not come, and where perhaps I have com- 
manded better Men than themſelves. Ir has been 
my For:une to be in a fighting Army, under a 
General that we now dearly want; who did not 
uſe to return from the War, fine Clade Victor, and 
= ride in Triumph over his Queen on a Me- 
al. 
* I am ſorry that the Folly of 
* ſome, and the Bribery of others, Bid. Vol. 3. 
have brought us into ſuch ama- Numb. 99. 
* zing and diſmal Circumſtances, 
that either our Liberties muſt be Loſt, or be main- 
* tained by a Body that is neither of us, nor 
© from us. 
© I ſhall produce my ſelf as an 
Example of the Arbitrary Power Bid. 
© of this Parliament; and the Man 
that does not acknowledge their Proceeding againſt 
me to be Arbitrary, muſt aſſert, that an Arbitrary 
Power was never executed. 
* Now if this ben't Arbitrary, 
© I don't know what to call ſo. Bid. 
The Sanriſh Inquiſitors have ſo 
© much Regard to Juſtice, or the Shew of it at 
* leaſt, that they'll ſuffer a Man to ſpeak in his own 
© Behalf, Oc. - -- - = - Now, Countryman, do but 
© conſider my Caſe; I was ſentenc'd to the Loſs of 
* my Liberty, without being heard. ; 
Which plainly ſhews, that 
* what the Commons condemn'd Bid. 
* me for, would not bear an A&i- 
on at Law. 
My Intent is to inform ſuch 
© as you, honeſt Roger, how much Mid. 
* you have been abus'd by your Re- 
© preſentatives. 
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© 'This Parliament is the very Re- 

Did. verſe of former Parliaments; as 
they were merciful, this was cru- 

el; as they made good and wholſome Laws to 


1 preſerve the Liberties of their Electors, theſe 
c 


took away the Freedom of their Electors without 


any Law ; as they uſed all Means to keep their 


© Electors out of Jay]. theſe uſed all Means to put 
dem into Jayl. | 
l. Honeſt Countryman, what 
Bid. Vol. 2. 


Numb. 99. I] muſt run thro? all the Liſt of 


© Knaves, I muſt bring in all the 

© Courts, all the Employments, all the Claſſes of 
* Publick Affairs in the Nation. 

I really find the State of Eng- 

Review, land in general to be thus. Its 

Lol. 2. Numb. Trade under a ſenſible, miſerable 

7. Decay in all its Branches: —lcs 

| * Navy great and flouriſhing ; but 


© all her well-laid Deſigns either defeated in their 


© Preparations, by the miſerable Methods, and ill 
© Government, with relation to Seamen, or diſap- 
pointed by the ill Conduct or Cowardice of her 
Commanders. In Civil Concerns, in the utmoſt 
Confuſions of Parties blending together the 
moſt abſurd Contradictions, ſuch as propagating 
Religion by a ſcandalous Miniſtry re form- 
ing Manners by debauched Magiſtrates, and chu- 
* ſing Men to make Laws, by Bribery and Cor- 


PE ans ee 


© ruption. 


Mr. Phipps. My Lords, We ſhall offer but one 
Paſſage more, and that is out of The Divine Rights 
of the Britiſh Nation vindicated. . 

Clerk read.] And if he will 
* but ſtay till the End of this pre- 
* ſent Seſſion of Parliament, he'll 
* find ſeveral new Powers annex'd to the Regal Of- 
* fice, and perhaps ſome made void and repealed for 
* the Publick Good, | 


Page 105. 
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Mr. Dodd. My Lords, We have now done with 
our Proofs ; we have gone over the Heads of Blaſ- 
phemy, Irreligion and Hereſy ; the Church reflected 
on; the Queen, Miniſtry, and all Orders of Men 
reflected upon and abuſed. We have cited theſe 
Books and Paſlages, not to reflect on the Govern- 
ment, but as thoſe which put the Doctor in ſome 
Heat and Concern both for the Church and State; 
and we hope your Lordſhips will make the beſt Con- 
ſtruction of the Doctor's Intentions in this Matter. 

Mr. Phipps. If Blaſphemy and Irreligion can en- 
danger the Church; if Treaſon and Rebellion can 
endanger the Nation, I think, with great Submiſſion, 
the Doctor has made good his Anſwer ; and there- 
fore I hope he is not guilty of any Part of this Ar- 
ticle. | 

Mr. Dee. My Lords, I beg Leave that we may 
apply tome Part of the Proofs we have read to Day 
to the Fourth Article. | 

Mr. Phipps. My Lords, The other Article, I fear, 
will be longer than will be fit to trouble your Lord- 
ſnips with now; we ſhall be ready to proceed when 
it is your Lordſhips Pleaſure. | | 


Then the LORDS Adjourned to their Houſe Above. 


__— — 


Tueſday, March 7. The Eighth Day. 


| . E Lords coming down into IW-:ftminſter- Hal, 


and being ſeated in the manner before-men- 


© would'ſit thou have me do? It 


tioned, Proclamation was made by the Serjeant at 


Arms as follows: = 

Our Sovereign Lady the Queen doth +51 
Charge and Command all —.— of Nate 5 
keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: a 
Sacheverell, Doctor in Divinity, come forth, "Ri 
thee and thy Bail, elſe thou forfeiteſt thy Recog- 
nizance. 

The Doctor appearing at the Bar accordingly 
with his Council, as before: : 

Lord Chancellor. Gentlemen, you that are Coun. 
cil for the Priſoner may proceed in his Defence. 


F your Lordſhips pleaſe, we wil 
Mr. Dodd. I proceed to the Fourth * 


That Article contains ſeveral Heads: 1. That tt» 
Dottor ſuggeſts Her Majeſty's Adminiſtration tend 
to the Deſtruttion of the Conſtitution, 2. That there 
are Men of Characters and Stations in Church aud 
State, who are Falſe Brethren, who undermine and 
betray, and put it in the Power of others to overturn 
and deſtroy the Conſtitution. 3, That the Doty 
charges her Majeſty, and thoſe in Authority under He- 
with a general Male- Adminiſtration, 4. That he per 
ſuades the Subjects to keep up a Diſtinction of Faflim 
and Parties, inſtills Jealouſies, foments Diviſions, and 
ſtirs up the Subjects to Arms, and perverts ſeveral 
Texts of Scripture. 

My Lords, As to the Firft, the Doctor is ſo far 
from ſuggeſting that Her Majeſty's Adminiſtration 
trends to the Deſtruction of the Conſtitution, that he 
has not, as we apprehend, ſaid any thing that can 
bear ſuch a Conſtruction. The Doctor denies, that 
he has made any Mention of Her Majeſty's Admini- 
ſtration in Church or State in his Sermon: There- 
fore, How can he argue that it tends to the De- 
ſtruction of the Conftitution ? It has not been 
proved. But he takes all Opportunities to {peak of 
the Bleſſings we enjoy under her Majeſty's Govern- 
ment; prays for Her Preſervation ; and that She 
may long Reign for the Comfort and Support of 
the Church; profeſſes what he ſpoke proceeded 
from a tender Concern for Her Majeſty and Her Go- 
vernment : So that we humbly apprehend there was 
little Occaſion for ſuch a Charge againſt him. 

The Second Part of the Article is, That the 
are Falſe Brethren, that are Men of Character aid 
Station in Church and State, who undermine and be 
tray, and put it in the Power of others to overturn and 
deſtroy the Conſtitution, Now the Falſe Brethren by 
him deſcribed, are Perſons who propogate falle 
Doctrines, who give up the Diſcipline and Wor- 
ſhip of the Church, who are for Neutrality in Re- 


ligion, or who wiſh well to the Church, but do no: 


ſhew their Zeal in obeying her Precepts, and de- 
fending her Rights. "Theſe are the Falſe Brethren 
intended; and this is very different from the Alle- 
cation in the Impeachment. As to that Part ot 
the Charge, of putting it in the Potver of other, 
deftroy the Cunſtitution, he does not mention Me" 
of Characters and Stations in this Flace ; but, 5 
I take it, in Pag. 15. where this Paſſage is ſfuppotes 
to be contained; and yer it is Twelve Pages after, 
before thoſe Words are mentioned. They are no! 
joined together, as is ſuppoſed by the Article; a 
{peak nothing of that Matter. Ir is a Conjunct. 
on of Paſſages widely different from, and not rell. 
ting to one another. The Betrayers of the Conli!- 
tution, to whom the Doctor does refer, are ſuch a. 
by Writing endeavour to ſubvert the Foundation of 


our Church and State; ſuch as are of a Latitudina- 
| rlan 
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rian Principle, who neither believe her Faith, own 
| her Miſſion, ſubmit to her Diſcipline, or comply with 
her Liturgy. My Lords, Theſe are the Heads, and 
Perſons, that the Doctor refers to ; and nor ſuch 
Perſons or Things, as are pretended by the Ar- 
__ to a General Male-Adminiſtration under Her 
Majeſty, he abhors the Charge ; has no where ſaid 
ir : Always, as a good Subject, mentioned Her Ma- 
jeſty with the profoundeſt Duty and Reſpect; nor 
does he tax any in Authority with a Male-Admini- 
tration. And ſurely it is not ſufficient to charge the 
Doctor, as if he had fallen foul on the Miniſtry, 
when there is no Proof of it, and when there is no 
paſſage in his Sermon, as we apprehend, that tends 
to it. The Doctor has on all Occaſions, as a good 
Subject, juſtified Her Majeſty's Title ; and particu- 
larly at the Beginning of this War, he preach d a 
Sermon at Oxford, before the Univerſity, therein 
juſtifying Her Majeſty's Title to the Crown, and 
Hier entring into the War againſt France and Spain ; 
wherein he has very clearly demonſtrated theſe Two 
Points. And as to the Charge of endeavouring to 
keep up Diſcinction of Parties, he is fo far from 
it, that he complains of thoſe that have divided us 
with a Diſtinction of High and Low Churchmen ; 
They have willanouſly divided us with knaviſh Di- 
ſtiaftions : And what could he mean by all this, but 
a Service to the Government ; and that they which 
raiſe ſuch falſe Inſinuations, ſuch Fears and Jealou- 
| fies, are the People he intended, and complains of? 
And as he has done that, ſo he takes all Opportu- 
nities to pray, that we may be one Fold under one 
Shepherd, and that all invidious Diſtinctions might 
be laid aſide. 
My Lords, The next Thing is, The raiſing theſe 
groundleſs Fears and Jealouſies, that are ſuggeſted. 
As to that, the Paſſage we read before is quite op- 
poſite: The Doctor rebukes them, that do it as ill 
Chriſtians, and ill Subjects; and earneſtly ſets forth 
the Miſchief of them. He is ſo far from encoura- 
ging it, that he has upon ſeveral Occaſions ſeverel 


cenſured it. And to ſtirring up Her Majeſty's 


Subiects to Arms and Violence, he abhors it, and 
throughout his Sermon aſſerts the Doctrine of Non- 
Reſiſtance; which is quite contrary to this Part of 
the Charge, altho' he conceives it to be the Ground 
of the Impeachment. Sure there is not any one 
Paſſage, that tends to excite the Subjects to Arms, 
in his Sermons. | 
My Lords, There was Notice taken of a Paſſage 
(that has little in it) exciting Chriſtians to put on 
the whole Armour of God. But ſure that is diſtin- 
guiſhed from the Arms of Fleſh and Blood : It can- 
not be ſo miſinterpreted, as to be underſtood of any 
Earthly Power whatſoever ; for as it is in the Scri- 
pture, ſo it is in the Doctor's Sermon, the whole 
Armour of God ; Patience, Submiſſion, &c. This is the 
Armour he excites Chriſtians to put on ; nothing 
of fleſhly Arms. | ; 
As to the Charge of perverting ſeveral Texts 
of Scripture, to make ill Impreſſions on the Peo- 
ple; he denies it, and had no ill Impreſſion to 
make on any Perſon whatſoever : His Work was to 
do good, and make good and religious Impreſſions 
on his Hearers. But he thinks it hard, when he 
cites Texts of Scripture againſt Vice and Immorali- 
ty, by a Conſtruction in Prejudice of the Preacher, 
thoſe Texts ſhould be {aid to be applied to particu- 


lar Perſons. The Story of the Prophet, in the Se- 


cond Book of Kings, Chap. vi. as printed in the Do- 
ctor s Sermon, is miſtaken ; but the Two Reſlecti- 
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ons made upon it, are very unnatural, and not cre- 
dible. The firſt Inference was, That he had it by 


Hearſay, and that he had not read it. Sure your 


Lordſhips cannot think, but that he, that is a Doctor 
of Divinity, has read every Chapter in the Bible: 


He, that has been a Student in the Univerſity of 


Twenty Years ſtanding, and more, and conſtant iy 
keeping to the Church, certainly none can thin k 
but he has read the Bible. But then it is turn'd the 
other way upon him; That, taking it to be ſo, then 
he repreſents himſelf to be the Prophet that could 
ſee the Danger, and makes the Lords and Com- 
mons the People that were blind. | 

My Lords, This, I ſuppoſe, was intended to be 


wittily ſaid ; but if it be ſeriouſly (and without 


Raillery) conſidered, there is no Wit or Senſe in it. 
He mentions not the Lords and Commons at all: 
But it is true, he, as a Preacher, warns the People to 
have their Eyes open, to ſee the Dangers of Sin and 
Vice; ſo that we.apprehend, there is no Ground, 
from that Paſſage, to charge the Doctor with cor- 
rupting the Scripture. | 


My Lords, The next Text that is quoted againſt 


the Doctor upon this Head, is, Blow the Trumpet 
in Sion; ſound an Alarm. Now it is urged by the 
Gentlemen Managers, That this can be tor nothing 
but for War ; and this (it's pretended) was only to 
be done in Time of War, when the Prieſts with the 
Silver Trumpets were to ſound in Battle. But, my 
Lords, this cannot have that Conſtruction; for who- 
ever looks into the Scripture, particularly into the 
Prophet Joel, and other Places, (where that Ex- 
preſſion is uſed) will find it to proclaim a Faſt: 
They were to blow the Trumpet, to ſignify the Ge- 
nerality, and that all ſnould take notice of it. The 
Alluſion is carried by an Elegancy to the Trumpet, 
to ſnew the Generality of it, and that all the Peo- 
ple ſnould humble themſelves before the Lord. 
Nou, to make this Sedition, to infer it to be to 
excite the People to War and Rebellion, is not right 
Reaſoning, nor is there the leaſt Colour for it 
Another Quotation he makes is much preſſed upon 
the Doctor, where ſpeaking of the Church, he 


cites that Paſſage out of the Lamentations + Her Ad- 


verſaries are chief, and her Enemies at preſent 
proſper. This is preſs'd upon us, as if the Doctor 
had an Eye in it on the Miniftry. But this, we 
think, is ſtraining the Words beyond their Senſe or 
Meaning : For, firſt, he does not ſay her Adverſa- 
ries are the chiefeſt, but in the loweſt Degree of 
Compariſon, her Adverſaries are chief; that is, that 
amongſt her Adverſaries there are ſome conſiderable 
Perſons, ſome Men of Eſtates and Figure. And 
this, J think, appeared Yeſterday in the Pamphlets 
that were read, ſome whereof are ſuppoſed to be 
wrote by no mean Perſons; the Doctor cites the 
Words of Scripture, and we think it can have no 
ill Conſtruction. As to the ſecond Part of the Ex- 
preſſion, Her Enemies at preſent proſper, they are 
the Words of the Prophet; and how true in the 
preſent Caſe, we muſt ſubmit to your Lordſhips, 
upon what has been already offered, whether any ill 
Conſtruction can, or ought to be made of them, 
Neither the firſt nor ſecond Part of theſe Words 
are determined to any particular Perſons ; we cite 
the Words themſelves ; they are not determined to 


any Perſon whatſoever ; and ſo we hope no Offence 


can be taken at them, nor any ſuch Inference drawn 
from them, as hath been endeavoured to be repre- 


ſented to your Lordſhips. The Doctor declares in 


his Sermon, as we formerly mentioned, and read 
to your Lordſhips, that he hoped what he had 


ſpoken 
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ipoken would be without any Offence, as it pro- 
ceeded from an honeſt and good Intention, and a 
tender Concern for Her Majeſty's Perſon and Go- 
vernment, and an hearty Zeal for the Honour and 
Safety of our excellent Church and Conſtitution : 
And fo we hope your Lordſhips will conſtrue and 
intend it. And ſo we ſubmit this Article, and the 
Doctor's Defence, with all Humility, to your Lord- 
(hips. We ſhall read no more than two or three 
Proclamations : The firſt is againſt Vice and Immo- 
rality, and to ſtir up Magiſtrates to take care to exe- 


cute the Laws. A ſecond takes Notice that Her 


Majeſty's Commands had not been obeyed nor the 
Laws executed to ſuppreſs Vice, and commands the 
Magiſtrates to be careful to do their Duty herein : 
And, thirdly, a Direction that rhis Proclamation 
ſhall be read to the People out of the Deck. And 
ſare the reading them there, and preaching them, 
or the Subject Matter of them in the Pulpit, are 


conſiſtent together. 


Mr. Phinns Y Lords, We are now humbly 

RT” to offer to your Lordſhips Con- 
ſideration, our Anſwer to the 13 and laſt Arti- 
cle of the Impeachment, to which we think there 
is no Neceſſity of giving any Anſwer, becauſe we 


humbly apprehend there is not any Offence charg'd 


upon the Doctor in that Article; for the Article 


ſaith, that the Doctor doth falſely and maliciouſiy ſug- 


geſt, &c. Now to ſuggeſt can amount to no more 
than to inſinuate, and is far ſhort of an Averment 
or Aſſertion; and whether a bare Suggeſtion or In- 
ſinuation can be a ſufficient Foundation to ground 
on Impeachment, is humbly ſubmitted ro your 
Lordſhips. But ſince tis made an Article againſt 
the Doctor, we humbly hope we ſhall give as full 
an Anſwer to the Suggeſtions and Inſinuations con- 
tain'd in that Article, as we have to the Offences 
charged in either of the other Articles. 

The firſt Part of the Article ſaith, That the Dictor 
doth falſiy and maliciouſly ſuggeſt that Her Majeſty's 
Adminiſtration, both in Eccleſiaſtical aud Civil Affairs, 
tends to the Deſtruftion of the Conſtitution. In an- 
ſwer to which 'tis humbly offered, that the Doctor 
doth not any where mention Her Majeſty's Ad- 
miniſtration, either in Eccleſiaſtical or Civil Affairs. 
He eſteems it one of the greateſt Bleſſings and De- 
liverances, That Her Majeſty now happily fits on the 
Throne of Her Anceſtors ; he prays, that God would 
long preſerve Her, for the Comfort and Support of the 


Church ; he profeſſeth, That what he ſpeaks proceeded 


from a tender Concern for Her Majeſty and Her Govern- 


ment, and an hearty Zeal for the Honour and Safety of 


our excellent Church aud Conſtitution ; he ſolemnly de- 
clares, That his only Aim and Intention was earneſtly 
coxtend for the Safety, Rights and Eſtabliſhment of 
Her Majeſty, together with thoſe of the Church. And 
how after all this it can be inferred, he ſuggeſts 
that Her Majeſty's Adminiſtration, in Eccleſiaſtical 
and Civil Affairs, tends to the Deſtruction of the 
Conſtitution, I cannot imagine. I humbly ſubmit, 
whether ſuch a Charge can be inferr'd from his 
Sermons, without carrying Innuendo's farther than 
ever hath been attempted. 

As for that Part of the Fourth Article, which 
chargeth, that the Doctor doth ſuggeſt that there are 
Men of Characters and Stations in the Church and 
State, which do themſelves weaken, undermine and 


| betray, and do encouroge and put it into the Power 


of others, who are profeſſed Enemies, to overturn 
and deſtroy the Conſtitution and Eſtabliſhment : The 


Ann. g. 
Doctor denies he ſuggeſteth any ſuch thing 
cerning Men of Ceres and Revo * 88891 
I can't but obſerve what Art hath been uſed 
make up this Article, and I do not doubt but he 
Lordſhips will be of that Opinion; for the Dod 
in Page 22, mentions Men of Character "=p 


Stations, but does not mention Men of Character 


and Station in Church or State; but ſays, here ,, 
Men of Character and Stations that ſhift and prevari- 
cate with their Principles, and ſtart from their Religinn 
upon any Occaſſon of Difficulty. Which is a Charee 
upon them in their private Capacity, and does = 
charge them with any Misbehaviour in their Sta- 
tions, or in any thing relating to the Publick Ad- 
miniſtration ; nor does he mention in thar Place 


their weakening, undermining and betraying, or 
the encouraging or putting it in the Power of our 


profeſs'd Enemies to overturn and deſtroy the Con- 
ſtitution and Eſtabliſhment. | 

And in Page 15, where he mentions the weakning 
undermining and betraying in themſelves, and the en. 
couraging and putting it in the Power of our profeſſed E. 
nemies to overturn and deſtroy the Conſtitution and Eſla- 
bliſhment of both : There he does not mention Men of 
Character and Station, but chargeth the weakning 
Cc. on the Falſe Brethren in Church and State: 
ſo that he thinks it very hard that a Part of one 
Sentence in Page 22, ſhould be brought back ſeven 
Pages, and coupled with Part of another Sentence 
Page 15, and put together as one Sentence, to make 
an Article of High Crimes and Miſdemeanors - 
whereas one of the Sentences hath no manner of 
Relation to, or Dependance upon the other, and 
neither of the Sentences alone can amount to or be 
charged as a High Crime and Miſdemeanor. 

By this Method they might have charged hin 
with High Treaſon, or any other Crime. Nay, 
my Lords, by this tranſpoſing and altering of Sen- 
tences, by taking a Part of one Sentence and cou- 
pling it with Part of another, they may make the 
Scripture it ſelf ſpeak Blaſphemy. | : 

But ſuppoſe it had been one entire Sentence, had 
this been a Ground for an Impeachment ? By Men 
of Characters and Stations, muſt Men of the higheſt 
Characters and Stations be neceſſarily underſtocd? . 
No, my Lords: Are not inferior Officers, even Con- 
ſtables, Mayors, Juſtices of the Peace, Officers of 
the Militia, Deputy-Lieutenants, Officers of the 
Army, Officers of the Cuſtoms, and other Branches 
of the Revenues, all Men of Station? And are not 
ſome of the Starions very good ones? And are not 
many of the Perſons that enjoy them Men of Cha- 
racers too? And if among all theſe there may be 
found ſome whoſe Conſciences are ſo tender, that 
they think it a Sin to communicate with the Church 
upon any other Account than to qualify themſelves 
for their Offices and Stations; and ſuch who vility 
her Orders, calumniate, miſrepreſent and ridicule 
her Prieſts and Profeſſors : Is it a High Crime and 
Miſdemeanor in the Doctor to call ſuch Perſons 
Falſe Brethren, and to ſuggeſt that they are Enemies 
to our Conſtitution, and that they endeavour to 
weaken and undermine it ? And yet this is all that 
can be inferr'd from theſe two Pieces of Sentences 
put together, to form this Article. And does this 


bring the leaſt Blemiſh or Reflection on the Mini- 


ſtry, or thoſe of the Higheſt Claracter and Stations 
in the Church? By no Means: For the Miniſtry 
preſumes that Men in thoſe inferior Stations are 
well- affected to our Conſtitution, when they qualify 


themſelves according to Law, by taking the Sacra- 
| | ment 


1709. 

and Oaths; and if any of them are not ſo, 
ir _ be preſumed to fall under the Notice of the 
Miniſtry: And in many Caſes, if they did know 
ir, yet it would not be in their Power to redreſs it. 
1 remember one Inſtance, in an eminent Borough in 
this Kingdom. Ir was proved, at the Hearing of 
an Election for that Borough, thar the Mayor decla- 
-ed rhat no Perſon ſhould be admitted into the Cor- 
poration, and qualified to Vote for Members of Par- 
liament, but ſuch as were Diſſenters from the Teſt ; 
to that there may be Mayor, Aldermen, and the 
whole Corporation who may take the Sacrament in 
the Church of England, and the Oaths, and yet 


every one Diſſenters: And they may elect Perſons 


into much higher Stations, if they pleaſe, which are 
equally diſaffected to our Church, and it is not in 
the Power of her Majeſty or the Miniſtry to help it. 
And when there are ſuch found among us, whether 
the Doctor, when he chargeth them for being Falſe 
Brethren, can be ſaid to reflect on the Miniſtry, can 
be ſaid to be guilty of High Crimes and Miſde- 
meanors, I ſubmit ro your Lordſhips. 

The Learned Gentleman who ſpoke firſt to this 
Article, ſeemed to allow that Men of the higheſt 
Characters and Stations were not intended; but he 
objected, that to charge the inferior Magiſtrates 
with a Neglect of their Duty, is charging the Go- 
vernment with Male-Adminiſtration; in which I 
cannot concur with him. But as this Caſe is, I 
take it to be plain, that to charge inferior Officers 
or Magiſtrates with a Neglect of their Duty, can- 
not reflect on Her Majeſty's Adminiſtration ; for 
there are Magiſtrates which Her Majeſty cannot re- 
move; there are Neglects which Her Majeſty or 
Her Miniſtry cannot be preſumed to know, as I be- 
fore mention d. And to ſet this in a true Light, 
and to give a full Anſwer to this Objection, we have 
Her Majeſtys Authority to vindicate the Doctor in 
this Point; for Her Majeſty chargeth the Magi- 
{rates with a Neglect of their Duty, and carrieth 
the Charge higher than can be inferr'd from the 
Doctor's Sermon, I mean the ſeveral Proclamations 
that have been iſſued by Her Majeſty, by the Ad- 
vice of Her Privy-Council (which are Her Miniſtry) 
for ſuppreſſing Prophaneneſs nd Immorality. Thoſe 


Proclamations take Notice of the ſeveral Acts of 


Parliament againſt Prophaneneſs and Immorality, 


and charge the inferior Magiſtrates with a Neglect 


of their Daty, in not putting thoſe Laws in Exe- 
cution. And is it an Offence for the Doctor to 
mention that in his Pulpit, which hath been fo often 
repeated by her Majeſty under Her Great Seal ? 

It has been objected, That the Doctor, ſpeaking 
of the Church, ſays, That Her Adverſaries are 
Chief. This is a Quotation out of Scripture, which 
ſignifies that they are Mighty; but that this reflects 
on the Miniſtry, or Her Majeſty's Adminiſtration, 
I cannot apprehend. | | 

But it is alſo objected, that the Doctor, Page 5, 
faith, That the Communion of the Church hath been 
rent and divided by Factious and Schiſmatical Im- 
poſtors, &c. Is the ſaying this is done with Impu- 
nity, a Reflection on the Adminiſtration > That 
Blatphemy, Atheiſm and Prophaneneſs have been 
juſtify'd in Print ; that che Worſhip and Diſcipline 
of the Church hath been prophaned and abuſed, her 
Orders denied and vilified, her Prieſts and Profeſ- 
lors calumniated, miſrepreſented and ridicul'd ; that 
Trumpets have been ſounded to Rebellion; that 
Her Majeſty and Her whole Adminiſtration have 
been reflected on, I think was ſufficiently proved to 
your Lordſhips Yeſterday ; and that it hath been 


for High-Crimes aud Miſdemeanors. 


done with Impunity hitherto, I believe will not be 
denied, for I have not heard that any of theſe bold 


Offenders have yet been puniſh'd ; and that the in- 


ferior Magiſtrates have neglected their Duty in that 
reſpet, we have Her. Majeſty's Authority for it. 
But that this is a Reflection on Her Majeſty, or 
Her Miniſtry, is totally denied; for the Execution 
of the Laws againſt ſuch Offenders is within the Pro- 
vince of inferior Magiſtrates; and God forbid that 
the Faults of inferior Magiſtrates ſhould be charged 
upon Her Majeſty. The ſeveral Proclamations iſſued 
out by Her Majeſty, by the Advice of Her Privy- 


Council, ſhew, Her Majeſty and Her Miniſtry have 


done all that in them lies to ſupppreſs Blaſphemy, 
Prophaneneſs, and other Vices; and that the Fault 
and Neglect lies entirely at the Door of the inferior 
Magiſtrates : And this ſufficiently anſwers the Ob- 
jection, that what is charged upon inferior Magi- 


ſtrates cannot reflect on Her Majeſty, or Her Mi- 


niſtry. And this is alſo a full Anſwer to that Part 
of the Fourth Article, which accuſeth the Doctor 
with charging Her Majeſty, and thoſe in Authort- 
ty, both in Church and State, with a general Male- 
Adminiſtration; to which I would only add what 
the Doctor hath ſaid in his Anſwer to this Article, 
dix. That he abhors the Thoughts of bringing 
1 any Charge againſt Her Sacred Majeſty, whomhe 
Duty and Reſpect; that he doth not charne theſe 
in Authority with any Male-Adminiſtration; that 


* he doth not ſo much as mention the Word 


cc 


* with it, or from whence it can be inferr'd, or in 


** which it is or can be imply'd. TY 

As to ſuch Part of the Fourth Article, uhich 
chargeth, that the Doctor, as a publick Incendiary, 
perſuades Her Majeſty's Subjects to keep up a Di- 
ſtinction of Factions and Parties; he invites the Diſ- 
{enters to leave their Schiſm, and come ſincerely in- 
to the Church: He complains of thoſe who have 


villainouſly divided us with the knaviſh Diſtinctions 


of High and Low Church. He wiſheth we were 
all one Fold under one Shepherd; and that all thoſe 
invidious Diſtinctions, that diſtract and confound 
us, were loſt. 

In wiſhing that People would leave their Schiſm, 
and come ſincerely into the Church; that we were 
all one Fold under one Shepherd, makes a Man a 
publick Incendiary ; if blackning thoſe that divide 


us with knaviſh Diſtin&ions with the Character of 


Villainous; and wiſhing that all thoſe invidious 
Diſtinctions which diſtract and confound us were 


Toft, be to keep up Diſtinctions of Factions and Par- 


ties, the Doctor is Guilty; but if not, then he con- 
ceives there is nothing in his Sermons which can be 
a Foundation for the Charge in this Branch of the 
Fourth Article. 

But it hath been objected, That tho' the Doctor 
invites the Diſſenters to come into the Church, yet 
he invites them upon his own Terms: And I hope, 
my Lords, they ſhall never come in upon any other 
Terms than their conforming to the Doctrine and 
Diſcipline of the Church. I hope I ſhall never ſee the 
Conſtitution of our Church weakened, and her Pales 
and Fences broken down, to let her Enemies into it, 

As to the other Part of the Article, whichchargeth 


the Doctor with inſtilling groundleſs Jealouſies, and 


fomenting deſtructive Diviſions among her Majeſty's 
Subjects, there is no Foundation for it ; for, on the 
contrary, he rebukes and condemns thoſe who by falſe 
Inſinuations, and raiſing groundleſs Jealoufies and 
Fears, embroil and bring it into Confuſion. _ 
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As to that Part of the Fourth Article, which 
chargeth, That the Doctor excites and ſtirs up Her Ma- 
Jeſty's Subjects to Arms and Violence; if Preaching 
up Paſſive Obedience be to ſtir up People to Re- 
bellion ; if Preaching up the Illegality of Reſiſtance 
be to excite Her Majeſty's Subjects to take up Arms 
againſt Her, I own there is a ſufficient Ground in 
his Sermon for this Charge ; but otherwite, there 1s 
not one Paſſage in the Sermon to warrant this Ac- 
cuſation. Te | 

I do admit, the Doctor, in the laſt Page of his 
Sermon, hath this Exhortation of St. Paul's: Put 
on the whole Armour of God, that ye may be able to 
ſtand againſt the Wiles of the Devil; for we wreſtle 
not only. againſt the Fleſh and Blood, but againſe Prin- 
cipalities, againſt Powers, againſt the Rulers of the Dark- 
neſs of this World, againſt Spiritual Wickedueſſes in 


high Places, I pray, my Lords, What is it that 


the Doctor in the Words of St. Paul adviſes his Au- 
ditors to reſiſt? Is it not the Miles of the Devil? 
With what Armour are they to reſiſt? 'Tis with 
the Armour of God. What is the Armour of God? 
Are Guns, or Swords of Iron or Steel, the Ar- 


mour of God ? 
The Learned Manager that ſpoke to this Point 


ſaid, the Doctor could not mean the ſpiritual Ar- 


mour, becauſe he departed from the Apoſtle's Spi- 
ritual Meaning. And to make good this Charge, 
he uſeth the ſame Method that was taken to make 
up the firſt Part of this Article ; for the Words 
cited by the Doctor are in the Eleventh and Twelfth 
Verſes of the Sixth Chapter of St. Paul to the Ephe- 


fans; and to find out the Doctor's Meaning, he 


goes back to the Thirty firſt Verſe of the Fourth 
Chapter, where St. Paul ſaith, Let all Bitterneſs, 
and Wrath, and Anger, and Clamour, and Evil-ſpeak- 
ing be put away from yeu, with all Malice, And 


why this ſhould be alledged to ſhew what the 


Doctor means, when in the Words of St. Paul he 
adviſeth his Auditors to put on the Armour of God, 
I cannot imagine. If he had read but two Verſes 
after thoſe Words cited by the Doctor, he would 
have found the Arm ur of God to be The Sword of 
the Spirit, the Shield of Faith, the Breaſt- plate of Righ- 
teouſncſs, and the Helmet of Salvation; and the Doc- 
tor could mean no other Armour: And how Her 
Majefty, or thoſe in Authority under Her, can 
be reſiſted by this Armour, or what Violence Her 
Majeſty's Subjects can uſe with theſe Arms, I ſub- 
mit to your Lordſhips. Tis plain, that the Prin- 
cipalities, Powers and Rulers, here meant, are not 
Earthly Principalicies, Powers and Rulers; but the 
Principalities, Powers, and Rulers of Darkneſs, againſt 
which Guns and Swords are but a very weak and 


feeble Defence. Theſe Things being conſider'd, I 


think there is nothing to be collected from this Pa- 
ragraph, that can excite Her Majeſty's Subjects to 


Arms and Violence; unleſs it be, to take the Ar- 
mou, of God, to reſiſt the Devil and all his Works ; 


which, I hope, is not a High Crime and Miſ- 
demeanor. 

As a further Evidence that the Doctor excites 
Her Majeſty's Subjects to Arms and Rebellion, it 
is objected, That the Doctor, in his Sermon, Pag. 


26. ſays, Let us thereſore, being well aſſured how much 


our Cauſe deſerves, and how much at preſent it re- 
quires our braveſt Reſolutions, hold faſt our Inte- 
grity and Religion without wavering, and earneſtly 
contend for the Faith which was once delivered to the 
Saints, And 1s not this wholeſome and religious 
Advice? The more ſtrongly and openly the Cauſe 
1s oppugned, the braver Reſolution it requires to 


defend it. The Cauſe of Religion is attacks 
Atheiſts and Deiſts; the Cans of ES 4 * 
Aſſertors of Republican and Seditious princie 4 
the Cauſe of the Church, by Papiſts and Sectaries 
of all torts; and therefore it requires our Aae 
Reſolutions to defend the Church, the Queen, + F 
the Conſtitution, with the ſame Zea] they 6p 
tack'd, as the Doctor explains himſelf ; Ne 3 
ing, if we ſhew the ſame Courage, and indejat: wm 
Zeal and Labour to defend, as our Ln ae 
reproach, divide, and ruin our Church; neither ay 
united Malice nor Power, nor all the Plots and Mack:. 
nations of Nome, nor the very Gates of Hell jt ſur | 
Hall ever le able to prevail againſt Her. And ſhall 
this be conſtrued to excite Her Majeſty's Subjeq 
to Arms and Violence? y 

As to the laſt Part of the Article, which char. 
geth, That the Dottor doth wickedly wreſt and per- 
vert divers Texts of Holy Scripture : It ſeems, the 
Printer of the Second Edition miſtook one Text. 
If the Doctor had perverted, or wickedly wreſted 
the Text, he muſt have been ſubject to a Proſecu- 
tion in another Place; but it would not have been 
a Ground for an Impeachment of High Crimes and 
Miſdemeanors. 

To conclude - - - My Lords, If condemning the 
Dethroning and Murdering the Royal Martyr King 
Charles the Firſt, be to caſt black and odious Co- 
lours on his late Majeſty and the Revolution; if 
the averring the utter Illegality of Reſiſtance to 
the Supreme Power in all Things lawful ; if Pregch- 
ing the Doctrine of Paſſive Obedience and Non- 
Reſiſtance, which hath been enjoined by our 
Church, and confirmed by the Legiſlature, and is 
the Doctrine of all Chriſtian Churches, ſhall be 
conſtrued to be a Reflection on the Revolution, ard 
a greater Reflection on it now, than the Pieoching 
of the ſame Doctrine was in the Re'gu of his late 
Majeſty, who was the Happy Inſtrumeut of that 
Revolution: If the Doctor be a Criminal for 
Preaching that Doctrine which the Right Reve- 
rend Fathers of our Church, and other Eminent Di- 
vines, have preach'd, with the Approbation and Ap- 
plauſe of the Crown, and both Houſes of Parlia- 
ment; then the Doctor is guilty of the High 
Crimes and Miſdemeanors in the Firſt Article. 

And if to wiſh that Diſſenters, who qualify 
themſelves according to the Act, may enjoy the full 
Benefit of it; if to deſire the Laws to be put in 
Execution againſt ſuch who will not comply with 
the Terms preſcribed by the A&, and againſt A- 
theiſts, Deiſts, and ſuch who frequent no Religi- 
ous Worſhip at all, and are particularly excepted | 
out of the Act of Toleration; and if to aſſert, that 
a Sentence ratified in Heaven cannot be reverſed 
on Earth, be to affirm the Toleration unreaſon- 
able, and the Allowance of it unwarrantable; then 
the Doctor is alſo guilty of the High Crimes in the 
Second Article, 3 | 

And if to aſſert the Prejudice the Church re- 
ceives by Schiſm and Occaſional Conformity; if 
the ſhewing the heavy Judgments which may be 
brought down upon a Church and Nation, by Blat- 
phemy, Arheiſm, Prophaneneſs and Immorality 
if to ſhew the Danger the Queen and Church ale 
in, by the rebellious Principles that are dally 
broach'd and publiſh'd, be to aſſert the Church 1s 
in Danger under Her Majeſty's Adminiſtration 
the Doctor is likewiſe guilty of the Crimes in the 
Third Article, | 


And 
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And laſtly, If to pray for Her Majeſty's long 
Continuancè on the Throne, for the Comfort and 
Support of the Church and Nation ; if to ſhew 
that the Laws againſt Atheiſm, Blaſphemy, Pro- 
phaneneſs and Irreligion, be not put in due Execu- 
tion by inferior Magiſtrates ; that is, if to aſſert in 
his Pulpit what Her Majeſty, by Advice of her Mi- 
niſtry, hath aſſerted in Four Proclamations, be to 
reflec on Her Majeſty and Her Miniſtry, and to 
charge Her Majeſty with Male-Adminiſtration in 
Church and State; and if exhorting the People to 
put on the Sword of the Spirit, the Shield of Faith, 
the Breaſt-plate of Righteouſneſs, and the Helmet of 
Salvation, to reſiſt the Devil, and all the Powers of 
Darkneſs,> be to excite Her Majeſty's Subjects to 
Arms and Violence againſt Her Majeſty ; and if 
Preaching up Paſſive Obedience and Non-Reſiſtance, 
is to ftir up People to Rebellion; then the Doctor 
is guilty of the High Crimes and Miſdemeanors in 
the Fourth Article ; eſpecially, if ſtrain'd, foreign 
and unnatural Inferences, Inſinuations and Innu- 
endo's are to paſs for Proof. But otherwiſe I pre- 
ſame to ſay, the Doctor is not guilty of any of the 
Offences charged in either of the Articles ; and I 
humbly hope, your Lordſhips will be of that Opi- 
nion. | | 


Mr. ts Y Lords, 'This Article is ſhort of 
* the former Articles, in the man- 
ner of the Charge. The firſt Part of it is a Charge 
upon the Doctor, That he ſuggeſts only, That Her 
Majeſty's Adminiſtration tends to the Deſtruction of the 
Conſtitution. As to this Part of the Article, (as 


has been obſerved) there is no Paſſage in the Ser- 


mon mentioning Her Majeſty, but with the greateſt 
Reſpect, and with hearty Prayers for Her. The 
Words Miniſters, and Miniſtry, are not found in the 
whole Sermon: Therefore, to find any Charge on 
them by the Doctor, we muſt look to the Second 
Part of the Article, which charges the Doctor with 
ſuggeſting, That there are Men of Character and 
Stations, who are Falſe Brethren, and do undermine 
the Conſtitution, and endeavour to betray the Church; 
and conſequently charges Her Majeſty with a General 
Male- Adminiſtration. 

My Lords, As to this Part of the Charge, viz. 
That the Doctor doth ſuggeſt, that Men of Chara- 
cter and Stations are Underminers of our Conſtitu- 
tion, it is not to be found in any Part of the Ser- 
mon: But if he doth ſuggeſt, that Men of Chara- 
cters and Stations (not 1aying of what Characters, 
or what Stations) are Falſe Brethren, (if your 
Lordſhips take notice what thoſe Men are, whom 
the Doctor calls Falſe Brethren) it will not be a 
ſufficient Ground for a Charge of High Crimes and 
Miſdemeanors. There are Four Sorts of Perſons, 
that the Doctor charges as Falſe Brethren : Thoſe 
that propagate Falſe Doctrines; Thoſe that give up 
the Diſcipline of the Church ; 'Thoſe that are for 
a Neutraliry in Religion; and Thoſe that own 
themſelves to be of the Church, bur live not accor- 
ding to her Rules. Now to ſay, that there are 
ſome Men of Character and Stations in the Nation 
that are Falſe Brethren, within ſome one or other 
of theſe Deſcriptions, I wiſh I could ſay it was not 
true. But when the Doctor comes to charge ſome 
Perſons as Underminers of the Church and Conſti- 
tuti on, they are deſcribed to be either thoſe Perſons 
that ſubvert the Fundamentals of Religion, as A- 
theiſts, Deiſts, Sociniaus, and ſuch like; or Occa- 
ſional Conformiſts, Perſons that creep into the 


Church, only with a Deſign to do it a Miſchief, 
r | 


And I think theſe Perſons may be juſtly ſaid to be 
Underminers of the Church. 

My Lords, There is a General Charge againſt 
the Doctor, That he excites the People to Rebellion. 
If this could be naturally inferr'd from his Words, 
he muſt be guilty of Self- Contradiction, and ought 
rather to be pitied as a weak, fooliſh Man, than pu- 
niſned as a cunning Incendiary. For when he hath 
ſo poſitively affirmed the utter Illegality of Reſi- 
ſtance to the Supreme Power, if any Thing had 
dropp'd from him in the ſame Aſſembly tending to 
Rebellion, he would have expoſed himſelf to the 
utmoſt Ridicule. | 

My Lords, Some Things have been obſerved out 
of the Preface to his Sermon at St. Paul's: One Ex- 
preſſion is that of ſounding a Trumpet. I ſhould 
not have though this worth taking notice of, but 
that ſome of the Gentlemen did lay ſome Streſs on 
it, as if this were ſounding an Alarm, exciting Peo- 
ple to Arms: But I conceive, that the Words out 
of the Mouth of the Doctor, bear the ſame Senſe 
as out of the Mouth of the Prophet. But ſor fear 
that he ſhould be miſconſtrued, the Doctor ex- 
plains himſelf by the Words immediately follow- 
ing, and ſhews, that ſuch Prohibition or Reſtraint 
laid on the Clergy, as are there ſuggeſted, are ex- 
preſly contrary. to the Command of God. His 
Words are theſe : Ie are told by theſe Men, who 
world ſhut both our Eyes and our Menuths, in order the 
more effettually to undermine and deſtroy us, that the 
Pulpit is not a Place for Politicks ; and that it is the 
Buſineſs of a Clergyman to preach Peace, and not found 
a Trumpet in Sion; ſo expreſiy contrary to the Command 
of God, to cry aloud, and ſpare not. So that theſe 
Words do plainly interpret what the Doctor meant 
by ſounding a Trumpet. 

My Lords, There was another Thing taken no- 
tice of from this Preface, and that was the Encou- 


ragement he gives to People to Arms and Violence, 


againſt ſuch as would deſtroy the Church, Cc. 
The Words of the Doctor are theſe : I honeſt Men 
will fit ſtill, and give up their Cauſe through want of 
Courage, or a juſt Senſe of the dangerous Attempts 
of our Enemies ; we may, without the Spirit of Pro- 
phecy, foretel what will become of our Conſtitution, 
when it is ſo vigorouſly attacked from without, and ſo 
lazily defended from within. This was looked upon 
as dividing the People, and exciting them to make 
Reſiſtance. But if the Gentlemen had looked a 
little before, in the ſame Paragraph, they would 
have found who the Aſſailants he mentions were; 
and then they would not, I conceive, have blamed 
the Doctor, for encouraging the People to make a 
vigorous Defence. The Aſſailants are thoſe that 
make rebellious Appeals to the People, as the only 
Judges of Right and Wrong, and the Dernier Re- 
tort of Juſtice and Dominion Theſe, he ſays, are 
the faſhionable Methods now made uſe of to un- 
dermine the Church and Legiſlature, by breaking 


in upon the Prerogative of the Crown, by threat- 


ning them with imaginary Legions, and a Popn- 
lar Tribunal, where their Authority is to be tried 
and determined. To put a ſtop to this Thing, is 
what he ſays is the Intent of his Piſcourſe. Now 
if theſe are the Perſons that attack the Conſtitution, 
that appeal to the People as the only Judges of 
Right and Wrong, if theſe are the Aſſailants, ſure- 
ly the Doctor may encourage the People vigorouſly 
to defend themſelves againſt them. 

My Lords, There was one Thing more taken 
notice of by the Gentlemen Managers, That the 
Doctor had given _ Offence to the - Commons, 
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by an Expreſſion he has made uſe of, by way of 
Exclamation, in the Cloſe of his Anſwer to the 


Articles ; and that runs thus : Hard is the Lot of 


the Miniſters of the Goſpel, if when they cite the 
Mord of God in their General Exhortations to Piety 
and Virtue, or in their Retroofs of Mens Trauſgreſ- 
font, or where they are Lamenting the Difficulties 
and Conflitks with which the Church of Chriſt, whilſt 
Militant here on Earth, muſt always ſtruggle ; the 
ſeveral Texts and Paſſages by them cited, ſhall be 


ſaid to have been by them meant of particular Per- 


ſons aud Things, and ſhall be conſtrued in the miſt 
Criminal Senſe, and be made by ſuch Conſtruction one 
Ground of an Impeachment for High Crimes and Miſ- 
demeanors. If this Suppolition, as the Doctor has 
put it, be turned into a Poſition, he hopes you will 
pardon him for his Exclamation. It Generals have 
not been tied to Particulars, to make up theſe Arti- 
cles, then the Doctor had no Reaſon to make this 
Exclamation : But if the DoGor's Sermon hath 
been ſo treated, in order to frame the Articles 
againſt him, then he is noc blameable for that Ex- 
preſſion. | 

My Lords, The Doctor has never before been 
charged with Diſloyalty ro the Government: He 
hath always been a Man of that Probity, and of ſo 
blameleſs a Life and Converſation, that he hath nor 
been ſo much as attack'd on that Account. And 
when a Man of his Character is brought before 
your Lordſhips, for a Sermon preached in a pub- 
lick Congregation, for a Doctrine that is the Do- 


&rine of the Church of England, and for which he 


has the Authority of ſo many of the Fathers of that 
Church, as weli as of many of her Learned Sons : 
For him, I ſay, to be brought before your Lord- 
ſhips (by an Impeachment) on that Account, ſure- 
ly he may be allowed to ſay this: His Lot (at leaſt) 
is hard, that he ſhould be made the firſt, and fo ſo- 
lemn Example ; when he only followed ſo many 
and great Examples, as have been ſet him from the 


Beginning of the Reformation down to this Time. . 


And when your Lordſhips conſider the Circum- 
ſtances of the Doctor, I hope your Lordſhips will 
think, that the Defence of this Proſecution, muſt be 
a ſufficient Puniſhment for any Crimes he is char- 
ged with, and of which he can be ſuppoſed guilty : 
And ſo I ſubmit him, and his Cauſe, to your Lord- 


ſhips Juſtice. 


Y Lords, In the General Pre- 
, TIO, amble to the Articles of Im- 
peachment, Doctor Sacheverel is ſaid to have 
preached and publiſhed Two Diſcourſes, with an 
Intention to defame Her Majeſly's Adminiſtration ; 
and this lait Article contains ſeveral particular 
Charges, of a very high Nature, and great Malig- 
nity , againſt Her Majeſty's Happy Adminiſtra- 
tion, 

For a Genera! Anſwer to this Article, I muſt beg 
your Lordſhips Patience, to look back again upon 
thoſe Paſſages of this Sermon, which I humbly of- 
fer'd to your Lordſhips Conſideration under the 


Third Article, which will ſer the Doctor's Intenti- 


ons in a clear Light. In one of them, he readily ac- 
knowledges the great Bleſſing we at preſent enjoy, 
by Her Majeſty's happily ſitting on the Throne of 
Her Anceſtors: And in the other Places, where he 
mentions Her Majeſty, it is with great Reſpect, 
and hearty Addreſſes to God, long to preſerve Her 
on that Throne; and at laſt concludes with this ſo- 
lemn Proteſtation; That what he had then ſpoken, 
proceeded from a good Intention, and tender Con- 


_ | for hr Perſon and Government, and a 
earty Zeal for the Honour and Safety of our 5 
Church and Conſtitution, fey of our Excel 

My Lords, Some Regard is to be had to the De. 
clarations of every honeſt Man, in relation to 5 
own Thoughts and Intentions, which are known ag 
ly to God and his own Conſcience : And certain! ; 
when a Prieſt of the Church of England does i f 
the Preſence of God, and Face of the Congregation 
ſolemnly declare, That what he ſpeaks is with 2 
render Concern, and hearty Zeal for Her Majeſty's 
Perſon and Government ; no looſe Words, gr 4. 
Rant and unconnected Expreſſions, ought to be con- 
ſtrued to a direct couirzry Senſe of fo expreſs a 
Declaration. My Lords, The Senſe of theſe Words 
is plain and obvious to every Man's Underſtanding. 
But if a Paſſage in the Two and Twentieth Page of 
this Sermon, in it ſelf, and as it ſtands in its proper 
Connection, (not Criminal,) muſt be conſtrued by 
what is {aid in the Fifteenth Page, little relating +4 
the ſame Purpoſes, and both theſe Paſſages explain'd 
by a Third til) farther diſtant; by ſuch a Method 
the moſt inoffenſive Diſcourſe may be made blame. 
able, and it will be very difficult to make any De- 
fence. : | RS | 

My Lords, It has been objected by the Learned 
Managers, That the Doctor choſe an unſeaſonable 
Time, and an improper Place, to vent his Notions 
in. But how does it appear, that either the one or 
the other was of his own Choice ? Does it not ra- 
ther appear, that he was called to perform that Du- 
ty by the Publick Magiſtrate ; and that both the 
Time and Place were of his Appointment 2 Or 
how can it, at this Time, be thought unſeaſonable, 
to maintain the Doctrine of our Chutch, when 
ſuch Swarms of infamous Libels are daily publiſhed 
in Oppoſition to it? Or what Place can be more 
proper for this Purpoſe, than that in which ſuch 
Libels uſually firſt appear, and moſt prevail? Whe- 
ther the Doctor performed his Duty, by Preaching 
that Doctrine there, which the Rubrick of our Li- 
turgy expreſly commands him to teach on that 
Day, muſt be ſubmitted to your Lordſhips : And 
certainly it will always be thought proper, on that 
Day that our Church and State were delivered from 
a moſt horrid Conſpiracy, to preach againſt the 
Sin of Rebellion: Upon that Day that the whole 
Nation was delivered from a Popiſh Conſpiracy, 
it will always be proper to ſhew, chat Reſiſcance 
of the Higher Powers is the Doctrine of Papiſts, 
and firſt proceeded from them. Ir is well known 
to your Lordſhips, what the General Duty of Mi- 
niſters obliges them to; but upon State- Days, 
when they are commanded by Supreme Authority, 
and directed by the Rubick, what Subject to treat 


of; it would be Contempt in them not to obey the 


Commands of their Superiors, or not to inſiſt upon 
that Doctrine which they are peculiarly ordered to 
explain. And I humbly apprehend, that thoſe Re- 
verend Prelates, ſome of whoſe Expreſſions were 
lately read to your Lordſhips, would not have fe- 
ceived the Thanks of this Honourable Houſe, it 
they had not adapted their Diſcourſes to rhe So- 
lemnity of that Day, which they then cele- 
brated. 

My Lords, Upon a general View of this and the 
other Articles, the whole Charge will appear to be 
ſupported, not by any one plain Propoſition, but by 
Iriferences and ſuppos d Conſtructions, It has been 


my Endeavour, under every Article, to lay before 
your Lordſhips one or more clear Paſſages of this 


Sermon, which ſufficiently declare the Author's In- 
| tention 
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tention as to that Article; and I muſt leave it to 
your Lordſhips Conſideration, how far an Inſinua- 
tion or Inference will be outweighed by an expreſs 
Declaration. If there are any Words in this Diſ- 


courſe which ſeem to bear a doubtful Meaning, 
your Lordſhips will in all Caſes incline to the moſt 


#avourable Side; and in this Particular, the Cha- 


racter and Function of a Miniſter will deſerve ſome 
more than ordinary Allowance. My Lords, It is a 
known Rule in the Roman Law, Ina ambiguis oratio- 
nibus maxime ſententia ſpettanda eſt ejus qui eas 
protuliſſet. Where-ever Words are capable of a 
double Conſtruction, there the Intention of the 
Speaker is chiefly to be looked after, and attended 
to. Every Man has a Right to explain his own In- 
tentions; and the darker and more obfcure Expreſ- 
ſions of his Diſcourſe muſt be conſtrued by thoſe 
Paſſages which are more plain and explicit. This 
is a Rule in all Civil and common Caſes between 
Man and Man; but in Criminal Caſes, there that 
Law exacts a ſtricter and a nicer Proof: Where- 
evyer the Life or Liberty of a Citizen is concerned, 
there the Proofs ought to be Luce meridiand clario- 
ra, as evident as the Sun at Noon-day, and ſuch a 
will convince every one at firſt Sight. 

My Lords, I mention theſe Maxims of the Ro- 
man Law only as they are agreeable to the common 
Senſe and Underſtanding of Mankind, as Rules of 
Reaſon and Equity, which your Lordſhips have al- 
ways governed your ſelves by, and always will. 
The laſt of em I mention with the greater Confi- 
dence, becauſe I find it has once already received 
the Sanction of this Honourable Houſe, in Sir Sa- 
mus Bernardiſton's Caſe; in which it is declared, 
That Tnnuendo's or ſuppoſed Conſtrutions onght not 
to be allowed; for all Accuſations ſhould be plain, 
and the Crimes aſcertained. This, my Lords, has 
once been the Reſolution of this Honourable Houſe, 
and we humbly hope your Lordſhips will not de- 
part from a Precedent ſo well eſtabliſhed. My 
Lords, one Part of this laſt Article is, That the 
Doctor has wreſted ſeveral Texts of Scripture to 
ſeditious Purpoſes ; but it has not yet appeared that 
he ever harboured one ſeditious Thought : Whe- 
ther he has perverted any Texts of Scripture will 
be beſt explained by himſelf, when your Lordſhips 

ſhall be pleaſed to hear him. 


* 
* 


Mr. Dodd. My Lords, We deſire to read two or 
three Proclamations: The Firſt is to direct the Ma- 
giſtrates to put the Laws in Execution againſt Pro- 
phaneneſs and Immorality; and that not being duly 
obſerved, the Second Proclamation takes notice 
thereof, and directs the Magiſtrates to put the ſame 
in Execution: And there are two ſubſequent Pro- 
clamations to the ſame Purpoſe. 


Clerk Reads.] By the Queen, A Proclamation, for 

| Reſtraining the Spreading Falſe News, and Print- 
ing and Publiſhing of Irreligious and Seditious Pa- 
pers and Libels. 


ANNER. | 
=Y Hereas by an Act of Parliament made in 

Y the Third Year of the Reign of King 
Eduard the Firſt, It it Enacted, that none be ſo 
hardy to tell or publiſh any falſe News or Tales, 
whereby Diſcord, or Occaſion of Diſcord or Slan- 
der may grow between the King and his People, 
or the great Men of the Realm; and that he that 
„ doth ſo, ſhall be taken and kept in Priſon until 
. he hath brought him into Court which was firſt 


aud Mildemcanors. 
* Author of the Tale. And by another Act made 
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in the Second Year of the Reign of King Richard 
the Second, it is declared, That the deviſing, 
ſpeaking and telling ſuch falſe News and Tales, 


£ 
. was likely to occaſion great Peril and Miſchief ta, 


and the quick Subverſion and Deſtruction of this 
Realm: For the preventing whereof, it is thereby 
Enacted, That none be ſo hardy to deviſe, ſpeak 


C 
: or tel! any falſe News, Lies, or other falſe Things, 


of Prelates, Noblemen, and Officers of the Crown, 
therein named, whereof Diſcord, or any Slander, 
might ariſe within this Realm, under the Pain or- 


5 
dained by the ſaid Statute of King Edward the 


Firſt. And by another A& made in the Twelfth 
Lear of the Reign of the ſaid King Richard the 
Second, it is Enacted, That when any ſuch ſhall 
be taken and impriſoned, and cannot find him by 


whom the Speech be moved, that he ſhall be 


puniſhed for ſuch his Offence. And whereas the 
preventing of the ſpreading and publiſhing of falſe 


c 
* News and Tales, and the Writing, Printing and 
: : 


Publiſhing of Heretical, Blaſphemous, Irreligious, 
Treaſonable, Seditious and Scandalous Books, 
Pamphlets, Libels and Papers, is a Matter which 
requires our Publick Care, and is of great Con- 
cernment; eſpecially conſidering, that by Reaſon 
of the general Licentiouſneſs of the Times, ſince 
an Act for Preventing Abuſes in Printing Sediti- 
ous, Treaſonable and Unlicenſed Books and Pamph- 
lets, and for regulating of Printing and Printing- 
Preſſes, made in the Thirteenth Lear of the Reign 
of Our late Royal Uncle King Charles the Second, 
and continued by an Act made in the Fourth Lear 
of the Reign of the late King Milliam and Queen 
Mary, expired, many Evil-diſpoſed Perſons have 
Written, Printed and Publiſhed divers Heretical, 
Blaſphemous, Irreligious, Treaſonable and Sediti- 
ous Books, Pamphlets, Papers, and many falſe, infa- 
mous and ſcandalous Libels, and do continue ſuch 
their unlawful and exorbitant Practices, endea- 


eleſiaſticaland Temporal Governmentofthis King- 
dom, and the publick Minifters of the ſame, and 
the Proceedings and Members of both Houſes of 
Parliament, and other our loving Subjects, to the 
high Diſhonour of Almighty God, and the en- 
dangering the Peace of theſe Kingdoms, contrary 
to the ſaid Statutes, and the common Laws of our 
Realm: We therefore (with the Advice of our 
Privy-Council) do by this Our Royal Proclama- 
tion Charge and Command all our Subjects, of 
what State or Condition ſoever they be, 'That they 
do not henceforth preſume, either by Writing. 
Printing or Speaking, to tell or publiſh any falſe 
News or Tales, contrary to the Statues before- 
mentioned; nor Write, Print, Publiſh or Sell, or 
cauſe to be Written, Printed, Publiſhed or Sold, 
any Heretical, Blaſphemous, Irreligious, Treaſona- 
* ble, or Seditious Books, Papers or Pamphlets, or 
any ſcandalous Libels, reflecting upon us, or upon 
© the Eccleſiaſtical or Temporal Government of this 
* Realm, orany of our publick Miniſters or Officers, 
or on the Proceedings of either of our Houſes of 
* Parliament, or any the Members thereof, or upon 
any other of our loving Subjects. And we do 


* hereby further declare, That we will proceed with 


the utmoſt Severity and Rigor of Law, againſt all 
* ſuch Perſons who ſhall be Guilty of any the ma- 
* licious and unlawful Practices aforeſaid : We be- 
ing reſolved, as much as in us lies, to ſuppreſs the 
* ſaid Enormities by a more ftri and exemplary 
* Puniſhment of all ſuch Offenders herein, as ſhall 

| Þ - + * here- 
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* Virtue by Marks of our Royal Favour. And we 


© hereafter be diſcover d: To rhe Diſcoverers where- 
© of we will give all due Encouragement. And we 
do hereby ſtraightly charge and command all and 
ſingular our Judges, Juſtices of the Peace, She- 
riffs, Mavors, Bailiffs, and all other our Officers 
© and Nliniſters whatſoever, to take effectual Care 
for the ſpeedy Apprehenſion, Proſecution and 
© Puniſhment of all ſuch Perſons, who ſhall at any 
© Time hereafter be found Offenders herein. 


Given at Our Court at Whitehall, the Twenty 
Sixth Day of March, 1702. In the Firſt Tear 


of Our Reign. 
GOD fave the QUEEN. 


NIr. Dedd. Now read the Second. Read the 
Date firſt. | 


Clerk Reads.] Given at our Court at St. James's, 
the Five aud Twentieth Day of February, 1702. 
In the Firſt Tear of Our Reign. 

By the Queen, a Proclamation for the Encouragement 
of Piety and Virtue, and for the Preventing and 
Puniſhing of Vice, Prophaneneſs and Immorality. 

ANNE R. | 
f Hereas on our Acceſſion to the Throne, we 


thought fit, by the Advice of our Privy- 


Council, to Iſſue out our Royal Proclamation for 
© the Encouragement of Piety and Virtue, and for 
© the Preventing and Puniſhing of Vice, Prophane- 
© neſs and Immorality. And whereas we have been 
informed, That our Laws mentioned in the ſaid 
© Proclamation have not been executed according 
© to our juſt Expectation and Commands: We moſt 
* ſeriouſly and religiouſly conſidering, That it is an 
© indiſpenſible Duty on us, to be careful, above all 
© other things, to preſerve and advance the Honour 
© and Service of Almighty God, and to diſcourage 
and ſuppreſs all Vice, Prophaneneſs, Debauchery 
© and Immorality, which are ſo highly diſpleaſing 
to God, ſo great a Reproach to our Religion and 
Government, and (by Means of the frequent ill 
Examples of the Practicers thereof) have ſo fatal 
a Tendency to the Corruption of many of our 
loving Subjects, otherwiſe religiouſly and virtu- 
ouſly diſpoſed, and which (if not timely reme- 
died) may juſtly draw down the Divine Ven- 
geance on us and our Kingdoms: We alſo hum- 
bly acknowledging, That we cannot expect the 
Bleſſing and Goodneſs of Almighty God, (by 


whom Kings and Queens reign, and on which we 


entirely rely) to make our Reign happy and pro- 
ſperous to our ſelf and our People, nor hope for 
the Divine Aſſiſtance to deliver us from the great 


and imminent Dangers which our Kingdoms, and 


are in this preſent Juncture threatned with, with- 


ont a religious Obſervance of God's Holy Laws. 


To the Intent therefore that Religion, Piety, and 
good Manners may (according to our moſt hear- 
ty Deſire) flouriſh and increaſe under our Ad- 


miniſtration and Government; We have thought 
fit (by the Advice of our Privy-Council) to iſſue 


this our Royal Proclamation; and do hereby de- 
clare our Royal Purpoſe and Reſolution to diſ- 
* countenance and puniſh all manner of Vice, Pro- 


phanenefs and Immorality in all Perſons, of what- 


ſoever Degree or nals within this our Realm; 
and particularly in fuch as are employed near our 
Royal Perfon: And that for the greater Encou- 
ragement of Religion and Morality, we will, up- 
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aon all Occaſions, diſtinguiſh Perſons of Piety and 


* do expect and require, That all Perſons of Ho: 
* nour, or in Place of Authority, will give good 
* Example by their own Virtue and Piety, and to 
their utmoſt contribute to the diſcountenancins - 
© Perſons of diſſolute and debauched Lives, *. 
they being by that Means reduced to Shame and 
Contempt, for their looſe and evil Actions and Be. 
haxiour, may be thereby alſo enforced the ſooner 
* to reform their ill Habits and Practices, and that 
* the viſible Diſpleaſure of good Men towards 
them, may (as far as it is poſſible) ſupply what the 
Laws (probably) cannot altogether prevent. And 
we do hereby ſtrictly enjoin and prohibit all our 


c 
« 
: loving Subjects, of what Degree or Quality ſoerer, 


from playing on the Lord's-Day at Dice, Cards. 
or any other Game whatſoever, either in publick 
or private Houſes, or other Place or Places what- 
* ſcever; and do hereby require and command 
them, and every of them, decently and reverently 
to attend the Worſhip of God on every Lord's- 
Day, on Pain of our higheſt Diſpleaſure, and of 
being proceeded againſt with the utmoſt Rigour 


that may be by Law. And for the more effectu- 


al re forming of all ſuch Perſons, who by Reaſon 
of their diflolute Lives and Converſations are a 
© Scandal to our Kingdom; our further Pleaſure 
is, and we do hereby ſtrictly charge and command 
© all our Judges, Mayors, Sheriffs, Juſtices of che 
* Peace, and all other our Officers and Minifters, 
both Eccleſiaſtical and Civil, and all other our 
Subjects, whom it may concern, to be very vigi- | 
lant and ſtrict in the Diſcovery, and the effectual 
Proſecution and Puniſhment of all Perſons who 


prophane Swearing and Curſing, Lewdnels, Pro- 
phanation of the Lord's-Day, or other diſſolute, 
immoral or diſorderly Practices; and that they 
take care alſo effectuvally to ſuppreſs all Bawdy- 
Houſes, publick Gaming - Houſes and Places, 
and other diſorderly Houſes ; and to put in Exe- 
cution the Statute made in the nine and twentieth 
Year of the Reign of our late Royal Uncle King 
Charles the Second, intitled, An Aci for the bitter 
Obſervation of the Lord - Day, commonly called Sun- 
day; and alſo an Ac of Parliament made in the 
ninth Year of the Reign of our late dear Brother 
King William the Third, intituled, Anu AF for the 
more eſfectual ſuppreſſing of Blaſphemy and Proplun- 
neſs; and all other Laws now in Force for the pu- 
niſhing and ſuppreſſing any of the Vices aforeſaid; 
and alſo to ſuppreſs and prevent all Gaming what- 
ſoever, in publick or private Houſes on the Lords 
Day; and likewiſe, that they take effectual Care 
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« 
* ſhall be guilty of exceſſive Drinking, Blaſphemy, 
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late-Houſes, Cotfee-Houfes, or other Publick 
Houſes whatſoever, from ſelling Wine, Chocolate, 
Coffee, Ale, Beer, or other Liquors, or receiving 
or permitting Gueſts to be or remain in ſuch 
their Houſes on the Lord's-Day, (except in Caſe 
of Neceſſity and Charity) as they will anſwer i 
to Almighty God, and upon Pain of our highel: 
Diſpleaſure. And for the more effectual Proceed- 
ing herein, we do hereby direct and command all 
our Judges of Aſſize and Juſtices of the Peace, tc 
give ſtrict Charges at their reſpective Aſſizes and 
Seſſions, for the due Proſecution and Puniſhment 
of all Perſons that ſhall prefume to offend in 
any the Kinds aforeſaid; and alſo of all Per- 
* ſons that, contrary to their Duty, ſhall be 
© remiſs or negligent in putting the ſaid Laws in 


© Execution; and that they do at their —_— 
« Aſi 


1709. 
Aſſizes and Quarter-Seſſions of the Peace, cauſe 
this our Proclamation to be publickly read in open 
Court immediately before the Charge 1s given. 
And we do hereby further charge and command 
every Miniſter in his reſpective Pariſh-Church or 
Chapel, to read or caule to be read this our Pro- 
clamation, at leaſt four Times in every Year, im- 
mediately after Divine Service, and to incite 
and ſtir up their reſpective Auditories to the Prac- 
tice of Piety aud Virtue, and avoiding of all Im- 
morality and Prophaneneſs. And to the End that 
all Vice and Debauchery may be prevented, and 
Religion and Virtue practiſed by all Officers, 
private Soldiers, Mariners, and others, who are 
employed in our Service by Sea or Land ; We do 
hereby ſtrictly charge and command all our Com- 
manders and Officers whatſoever, That they do 
take care to avoid all Prophaneneſs, Debauchery, 
and other Immoralities; and that by their own 
good and virtuous Lives and Converſations, they 
do ſet good Examples to all ſuch as are under their 
Care and Authority; and likewiſe take care of and 
infpe& the Behaviour of all ſuch as are under 'em, 
and to puniſh all thoſe who ſhall be guilty of any 
the Offences aforeſaid, as they will be anſwerable 
for the ill Conſequences of their Neglect herein. 


GOD fave the QUEEN. 


Nr. Dodd. My Lords, There are two ſubſequent 
Proclamations preſſing Magiſtrates to put the Laws 
in Execution in this Caſe ; but they are to the ſame 
Purpoſe, therefore I think we need not ſpend your 
Lordſhips Time to read them: They are to the 
{ame Purpoſe with the laſt, taking notice that the 
Magiſtrates had not done their Duty as required. 

My Lords, We have now done our Defence ; on- 
ly we have one Petition to make, That your Lord- 
| ſhips would be pleaſed to hear the Doctor ſpeak for 
himſelf: There are ſome things more proper for 
him to give an Account of, than for his Council. 
We apprehend the moſt proper Time will be after 
the Gentlemen Managers for the Houſe of Com- 
mons have replied ; but we thought it proper to 
mention it to your Lordſhips now, and humbly 
ſubmit it to your Lorcſhips, | 

Mr. Phipps. My Lords, The Reaſon why we 
troubled your Lordſhips with reading thoſe Procla- 
mations, was to ſhew your Lordſhips, that the in- 
ſerior Magiſtrates being negligent of their Duty in 
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putting the Laus in Execution againſt Prophaneneſs, 


her Majeſty put out another Proclamation to quick- 
en them to it; therefore when the Doctor charges 
the Magiſtrates with a Neglect of their Duty, it can- 
not be underſtood to be a Reflection on the Queen 
or the Miniſtry, becauſe you ſee what great Care 


her Majeſty has taken: So that we think this laſt. 


Article is ſufficiently clear'd by theſe Proclamations. 
One thing, my Lords, I think we have not troubled 
your Lordſnips with, and that is the Journal of 
your own Houſe in the Caſe of Sir Samuel Barnar- 
diſtin : It the Gentlemen of the Houſe of Commons 
think it is otherwiſe, we are ready to read it. 

Sir Joſeph Jekyll. My Lords, I have the Com- 
mands of the Gentlemen employed in this Service 
with me, to mention to your Lordſhips, that they 
are under a great Surprize, that the Council for the 


| Doctor ſhould take upon them to propoſe to your 


Lordſhips, that the Doctor might ſpeak after the 
Commons Reply: I have Inftruftions (ſince the 
Doctor's Council have referred ſome Part of the 
Defence to himſelf) to tell the Doctor, that if he 
has any thing to ſay for himſelf, now is his Time, 
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before the Commons reply; the Commons claiming 
it as their Right to ſpeak laſt. 

Mr. Dodd. My Lords, We ſubmit to it. Do- 
cor, go on. 


Dr. Sacheverell. Y Lords, The Defence made 

by my Cruncil hes been ſo full 
and particular, and the Tryal itſelf drawn out into 
ſo great a Length, that I ſhould not add to your 
Lordſhips Trouble by ſaying any thing for my Self, 
did I not think that in ſuch à Cauſe as this, (where- 
in the Doctrine of our Church, the Dignity of that 
Holy Order to which I belong, and even the Com- 
mon Intereſt of Chriſtianity itſelf, are ſo nearly 
concerned) ic becomes me not to be altogether 
ſilent. 

For, my Lords, it has been owned by ſome of 
the Managers for the Honourable Houſe of Commons, 
that tho' I am the Perſon Impeached, yet my Con- 
demnation is not the Thing principally aimed at. I 
am, it ſeems, an n/ignificant Tool of a Party, not 
worth regarding; the avowed Deſign of my Inpeach- 
ment is, by the means of it to procure an Eternal 
and Indelible Brand of Infamy to be fixed, in a Par- 
liamentary Way, on all thoſe who maintain the Doc- 
trine of Non- Refiſtauce, and to have the Clergy di- 
rected what Dottrines they are to Preach, and what 
not. And therefore, as 1u/ignificant as I am in my 
Self, yet the Conſequences of my Tryal (if right- 
ly repreſented to your Lordſhips by ſome of thoſe 
Gentlemen) are of the higheſt Moment and Im- 
portance. | | | 

Since I am the unfortunate Occaſion of bringing 

theſe Matters in Judgment before your Lordſhips, it 
will behove me, I think, after what has been plead- 
ed in my Behalf by my Council learned in the Law, 
to ſay ſomewhar alſo for my Self, in order to clear 
the Innocence of my Intention,, and remove that 
Load of Guilt and Iaſamy, which may be laid upon 
me, ſhould your Lordſhips determine, (as, I cruſt 
in God, you will not) that the Articles of Impeach- 
ment Exhibited, have been made good againſt 
me. „ 
With your Lordſhips Permiſſion then, I ſhall lay 
before you ſome few Genera! Remarks, which in 
my humble Opinion may be added to what my 
Council have already obſerv'd, concerning the Me- 
thods taken by the Managers for the Honourable 
Houſe of Commons, to Prove and Support the Arti- 
cles of their Charge. And ſhall then, with your 
Lordſhips leave, ſay ſomewhat ſeverally to the Ar- 
ticles themſelves, which may ſerve to remind your 
Lordſhips-of what my Council before offered more 
at large, and with greater Advantage. 

My Lords, The Charge brought againſt me in 
theſe Articles is of a very High, and Heinous Na- 
ture; and had it been as clearly made out, as it has 
been ſtrongly affirmed, it would juſtly have expoſed 
me to a very ſevere Sentence. But the more heinous 
the Charge 1s, the more evident and undeniable, I 
ſhould think, the Proof ought to be. And how, 
my Lords, has this Charge been ſupported in the 
ſeveral Articles of it? By plain, direct, and expreſs 
Paſſages produced, and read to your Lordſhips out 
of my Sermons; or by 1utendments, unneceſſary Im- 
plications, and ſtrain'd Conſtructions? By laying en- 
tire Sentences before your Lordſhips, and relying 
upon what was manifeſtly contain'd in them ; or by 
piecing broken Sentences, and conjoiging diſtant and 
independent Paſlages, in order to make me Speak, 
what I never thought of? | . 


I am 


2 


I am unacquainted, my Lords, with the Me- 


thods of legal Proof, and little thought I ſhould 
have had this Occaſion of enquiring into them. But, 
as far as I am able to comprehend any Thing of 
this Nature, I ſhould think, that there cannot be a 
clearer [dication that I am not guilty of having aſ- 
ſerted what I am charg'd by the ſeveral Articles to 
have ſaid, than that fo mazy Hours Learnixg and E- 
loquente have been employ'd in proving me to have 
ſaid it. Had 1 really aflirm'd thoſe Propoſitions for 
which I am accuſed, my Sermons being before your 
Lordſhips, the Places wherein fuch Propoſitions 
were directly contain'd, might have been referred 
to, and read, with the ſame Eaſe as my Council re- 
ferr'd to the Paſſages contained in the ſeveral Mi- 
tings, and Sermons of the Reverend Fathers, and 
other Eminent Divines of our Church, wherein they 
Taught the Doctrine of Non-Reſiſtance in the ſame 
Extent as I maintained it, of in 'Terms much ftron- 

er. | 
, Theſe Paſſages produced by my Council, were 
barely Read to your Lordſhips: No Argument, no 
Colours were uſed, becauſe none were neceſſary, to 
prove what Propoſitions were laid down in thoſe 
Paſſages. Whereas, to prove me guilty of having 
aſſerted what is.laid to my Charge, after my Ser- 
mons and Prefaces were read to your Lordſhips, 
much Art and Induſtry were uſed to perſuade your 
Lordſhips, that ſuch Aflertions were really con- 
tained in them. | | 

My Lords, When my Words were capable of 
Two Senſes, the worſt and moſt invidious, though 
at the ſame Time the moſt ſtrained and unnatural 
Conſtruction, has been always made of them. Nay, 
when my Words were fo plain and expreſs, that it 
was impoſ/;ble to put any criminal Gloſſes or Colours 
upon them, I have been accuſed of meaning the di- 
rect contrary to what I have ſaid: And when I 
e the Duty of Allegiance to the Queen, your 

ordſ{hips were told, that it was moſt certain, I 
meant the Pretender. 

To Aggravate my Guilt, I have been accuſed not 
only for what I am ſuppoſed to have ſaid, bur for 
what I am allow'd not to have ſaid : Not only for 
what I have taken notice of in my Sermons, but 
for what I have paſſed by unobſerved : J have been 
charged with Negatibe Crimes ; as if what I omitted 

to ſay, had been omitted with Deſign, and my Si- 
tence it ſelf were Criminal. ö 


Theſe, my Lords, are the Methods, that have 


been made uſe of to prove me guilty of Crimes, 


which 7 proved, might affect my Liberty and For- 
tune; no favourable Allowances have been mact to a 
Miniſter of the Goſpel, diſcharging the Duty of his 
Function, and rebuking Vice and ITrreligion with an 
honeſt and well-meant Zeal, but ſometimes per- 
haps carrying him into Expreſſions too open, and 
unguarded. I could add, my Lords, if ſuch a Com- 
plaint might not be thought improper from one in 
ny Circumſtances, that, in the courſe of my Accu- 
ſation, I have been ſtiled a Criminal, and treated as 
ſuch by ſome of theſe Honourable Gentlemen, with 
a Degree of Scorn and Indignity, from which I 
hop'd my Sacred Profeſſion, my preſent unhappy Con- 
dition, and a Regard to this Solemn and Awful Ju- 
dicature might have ſcreened me. | 

But, my Lords, I lay aſide all Complaints of this 
Nature, and with your Lordſhips leave ſhall pro- 
ceed to make ſome few, ſhort Obſervations upon 
the ſeveral Blanches of the Charge Exhibited a- 
gainſt me. | 
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I am charged, my Lords, in the 55 Artie, 
with having Maintained, That the neceſſary Means 
uſed ro bring about the late Happy Revolution, ws, 
Odicus and Unjuſtifiable ; in Proof of which it has 
been urged, that I have in General Terms aſſertec 
the utter illegality of Reſiſtance to the Supreme Piru 
upon any Pretence whatſoever, My Lords, the . 
fiſtance in that Paſſage by me condemned, is no whey 
by me applied to the Revolution; nor is it applica. 
ble to the Caſe of the Revolution, the Supre: 
Power not being then reſſted. x 

My Lords, I neither expreſly apply'd my Do. 
ctrine of Non-Reſiſtance to the Caſe of the Rex... 
tien, nor had I the leaſt Thoughts of including the 
Revolution under my general Aſſertion. I expreſſed 
this Doctrine in the ſame general Terms, in wick 
I found it deliver'd by the Apoſtles of Ci. 
taught it as I had learnt it, from the FHomilies t 
our Church, and as 1 was enjoined to teach it, b: 
the Articles of our Religion. I uſed no co}; Lan. 
gage, than what had been uſed by our #/? Re; 
mers, by a continued Series of Right Reverend Pie. 


 late;, and other Celebrated Divines now with God. 


and by many of thoſe Venerable Fathers, befy;s 
whom I ſtand, and what is perfectly agreeable f 
the Laws and Statutes of this Realm. I had 477“ 
Reaſon to apprehend that I could ever have been gc- 
cuſed by the Gentlemen of the Houje of mms to 
your Lordſhips as Aa Criminal, Or AS an Ajperſer of 
the Memory of the late King, for preaching this 
Doctrine ; when others, who preached the ſame 
Doctrine, in the ſame Terms, before their late Ma- 
jeſties, before our preſent Gracious Sovereign, (whom 
I pray God long to Preſerve ! ) before each Houſe of 
Parliament, before this very Houſe of Common, 
have met with publick Approbation: But ſince it is 
my fingular Migfortune to be Accuſed, for what 
others have received Thanks, in ſome Inſtances con- 
vey'd to them by ſeveral of the Managers thenſelves, - 
I do with all humble Confidence rely upon your 
Lordſhips Juſtice; not doubting but that the Lears- 
ed Judges, if thought neceſſary to be conſulted, 
will declare, what I have in this Caſe aſſerted, to 
be warranted by Law, and the Right Reverend ti: 
Biſhops will affirm it to be the Doctrine of the Go- 
me 
The Doctrine I preached being the Doctrine j 
the Homilies of our Church, not expreſſed only ina 
few particular Paſſages of thoſe Homilies, but pe- 
fectly agreeable to the whole Tenor, the main Scop? 
and Deſign of them; and thoſe Homilies being eſa- 
bliſhed by the Thirty Nine Articles, as containing 
godly and wholeſome Doctrine; and thoſe Articles 
being confirmed by the 13th of Queen Elizabeth; 
and that Statute being made Perpetual and Funda- 
mental to our Conſtitution by the late Act of Union; 
I leave it to your Lordſhips to conſider, how far the 
Condemnation of me, on the Account of that Do- 


| Grine, may affect, and ſhake the preſent Frame of 
the Britiſh Conſtitution, in Church and State, and 


tend to diſſolve the Union of the Two King- 


doms. 8 
My Lords, Upon the fecond Article, 1 would 


humbly pray your Lordſhips to conſider, chat | 


have no where in my Sermon ſhewn any the Jealt 


Diſlike of the Indulgence granted by Law to the Dil 
ſenters; that, on the contrary, I have declared m) 
Approbation of it in the moſt expreſs Terms mag!” 
nable, which I beg leave once more to repeat 1 
your Lordſhips out of my Sermon preac d at : 
Pauls. I would not (I there ſay) be miſunderſroom 
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| as if 1 intended to caſt the leaſt invidious Reflection 


upon that Indulgence which the Government hath conde- 
ſcended to give them; which I am ſure, all thoſe, who 
wiſh well to our Church, are ready to grant to Conſcien- 
ces truly Scrupulous ; let them enjoy it in the full Limits 
the Law hath preſcribed. 

My Lords, This then was, and ſtill is my ſin- 
cere Opinion; nor am I conſcious that I have utter- 
ed one Word inconſiſtent with it. I have indeed 
pMlam'd, and perhaps with ſome Warmth and Ear- 
neſtneſs blam'd, the Abuſes, which Men of 10 
Conſciences, have made, of the Legal Exemption, 
granted to Conſciences truly ſcrupulous : Nor could 
J think that thoſe Reprehenſions of mine, would 
have drawn upon me the Diſpleaſure of any ſincere 
| Chriſtian, which were levelled againſt Hypocrites, 
Socinians, Deiſts, and ſuch as, under the Umbrage 
of that Af, which permits Proteſtant Diſſenters, 
and thoſe only, to ferve God, every Man in his own 
Way, think themſelves at Liberty to be of no Pro- 
teſtant Congregation, of no Religion at all. I will far- 
ther ingenuouſly own to your Lordſhips, that I had 
in my Eye ſome Abuſes made of that Act by the Diſ- 
ſenters themſelves ; who, I am told, do (both Pa- 
ſtors and People) rarely obſerve the Qualifications 
preſcribed by that Act; and who erect Seminaries 
for educating Youth in Principles oppoſite to the 
DoArine, Diſcipline, and Worſhip of our Church: 


Whereas that Act, was intended for the Eaſe of 


thoſe, whoſe Minds through the unhappy Preju- 
dices of Education, were already eſtranged from 
the Church ; not, as 1 humbly conceive, to indulge 
Men in taking the moſt effectual Methods to Pro- 
pagate and Perpetuate their Schiſm, 

My Lords, Of any Favours to Diſſenters granted, 
or intended by the Law, I have no where com- 
plained. Of Toleration, a Word unknown to our 
Laws, and implying, as I am informed, much 
more than our Lawgivers deſigned, if I have ſaid 
any Thing Ofenfive, I may, I hope, reaſonably pre- 
ſame, that it will not be judged by your Lordſhips 
in any wiſe to refle& on that Act of Exemption, 
which I have ſpoken of in Terms, no ways, I think, 
misbecoming a good Subjecb, or betraying any want 
of Chriſtian Moderation. Nor is there, my Lords, 
any want of it, I conceive, in affirming that rhis 
Act, which relieves ſome Diſſenters from legal Pu- 
niſhments, to which they were before obnoxious, 
hath not any ways altered the Nature of Schiſm, or 
extinguiſhed the Obligations to Church. Communion ; 
which is an Evangelical Duty, incumbent on all 
Chriftians, by the Rules of the Goſpel, Antecedent 
to all Secular Laws, and can by no human Power be 
Diſpenſed with. If the Church of England, my 
Lords, impoſes no unlawful Terms of Communion, 
as She certainly does not, then all Separatiſts from 


her Communion, will, notwithſtanding the Indulgence, 


continue to be Guilty of Schiſm ; The Conſequence 
of which Guilt, may ſtill reſt upon their - Souls, 
however i: may ceaſe to Affect their Bodies or 


Eſtates. For as no human Law can render that Lau- 


ful which God hath forbidden, fo neither can it make 
that Void, winch God hath commanded, 

My Lords, I am accuſed, under this Head, of 
maintaining, that it 7s the Duty of Superior Paſtors 
to Thunder out their Eccleſiaſtical Anathema's a- 
gainſt Perſous entitled to the Benefit of the Toleration ; 
I hope, it hath evidently appeared to your 
Lordſhips, that I advance no ſuch Poſition. Sure I 
am, that my Words do not in themſelves carry ſuch 
a Meaning, nor does the Connexion of my Diſ- 
courſe require that Senſe, or eaſily admit it. Schif= 
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maticks, my Lords, are not the only Perſons againſt 
whom Ecclefiaſtical Cenſures, may be denounced ; 
the Works of Darkneſs, which I referred to, as fit to 
be reproved, in that Part of my Sermon, where I 
ſpeak of theſe Cenſures, are of the ſame Kind 
with thoſe mentioned by the Apoſtle, whoſe Words 
I produced, all lewd and immoral Practices; againſt 
theſe, my Lords, and againſt Herefies, and Blaſphe- 
mies (a black Catalogue of which has been diſplay d 
before your Lordſhips) I thought the Anathema's 
of the Church would be well employed ; ſuch Ana- 
thema's, I doubt not, my Lords, would be ratified 
in Heaven, and would therefore, by any Power on 
Earth, be irreverſible, = 

As to Archbiſhop Grindal, though I may ſeem to 
have uſed ſome undue Aſperity of Expreſſion con- 
cerning him, yet I charged him with nothing but 
what I had good Grounds for, from our Hiſtorians : 
It hath been made appear to your Lordſ.ips, that, 


on the Account of his Remiſſneſs in Church-Govern= 


ment, he lived and died under the High Diſpleaſure 
of Queen Elizabeth ; and whether therefore he, or 
that glorious Queen, ſhall bear the Blame of his Diſ- 
grace and Sufferings, is with all Humility ſubmitted 
to your Lordſhips. 

1 hope, my Lords, I ſtand clear in your Opini- 
ons, of the Charge advanced againſt me, in the two 
firſt Articles; and as my own Conſcience acquits, ſo 
I truſt your Lordſhips will acquit me, of whatever 
is laid to my Charge in the Third. 

My Lords, I neither have ſuggeſted, nor do in 
my Conſcience believe, that the Church is in the 
leaſt Peril or Adverſity from Her Majeſty's Admini- 
{tration, So far am I from any ſuch Thoughts, 
that I am entirely ſatisfied of Her being a moſt af- 
fectionate Nurfing- Mother to it. But I hope I may 
ſay without Offence, that the Church may be in Pe- 
Til from other Cauſes, without any Reflection upon 
Her Majeſty's Government, or any Contradiction 
to Her Royal Proclamation, and the Reſolution of 


| both Houſes of Parliament, four Years ago. If the 


Church be in Danger, when the Chriſtian Religion is 
evidently ſo, T hope it will be thought no Crime 


to ſay, it has ſcarce ever been in greater Danger 


than it is now, ſince Chriſt had a Church upon 
Earth. For beſides that Deluge of Prophaneneſs 
and Immorality, which overſpreads the whole King- 
dom ; beſides the Variety, and growing Strength of 
thoſe Schiſms which weaken and divide us, and of 
thoſe Heterodox Opinions, and damnable Hereſies, which 
are daily publiſhed and propogated among us; I very 
believe, that never were the Miniſters of Chriſt ſo 
abuſed and vilifyed, never was the divine Authority 
of the Holy Scriptures ſo arraigned and ridiculed, 


never were Jufidelity and Atheiſm it ſelf ſo Impudent 


and Barefaced, never were ſuch horrid Blaſphemies 
printed in any Chriſtian State, from the Foundation 

of Chriſtianity to this Day. | 
Out of the many Inſtances of this Kind, which, 
being ready at hand, I could have produced to your 
Lordſhips, I have Selected a jew only; but thoſe 
ſuch, as I am perſuaded your Lordſhips could not 
hear without Horror and Aﬀoniſhment. Pardon 
me, my Lords, if my Apprehenſion of the fad 
Conſequences we may expect from ſuch crying Abo- 
minations, have forced from me ſome Expreſſions, 
which upon a Jeſs Occaſion might ſeem too harſh 
and vehement. A Man that dreads no Dauger from 
ſuch anparalleld Iniquities, that do as it were call 
down God's ſevereſt Judgments upon that poor Church 
and Nation, wherein they are openly and daringly 
committed, muſt be dead in his Love for his Coun- 
| #ry, 
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* and Religion, If J have diſcloſed ſuch a fright- 
jul and deteſtable Scene of Impiety, which by rea- 
ſon of your Lordſhips high Stations and great Em- 
ployments, might poſſibly lie undiſcovered to your 
Sight before; 1 ſhall think my {elf happy, whatever 
ſhall befal me, if I may by God's Grace become the 
mean Inſtrument, of putting a Stop to that over- 
fowing of Ungodlineſs and Blaſphemy, which as yet 
no Laws, no Proclamations, how well ſoever deſign d, 
and how often ſoever repeated, have been able to 


reſtrain. 


Nor ought I, my Lords, to forget, tho' it was 


forgotten by the honourable Managers, another 
Ground of Danger ariling to this Church from the 
Attempts of Popiſh Emiſſaries, by me mentioned, I 
hope without the leaſt Offence, in my Sermon at 
St. Paul's; where I ſay, I were highly to be wiſhed 
that thoſe excellent Laws, made for the Defence and 
Security of the Church, were at preſent put ſtrictly in 
Executioa ; for the Roman Catholick Agents, and 
Miſſronaries, that ſwarm about this great City, as 
tere in Defiance and Contempt of them, were never 
more buſy in making Proſelytes to their Superſtition and 
Ilolatiy, and perverting and debauching Her Majeſty's 
Subjects in every Corner of our Streets, IT have not, 
my Lords, been called upon to prove the Truth 
of this Paſſage, nor has it been reckoned among 
the falſe Inſiuuations J have made that the Church is 
in Danger. 1 pray God, the Church may be in 
no Danger, upon an of theſe Accounts! Her 
Majeſty, your Lordſhips, and the Commons, have 
indeed provided againſt theſe Dangers by wholſome 
Laws, and I hope, I did not exceed the Limits of 
my Function, when, being called to Preach before 
Magiſtrates, I exhorted them to prevent theſe Dangers, 
by putting thoſe Laws ſtricily in Execution. | 

Juſt had been the [adignation of the Honourable 
Houle of Commons, Juſt would be your Lordſhips 
moſt ſevere Reſentments, if by any Parallel by me 
drawn, I had inſinuated that the Members of both 


Houſes, who paſſed the Vote concerning the ſafe and 


flouriſhing Condition of the Church, had been then 
conſpiring its Ruin. I have already purged my elf 
from this Inputation, by obſerving, that the Paral- 
lel, aſcribed to me, implies, that they who Voted 
King Charles the Firſt to be out of Danger, and 
thoſe who Conſpired his Death, were the very ſame 
Perſous, whereas it is certain they were not ; for, 
my Lords, the Vote about the King's Safety was 
paſſed by Lords aud Commons an Tear and half be- 
fore his execrable Murther, which had been con- 
trived by the Army, and was perpetrated by a pre- 
tended Ordinance of a ſmall Remnant of the Houſe 


of Commons (not a tenth Part of the whole) after 


te veſt of the Members had been Impriſoned or Se- 
cluded, and without the Concurrence of the Houſe of 
Peers, who totally rejected it. You have had, my 


Lords, a very different Repreſentation of this Fact 


made by one of the Learned Managers: But this, 
my Lords, is the real Truth, as recited in the Act 
of Parliament for the Attainder of the King's Mur- 
therers ; and 1s an Evidence, that I could not poſſi- 
bly mean by any edious Parallel to inſinuate, that 
the Members of both Houſes, who paſſed the Vote 
concerning the Safety of the Church, were ther 
conſpiring its Ruin. - 

I humbly crave your Lordſhips Patience yer a 
little farther, whilſt I ſpeak to what is alledged in 
the Furth Article, which charges me with many 
Crimes of a very high and flagrant Nature; none of 


which have been endeavour'd to be prov'd upon me, 


otherwiſe than from ſuppoſed Suggeſtions, and unde- 
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termined Expreſſions ; and J muſt fill, wich 0 
Lordſhips Leave, humbly 2½%ſt upon it, that 5 5 
the Expreſſions are doubtful, there the favourall; Seal, 
is always to be preferred. 5 
After all that has been ſaid by the Learned Mana 
gers for the Commons, What Miniſter of State I be 
leech your Lordſhips, have I been proved Fa reteſt | 
upon, direftly or indireftly * Mere, and hy do [ 
by any Suggeſtion, charge Her Majeſty, or thoſe in 
Authority under Her, with a general Male- Admini 
ſtration * How do I perſuade Her Subjects to 3 
up a Diſtinction of Parties and Fuctious, while J = 
prove thoſe who divide us by knaviſh Diſtinfin; 
and while I perſuade my Fellow-Subjects to 1 
and forget them? How it is poſſible, I ſhouts 


fur up the People to Arms and Violence, when 1 


am endeavouring to convince them of the utter 
Llegality of Refiſtance upon any Pretence whatſoeye; 1 
Theſe Things, my Lords, ſeem to be Inconſiſent 
unleſs a Man may be thought a Rebel for Recon. 
mending Loyalty, or Sæditious for preaching againg 
Sedition, | | : 1 
J remember, indeed, at the Opening of this 
Charge againſt me, that one of the Managers jy 
the Honſe of Commons, vouchſaf'd to offer his cha- 


ritable Aſſiſtance towards Reconciling this ſceming 


Jacon/;/!ency ; for he was pleaſed to ſuppoſe that 
when I ſpake againſt eff the Sovereign, I had 
not our gracicus Queen, but ſome other Peyſmn in 
view ; and that I might therefore agreeably to my 
Principles of Nou-Refiſtance, ſtir up the People to 
Arms and Violence againſt Her Sacred Majeſty; 
Your Lordſhips will once more pardon my Earneſt- 
neſs, if I call God to witneſs, that I utterly deteſt 
any ſuch traitercus Intention; and I ſhould in my 
own Opinion be unworthy of the Name of a Clrifti- 
an, if I could give my ſelf leave to caſt ſuch a ack, 
and groundleſs Imputation upon any one in lite Cir= 
cumſtances with mine, who had given all pe E- 
vidences of his Duty and Affection to the preſent 
Government, My Lords, I have taken the 0atls of 
Allegiance to Her Majeſty, and that of Abjuratimn a- 
gainſt the Pretender; and when therefore I preach'd 


the Doctrine of Non Reſiſtance, it is moſt apparent, 


that the Government, which I perſuaded my Fellow- 
Subjects not to Refiſt, is the preſent Government ; and 
I humbly conceive, that the preſent Government can 
never be Overturned, if it be never Refiſted. 

How true a Zeal and Affection 1 have always 
born to her Majeſty's Perſon and Government, I 
leave to be judged by your Lordſhips, and the w/v/e 
World, from thoſe publick 057 — which I 
have given of it, at all Times, when I had occaſion 
to make mention of either, I hope your Lordſhips 
will pardon me, if I refer to ſome of my own 
printed Expreſſions,” as an evident Proof cf my un- 
feigned Duty and Allegiance. © If, to call it the 
* moſt ineſtimable Bleſſing this Nation could en- 
< joy, that Her Majeſty, the good and pious Relic 
© of the Royal Family, fits now happily upon the 
© Throne of Her Anceſtors ; If to pray, that God 
* may long preſerve Her for the Comfort and Sup- 
* port of the Church, as the only Security, under 
God, it has to depend upon; If, earneſtly to con- 
tend for the Safety, Rights, and Eſtabliſhment of 


Her Majeſty, together with thoſe of the Church; 


* If, to vindicate Her Majeſty's Title to the Croun 
e againſt the Uſurpations, Pretences, and Encroach- 
« ments of Her Adverſaries, and to aſſert Her 
© Right to the Throne to have been ſo clear, ma- 
« nifeſt, and undoubted, that even Her worſt Ene- 


© mies ( could ſuch a pious Princeſs be ſuppoſed p 
LL * ha 
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© have auy muſt acknowledge it; That She was 
© Droclaim'd as 'twere by the Voice of God, in the 
© univerſal Joy, Satisfaction, and Unanimity of 
Her Subjects; that Her perſonal Merit exempted 
© from that, made her worthy of a brighter Dia- 
© dem than She wears; If, to perſuade her Subjects 


with the moſt hearty Zeal, and Generoſity, to 


0 
© enter into a neceſſary War, for the Defence of 
Her Majeſty, and the common Preſervation of 
© our Church, Liberties, and Conſtitution, againſt 
© a powerful Adverſary; If, to beſeech God to 
© proſper ſo good an Undertaking, to give an hap- 
« py Event and Iſſue to ſuch a Rightful Cauſe, to 
© crown our Arms with Victory, and to make them 
© as ſucceſsful, as they are juſt and honourable 3 
And that, in order to this, we are all bound, 
both in Duty to God and our Sovereign, as well 
as by our own Intereſt, unanimouſly, and hear- 
tily to aſſiſt and ſupport her under this great Un- 
dertaking, as far as our Prayers, and Eſtates, 
Lives, and Fortunes can ſerve Her; If, to per- 
ſuade Her Subjects, that the great and threatning 


Dangers of our Enemies, ſhould have that juſt 


0 

= 
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0 

0 
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Effect upon us, to unite us, as much in our Re- 
© ſolutions and Aﬀections, as they do in our com- 
mon Intereſts, Apprehenſions, and Troubles; If, 
© to ſet out the Bleſſings we enjoy in the wiſe Con- 
ſtitution of our Government and Laws, in the moſt 
© refin'd Policies of our Parliament and Miniſtry, in 
© the Strength and Number of our Armies, Fleets, 
© and Confederates, in the Care and watchful Vi- 
« gilance, the Courage, Reſolution and Conduct of 
© our General, and above all in the Piety and Pru- 
© dence of our moſt gracious QUEEN; If, to 
© affirm that She daily gives freſh Inſtances of Her 
< Wiſdom, in the happy Adminiſtration of Her 
© Government, and in nothing more ſhews Her Po- 
© licy, and diſtinguiſhing Judgment, than in ma- 
king Choice of ſuch Miniſters of State, who are 
© acceptable to their Country, and expreſs ſuch a 
© Zeal and Steadineſs in its Service and true Inte- 
© reſts, and whom nothing could Bribe, or betray 
© into a Party, wherein it might any ways ſeem to 
© beendanger'd ; If, with the moſt ardent Requeſts 
© to implore God's Providence, which through 10 
© many Dangers and Difficulties has rais'd up, and 
© preſerv'd Her Majeſty, to carry on theſe glorious 
© Undertakings with Succeſs, that She may be able 
8 

0 
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to Reftore and Settle the Peace of Europe, in its 
Caſe, the Words of that bleſſed Apoſtle, whoſe Doc- 


jaſt Rights and Limitations ; and that, as God 
has beſtow'd a Crown upon Her in this World, 
as the Reward of theſe heroick and pious De- 
ſigns, fo, after a long Reign here, he would ad- 


© vance Her to an higher Throne in Heaven, and 


* dignify Her with a glorious and immortal Crown 
© hereafter ”. If this, my Lords, I ſay, is /alſely 
and maliciouſly to Suggeſt, that Her Majeſty's Admi- 
niſtration both in Eccleſiaſtical and Civil Affairs, tends 
to the Deſtructton of the Conſtitution ; If this be charg- 
ing Her Majeſty, and thoſe in Authority under Her, 
both in Church and State, with a general Male- Ad- 
miniſtration; If this be, as an Incendiary, to per- 
ſuede Her Subjects to keep up Diſtinctions of Faftions 
and Parties; If this be Inſtilling groundleſs Fealou- 
ſies, fomenting deſtructive Diviſions, and ſtirring up 
Her Majeſty's Subjects to Arms and Violence, againſt 
any but Her Enemies; then, my Lords, I am Guilty 
of this Article of Impeachment ; otherwiſe I am in- 
nocent. 

My Lords, I have always thought it my Duty, 
upon all publick Occaſions, to aſſert theſe Princi- 
ac” 3 — and Subjeftion to the Supreme Pow- 
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er, whenever J had a proper Call ſo to do; of this 
there are numberleſs Mitneſſes in thoſe ſeveral Pla- 
ces to which I have belong d. One of theſe I beg 
leave of your Lordſhips particularly to mention, 
Magdalen College in Oxford, whereof I am at pre- 
ſent an unworthy Member; and which by the 
known Sufferings of the whole Body for the Church 
and Conſtitution, contributed as much towards the 
late happy Revolution as any Society in the Kingdom: 
To which Honourable Society J humbly appeal for 
my Character and Behaviour. I could alſo appeal 
for the ſame to a Right Reverend Lord, that now 
ſits on the Bench of Biſhops. 

Had it been fit to have troubled your Lordſhips 
with Evidences of my hearty Affection to the pre- 
Jent Government, I could have produced them in 


great Abundance, from the Perſons with whom I 


have Convers'd, from the Gentlemen whom I have 
Bred up, and from the Cungregatious to which I 
have Preach d. If my Principles had any Tendency 
towards Alienating the Afﬀettions of Her Majeſty's 


Subjects, ſurely ſome one Inſtance of my Diſlopaliy 


to the QUEEN, ſome favourable Expreſſions to- 
ward the Pretender, ſome Iudications of my Diſlike 
to the preſent Settlement, and the Proteſtant Succeſ= 
ion, might have been pitch'd upon, and expos'd to 
your Lordſhips, in order to juſtifie the Charge of 
Sedition againſt me. But I cannot but with Plea- 
ſure obſerve to your Lordſhips, that from the 
whole Courſe of my Actions, no one Inſtance of that 
kind is alledg d, or ſo much as pretended. 

My Lords, The Charge of wickedly wreſting di- 
vers Texts of Scripture lies very heavy upon me, 
as a Chriſtian, and Miniſter of Chriſt. If I am 
Guilty of it, there is another T,ibunal, another 


Bar at which I am to appear, and where by that 


Scripture, which J have wreſted, I ſhall be Judg'd 
and Condemn'd. In the mean time, my Lords, I 
hope that thoſe, whoſe particular P/ eon, and 
Studies qualify them to be the moſt competent 
Judges of ſuch Matters, will abſolve me in this 
Particular. | 

Upon the whole, therefore, my Lords, I hope ic 
appears, that I am not guilty of any of the Crimes 


of which I am accusd; thar I have Tranſgreſs'd 


no Law of the Land, neither Statute, nor Common 
Law, relating either to Her Majeſty, or to my Fel- 
low Subjects, to the Church, or to the State : And 
that I may with all Humility apply to my own 


trine I defend, and whoſe Example J hope I ſhall 
have the Grace to follow, Neither againſt the Law, 
nor againſt the Temple, nor againſt Cæſar, have 1 
offended any thing at all. - 

What I have hitherto humbly offered to your 
Lordſhips relates to my Word and Actions ; and as 
to the Thoughts and Intentions of my Heart, which 
are known only to God, and my own Conſcience, and 


which are affirm'd in my Impeachment to be wicked, 


ſeditious and malicious; I call the Searcher of Hearts 
to witneſs in the moſt ſolemn, and religious Man- 
ner, as I expect to be acquitted before God, and his 
Holy Angels, at that Dreadful Tribunal, before which 


not only J, but all the World, even your Lordſhips, 


who now ſit in Judgment upon me, muſt appear, to 
be Acquitted or Condemn'd; that I had no ſuch 
wicked, ſeditious, or malicious Intentions; that 
there 1s nothing upon Earth, I more deteſt and 
abbor : That my. Defigus were, in every reſpect, di- 
rectly contraxy. I had no Intention to aſperſe the 
Memory of His late Majeſty, to traduce, or condema 


the /ate Happy Revolution, or to arraigu the Reſolu- 
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tions of both Houſes of Parliament. So far was I 
from deſigning to undermine and ſubvert Her Ma- 
jeſty's Government, and the Proteſtant Succeſſion as 
by Law Eftabliſhed, that it was my fincere Intention 
to exert my beſt Endeavours for their Security. So 
far was I from intending, to perſuade Her Majeſty's 
Subjects to keep up a Diſtinitioa of Parties and Fac- 
tions, from inſtilling groundleſs Jealouſies, foment- 
ing deſtructive Diviſions among them, or exciting and 
ſtirring them up to Arms and Violence, that my Aim 
was to perſuade them to lay aſide all Diſtinctions, to 
unite in one, well-compatted Body, to be Obedient 
to their Governors, and to ſupport the preſent Eſta- 


bliſhment. So far was I from deſigning to defame 


Her Majeſty's Adminiſtration, or to infuſe any un- 
duti ſul Thoughts of Her, that I not only pay Her 
all Honour and Obedience, but am from the bottom 
F my Soul zealouſly, and affectionately Loyal to 
Her ; being entirely perſuaded, that the Church 1s 
ſo far from being in Danger from Her, that She 1s 
as heartily affected to its Eſtabliſhment, and Proſpe- 
rity, as I hope I have always ſhew'd my ſelf to 
be to Her Sacred Perſon, and Government. | 
As to the Proteſtant Succeſſion by Law Eftabliſh'd, 
tho? the Doctrine which I preach'd tends to the Se- 
curity of it, (as I heartily deſire every thing by me 
ſpoken ſhould tend) yer having no Occaſion in either 
of my Sermons to take Notice of it, I do no where 
in thoſe Sermons mention it, nor ſay any thing that 
can be Iuterpreted to have any View towards it. 
Therefore tho' I cannot with my beſt Application 
apprehend, how it comes to be ſaid in the Pream- 
ble to my Impeachment, that I had deſigned to under- 
mine and ſubvert it, yet I ſhall gladly take this 
Opportunity, of declaring my ſelf before your Lord- 
ſhips upon that Subject. It is my ſincere and hearty 
Prayer, that God would prolong the Life of Her 
Moſt Sacred Majeſty, whoſe Exemplary Goodneſs 
and Piety, give us the beſt Hopes we have of avert- 
ing that Vengeance, which is due to the Hickedneſs 
of the Age we live in; that He would bleſs Her 
Councils at Home, and Her Arms Abroad, and make 
Her Reign exceed that of Her Renowned Predeceſ- 
for Queen Elizabeth, in Length, as well as Glory. 


But when the Juheritrix of the Bleſſed Martyr's 


Crown, and Piety, when She, the Defire of our 
Eyes, and the Breath of our Noſtrils, ſhall full of 
Tears, and Honour, be Gathered to Her Fathers, and 


exchange Her Temporal for an Immortal Crown ; 


(ſince we are deprived of that Prince, Her Royal 
Of-ſpring, whoſe Toſs no true Lover of his Coun- 
zry, and of the Royal Family can refle& upon with- 
out a Bleeding Heart, and whom God in his Anger 


took from us, becauſe we were anworthy of fo in- 


eſtimable a Bleſſing,) T earneſtly beſeech God, in de- 
fect of Future I ue from Her Majeſty, to Perpetu- 
ate the Succeſſion of the Crown, as it is Eſtabliſhed 
in the moſt illuſtrious Houſe of Hanover, which 1 
look upon as, next to his Providence, the beſt 
Guard we have againſt Popery and Arbitrary Pow- 
er, the beſt Security of our Church, and of the Con- 
ſtitution of our Government, which is the Glory and 
Happineſs of our own Nation, and the Envy of all 
others, And I cannot yet apprehend, how the Doc- 
trine, which I have taught, tends to weaken or un- 
dermine it; nor on the other ſide, how the Doctrine 
of Reſiſtance, which brought Her Majeſty's Royal 
Grand- Father to the Block, (ſuppoſing it a true Doc- 
trine) comes to be mentioned, or thought of, much 
leſs to be induſtriouſiy maintained, as a neceſſary and 
indiſpenſible Duty, under the moſt mild and gra- 
ious Adminiſtration of the beſt of Queens, No- 
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thing ſeems more ſtrange than that Refift ance mould 
be ſo carefully taught under ſuch a Covefnmen- 
unleſs it be that Non-Reſiſtauce ſhould overVE A ; 

So far was I therefore from having any of thor 
wicked, malicious, or Jeditious Defigns, which 
laid ro my Charge, that my Intentions Were, on * 
contrary, to iuſtii the Principles of Loyalty and Ole. 
dience into my Fellou- Subjects, and withal to put 
a ſtop to that Torrent of Lewdzeſs, Irreligien and 
Atheiſm, of which I have given your Lordchips ſo 
many flagrant Teſtimonies. 

Thoſe outrageous Inſults upon God, and Good. 
neſs, are ſo Provoking, that they may excuſe ſome 
Heat, and Severity of Expreſſion in a Miniſter of 
Chriſt, who has a juſt Senſe of Religion, a due Con- 
cern for the Diſcharge of his Holy Function, or for 
the Honour of his Maker and Redeemer, And if 
any Objection be made againſt: me, for Treatin 
with an Unbecoming Bitterneſs ſuch Daring Ralſpelal, 
who defy the Living Gd; I] beg leave to Reply Ke 
the Words of a Reverend Father of our Churc), 
Let them conſider what Moderation and Temper, 4 
Mai had need be of, that in this Nation, and ti; 
Age, ſhall ſpeak againſt Faction, Rebellion (1 add De. 
iſm, Tritheiſm, and all ſorts of Hereſy, Blaſphem) 
and Atheiſm) without extraordinary Severity, Nay, | 
it is our Duty in ſuch Caſes, to expreſs our ſelyes 
with Warmth and Sharpneſs, according to the Ex- 
ample of our Bleed Saviour ; who, tho Meekneſs 
it ſelf, could not but ſhew the utmoſt Indignation 
at the Prophaning the Houſe of God, This is not 
my Lords, to rail, but to rebuke; and thoſe, hs 
ridicule, or cenſure us for it, either have int, [ pre- 
ſame, or will not own they have, a right Notion of 
the Dignity of our Office ; will not conſider, that 
we are the Ambaſſadors of Chriſt, that we are com- 
manded, in his Name, to exhort, and rebuke with 
all Authority; and that our Authority is derived 
from thoſe to whom it was ſaid by our Bled Sa- 
viour, He that deſpiſeth you, deſpiſeth me, aid le 
that deſpiſeth me, deſbiſeth him that ſeut me: 
Whatever Expreſſions therefore in my Sermons may 
have flip: from me, which ſeem ſo far liable to 
Exception, as to carry a Senſe I never intended (as 
he muſt be an Happy Speaker indeed, whoſe Words 
are alrogether unexceptionable) yet I humbly hope, 
the above-mentioned Provocations will plead my 
Excuſe, or that, at the very worſt, ſome haſty, or 
even violent Expreſſions, ſhall not be deemed Hijh 
Crimes and Miſdemeanors. I deſire it may befar- 
ther conſidered by your Lordſhips, that I could have 
no Temporal Intereſts to ſerve by the Doctrines I 
advanced; and therefore could have no Deſign in 
view, but to diſcharge my Duty to God, as a Mi- 
niſter of Chriſt, and to my Sovereign, as a Fuithjut, 
and Loyal Subject. 

My Lords, Theſe Things being humbly offered 
to the Conſideration of your Lordſhips, I hope, 
that what I have already ſuffered, as a ſuppoſed 
Criminal, will be thought ſufficient Puniſhment for 
one, who has offended againſt vo Law yet in Bei. 
It muſt be thought no little Grief and Vexatio 
to any ingenuous Man, to be brought to this Ba,, 
under the leaſt Suſpicion of ſuch Crimes as are laid 
to my Charge; but for a Perſon of my Function to 
have an Accuſation of this Nature alledged againſt 
him, ſo heinouſly reflecting upon his Holy Chardetm, 
is ſuch a foul Blot, as though his Innocence ſhould 
at laſt be cleared by your Lordſhips, upon the moſt 
undeniable Evidence, muſt leave a Scar upon his 
good Name ; which is to all Men dear, but much 


more 
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more ſo to thoſe, whoſe whole Capacity of doing 
good in the World prexcipally depends upon it. 
My Lords, As the Matter of my Charge was 
highly criminal, fo the Form and Manner of it ran 
in ſuch general, and uncertain Terms, that : Twas 
impoſſible to know the Grounds of my Accuſation ; 
or how to defend my ſelf, when I knew not where 
] ſhould be attack'd. So that after I had provided 
as particular an Anſwer as ſuch a general Accuſa- 
tien would admit of, the Commons were pleaſed in 
their Replication to ſay, that there were ſeveral 
Things in it Foreign to the Charge. To the great 
Misfortune of falling under the Diſpleaſure of that 
Honourable Houſe, I might add, That of a /ong and 
cliſe Confiaement, and of an Expence no ways pro- 
portion'd to my Circumſtances. IT heſe, my Lords, 
are Afllictions which can be conceiv'd by no Body 
ſo well as by him, who has been ſo unhappy as to 
feel the Weight of them. And among theſe J rec- 
kon it not the leaſt of my Suferings, that I have 
been for ſo long a time debarr'd, from taking heed to 
that Flock, over which the Holy Ghoſt hath made me 
ain Overſeer. For even ſince I have had my Liber- 
jy, by the Favour of your Lordſhips admitting me 
to Bail, I have purpoſely avoided doing any Part 
of the Duty of my Function, or even appearing in 
publick, leſt it ſhould occaſion any Tumult or Di- 
ſturbauce; as my neceſſary Attendance on your Lord- 
ſnips from time to time, has ſince been thought 
unhappily to have done, without any Fault of mine, 
or the leaſt degree of Enconragement given by me, 
which I profeſs, in the Preſence of God, to ab- 
hor. 

All theſe Circumſtances, my Lords, being conſi- 
der'd, together, with the Public Manner, the 
Length and Solenmity of my Tryal, before fo Au- 
guſt a Court of Judicature, by which Means I am 
made a Gazing-ſtock, both by Reproaches, and Afﬀic- 
tions, and a Spectacle to the whole World; I have 
ſtood in this Place Day after Day, to hear my ſelf 
Accus'd of the blackeſt Crimes, and openly revil'd ; 
I have been repreſented as a Papiſt in Diſguiſe, as 
a Rebel, as an Enemy to Her Majeſty's Perſon and 
Government, and a Favourer of the Pretender, tho” I 
have abjur'd him, (but not forgot him, as a Learn- 
ed Perſon was pleas'd to ſay) that is, as the 
worſt of Perjur'd Villains : I have been call'd an in- 
figuificant Tool of a Party on the one Hand, and a 
moſt dangerous Incendiary on the other, nay, an An- 
gel, that is a Devil, detach'd jrom the Infernal Regi- 
oas : All theſe things, I ſay, being conſider'd, (and 
your Lordihips I am ſure, in tender Compaſſion to 
me, will conſider them,) it is moſt certain, that, 
whatever be your Lordſhips Determination con- 
cerning me, I cannot eſcape without being a very 
great Sufferer, and I ſhall have been abundantly 
puniſt'd, tho” J ſhould have the Happineſs to be by 
your Lordſhips at laſt Acquitted. 


Yer I cannot Reflect withour Comfort, (the greateſe - 


of Ceraforts next to that of a good Cauſe, and & good 
Conſcience) that I Anſwer for my ſelf this Day before 
the moſt Illuſtrious Aſſembly in the World, the whole 
Bedy of the Nobility of Great Britain; whoſe 
Princely Extraction, and High Quality, whoſe Mag- 
rifccent Titles, and Splendid Fortunes, whoſe Here- 
ditary Candor and Generofity, inhere, in Noble 
Blood, inſeparable from che Birth and Education of 
Peers; in a word, whote Solid Judgment, and ex- 
act Skill in the Laws of this Realm, ſo eminently 
Qualify them for the final Determination of Juſtice ; 
who are neither be ſway'd by Hopes, over-ruPd 
by Fears, nor mifled by any Falſe Prejudice or Paſ- 
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fron. If it muſt be a Man's Miferinme to Inbour 
under ſuch hard Circumſtances as mine, it is no ſmall 
Mitigation of them, that he Pleads his Cauſe before 
ſuch Judges, who, he knows, will Decide it with 
the ſtrictect Vnpartiality, Equity, and Honour. 

And, when I conſider that I zow /tand, and am 
Judg d for ſome of the Doctrines of that Goſpel, 
which God deliver d unto our Fathers, and you, my 
Lords the Biſhops, their Succeſſors, have receiv'd 
from Chriſt and his Apoſtles, as the ſacred Depoſittim 
of the Church, to be maintain'd inviolably in its 
Primitive Simplicity; when I conſider, what is the 
Cauſe for which I am this Day calld ia Oneſtion ; 


that it is Oue of thoſe Eteraal Truths, which you 


are ſo Solemnly commiſſion d to Teach, and earneſtly 
Contend for; when I conſider, that "tis what our 


Bleſſed Lord and his Apoſtles ſeal'd with their pre- 


cious Blood, and ſo many Primitive Martyrs main- 
rain'd even the midſt of Flames, ſo many Learned 
Biſhops, and Confeſſors recommended to Poſterity in 
their immortal I/;;tings, as the diſtinguiſhing Badge, 
and Glory of our Reformation; nay, when I conſi- 
der, that 'tis what yoz your ſelves have already ſup- 
ported with inconteſtable Reaſon, and Authority; it is 
no ſmall Satisfaction to me to think, that as your 
Lordſhips are my Judges, ſo, I hope in God, you 
muſt be my Advocates, What a Guilt, as well as 
Diſgrace, would it juſtly devolve upon the Clergr, 
to recede from any Principle of our excellent 


Church, eſpecially from what has been ſo long - 


tain d, and boaſted of, as its peculiar Character! By 
abandoning which we muſt relapſe into ſome of the 
worſt Doctriues, even of Popery it ſelf, and render 
our ſelves the moſt contemptible, as well as incou- 
fiſtent Church in the World! I think, I may there- 
fore with Confidence uſe the Words of the Great 
Apoſtle to his Accuſers; Having obtain'd Help from 
God, I continue unto this Day, witneſſing both to ſmall 
and great ; ſaying none other Thougs than thoſe which 
the Prophets and Moſes (I may add, Chriſt and his 


Apoſtles,) did ſay. 


For, my Lords, if I have committed any Faults 
or Errors in Expreſſion, yet as I in/iſt upon my la- 
nocence with reſpe&t to all the High Crimes laid to 
my Charge, ſo I muſt ſtill z it upon al the Doc- 
trines which I have taught, as being agreeable to 
the Word of God, and to the Dodrine of our moſt 
excellent and truly Apoſeolical Church, and which 
we of the Clergy are obligd both by Subſcription, 


and Oath to acknowledge, and defend. And how- 


hard are our Circumſtances, if we muſt be puniſb' d 
in this World for doing that, which if we do not, 
we ſhall be more heavily puniſh'd in the next! 
What a Condition are we in, if we are commanded 
to cry aloud and ſpare not, to exhort, rebuke, in 
Seaſon and out of Seaſon, on the one Hand, and 
proſecuted, impriſon'd, ruin d on the other! If this 
be our Caſe, who indeed is ſufficient for theſe Things? 
And truly how may we of the Miniſtry above all 
Men living, apply to our ſelves thoſe Words of the 
Apoſtle, H in his Life only we have hope in Chriſt, 
we are of all Men moſt miſerable : But our Comfort 
1s, that our Hope in Chriſt is not only in this Life. 
Juſtly might we be reproach'd, and deſerve ſome of 
thoſe Reflections, which in theſe Licentious Times 
are ſo plentifully pour d upon us, were we not rea- 
dy to Praftiſe the Doctrines we preach, of Self- De- 
nial, taking up our Croſs, and patient Submiſſion to 
Sufferings and Afliftions ! For my own Part, it mat- 


ters not what becomes of me, nor is my Delrverance, 


or Ruin, of any Moment to the World; or, if it 
be, Jam not only ready to be bound, but to dye, could 
512 I by 
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I by that do Service to my Queen, my Church, or 
my Country; neither count 1 my Life dear, fo that 1 
might finiſh my Courſe with Joy, and the Miniſtry 
hich I have received of the Lord Jeſus. But may 
God fo direct your Lordſhips, that through dhe a 
Nund may not be given to the Doctrines of the 
Scripture, and of the Church, which Chriſt hath pur- 
hd with his own Blocd. | 

And ſo, with all Humility and Reſignation, I ſub- 
mic my ſelf to your Lordſhips Judgment; be it what 
it will: One Thing I am ure it can never tabe from 
me, the Power of Wiſhing and Praying, and (whether 
in Proſperity or Adverſity, whether I am Acquitted, or 
Condema'd } I ſhall always pray for the Queen my 
Sovereign, for your Lordſhips my Judges, and for 
the Commons my Accuſers ; moſt earneſtly beſeech- 
ing Almighty God, to deliver all Orders, and De- 
grees of Men amongſt us, from all falſe Doctrine, 
Hereſy, and Schiſm, from Hardneſs of Heart, from Con- 
rempe of his Mrd, and Commandment ; from Eiroy, Ha- 
tred, and Malice, and all Uncharitableneſs. | 


Then the L ORDS Adjourned to their Huuſe 
Above. 


— 


Thurſday, March 9. The Ninth Day, 


F FHE Lords coming down into Meſtminſter- 

I Hall, and being ſeated in the manner before- 
mentioned, Proclamation was made by the Serjeant 
at Arms as follows : | | 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
| keep Silence, upon Pain of Impriſonment. 

Then another Proclamation was made: Henry 
Sacheverell, Doctor in Divinity, come forth, ſave thee 
ana thy Bail, elſe thou forfeiteſt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before: 

Lord Chancellor, Gentlemen, you that are Ma- 
nagers for the Houſe of Commons may proceed 
to your Reply. | | 


a 5 Y Lords, Doctor Sacheve- 
vir Joſeph Jeu. 1 rell and his Council ha- 
ving concluded what they had to offer to your 
Lordſhips, 1 ſhall enter upon the Province aſſign'd 
to me, in further Execution of the Commands of 
the Houſe of Commons, which is, to Reply to the 
Defence made for the Doctor to the firſt Article of 
the Commons Charge. | 

My Lords, I ſhall take Notice, firſt, of the Con- 
ceſſions made by the Doctor's Council; ſecondly, 
of the Expoſition they have put upon thoſe Paſſages 
of the Sermon, which have been relied on by the 
Commons to maintain this Article; and, thirdly, 
of the Acts of Parliament, the Homilies, the Books, 
the Sermons, the Pamphlets and the Gazettes, which 
the Doctor's Council have call'd for to be read to 
your Lordſhips. | 

And if I ſnall ſatisfy your Lordſhips, that the 
Conceſſions made by the Doctor's Council are a De- 
parture from the Defence made for him in his An- 
ſuer, that they are extorted by Neceſſity, and are 
likely to be retracted when this Turn is ſerv'd; if 
I ſhall ſhew your Lordſhips, that their Expoſition 
of the Paſſages in the Sermon, 1s contrary to the 
plain Meaning of thoſe Paſſages; if I ſhall ſhew, 
that the Acts of Parliament, the Homilies, and the 
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other Prints thar have been produc'd, are either 
immaterial, or condemn the Doctrine laid down in 


the Sermon; and if I ſhall ſhew, that this Crimi- 


nal, for fo I muſt call him, fince the Houſe of 
Commons have call'd him fo ; (whether he wit be 
ſo in the Event, I agree, reſts only in your Lorg- 
ſhips Judgment); if, I ſay, 1 ſhall ſhew he is guilty 
of a mott heinous Offence, I ſhall not doubt or 
your Lordſhips Juſtice. T | 
My Lords, The Conceſſions are theſe, That Ne. 
ceſſity creates an Exception to the General Rule of 
Submiſſion to the Prince: That ſuch Exception ig 
underſtood or implied in the Laws that require ſuch 
Submiſſion: And that the Caſe of the Revolution 
was a Caſe of Neceſſity. | 
Theſe are Conceſſions fo ample, and do fo fully 
anſwer the Drift of the Commons in this Artic! 
and are to the utmoſt Extent of their Meaning in 
it, that I can't forbear congratulating them upon | 
this Succeſs of their Impeachment ; That in full 
Parliament this erroneous Doctrine of unlimited 
Non-Reſiftance is given up and diſclaim'd, And 
may it not, in After-Ages, be an Addition to the 
Glories of this bright Reign, that ſo many of thoſe 
who are honour'd with being in Her Majeſty's 
Service, have been, at your Lordſhips Bar, thus 
ſucceſsfully contending for the National Rights of 
Her People, and proving they are not precarious 
or remedileſs. | 
But to return to theſe Conceſſions ; I muſt ap- 
peal to your Lordſhips, whether they are not a to- 
tal Departure from the Doctor's Anſwer ; whether 
there is one Word in the Anſwer which looks that 
Way. 
in his Anſwer he takes Notice, that the general 
Aſſertion in his Sermon, of the utter IIlegality of 
Reſiſtance, is a colourable Pretence for the Article; 
but does he add the Reſtriction or Limitation to it, 
which hath been now thought neceſſary, and hath 
been inſiſted upon as moſt material for his De- 
fence ? No, my Lords, but the quite contrary; for 
theſe are the Words of his Anſwer, The ſaid Hen- 
ry Sacheverell doth with all Humility aver the Illegality 
of Reſiſtance, on any Pretence whatſoever, to be the 
true Doctrine of the Church of England. Now, could 
any thing have been more material for him in his 
Anſwer, than adding theſe Reſtrictions to his ge- 
neral Aſſertion in his Sermon, which his Council 
now ſay he intended, tho' he did not expreſs? 
Or if that was his Intention, could he poſſibly 
have forgot it, when the Frame of his Anſwer 


was under Conſideration ? 
But now he ſees the Reſolution of the Com- 
mons, and the Endeavours of thoſe who have their 


Commands to carry on this Proſecution, to bring 
him to Puniſhment ; now he ſees your Lordſhips 
daily Artendance upon this Trial, and your Atten- 
tion to the Charge againſt him; now he ſees, if he 
had abided by his Anſwer, he muſt have been con- 
demn'd, or the Revolution; theſe are the Motires 
which have prevail'd upon him to tolerate his Coun- 
cil to make theſe unwilling Conceſſions, and have 
extorted them from him, „ 

And how little theſe Conceſſions ought to avail 
him, your Lordſhips will ſee, when you conſider 
how likely it is he will retract them when this 
Turn is ſerv'd. May we not then expect he will 
uſe this very Argument of Neceſſity, the Coertion 
or Reſtraint he is under by this Proſecution, as an 
Excuſe for theſe Conceſſions? And when your Lord- 
ſhips are told, that it is the Duty of Divines (whoſe 


Office it is to explain the Scripture to the Peop!e) 
to 


mp; 
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to inculcate this Doctrine of Non Reſiſtance in the 
moſt unconfin'd and unlimited Terms they are able, 
and mentally reſerve the Exception to themſelves; 
when Authorities have been produced for aſſerting 
this Doctrine in ſuch a manner as to exclude any 
Exception whatſoever, and the Doctor himſelf did 
not expreſly come into thele Conceſſions, it 15 
certain they ought not to be of any Avail to 
him. = 
Your Lordſhips will therefore give me Leave to 
conſider the Expoſition which hath been put on 
thoſe Paſſages, which the Commons relied on for 
Proof of their Firſt Article: And I ſhall ſhew that 
Expoſition to be contrary to the plain Meaning of 
thoſe Paſſages. | E 

My Lords, I readily agree, that no ſtrain d In- 
ruendo's, or ſuppos'd and forc'd Conſtructions 
(hich are the Words us'd in the Reaſon given for 
reverting the Judgment in Sir Samuel  Barnardiſton O 
| Caſe) ought to be admitted, to explain the Mean- 
ing of the Doctor, in order to prove him Criminal. 
I think the Principles laid down upon the Reverſal 
of that Judgment are ſolid and juſt ; and therefore 
nothing bur expreſs Words, or a neceſſary Implica- 


tion collected from a Man's Words, can make him 


an Oifender. But I would not have it gone away 
with, that there muſt be expreſs Words of Scandal 
to make a Man Criminal ; indirect or oblique Scan- 
dal has in all Times been met with and puniſh'd 
in the ordinary Courts of Juſtice ; and if it were 
otherwiſe, that which aggravates the Crime (the 
Subtilty or Contrivance of it) would prevent the 
Puniſhment: And therefore it 1s, that Ironical 
Scandal, nay, even dumb Scandal (Scandal by Pic- 
tures, or by Signs) as is mention d in the Caſe de 
Libellis Famoſis, in my Lord Chief Juſtice | Coke's 
Fiſch Report, is puniſhable by Law. The only 
Caution neceſſary in theſe Caſes is, that the Con- 
ſtruction or Interpretation be not ftrain'd or forc'd. 
And, my Lords, in this Caſe we have not only a 


ſ:ditions Meaning plainly collected from the Doc- 


tor's Words, but expreſs Criminal Words, a falſe 
Suggeſtion, that his late Majeſty, in his De- 
claration, diſclaim'd the leaſt Imputation of Re- 
ſiſtance, introduc'd for a malicious and ſeditious 


Purpoſe. 


My Lords, The Firſt Article has been rightly 


divided into three Parts. The Doctor is charg'd 
with ſuggeſting and maintaining, Firſt, That the ne- 
ceſſary Means us'd to bring about the Revolution, 
were odious and unjuſtifiable. Secondly, That his late 
Mojeſty in his Declaration diſclaim'd the leaſt Imputa- 
tion of Reſiſtance: And, Thirdly, That to impute 
Reſiſtance to the Revolution, is to caſt black and odious 
Colours on his late Majeſty and the Revolution. 
__ 'Fhe two laſt Branches, my Lords, are Particu- 
lars, Ths firſt is the General; and if the two 


laſt are proved, ſuch Proof makes out the firſt: 


But I ſhall conſider the Anſwer given by the Doc- 
tor's Council to the Proot of the two laſt Branches 
in their Order, and proceed to conſider the An- 
{wer that has been given to th: proper Proofs of 
the firſt, 


My Lords, The firſt Proof of this Branch was 


the general Aſſertion of the utter Megality of Re- 


ſiſtauce upon any Pretence whatſoever, It hath been 


{ud in Antwer to this, that this is ſpoken of the 
Supreme Power, which is the Legiſlative Power, 
and then there ought to be no Exception what- 
ſoever. | 
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But, my Lords, that the Doctor did not mean 
the Supreme Legiſlative Power, but the Supreme 
Executive Power, is evident. 

Firſt, From the Account he preſently gives of 
thoſe that oppoſe his Principle of Non-Reſiſtance, 
which runs all along upon the Perſon of the Prince 
only, as canceiling their Allegiance, calling thei» 
Sovereign to an Account, Dethroning and Murthering 
him. 

Secondly and Principally, From his bringing in 
the Caſe of the Revolution, as urg'd by thoſe who 
are Adverſaries to his Principle of Non-Reſiftance. 
Now the Revolution is not, cannot be urg'd as an 
Inſtance of the Lawfulneſs of any thing, but of re- 
liſting the Supreme Executive Power acting in Op- 
poſition to the Laws; and this the Doctor himſelf 
admitted, when he told your Lordſhips that the Su- 
preme Power was not then reſiſted. This is therefore 
the Supreme Power he affirms it is utterly unlaw- 
ful to reſiſt. | | 

Bur it was faid by one of the DoRor's Council, 
That the Non-Refiſtance the Doftor preaches up, is 
the utter Iltegality of Reſiſting the Supreme Power in 
all Things Lauſul; for thoſe Words, in all Things 
Lawful, make part of that Sentence. My Lords, I 
admit they do ; but thoſe Words are relative to his 
Aſſertion concerning Active Obedience, and not 
Paſſive, as will appear by reading the whole Sen- 
tence. The grand Security of our Government, and 
the very Pillar upon which it ſtands, is founded upon 
the ſteady Belief of the Subjefts Obligation to an ab ſo- 
lute and unconditional Obedience to the Supreme 
Power in all things Lauſul, and the utter Illegality 
of Reſiſtance on any Pretence whatſoever. The one 
dividing Member of the Sentence is, the Obligation 
70 Obedience in all Things Lawful; the other, the Nle- 
gality of Reſiſtance on any Pretence whatſoever ; the one 
is reſtrain'd, the other unlimited. It muſt be ta- 
ken therefore (notwithſtanding theſe Objections) 
That the Doctor aſſerts the utter Illegality of Re- 
ſiſtance to the Supreme Executive Power, though 
acting not in Conformity, but in Contradiction to 
the Laws. | 

My Lords, I go on to the ſecond Proof of the 
firſt Branch of this Article, which is, the Doctor's 
Inſinuation that the Parliament diſown'd the Re- 
ſiſtance at the Revolution, by declaring that they ſet 
the Crown on the Kings Head on no other Title than 
of the Vacancy of the Throne. One of the Council 
thought fit to ſtand to this Fac, becauſe the Va- 
cancy of the Throne is mention'd in the Bill of 
Rights; and he ſays, there is no other Fact there 
ſtated. I beſeech your Lordſhips, Does not the ſame 
Act take Notice of the Male-Adminiftration of K. 
James, and his Abdicating the Government, as the 
Means by which the Throne became void? And I 
may appeal to your Lordſhips Journal, and the Jour- 
nal of the Houſe of Commons, whether the Word 
Abaicated was not uſed rather than the Word Deſert- 
ed (after a Conference between the Two Houſes) 


for this Reaſon, inſiſted on by the Commons, that 


that Word Abdicate included in it Male-Admini- 
tration, which the Word Deſert did not. 

The ſame Council ſaid, the 44 for preventing 
Vexatious Suits, urg'd by the Commons as a Parlia- 
mentary Declaration, juſtifying the Reſiſtance at the 
Revolution, was only for Indemnifying thoſe that 
ated at that Time, and was no more than was 
done in the Reign of Edward the Third, after Ed- 
ward the Second was Dethroned. This ſurely is no 

Els manner 
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manner of Anſwer to the Declaratory Part of that 
Law, which takes Notice of the King's undertaking 
a glorious Enterprize, for delivering the Kingdom 
from Popery and Arbitrary Power; and that divers 
Subjects, in Aid and Purſuance of that Enterprize, 
did ſeveral Acts of Violence and Reſiſtance; and this 
Law declares ſuch Acts were neceſſary, and ought to 


be juſtify'd. And I can't but obſerre this by the 


way, that the Parliament and the Doctor are of 
ditterent Opinions; the Parliament thought that Re- 
ſiſtance ought to be juſtify'd ; the Doctor thinks 
not; and if ſo, then Docter Sacheverell doth ſuggeſt 
and maintain, that the neceſſary Means uſed to bring 
about the Revolution were odious and unjuſtifiable. 

I come now, my Lords, to the ſecond Branch of 
the Firſt Article, the Doctor's Aſſertion, That his 
late Majeſty in his Declaration diſclaim'd the leaſt Im- 
putation of Reſiſtance; ad the Doctor's Anſwer 
to it. . | 

My Lords, His Council admit this Aſſertion is 
in the Sermon, and that this Aſſertion is not true; 
but they ſay it was a Miſtake only in the Doctor, 
that the Doctor has expreſs'd himſelf ſomewhat ob- 


ſcurely, and now he has explain'd himſelf, that 


Explanation. ought to be receiv'd. The Doctor 
meant, they fay, Conqueſt; and fo he had ex- 
plain d himſelf not only in the Marginal Note, but 
in the Sermon it ſelf. My Lords, if this were fo, 
I admit it would be a good Defence; but that this 
was not a Miſtake, or rather was a wilful one in 
the Doctor, and that he thereby deſign'd tc Tra- 
duce the Memory of his late Majeſty and the Re- 
volution, I ſhall ſhew from what his own Council 
inſiſt on. 5 

They ſay the Doctor muſt mean Conqueſt, be- 
cauſe the Prince of Orange, who was no Subject, 
but a Sovereign Prince, could not be ſaid to reſiſt 
according to the common underſtanding of that 
Word. Nou, my Lords, it is true, the Prince of 
Orange could not be ſaid to reſiſt, and ſo could not 
diſclaim Reſiſtance for himſelf; but could he not 
be join'd and aſſiſted by the Subjects of the Realm, 
who might be ſaid to reſiſt, and were invited by 
him ſo to do? Doth not this appear by the whole 
Tenor of his Declaration, and even by the Paſſages 
quoted by the Doctor? And ſince his late Majeſty 
could not be ſaid to reſiſt, but the Subjects, who, 
upon his Invitation, join'd with him, could; and the 
Retiſtance of Subjects is what the Doctor is ſpeaking 
againſt ; it is plain, that the Doctor ſpeaks of the 
King's diſclaiming rhe Reſiſtance of thoſe who 
join'd with him, and not his own Reſiſtance. And 
therefore I cannot ſee that the Quotation of the 
Paſſage out of the Prince's Declaration, at the bot- 
tom of that Page, doth make out that he meant 
Conqueſt, by Reſiſtance in his Sermon ; or if it did, 
Would it excuſe the Doctor's Preaching this Part 
of his Srrmon, which was done without referring 
to that Paſſage ? * 

But it is ſaid, he has explain'd that he meant 
Conqueſt by Reſiſtance in the Body of the Sermon, 
becauſe he ſays the Parliament burnt a Libel that 
world have pleaded the Title of Conqueſt, by which 
Reſiſtauce was ſuppoſed. But that this Paſſage doth 
not make out that he meant Conqueſt by Reſiſtance, 
is evident, from his making Reſiſtance not to be 
Conqueſt, but only an Ingredient in it. And by 
repreſenting Reſiſtance and Conqueſt to be the ſame 
thing with the Doctor, he is made to ſay, that the 
Parliament burnt a Libel that would have pleaded 
the Jitle of Conqueſt, by which Conqueſt is 
ſuppos'd. 
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It is plain therefore that Doctor Sacheverel} 225 
aſſerted, that his late Majeſty in his Declaration dit. 
claim'd the leaſt Imputation of Reſiſtance ; ang dif. 
claim'd it at a Time, if you'll believe the Doctor 
when he was exhorting the Subjects of King e 
to reſiſt, and was joining with them, and cc. 
aging them in it; than which it is impoſſible there 
can be a greater Reflection on his late Majeſty or 
the glorious Caule he then had in Hand. 5 
My Lords, I come now to conſider the Proof of 
the Third Branch of the firſt Article, and the Ay. 


{wer that has been given to it. The Third Branch 


is this, That to impute Reſiſtance to the Revolntiq 
7s to caſt black aud odious Colours upon his late NM. 
jeſty and the Revolution: The Proof is, that Part of 
the Sermon wherein the Doctor aſſerts, That 1+ 


r TY 75 4 
Adverſaries to the Doctrine of Non-Reſiſtance, uo 


urge the Revolution in their Defence, are the greateſt 
Enemies to that and his late Majeſty, and the mioſt yy. 
grateful for the Deliverance, in endeaucuring to cj; 


ach black and odious Colours upon both > How Often 


muſt they be told, &c. The Anſwer to this is, That 
the Perions the Doctor deſcribes, as caſting black 
and odious Colours on his late Majeſty and the Re- 
volution, are not thoſe who impute Reſiſtance to the 
Revolution, of whom he affirms nothing, but thoſe 
new Preachers and new Politicians, who teach An- 
timonarchical and wicked Doctrines, and who urge 
the Revolution in Defence of em. 

My Lords, if the Doctor had meant theſe Per- 


ſons, he would have ſhewn them, which he cer- 


tainly might have done, that what was acted at 


the Revolution, did not in the leaſt juſtiſy their Opi- 
nions; but he declining to this, and placing the 
Defence of the Revolution on a falte Fact, known 
to be ſo to himſelf and to the whole Nation; and 
this, taken together with his introducing theſe 
Men as defending their Principles by the Revoluti- 
on, leaves the Load of theſe deteſtable Opinions on 
the Revolution, and not only condemns the Reſi- 
ſtance at the Revolution, but brands it. 

Bur it is ſaid, my Lords, that the Clauſe, Our 
Adverſaries think they effetually ſtop our Mouths, &c. 
relates to the Defence of theſe Antimonarchical 
Principles, and not to the general Propoſition of 
the utter Illegality of Reſiſtance upon any Pretence 
whatſoever ; and if fo, I agree there is no Founda- 
tion for this Branch of the Article; and whether 
he is guilty of this Branch or not, turns entirely 
on this Queſtion, _ 

My Lords, I little thought ſuch a Conſtruction 
would have been endeavour'd, by a wrong Recital 


of this Clauſe in the Sermon, by the Doctor in his 


Anſwer ; for there it is ſaid, as from the Words of 
the Sermon, That they, that is, ſays the Dovor, 
theſe new Preachers aud new Politicians, urge the Re- 
volution in defence of ſuch Principles; when your 
Lordſhips ſee the Words of rhe Sermon are, Our 
Adverſaries thick they effeftually ſtop our Mouths, 
and have us ſure and unanſwerable on this Peiiit, 
when they urge the Revolution of this Day in thei 
Defence. This therefore brings the Caie of the 
Revolution, urg'd by theſe Adverſaries, to the Point 
or Propoſition he had before laid down, which was 
the utter Illegallity of Reſiſtance on any Pretence 
whatſoever ; and not to the Defence of divers Anti- 
monarchical Principles, taught by the new Preachers 
and new Politicians. And this is ſtill plainer, if your 
Lordſhips conſider that the Doctor's Reply to chele 
Adverſaries, by denying there was any Reſiſtance a 


the Revolution, can only relate to the Point of Non- 


ReGſtance he had before aſſerted ; and which Re- 


ſiſtance, 


"=> 


— 
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if it were not denied, muſt ſtand con- 
2 by the Doctor's Propoſition. 

As little, my Lords, did I expect to hear from 
one of the Doctor's Council, that there are twenty 
or thirty Lines between the General Propoſition and 
chis Clauſe; ſince if there be a Connection between 
this Clauſe and that Propoſition ( which I have al- 
ready ſhewn there is) it is not the Intervention of 
ſo many Lines will hinder it; and if there had been 
no Connection, their being cloſe together would not 
| have made one. And by this manifeſt Connection, 
the Doctor hath brought this general Poſition, of 
the Unlawfulneſs of all Reſiſtance, to bear upon the 
Revolution. Which I hope may ſerve for an An- 
{wer to the ſame Gentleman, who ſays, It is one 
thing to lay down the General Rule without ma- 
king the Exception, and another thing not to make 
the particular Exception out of that Rule; for the 
Doctor has mentioned the Revolution, but not in 
order to except it, but to include it. | 

Indeed, my Lords, the Learned Doctor, who is 
of his Council pretends to have found out the Ex- 
ception in the Sermon, Page the roth, becauſe he 
finds the Word Neceſſity there: The Words are 
theſe, Only this Maxim in general I preſume may be 
eſtablifh'd for the Safety, Tranquility and Support of all 


Governments ; that uo Innovation whatſoever ſhould be 


allowed in the Fundamental Conſtitution of any State, 
without a very preſſing, nay, unavoidable Neceſſity for 


it. But if the Doctor had but read to the End 
of the Sentence, he would have found Doctor Sa- 
cheverell condemns all that bore a Part in the Re- 
volution, before a Law was made about it: The 
Words that follow are theſe, And whoſoever ftngly, 
or in a private Capacity ſhould attempt it, is guilty of 
the higheſt Miſdemeanor, and is an Enemy to that Poli- 
tick Body of which he is a Member, Andif that Sen- 
tence reſpects the Revolution, then Doctor Sache- 
verell condemns all, from the higheſt to the loweſt, 
who, in their private Capacity, joined with the 
Prince of Orange, or aſſiſted in bringing about the 
Revolution. This is the Thing he is now charged 
with ; not condemning the Revolution as a Thing 
ſettled by Law, but the Neceſſary Means uſed to 
bring it about. But if the Doctor inftructed his 
Council to inſinuate, that there was any Innovati- 
on in the Conſtitution wrought by the Revolution, 
it is an Addition to his Crime. The Revolution 
did not introduce any Innovation ; it was a Reſto- 
ration of the ancient Fundamental Conſtitution of 
the Kingdom, and giving it its proper Force and 
Energy. 

Indeed, all the other Council differ'd from that 
Learned Civilian, and maintain'd, that Doctor Sa- 
cheverell did not, nay, ought not, to make any Ex- 
ception; and one of 'em ſaid, it Clergymen, in- 
ſtead of preaching up the general Rule of Obedi- 
ence, were permitted to ſtate the ſeveral excepted 
Caſes, ſuch Exceptions would in time devour all 
Allegiance. My Lords, If the Doctor had pretended 
to haved ſtated the particular Bounds and Limits of 
Non-· Reſiſtance, and told the People in what Caſes 
they might, or might not reſiſt, he would have been 
much to blame; nor was one Word ſaid in the Ar- 
ticles, or by the Managers, as if that was expected 
from him; but on the contrary, we have inſiſted, 
that in no Caſe can Reſiſtance be lawful, but in Caſe 
of extreme Neceſſity, and where the Conſtitution 
can't otherwiſe be preſerv'd, and ſuch Neceſſity 
onght to be plain and obvious to the Senſe and 
Jadgment of the whole Nation; and this was the 
Caſe at the Revolution. And there is no Difference 
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between a Divine's mooting and putting Caſes of 
lawful Reſiſtance, and excepting the Reſiſtance at 
the Revolution out of the general Rule of the Ille- 
gality of Reſiſtance, | on a Day, when he was ob- 
lig d not only to commemorate the Revolution, bur 
the Reſiſtance, the neceſſary Means uſed to bring 
it about, as appears by the Service appointed for 
that Day? : 

And, my Lords, Is a Houſe of Commons, who 
are vindicating that Revolution only, to be repre- 
ſented as if we were- calling upon Divines to ftate 
the Caſes wherein Reſiſtance is lawful, and where- 
in not? A Task unſit for any one, and more eſpe- 
cially for them to meddle with; And are we, by 
ſuch Suggeſtions as theſe, to be defam'd and inſult- 
ed, and repreſented as promoting Anarchy and 
Confuſion? | | 

My Lords, There can be no Order or Regularity, 
if the Conſtitution, the beautiful Frame x Legal 
Monarchy, which this Nation hath ſo long enjoy'd 
and proſper'd withal, be deſtroy'd or given up. 


What Inclination has the preſent Age ſhewn to ſub- 


mit to Arbitrary Power; or rather, what hath been 
wanting in it to ſhew the contrary ? 

Bur I go on, my Lords, to confider an Argument 
made aſs of by another of the Doctor's Council, 
That it was needleſs for him to except the Caſe of 
the Revolution, for that was known to every body, 
and had often been approv'd by the Legiſlature. I 
beſeech your Lordſhips, Could the Doctor know 
this, and not only not except that Caſe, on a Day 
appointed to give ſolemn. Thanks for it, but intro- 
duce it for no purpoſe but to leave it under the Con- 
demnation of the General Rule of Non-Reſiſtance? 
And by this Method the Doctor has brought his Ge- 
neral Rule to bear upon the particular Caſe of the 
Revolution. For he takes but one way of acquitting 
the Revolution, which is by laying down that for 
Truth, which every Man knows to be falſe ; and 
they that aſſert this Truth, he ſays, caſt black and 
odious Colours on the late King and the Revolution 


Which makes out, that Dr. Sacheverell doth ſuggeſt 


and maintain, that to impute Refiſtance to the Revoluti- 
on, is to caſt black aud odious Colours on his late Majeſty 
and the Revulution. | 

I am ſenſible how tedious I muſt have been in this 
nice tracing the Anſwers given by the Doctors 
Council to our Proofs of this firſt Article; but be- 
cauſe the Judgment of the Caſe will depend very 
much upon it, I am ſure I ſhall have your Lord- 
ſhips Pardon. | 

And now, my Lords, What a Repreſentation is 


here of that Glorious Tranſaction, the late happy 


Revolution! The Part the Subject had in it is re- 
preſented as contradicting the expreſs Command of 
God in Scripture, and deſtructive of all Govern- 
ments: His late Majeſty is repreſented as encou- 
raging this pernicious Wiekedneſs, and diſowning 
it at the ſame time: Give me Leave therefore, on 
behalf of the Nation, and. the Memory of his late 


Majeſty, its Deliverer, to ſtate this Affair ſhortly, 


and in another Light to your Lordſhips. 

The Subjects reſiſted, the late King join'd his 
Army with the Arms of Reſiſtance; and if the Na- 
tion at that time had not had Recourſe to that Re- 
medy, how abject and how miſerable muſt they have 
been! If we look into the Hiſtories of other Coun- 
tries, Have not the beſt and happieſt Nations been 
moſt tenacious of their Liberties ? And while they 
have continu'd ſo, and withſtood Abſolute Power, 
they have been proſperous at home, and confidera- 
ble abroad: But when they have fallen from — 
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Zeal and Induſtry, which is the Foundation of their 


Proſperity at home, and Magnanimity, which 
makes them conſiderable abroad, have deſerted 


them, and they have ſunk into Sloth and Effemi- 


nacy. Can any one therefore, with any Colour, 
ſay, That Reſiſtance, in Caſes of extreme Neceſ- 
ſity, has worſe Conſequences than unlimited Sub- 
jection? 35 
Let us now turn our Eyes a little on the Part our 
lare King had in the Revolution. Did he not un- 
dertake a moft hazardous Enterprize, to procure us 
Happinefs at home, and to give us that Weight 
abroad, which this Nation had long enjoy'd, bur at 


that Time was deprived of? And with what Care 


and Anxiety, even to the laſt Moment of his Life, 
did he labour to ſecure theſe Bleſſings to us! 
Let us look beyond his Time, and ſince, for the 
Senſe of the Nation upon this Point. What Satiſ- 
faction did the Nation take, in the Aſſiſtance his 
renowned Predeceſſor (Queen Elizabeth) gave to 
the oppreſſed Provinces, our then Goad Neigh- 
bours, and our now Potent Allies? How zealoully 
did the Nation promote the Aſſiſtance King James 
the Firſt gave to the injured Prince Palatine, againſt 
the Emperor his Superior Lord? And what Reſo- 
lution and tender Concern for the perſecuted Ro- 
chellers, did King Charles the Firft ſhew and ex- 
preſs? And has not Her Majeſty aſſiſted the Sani- 
ards, againſt a Prince acknowledged by them, and 
ſeated on the Throne? Nor did Her Goodneſs, 
which is as extenſive as Her Power, overlook the 
poor Eftate of the People in the Cævennes, or ne- 
gle& to give them all poſſible Aſſiſtance, againſt 
their King exerciſing a cruel Dominion over them. 
"Theſe, and many more Inſtances which might be 
fetched from other Countries, are ſo many Autho- 
rities againſt this Doctrine of unlimited Non- Reſi- 
ſtance. | 
And now, my Lords, I come to conſider the Au- 
'thority the Doctor pretends to have for it: His 
Council ſay, They have Acts of Parliament for 
this Doctrine; I ſhall not mention the particular 
Acts, becauſe they are well known, but conſider 
them under Three Heads. Firſt, Thoſe Acts that 
were before the Reſtoration. Secondly, Thoſe after 
the Reſtoration, and before the Revolution. And, 
Thirdly, Thoſe after the Revolution. 2 
My Lords, As to thoſe before the Reſtoration, I 
readily admit they condemn Reſiſtance generally; 
they don't mention any Exception. The Council 
of the other Side have furniſh'd me with an An- 
ſwer to em: They ſay, Theſe, and all other Laws, 
have an Exception imply'd in them. The Wiſ- 
dom of the Law, in not expreffing the Exception, 
is plain: It is neither decent, nor probably would 
have a good Efte&, to put odious Caſes, ſuch as a 
Prince's Overturuing the Conſtitution. The Roman 
Law did not provide againſt Parricide, nor doth 
the Engliſh Law neither; ſince it hath no diſtinct 
Puniſhment for that kind of Murder, tho' it hath 
ſome for others, which are called Petty Treaſons. 
Laus are framed upon a View of ordinary and com- 
mon Caſes: Ad ea que frequentius accidunt jura 
adaptautur, is a known Maxim, and of great uſe in 
the Expoſition of Laws. And if our Legiſlators had 
been ask'd the Queſtion, Whether they meant by 
thoſe Laws to make all other Laws, and even thoſe 
Laws themſelves of no Validity? (Which, if Ab- 
ſolute Power cannat be withſtood, would be the cer- 
rain Conſequence;) Would not they have anſwer'd, 
Nothing was farther from their Thoughts? And if 
it be Maledicta Expoſitio quæ corrumpit Textum, ap- 
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and ſeem to condemn all Reſiſtance, 


9 Ann, 
ply'd to any particular Law ; what a cur 
tion muſt that be, which corrupts, or ned Expoſi 
my _ of 8 a Laws at once? ” 
y Lords, The next Head of Acts, a 
ter the Reſtoration, and before the 38 os 
do admit, thoſe Laws go farther than the 3 
an . 7 
Terms, as to exclude any Exception 3 
My Lords, What I have ſaid relating to the for = 
Laws, may be apply'd to theſe. Bur further 5 
fire it may be conſidered, theſe Legiſlators yy 0 
guarding againſt the Conſequences of thoſe e 
cious and Antimonarchical Principles, which had 
been broached a little before in this Nation; ang 
thoſe large Declarations in Favour of Nun. Roß. 


| ſtance, were made to encounter, or obviate the 


Miſchief of thoſe Principles; as appears by th 

Preamble to the fulleſt of thoſe Acts, which is _ 
Militia Act, in the 13th and 14th of King Charles 
the Second. The Words of that Act are theſe: 
And during the late Uſurped Governments, mays 
Evil and Rebellious Principles have been iuſtilled - 
to the Minds of the People of this Kingdom, wii, 
may break forth, unleſs prevented, to the Diſtur- 
bance of the Peace and Quiet thereof : Be it thus. 
fore Enafted, &. Here your Lordſnips may ſee 
the Reaſon tliat inclined thoſe Legiſſators to expreſs 

themſelves in ſuch a manner againſt Reſiſtance: 
They had ſeen the Regal Rights ſwallowed up "ay 
der the Pretence of Popular ones; and it is no Im- 
putation on them, that they did not then foreſee 
a quite different Caſe, as was that of the Revoluti- 
on; where, under the Pretence of Regal Authority 
a total Subverſion of the Rights of the Subject was 
advanced, and in a manner effected. And this may 
ſerve to ſhew, that it was not the Deſign of thoſe 
Legiflators to condemn Reſiſtance, in a Caſe of Ab- 
ſolute Neceſſity, for preſerving the Conſtitution, 
when they were guarding againſt Principles which 
had ſo lately deſtroy'd it. 

But now, my Lords, let us ſee how the Laws 
run after the Revolution. Your Lordſhips will find, 
that the Reſiſtance at the Revolution is not only 
approved of in expreſs Terms, by the Act for pre- 
venting vexatious Suits; and indeed, every Ad 
paſſed ſince the Revolution, is an implicit Approba- 
tion of it; but the Declaration of the Unlawful- 
neſs of taking Arms againſt the King on any Pre- 
tence whatſoever, (required to be taken by the Cor- 
poration-Act, the Militia-Act, and the Act of Uni- 
formity,) is now repealed. There was another 


Act mentioned by one of the Doctor's Council, the 


Act for regulating Select Veſtries: That Ad ex- 
pired in King Charles the Second's Time, and was 
never continued. The firſt Gentleman that ſpoke 
for the Doctor, ſaid, in Anſwer to the Repeal 
of this Declaration, by a Clauſe in the AF of th! 
Firſt of King William and Queen Mary, for alro- 
gating the old Oaths, and appointing new ones; that 
it is a very tender Repeal, if ic be one. I did 
not, my Lords, well underftand his Meaning; bu! 
I am ſure, that is a very tender anſwer, if it be any 
at all. My Lords, if it be thought that this De- 
claration, as it is enjoined by the Corporation Ad, 
is not repealed, becauſe the Corporation-Act is not 
particularly mentioned in the Clauſe of the Act 0 
the Firſt of King William and Queen Mary, which 
repeals the Declaration; I anſwer, After the Milli- 
tia-Act, and the Act of Uniformity are mentioned, 
there follow general Words, Any Law or Stati? 
to the contrary notwithſtanding : And this repeals the 


Declaration as to that Act, as well as to the - 


Wo 
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Two Acts. And this Opinion has prevailed univer- 
{ally ; and if it were otherwite, there is ſcarce a 
Corporation in England, but would be diſſolved by 
the Incapacity of their Members. | 

But the ſame Council argued, That the Doctrine 
mentioned in that Declaration muſt be true Do- 
ctrine, or the Declaration would not have been en- 
joined and taken ſo long as it was; and the Repeal 
don't make the Propoſition falſe: And we might 
as well argue the Sem League and Covenant to be 
a Lawful Oath. My Lords, As to the Decla- 
ration againſt the Covenant, that was conſidered as 
a Tempory Thing only, and, by the Act of Uni- 
ſormiry, was to ceaſe upon the 25th of March, 
1682, and therefore not at all ro be compared with 
the other Declaration, which was intended to be 
perpetual. As to the Truth of the Doctrine in 
this Declaration which was repealed, I'll admit it to 
be as true as the Doctor's Council aſſert it; that is, 
with an Exception of Caſes of Neceſſity; and it 
was not repealed becauſe it was falſe, underſtanding 
it with that Reſtriction; but it was repealed, be- 
cauſe it might be interpreted in an unconfined Senſe, 
and excluſive of that Reſtriction; and being ſo un- 
derſtood, would reflect on the Juſtice of the Revo- 
jution: And this the Legiſlature had at Heart, and 
were very jealous of; aud by this Repeal of that 
Declaration, gave a Parliamentary, or Legiſlative 
Admonition, againſt aſſerting this Doctrine of Non- 
Reſiſtance in an unlimited Senſe, | 

My Lords, I muſt confeſs, I did not expect to 
hear the Aſſociation and the Abjuration-Oath brought 
in as aſſerting this Doctrine; if they do, this may 
ſerve to account for their taking them who believe 
that Doctrine, which otherwiſe perhaps they would 
be at a Loſs to find an honeſt Reaſon for. But, my 
Lords, Doth engaging to ſtand by, and aſſiſt one ano- 
ther againſt all the King's Enemies, or ſwearing to 
defend the King or Queen againſt all Traiterous 
Conſpiracies, ſignify any more than what is impli- 
ed in the old Oath of Allegiance? There is, my 
Lords, indeed ſomething more in the Aſſociation 
and Abjuration-Oath ; for the Perſon taking them 
in his late Majeſty's Time, declared, That he be- 
lieved in his Conſcience King William was Rightful 
and Lawful King of this Realm. This certainly 
put the Conſcientious Taker of 'em upon a Conſi- 
deration, of the Foundation on which that Right 
and Title was built. And ſince there was no Foun- 
dation for it but the Revolution, and that Revolu- 
tion was founded on Reſiſtance; how thoſe could 
bring themſelves up to take that Aſſociation, or that 
Abjuration-Oath, who believed that Reſiſtance un- 
lawful, I am at a Loſs to know. 

My Lords, Upon this Head of theſe ſeveral Acts 
of Parliament that have been mentioned, I beg leave 
to obſerve, That as it is not to be ſuppoſed it was the 
Original Intention of any Laws to enervate the Force 
of all the Laws, ſo your Lordſhips ſee, there are 
ſince the Revolution Laus that do exclude any ſuch 
Suppoſition, and do affirm that indefeaſible Inheri- 
tance which the People have in the Laus. 6 

My Lords, the next Part of the Evidence offered 
by the Doctor, was the Homilies; which are ſaid to 
be confirmed by Act of Parliament, becauſe the Ar- 
ticles of the Church of England are ſo; and the thirty 
fifth Article approves the Homilies, as containing 
Godly and wholeſome Doctrine; and the Clergy are 
oblig'd to read and ſubſcribe thoſe Articles. 

My Lords, I believe it will be admitted, that no 
more is intended by that Subſcription, but that the 


Doctrine contained in the Homilies is right in the 
Vo! | | 
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main, and not that every Sentence in em is ſo: For 
in this laſt Senſe, I believe, never any Divine ſub- 
{cribed the Articles; and it will be hard to name 
any Preacher, or Writer of Note, who has not con- 
tradicted ſome Paſſage or other in them: Nay, as 
to one, the general and approved Practice of the 
Church is againſt it; I mean that Paſſage, which 
condemns the Uſe of Organs in Churches. 

And ſurely, My Lords, the Senſe of the Homi- 
lies can't be found our, by reading ſelect Patlages 
out of them, (as was done in the Doctor's De- 
fence) but by obſerving the Frame and Tendency 
of the whole: And I may appeal to your Lord- 
ſhips, and eſpecially to my Lords the Biſnops, 
whether thoſe who compiled the Homilies againft 
Rebellion, ſeemed to have had at all under their 
Conſideration the Caſe of a total Subverſion of the 
Conſtitution. It's plain, the main Delign of thoſe 
Homilies was againſt the Riſings of the Popiſh Fa- 
ction, and the plauſible and popular Pretences made 
uſe of by them for ſupporting their Rebellions. 


Did not that great Queen, in whoſe Time the lat- 


ter Book of Homilies was compiled, explain Her 
own Opinion on this Point, by the Aſſiſtance ſhe 
gave to the Hallanders againſt the Spaniſh King, 
their Sovereign? Did not the Parliament explain 
Themſelves, by the Supplies given to the Queen 
for that Purpoſe? And did not the Clergy explain 


Themſelves likewiſe, by the Supplies granted in 


Convocation, in Favour of that Aſſiſtance? Can it 
therefore be imagined, the Homilies intended to 
condemn that Reſiſtance, which the Queen and the 


whole Nation, nay, even the Clergy themſelves aſ- 


ſembled in Convocation, approved of? And I dare 
ſay, if Doctor Sacheverell had read any of the Ho- 
milies againſt Rebellion, which he ſays he is com- 


manded to do, if there be no Sermon on the fifth 


of November; I ſay, if he had read any one of them 
to his Congregation at St. Paul's, not one of his 
Auditors would have thought the Revolution con- 
demned by the Homily, whatever they might have 
thought of the Doctor. | 

My Lords, That which we accuſe him for, is, 
That he lays down this general Doctrine of Non-Re- 
ſiſtance, in Terms exclutive of any Exception; and, 
not content with that, points out the Revolution, 
for Men to compare it with, and condemn it by. 
How much better would it have become the Do- 
ctor, to have imitated that Zeal which appears in 
the Compilers of thoſe Homilies, for a Proteſtant 
Queen againſt a Popiſh Faction, than to arraign 
the Revolution, upon the defaming of which, the 
Hopes of a Popiſh Faction againſt a Proteſtant 
Queen are built? | 


My Lords, Let us now conſider the other Books, 


or Writings, the Doctor has produced to juſtify his 
Doctrine: Theſe are chiefly, if not all of them, 
the Labours of Divines; and I will place them in 


theſe two Claſſes, Thoſe before the Revolution, 


and thoſe ſince. And, my Lords, I will ſay, If this 
Queſtion of Submiſſion were left by the Divines, 
to thoſe who make the Municipal Laws of their 
Country, or the Nature of Laws in general, their 
Study ; and they would confine themſelves to the 
preſſing. a Legal Submiſſion only, founded (as it is 
by the Law of England) on common Conſent, and 
common Good; it would be much more for the 
Honour of Religion, and the Peace and Felicity 
both of the Sovereign and the Subject. 

And this will be very manifeſt, if your Lord- 
ſhips call to mind but two of the Doctor's Quota- 
tions before the * which were read 
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to your Lordſhips : The one is a Paſſage out of 
Biſhop Sanderſon, the other the Oxford Decree 
in 1683. | | 

My 3 Biſhop Sanderſon (and he only of 
all that have been quoted) has pur the Caſe of Re- 
ſiſtance for the Pretervation of Church and State, 
which are but other Words for the Conſtitution ; 
and has delivered this Doctrine of Non-Reſiſtance 


in ſuch unlimited and bold Terms, as I ſhall not 


repeat, to create a ſecond Diſpleaſure in this great 
Aſſembly. And I willingly admit, he was a very 


learned, judicious, and pious Prelate: And if ſo 


great and good a Man fell into ſuch indiſcreet, in- 
decent and ſhocking Expreſſions on that Subject, as 
did viſibly affect ſuch an Aſſembly as this, one would 
think it ſhould diſcourage others from delivering 
that Doctrine in ſuch a Latitude. 1 

The next is the Oxford Decree, which condemns 


all Reſiſtance whatſoever : But, my Lords, it is 


obſervable, that in the ſame Decree, there 1s a-Con- 
demnation of this Propoſition that I am going to 
read to your Lordſhips; That it is lawful to preclude 
the next Heir from his Right and Succeſſion to the 
Crown : And yet at the ſame Time, the condemn- 
ing this Propoſition, that is, the holding, affirming, 
or maintaining the contrary Propoſition, was (by the 
13th Elz. Cap. 1.) made High Treaſon in her Time, 
and a Forfeiture of Goods and Chattels ever after. 
And how the Law now ſtands as to that Particular, 
by the Act for ſecuring her Majeſty's Perſon and 


Government, and the Succeſſion of the Crown of Great 


Britain in the Proteſtant Line, every one knows. 
And, my Lords, when we find fo great and learned 
a Body criminally erring in a Point ſo Fundamental, 


and upon which our Proſpect of Happineſs to fu- 


ture Ages doth, under God, depend; ought it 
not to diſcourage particular Divines, from pre- 
tending to determine Points of Law and Policy ? For 
my own Part, I ſhould hope, that that Univerſity's 
having fallen in at firſt ſo hearcily with the Revolu- 
tion, is as ſincere a Condemnation of the Doctrine 
af unlimited Non-Reſiſtance, as their ſolemn tak- 
ing the Abjuration-Oath is a publick Profeſſion, 
that a Parliamentary Excluſion is lawful, 

As for all the Paſſages which have been read to 


your Lordſhips out of the Books or Sermons of 


Divines before the Revolution, in Favour of Non- 
Reſiſtance, your Lordſhips may obſerve their Rea- 
ſons reach only ſo far, as when the Miſchief is not 
Univerſal ; or if it be Univerſal, where it is tole- 
rable, and not ſo miſchievous as a Civil War. I 
ſhall not mention any Paſſages in them, (which 
have not been read) to limit the Generality of the 
Expreſſions concerning Non-Reſiſtance; becauſe I 
avoid bringing in any Thing, which hath not been 

wen in Evidence. But how candid the Doctor's 
Collections have been, your Lordſhips may judge 
by that Quotation out of my Lord Biſnop of Sa- 
lisburys Book, where there is an expreſs Exception 
of the Caſe of ſubverting Fundamentals: But your 


Lordſhips may ſee the ſame Candor ſhining out in 


ſeveral Paſſages of the Doctor's Sermon, which re- 
ſpect to that Reverend Prelate, whoſe Services, my 
Lords, (before, and at the Time of the Revolution) 
will never be forgotten by one Part of the Nation, 
nor forgiven by another. 

My Lords, I now come to the Sermons and Wri- 


_ tings ſince the Revolution: And I may appeal to 


your Lordſhips, whether they don't moſt plainly 
condemn the Doctor; thoſe, I mean, where we 
had the Fortune to be ready to call for other Paſ- 


fages to be read out of the fame Book. Does not 


my Lord Biſhop of Lincoln expreſſy ment: 

Cafe of the Revolution, and _ 2 
then uſed? How carefully does his Grace the 1 
biſhop of Tok limit this Doctrine of Paſſive (Il 
dience, which the Doctor fays ought to be delirer 
in the moſt unconfined Terms? And it is by fi 
Grace's Notion of this Doctrine, that the Con 
mons deſire this Cauſe may be judged and deter 
mined. I beg Leave to read again to your Lord- 
ſhips his remarkable Words: Care muſt be talen 
that this general Doctrine be not miſapplied in parti. 
cular Countries, Though Non-Reſaſtauce or Paſav 
Obedience be a Duty to all Subjects, and under a] "ug 
vernments, yet it is not expreſſed the ſame Way in 
all Places; but both the Objeits and the Inſtancęs if 
it do wary in different Nations, according to the dif- 
ferent Models of their Government, To ſpeak th; 
as plainly as I can: As the Laws of the Land are the 
Meaſures of our active Obedience, ſo are alſo the ſame 
Laws the Meaſure of our Submiſſion. And as w are 
not bound to obey, but where the Laws and Cunſtitution 
require our Obedience; ſo neither are we bound to ſub- 
mit, but as the Laws and Conſtitution do require yy; 
Submiſſion, | 

This, My Lords, is the Doctrine the Commons 
are maintaining, and are calling this Criminal to 
an Account for contradicting. If our Obedience 
and Submiſſion is not to be extended to the Preju- 
dice of the Conſtitution, the Reſiſtance at the Re- 
volution, for preſerving the Conſtitution, ſtands ju- 
ſtified, and the Doctor's unlimited Doctrine of Non- 
Reſiſtance ſtands condemned. | 

How prudently does his Grace, my Lords, cauti- 
on the Doctor, and the reſt of the Clergy, in ano- 
ther Part of his Sermon, by theſe Words? 7H, in- 
deed, a Preacher ſhould in the Pulpit preſume to 
give his Judgment about the Management of pub- 
lick Affairs, or to lay down Dofrines (as from 
Chriſt) about the Forms and Models of Kizgdims or 
Commonwealths, or to adjuſt the Limits of the Pre- 
rogative of the Prince, or of the Liberties of the 
Subject in our preſent Goverament : I ſay, if a Di- 
vine ſhould meddle with ſuch Matters in his Sermon, 
J do not know how he can be excuſed from the juſt 
Cenſure of meddling with Things that nothing con 
cern him. This is indeed a praftifing in State Mar- 
ters, and is uſurping an Office that belongs to an- 
ther Profeſ/zon, and to Men of another Charads. 
And 1 ſhould account it every whit as undecent in a 
Clergyman, to take upon him to deal in theſe Piiits, 
as it would be for him to determine Titles of Lands 
in the Pulpit, which are in Diſpute in Weſtminſter- 
Hall. And how well the Doctor has obſerv d this 
neceſtary Caution laid down by his Grace, I leave 
your Lordſhips to conſider. 

My Lords, I have purpoſely omitted taking no- 
tice of any Writings, except ſuch as were produce 
by the Doctor, and I am ſatisſied how ſuperficially 
I have conſidered them: But, in general, I may ap- 
peal to your Lordſhips, whether in the loweſt Ebb 
of Liberty, there have been wanting thoſe in this 
as well as other Countries, who have denied this 
{laviſh Doctrine of unlimited Non-Reſiftance; whe- 
ther ſince the Revolution this Nation has been ſo un- 
grateful to their Deliverer, or unthankful for their 
Deliverance, as to want thoſe who have maintain d 
the Principles of the Revolution, and have ſhewe 
them to be as agreeable to the Chriftian Religion, as 
they are to the Nature of that excellent Government 
we live under, which is that of limited Monarchy. 
And yet notwithſtanding the unanſwer d Perform- 
ances of divers, both of the Clergy and Laity, ** 
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this Subject, che Doctor has the Boldneſs to affirm 
his Doctrine to be the Doctrine of our Bleſſed Sa- 
viour and his Apoſtles  _ 
| My Lords, I can't mention this, without the 
deepeſt Concern for the Honour of the Chriſtian Re- 
ligion. I beſeech your Lordſhips, What is Liberty 
but Juſtice, and what is Juſtice, but doing to every 
one as we would be done by? And nothing, I think, 
is likelier to promote the Practice of this Chriſtian 
Precept, than ſpreading a true Senſe and Love of 
Liberty, that Principle which caſts out of us a nar- 
row Regard to our ſelves, and introduces a diffuſive 
Benevolence to others. | 

And againſt this Principle is it, that the Doctor 
has offended. | | | 

My Lords, I have endeavour'd to ſhew that the 
Charge in the Firſt Article ſtands prov'd againſt the 
Doctor, and that this Proof remains unanſwer'd ; 
and if ſo, his being a Miniſter of the Goſpel, his 
having taken the Oaths to the late King, and to Her 
preſent Majeſty, his being a Fellow of that College 
which was in a particular manner delivered by theRe- 
volution, are all of them Aggravations of his Offence 
(if it can be aggravated); and which, if prov'd, his own 
Council admits, brings a foul Imputation on Her Ma- 
jeſty and Her Government, makes Her Government 
an Uſurpation, and Her Subjects Rebels ; and that 
no Puniſhment can be too great for him. | 

My Lords, I never ſaw rhat Criminal for whom 
I had not a hearty Compaſſion, but there is both 
Compaſſion and Juſtice due to the injur'd Innocent. 
Your Lordſhips have before you on the one hand, 
the Care and Concern of Doctor Sacheverell; on the 
other, the Honour and Proſperity of a wiſe and 
brave Nation, who as they have thought nothing too 
much to give or hazard to defend their Liberties 
againſt a Foreign Enemy; fo they hope your Lord- 
ſhips Juſtice on this Offender, will ſecure thoſe Liber- 
ties againſt Domeſtick ones. 


Mr. Sollicitor General. AJ Lords, I am com- 
.& manded by the Com- 
mons to join with the Learned Gentleman who ſpoke 
laſt, in Replying to the Defence that has been made 
upon the Firſt Article of this Impeachment, which 
the Commons inſiſt upon to be well grounded, and 
fully prov'd, notwithſtanding the ſeveral Objections 
and Excuſes that have been offer'd by Doctor Sache- 
rell and his Council. 15 
One of the Doctor's Council has agreed, That if 
he has aſſerted, that the Reſiſtance uſed to bring 
about the Revolution was Unlawful, no Puniſnment 
can be too great for him: But what they have offer d 
to your Lordſhips in his Defence is, That no ſuch 
Poſition can be made out without the help of Innuen- 
do's and forced Conſtructions, which infer a Meaning 
contrary to the Natural Senſe and Import of his 
Words; and this way of charging a Man with a 
Crime, they truly ſay, is not agreeable to the Rules 
of Law, and would contradict one of the Reaſons 
given for the Judgment of the Houſe of Lords, in 
the Caſe of Sir Samuel Barnardiſton And if this was 
the Caſe, it would not become the Commons of 
Great Britain, who have ſuch an Affectionate Regard 
to the Laws and Liberties of their Country, to pro- 
ceed upon an Impeachment fo ill grounded. But 
when the Commons had fo fully and particularly 
proved the Aſſertions charged upon the Doctor by 
this Article, they little expected to have heard that 
his Words had been wreſted to wrong Meanings, 
and made to ſpeak what he never thought: And 
therefore, ſince the Queſtion depends altogether upon 
Conſtruction, and your Lordſhips have been told 
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that the Paſſage upon which this Charge is grounded, 
has not been fully ſtated, the Commons muſt give 
you the trouble of Reading the Paſlage at large, as 
it ſtands in the Sermon ; that your Lordſhips may 
judge, whether they have not taken his Words in the 
common and ordinary Senſe, and given them the 
only Meaning they can bear. 

The Paſſage is in theſe Words. 

The grand Security of the Government, and 
the very Pillar upon which it ſtands, is founded 
upon the ſteady Belief of the Subjects Obligation 
to an Abſolute and Unconditional Obedience to 
the Supreme Power in all Things lawful, and the 
utter Illegality of Reſiſtance upon any Pretence 
whatſoever. But this Fundamental Doctrine, not- 
withſtanding its Divine Sanction in the expreſs 
Command of God in Scripture, and without which, 
it is impoſſible any Government, of any Kind or 
Denomination in the World, ſhould ſubſiſt with 
Safety, and which has been ſo long the Honour- 
able and Diſtinguiſhing Characteriſtick of our 
Church, is now, it ſeems, quite exploded and 
ridicul'd out of Countenance, as an Unfaſhionable, 
Superannuated, nay (which is more wonderful) as 
a dangerous Tenet, utterly Inconſiſtent with the 
„Right, Liberty, and Property of the People; who, 
as our New Preachers, and New Politicians teach 
us, (I ſuppoſe by a New and Unheard-of Goſpel, 
as well as Laws) have, in Contradiction to Both, 
the Power inveſted in them, the Fountain and Ori- 
ginal of it, to Cancel their Allegiance at pleaſure, 
and call their Sovereign to Account for High 
Treaſon againſt his Supreme Subjects, forſooth ! 
Nay, to Dethrone and Murther him for a Crimi- 
nal, as they did the Royal Martyr, by a Juſticiary 
Sentence. And, what is almoſt Incredible, pre- 
ſume to make their Court to their Prince, by 
maintaining ſuch Antimonarchical Schemes. But 
God be thank d! neither the Conſtitution of our 
Church or State is ſo far alter'd, but that by the 
Laws of both, (till in Force, and which I hope 
for ever will be) theſe Damnable Poſitions, let 
them come from the Pulpit or the Preſs, either 
from Rome or Geneva, are condemned for Rebel- 
lion and High Treaſon. Our Adverſaries think 
they effectually ſtop our Mouths, and have us ſure 
and unanſwerable on this Point, when they urge 
the Revolution of this Day in their Defence. But 
certainly they are the greateſt Enemies of that, 
and his late Majeſty, and the moſt Ungrateful for 
the Deliverance, who endeavour to caſt ſuch Black 
and Odious Colours upon both. How often muſt 
they be told, that the King himſelf Diſclaim'd 
the leaſt Imputation of Reſiſtance in his Declara- 
tion; and that the Parliament declar d, That they 
ſer the Crown upon his Head, upon no other Title, 
but that of the Vacancy of the Throne? And did 
they not Unanimouſly condemn to the Flames (as 
* ir juſtly deferv'd) that Infamous Libel that would 
have pleaded the Title of Conqueſt, by which 

* Reſiſtance was ſuppos'd ? _ 

And the Queſtion now before your Lordſhips is, 
Whether by theſe Words he has aſſerted, That his 
late Majeſly in his Declaration diſclaim'd the leaſt 
Imputation of Refiſtance ; and that to impute Refiſt- 
ance to the Revolution, is to caſt Black and Odious Co- 
lours upon his late Majeſty and the Revolution; which 
are the Aſſertions charg'd upon him in this Article, 
as Suggeſting aud Maintaining, that the neceſſary 
Means usd to bring about the late happy Revolution 
were odious and unjuſtifiable : Now that there was 
Reſiſtance in the Revolution, and that ſuch 
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Reſiſtance, in a caſe of that abſolute and unavoidable 
Neceſſity, is conſiſtent with the Doctrine of the 
Church, and the Fundamental Law of the Kingdom, 
is agreed by the Council; and they have endeavour d 
to convince your Lordſhips, that the Doctor has aſ- 
ſerted nothing to the contrary; for they ſay, The 
© Reſiſtance which the Doctor affirms the King to 
© have diſclaim'd, was only a Reſiſtance which tend- 
« ed to Conqueſt ; and that the Doctor did well to 
&« wipe off this Imputation, for the Parliament had 
& declared it injurous to his rightful Title to the 
© Crown, and had order'd a Treatiſe to be burnt, 
e which Suggeſted a Title by Conqueſt ; and that 
«© the Doctor having his Eye in that Expreſſion on 
© the matter of Conqueſt, expreſſed the ſame by 
© Reſiſtance, which was applicable to the Subject- 
«© Matter before, and therefore ought not to be 


„ qwreſted to any other Purpoſe. 


This, my Lords, is the Turn which the Council 
would give to the Doctor's Aſſertion, That the King 
diſclaim'd the leaſt Imputation of Refiſtance. And indeed 


the Words of the Sermon are ſo plain and particular, 


that they are forced to have Recourſe to this Evaſion 
of a Reſiſtance by Conqueſt : But I wonder Gentle- 
men can argue in this manner, and at the ſame time 
ſpeak of reading the Words with Candor and Inge- 
nuity ; when 'tis moſt apparent that there is no pre- 


vious Diſcourſe of a Title by Conqueſt, or of any 


Treatiſe in which it had been aſſerted, that could 
give occaſion for his vindicating the late King from 
any ſuch Imputation, or to which theſe Words can 
in any Conſtruction be applied; for the Doctor fays 
nothing of Conqueſt till after he had aſſerted that 
the King diſclaim'd the leaſt Imputation of Reſiſtance ; 
and then he goes on and lays another Foundation for 
the Settlement upon the Revolution, by grounding 
it upon the Vacancy of the Throne, before he ſays 
any thing about Conqueſt, or mentions the Book 
which had pleaded that Title ; and even then he 
condemns that Title for no other Reaſon but becauſe 
it implied Reſiſtance ; which plainly ſhews, that his 
Argument was carred on _ the Subject of Re- 
ſiſtance, and not upon that of Conqueſt. 

And the Anſwer which they have given to that 
part of the Article, whereby he is charg'd with Aſ- 
{erting, That to impute Reſiſtance to the Revolution, is 
20 caſt Black and Odious Colours upon his late Majeſty 
and the Revolution, is equally evaſive. 

What they have offer'd to your Lordſhips upon 
this Head is, That the Doctor is not ſpeaking of 
the utter Illegality of Reſiſtance, when he introdu- 
ceth his Diſcourſe about caſting Black and Odious 
Colours, by ſaying, Our Adverſaries think they have 


us ſure and unanſwerable en this Point, when they urge 


the Revolution of this Day in their Defence ; but of 
the damnable Poſitions with which the Doctor charges 
the new Preachers and new Politictans, in the Words 
immediately preceeding : And in this place it is, 
that the Manager appointed to maintain this Article 
is chargd with omitting about twenty or thirty 
Lines between the General Doctrine and the Paſſage 
concerning the Revolution, in which ſeveral diſtinct 


and entire Sentences are contain'd, concerning thoſe 
P-rſons and their Principles, ro which that Paſſage 


entirely relates: And your Lordſhips are told, that 
to apply the Inſtance of the Revolution to juſtify 
fuch wicked Principles, is what the Doctor calls 
caſting Black and Odious Colours upon his late 
Majeſty and the Revolution. | | 

But the Commons take it to be very clear, That 
upon ſtating of the whole Parzgraph, and all the 
Words in the Order in which they lye, and upon 


9 Ann. 
comparing the ſeveral Paſſages, it will manifeftl 
appear, that what the Doctor ſaid abdut 6 5 
Blac aud Odious Colours upon the Revolution 5 "ts 
applied only to thoſe who maintain, that the B i 
ſiſtance us'a to bring about the Revolution was "= 
ful and juſt, and that the Perſons he calls 927 e 
ſaries are ſuch as urg'd the Revolution in oppoſition 
to his general Doctrine of the utter Illegality of 3 
ſiſtance upon any Pretence whatſoever; and not 4 
thoſe who urge the Revolution in Defence of th by 
damnable Poſitions, which, he ſays, the new een 
ers and new Politicians had laid down. nol 

This the Commons apprehend to be the on 
Meaning that his Words in any Conſtruction "5 
bear; for the Point he is ſpeaking of, and which ho 
ſays his Adverſaries thought they had him ſure _ 
unanſwerable upon, muſt be ſome certain ſingle Po 
ſition which was mentioned before, ſome one Poſition 
or Principle, and not many; for tis this Point, not 100 
Principles; and that ſingle Point could be no other 
than the Point of Refiſtance : And the Perſons he calls 
his Adverſaries, who think they have him ſo ſure can 
be no other than thoſe who deny his general DoGrine 
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ins 


and not thoſe new Preachers and new Politicians 
bl 


who ſay the People have a Power veſted in ther; to 
cancel their Allegiance at Pleaſure ; becauſe thoſ 
who deny this General Poſition of the utter Illega- 
lity of Reſiſtance, as applied to any one particular 
Caſe, are certainly his Adverfaries, and Enemies to 
his Fundamental Doctrine: For whoever can find 
an excepted Caſe, or fhew an Inſtance in which Re- 
ſiſtance is lawful, deftroys his general Aſſertion. 
And he ſufficiently ſhews, he meant thoſe who oppos d 
his general Doctrine of abſolute Non--Reſiſtance, by 
our Adverſaries, when he ſays that they urg'd the 
Revolution of that Day in their Defence; becauſe 
the Reſiſtance at the Revolution, which was founded 
in unavoidable Neceſſity, could be no Defence to a 
Man that was attack d for aſſerting that the People 
might cancel their Allegiance at Pleaſure, or Dethrone 
and Murther their Sovereign by a Judiciary Sen- 
tence. For it can never be inferr'd from the Law- 
fulneſs of Reſiſtance at a Time when a Total Sub- 
verſion of the Government both in Church and State 
was intended, that a People may take up Arms and 
call their Sovereign to account at Pleaſure; and 
therefore, ſince the Revolution could be of no Ser- 
vice in giving the leaſt Colour for aſſerting any ſuch 
wicked Principle; the Doctor could never intend to 
put it into the Mouths cf thoſe new Preachers and 
new Politicians for a Detence ; unleſs it be his O- 
pinion, that the Reſiſtance at the Revolution can bear 
any Paralle! with the execrable Murther of the Royal 
Martyr, ſo juſtly deteſted by the whole Nation; or 
that there was no other Difference between rhe two 
Caſes, than what the Learned Gentleman, who firſt 
ſpoke for him, was pleas'd to mention in the Conclu- 


ſion of his Argument, by quoting an odious Ex- 


preſſion which I forbear to repeat: But it was very | 
proper to take notice of the Refiſtance at the Revolu- 
tion, as an Objection to his general Doctrine, for it 


really is ſo; and 'tis impoſſible that Doctrine can be 
true in its full Extent, if the Reſiſtance at the Revo- 


lution was lawful ; for *tis moſt apparent, that the 
Juſtice of a Revolution, founded in Reſiſtance, and 


the Principle of Non-Reſiſtance upon any Pretence 


whatſoever, can never ſtand together. 
And therefore he could mean nothing by the Hoi 

his Adverſaries thought they had him ſo ſure upon, 

but the general Poſition of Non-Reſiſtance, which 


was the only Point contended for in that Place; a! 


he muſt mean thoſe only who denied his Doctrine 
Ci 
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of abſolute Non-Reſiſtance, by our Adverſaries : And 
having no other way of maintaining the utter Illegality 
of Reſiſtance upon any Pretence whatſoever, and 
of anſwering the Caſe of the Revolution, which, 
from the Reſiſtance that was in it, was made an 
Objection; he goes on and denies the Reſiſtance, 
by laying, That the King ſolemnly diſclaim'd the leaſt 
Imputation of Reſiſtance ; and calls thoſe who ſay that 
there was any Reſiſtance in the Revolution, the 
greateſt Enemies of that and his late Majeſty, and the 
moſt ungrateſul for the Deliverance, who endeavour t0 
caſt ſuch Black and Odious Colours upon both. | 

This, my Lords, is plainly Aſſerting, That to 
impute Reſiſtance to the Revolution, is to repreſent 
it as Black and Odious; and this Aſſertion is fairly 
collected from the plain Courſe and Tendency of his 
Argument, not from ſtrain'd Inferences and In- 
nuendo's, not from ſuppos'd or forc'd Conſtructions, 
but from his own Words, as they lye together, ta- 
ken in their natural and genuine Senſe, and is the 
only Conſtruction that can give them any reaſonable 
Meaning or Coherence. 1 | 

And therefore the Commons apprehend, 'That the 
Charge againſt the Doctor, for aſſerting, That to 
impute Refiſtance to the Revolution, is to caſt Black and 
Odious Colours upon his late Majeſty and the Revolution, 
is fully prov'd, and ſtands unanſwer'd. : 

But tho? the Charge, and the Paſſages produc d 
for the Proof of it, are ſo very particular, and di- 
re&ly pointed at the Reſiſtance us'd to bring about 
the late happy Revolution, yet the Doctor and his 
Council are pleaſed to ſay, That he has only Aſ- 
c ſerted the Doctrine of Non-Reſiſtance in general 
* "Terms, as it has been taught by the Apoſtles, the 
© Homilies, and the Fathers of the Church in all 
Ages: That in this Caſe, as in all other general 
© Propoſitions, Caſes of unavoidable Neceſſity, as 
« the Revolution undoubtedly was, are always under- 
© ſtood to be excepted ; and that there is no other 
Difference between the Gentlemen of the Houſe 
« of Commons and the Doctor, but Whether when 
© the general Rule of Obedience is taught, the 
particular Exceptions which may be made out of 
te that Rule are always to be expreſs'd ; or, Whether 
© when the general Rule is laid down, the particu- 
© lar Exceptions are not more properly to be under- 
* ſtood or implied“: And upon this ground they 
have been very Elaborate, and have produc'd man 
' Proofs to ſatisfy your Lordſhips, that the Doctor's 
general Aſſertion of the utter Illegality of Reſiſtance 
to the Supreme Power upon any Pretence whatſoever, 
without mentioning any Exception, is warranted by 
the Doctrine of the Church, and by the Law of the 
Land. | | 

But, with great Submiſſion, ail this Pains might 
have been ſpar'd ; for 'tis plain that the Doctor is 
not Impeach'd for preaching a general Doctrine, 
and enforcing the general Duty of Obedience, but 
for preaching againft an excepted Caſe, after he has 
{tated the Exception. He is not Impeached for 
preaching the general Doctrine of Obedience, and 
the utter lilegaliry of Reſiſtance upon any Pretence 
whatſoever; but becauſe, having firſt laid down the 
general Doctrine as true, without any Exception, he 
ſtates the excepted Cale, the Revolution in expreſs 
Terms, as an Objection ; and then aſſumes the 
Conſideration of that excepted Caſe, denies there 
was any Reſiſtance in the Revolution; and aſſerts, 
that to impute KReſiſtance to the Revolution would 


caſt Black and Odious Colours upon it. This, my 


Lords, is not preaching the Doctrine of Non-Re- 
liſtance in the general Terms us'd by the Homilies, 
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and the Fathers of the Church, where Caſes of Ne- 
ceſſity may be underſtood to be excepted by a Tacit 
Implication, as the Council have allow'd ; but is 
preaching directly againſt the Reſiſtance at the Re- 
volution, which in the Courſe of this Debate has 
been all along admitted to be neceſſary and juſt, and 
can have no other Meaning, than to bring a Diſ- 
honour upon the Revolution, and an Odium upon 
thoſe great and illuſtrious Perſons, thoſe Friends 
to the Monarchy and the Church, that aſſiſted in 
bringing it about. For had the Doctor intended 
any thing elſe, he would have treated the Caſe of 
the Revolution in a different manner, and have 
given it the true and fair Anſwer; he would have 
ſaid, that the Reſiſtance at the Revolution was of 
Abſolute Neceſſity, and the only Means left to re- 
vive the Conſtitution; and muſt be therefore taken 
as an excepted Caſe, and could never come within 
the Reach or Intention of the general Doctrine of 
the Church. But inſtead of this, he denies that there 
was any Reſiſtance in the Revolution, and repreſents 
it as a Scandal upon the Rovolution to ſay there was 
any Reſiſtance in it; Thoſe, ſays he, are the greateſt 
Enemies to it, who caſt ſuch Black and Odious Colours 
upon it, | 

My Lords, if extraordinary Caſes, if Caſes of 
Neceſſity, which are implicity Excepted, are not to 
be ſtated at the Time when the general Prohibition 
is incultated, and it would be of dangerous Conſe- 
quence in this particular Inſtance of the Doctrine of 
Non-Reſiſtance, by picking Holes for the Subject 
ce to creep out of his Allegiance” ; I ſubmit it to 
your Lordſhips Conſideration, whether ſtating an 
Excepted Caſe, and then bringing it within the ge- 
neral Prohibition, particularly in this Inſtance of the 
Revolution, muſt not have the fame pernicious Con- 
ſequence : © Does not this plainly ſhew what Spirit 
the Doctor is of, and what he aims at > 

But your Lordſhips have been told, that © What 
the Doctor aſſerts concerning the utter Illegality 
of Reſiſtance to the Supreme Power, can never be 
applied to the Revolution; for the Legiſlative, 
the King, Lords and Commons, is the Supreme 
Power; and there was no Reſiſtance to the Lords 
and Commons, for they join'd with his late Ma- 
jeſty in bringing about the Revolution; the Re- 
ſiſtance was made only to that unfortunate Prince 
who was then upon the Throne“. But tis plain 
from his applying the Illegality of Reſiſting the Su- 
preme Power to the Caſe of the Revolution, that he 
meant the Executive Power, which was then Re- 
ſiſted; and he uſes Sovereign, and Prince, as Synoni- 
mous Terms with the Supreme Power in other parts 
of the ſame Paragraph of the Sermon ; for he ſpeaks 
of calling the Sovereign to Account, and of cancel- 
ling Allegiance at Pleaſure, which can be due only to 
the Prince ; which ſhews, that the Prince only, and 
not the Legiſlature, can be underſtood by His Su- 
preme Power, 

I ſhall not trouble your Lordſhips, to ſhew that 
the Reſiſtance us'd at the Revolution was conſiſtent 
with the Doctrine of the Church, and wich the Law 
and Conſtitution of England : This is no Part of the 
Controverſy, and is not diſputed by the Council ; 
for they agree ſuch Caſes to be excepted our of the 
General Rule, and profeſs to uſe the ſeveral Paſ- 
{ages that have been read to your Lordſhips, only to 
excuſe or extenuate the Doctor's Offence, and not to 
arraign the Juſtice of the Revolution ; and therefore 
I ſhall not enter into a particular Examination of 
them, but only obſerve, That if the Books, out of 
which theſe Paſſages were taken, were narrowly ex- 
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amined, 'tis poſſible ſome Expreſſions might be 
found, to ſhew thar the Authors never intended 
that their General Rule ſhould extend to Caſes 
where the total Subverſion of a Government 
was aim'd at. For your Lordſhips muſt needs 
have obſerved, from the Uſe that has been made 
of the Book of a Learned Prelate, called, 4 Vindi- 


cation of the Authority, Conſtitution and Laws of- the 


Church and State of Scotland ; Printed in 1673. that 
a perfect State of Truth is not altogether to be 
depended upon, from the Proofs that have been 
collected out of ſeveral Authors, and read to your 
Lordſhips; and that the Sincerity of the Collector 
is very much to be queſtioned: For that Book 
was produced to prove the Duty of Abſolute 
Submiſſion, and a Paſlage was read for that Pur- 
poſe ; but when the Managers looked into the 
Book, they found another Paſſage, where the Au- 
thor ſtating the Caſe of Abuſes tending to a total 
Subverſion, allows, That in ſuch a Caſe, the Su- 
preme Power may be adminiſtred by another : 


Which ſhews, That this Reverend Prelate, who 


was ſo inſtrumental in the Revolution, did not 
act in Contradiction to his former Sentiments, (as 
was inſinuated, by citing this Treatiſe ;) but was 


firm and conſtant to himſelf, when he embark'd in 


that Glorious Enterprize. ; 

Several Sermons that have been preached fince 
the Revolution, have been likewiſe offered to your 
Lordſhips, to ſhew that the Doctrine of Non-Reſt- 
ſtance has been delivered in general Terms ; but 
theſe can be of no Service in his Defence, for the 
Reaſons that have been given. Beſides, the Com- 
mons don't think themſelves concerned to enter in- 


to the Examination of private Opinions. And for 


thoſe that have been preached by the Right Reve- 


rend Fathers of the Church now living, they are 
the beſt Expoſitors of their own Meaning ; and I 


ſhould miſ-ſpend your Lordſhips Time, to enter in- 
to any Explication of them. The Doctor has appeal- 
ed to the Right Reverend Fathers of the Church 3 


to theſe Right Reverend Fathers we leave him ; 


not doubting but the Nation will be ſatisfied how 
much they are concerned for the Honour of the Re- 


volution, and the Security of the preſent Happy 


Eſtabliſhment under Her Majeſty, by the juſt Judg- 
ment they will give upon this Occaſion. 

And as to the Laws of the Kingdom, there needs 
little to be ſaid, after what the Learned Gentleman 
who ſpoke laſt, has offered to your Lordſhips ; eſpe- 
cially ſince the Council for the Doctor have all of 


them own'd, That the General Expreſſions in the 
Laws don't extend to any ſuch Caſe as that of the 


Revolution, which no Municipal Law can be ſup- 


' poſed to include. And if Doctor Sacheverell had 


been ſatisfied with laying down the General Do- 
ctrines of Obedience and Non-Reſiſtance, in the 
manner the Laws have done, the Commons had 
never given your Lordſhips this Trouble. "Tis his 
entring into the Debate of what is agreed by his 
own Council to be an Excepted Caſe, and his ar- 
raigning the Juſtice of the Revolution, (which has 


been already ſtated at large to your Lordſhips) that 


has given Occaſion for the Proſecution upon this 
Article. 

Beſides this, there have been other Things ſaid 
in the Doctor's Behalf. 

The Commons had alledged, That to ſhake the 
Juſtice of the Revolution, and the Validity of thoſe 
Acts of Parliament, by which Her Majeſty's Title 
to the Crown was declared, and the Succeſſion ſet- 


tled in the Proteſtant Line, was a Matter of the 
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greateſt Conſequence, at a Time when the 
tary Right to the Crown was conteſted ; SG 
the Friends of the Pretender could Advance 5 


Intereſt upon no other Ground. But it h 
urged for the Doctor, That he could * 


any Service to the Pretender; for he aſſerts the 


Hereditary Right to be in the Queen; and + 
thoſe who deny Her N = = 
like to bring in the Pretender. And by this An 
ſer, they inſinuate, That the Doctor has aſſerted g. 
Hereditary Right in Her Majeſty; and that thoſe 
who defend Her Parliamentary Title, deny Her He- 
ditary Right. The Paſſage they cite for his aſſert. 
ing an Hereditary Right in Her Majeſty, is Pag. 2 
where he calls Her Majeſty, The Good and Pious Relia 
of the Royal Family : And they argue, That if Her 
Majeſty be the Relict, and the only Prince of that 
2 left, ſhe muſt have the Hereditary Right of 
Courle. | | 

This Paſſage, your Lordſhips cannot but obferye. 
requires ſome Straining, to give it any Appearance 
of anſwering the Purpoſe to which they would ap- 
ply it; and after all, it can carry no ſuch Mean. 
ing: Her Majeſty is not the only Deſcendant of 
the Royal Family now in being; there are ſereral 
Branches of it yet remaining; and I cannot be- 
lieve, that the Gentlemen who uſe this Argument 
intend to exclude the Illuſtrious Houſe of Hanover 
from being Part of it. In the next Place, they 
turn it upon the Commons, as if they denied the 
Hereditary Right (which they ſhall ever arow) 
when they aſſerted the Title by Act of Parliament. 
I ſubmit it to your Lordſhips, Whether any thing 
more was ſaid, than that the Hereditary Right 
was conteſted? And this is notorous to all the 


World is taken Notice of in our Oath of 


Abjuration, and was claimed 'Two Years ago, by 
the Pretender's Attempting an Invaſion. And in 
ſuch a Caſe, tis certainly the Duty. of every Sub- 
jet, to make good all the Fences which guard 
Her Majeſty's Title to the Crown. And my Lords, 
We have Reaſon to lay ſome Weight upon a Par- 
liamentary Title, ſince the Proteſtant Succeſſion en- 
tirely depends upon it ; and to defend the Power 
of Parliament, to limit the Succeſſion of the Crown, 


| ſince the Doctor has offered to your Lordſnips in 


Evidence a Decree of the Univerſity of Oxford, in the 
Year 1683. where is this Propoſition, viz. * That 


© it is lawful to preclude the next Heir from his 


„Right and Succeſſion to the Crown, was ſo- 
1 lemnly condemned, as Falſe, Seditious and Im- 

pious”: Which I the rather take Notice of, be- 
cauſe the Doctor relies ſo much upon the Autho- 
rity of that Univerſity. But I muſt take Leave 
to ſay, That if the ſame Principle ſhould ſtill con- 
tinue to be taught, or to be believed in that Univer- 
ſity, where ſo many of our Gentlemen receive their 
firſt Impreſſions, it muſt one Time or other involve 
us in Blood, and leave Poſterity in endleſs Dil- 
putes about the Title to the Crown; and therefore 


"ris of the greateſt Conſequence to Her Majeſty, 
and the Security of Her Perſon and Government, 


the Continuance of the Succeſſion in the Proteſtant 
Line, and the Peace and Happineſs of this King- 
dom, to maintain the Power of Parliament to fet- 
tle the Succeſſion of the Crown ; which has been 


- exerciſed in all Times, and frequently reſorted to 


by Her Majeſty's greateſt and wilſeſt Predeceſſors. 
This is not to make way for the Pretender, but to 
ſhew that he is effectually and legally excluded ; 
and that Her Majeſty has not only the Hereditary 


Right, but the Sanction of an Act of Parliament, 


which 
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which has been always thought ſufficient to bind the 
Succeſſion to the Crown, and is the plain way to 
eſtabliſh her Majeſty's Throne againſt all Attempts 
whatſoever. ” 

But your Lordſhips are told, That theſe Sermons 
were not preached with a ſeditious Intention ; and 
that the Doctor can never be ſuppoſed to have a 
Deſign to undermine the Government, by preaching 
up the utter Illegality of Reſiſtance. ; 

This, My Lords, has indeed ſome ſhew of an 
Excuſe ; but if your Lordſhips confider in what 
Manner he has applied his Doctrine of Non-Re- 
| ſiſtance, and the Uſe he has made of it, roge- 
ther with the Genera! Deſign of the Sermon, 
which is a virulent Invective throughout; it will 
appear, that he could not take a more proper 
Courſe to incite the People to Sedition, and to 
create Jealouſies and Diſcontents in the Kingdom. 
For, Firſt, he endeavours to thew, That if there 
was any Reſiſtance in the Revolution, the Founda- 
tions of our preſent happy Settlement were laid in 
an unlawful Force; becauſe ſuch Reſiſtance was, as 
he ſays, utterly illegal, odious, and unjuſtifiable. 
And having laid this Ground, he charges her Ma- 
jeſty, and thoſe in Anthority under her, with a Ge- 
neral Male-Adminiſtration: And what Inference can 
the People make from ſuch Poſitions as theſe ; but 
that the Government they are under is ill founded, 
and therefore no Obedience is due to it; and ſince 
there is a general Miſmanagement in the whole Ad- 
miniſtration of the Executive Power, tis their Inte- 
reſt to get rid of it as ſoon as they can? 

This, My Lords, is the plain Tendency of his 
whole Diſcourſe; and whoſe Intereſt is belt ſerved 
by ſuch Diſcourſes as theſe, whether that of her 
| Majeſty, our moſt gracious Queen, or that of the 
Pretender, I ſubmit to your Lordſhips impartial 
Conſideration. 

My Lords, The Doctor will have no Reaſon to 
complain of being hardly uſed, in having his Inten- 
tions cenſured as ſeditious, if he conſiders what that 
great Prelate, my Lord Archbiſhop of York, has 
ſaid in the Sermon that has been produced in Evi- 
dence before your Lordſhips ; in which there is this 
Paragraph, viz. | 
* They are the Factions, they are the Setters up 
or Abettors of Parties, who endeavour to deſtroy, 
or unſettle, or diſparage, or at leaſt to hurt and 
weaken the Government and the Laws, as they 
are eſtabliſhed ; let the Principles upon which 
they go, or the Pretences they make, be what 
they will. | 
And if his ſeditious Intentions be apparent from 
the Sermon, his having taken the Oaths of Allegiance, 
his Signing the Aflociation, and his taking the Ab- 
juration, are-{o many Aggravations of his Guilt. 

I have troubled your Lordſhips a great while ; 
but I can't forbear taking notice of one Thing, 
which the Doctor has complain'd of as a Hardſhip; 
I mean, that he has been proſecuted in this pub- 
lick Manner by an Impeachment, by which, he ſays, 
he ſhall have been abundantly puniſhed, though he 
thould have the Happineſs to be at laſt acquitted. 
But this Complaint is anſwered by his own Coun- 
cil, who acknowledge his Caſe to be a Cauſe of ve- 
ry great Moment; and that the Points now under 
your Lordſhips Conſideration, are proper only to 
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be ſettled in Parliament. And certainly, no other 


Courſe could have been ſo proper: For when the 
Foundations of the Government in Church and 
State are apparetttly ftruck at, and undermined, un- 
der Pretence of Zeal for the Conſtitution; when 


for High-Crimes and Miſdemeanors. = 0% 


her Majeſty's Title to the Crown is endeavoured to 
be weaken'd, under the Colours of Obedience and 
Loyalty; when the Quiet and Repoſe of her Ma- 
jeſty's Proteſtant Subjects is diſturb'd, under a pre- 
tended Zeal for the good of: the Church ; when 
the Safety of the Church is in the greateſt Dan- 
ger, from thoſe who declare the moſt affectionate 
Concern for her Welfare and Proſperity ; when the 
Fathers of the Church are defamed, by thoſe who 
pretend the greateſt Reverence for the Epiſcopal 
Order; and when her Majeſty's happy Admini- 
{tration is publickly vilified and expoſed, in the 
moſt audacious and infolent manner ; where ſhould 
the Commons apply for Juſtice, but to this Su- 
pream judicature? Or where could they expect an 


adequate Remedy to theſe great and growing Evils, 


but in full Parliament? | 

They have therefore brought this great Offendet 
before your Lordſhips ; and have the higheſt Satiſ- 
faction, in a full Aſſurance of your Lordſhips im- 
partial Judgment. 


Y Lords, the Gentlemen who 
1 have now ſpoke before me, 


Mr. Lechmere. 


have gone through the Subſtance of the Reply to 
this firſt Article: They have ſhewn to your Lord- 


ſhips the Weakneſs and Vanity of the Defence, 
which has been made to it; and have fully re-aſſerted 
this Part of our Charge, by which Doctor Sacheve- 
rell ſtands accuſed, in the Name of the Commons 


of Ereat Britain, of condemning the Neceſſary 


Means uſed to bring about the happy Revolution. 
Your Lordſhips Conſideration of this Branch of 
our Impeachment, and of what has been offered to 
you in Maintenance of it, has, doubtleſs, created in 
your Minds an Impreſſion equal to its Weight, and 
to the many great Conſequences which depend up- 


on it: But we perſuade our ſelves, that when you 


refle& on the Nature and Method of the Defence, 
twill more clearly diſcover to your Lordſhips and 


the World, how neceflary a Task the Commons 


have taken on themſelves in this Proſecution ; of 
what high Concern it is to her Majeſty and her 


Government, and to our common Security, that this 
Fundamental Queſtion ſhould receive this publick 


and ſolemn Diſcuſſion ; That the falſe Zeal, which 
the diſguiſed Enemies of her Majeſty's Title have 
the Confidence to put on, by endeavouring to cover 
the worſt Deſigns, under the ſacred Names of God 
and Religion, and the ftrongeſt Profeſſions of Loy- 
alty and Allegiance, may be brought to the 'Teſt, 
and the true Foundations of the Safety of the King- 
dom be underſtood and aſſerted. 

The Part affigned me in opening the Charge, 
leads me to take Notice of ſome Paſſages which 
have fallen from the Council; and tho' what I ſhall 
firſt mention, has been already obſerved and fully 
refuted, yet I muſt beg your Patience to reſume ir 
a little. The Gentleman who began the Defence, 
ſaid, That *twas inſiſted on the firſt Day of the 
Trial, That the Doctor had not only aſſerted the utter 

Wegality of Refiſtance on any Pretence what= 
ſſoever; but that he had likewiſe declared 
himſelf, That the Revolution was not ſuch @ 

Caſe as ought to be excepted out of his General Rule, 
and this he ſaid, he denied; and if ſuch an Ex- 
preſſion could be found in the Doctor: Sermon, he 
ſhould think 20 Puniſhment too great for him. Your 
Lordſhips could not but obſerve the Argument 
which immediately followed: is one thing, ſays 
he, expreſly to affirm the Revolution is ſuch a Caſe 
as ought not to be excepted, and another thing not 
: #8 
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#0 make that Exception. You were told, indeed, in 
the Beginning of the ſame Diſcourſe, and afterwards 
by the Doctor himſelf, That his general Aſſertion of 
the utter Illegality of Reſiſtance on any Pretence 
whatſoever, did not relate to the Reſiſtance uſed to 
bring abour the Revolution, it being applied to the 
Supream Legiflative Power, to which no Reliſtance 
was then made, the Lords and Commons joining in 
it. This, my Lords, is a Meaning which the Do- 
Gor had not in view when he preached the Sermon; 
for, by obſerving the Paſſages, you will find that 
the Words Sypream Power, are no Part of the Aſ- 
ſertion of the utter Hlegality of Reſiſtance on any 


Pretence whatſoever. He doth, indeed, affirm un- 


conditional Obedience to the Supream Power in all 
Things lawful, but the Illegality of Reſiſtance is in- 
definitely and univerſally affirm'd, and not reſtrain'd 
to the Sapream Power. Tis likewiſe evident, not 
only from his mentioning the Caſe of the Revolution, 
which was the Caſe of Reſiſtance to the King, as 
an Objection to his general Rule of the utter Ille- 


gality of Reſiſtance, but likewiſe from the ſubſe- 


quent Parts of the ſame Paragraph, that the Non- 
Reſiſtance which he preached up, was Non-Refiftance 
ro the Supream executive Power; and, indeed, this 


is ſtill more evident from the Fallacy of that, which 


is offered to induce your Lordſhips to think other- 
wile, it being undeniable, that the Lords and Com- 
mons did not join in that Reſiſtance, as part of the 
Legiflative and Supream Power, but as part of the col- 
le&tive Body of the Nation. This Subterfuge, fri- 
volous as it is, being ſoon departed from, the Ar- 
gument proceeded upon the Suppoſition, that the 
general Aſſertion in the Sermon was to be underftood 
of the Supream executive Power. I return there- 
fore to the Objection as ſtated before, which being 
delivered with uncommon Oftentation, your Lord- 
ſhips will allow me to enter into the Examination 


of it. The Subjects Obligation to an unconditional 


Obedience to the Supream Power in all \things Lau- 


ful, and the utter Wegality of Reſiſtance on any Pre- 


tence whatſoever, is the Doctor's general Rule, which 
he affirms to be the Security of our Government, 
and the Belief of this the very Pillar on which it 
ſtands. Your Lordſhips may here obſerve, that the 
Doctor, in delivering his general Rule, has gone 
pretty much beyond that Apoſtle he would be 
thought to imitate: The Apoſtle in general Terms 
enjoins the Duties of Obedience and Subjection to 


the higher Powers, not mentioning any Exception, 


when he lays down thoſe Precepts. The Doctor 
oes on, and his next Sentences contain a general 
Obſervation, That tho' his fundamental Doctrine 


was now become unfaſhionable and exploded, as a 
dangerous Tenet, inconſiſtent with the Rights, Li- 


berties, and Property of the People; yet, God be 
thanked, it till continued to be the Doctrine both 
of Church and State: And then follow theſe Words, 
Our Adverſaries think they effeftually ſtop our Mouths, 
and have us ſure and unanſwerable on this Point, 
when they urge the Revolution of this Day in their De- 
Fence. No Body can doubt what Revolution the 
Doctor means, nor, that under the Term Revolu- 
tion, by which he expreſſes the Objection made to 
the general Rule of Non-Reſiſtance, he meant the 


Reſiſtance ſuppoſed to be made at that Revolution. 


This he ſtates, as the unanſwerable Objection made 
by his Adverſaries to his Point, to his Rule of Non- 
Reſiſtance on any Pretence whatſoever. i 
It your Lordſhips colle& the Senſe of the Para 
graph thus far, it will ftand thus. Thoſe Perſons 
who explode abſolute Non-Reſiſtance to the Prince 


as a Tenet dangerous to Liberty; in Defence of that 
their Opinion, object to us, who avow this Tenet 
as the honourable and diſtinguiſhing Characteriſtick 
of our Church, the Reſiſtance uſed to bring about 
the late happy Revolution, as an Exception ont By, 
our general Rule of Non-Reſiſtance. The Doctor 
having thus laid down his Rule in univerſal Terms 
and expreſly taken Notice of the Caſe of the Revo. 
lution as an Objection raiſed againſt it by they 
People; your Lordſhips are next to conſider whar 
becomes of this Objection; in what Manner is it 
treated by him, and what Judgment does he paſs 
upon it? My Lords, The Doctor does not drop the 
Objection without conſidering it further; he is not 
filent in the Matter; he doth not leave this as an 
Exception implied, and to be ſuppoſed by the general 
Rule; he proceeds and argues expreſly upon it for 
two or three Sentences together: The Doctor's Ex- 
preſſions in this Reſpect alſo are not entirely agreea- 
ble to thoſe of the Apoſtle. In the next Place, Doth 
the Doctor yield the Objection to his Adverſaries? 
Doth he allow the Reſiſtance uſed to bring about the 
late happy Revolution to have been a lawful Reſi- 
ſtance, and to be an Exception out of his general Rule: 
No, my Lords, juft the contrary: He is ſo far from 
agreeing with his Adverſaries in this Point, or giving 
way to the Exception, that in Vindication of the 
Revolution, as he would be thought to ſpeak, h- 
pronounces thoſe who make the Exception, and 
contend for the Lawfulneſs of that Reſiſtance, to be 
Enemies to the Revolution; and that Reſiſtance, 
which the Commons aſſert to be the neceſſary Means 
by which it was brought about, he deſcribes to be 
odious Colours caſt upon the Revolution. In his 
next Sentence he inſinuates, That there was no Re- 
ſiſtance in the Revolution, and to that End, mitre- 
preſents his late Majeſty as having diſclaimed it; 
and with the ſame Intent likewiſe, that the Parlia- 
ment ſet the Crown on his Head on no other Title 
than of the Vacancy of the Throne; and ſtill the 
more effectually to delude his Hearers into the Belief 
of his general Aſſertion, groſly and ridiculouſly per- 
verts the Cenſure paſt by a future Parliament upon 
the Notion of Conqueſt, as a Condemnation of 
that Reſiſtance. Having thus conſidered this Ob- 
jection of the Revolution, and the following Parts 
of his Paragraph being Expreſſions of Triumph 
over his Adverſaries, whoſe Objection he would be 
ſuppoſed to have confuted, towards the Cloſe of it 
he uſes theſe Words, as his Concluſion and Judg- 
ment upon it: In ſhort, as the Engliſh Government 
can never be ſecure on any other Principles but ſlrifth 
thoſe of the Church of England, ſo he will be bold # 
ſay, &c. His general Rule of Non- Reſiftancz on 
any Pretence whatſoever he had before laid down 2s 
the Doctrine and Principle of the Church; which, 
after having conſidered the Caſe of the Revolution 
as an imaginary Exception to it, he re-aflerts in 
thoſe Words. And what clearer Indication can you! 
Lordſhips receive of the Doctor's Intention in his 
general Aſſertion? Can your Lordſhips, or any Body 
that ſhall conſider the Tenor of that Part of his 
Diſcourſe, retain any Doubt whether he has Pi 
and fully declared himſelf, That the Reſiſtance uſed 
to bring about the late happy Revolution was odious 
and unjuſtifiable, and not to be excepted out of hi 
Fundamental Rule of the Illegality of Reſiſtance on 
any Pretence whatſoever? And, my Lords, Can it 
be ſaid that this Interpretation of his Diſcourſe '5 
ſtrained and unnatural? Is this Part of our Charge 
maintained by conjoining diſtant and independent Paſ- 


ſages? Or is not the Connexion clear and neceſſary, 
| | 8 


I 709. 
and the Senſe we contend for, the only Senſe the 
Words can properly bear, in the moſt candid and 
enuine Interpretation of them? The Gentleman, 
whoſe Objection from the Bar Ihave been conſidering, 
ſaid, That it is one thing expreſly to affirm that the Revo- 
lution is not to be excepted, and another thing not to make 
that Exception. But tho' the Words of the Sermon 
are not an expreſs and literal Affirmation, yer if this 
Conſtruction appears to your Lordſhips to be neceſ- 
ſary and certain, they will be taken by you to be an 
ample and undeniable Declaration of his Mind; and 
this poor Shift, thus emphatically inſiſted on at the 
Bar, will amount to no more than what the Doctor 
had beſore ſaid in his Anſwer in plainer Words, 
That he had not maintained the Neceſſary Means 
to be Odious and Unjaſtifiable, becauſe he had 
not made uſe of thoſe very Words. | 
The next Paſſage which I ſhall obſerve to your 
Lordfhips, fell from the Gentleman who ſpoke third 
in Defence of this Article ; his Words were 
— theſe: I have been careful and exact in col- 
lefing them, © One Learned Gentleman, ſays 
ce he, did obſerve, that there was an Original Con- 
& tract; and that by that Contract, if the Executive 
* Power invaded the reſt, that Contract was broke, 
* and the People diſcharged from their Allegiance; 
but he did not think fit to take Notice when that 
Contract was made. I would fain know, whether 
* jt was before Magna Charta, or ſince ; if it was 
© before, it is much no mention was made of it 
© there, for that has been always looked upon as 
* the Great Charter of the Rights of the People. 
« Was it before 25 Ed. 3.9 Then I would know, 
* Whether that Contract, made before the 25 Ed. 3. 
* could ever diſcharge that A& which was made 
_* after it? If it doth diſcharge the Subject of their 
* Allegiance, I haye never yet known it pleaded 
* to any Indictment for High Treaſon upon that 
Act; and therefore, Till the Legiſlature ſhall deter- 
* mine what that Contract is, and what Breach of it ſhall 
« diſcharge the Subjefts of their Allegiance, I muſt take 
* Leave to fay, that Refitance ſtands ſtill upon the Foot 
© of the Statute of 25 Ed. 3. | 
My Lords, The Nature and Conſequence of this 
Paſſage would bear a much more ample Conſidera- 
tion, than my Time has allowed me to give it, or 
than may be fit to trouble your Lordſhips with on 
this Reply; but I conceive a ſhort Notice of it, and 
of the near Relation it bears to the Matter now be- 
fore you in Judgment, may yield a pretty clear Diſ- 
covery and Explanation of the whole. But the Diſt- 
ance of Time ſince the opening of the Charge, and 
the many palpable Miſconſtructions which ſome of the 
Council have allow d to themſelves, of what has been 
offered by ſome of us in behalf of the Commons, 
makes it neceſſary for me, even in this Particular, to 
remind your Lordſhips of the Connexion of the Diſ- 
courſe, out of which this Obſervation was raiſed. 
Your Lordſhips were acquainted, in opening the 
Charge, with how great Caution, and with what un- 
feigned Regard to Her Majeſty and Her Govern- 
ment, and to the Duty and Allegiance of Her Subjects 


the Commons made choice of the Words Neceſſary 


Means, to expreſs the Reſiſtance that was made uſe 
of to bring about the Revolntion, and with the con- 
demning of which the Doctor is charged by this Ar- 
ricle ; not doubting, bur that the Honour and Juſtice 
of that Reſiſtance, from the Neceſſity of that Cale, 
and to which alone we have ftrictly confined our 
ſelves, when duly conſidered, would confirm and 
{trengthen, and be underſtood to be, an effectual 
* - the Allegiance of the Subject to the 
OL, Vo | 
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Crown of this Realm in every other Caſe, where there 
is not the ſame Neceſſity ; and that the Right of the 
People to Self-defence, and Preſervation of their 
Liberties by Reſiſtance, as their laſt Remedy, is the 
Reſult of a Caſe of ſuch Neceſſity only, and by 
which the Original Contract between King and 
People is broke. This was the Principle laid down 
and carried thro” all that was ſaid with reſpect to 
Allegiance, and on which Foundation, in the Name, 
and on the Behalf of all the Commons of Great Bri- 
tain, We aſſert and juſtify that Reſiſtance by which 
the late happy Revolution was brough: about. When 
the Gentleman from the Bar endeavoured thus, in a 
ludicrous manner, to explode the Original Contract 
between the King and People, he muſt not be ſuppoſed 
to be ignorant, that choſe very Words are part 0 

the Vote of the Abdication, the Vote of both Houſes 
of Parliament, at the Time of the Revolution, ante- 
cedent to that Settlement of the Crown, on which 
Her Majeſty's Parliamentary Title and our preſent 
Eſtabliſnment is founded. I have thought it neceſ- 
{ary to tranſcribe that Proceeding from your Lord- 


ſhips Journals, now lying on your Table, and will ftate 


it to you as I have taken it from thence. 
Upon the Twenty Ninth of January, 1688, A 
Meſſage was brought from the Commons by Mr. Hamb- 


den and others, who ſaid, The Commons taking into their 


Confideration the State of this Kingdom, had paſs'd a 
Vote, to which they deſired your Lordſhips Concurrence 3 
which Vote was as follows: Reſolved, That King James 
the Second having endeavoured to ſubvert the Conſtitution 
of the Kingdom, by breaking the Original Contract between 
King and People ; and by Advice of Feſuits and other wicked 
Per fons, having violated the Fundamental Laws of this 
Kingdom ; and having withdrawn himſelf out of this 
Kingdom, has abdicated the Government, and the Throne 
is thereby become Vacant. Your Lordſhips Houſe Re- 
folved it ſelf into a Committee of the whole Houſe, 
and the Vote, containing in it divers Particulars, 
upon the zoth Day of January, was conſidered by 


Paragraphs ; the firſt of which was, That King 


James the Second having endeavoured to ſubvert the Con- 
ſtitution of the Kingdom, by breaking the Original Con- 
tract between King and People To which the Com- 
mittee, and the Houſe afterwards, agreed with- 
out any Amendment. Now, when it appears to 
your Lordſhips and the World, that breaking the 
Original Contract between King and People, were the 
Words made Choice of by that Houſe of Commons, 
wich the greateſt Deliberation and Judgment, and 
approved of by your Lordſhips, in that firſt and 
fundamental Step made towards the Re-eſtabliſh= 
ment of the Government, which had received ſo 
great a Shock from the evil Councils which had 
been given to that unfortunate Prince, and that 
they are ſtated in that Vote as a Conſequence of his 
endeavouring to ſubvert the Conſtitution of the 
Kingdom ; I need not fay how much the Lawful- 
neſs of that Reſiſtance, which had been before 


made by the People, and which is now the imme- 


diate Queſtion, nay, how much the Juſtice of the 
Revolution it ſelf would be affected by a Condem- 
nation of that Poſition : And what Light doth it 
give to the Queſtion now before your Lordſhips, 
when at your Bar, in Defence of a Perſon accus'd 
by the Commons, for condemning the Neceſſary 
Means which brought about the Revolution, you 
have heard that Original Contract, at that Time ſo 
folemnly declared ro be a Fundamental Principle, 
publickly denied, ridicul'd, and endeavoured (in 


what Manner *tis eaſy te judge) to have been 
exploded ? | 
* My 


f 
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My Lords, The Truth of that Poſition has its 
Foundation in the Nature and Eſſence of the Conſti- 
tution of our Government, and it will ſtand ſo long 
as this remains ; and the Sanction it has received 
from your Lordſhips, and from that Houſe of Com- 
mons, who had with lo much Wiſdom and Bravery 
aſlerted the Rights of the Kingdom in that extraor- 
dinary Juncture, and who, purſuant to that Reſolu- 
tion, ſettled the Crown upon Her Sacred Majeſty, 
ought to render it indiſpucable, fo long at leaſt as 
that Eſtabliſnment is preſerved to us. But yet, 
could I think it ſeaſonable to enter into it, to conſider 
more particularly the Nature of our Government, to 
draw together ſome of the many inconteſtable Evi- 
dences of its Original Freedom, to conſider the Na- 
ture, Antiquity and Hiſtory, of the Coronation-Oath, 
and the Oath of Allegiance, and the mutual Obliga- 
tions and Conſequences ariſing from them to the 
Prince and People: Was J to go over the ſeveral 
Branches that make up the ancient Frame of our 
Government, and which ſpeak and expreſs a Con- 
ſent and Compact between the Prince and People in 
their Inſtitution ; and was I to obſerve that inſepara- 
ble Relation and equal Security which they import 
between the Crown and the Subject, and which are 
ſo many infallible Tokens of Original Conſent ſtampt 
upon them; the Truth and Certainty of that Poſi- 
tion of an Original Contract between the King and 
People, might be laid down to your Lordſhips in de- 
monſtrative Terms. The Gentleman that rais'd this 


Obſervation, toon afterwards, in the ſame Diſcourſe, 


{uppos'd, That by the Original Contract, the Ori- 
ginal Conſtitution was meant; how ſtrictly proper 
that Manner of ſpeaking might be found to be, I will 
not now determine; yet thus much may with Cer- 
tainty be concluded, That the denying the Original 
Contract, is not only to diſavow the whole Proceed- 
ing at the Time of the Revolution, but to renounce 
the Conſtitution it ſelf, to diſclaim thoſe many and 
undeniable Proofs and Teſtimonies of it, which al- 
moſt every Part of our Hiſtory, our Records, and 
Memorials of Antiquity, will furniſh : To deny the 
Original Contract of Government, is to contradict 
and condemn the Voice and Tenor of all our Laws, 
of every Act of the Supreme Legiſlative Power, the 
Force and Efficacy of which exiſts upon the Conſent 
of the Crown, Lords, and Commons, and are there- 
fore ſo many laſting and unerring Proofs of that, as 
the Original Foundation of that Supreme Power ; 


tis not only to oppoſe the conſtant Judgment of all 


learned Men, who have underſtood and wrote im- 
partially of our Government, but even the Senſe 
of many of thoſe Writings which have been pro- 
duced and read to you in the Doctor's Defence, and 
more particularly that of the judicious Mr. Hooker : 
To deny and condemn the Original Contract be- 
tween King and People, what other Conſequen- 
ces could it produce, than to unhinge the Govern- 


ment, and to deſtroy that excellent Ballance of 
Power, which is ſecured by it, and by which it has 


been ſo long preſerved ? It muſt weaken the ancient 
and juſt Prerogatives of the Crown, ſubvert the 
Foundations of your Lordſhips Legiſlative and Ju- 
cidial Powers, render the Parliamentary Rights of 
the Commons precarious and uncertain, and termi- 
nate at length, in that abſurd, yet dangerous Opini- 
on, of the Patriarchal Right, which, when joined 
together with the Doctrines of abſolute and unlimited 
Non- Reſiſtance, and unconditional Obedience of 
the Subject to their Prince, compleats that fatal 
Syſtem, which has been, of late, ſo much contended 
for, towards the enflaving Mankind, 
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But your Lordſhips wil! conſider further, what 
Uſe and Application was made of this Paſſage b 
the Council; his Concluſion was, That till the . 
flature had determined what the Contract was, aud what 
Breach of it ſhall diſcharge the Subject of their Alles. 
auce, he took Leave to ſay, that Refiſtance ſtill flood upon 
the Foot of 25 E. 3. 

My Lords, we ſtand. here entruſted to maintain 
the Charge contained in our Article, to aſſert the 
Juſtice of that Reſiſtance only, which brought about 
the late happy Revolution; and that being the Re- 
ſiſtance in Queſtion, and to which alone we have 
apply'd our ſelves, and in Support of which the O- 
riginal Contract was mentioned ; what is the plain 
Engliſh of this Inference drawn from the denial of 
it? Does it not amount to an open and poſitive De. 
claration from the Mouth of Dr. Sacheverell's Council, 
That that Reſiſtance which was the neceſſary Means 
us'd to bring about the late happy Revolution, in- 
ſtead of being an Honourable and Lawful Reſiſtance, 


was an Act of Rebellion and High Treaſon ? 


Having conſidered theſe Particulars, I beg your 
Indulgence to make a few Obſervations on the Na- 
ture and Method of the Defence to this Article: 
Your Lordſhips will remember, tho' it ſeems to hare 
been totally forgot on the Priſoner's Part, that the 
Maintenance of this Article has not reſted on the 
Doctor's general Aſſertion alone, but upon the fol- 
lollwing Paſſages, now ſtated to you; from whence 
we have undertaken to convince your Lordſhips, 
that Dr. Sacheverell has apply'd that general Rule of 
Non-Reſiſtance to the particular Caſe of the Reyo- 
lution ; and this having rendered the Independant 
Conſideration of the general Aſſertion wholly im- 
material, when you afterwards heard the Admiſſions 
that were made by the Council, of the Legality of 
the Reſiſtance us'd to bring about the Revolution, 
your Lordſhips might reaſonably have expected, that 
the only Queſtion remaining on this Article would 
have been, How far thoſe ſubſequent Paſſages of the 
Sermon did evince the Intent of the general Aſſerti- 
on? But tho' the eh has been thus plainly 
ſtated and maintained, and the Method of the Do- 
ctor's Vindication thus clearly Hointed out to him, 
yet how little has been ſaid ? How little Notice has 
been taken of this, which was his proper Defence ? 
The Gentleman who began the Defence has, indeed, 
denied the Charge of this Article; the Force of that, 
and of his Argument which followed, have been 
conſidered ; but if your Lordſhips ſhall not think fit 
to accept that ſingle Attempt as ſufficient to acquit 
the Priſoner, (together with a nervous Obſervation 
of the Interpoſition of ſome Lines between the ge- 
neral Aſſertion, and that Sentence wherein the Re- 
volution is named) how much will your Lordſhips 
find, throughout that long and labour'd Harangue, 
that can be judged by you at all material to the 
true Queſtion before you? For tho' the general Do- 
ctrine of Non-Reſiſtance, the Doctrine of the 
Church of England, as ſtated in her Homilies, or 
elſewhere delivered, by which the general Duty of 
Subjects to the Higher Powers is taught, be one 
to be, as unqueſtionably it is, a godly and wholſome 
Doctrine; tho” this general Doctrine has been con- 
ſtantly inculcated by the Reverend Fathers of the 
Church, dead and living, and preached by them as 
a Preſervative againſt the Popiſh Doctrine of depo- 
ſing Princes, and as the ordinary Rule of Obedience; 
and, tho the ſame Doctrine has been preached, 
maintained and avowed by our moſt Orthodox and 
able Divines from the Time of the Reformation 


and, and how Vinocent a Man ſoever Doctor 1 


1709. for High-Cr Imes 
had been, if, with an honeſt and well- meant Zeal, he 
had preached the fame Doctrine, in the fame gene- 
ral Terms, in which he found it delivered by the 
Apoſtles of Chriſt, as taught by the Homilies, and 
che Reverend Fathers of our Church, and, in Imita- 
tion of thoſe great Examples, had only prefs'd the 
General Duty of Obedience, and the Illegality of 
Reſiſtance, without taking Notice of any Exception; 
yet, what Excuſe can be derived, to the Matter now 
in Queſtion, from ſuch Conſiderations as theſe, in 
Favour of the Doctor, who has not only aſſerted the 
general Rule in Terms of the greateſt Latitude, but 


has exprefly mention'd and difallow'd the Exception 


of the Reſiſtance, which brought about the Revolu- 
tion? And whatever is the Language of our Laws, 
Repealed or in Force, wherein the ſame general Duty 
of Subjects is ſtared, and the Rule laid down to them, 
as Neceſſary and Fundamental for the Safety of the 
| Crown and Government, and the Peace of the King- 
dom, and which are meant to enforce and ſecure their 
Civil Obedience in ordinary Caſes, (but which no 
Body will fay can be conſtrued to extend to the Caſe 
of a People threatened by their Prince with total 
Deſtruction, the utter Subverſion of their Laws, and 
the Loſs of their Religion and Liberties, to a Caſe 
of the laſt Neceſſity, (ſuch a Caſe as the Revolution 
was,) yet no Uſe can poſſibly be made of ſuch De- 
clarations in our Acts of Parliament to juſtify the 
Doctor, who by his general Aſſertion, has not only 
out-gone even thoſe general Declarations, but has 
undeniably applied it in Condemnation of the Caſe 
of the Revolution, which is the Charge of this Article. 

Your Lordſhips will allow me to obſerve yet a lit- 
tle farther ; The Nature of this Article appearing 
to every Body to be of that near Concern to Her 
Majefty and Her Government, you have, indeed, 
1:1 very warm and pathetick Expreſſions of Loy- 
al!) of very tender and dutiful Regard to Her 
Majelty - and much Labour and Vehemence 
was uſed to perſade your Lordſhips into a Belief 
of this: But yet, your Lordſhips could not but ob- 
ſerve, where the real Streſs and Force of the Argu- 
ment was placed, and where it center'd at laſt ; 
your Lordſhips will find, the great Effort was made 
to eſtabliſh the general Doctrine of Non-Reſiſtance, 
to inculcate this, in Terms of the largeſt Extent, 
in the ſame univerſal Terms, wherein the Doctor 
has delivered it, and than which I am at a Loſs to 
find Words that can extend it further : If your 
Lordſhips ſhould think fit to look back, with parti- 
cular Exactneſs, upon the ſeveral Diſcourſes which 
have been made from the Bar on this Article, and, 
for your more accurate Judgment, ſhall think pro- 
per to lay them together, and obſerve their Con- 
ſiſtency; and if, from ſuch an Examination, you 
ſhould ſee Cauſe to compare that which was firſt 
delivered, with that which was afterwards ſpoke 
by the Doctor himſelf, (for, my Lords, between 
them the Reſemblance ſeems to be the neareſt, and 
the Difference between them in the Notions of Allegiance 
but very ſmall), your Lordſhips may perhaps, in 
a great Meaſure, collect from thence the true Ge- 
nius of this Defence. Your Lordſhips will obſerve, 
in how different a Manner, with what different 
Zeal, the main Points in Agitation have been 
handled by them; I mean, the Juſtice of the Re- 
fiſtance, which brought about the Revolution, and 
the general Doctrine of Non-Reſiftance. It has al- 
ready been obſerved to you, that the Doctor him- 
{elf made no Admiſſions concerning the Lawful- 
nels of that Reſiſtance, but has td Expreſſions of 


and Miſdemeanors, 


due Regard to the Proteſtant Succeſſion ; The Gen- 


tleman, who open'd the Defence, ir being, it ſeems, 


of no Conſequence to the preſent Occaſion, came to 
no Declaration in this Point of the Proteſtant Suc- 
ceſſion; But, as to the Honour and Juſtice of the 
Revolution, his Approaches are nearer : He has 
acquainted your Lordſhips, That there is nothing 


further from our Hearts, nor any Thing teſs Neceſſary 
for our Defence, than for us to call in Queſtion the Ju- 


ſtice of the Revolution. At another Time, he delivered 
himſelf in general Terms: Such a Caſe, (that is a Caſe 
of Neceſſity, a Caſe never to be mentioned, but to be 
ſuppoſed and implied) the Revolution was : But, in o- 
ther Parts of the fame Diſcourſe, the Expreſſions 
even concerning the Revolution will be found ro be 
more reſery'd and wary, and always ſoften'd with 
ſome ſaving Partigle : Thus ſhy and tender ac the 
beft, have the Admiſſions been from Two Diſcourſes, 
of the Lawfulneſs of that Reſiſtance which brought 
about the late Happy Revolution: But as for the 
Doctrine of Abſolute, Unlimited Non- Reſiſtance, by 
which, if it be not an Erroneous Doctrine, the Ju- 
ſtice of the Reſiſtance, which was the neceſſary Means 
that brought about the Revolution, (and in purſu- 
ance of which, the Crown was ſettled on Her Ma- 
jeſty and the Proteſtant Line) muſt for ever remain 
condemn'd. What Fervency and Copiouſneſs of 
Expreſſion was uſed to eſtabliſh that? What Cau- 
tions have appear d to guard and ſecure this Doctrine 
as inviolable ? How often, and with what Zeal was 


it inculcated, that the general Doctrine, was that 


Doctrine which alone was to be preached and 
preſſed? The Exception, The Caſe of Neceſſity, the 
Caſe of the Revolution, the only Caſe contended for, 


was not fit to be mentioned: The Doctor's general 


Rule was that alone, which was proper to be incul- 
tated and believed; the excepted Caſe never to be 
ſtated, but to be ſuppos'd or imply'd, and to be left 
to juſtify it ſelf. 1 | 
My Lords, How comes it to paſs, that ſo little 
Concern has been ſhewn, in the Courſe of this De- 
bate from the Bar, to that which was the proper 
Defence of the Criminal, to clear the Paſſages of 
his Sermon from the noxious Meaning they had 


been ſhewn to bear? How comes it to paſs, that the 


Honour and Juſtice -of the Revolution is thus ten- 
derly acknowledged ; but yet all that has been ſaid 
to ſupport it, has by this Gentleman been endea- 
voured to be enervated, and at the ſame Time the 
extremeſt Zeal ſhewn to eſtabliſh the general Poſi- 
tion, 'tho* altogether immaterial ? I'll once more 


venture at a charitable Reconciliation. of thoſe ſeeming | 


Inconfiſtencies Upon a very ftri& and minute Re- 
collection, your Lordſhips will find that the Re- 


fiftance, the Neceſſary Means uſed to bring about 


the Revolution, is never once acknowledged in that 


firſt Diſcourſe, in plain and expreſs Terms : The 


Caſe of Neceſſity in general, the Caſe of the Revolu- 
tion, was ſo ambiguouſly ſpoke of, and ſoskilfully given 
up, that, by the kind Help of ſome happy Diſtinction, when 
the Seaſonis proper, "twill be eaſy to retrieve it. Thoꝰ your 
Lordſhips may remember ſome plauſible Expreſſions 
concerning the Juſtice of the Revolution, yet you will 
find the real Concluſions of the Diſcourſe tend to con- 
demn it; and ſuch remarkable Inftances choſen, ſuch 


as the Caſe of the Two Hencers, which, being applied 


to the Caſe of the Revolution, repreſent its Principles 
damnable, its Confequences deteſtable, and the Aſ- 
ſertors of it deſerving Baniſnment; Your Lordfhips 
will find the Argument ſo well adjuſted to the main 
Point in view, to eſtabliſh the flaviſÞ Doctrine of 

| 5 L3 Abſolute, 
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Abſolute, Ualimited, Non-Reſiſtance that, if the worſt 
ſhould happen, even that againſt which we are now 
contending, the judicious Reſerves that Gentleman 
has uſed on the Point in Queſtion, and the real 
Service he may be thought to have done to that 
flaviſh Doctrine, may, in due Time, raiſe a Merit 
in Favour of all its Conſequences. 

But, as an undeniable Evidence of a fincere Affection 
to the Caſe of Neceſſity, the Caſe of the Revolution, 
let me put your Lordſhips in mind of the Paſſage 
quoted from Mr. Pym in his Declaration againſt Do- 
Gor Manwaring : The Doctrine preached in thoſe 
Days, and for which he was impeached by the Com- 
mons, was, The attributing an Abſolute Power to the 
King over the Property of the Subject, tho with ſome 
deceitful Limitations, as that of extreme and urgent 


Neceſſity. Mr. Pym had ſhewn the Vanity and 


Fruitleſsneſs of that Limitation, it being left to the 
Prince to determine what 1s an urgent and preſſing 
Neceſſity : And to repreſent the Danger of ſuch a 
Caſe, of allowing any Exception upon any Pretence, 
even that of extreme Neceflity, he cites the Charter 
of Lewis 10. of France to the Dutchy of Normandy, 
wherein that Prince having acknowledged the Fran- 
chiſes of the Dutchy, and granted to them, that 
for ever afterwards they ſhould be free from all Ex- 
actions from him and his Succeflors, theſe Words 
followed, wileſs great Neceſſity required: which ſmall 
Exception, Mr. Pym obſerved, had in Time devoured 
all their Immunities. Mr. Pym, in that Speech, argu- 
ing againſt the Poſition advanc'd by Doctor Manua- 
ring, condemns the leaſt Pretence of any Exception : 
The Gentleman, who quoted this Paſſage from him, 
having endeavoured tc eſtabliſh his general Doctrine 
of Abſolute Non-Reſiftance, the Doctrine preached 
by Dr. Sacheverell, and having ſhewn the Danger of 
mentioning any Exception to it, even that of the Caſe 
of Neceſſity, and ſuch a Caſe, he had before told your 
Lordſhips, the Revolution was, concludes from that 
Inftance, that ſuch Exceptions would in Time devour 
all Allegiance. This, my Lords, hath been che 
Method, theſe have been the Arguments uſed to ac- 
quit the Doctor, to ſhew the Innocence of his Inten- 
tion, and that there was no Deſign either in his 
Sermon, or his Defence, to condemn the Reſiſtance, 
the neceſſary Means which brought about the late 
Happy Revolution ; And from theſe Obſervations 


you may poſſibly diſcern the Conſiſtency of the whole 


Defence. I beg leave only 20 turn the Caſe, to ſup- 
poſe a Caſe of a real Delign ro condemn the late 


glorious Revolution, and all the happy Conſequences 


of it : At a Time, when expreſs Declarations of 
fach a wicked and traiterous Intention may not be 
judged proper ; at a Time, when ſome plauſible Ex- 
preſſions of the Juſtice of it, may be thought Uſeful 
and Neceſſary; and, at ſuch a Time, let the Illegality 
of Refiſtance. on any Pretence whatſoever, be laid 
down and enforced in its utmoſt Extent ; let the 
Danger of ſtating or mentioning any Exception to 
it, be ſtrongly inculcated ; let the Juſtice of the Ex- 
ception, even of the Caſe of Neceſſity, ſuch a Caſe 
as the Revolution was, be illuſtrated by an Inſtance, 


wherein "ris expreſly condemned; and, May it not 
be ſaid, Zis eaſy to diſcern what Spirit ſuch a Perſon 


is of, of what Party he 1s, what he aims at, and what 
he intends ; that he has not been ſpeaking in Defence of. 
the late Revolution, can't be looked upon to have been 
argning for it, aud to ſhew the Juſtice of it, but was co- 
dering the Treaſon of his Heart, and under Pretence of 
juſtifying one Revolution, was labouring to bring about ano- 


. ther; But, what vain Imaginations muſt poſſeſs thoſe 


Minds, which can flatter themſelves into a Belief, 


9 Ann, 
that, even whilſt they are maintaining Principles that 
tend moſt certainly ro undermine the Foundation of 
Her Majeſty's Government, and the Proteſtant Suc. 
ceſſion, the moſt ſolemn Proteſtations out of the ſame 
Mouth, and in the fame Breath, ſhould paſs for an 
Atonement with your Lordſhips, or give Satisfaction 
to any that hear them. 

My Lords, Your Lordſhips will conſider the evi- 
dent and neceſſary Tendency of the Doctrines, which 
have been preached by the Priſoner, and have been 
again aſſerted, though not openly avowed, in their 
full Extent and Conſequence, in Defence of this 
Article. The Doctrine of Abſolute Non- Reſiſtauce 
the condemning the Original Contract, renouncing 


the Ancient Legal Conſtitution of the Government, 


which is our Title to our Liberties, are Poſitions 
which can have no better Tendency, than to ſhake 
the preſent Setrlement of the Crown, and our pre- 
ſent Eſtabliſhment, and to make way for the Pre- 
tence of a Natural and Divine Right of Succeſſion : 
Are not thoſe the Principles taught, and avowed by 
Papiſts and Nonjurors, and whereon their Hopes are 
founded? And are they more Wholſome, or leſs 
Dangerous, when they fall from the Mouth, or 
drop from the Pen of the Priſoner, or are aſſerted 
in his Defence, tho' gilded over with ſpecicus Pre- 
tences, and under the Umbrage of a true Son of the 
Church ? If theſe Doctrines of Unlimited Non- 
Reſiſtance, of a ſole Hereditary and Divine Right 
of Succeſſion to the Crown, are the very Doctrines, 
on the Belief of which, the profeſſed Enemies of Her 


| Majeſty and Her Government, inviolably engage 


themſelves againſt Her Title, and againſt the Prote- 
ſtant Succeſſion ; If theſe are the Tenets, by which 
they openly condemn the late Glorious Revolution, 
and all its Conſequences ; From which Part of this 
Defence can your Lordſhips colle& the Innocence 
of the Priſoner? By what way of Reaſoning can it 
be concluded, that the ſame Opinions, embraced by 
this Gentleman, do not inevitably engage him in the 
ſame Intereſt ? 


. : Y Lords, It is my Part to 
e | Reply to the Anſwer that 
has been given by the Doctor, to the Charge of the 
Commons of Great Britain, with Relation to the 
Second Arricle. When I was entruſted by the 
Commons to manage this Part of the Charge, I both 
quoted and read the Paſſages of the Sermon, to 
make good that Charge ; I did not deſire that any 
Thing ſhould be taken upon Truſt, nor any Thing 
received againſt him, but what appeared from his 
plain expreſs Words, or by clear, neceſſary and un- 
avoidable Conſequence. Indeed, after the whole 
Sermon had been read by the Clerk, I thought it 


too great a Trouble to your Lordſhips, to have the 


Clerk read over the particular Paſſages again at the 
Table, and therefore I read them my ſelf, truly and 
fairly, as they were in his Sermon ; and if I had 
done otherwiſe, the Doctor and his Council would 
have ſer me right. I agree with the Doctor and his 
Council, that in a Caſe of this Nature, and I will 


ſay further, in all Caſes whatſoever relating to 


Crimes, the Charge muſt be maintained by politive 
plain Words, or neceſſary and unavoidable Infe- 
rence, ſuch as no reaſonable Man can withſtand the 
Light of. And therefore, if there was nothing in 
this Caſe but dark Hints, firain'd Innuendo's, and 
forc'd Conſtructions, I am ſure, neither the Com- 
mons of Great Britain, nor my ſelf, would appear 
before your Lordſhips with an Attempt to make out 


a Charge of this Nature ; if it 1s not _ ” 
plain, 
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plain, poſitive and expreſs Words, or neceſſary and 
unavoidable Inference, I am ſure your Lordſhips 
will never convict him ; becauſe it would not be 
juſt and right ſo ro do. Ir is a perverting of Com- 
mon Juſtice to condem a Perſon without plain and 
direct Proof; therefore what we repreſent to your 
Lordſhips is, that by plain and clear Paſſages in his 
Sermon, he is guilty of the Charge in the Second 
Article, of maintaining, That the Toleration granted 
by Law is unreaſonable, and the Allowance of it unwar- 
yantable ; and that he is a falſe Brother with Relation to 
God, Religion, or the Church, who defends Toleration, 
and Liberty of Conſcience. | 
When the Doctor put in his Anſwer to this Ar- 
ticle, he had not found out thar there was a Tolera- 
tion granted by Law to the Diſſenters; but his 
Council have now found it out, and they do agree, 
that there is a Toleration granted by Law, and that 
it is that Indulgence which is contained in the Act 
made in the Time of the late King and Queen ; but 
they inſiſt at the ſame Time, that the Doctor in 
his Sermon has not condemned or cenſured that To- 
leration ; they ſay he has condemned a Toleration, 
but they inſinuate there are two Tolerations men- 
tioned in his Sermon, the one a Toleration granted 
by Law, which he allows and approves of ; and the 
other a general unlimited Toleration, which they 
admit he does condemn ; fo that we are now agreed 
upon the Word Toleration, and they do admit that 
he doth in his Sermon Cenſure and Condemn a To- 
leration : Bur, ſay they, it is not the Toleration 
granted by Law, becauſe he took Care in his Ser- 
mon that his general Expreſſions ſhould not be miſ- 
conſtru'd, and put in this expreſs Caution in the 
2oth Page: 1 would not be here miſunderſtood, as if I 
intended to caſt the leaſt invidious Reflection upon that 
Indulgence the Government has condeſcended to give 
em, which 1 am ſure all thoſe that wiſh well to our 
Church, are ready to grant to Conſciences truly ſcrupulons ; 
let them enjoy it in the full Limits the Law has pre- 
ſcribed, This, they ſay, is an expreſs and full De- 
claration of his Meaning, that he is not againſt the 
particular Toleration granted by Law; and therefore 
all thoſe other Paſſages in his Sermon condemning 
Toleration, are to be applied to a general Tolera- 
tion, and not the particular Legal one. | 
When I made out this Charge, I mentioned this 
Caution of the Doctor's, but at the ſame Time ſub- 
mitted it, whether ſuch a general Expreſſion as that 
is, could ſcreen him from other plain Paſſages in 
which he has condemned the Toleration ; if in other 


Places he has condemned it, this Caution 1s bur 


Proteſtatio contra factum; an oblique Defamation 
may be as Criminal as a direct one: In the common 
Caſes of Scandal, if I obliquely defame another, and 
deſcribe him ſo, that it is impoſſible but every one 
muſt know him, it is no Excuſe that I do not po- 
ſitively accuſe him; ſo that the Queſtion will be, 
whether the Doctor has not in the other Paſſages 
cited againſt him, plainly cenſured and condemned 
the Toleration granted by Law. | 

The firſt Paſſage cited our of his Sermon, to prove 
this Charge upon him, was in the foth Page; I 
trouble your Lordſhips with reading it again, that 
I may be fare to do him no Injury; the Words are, 
So that in all thoſe Caſes before-meationed, whoſoever 
preſumes to innovate, alter, or miſrepreſent auy Point in 
the Articles of the Faith of our Church, ought to be ar- 
raigned as a Traytor to our State ; Heterodoxy in the 
Dodctrines of the one, naturally producing, and almoſt ne- 
ceſſ arily inferring Rebellion and High Treaſon in the other, 
aud coaſequontly a Crime that conceras the Civil Magi- 
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— as much to puniſh and reſtrain, as the Ecclefi- 
aſtical. | 
The former Part is relative to what went before; 
the latter Part is a general Aſſertion, that Heterodoxy 
in the Doctrines of the Church infers Rebellion and High 
Treaſon in the State. 

The relative Part of this Clauſe has Relation to the 
ſeveral Doctrines mentioned before; among which, 
one of the Caſes and Inftances of falſe Brotherhood is, 
he affirming that the Divine Apoſtolical Inſtitution of E- 
piſcopacy is a Novel Doctrine, not ſufficiently warranted by 
Scripture ; whoever affirms this, is guilty of an Iunovation or 
Alteration of the Articles of our Church. Now the Diſ- 
{enters of all Sorts univerſally hold this Propoſirion, 
and they are exempted from ſubſcribing the 36th 
Article, which aſſerts Epiſcopacy : But, faith the Do- 
ctor, though they are exempted, yet whoſoever aſ- 
ſerts this Propoſition, is to be puniſhed as a Traytor 
to the State, as well as an Enemy to the Church. 

The Learned Civilian of Council for the Doctor 
ſays, that the reading the whole Paſſage will ſhow, 


that it was not intended for the Diſſenters, but for 


one in Holy Orders ; that if ſuch an one ſhould 
maintain this Doctrine, he would be an Apoſtate from 
his own Order; now this Allegation is true, as it ſtands 
in Page 8; abſolutely conſidered in it ſelf, it 1s there 
applied to one in Holy Orders ; but as it ftands in 
Relation to this Clauſe in Page 10. it is a general 
Aſſertion, that whoſoever innovates, or alters that Ar- 
ticle of the Church, which the Diſſenters do, ought to 
be arraigned as a Traytor to the State. | 
Another Anſwer that hath been given hereto, is, 
That the Doctor there means thoſe who are for In- 
novations and Alterations in Matters of Faith; which 
can't reſpe& the Diſſenters or their Toleration, be- 
cauſe the Diſſenters agree with the Church in Mat- 
ters of Faith, and differ only in Matters of Diſci- 
pline. But if you give this Turn to it, it alters the 
Senſe and Meaning of the Doctor; for he is not 
ſpeaking here of Matters of Faith, in Contradiſtinction 
to Matters of Diſcipline, but he is ſpeaking in gene- 
ral of the Articles of Faith of our Church; whoever 
preſumes in any of the Caſes before- mentioned to innovate,' 


alter, or miſrepreſent any Point in the Articles of the Faith of 


our Church, ought to be arraigned as a Traytor to the State. 
Now what are Articles of the Faith 'of our Church? 
Are they not the Thirty Nine Articles ?? Are not 
they the Articles of the Faith and Religion of the 
Church? Doth not the Thirty Sixth Canon expreſſy 
require the Clergy to ſubſcribe willingly, and ex ani- 
mo, that all and every the Articles of Religion, be- 


ing in Number Thirty Nine, are agreeable to the 


Word of God? Now if the Thirty Nine Articles be 
the Articles of Faith of our Church, and the Diſſent- 
ers disbelieve the Thirty Sixth Article; and if for 
that Innovation or Alteration they are to be arraign'd 
as Traytors to the State, what then. is become of 
the Toleration, that exempts them from the Pe- 
nalties, and from ſubſcribing the ſaid Thirty Sixth 
Article ? | 
As to the general Propoſition immediately follow- 
ing in the ſame Clauſe, viz. Heterodoxy in the Do- 
ctrine of the one, naturally producing, and ' almoſt ne- 
ceſſarily inferring Rebellion and High Treaſon in the 
other, and conſequently a Crime that concerns the Civil 
Magiſtrate as much to puniſh and reſtrain, as the 
Ecclefiaſtical ; I don't remember that any Anſwer 


whatfoever was given to it by the Doctor or his 


Council. And I pray your Lordſhips caſt your 
Eyes on this, and ſee here is an Affirmation, that 
any different Opinion in any of the Articles of the 
Church, is a Crime againſt the State, Now all 
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the Diſſenters are exempted by the Act of Toleration 


from ſubſcribing Three Articles and an half, others 


from Four and an half, and others from all. And 
when this Act grants them all theſe Exemptions, 
Mall it be affirmed that this Heterodoxy allowed by 
that Act is High Treaſon and Rebellion, and that 
they ought to be arraigned as Traytors? I ſubmir 
to every ones Judgment, whether any Thing can be 
more plain againſt the Toleration than this. 

The next Paſſage cited out of his Sermon, to 
prove the Charge of the Second Article, is in the 
16th and 17th Pages: at condd not be gained by 
Comprehenſion and Toleration, muſt be brought about by 
Moderation and Occaſional Conformity ; that is, what they 
could not do by open Vielence, they will not fail by ſecret 
Treachery to accompliſh. I the Church can't be pull'd 
down, it may be blown up; and no Matter with theſe 
Men how *tis deſtroyed, fo that it is deftrozed. 

My Lords, Here is an Affirmation, that Tolera- 


tion was doing open Violence to the Church, that 


the Falſe Brethren had a Deſign by Toleration to 
pull down the Church. Now the Anſwer given to 
this by one of the Council, is what one can ſcarce 
imagine he was ſerious in, viz. That this doth not 
ſuggeſt the Toleration to be unreaſonable, or the 
Allowance of it unwarrantable, but that it is rather 
a Commendation of the Toleration, becauſe it ſnews 
that it could not do the Church any Hurt, it could 
not pull down the Church, and therefore they have 
found out a more peſtilent Way, of Occaſional 
Conformity and Moderation. But all that can be 
collected from hence, is, that Toleration is a leſs 
ſucceſsful Evil than Moderation: Toleration was a 
ſtorming the Church by Violence, and an endeavour- 
ing to pull it down ; but though, by the good Pro- 
vidence of God, it hath not been ſo ſucceſsful an 
Evil as Moderation, which is a Secret Treachery 
to undermine the Church, and blow it up, yet it 1s 
an Evil : And to ſuppoſe the Church to be either 
pull'd down, or blown up, which way ſoever it be 
done, it is fo great an Evil, that every Member of 
the Church muſt be tor preventing it, and uſing 
all his Endeavours to prevent both thoſe Evils ; and 
therefore to repreſent Toleration to be ſuch an Evil 
to the Church, as to be doing open Violence to 
the Church, and pulling it down, is an undue 
Reflection on the Fathers of the Church, and on 
that Parliament that granted that Toleration, as if 
they concurr'd in Endeavours to pull down the 
Church, and deſtroy it. . 

Another Paſſage, in Page 14. of the Sermon, was 
cited by the Council of the other Side, as a Paſſage 
cited by me to make out the Charge againſt the 
Doctor; but herein they miſtook me, it was not 
cited by me for that Purpoſe, but to fhew that the 
Doctor underſtood the Act of Indulgence to be a 
Toleration; and the Paſſage was this, Certainly the 
Toleration was never intended to indulge and cheriſh 
ſuch Monſters and Vipers in our Boſom, that ſcatter 
their Peſtilence at Noon-day, and will rend, diſtract and 
confound the firmeſt and beſt ſettled Conſtitution in the 
World. | | 
I cited this Paſlage to ſhew, that the Doctor 
himſelf, at the Time he preached this Sermon, 


knew what was meant by the Toleration; and it 


plainly prove it, and the Doctor himſelf doth not 
now diſown it. But as to the Propoſition it ſelf con- 
rained in that Part of his Sermon, I agree with him 
that the Toleration was not intended, and I hope 
will never be made uſe of, to ſupport Atheiſm, 
Deiſm, Tritheiſm, or any ſuch Monſters and Vipers, 
but only diſſenting Proteſtants, 
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The next Paſſage I cited was in the $th Page. 


If upon all Occaſions to comply with the Di ſſenter: both 
in publick and private Afairs, as Perſons of tender Cine 


ſcience aud Piety, to promote their Intereſts in Election: 
9 


to ſneak to them for Places, and Preferments, to defend 
Toleration and Liberty of Conſcience ; and under the Dre 
tence of Moderation, to excuſe their Separation and bs 
the Fault upon the true Sous of the Church, for ee 
Matters too high; if to court the Fanatichs in id? 
and to hear em with Patience, if not Approbation 715 
at aud blaſpheme the Church, aud upon Occafitn ” 
Juſtify the King's Murder; if to flatter both Den} 
and Living in their Vices, and to tell the u 
that if they had Mit, and Money enough, they need 
no Repentance, and that only Fools and Beggar, 2 5 
be damn'd ; and if theſe, J ſay, are the modi(h and ta. 
ſhionable Criterions of a true Church-man, God d. 
liver us all from ſuch Falſe Brethren. So that here 
the Doctor makes it one of the Characters of 3 
Falſe Brother to defend Toleration, and Liberty of 
Conſcience, I 5 

The Anſwer given to it is this, That where the 
Doctor blames thoſe that defend Toleration, it i: 
not thoſe that defend that only and ſingly, and do 
no other 'Thing, but they muſt at the ſame Time 
not only defend Toleration, but excuſe the Separa- 
tion, not by Reaſon of the Toleration, but Ly 17 
the Fault on the Sons of the Church for carrying Thiags 
too high - He don't blame them that barely juſtify 
Toleration, unleſs they fall too on the Sons of the 
Church for carrying 1 hings too high. But whether 
or no that Place is capable of tuch an Interpre- 
tation, your Lordſhips will be the beſt Judges, 
by looking on the Place, and conſidering whe- 
ther any Two of thoſe Characters are to be united 
in any one Perſon to make him a Falſe Brother, 
Whether theſe ſeveral Characters are not ſo many 
different Criterionus of Falſe Brotherhood; if he 
does defend Toleration and Liberty of Conſcience ; 
if he does excuſe their Separation, and lay the 
Fault upon the True Sons of the Church, for car- 
rying Matters too high, Cc. They are all different 
Marks of Falſe Brotherhood; ſo that whcſoerer 
defends Liberty of Conſcience, and the 'Toleration, 
is a Falſe Brother. _ 
It was alſo anſwered, That in the Act of Indul- 
gence there are a great many Reſtrictions; and 
therefore this Paſſage muſt be underſtood of a Tole- 
ration of ſuch as are not qualified by the Act to fe- 
ceive it: And for that end the Act was read, in 
which are ſeveral Reſtrictions; and the Tolerati- 
on is not unlimited, but to Perſons under ſuch and 
ſuch Qualifications, conforming themſelves to the 
Rules there laid down. But what Foundation 1s 
there for this Anſwer in the Paſſage it ſelf ? Doth 
not he there condemn Toleration generally? Doth 
not an Univerſal Indefinite Propoſition include all 
manner of 'Toleration, whether General or Special? 
If he had meant it in this reſtrained Senſe, he 
ſhould then have expreſs'd himſelf, That he that 
defends Toleration, except ſuch Toleration as is al- 
lowed by Law, is a Falſe Brother; but not doing 
ſo, but expreſſing it generally, it is plain, that he 
has condemned that Toleration that is granted by 
Law : And it is ſubmitted to your Lordſhips, that 
this is a plain Proof againſt him of this Article. 

The next Paſſage, is that relating to the Perfidi- 
ouſneſs of Archbiſhop Grindall, in deluding Queen 
Elizabeth to the Toleration of the Cenevian Diſci- 
pline : The Doctor, in his Anſwer, did conceive he 
had good Authority from Hiſtory to make out that 


Aſſertion; but whether he had or no, he did appr 
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1709. For High-Crimes 


hend that ſuch Aſlertion was no Proof of his main- 
taining or ſuggeſting, that the preſent Legal Tolera- 
tion was unreaſonable, or the Allowance of it un- 
warrantable. 6 

I did, in making out the Charge, agree with the 
Doctor, That whecher he was, or was not miſtaken 
in that Fact, was not the material Point in Queſtion ; 
bur that he had put it on the right Queſtion, Whe- 
ther that Aſſertion (true or falſe) relating to Arch- 
biſhop Grizdal}, was a Condemnation of the Tolera- 
tion now granted by Law? To that I principally ap- 
plied my ſelf, to ſhew that that Fact, as ſtated by 
the Doctor, was a Cenſure of the Toleration ; not 
forgetting, at the ſame Time, to ſay ſomething in 
Vindication of the Memory of that Great Prelate. 

But now, the Doctor's Council (in their Defence) 
have in a great meaſure quitted the true Point that the 
Doctor rightly put it upon in his Anſwer, and inſtead 
of endeavouring to ſhew that this is no Reflection on 
the Tolerarion, have rather endeavoured to ſhew, that 
this Fact of the Archbiſhop is true; That the Reaſon 
of his Diſgrace was, for deluding the Queen to the 
Toleration of the Genevian Dilcipline, and for giving 
up the Diſcipline of the Church: That at that Time, 
there was no Law to indulge any Separation from the 
Church; and therefore for the Head of the Church, 
under the Queen, to give up the Diſcipline of the 
Church, was an High Crime in him; and tho' it be 
a harſh Term, yet it was true to call him a Perfidi- 
ous Prelate, and Falſe Son of the Church. 

For this End, they did produce and read Two 
Letters; the one from Queen Elizabeth, to the Bi- 
ſhops throughout England, for ſuppreſſing the Exer- 
ciſe called Prophefyiag, and the other of rhe Arch- 
biſhop to the Council; and out of theſe Two, they 
fay, there is Proof out of the Archbiſhop's own 
Mouth, That the Reaſon why he was under a Su- 
ſpenſion, was for deluding Her Majeſty to permit a 
Joleration of the Genevian Diſcipline ; and that he 
2cknowledged the Juſtice of his Puniſhment for that 
Crime. And they farther aggravate it, That it 
would be an invidious Reflection on the Chara- 
cter of that Glorious Queen, that ſhe ſhould cauſe 
an Archbiſhop to be ſuſpended, for proſecuting Ju- 
lis the Iralian for having Two Wives, or for not 
giving up the Palace ar Lambeth to the Earl of Lei- 
ceſter : As if I had infinuated, or could have ima- 
gined, that the apparent viſible Reaſon of the 
Diſgrace of the Archbiſhop, were theſe Things! 
No; it can't be thought I meant ſo. The apparent 
viſible Cauſe of Grindall's Diſgrace was, no doubt, 
the Encouraging of the Exerciſe called Propheſying ; 
and Queen Elizabeth knew no other: But yet the 
real Spring , the Secret Hiſtory, and true Reaſon, 
was the Artifice of the Earl of Leiceſter, who had 
the greateſt Power and Credit at chat Time with 
the Queen. The good Archbiſhop had, by his 
Proſecution of Julio the Lalian Phyſician, and by 
his Refuſal to alienate Lambeth, offended this Great 
Earl, who thereupon meditates Revenge againſt him: 
And knowing the Archbiſhop to be a great Fa- 
vourer and Promoter of the Exerciſes called Prophe- 
ſyings, which were far from being Conventicles, or 
Parts of the Genevian Diſcipline ; he miſrepreſents 
theſe to the Queen, and by thoſe Means incens'd 
the Queen ; and the Queen was angry with the 
Archbiſhop, only upon the Account of theſe Pro- 
pheſyings. But theſe Miſrepreſentations, that in- 


cens d the Queen, had not been, if the Archbi- 


ſhop had not firſt incens'd Leiceſter in the fore- 
mentioned Two Particulars. To make this out to 
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be the Fact, I deſire your Lordſhips Patience, whilſt 
I refer to One or Two Hiſtories of good Credit. 
Fuller, in the Ninth Book of his Eccleſiaſtical Hiſtory 
p. 130. after he hath recited a long Letter of Griu- 
dall's to the Queen about this Matter, thus con- 
cludes: Alas! all in vain: Leiceſter had ſo filled Her 
Majeſty's Ears with Complaints againſt him, there was 10 
Room to receive his Petition, Indeed Leiceſter caſt a 


Covetous Eye on Lambeth-Houſe, alledging as good 


Arguments for his obtaining thereof, as ever were urged 
by Ahab for Naboth's Vineyard. Now Grindall, tho" 
generally condemned for Remiſsneſs in this kind, (parting 
with more from his See, than ever his Succeſſors thank'd 
him for) ſtoutly oppos d the Alienating of this his Principal 
Palace, and made the Leiceſtrian Party to malice him. 
This is as expreſs an Account as can be, that this 
was one of the Secret Springs of that Proſecution : 
And as for the other, That he carried on the Pro- 
ſecution againſt Julio, that is taken Notice of by 
the ſame Author, in Page 163. and by Cambden, in 
his Hiſtory of Queen Elizabeth, and other Authors: 
So that the true ſecret Reaſon of Grindal”s Diſ- 
grace, was not for Tolerating the Genevian Diſci- 
pline. And indeed it would be a Paradox, that 
the Earl of Leiceſter, who was the Great Patron and 
Support of the Puritans, ſhould run down this Arch- 
biſhop for encouraging of Puritaniſm. Can that 
be thought? No: It ſheus plainly, there was ſome 
other Reaſon. And it is no Reflection on Queen E- 
lixabeth, that ſne was deceived by the Miſrepreſen- 
tation of a Perſon on whom ſhe entirely relied. 


Princes are not exempt from the common Frailties 


of Human Nature, and may be impoſed on by thoſe 
whom they moſt truſt. 

But, my Lords, without conſidering the latent 
Cauſes of his Diſgrace, let us conſider the viſible 
Cauſe, which was known only to Queen Eliza- 
beth. Do the Letters (which they have produced) 
prove, 'that the Archbiſhop ſuffer'd for deluding the 
Queen to the Toleration of the Genevian Diſci- 
pline 2 It appears thereby, that Queen Elizabeth 
was diſpleaſed at thoſe Exerciſes called Propheſy- 
ings, which the Archbiſhop encouraged and fa- 
voured ; but it is a great Miſtake, to think, that 
thoſe Propheſyings were Conventicles, or Aſſem- 
blies of Puritans : They were really Meetings of 
the Parochial Clergy of the Church of England, 
(which ſince have been called Conferences,) to im- 
prove one another in the Expounding of the Scrip- 
tures. The Manner of theſe Propheſyings was this : 
The Miniſter within each Arch-deaconry, or ſome 
other Precinct, met on ſome Week-Day, in the moſt 
noted Place in that Precin& ; ſome Antient Grave 
Miniſter, appointed by the Biſhop, did preſide : 
Then every Miniſter ſucceſſively (the youngeſt ſtill 
beginning) did handle ſome Text of Scripture, ſhew- 
ing the Senſe of the Place, the Propriety of the 
Words, the Diverſity of Interpretation, the Virtues 
enjoined, and the Vices prohibed. No Layman was 
ever ſuffered to ſpeak, nor any Clergyman, unleſs 
firſt Licenſed by the Biſhop. This was that which 
they called Propheſying, and continued about Two 
Hours; and then the Concluſion was with a Prayer 
for the Queen and all Eſtates, as is appointed by 
the Book of Common-Prayer, and a Pſalm. Now 
can any one think, this was an Encouragement of 
the Genevian Diſcipline ? 

The Parochial Clergy met by Conſent of the 
Biſhop, and diſcourſed about the Meaning of ſome 
Text of Scripture, and cloſed with a Prayer, as is 
appointed in the Common-Prayer-Book, and with , 

Pſalm . 
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Pſalm : And can this be ſaid to be encouraging the 
Genevian Diſcipline ? Can this be called the Holding 
of Conventicles; or receding from the Diſcipline of 
the Church? Nothing like it: Tho), if it were, it 
appears by the Letters, that he did not delude the 
Queen to encourage the Genevian Diſcipline. No; 
if this was the Geneviaz Diſcipline, the Queen would 


not be deluded by him; and becauſe he would not 


obey the Queen in ſuppreſſing theſe Propheſyings, This 
was the apparent Caule of his Diſgrace. | 

As to the Letter, becauſe it is {aid the Archbiſhop 
owns his Crime; how does he do it? J can't deny, 
fays he, but that I have been Commanded, both by the 
Oueen's Majeſty Her ſelf, and alſo by divers of your 
Honourable Lordſhips in her Name, to ſuppreſs all theſe 
Exerciſes within my Province, that are commonly called 


Propheſhiugs. He did not deny the Queen had given 


him that Command, or that he did not comply with 
it: But ſaith he, I do proteſt before God, the Judge of 
all Hearts, that I did not of any Stubborneſs or Mil- 
fulneſs refuſe to accompliſh the ſame, but only upon 


\ Conſcience: And goes on and ſhews the Reaſons 


on which that Conſcience was founded. He denied 
it not out of Stubborneſs or Diſobedience, but out of a 
Perſwaſion of Conſcience, becauſe he. found it profitable 
and uſeful to the Church, Well, how did he be- 
have himſelf under this? And whereas, ſays he, 1 
have ſuſtained the Reſtraint of my Liberty, and Se- 
queſtration of my Juriſdiction, now by the Space of Six 
Months; I am ſo far from repining thereat, or think- 
ing my ſelf injuriouſly or hardly dealt withal therein at 


Her Majeſty's Hands, that I do thankfully embrace, aud 


frankly, with all Humility, acknowledge her Princely, 
Gracious, and Rare Clemency toward me; who having 
Authority and Power to have uſed greater and ſharper 
Severity agaiuſt me, and for good Policy and Example 
thinking it ſo expedient, hath notwithſtanding dealt ſo 
mercifully, mildly and gently with me, 

What Language more becoming a grave Prelate 
could be uſed ? He patiently ſubmits to Her Ma- 
jeſty's Authority, neither murmuring, nor obſtinate: 
Bur there being a ſuperior Obligation of Conſcience, 
which it was not in the Power of any Man to diſ- 
pence with, he thinks himſelf obliged, as a true Ex- 
ample to all Clergymen and others, to ſubmit to the 
Dictates of his Conſcience ; but ſtill with Patience, 
Calmneſs and Obedience. 

Is there any Thing in this, that looks like giving 
up the Intereſts of the Church? Not only this good 
Archbiſhop, but ſeveral others of the beſt Biſhops 


of thoſe Times, had thoſe Exerciſes in their Dio- 


ceſes, and concurr'd with him in the Encouragement 
of them. And can it be thought, that thoſe Bi- 
ſhops, who were Exiles in Queen Mary's Time, and 
were afterwards the Happy and Glorious Inſtru- 
ments, under God, in fettling the Liturgy and the 
Articles of the Church, were for giving up the E- 


ſtabliſnment of the Church, by introducing that 


which is now inſinuated to be the Genevian Diſci- 
pline? But thoſe Biſhops then thought, it was 
a likely way to make an Honeſt, Learned, and La- 
borious Clergy. Is there any thing in this, to occa- 
{ton the calling him a perfidious Prelate? A perfi- 
dious Man, is he that violates his Conſcience, to ob- 
tain a Temporal End; but he choſe to loſe the 
_ Fayour, rather than part with a good Con- 
Clence. 

I never found, that Archbiſhop Grindall was ever 
ſpoke hardly of by any Engliſb Divine of Credit, till 
the Time of Archbiſhop Laud; and then, to extol 
Archbiſhop Laud for an active, zealous Prelate, it 


9 Ann, 


became the Faſhion to run down his Predeceg;,r 
Abbot, as a remiſs Man; to court the preſent Arch. 
biſhop; by detracting from the Memory of the lall 
And, to carry on the Compliment, a Parallel wax 
made between Archbiſhop Grindall, and his Succef.. 
for Mitgift. I only mention this, to ſhew that fh 
a long Time the Memory of that good Archbiton 


was had in Eſteem ; and he was always looked upon 


as a principal Father of the Reformation of the 
Church, before this Time. | 


But, my Lords, it is now 'Time to come to the 


main Point; and that is, Whether or no the Do- 


ctor's Repreſentation of Archbiſhop Grindall, as a 
Falſe Son of the Church, and a perfidious Prelate 
for doing what he lays to his Charge; and, Whe. 
ther his Commendation of Queen Elizabeth, for the 
Reſolution ſhe took to ſuppreſs the Diſſenters, and 
for her Prudence in Exerciſing Wholeſome Severities 
on them, whereby the Crown fat eaſy on her Head 
be a Cenſure or Condemnation of the preſent Tole. 
ration ? 

As to this, the Council for the Doctor firſt fay 
That in Queen Elizabeth's Time, Schiſm was in irs 
Infancy ; the Number of Diſſenters were but few, 
and therefore the Exerciſing of Severities at thar 
Time was wholeſome, becauſe it might. have cruſh- 
ed them in their Beginning, and prevented the 
growing Encroachments of thoſe Perſons : But at 
the Time when the A& of Toleration was made, the 
Diſſenters were increaſed, and were Pofleilors of 
great Property, and it was reaſonable to grant them 
a Toleration; for it might be a Diſturbance to the 
State, to exerciſe thoſe Severities upon them, which 
might have been ſafely done in the Time of Queen 
Elizabeth, when Schiſm was in its Infancy, and their 
Numbers few : And thence they infer, that what 
was ſpoken of the Toleration then, can't be applied 
to the Toleration now. | | | 

My Lords, Suppoſing the Fact to be true, then 
it follows, that the Juſtice and Reaſonableneſs of the 


_ preſent Toleration depends only on the Strength 


and Number of the Difſenters : When they are 
Strong and Numerous, then they are to be Tolera- 
ted and Permitted ; but when their Numbers de- 
creaſe, and it ſhall be alledged that they are but 
few, then they are to be cruſhed, and the whole- 
ſome Severities are to be renewed upon them again; 
notwithſtanding the Preamble of the Bill to pre- 
vent Occaſional Conformity, which ſays, © That 
** Perſecution for Conſcience only, is directly con- 
** trary to the Profeſſion of the Chriſtian Religion, 
ce and particularly to the Doctrine of the Church of 
England, and that the Act of Toleration ought to 
** be inviolably preſerved”. If ir ought to be invio- 
lably preſerved, then, whether the Diſſenters in 
England be more or leſs, they ought to be Tolerated. 

This brings to my Mind the memorable Edict 


that was Publiſhed by the French King for reverſing 


the Edict of Nants, in October 1685. the Preamble 
of which Edict recites, © That by reaſon of the 
great Troubles and Wars occaſioned by thoſe of 
the Reformed Religion, his Grandfather Henry 
* the Fourth had given them Liberty by the Edict 
© of Nats, retaining notwithſtanding a Deſign o 


„bringing all back again ro the Romiſh Church; 


© and his Father and himſelf had had all along the 
© ſame Deſign ; and that in his Time the beſt and 
= greateſt Part of the Proteſtants were Converte 

* to the Catholick Faith, and that by reaſon there: 
* of the Execution of that Edict was become 0 


Ano uſe; and therefore, entirely to wipe out the 
| «© Memory 
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« Memory of thoſe Troubles and Confuſions which 
* the Proteſtants had occaſioned, he thereby Re- 
evoked that Edict. i | 

May it not be ſaid in this Caſe, That in Queen 
Elizabeth's Time, becauſe the Number of Diſſenters 
were few, therefore thoſe Severities were good ; and 
that when the Toleration-A& was made, there were 
greater Numbers, and therefore thoſe Severities were 
then fit to be taken away; but now the Diſſenters 
are but few again, therefore it may be fit to return 
to thoſe Severities again. 

Another Anſwer that hath been given is, That in 

ueen Elizabeth's Time there was no Toleration 
eſtabliſhed by Law, and all the Doctor aimed at 
was to excite the Magiſtrates to put the Laws in 
Execution againſt ſuch Offenders as are not Exempted 
by the Toleration Act. But I ſubmit to your Lord- 


ſhips, whether the Words are capable of that Inter- 


pretation. Here is a Commendation of the Piety 
and Zeal of Queen Elizabeth, who reſolved entirely 
to ſuppreſs the Diſſenters, and ſhe in her Prudence 
put thoſe wholeſome Severities in Execution. What 
thoſe wholeſome Severities were, your Lordſhips have 
been told ; they were Hanging, Burning, Abjura- 
tion, Confiſcation, Impriſonment, Loſs of Eſtate, 
Liberty and Life; I fay no more of them; but I 
believe there is not one Perſon here, but if theſe 
Severities were to be inflicted on him, would be far 
from thinking them wholeſome, and deſire to be ex- 
cuſed from them. I would not be thought in any 
thing to reflect on the Memory of that glorious 
Queen, who was ſo eminent an Inſtrument of God, 
to deliver this Kingdom from Popery, from the 
Power of Spain, and to ſettle the Proteſtant Reli- 
gion among us; but it muſt be confeſs'd, there were 
theſe Spots and Blemiſhes in her Reign, permitted 
by God's Providence for wiſe Ends and Purpoſes; 
and this ſnould raiſe our Gratitude to Almighty God, 
and our Thanks to Her preſent Majeſty, whoſe 
Reign hath exceeded Her Predeceſlor's Queen Eliza- 
beth, without being chequer'd with any of thoſe Spots 
or Stains. And as Queen Elizabeth preſerved this 
Kingdom from the Monarchy of Spain, ſo Her Ma- 
jeſty has preſerved us from the united Power of 
France and Spain, been the Terror of Her Enemies 
abroad, whilſt at the ſame time She has, with uni- 
verſal Clemency and Juſtice, cheriſhed and prote&- 
ed all her Subjects at Home ; and as by theſe Means 
She has engaged in the ſtrongeſt Affection the 
Hearts of all Her People, ſo no doubt they wall 
always continue to retain the ſtricteſt Duty to a 
Queen, who hath been ſo univerſally good to all Her 
Subjects. | 
The laſt Part of the Charge is, That the Doctor 
aſſerts it is the Duty of ſuperior Paſtors to thunder out 
their Ecclefiaſtical Anathema's againſt Perſous entitled to 
the Benefit of the Toleration ; and inſolently dares or defies 
any Power on Earth to reverſe ſuch Sentences. One of 
the Council ſaid, that the thundring out thoſe 
Anathema's, is no more than declaring the Judg- 
ments of God denounced in Scripture againſt the 
Wickedneſs of Men; and that he deſires the Su- 
perior Paſtors to denounce them, becauſe the great- 
er the Authority of the Perſon denouncing them is, 
the greater Influence they will have on the Minds 
of the People. But the Anathema's he excites them 
to, are Eccleſiaſtical Anathema's, which are plainly 
Eccleſiaſtical Cenfures and Excommunications ; it 
is a plain exciting the Superior Paſtors to denounce 
Excommunications and other Eccleſiaſtical Cenſures. 
It is ſaid, that this Expreſſion is ty'd up only to 
=_ W and Sentences that are ratify d in 
OL. . | 
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Heaven, and thoſe, they ſay, no Power an Earth 


can reverſe. I ſhall not enter into that Queſtion, 
whether this is a Propoſition ſtrictly juſt in Divinity : 


All I ſhall fay as to that, is this, That all who have 


wrote the higheſt of the Power of the Keys, allow 
and maintain that there is a double Power, a Pow- 
er of remitting as well as retaining, of looſing as 
well as of binding, of opening as well as of ſnutting, 
both exerciſed by the Church on Earth. If the Su- 
perior Paſtor has for good Cauſe bound or ſhut any 
Perſon out of the Church, that Sentence is ratify'd 
in Heaven; but yet notwithſtanding, if that Per- 
ſon, ſo cenſured, reforms and amends, and the 
Church on Earth reſtore him again, the firſt Sentence, 
tho' ratified in Heaven, is vacated and done away 
by the Church's Power on Earth. 

But this is not the Matter now before your Lord- 
ſhips ; the Queſtion is, Whether he excites the Su- 
perior Paſtors of the Church to thunder out their 
Anathema's againſt Perſons that are eytitled to the 
Toleration ; and I think, that he does fo, is owned 
by his Council; for they ſay, that Schiſm doth ex- 
poſe a Man to the Cenſures of the Church ; that the 
Diſſenters were Schiſmaticks before the Act of To- 
leration, and that that Act don't excuſe the Schiſm; 
and therefore remaining Schiſmaticks ſtill, they are 
ſtill liable to the Cenſures of the Church: Now 1 
do agree with the Doctor, that the Act of Tolerati- 
on hath made no Alteration as to the Sin of Schiſm ; 
if the Diſſenters were Schiſmaticks before the To- 
leration, they are Schiſmaticks ſtill ; and taking that 
for granted, then here is the Force of the Doctor's 
Argument: The Diſſenters where Schiſmaticks be- 
fore the Act of Toleration; as they were Schiſma- 
ticks before, ſo they are Schiſmaticks ſtill; it is the 
Duty of all Superior Paſtors to thunder out their 


Anathema's againſt Schiſmaticks ; when they thun- 


der out thoſe Anathema's they are ratify'd in 
Heaven ; whatever is ratify'd in Heaven, no Power 


on Earth can reverſe ; therefore, tho' the Diſſenters 


be exempted from Human Penalties by the Tolera- 
tion Act, and are thereby preſerved in the free Ex- 
erciſe of their Religion and Conſciences ; yet not- 
withſtanding that, Let the Superior Paſtors do their 
Duty, and thunder out their Anathema's againſt them, 
and let any Power on Earth reverſe thoſe Anathema's if 
they can, Now can there be a more plain, poſitive 
and direct Proof of this part of the Article, than 
this is? Can any thing be a clearer Evidence to 
prove this laſt part of the Charge againſt him, That 
he Suggeſts and Maintains that it is the Duty of Superior 
Paſtors to Thunder out their Ecclefiaſtical Anathema's 
againſt Perſous entitled to the Benefit of the Tolera- 
tion Af, and that he inſolently Dares or Defies any Pow- 
er on Earth to Reverſe ſuch Sentences ? | 

My Lords, This is what I have to offer by way 


of Reply : There is a Gentleman to come after me, 


who will amply ſupply what I have omitted, and 
8 I ſhall not trouble your Lordſhips any fur- 
ther. | | 


Then the LORDS Adjourned to their Houſe Above; 


—— ea * — 


Friday, March 10. The Tenth Day. 
T HE Lords * down into Weſtminſter-Hall, 


and being ſeated in the manner before-men- 
tioned, Proclamation was made by the Serjeant as 
Arms as follows : | 
5 M Ouę 


* 
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Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 

Then another Proclam:tion was made: Henry 
Sacſeverell, Doctor in Divinity, come forth, ſave thee 
and thy Bail, elſe thou forſeiteſt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 

Lord Chaicellor. Gentlemen, you that are Mana- 
gers for the Houſe of Commons may proceed in 
your Reply. | 


Y Lords, when by Command 
age of the Commons, 1 ſpoke to 
your Lordſhips a few Days ſince, in Maintenance 
of the Second Article, towards the Concluſion of 
what I then ſaid, I preſented to your Lordſhips 
a ſhort View of what I apprehended we might 
reaſonably expect would be the Conſequence of the 
Doctor's bitter Invectives againſt the Act of Tole- 
ration, and the Perſons intended to be protected 
by it. I likewiſe took Notice of thoſe Heats 
and Diſputes, of the Feuds and Animoſities, which 
_ were then apparently ſtirred up throughout the 
Kingdom. | 

I am ſorry to have fo early an Occaſion to ſay, 
that my Apprchenſions in this Particular were ſo 
well grounded : Your Lordſhips have ſeen, that this 
ſeditious Libel, under the ſpecious Title of a Ser- 
mon, calculated to ſeduce and delude the Rabble, 


has, even during the Continuance of the Tryal, 


produced an actual Rebellion ; in which ſeveral 
Places of Religious Worſhip (appointed for thoſe 
Perions, who are by Law tolerated and allowed, 


but have the Misfortune nevertheleſs to be repre- 


ſented by Doctor Sacheverel as neceſſary to be de- 
ſtroyed) have been accordingly pulled down, and 
burnt, in Defiance of the Supreme Power of the 
Kingdom; and this, my Lords, at the Inſtigation 
of one who would be thought an Advocate for Paſ- 
ſive Obedience. | | | 

I could wiſh the Priſoner's indiſcreet Behaviour 
(which ſeems to have abuſed the Liberty with which 
your Lordſhips have indulged him) may not unhap- 
pily have given ſome Occaſion to the Outrage and 
Violence of late committed, notwithſtanding the 
Apology he has made in this Particular. 

Sure I am, that Diſcord which flames in the 

Kingdom was unheard-of among us, until the To- 
leration was thus publickly and ſeditiouſſy branded, 
until Doctor Sacheverell had preſumed to repreſent it 
to the People, it's impoſſible to ſay how ! without 
referring to his whole Libel. 
His Council have obſerved, that the Second Arti- 
cle contains ſeveral Charges, and have inſiſted that 
the Paſlages given in Evidence by the Commons, 
are not ſufficient to maintain the firſt and ſecond ; 
and as to the third and fourth, they ſeem rather to 
juſtify than deny thoſe Branches of the Charge. 

My Lords, The Commons apprehend, notwith- 
ſtanding what has been ſaid, Firſt, 

That Doctor Sacheverell has plainly ſuggeſted and 
maintain'd, That the Toleration granted to Diſſenters is 
unreaſonable, and the Allowauce of it unwarrantable. 

This, my Lords, we inſiſt he has done, not in 


ambiguous or doubtful Words, not in uncertain - 


Expreſſions, but in direct and poſitive Aſſertions. 
The Council admit, That to ſpeak againſt a Law 
in Being cannot be juſtiſied. The Act of Toleration 
is not only a Law in Being, but is a Law which has 
viſibly attained the End for which it was made; 
that is to ſay, by giving Eaſe to ſcrupulous Con- 
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ſciences in the Exerciſe of Religion, it h 
an effectual Means to unite Her Majeſty's 1 
Subjects in Intereſt and Affection. py 

Yer, my Lords, this Law, which, by the Exp. 
rience of more than Twenty Years, has been AP 
ſo uſeful and neceſſary, hath been traduced and ar- 
raigned by the Prifoner, both from the Pulpit, and 
the Preſs, with a malicious and ſeditious Purpoſe 
to deſtroy the Publick Peace, and Security of the 
Kingdom. 

This Offence, it ſeems, is of too high a Nature 
to be juſtified by the Priſoner and his Council and 
therefore it is thought more expedient to deny it 
The Turn that's given is this; ſay they, Doctor 
Sacheverel! affirms nothing touching Legal Indulgence 
or Toleration, but all that he has faid reſpects on] 
Univerſal Toleration. | 

My Lords, I thought I had obviated this Excuſe 
by obſerving that this Notion of Univerſal Tolera. 
tion has been conceived and brought forth ſince the 
Impeachment. 

However I am willing to enter into the Queſtion: 
Whether the Toleration mentioned in the Libel, is in- 
tended or can be underſtood of Univerſal Toleration. 

Fol. 34. Your Lordihips will find 
theſe Words: Nay, now they have 
advanced themſelves, from the Relgious 
Liberty our Gracious Sovereign has indulged them, 10 
claim a Civil Right, as they term it, and to juſtle the 
Church out of her Eſtabliſhment, by hoiſting their Tulera= 
tion into its Place. | 

My Lords, Will any Man deviate ſo far from 
Senſe, as to ſay, that the Doctor here meant Uni- 
verſal Toleration, in the Senſe the Doctor and his 
Council have defined it? Is Univerſal Toleration a 
Religious Liberty, with which our Gracious Sove- 
reign hath indulged her Subjects? Nay, my Lords, 
Have not every one of them argued, and that rightly, 
that the Doctor's Univerſal Toleration is not tolerated 
by Law? That Atheiſts, Deiſts, Tritheiſts, Socinia- 
niſts, and thoſe who go to no Religious Place of 
Worſnip, are not exempted from the former Penal- 
ties? How then is it poſſible the Doctor ſhould be 
underſtood, as ſpeaking of Univerſal Toleration in 
this Paſſage? Is not this directly and poſſitively af- 
firmed of the Toleration, with which the Diſſenters 
are indulged by our Gracious Sovereign? Can your 
Lordſhips conceive the Diſſenters are not the Perſons 
intended, when he ſays, They Claim a Civil Right, 
as they term it, t0 juſtle the Church out of her Eſtabliſh- 
ment, by hoiſting their Toleration into its Place? 

Again, Folio 25. They drive upon Conceſſions, take 
Permiſſion for Power, and advance Toleration into an 
Eſtabliſhment. = Pray, my Lords, What Conceſſions 
have been made to Perſons not within the Benefit of 
the Act of Toleration? What Permiſſion is it they 
can be ſaid to take for Power > What Toleration 


Vide Sermon, 


have they to advance into an Eſtabliſhment ? 


My Lords, Folio 14, and in many other Places, 
your Lordſhips cannot but ſee that all the Doctors 
Spleen is levelled at the legal Indulgence or Tolera- 
tion. But it is miſpending your Time, to prove 
what it 1s impoſſible not to know and be convince 
of, upon reading every Paſſage in the Libel where 
Toleration is but ſo much as mentioned. 

The next Thing they urge in the Doctor's Defence 
is, That if his Expreſſions do relate to the Legal In- 
dulgence or Toleration, they are dubious and un- 
certain, that nothing can be inferred from them 
without Innuendo's and forced Conſtruſtions. 

My Lords, Now the Queſtion 1s, Whether 


Doctor Sacheverel”s Expreſſions relating to the Tole- 
| | 7 ation, 


1709. 


ration, and the perſons indulged, are dubious and 


uncertain ? Whether any Innuendo or forced Con- 
ſtruction is neceſſary to demonſtrate their Ma- 
lignity ? WEE 1 

Your Lordſhips will be pleaſed to remember, 
that the Council, from the firſt to the laſt, main- 
tained very ftrennouſly (as did the Doctor likewife 
in his Speech) that altho* the Act of Toleration 
exempts the Diſſenters from Penalties, yet they re- 
main Schiſmaticks notwithſtanding; for, ſay they, 
Diſſention was Schiſm before the Statute, and a bare 
Exemption from a Penalty has not alter'd the Caſe, 
but the ſame remains Schiſm ſtill; and this Poſition, 
J find, is agreeable to the Doctor's Opinion as deli- 
vered in his Sermon, with this Addition only, that 
all Schiſm and Separation is damnable Sin, without 


making any Allowance for Ignorance, or Prejudice 


of Education. : 

His Words are theſe, Folio 8. 1s this the Spirit 
aud Doctrine of our Holy Mother ? To aſſert Separa= 
tion from her Communion to be no Schiſm ; or if it is, 
that Schiſm is no damnable Sin, 


My Lords, when I obſerve in this and other 


Paſſages what Spirit this Man is of, I wonder not 
to find, that the moſt Chriſtian Virtues of Charity 
and Moderation are mentioned by him with Slight 
and Contempt. Folio 25, you will find him citing 
a Paſſage from St. Paul's Epiſtle to the Galatians, 
Chap. 2. after which he adds theſe Words : If our 
Diſſenters, ſays he, had lived in thoſe Times, they 
would have branded him (i. e. St. Paul), for an in- 
temperate, hot, furicus Zealot, that wanted to be 
ſweerned by the gentle Spirit of Charity and Moder a- 
tion, forfocth ! My Lords, If our Diſſenters had 
lived in thoſe Days, they would have been highly 
to blame, if they had branded the Apoſtle with thoſe 
opprobious Names; whoever peruſes that Chap- 
ter, will find there is not the leaſt Occaſion for it. 
But Doctor Sacheverell would willingly have St. 
Paul thought like himſelf. 

My Lords, I cannot take upon me to ſay what the 
Difſenters would have ſaid, had they lived in St. 
Pauls Days : But for my own Part, I cannot for- 
bear ſaying now, That ſince it appears to be the 
Doctor's Opinion that all Separatiſts are Schiſma- 
ticks, and that all Schiſmaticks are damned, I can- 
not but think that Doctor Sacheverel/ wants to be 
ſweetned by that ridicul'd Spirit of Charity and 
Moderation. I own, my Lords, I was amazed to 
hear chis Gentleman in his Speech affirm, that he 
had not betrayed any want of Chriſtian Moderation 
in his Sermon : I wiſh he has not been unmindfal 
even of Chriſtianity it ſelf ; when it is ſo apparent 
that in this ſhort Sentence, and in the Paſſage 
(Folio 24.) which I formerly cited at large, he has 
ſentenced to Eternal Damnation, not only the Diſ- 
{enters of whatſoever Denomination, but thoſe alſo 
who Defend the Toleration. 3 

It is to be hoped, ſome Things which he has vow- 
ed and faid for himſelf in his Defence, may have 
more of Truth in them than this has. 

But, my Lords, to return: The Doctor and his 
Council are agreed that all Diſſenters are Schiſma- 
ticks; conſequently when he Speaks of Schiſm and 
Schiſmaticks, he muſt mean the Diſſenters; and 
then be pleaſed, my Lords, to judge if che Doctor's 
Expreſſions touching the Toleration, and the Diſſen- 
ters, can be ſaid to be dubious; on the contrary, 
whether they are not plain, poſitive and certain. 

Before I enter into this Matter, I cannot but take 
Notice again of that remarkable Paſlage, (Fol. 16, 
and 17.) What could not be gained by Toleration, 
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muſt be brought about by Occafional Conformity; that 
is, what they could not do by open Violence, they will 
not fail by ſecret Treachery to accompliſh. If the 
Church can't be pulld down, it may be blown up; 
and no Matter with theſe Men how it is deſtroped, 
Jo it is deftroyed. My Lords, Is not here a direct 
Aſſertion that the 'Toleration is downright open Vio- 
lence, and Occaſional Conformity ſecret Treachery ? 
Is not here an Aſſertion, that altho* the Toleration 
has not been able to anſwer the End for which it 
was deſigned, (i. e.) to pull down the Church, yet 
Occaſional Conformity may blow it up ? Pray, my 
Lords, What Conſtruction can theſe Words admit 
of, No Matter with theſe Men how it is deſtroyed, [0 
it is deſtroyed ? What Men are here intended? Even 
Diſſenters and Occaſional Conformiſts. 

Is this Paſſage doubtful and ambiguous ? Is here 
any Occaſion for a forced Conſtruction, or an In- 
nuendo ? My Lords, tis moſt fcandalouſly plain, 
and as plainly ſeditious. | . 

Your Lordſhips have obſerved, that neither the 
Doctor, or any of his Council, (one only excepted) 
have taken the leaſt Notice, in his Anſwer of this 
Paſlage : It was produced and given in Evidence 
againſt him, and Twice at leaſt mentioned by the 
Managers. I wonder the Author would not vouch- 
ſafe to explain it, Is not this Silence a Confeſſion 
of his Guilt ? 


The Council that did mention it, was pleaſed to 


ſay, that it rather commended the Toleration, than 
found Fault with it; as if it was ſome Credit to 
the Toleration, which was intended to pull down 
and deſtroy the Church, that it had not done it. 
In what Humour, my Lords, that Anſwer was 


made, to ſo high and Criminal a Charge, I know 


not; the Commons might reaſonably have expected 
a more ſerious Anſwer. But, my Lords, from hence 
we conclude that no Anſwer can be given to it. 
Again (Folio 10.) the Doctor affirms, That who- 
ever preſumes to alter or innovate any Point in the Ar- 
ticles n | the Faith of our Church, ought to be arraigned 
as a Traytor to the State; Heterodoxy in the Doftrines 
of the one, naturally producing, and almoſt neceſſarily 
inferring Rebellion and High 755 
conſequently a Crime that concerns as much the Civil 
Magiſtrate to puniſh and reſtrain, as the Ecclæfiaſti cal. 


Then he goes on, and adds, This Afſertion at firſt 


View, may look like an high-flown Paradox —1 own, 
at firſt View it looked to me ſomething like it, and 
I am not yet convinced but it is ſo. | 

Are not the Diſſenters Heterodox in Opinion? 


Conſequently they are Rebels and Traytors, ac- 


cording to Doctor Sacheverel, and ought to be 
puniſned by the Civil Magiſtrate as ſuch: That is 
to ſay, they are to be hanged as Rebels, and damned 
as Diſſenters. | 

Still, my Lords, we have the Doctor's Word for 
it, he has not betrayed rhe leaſt Want of Chriſtian 
Charity or Moderation. | | 

Many are the Paragraphs in this Libel equally 
obnoxious, and which, like theſe, are too plain to 


admit of any Anſwer. 


My Lords, I ſhall not loſe Time as to the Second 
Head, or Charge, in this Article. Folio 8. you 


will find it aſſerted, as plain as Words can ſpeak, 


that to defend Toleration is the Mark or Characte- 
riſtick of a Falſe Brother; and (Folio 24.) you 
will find his Portion affigned him, with all the reſt 
of the Falſe Brethren, with Hypocrites and Unbe- 
levers, with all Lyars, in the Lake which burns with 
Fire and Brimſtone, with the Grand Father of Falſhood, 
the Devil and his Angels. ; 
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My Lords, The Charge which relates to Arch- 
biſhop Grindal is, That Doctor Sacheverell aferts, 
Queen Elizabeth was deluded by him to the Tolera- 
tion of the Genevian Diſcipline ; and that, to ſhew 
his Reſentment againſt the Archbiſhop for favouring 
Toleration, he calls him a falſe Son of the Church, 
aud a perfidious Prelate. 

The Doctor, throughout his Sermon, is arguing 
with a furious and intemperate Zeal againſt the 
preſent Toleration ; he is repreſenting it as a Law 
that gives Encouragement and Protection to Schiſ- 
matical Impoſtors, Enthuſiaſts, Hypocrites, to a 
Mungril Union of Sects, ro Fanaticks, Rebels, 


Traytors, Atheiſts, Deiſts, Tritheiſts, Socinianiſts, 


to the Principles of Fanaticiſm, Regicide, and 
Anarchy, to Monſters and Vipers, that ſcatter their 
Peſtilence at Noon-day, to Fews, Quakers, and 
Mahometans; in a Word, to all falſe Brethren ; 
and after a great deal more of this unpreſidented 
Language, he breaks out, (Folio 19.) Theſe Charges 
are ſo flagrant aud undeniable, that a Man muſt be 
very weak, or ſomething worſe, that thinks or pretends 
the Diſſenters are to be gained, or won over, by any 
other Grants or Indulgence, than giving up our whole 
Conſtitution. | EY 

Hawve they not, ſays he, ever fiance their unhappy 
Plantation in this Kingdom, by the Interceſſion of that 
falſe Sen of the Church, Biſhop Grindall, always impro- 
ved, and riſe upon their Demands in the Permiſſion ef 
the Government. | 

My Lords, I would fain know whether Doctor 
Sacheverell, by theſe Words, 4 Man muſt be weak, 
or worſe, that thinks the Diſſenters are to be won by 
any other Indulgence than giving up our whole Conſtitu- 


tion, could mean any other than the preſent Difſent- 


ers, and that Indulgence which is at preſent afford- 
ed them. 3 

In the very Line following he calls them Clamo- 
yous, Inſatiable, and Church-devouring Malignants; 
and then proceeds in the Words I have mentioned: 
Hive they not, (i. e.) the Diſſenters, ever fince their 
unhappy Plantation in this Kingdom, by the Interceſ- 
fron of that falſe Sou of the Church, Archbiſhop Grin- 
dall, improved and riſen upon their Demands in the 
Permiſſion of the Government. 

The Prifoner's Defence has explained this Paſ- 
ſage; they were barely permitted or ſuffered, he 
ſays, for a Time by Queen Elizabeth, but they have 
improved and riſen upon their Demands, till in this 
Age they have obtained an Indulgence by A& of 
Parliament, and this Act of Parliament is manifeſtly 
what the Doctor has taken Offence at. 

Then he goes on Inſomuch, ſays he, that 
Queen Elizabeth, who was deluded by that perfidious 


Prelate, to the Toleration of the Genevian [Diſcipline, 


feund it ſuch an headſtrong, encroaching Monſter, 
that in Eight Years ſhe found it would endanger the 
Monarchy, as well as the Hierarchy: And, like a 
Queen of true Reſolution, and pious Zeal for both, 
pronounced them Fattious, and ſuppreſs'd them by 
wholeſome Severities. | 

My Lords, I think we ſhould have been wanting 
in that Duty we owe to the Memory of that great 
Prelate and Father of the Church, who was ſo con- 
ſiderable in eſtabliſning the Reformed Religion, had 


we not taken Notice of theſe harſh and unjuſtifiable 


_ Expreſſions. 

Doctor Sacheverel ſpeaks of them as carrying an 
undue Aſperity, but ſuch as he hopes may be for- 
given, ſince it was neceſſary, he pretends, that ei- 
ther Queen Elizabeth, or that Archbiſhop, muſt 
bear the Blame; and he rather thought it reaſonable 
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to charge it on the Archbiſhop, than to ſuffer it to 
lye at the Queen's Door. | 

My Lords, your Lordſhips will obſerve, that all 
the Anſwer he has given to this Part of the Charge 
is, as if the Commons had impeached him for being 
too free with Archbiſhop Grindall, for uſing, as he 
calls it, an undue Aſperity of Expreſſion towards 
him. £ | | 

But your Lordſhips will diſcern that this Paſſage 
is made uſe of in our Charge, to ſhew that the Dij.- 
ſenters are repreſented as headſtrong and encroach- 
ing Monſters, dangerous to the Monarchy, as well 
as the Hierarchy ; and the Example of Queen Eliza- 
beth is produced, to ſhew how neceſlary it is by 
wholeſome Severities to ſuppreſs them. 

Are any ſtrained Conſtructions or Innuendo's ne- 
ceſſary to apply this Evidence to the firſt and main 
Head of the Charge, which is, That Doctor Sache- 
verell aſſerts and maintains, That the Toleration i; 
unreaſonable, and the Allowance of it unwarrant- 
able ? | 

My Lords, Before I take my Leave of this Head, 
I cannot forbear ſaying upon this Occaſion, that ſure 
I am the Toleration is not ſo dangerous to the Mo- 
narchy, as is this late Notion of an Hierarchy to 
the Supremacy of the Queen's Majeſty ; which how- 
ever I hope ſhall be continued and preſerved in the 
Crown of England, for the Peace and Safety of the 
Church as by Law eſtabliſhed, to all Poſterity. 

My Lords, to the next and laſt Part, which re- 
lates to the Thundring out Eccleſiaſtical Auathema's, 
the Defence is, That thoſe Anathema's are not intend- 
ed againſt the Perſons intitled to the Toleration. 

To this I anſwer : He is particularly ſpeaking, in 
this Part of the Libel, of the Schiſmaticks and Diſ- 
N 3 expreſly names them in theſe Words, 

Fol. 25. 5 

And yet if our Diſſenters had lived in thiſe Times, 
they would have branded him as an intemperate, hat 
aud furious Zealot. Schiſm and Faction are 
Things of impudent and encroaching Natures, they 
thrive upon Conceſſions, take Permiſſion for Power, and 
advance a Toleration immediately into an Eſtabliſhment, 
Are not the Diſſenters here expreſly named? 
Are we not to underſtand the Words Schiſin and 
Faction, as coupled with Toleration, to be meant of 
the Diſſenters, and of them only ? Sure this is too 
plain ro admit of any Doubt. 

Then, my Lords, he proceeds; And are there- 
fore to be treated like growing Miſchiefs, or infecti- 
ous Plagues, kept at a Diſtance, left their deadly Con- 
tagion ſpread. Let us therefore have no Flu 
with theſe Works of Darkneſs, but rather reprove 
them: Let our Superior Paſtors do their Duty, in 
Thundring out their Ecclefiaſtical Anathema's, and let 
any Power on Earth dare reverſe a Sentence ratified in 
Heaven. | | 

My Lords, Is here one Word of Hereſies, Blaſ- 
phemies, and the reſt of thoſe enormous Offences, 
to which the Doctor would have theſe Anathema s 
relate? No, there is nothing to be found here but 
Diſſenters, Schiſm, and Toleration. 

If theſe Anathema's are to be underſtood (as cer- 
tainly they are) to extend to Perſons entitled to To- 
leration; then, my Lords, that Air of Inſolence 
that concludes the Period is explained. 3 

Let our Superior Paſtors do their Duty; that 1s 
to ſay, let them exert themſelves, and Thunder out 
their Anathema's, and let any Power on Earth dare 
reverſe them. 1 0 N 2 

Theſe Words, my Lords, ſeem too big and migh- 
ty, to mean any little or ſubordinate Power, 2 


Thus have we ſupported, and made good the ſe- 
veral Charges contained in the Second Article. 

My Lords, As the Commons are fully ſenſible 

how neceſſary it is to ſupport the Honour and Juſtice 
of the Revolution, to which we owe no leſs than the 
ineſtimable Bleſſing of Her preſent Majeſty, the 
Guardian Angel of this Church and State, the future 
Expectation of a Proteſtant Succeſſion, the Religi- 
on, Laws, Rights, and Liberties of the Britiſh Na- 
tion; ſo are they thoroughly convinced that the 
Peace and Welfare, the . Security and Strength of 
the Kingdom in great meaſure depend upon the in- 
violable Preſervation of the Act of Foleration, which 
has been moſt maliciouſly and ſeditiouſly traduced and 
mitrepreſented by Doctor Sacheverell, | 


Y Lords, It is my Part to trou- 


Mr. Thompſon. ble your Lordſhips with a 


Reply to ſuch Anſwers as have been offered to the 


Third Article of this Impeachment ; and notwith- 
ſanding what has been ſaid by the Council, what 
has been produced in Evidence; and what has been 
alledged by the Doctor himſelf to move your Lord- 
ſhips Compaſſion, I am concerned, even for his 
Sake, that I can obſerve it to your Lordſhips, That 
the Charge in this Article remains entirely unan- 
ſwered. 

Before I enter into the Particulars, I muſt ob- 
ſerve to your Lordthips, that if there were any 
doubtful, or any the leaſt favourable Conſtruction 
to be made of ſome Paſlages in this Sermon, the 
Commons would not have given your Lordſhips 
this Trouble, nor the Doctor an Opportunity of 
cenſuring their Impeachment as a hard-hearted and 
uncharitable Proſecution. | 

My Lords, I cannot but think it very ungenerous 
to inſult any Man in Mifortunes, or to treat one in 
his Condition with Scorn and Indignity ; neither 
have I, or ſhall I be guilty of it; but I muſt take 
leave to ſay, that no other Interpretation can be 
made of ſome Paſſages applicable to this Head, but 
what is Criminal, ſince ſo many Learned Council, 
ſince fo many Able Heads who have aſſiſted the Do- 
Gor in his Defence; nay, ſince he himſelf, who 
ſhould know beſt his own Meaning, has nor been 
capable of giving the leaſt Colour or Pretence of any 
Conſtruction of them in his Favour. | 

Whatever Pity your Lordſhips may be inclined to 
in your private Capacities, for any one who has (I 
cannot {ay through Inadvertency) brought himſelf 
into Affliction, whatever Diſpoſitions you may have 
to Mercy, yet I need not ſay, that there is a Com- 
paſſion, a tender Regard due to the Welfare of your 
Country, a Care incumbent on you to ſuppreſs 
what has the leaſt Tendency to Sedition, and the 
_ Diſturbance of the Publick Peace of the Kingdom, 
and that theſe important Truſts have a Claim to your 
Lordſhips Juſtice, preferable to any private Concern 
whatſoever. 

Not to detain your Lordſhips any longer in Gene- 
rals, I ſhall proceed to ſtate the Charge and Defence, 
that your Lordſhips may have a View of the In- 
lufficiency of the latter. My Lords, the Charge is, 
„ Thar the Doctor ſuggeſts and maintains, that the 
Z Church of England 1s in a Condition of great Pe- 
„ vil and Adverfity under Her Majeſty's Admini- 

ftration” : He denies that he ſuggeſts any Danger 
to the Church, only from Vice, Infidelity, Blaſphe- 
my and Hereſy, but not at all from or under an 
Part of Her Majeſty's Adminiſtration. 85 

The firſt Paſſage I produced to your Lordſhips, to 
prove the Charge, was in Page the 5th ; I muſt beg 
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leave to trouble your Lordſhips with reading it 
again, becauſe it may be neceſſary; Tho' it were 
* very obvious to draw a Parallel here betwixt the 
* ſad Circumſtances of the Church of Corinth for- 
* merly, and the Church of England at preſent, 
wherein our Holy Communion has been rent and 
divided by Factious and Schiſmatical Impoſtors ; 
her pure Doctrine has been corrupted and defiled, 
her Primitive Worſhip and Diſcipline prophaned 
* and abuſed, her Sacred Orders denied and vilified, 
* her Prieſts and Profeſſors (like St. Paul) calum- 
** niated, miſrepreſented and ridiculed, her Altars 
and Sacraments proſtituted to Hypocrites, Deiſts, 
* Socinians and Atheiſts ; and this done, I wiſh I 
could not ſay without Diſcouragement, I am ſure 
with Impunity, not only by our profeſſed Ene- 


cc 
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* Friends and falſe Brethren. | 

The learned Council pretended to ſhew, that moſt 
of theſe Calamities attending the Church, proceed- 
ed from the Blaſphemous and Heretical Books and 
Pamphlets produced to your Lordſhips, and that 
the Doctor meant them to be the Cauſe of the Dan- 
ger he ſuggeſts: Now, pray my Lords, how can 
that Conſtruction be made? Huw can this be con- 
ſiſtent with the Doctor's Aſſertion, that all this is 
done, not only by profeſſed Enemies (which every 
Body will agree takes in the Infidels, Blaſphemers 
and Hereticks) but by pretended Friends and falſe 
Brethren? When I took the Liberty to obſerve on 
this Paſſage, I ftated it thus ; Who could proftitute 
Altars and Sacraments to Hypocrites, Deiſts, Soci- 
nians, and Atheiſts, but ſome of the Doctors's own 
Order? And who were to puniſh thoſe Crimes ? 
Who could they be that did not diſcourage them, 
but ſuffered them to be committed with Impunity, 
but his Ecclefiaſtical Superiors ? And that they were 
Part of Her Majeſtys Adminiſtration, no Body 
could deny. 

Now what Anſwer, my Lords, was given to 
this? To the firſt Part of this Paragraph, about 
rending the Communion by Schiſmatical Impoſtors, 
and fo to the other Particulars, till the laſt, it was 
ſhifred off to the profeſſed Enemies, the Infidels, 
Blaſphemers and Hereticks, Diſſenting Teachers, 
and Popiſh Prieſts, but nothing laid to the falſe 


Brethren, who, the Doctor ſays, neither Puniſh nor 


Diſcourage. But when the learned Council came 
to the laſt Calamity of the Church, that of pro- 
ſtituting the Altars and Sacraments, Cc. they are 
pleaſed to make Occaſional Conformiſts their A- 
theiſts, &c. that receive the Sacraments ; but as to 
the Charge of arraigning the Perſons that do not 
diſcourage or puniſh thoſe who proftitute Altars to 
Atheiſts, &c. they thought fit to ſlide it over, and 
not to ſay one Syllable to it; they did not ſo much 
as mumble this Thiſtle, and the others but very ten- 
derly. Pray, my Lords, in the Interpretation I 
make, where 1s there any foreign Intendment, any 
forced Conſtruction, or ſtrained Inference againſt 
the Doctor's expreſs Words, and poſitive Aflerti- 
ons? Let every candid Reader, without Prejudice, 
impartially conſider the Meaning of this Paſlage ; 
Is this a Danger ſuggeſted from Books or Pam- 
phlets? Or is it not a plain and direct Invective a- 
gainſt thoſe Perſons in the Church, who are charged 
with being the Occaſion of theſe Dangers to the 
Church by their Remiſsneſs in their Duty, not on- 
ly in not puniſhing, but not ſo much as diſcouraging 
thofe Crimes: And to whom can his lazy Defenders 
within relate, but to the ſame Perſons, thoſe that 
are within the Church, and to protect it? K 
ut 


mies, but, which is worſe, by our pretended 
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But if it were true, that Altars and Sacraments 
were thus proſtituted, why muſt the World be told 
in this Manner of it? Tho' it is the Duty of a Cler- 
gyman at all Seaſons, and in all Places, as one of 


the Doctor's Council was pleaſed to ſay, to preach 


againſt Vice and Infidelity, Immorality and Pro- 
phaneneſs; yet ſure none will ſay, that he is to revile 
his Superiors, and charge them in this Method 
with their want of Duty, and Care for the Church : 
What other End muſt ſuch licentious Reproaches 


produce, but a Contempt of their Perſons, a leſſen- 


ing the Dignity of their Order, and a Diminution 
of that Character which gives them the Capacity 


of doing Good in the World whilſt they preſerve a 


Veneration and Eſteem, but which muſt ceaſe when 
they meet with the contrary ? The Doctor was fo 
ſenſible of this, when he mentioned it as his own 
Caſe, that he thought the very Imputation of a 
Crime to any of his Function, tho' acquitted of it, 
muſt leave a Scar ſo as to blemiſh his Character; 
ſure then he ought to have uſed the utmoſt Caution, 
before he preached or publiſned this Sermon, and 
to have conſidered the pernicious Conſequences of 
reviling thoſe in Authority. If, as he was pleaſed 
to ſay, ill treating of him, who was an Ambaſla- 
dor of Chriſt, was deſpiſing Chriſt himſelf; ſure 
it cannot be thought an unnatural Inference, if Her 
Majeſty is ſaid to be reviled, by reflecting on thoſe 
who act under Her Commiſſion, and are Part of 
Her Adminiſtration. 

The ſecond Paſſage I troubled your Lordſhips 
with, is in Page 16; he had been talking of the 
Comprehenſion and Union of the Church and Diſ- 
ſenters, and giving a great many hard Names to it ; 
which Deſign your Lordſhips know had its Riſe from 
a Commiſſion under the Great Seal from his late 
Majeſty to ſeveral Lords, Biſhops, and other learn- 
ed Divines, who were to conſider of proper Me- 
thods to accompliſh it: But he thanks God, that 
Providence had blaſted the long projected Scheme 
* of theſe Eccleſiaſtical Achitophels; with other 
ſcurrilous Reflections on the Deſign, and thoſe con- 
cerned in it; and then he ſays, That ſince this 
© Model of Univerſal Liberty and Coalition failed, 
* and theſe falſe Brethren could not carry the Con- 
* venticle into the Church, they are now reſolved 
* to bring the Church into the Conventicle, which 


© will more plauſibly and ſlily effect her Ruin; what 


could not be gained by Comprehenſion and To- 
* leration, muſt be brought about by Moderation 
© and Occaſional Conformity; that is, what they 
* could not do by open Violence, they will not fail 
© by ſecret Treachery to accompliſh. If the Church 
© can't be pulled down, it may be blown up; and 
* no Matter with theſe Men how tis deſtroyed, ſo 
* thar it is deſtroyed. | 

Now pray, my Lords, where is the forced Con- 
ſtruction to make the Doctor in this Paſſage ſpeak 
of Perſons in Church and State who endanger the 
Church, and not of Books and Pamphlets, Vice, 
Infidelity, Cc. ? | 
He is on his ſecond general Head of the Perils 
of Falſe Brethren in Church and State, and of thoſe 


Perſons who could not accompliſh the Deſtruction 


of the Church by the Comprehenſion, but were 
doing it another Way, by Occaſional Conformi 
and Moderation; I do not know that either of cheſs 
are condemned by the Law for Vice, Infidelity, Blaſ- 
hemy, Hereſy or Prophaneneſs ; be that as it will, 
tis from the Perſons in Church and State the Dan- 
ger is ſuggeſted to ariſe, and who, as he is pleaſed 
to ſay, make ule of theſe only as means to blow up 
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9 Ann, 
and deſtroy the Church: But then I ſu 

Perſons in the Church muſt be —— aug 
ly the moſt inferior, and ſo nc Reflection on 8 
Adminiſtration: As Men of Characters and Stati. 
ons in the State were conſtrued to be Conſtables. 
Exciſe - Men and Cuſtom-Houſe Officers, fo theſe 
Perſons who were to bring about the Comprehenſion 
and are now blowing up and underminins the 
Church in another Manner, muſt be Church War. 
dens, Pariſh-Clerks and Sextons. Theſe Sort of 
Conſtructions by the Doctor's Learned Council 
are ſo eaſy and natural, that I muſt agree with Ba 
Obſervation, that they have not much Argument 
Learning or Eloquence to ſupport them. 5 

And I cannot but obſerve a very extraordinar 
Method of anſwering this Paſſage and the next 4 
one of the Learned Council ; he is pleaſed to 4d 
Two other Paſſages in the Sermon, which were ne. 
ver mentioned by me, or any of the Managers of 
this Article; and with very ſtrenuous Zeal he ex- 
plains thoſe Paſſages by chiming in with the Do 
ctor, in charging Occaſional Conformiſts, with A. 
theiſm, Deiſm, and the worſt of Crimes; ang 
then he concludes, that the Doctor, in thoſe Paſſa- 
ges he cited, has not aſſerted the Church to be in 
Danger under Her Majeſty's Adminiſtration ; but 
not one Syllable to this Paſſage, which I cited in 
Page the 16th. | | | 

The third Place I troubled your Lordſhips with, 
was in the 18th Page; his Words are © Falhood. 
* always implies Treachery; and whether that is 
4 2 Qualification for any one to be truſted, eſpeci- 

ally with the Guardianſhip of our Church or 
* Crown, let our Governors conſider :” Theſe 
Words ſpeak fo — they need no Comment, nor 
have they offered at any Explanation of them; they 
muſt relate to Perſons, and can have no Reference 
to Books or Pamphlets, Blalphemies or Hereſies, Cc. 
by any Conſtruction whatever. 

The Fourth Paſſage, my Lords, was in Page the 
2oth ; he is talking of Dangers from National 
Sins, which are occaſioned by Diſſenters and Fall: 
Brethren ; and then he ſays, And now are we un- 
** derno Danger in theſe deplorable Circumſtances? 


cc 


©. Muſt we lull our ſelves under this ſad Repoſe, 


cc 


= and in ſuch a ſtupid lethargick Security em- 
, brace our Ruin 2 I pray God we may be out 
5 of Danger ; but we may remember the 
„ Kings Perſon was voted to be fo, at the ſame 
Time that his Murtherers were conſpiring his 
* Death. 

The Subſtance of the Charge in this Paſſage, is 
an Intention to refle& on the Members who voted 
the Church to be out of Danger, by the Compari- 
ſon and Alluſion to the Vote relating to the King: 
The Meaning ſeems evidently, that though the King 
was voted to be out of Danger, yet he was not 
out of Danger ; and ſo, though the Church was 


voted out of Danger, yet the Church was then, 


and is ſtill in Danger: But whether he meant 
it of the Members that paſſed that Vote, is the 
ueſtion; he ſays he only meant it according to 
his Notion of that Vote of the King, that thoſe 
not privy to the Deſign againſt him voted him ſafe, 
whilſt others conſpired his Murther ; ſo when the 
Members voted the Church of England to be in no 
Danger under Her Majeſty's Adminiſtration, it was 
none of them, but others that were conſpiring her 
Ruin, | | 
The Doctor was pleaſed. to ſay too, That that 
Vote was a Year and half before the King's Death, 


and that there were not a Tenth Part of thoſe 
TT | Members 
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Members who voted the King ſafe, the reſt be- 
ing turned out, and no Houſe of Lords: Be that 
as it will, they were the ſame Parliament that 
roted the King out of Danger; and they that con- 
ſpired his Death, were Part of thoſe who voted 
him ſafe, and who turned out the reſt to accom- 
pliſh their Deſigns: And though the Parallel ſhould 
not run ſo as to reflect on both Houſes of Parlia- 
ment, and all the Members, yet if it glances at 
ſome of them, and was ſo intended, it is a Cir- 
cumſtance of Aggravation, and that is the only In- 
tent of its being Part of the Article; and I cant 
but think the Doctor was apprehenſive of ſome Re- 
gection of that Kind, for he ſays immediately the 
very next Words, That he hopes what he has 
“ ſo freely ſpoken will not give Offence: If he had 
not a View to that Vote of the Danger of the 
Church, there was no Occaſion for that Apology. 

Te fifch and laſt Place I troubled your Lord- 
ſhips with, was in the laſt Page, where there were 
ſome Pathetical Expreſſions which the Doctor choſe 
out of the Scripture, and managed them with others 
of his own, ſo as to repreſen: the Church to be in 
the utmoſt Peril ; he mentions nothing of Vice, 
Blaſphemy or Infidelity. © But that ſhe lies Bleed- 
* ing of the Wounds ſhe has received in the Houſe 
« of her Friends” : He cited the Lamentations for 
it, but there being no ſuch Text there, I took the 
Liberty of ſaying it was a Lamentation of his own 
making. | 

I ſhould not trouble your Lordſhips any more 
as to this Particular, but that I am in ſome meaſure 
| obliged to vindicate my ſelf from what one of the 
Learned Council hinted upon this Occaſion ; he was 
pleaſed to ſay in the Defence to the firſt Article, he 
was as much at a Loſs to find out a Paſſage in the 


Sermon, as one of the Managers was to find the 


Text in the Lamentations. Though, my Lords, this 
is but a Triflle to the Thing in Queſtion before your 
Lordſhips, yet ſince that Learned Gentleman was 
pleaſed to triumph, as he if had me ſure and unan- 
ſwerable on this Point, I beg your Lordſhips Indul- 
gence that it may appear which of us is in the 
right. c 

The Doctor cited that Text to be in the 2d of Lam. 
Ath. 1 looked through the Lamentations, therefore 
knew J might venture to ſay what I did; I have 
looked over it again, and am ſure there is no 
ſuch Text there. It gave me Occaſion to read and 
reflect on the other Texts cited by the Doctor in 
the Prophecy of Zachariah, the 13th Chapter, 
where there are ſome Words that I ſuppoſe are 
meant, though I could not but obſerve the Doctor 
to be very unhappy in the Choice of his Scripture, 
this as well as others being directly contrary to his 
Purpoſe. "The Words cited are in the 6th Verſe, the 
| two preceeding Verſes explain them; the Subject 
Matter was falſe Prophecy. In the 4th Verſe tis 
ſaid, I: fhall come to paſs in that Day, that the Pro- 
phet ſhall be aſhamed, every one of his Viſion, when 
he has propheſied. In the 5th Verſe the Prophet 
is to deny that he is a Prophet, and ſay he is a 
Husbandman , and no Prophet. And in the 6th 
Verſe he is asked where he received his Wounds? 
He anſwers, in the Houſe of his Friends : So that 
he retains the Character of a falſe Propher all a- 
long ; and what he fays in each Verſe is equally 
true, and conſequently that the Wounds he re- 
ceived were not in the Houſe of his Friends. 
Whatever may be thought of the Doctor in this 
Matter, I think I may conclude, that his Learned 
Council had his Scripture by Hearſay, or elſe he 
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would not have triumphed when he had ſo little 
Reaſon. There was a Diſpute, my Lords, not ma- 
ny Years ſince, between Two Learned Divines 


of our Church, about the Rights of our Convoca- 


tion ; one inſulted the other for his Ignorance in the 
Common-Prayer Book; but upon Examination it 
appeared, that he who triumphed moſt, was moſt 
ignorant of what he charged on the other : Whether 
this Caſe is not ſomewhat applicable, I ſubmit to 
your Lordſhips. 

Having done, my Lords, with the ſeveral Paſ- 
ſages made uſe of to maintain this Article, I think I 
may ſay the Charge contained in it, (That the Do- 
ctor aſſerts the Church to be in Danger, not only 


generally, or ſo as to be meant from Vice, Infide- 


lity, Schiſm or Hereſies, Blaſphemy or Prophane- 
neſs, but from under Her Majeſty's Adminiftra- 
tion), is not only affirmed, but ſtrongly proved. He 


is not charged here with ſpeaking contrary to his 


Words, or with Negative Crimes, nor is his 


Silence, as he was pleaſed to ſay, made Crimi- 


nal. 

I muſt now beg leave to obſerve a little on the 
Evidence produced on the Doctor's Behalf, and in 
his Defence to this Article. Your Lordſhips had a 
Collection of many ſcandalous Books and Pam- 


phlers, drawn from Obſcurity, to be republiſhed - 


to the World, for the more effectual ſuppreſſing 
Blaſphemy and Prophaneneſs : And ſince the Do- 
&tor's Council forbore to mention the Particulars, 
I ſhall not enter into them ; only in general I 
think I may ſay, that they have been proved to 


be no way material to what is in iſſue before your 


Lordſhips: But it may not be improper to take 
Notice, that moſt of theſe Books appeared to 
have ſtolen into the World, and the Authors ſtill 
concealed ; ſome of them Printed in Holland ſeven- 
teen Years ago, and others Publiſhed ſince the Do- 
Ctor's Sermon : And for the Obſervators, and Rights 
of the Chriſtian Church, tis well known the Au- 
thor of one, and Publiſher of the other have been 
Profecuted ; ſo that theſe cannot be ſaid to be to- 
lerated with Impunity, nor meant as the Provoca- 
tion for the Doctor's Cenſure. 

I am ſorry there are any of theſe prophane and 
impious Pamphlets: There are ſome others too 
that have been publiſhed within this Seventeen 
Years, which might have been taken notice of, 
but J don't find them in the Doctor's Catalogue. 
There was a blaſphemous Sermon preached and 
publiſhed by Doctor Binks ; Mr. Dodwell's Charge 
of Schiſm, and unbiſhoping moſt of the preſent Bi- 


ſhops ; the ſame Gentleman's Baptiſma! Union of + 


the Spirit, or his No Immortality of the Soul ; and 
one Mr. Lefley's Project of uniting ours and the Gal- 
lic Church. Whether theſe Books were thought 
by the Doctor to tend to the right Eſtabliſhing our 


Church and true Religion, I need not fay, but I 


do think they were worthy his Notice, and may 


vie with moſt in his Collection; and if he had 


been ſo incenſed againſt erroneous Doctrines, it 
had been a worthy Task ſure, and well becoming 


his honeſt well-meaning Zeal, to have endeavoured _ 


a Confutation of them; then his Aſperity in re- 
buking, his harſh and vehement Expreſſions, would 
not have been ill employed: But, inſtead of this, 
to turn his Violence againſt his Superiors, for nor 
Puniſhing what, it may be, they never heard of ; 
and to lay the Danger from theſe Doctrines at their 
Doors, is not to be juſtified by any pretended Pro- 
vocation of this Kind whatſoever. 
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There was another Piece of Evidence produced 
to your Lordſhips, tome Proclamations againſt Im- 
morality and Prophaneneſs: If there is any Thing 
to be inferred from them in the Doctor's Favour, 1 
muſt own I can't conceive it Becauſe the Queen 
commands the Magiſtrates to put the Laws in Exe- 
cution, therefore every private Divine may arraign 
his Superiors for a ſuppoſed Negle& of their Duty, 
as often as he thinks fit; I ſay, I don't underſtand 
this Inference, but I can ealily apprehend' the Con- 
ſequence to all Governments that will ſuffer ſuch 
Preſumptions. | | 

The Doctor himſelf was pleaſed to ſay, That one 
of the Dangers of the Church mentioned by him 
was forgot by the Managers, that was from Pa- 
piſts and their Emiſſaries: I will do him the Ju- 
ſtice to remember, that he has beſtowed ſix Lines 
on this Danger, but Twenty-ſix large Pages on the 
Danger from thoſe in Church and State. Then it 
was ſaid, that the Doctor prays for the Queen, has 
taken the Oath to the Queens, and therefore he 
could have no Intention to reflect on Her Majeſty, 
or any Part of Her Adminiſtration either in Church 
or State. And the Doctor in his own Speech was 
pleaſed to acknowledge Her Majeſty to be a Nur- 
ling · Mother to the Church: But I could not obſerve 


one Syllable to the Reverend Fathers of the Church, 


of his Opinion of their Care of it: I could hear him 
admoniſh that Venerable Bench of the Guilt of de- 
parting from the Church, and abandoning the Prin- 
ciples of the Church, if they ſhould puniſh him, a 
true Son of the Church, for Preaching the ſame 
Doctrine with theirs; as if there was no manner of 
Difference whatever. 

It ſeems, my Lords, very ſtrange, that after a 


Charge of this Nature of Reflection upon his Ec- 


cleſiaſtical Superiors, that, after having ſtudied ſo 
much Submiſſion, he ſhould not prevail with him- 


ſelf for ſo much as a Compliment on this Oc- 


caſion. Such Behaviour ſeems to need no Expla- 
nation. I ſhould be very unwilling to recollet any 
of the Doctor's charitable Opinions of his own 
Brethren, who, as he is pleaſed to ſay, can ſacri- 
fice their ſolemn Declarations and Oaths to Com- 
plaiſance and Preferments. I would be ſo charitable 
as to believe well, and think favourably of all Men; 
but when the contrary does ſo manifeſtly appear, 
it would be Injuſtice to the reſt of Mankind not to 
judge accordingly. It would be a Remiſſneſs and 
Negligence of Duty, juſtly blameable, if we were 
to ſhut our Eyes, and reſolve not ſee what ſo evi- 
dently threatens the Peace and Quiet of the King- 
dom. If Men muſt be allowed to vent their Diſ- 
pleaſure at ſuch Proceedings of their Governors 


which do not ſuit their particular Humours, what 


muſt become of the Credit and Reputation of any 
Government, which is ſo neceſſary to preſerve it ? 

Your Lordſhips have heard a great many Obje- 
ctions againſt [mmmuendo's, that they are dangerous 
Things, and never encouraged ; and that your 
Lordſhips have been pleaſed to ſnew your Diſlike 
of them. I ſhall not ſcruple to own, that to lay a 


Meaning to a Man when his Words will not bear it, 


to make any invidious Conſtruction when it will ad- 
mit of a favourable one, I can neither approve or 


deſire. But becauſe the extreme or ill Uſe of any 


Thing is not to be allowed, that therefore you muſt 
never apply it at all, is ſuch Logick and Law as I 
have not been uſed to. 


My Lords, In the Caſe de Libellis Jamofts, cited 


by the Doctor's Council, your Lordſhips will find, 


that if only plain politive Aſſertions are Libels, 
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there will be no Fence againſt the Eny 
lice of wicked Spirits: And if the Law ce 
ed every private Man's Reputation, fo as not 5. 
be blaſted by oblique Turns and ſcandalous In. 
nuations, it would be very hard if thoſe in 3 
rity ſhould be expoſed to the Virulence of every dif. 
contented Humouriſt. Malice will: never want 
Pretence, or Means to convey Scandal and ae 
by fly Parallels and Alluſions, which may do e 11 
Miſchief with poſitive Aſſertions: But I rd 
ſerve to your Lordſhips, That there are not onty 
oblique Inſinuations, but poſitive Aſſertions. 5 
Not only thoſe Paſſages which I have pro- 
duced which are expreſs, but the whole Scope and 
Tenor of his Sermon, relates to the Peril of the 
Church from Perfons in Church or State, and not 
thoſe evaſive Shifts of Vice and Infidelity, Books 
and Pamphlets. If the Doctor had only rebuked 
Immorality, Blaſphemy, Prophaneneſs and Jrrelj. 
gion, he might ftill have attended his Flock, and 
they not have been brought to attend him; nor 
would he have been thought to arraign the Reſolu- 
tion of the Parliament. But for him to take upon 
him to cenſure and expoſe his Superiors, and to in- 


ſinuate into the Minds of the People the Danger of 


the Church from thoſe Perſons who have the Pro- 
tection of it, is no likely Method to ſuppreſs Immo- 
rality and Prophaneneſs, and is directly contrary to 
the Words and Intent of the Reſolution of your 


Lordſhips and the Commons. 


To what End the Doctor has thought fit thus to 
diſperſe his Sermons, may be eaſily imagined; and 
your Lordſhips cannot be unacquainted with the 
Hiſtory of a Neighbour Nation, what temporal Ends 
were to be accompliſhed by a loud Outcry of Dan- 
ger to the Church, the Church, Religion and the 
Church. Whether that will not bear a Parallel with 
the groundleſs Clamours which have occaſioned many 
of our preſent unhappy Diviſions, I ſubmit to your 
Lordſhips. 


It remains, my Lords, that I anſwer one of the 
Learned Council, what the Nature of this Offence 
is: I ſhall only tell him in the Words of your Lord- 
ſhips and the Commons Reſolution, made publick 
by Her Majeſty's Proclamation, © That whoever 
creates unreaſonable Diſtruſts, and groundleſs 
* Jealouſies'in the Minds of the People; whoever 
* diſtracts the Kingdom by falſe and ſeditious 
* Rumours of the Danger 4 the Chureh, to cover 
© Deſigns they dare not own ; whoever goes 
about to inſinuate that the Church is not in a ſafe 
© and flouriſhing Condition under Her Majeſty's 
* happy Adminiftration, is an Enemy to the Queen, 
* the Church, and the Kingdom”. Which, in 
ether Words, is, Againſt the Law, againſt the 
Temple, and againſt Cæſar has he offended. 

Nay, my Lords, Has not this bold Offender 
gone yet farther > Has he not told your Lordſhips 
at your own Bar, 'That notwithſtanding the Tole- 
ration, the Diſſenters are Schiſmaticks, and liable to 
Spiritual Cenſure ; that by continuing the Indul- 

ence to them, you countenance Schiſm ; and that 
while Schiſm is continued, the Church muſt be in 
Danger ? So that reſolve what you pleaſe, and make 
what Laws you will in their Favour, he muſt {till 
thunder out his vehement Anatbema's againſt them, 


as dangerous to the Church. 


— 


* His Pariſhioners part of the Mob that attended him to and from 
his Tryal. | 


This, 
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This, my Lords, is a Specimen of that Indepen- 
dency of the Church that of late has been ſo much 
ſtruggled for; and which, if not confuted in time 
by Authority, may ſoon devour the Supremacy and 
the State. And ſince the Doctor has and does ſtill thus 
preſume to deſi e and arraign the Reſolution of your 
Lordſhips and the Commons, he is properly before 
this Tribunal; and I may apply to him the Saying 
to a Goat browſing on a Vine, and which was ap- 
plied to one of another Function upon ſuch an Occa- 
lion, who had defied the Power of Parliaments? 


Rode Caper vitem tamen hinc cum ſtabis ad Aras 
In tua qu od fundi Coraua poſſit, erit. 


My Lords, The Commons are ſo fully aſſured of 
your Lordſhipps Wiſdom and Juſtice, that they can- 
not queſtion hut your Determination in this Proceed- 
ing will be 'to their Satisfaction ; therefore I ſhall 
rrouble you no farther, but ſubmit to your Lord- 
ſhips Judgment. | 


Y Lords, Having already, by 

Command of the Commons, 
endeavoured to make good the Fourth Article of this 
Charge; It is now my Duty to ſupport, what I 
offered befor e, both againſt the particular Objections, 
and the ge neral Rules, propoſed or inſinuated by the 
Council, oi the Priſoner, | 

The fir ſt Thing I attempted to prove by particular 
Paſſages, was the ſecond Clauſe of this Article. 

* 'Thr.t Doctor Sacheverell ſuggeſts, That there 
& are I ſen of Characters and Stations in Church and 
State, who are Falſe Brethren, and do in them- 
ſelves weaten, undermine and betray, and do en- 
& court ige and put it in the Power of others, who are 
ce prof eſſed Enemies, to overturn and deſtroy the Con- 
* ſtitt tion and Eſtabliſhment. 

Tris I thought would be plainly made out, if 1 
coul«1 ſhew theſe Two Things : 

1., That the Doctor has aſſerted, in expreſs 
Ter ms, of all Falſe Brethren in general, that they do 
in themſelves weaken, undermine and betray, and do 
ene ourage and put it in the Power of others, who are 
proj leſſed Enemies, to overturn and deſtroy the Conſtitution 
aua Eftabliſhment. And, 

2. That he charges Perſons of Characters and Sta- 
tions with Falſe Brotherhood. 


Serj. Parker, 


1\pprehending the Couſequence clear, that if theſe. 


Two Things were aſſerted by the Doctor, the 
Cha rge was juſt. 

L uſed likewiſe ſome farther Proofs, which I ſhall 
not need repeat. 3 

B eſides ſome little Cavils as to the Two Propoſi- 
tion s, which I ſhall take Notice of by the way; 
gretit Complaint is made, often repeated, and much 
ex 'gerated, that J have brought together theſe Two 
Pra poſitions, that are twelve, or nine, or at leaſt 
ſewen Pages afunder. | 

ly Lords, I took Notice of this Trifling Ob- 
jecthion before 3; and what I ſaid to it, neither the 
Drciftor nor his Council have attempted to Anſwer. 

Nut they all ſeeming to lay the greateſt Streſs up- 
on this Part, and the Council every one repeating 
it, I beg Leave to ſtate once more how that Matter 
ſtands. | | 
The Doctor in this Sermon propoſes (1.) To de- 
ſcribe Falſe Brotherhood; (2) To ſhew the Miſchizf; 
and (3.) the Malignity of it. Ss 
And this fingle Conſideration would make one ex- 
pect, tha theſe Heads ſhould relate to one another, 
at whatever Diſtance he takes them up- | 
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Under the Second Head, * Page 15, he aſſerts, 
of all Falſe Brethren in general, that © they do in 
'* themſelves weaken, undermine and betray, and 
do encourage, and put it in the Power of o- 


** thers, who are profeſſed Enemies, to overturn 
sand deftroy the Conſtitution and Eſtabliſhmenr. 


This is my firſt Propoſition in Terms, and nothing 


is objected to it, 

Oaly a litttle Attempt 1s made to divert the Que- 
ſtion, by mentioning /me particular forts of Falſe 
Brethren, and ſaying he there ſpeaks of Falſe Brethren 
in ſome of thoſe Senſes of the Word. 

I agree it: He that ſpeaks of al, ſpeaks of ſuch 
as are included in thoſe Senſes of the Word which 
he mentions; but likewiſe ſpeaks of all others too; 
ſpeaks of ſuch as he has mentioned any where elſe, as 
well as there, ſuch as are Men of Characters and Sta- 
tions, as well as fuch as are not. 

Under the Third Head, 5 

In ſhewing the Malignity of this Sin (not in it 
ſelf, that he had ſhewn before, but) with regard to 


the World : He Inftances firft, in the Miſchiefs ari- 


ſing from Men of Characters and Stations, in the 
Words I formerly cited. This, I thought made 
out my Second Propoſition to be the Doctor's, 
* That Men Characters and Stations ate Falſe 
Brethren. | 2 | 

This is faintly deny'd ; and 'tis ſaid, he does not 
here ſuggeſt Men of Characters and Stations to be 
Falſe Brethren ; but what is here ſpoke relates to 
their private Behaviour, and not to the Adminiſtra- 
tion. | | 

Beſides, that this is directly againſt the plain In- 
port of the Words; to let your Lordfhips ſee the 
Candor of this Defence, let us ſuppoſe it true; and 
that it is the Doctors Opinion that the Perſons he 
here ſpeaks of, be they great or mean, are not Falle. 
Brethren, | | 

Then the Doctor, to be conſiſtent with this De- 
fence, muſt affirm, that he here ſets forth the Malig- 
nity of Palſe Brotherhood, by ſhewing the Malignity of 


another Sin which is t FALSE BROTHER- 


HOOD, in Perſons of Characters and Stations, who 
are wt FALSE BRETHREN. | 
This is the wretched Shift he is driven to, taking 
it the beſt for him. | 
That theſe Characters and Stations relate both to 
Church and State, all his Diſcourſe in the Places 
cited, and every where elſe, ſhews ; nor has he or 
his Council made it an Objection that they do not; 


ſo rhat it would be very much miſpending your 


Lordſhips Time, to go to prove, what is not dem d, 
that by Men of Characters and Stations, he in- 
tends Men of Characters and Stations in Church and 
State. IT | 
The Two Propoſitions being thus cleared, let us fee 
if that which is laid hold of to declaim ſo earneſtly 
upon, have any more Weight in it, that is, the join- 
ing together theſe Two diſtant Propoſitions. 
The Objection, rightly ſtated, is this: ; 
He has in o, Place affirmed of all Falſe Bre- 
threw in general, That they do in themſelves 
** weaken, undermine and betray, and put it in the 
* Power of others, who are profeſſed Enemies, to 
* overturn and deſtroy the Conſtitution and Eſta- 
* bliſhment :; „ | 


— tt . ——_— 3 1 e 


_ * * 


« Note, The Pages of the Sermon are referred to as in the 
Second Edition, which was that which was proved and read in 


Evidence. 
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And ſeren Pages of, has repreſented Meziz of Cha- 
raters aud Stations as Falje Bretiren - 

And we (very unreaſonably ! ) have charged him 
with ſuggeſting, © That there are Men of Cha- 
* racters and Stations in Church and State, who are 
* Falſe Brethren, and do in themſelves weaken, un- 
* dermine and betray, and do encourage and put it 
in the Power of others who are profeſled Enemies, 
* to overtura and deftroy the Conſtitution and E- 
** ſtabliſnment. | 

This is the true Strength of the Objection, and the 


very ſtating it expoſes it. | 
The general Miſchief he mentions, as common to 
all Falſe Brethren, Page 15, I preſume will be ad- 
mitted to belong to / defcribed Page 7 ; Why 
then not as well to ,, Page 22? 
- Muſt not what is ſaid of all Falſe Brethren, 


extend both to % whoſe Crime he deſcribes, 


and to thoſe whoſe Malignity for that Crime he ex- | 
 ® Houſe, nor rifle that ; my telling them Al Meer- 


oles ? 


And which is moſt ro be regarded, the Diſtance 


of the Place, or the Cinnexion of the Scheme, and the 
Nature of the Propoſitions 2 | 


The Doctor himſelf ſeems rather to preſs the Ob- 
jection thus, That this is Iference, and joining in- 
dependent Propy/itions 3 which, though ſpoke by him 


in general, the Unanimity of his Council in falling 


upon this Part of what I ſaid, ſhew, it was ſpoke 


principally with a View to theſe two Paſſages, Are 


then Paſſages that ſpeak of al Falſe Brethren, and 


that ſpeak of ſome particular Falſe Brethren, inde- 
pendent © | BT 

My Lords, Theſe are fo far from being indepen- 
dent, and ſo it have they choſen out what to find 
fault with, that (if your Lordſhips will pardon the 
Pedantry, conſidering I have a Man of Logick and 
Diſputation to deal with) the two Propoſitions are 
the two Propoſitions of a SWogiſm, concluding in the 
fiſt Figure. 

And the ference he complains of is the Conclu- 
fron neceſſarily ariſing from them, according to the 


Rules of Logick, | 
The whole Syllogiſm runs thus, 


All Falſe Brethren do in themſelves weaken, under- 
mine, and betray, aud do encourage and put it in the 
Power of others who are profeſs'd Enemies, to overturn 
and deſtroy the Conſtitution and Eſtabliſhment. 

Perſons of Characters and Stations are Falſe 


Brethren. | 
Therefore Perſons of Characters and Stations, 


do, Cc. 


The two firſt Propoſitions are what J have ſhewn 
the Doctor plainly to lay down; the other only a 


neceſſary Conſequence, | 

Would any one expect that the Doctor ſnould be 
ſo forgetful of the Rules of Logick, as when he had 
laid down the Premiſes, to deny the Concluſion? Or 
to deny the Concluſion to be HIS DOCTRINE, 
who. laid down thoſe Premiſes ? 

Can it be thought, that he laid them down with- 
out an Intention that his Hearers ſhould make the 
Conclufion ? Or could he think it poſſible they ſhould 
not make it? | | 

Or ſhall the ſuppreſſing a Concluſion ſo plainly 
ariſing, which is taten Notice of in ſome that write 
of Logick as an Elegance in Diſcourſe, paſs for an 
Excuſe ? 5 | 

Let the Doctor deſcribe Falſe Brethren in general 
as Betrayers and Deſtroyers of the Church, and the 


proper Object, of the Rage and Fury of the People, 


181. The Trial of Henry Sacheverell D. D 


9 Ann. 
and then expoſe as Falſe Brethren thoſe iz /e 4% 
miniſtration, Perſons of Characters and Station, e 
the chief to the leaſt, the People will quickly ma. 
the Application. | 8 : 20 
It any one ſhould inflame the Mob to ſuch a De- 
ree of Rage and miſtaken Zeal, as to forget the 
Spirit of the Goſpel, and to believe it their Duty to 
ſerve God by breaking the public Peace, and to 
ſupport his Church, by pulling down all Meeting- 
Houſes, and rifling the Houfes of all Diffenters - 
he needs afterwards only tell them, THIS 18 4 
MEETING-HOUSE ; HERE LIVETH A Dis- 
SENTER, they are ot fo dull as to fail of making 
the Concluſion; THEREFORE THIS HOUSE 18 
TO BE PULL D DOWN ; THEREFORE THIS 


MAN IS TO BE PLUNDERED; and of putting 


it immediately in Execution where they dare. 
Suppoſe ſuch a Man ſhould, in Defence of him- 
ſelf, ſay, I did not bid them pull down 24; 


* ing-Houſes were to be pulled down, A Difſenters 
* to be marked and plundered, was Four Months 
before I told them THIS WAS A MEET- 
"ING HOUSE, OR FHAT MAN 
„ A DISSENTER; and to carn back a 
= Man's Words, ſpoke only by way of Informa- 
* tion, to what was ſaid Four Months before by 
* way of Doctrine, is the greateſt Hardſhip in the 
* World. | 

Would this paſs for an Excuſe? Or would it not 


add to the Ladignation againſt fo impertinent a Tri- 


fler on ſo ſad an Occaſion. | 

My Lords, The burning a Meeting-Houſe, the 
burning a/ the Meeting-Houſes, the laying this 
Metropolis once more in Aſhes by the Enemies 
of our Conſtitution, is nothing to the inflaming 
the Nation, and rendring the Q UE E N and 
Her ADMINISTRATION cdius to 
the People. | 5 

Shall ic then be an Excuſe for the Doctor 
here, when he has laid down the Premiſes, to 
ſay, that he has not in Yords expreſſed the Con- 
cluſion? 0 * | 

Shall the meaneſt of the People, clearly and righth 
colle&t, This is Doctor Sacheverell's Doctrine; and 
ſhall not we in accuſing, and your Lordſhips in judging, 
be allowed to collect it, when we are endeavour- 
ing to preſerve the Queen and Conſtitution, and al 
that is dear to us? 5 

Surely, my Lords, we ſhall. Nor is the ſfrit 
Conſequence that your Lordſhips find in this Claule, 
always neceſſary in Caſes of this Nature: But I was 
willing to ſhew it here, that your Lordſhips may 
ſee with what Juſtice this was made the great 
Topick whereupon to declaim againſt Hardſhips ; 
and to couple ſuch aferences with Iunuendo's, as if 
both were the ſame. 

As for taking one Part of one Sentence, and ano- 
ther Part of another, whoever makes a Concluſion in 
Logick ever does it; and only then does amiſs in it, 
when in doing it he departs from the proper Rule, 
and where the Conſequence is not juſt; which T have 
ſhewn is not the Caſe here, and no Body has attempt- 
ed to make out that it 7s. 

Tis as little to the Purpoſe what is ſaid, that he 
has not reſtrained this to Perſons of the HIC H- 
EST CHARACTERS AND STATH 
ONS; which I ſhewed ſo fully before, that it has 
been thought more adviſeable to pretend 1 admitted 
what I believe I plainly diſproved, than to offer any 
Anſwer to my Reaſons. | 
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Flt only add, that 'tis act pretended, that there 
*s one Word in the Sermon that looks like the /eaft 
Hint, that only Iuferior Officers were meant; and 
"tis plainly ſhewn, that others were intended : And 
then the Doctor's Excuſe amounts, at beſt, but to 
this : He has indeed ſpoke in reproachful Terms of 
Maziſtrates in general, he has pointed to thoſe that 
have, and thoſe that beſtow the Honours of the 
Church, and Places and Preferments in the Kate; 
he has pointed to the Chief ; his Reaſoning, when 
he ſhews the Malignity of the Sin from Examples 
of Perſons of Characters and Stations is the ſtronger, 
the Greater theſe Perſons are, as the Examples of 
the Greateſt are the moſt Contagious ; but yet he 
relies upon it, that fince the general Mention of 
perſons of Characters and Stations takes in the 
Meaneſt as well as the greateſt, tis not to be 
doubted but the all-diſcerning People, eſpecially when 
ſufficiently fired and enraged, will reſtrain the Words 
to the moſt 7nnocent Meaning, and apply them only 


to iber Officers, Conſtables, and thoſe in the near- 


eſt Degrees to them. 

This is che Sum of this notable Excuſe. | 

{er this therefore, where, by bending their uni- 
tec ce againſt it, they feemed to have the 
greueſt Hopes of making ſome Impreſſion, ſerve 
for the Specimen choſen by themſelves, of the 
Hardſhips of Inferences and Innuendos in this 
Charce. 

„The Third Clauſe © That he chargeth Her 
« Majeſty, and thoſe ia Authority under Her, with 
* a general Male- Admimſtration ; The firſt, That 
ehe ſuggeſts that Her Majeſty's Adminiſtration, both 
* in Eccleſiaſtical and Civil Afairs, tends to the 
« Deſtruction of the Conſtitution ; are ſo manifeſt, 
that after what has been ſaid, and is unanſwered, it 
would be but loſing Time to attempt to make them 
more plain. | | 

And their Defence, and the Books and Pamphlets 
read on this Head, are not to the Purpoſe. 

For ſure, the ſhewing that there have been ſome 
Paltry Scriblers, few in Number, many Jong ſince 
dead, ſome mad, ſome that have undergone the in- 
famous Puniſhment of the Pillory, moſt of them pro- 
ſecuted or unknown, does not prove that there are 
Seminaries for the opon Profeſſion of thoſe Blaſphemies 
and Impieties ; much leſs, that they are ſuffered by 
the Government, or that their Follies can be called an 
open Violence upon the Church, or their Faults made 
the general Character of the Nation, and charged upon 
the Queen and Her Adminiſtration. | | 

When a ſcandalous Book is publiſhed, or contagious 
Sin committed, any Subject who has a real Zeal 
to prevent the Miſchief ſpreading, may ar to 
the proper Magiſtrate to ſuppreſs it; and if in- 
Jerior Magiſtrates negle& their Duty, may carry 
the Complaint, againſt them and it, to their Superiors. 

But js it to be endured, in any eſtabliſhed Go- 
verument, that a Man paſs over all the Ma- 
giſtrates, and make an Appeal to the People, not 
only againſt the Offenders, but againſt the Magiſtrates 
too? 

This is properly Faction, this is invading the Royal 
Authority; tis, in the Doctor's own Words, © A re- 
** belious Appeal to the People as the Dernier Reſort of 
* Puftice and Dominion; tis erefling a Popular Tri- 
baual, where not only SCRIBLERS, but the 
QUEEN and Her AUTHORITY are to be 
try'd. | | 
The Doctor indeed pretends that his Zeal was 
only againſt thoſe Offenders, and ſuch as keep not 
within the Bounds of the Toleration Act; that his 
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Warmth of Speech, was only to ſtir up the Magi- 
ſtrates to put the Laws ſtrictly in execution; and he 


ſolemnly proteſts he intended no Reflection on the 


Queen, or Her Miniſtry ; that by the Dangers of the 
Church, he meant only thoſe Judgments, which the juſt 
Anger of a provoked God might be reaſonably ex- 
pected to inflict on ſo wicked a People. 

I can't pretend to repeat his very Words, but I 
apprehend this to be his Senfe, and beg Pardon if 
I miſtake his Meaning. | 

My Lords, I am amazed at the Doctor's Solemn 
Proteſtations. I will avoid hard Words as much as 
I can ; but if when he calls God to Witneſs in fo 
ſolemm a Manner, he ſhould then ſpeak without 
Foundation of Truth, plainly againſt his Sermon, and 
be even then uſing the little Arts of Evajion, and di- 
verting the Queſtion, inſtead of that Sincerity which 
ought to accompany ſo ſolemn an Oath, I leave 
it to your Lordſhips to give a Name to ſuch Be- 
haviour. 

Is it poſſible to ſay he intended not to reflect on the 
Adminiſtration ? | | 

Give me Leave to read to your Lordſhips Two 
Pages in his Sermon, to which 1 before referred; 
and be pleaſed to obſerve, as I go along, how 
much they are applicable to unkzwwn Authors, or 
the Dead, to Aſgill, the Obſervator, the Review, or 
other Miters, that he has made ſo filthy a Colletto 


out of; or to Atheiſts, or Diſſenters exceeding the Limits 


preſcribed by the Toleration ; or to Occaſional Confurmiſts, 
Diſſenters too in the main, but when the Occaſion 
of a Place calls them to Church ; and your Lord- 


ſhips will have ohe Iuſtance of his Sincerity in his So- 


lema Proteſtations, 
* 2. Secondly, In regard to the World, What a 


© vaſt Scandal, and Offence mult it give to all Per- 


« ſons of Piety and Integrity, to fee Men of 
Character, and Stations, thus ſhift and prevaricate 
with their Principles, and ſtarting from their 
* Religion upon any Occaſion of Difficulty, or 
* Tryal, and like the Diſciples, flying from, and 
- forſaking our Saviour, when his Life lay at 
„Stake? To ſee Mens Opinions fit as looſe about 
em as their Garments, to be put on, or off, for 
Convenience? What can unwary Perſons conclude 
from ſuch Tergiverſation, and Hypocriſy, but that 
© all Religion is State-Craſt, and Impoſture? That 


All Godlineſs is Gaia; and that the Doctrine: of 
the Church lie not ſo much in Her Articles, as 


cc 


„Her Honours, and Revenues ? Without doubt, 


this Modern Latitude, and infamous Double 
Dealing, as it can proceed from nothing but the 
* rankeſt Atheiſm, ſo it muſt propagate it where- 
© ſoever it goes; and 'tis not to be queſtioned, but 
* that the I//onderful Increaſe, and Vnpudent Ap- 
e pearance of all Sets and Hereſies in this Kingdom 
* at preſent, beyond what was ever known in for- 
mer Ages, is chiefly to be attributed to it. But 
a this Crime is as pernicious to Human Society, as 
« Faith, and Credit in the World, and in the Place 
of ir, ſets up an Univerſal Trade of Couzenage, 
* Sharping, Diſſimulution, and downright Kuavery. 
„For, what Dependance can there be upon a Man 
* of no Principles? What Tiuſt in Equivocations, 
* Evaſions, and Hes? Nor indeed could any one 
be ſuppoſed ſo ſottiſn, as to place the leaſt Con- 
© fidence in theſe Men, did they not bait their 
« Hook, and cover their Treachery with the ſacred 
and plauſible Pretences of Friendſhip, whereby 
«© they are capable of doing much more Miſchief, 
than a bare-facd and profeſs'd Enemy. In what 
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moving and lien Colours does the Holy Pſalmiſt 
Paint our the crafty Iafidiouſneſs of ſuch wilely 
Volpones ? IWickedneſs, ſays he, is therein, De- 
ceit and Guile go not out of their Streets, , For it ts 
not an open Enemy that has done me this Diſhonour, 
for then I could have born it : Neither was it mine 
Adverſary, that did magnify himſelf againſt me, for 


* then peradvenure I would have hid my ſelf from 


him. But, it was even Thou ! my Companion, my 


* Guide, and mine own Familiar Friend, Me took 


fweet Counſel together, and walked in the Houſe of 
Gud as Friends, There is no Faithfulneſs in their 
Months, their inward Parts are very Wickedneſs ; 
their Throats are open Sepulchres, and their Words 
are ſmoother than Oil, yet be they very Swords. 
Like Joab, they pretend to ſpeak Peaceably, and 
[mite Us mortally under the Fifth Rib. : 
* 3. Thirdly, With regard to a Man's ſelf, it is 


hard to diſtinguiſh whether our Falſe Brethren 
prove themſelves Guilty of more exceſſive Kna- 


very, or Fily, For whatever theſe cunning, 
temporizing Politicians may think, they will find, 
after all their Sting, and Compliance, that the 
plain Road of Truth, Honefly, and Integrity, is 
both the moſt Prudent, as well as the Saſeſt 
iy they can follow, and that the Miſdom of 
this World is as much Fooliſhneſs with Men, as 
tis with God. For certainly there is no Sin that 
ſo much Diſappoints its own Ends as This does, 
Perhaps the Man may obtain the preſent Advau- 
tage he has in Proſpect, by relinquiſhing his Old 
Friends, and Principles; but is ever ſuch a Mer- 
cenary Convert received heartily into the Boſom 
of his former Enemies © Or are They ever found 
ſo Credrulors, and Good-natured, as to Forgive, 
and believe ſuch an Apoſtate Cordial and Sincere, 
and fit to be truſted in any Matter of Meigbt, or 
Importance, who has betrayed his own Party for 
the little ſordid Lucre of a Place, or Preferment : 
And is again ready- to be Retrograde, when- 
ever the Wind ſhall Change, and Veer about? 
Such a Falſe Brother may ſerve the preſent Turn 
of his Adverſaries, who may ſeem, whilſt they 
want the Tool, to flatter and careſs him ; but 
let ſuch a Tum Coat reſt aſſured, he ſhall 
meet with AHypecriſy, for Hypocriſy ; and ſince 
He is got upon the Stage, ſhall Act his Part, 
and be hiſſed off when he has done. Such a 
wiſe Game do our Projettors Play, they Barter, 
and betray their Friends, only to ſe! themſelves 
Slaves into the Hands of their Enemies, who 
ſhall treat them with more Inſolence, Diſdain 
and Hranm, than honeſt Men do with Scorn, 
and Contempt, if they don't go the whole Lengths 
of their Party, flick at nothing, though never ſo 
impious, and abſurd, and run from one Extream 
to a quite Contrary, Thus little, thus baſe, 


thus odious, thus contemptible, thus ſervile, nay 


thus execrable is the Traytor, and Double-Dealer 
in the Sight, not only of all honeſt Men, but 
the moſt profeſſed Knaves, and Hypucrites ! Who 
cannot but have a Tacit Regard, and Veneration, 
for a Man of Steadineſs, and Probity, that upon 
all Occafions is tine to himſelf, and his Cauſe ; is 
above the Threats, as well as Fatteries of this 
World, ſtill zraſting in his God, and his own 
Tategrity, and Juſtice, deſpiſing his Intereſt, or 
Succeſs, and is under all Circumſtances like that 
God, and Religion he believes and ſerves, with- 
out Variableneſs, or Shadow of Change, but is the 
fame, to Day, to Morrow, and for ever. Far- 
ther, theſe Falſe Brethren cannot be more odious 


r 


9 Ann 
7 to God and Man, than they are to themſolys; 
who are always a Self- Contradiction, full of Con- 
juſion and Perplexity, perpetually haunting chem. 
* ſelves, the wor/? of Dames, maintaining an ry 
3 a : 7e 
concileable War betwixt the outward and inwar 
cc | f : urs 
Man, Conformifſts in Profeſſion, Halj- Conformiſt 
c » . 1 s 
in Practice, and Non Conformiſts in Judęime⸗ 
cc 8 | oy 
Such a Mixture of ſaconfiſtency and Nouſenſe 
* that any one that has the leaſt Spark of Gn. 
* ſcience, or Reaſon, muſt renounce, ang deteſe 
cc . 2 e 
But this diſmal Effect has ſuch a State of Habi- 
tual Hypocriſy, that it quite damps and ext;y. 
'* guiſhes both, quenches the Holy Spirit of God 
cc . . . 3 
and crucifies his Son afreſÞ ; and as it finds a Man 
void of Shame, generally (without a miraculous 
Conxerſion) leades him incapable of Repentance 
cc : i ; 4 
and both damns him here, and hereafter , and as 
cc BO . ; 1 f 
he choſe it in this World, appoints him in the nex; 
"© his Portion with Hypocrites, and Unbelievers, with al 
Hars, that have their Part in the Lake which burns 
with Fire and Brimſtone, with the Grand Pather 
cc f 1 
of Falſhood, the Devil and his Angels. And ſo 
** here we leave our Falſe Brethren, in the Company 
* they always keep Correſpondence with. 
To go on. Is that true, that he only calls upon 
the Magiſtrates for Juſtice upon theſe Offenders 
If his Jztent really were to exhort the Magiſtrates 
(before whom he preached) to put the Laws in Execu- 
tion, one would expect to find it vehemently preſſed 
under the Fourth Head, where he undertakes to ſhery 
what ſhould be the Reſult of al; but I have fearch- 
ed carefully, and can find nothing there, nor any 


_ where elſe, of any ſuch Exhortation. 


There is indeed a Calling upon the Paſtors of the 


Church, who were not preſent, to thunder out Anathe- 


ma's againſt Schiſm; which could not be to pers 
ſwade thoſe Paſtors that did wot hear him, but to 
condemn their Remiſſneſs to the People that did. But 
all the reſt is to the People, to adhere to the Funda- 
mental Principles; to watch againſt, MARK AND 
AVOTLI PD, thoſe that deſert them; to give Place, 
BY SUBJECTION, 20 not an Hwr; to 
deſpiſe ſneaking Shufliing COMPLIANCES, 
and put on their BRAVEST Reſolutions, which 
the PRESENT Caſe required. There is a de- 
nouncing Moe to the fearful Heart and faint Hands; 
a ſhewing the Perils and low Eſtate of the Church, 
that her Sons deſerted her, that ſhe lay bleeding of her 
Wounds ; that her Adverſaries were CHIE F, and 
her Enemies AT THAT TIME proſpered. 

Is this the Language of one, that is only laying 
before Magiſtrates the Abuſes of a few inferior Per- 


ſons, within their Power, ſubje& to their Authority, 


and whom they could ea cruſh, and deſiring thole 
Magiſtrates to correct them ? | 8 
In ſhort, Is it calling upon the Magiſtrates, or 
upon the People, for Fuſtice ? 
gain : | 

He ſolemnly declares his Meaning in the Sermor 
to have been, That the Dangers of the Church are 
only ſuch as ariſe from the Sins of the Nation, but 


not in the leaſt from Her Majeſty and Her Admini- 


ſtration, 


Let any one caſt his Eye upon the Sermon, or up- 
on the Dedication of that preached at Derby, and 
try how the ſeveral Expreſſzons ſuit this Scheme; 
and he will ſee, the Doctor had nothing of it in 
View then, but that tis contrived ſince, for him to 
pretend now, . 

What Dangers of the Church and Conſtitution he 
means in the Sermon, is too plain to be ſhifted oft 


by a Proteſtation : He tells you expreſly what they 
| | | = 


1709. 
are, and from whom ; from Men, whom he deſcribes 
as being in the Adminiſtration, who undermine and 
betray the Church, and enable others to deſtroy it ; 
they are ſuch as he apprehends, not from the 
Hauds of God, but from the Treachery and Violenc 
of Men. : | | 

| Accordingly, the whole tends to ſtir up Anger, In- 
dignation and Fury againſt thoſe Men ; not to move 
Humiliation and Prayers to God, to avert thoſe im- 
pending Judgments. | 

But poſſibly he may expect to be underſtood, not of 
an immediate Vengeance of God, or his delivering us 
into the Hands of a Foreign Enemy, but his permitting 
wicked Men at home to overthrow the Church. 

If we take it to be ſo, this ſolemn Proteſtation is a 
mere Evaſion, and a ſhifting the Queſtion, 
is true, the Overthrow of the Church and Conſti- 
tution is the heavieſt Judgment can befall us, and 
if it does happen, muſt be accounted the Act of Di- 
wine Juſtice puniſhing us for our Sins. All National 
Puniſhments are certainly the more immediate Acts 
of the Juſtice of Providence; and the Juſtruments 
made uſe of to bring them about, are very often 
wicked Men. 

The Prophane Writers, the Atheiſts, the Abuſers of 
the Toleration, the Vilifiers of Holy Orders, of the Church, 
and of Chriſtiani:y, and other wicked Men, may have 
given great Provocations to Almighty God ; and if I 
ſhould ſay ſo great, as may give juſt Cauſe to 
fear a Judgment upon us, that may endanger the 
Church and Conſtitution ; yet ſtill the Queſtion is, 
that Hands are about to execute this Judgment upon 
us? We charge him as repreſenting the Church in 
Danger under Her Majeſty's Adminiſtration ; as ſug- 
geſting that Her Majeſty's Adminiſtration, in Church 
and State, tends to the Deſtruftion of the Conſtitution ; 
and conſequently, that the Hands of thoſe in the 
Adminiſtration are about to execute ſuch Judgment: 
And he ſolemnly proteſts, he apprehends no Danger 
but from God. | 

My Lords, This is ?rifling ; for every ſuch Danger 
is from God, and is his Judgment, whoever they be, 
whether Her Majeſty, and Her Miniſtry, or any others, 
that immediately bring it upon us. 

This therefore, inſtead of anſwering, is evading, 
and diverting your Lordſhips View from the Per- 
ſons he charges to be working the Ruin of the 
Church, to God the Supreme Director and Over- 
ruler of all the Actions and Deſigns of Men. As if 
the Reflection on the Queen and Her Adminiſtration 
were the leſs, for ſaying, that they are the Iaſtru- 
ments in the Hand of God to ſcourge the Nation for 
its Sins, and to execute his Vengeance in overthrowing 
the Church and Conſtitution, ; 

So that I am afraid, this Part of his Solemn Pro- 
teſtation is either falſe, or evaſive, or both. 

And let fo much ſuffice to be added on theſe 
Clauſes. 

To what I offered to your Lordſhips on the 

Clauſe of keeping up Diſtinction of Fations. and Parties; 


[I deſire to add the Weight of One Authority, out 


of the Excellent Sermon preached by the moſt Reve- 
rend Prelate, my Lord Archbiſhop of York, and pro- 
duced by the Doctor. | 
The Words are theſe : | 

They are Factious, they are Setters up and A- 
"© betters of Parties, who endeavour to deſtroy, or 
© unſettle, or diſparage, or in the leaſt hurt or 
* weaken the Government, and the Laws as they 
are eſtabliſhed ; let the Principles on which they 
go, or the Pretences they make, be what they 


„ will, 


all theſe. 
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Whether the Doctor hath not endeavoured in 
the higheſt Degree to diſparage the Covernment, 
_ conſequently to weaken it, your Lordſhips will 
judge. | | 

As to the other Clauſes, they have offered very 
little, and I will not repeat what I ſaid before. 

Only I would take notice, that under the Head 
of ſtirring up to Arms, ſomething was urged by the 


Council, in relation to what I ſaid upon ſome Texts 


of Scripture, but ſo entirely miſtaking my Meaning, 
that I think my ſelf unconcerned therein. 

As for perverting Scripture ; 

The Council would ſeem to pretend ſomething 


or other to be the Miſtake of the Printer, without 


ſaying where the Miſtake is, or how they would have 
it read. | | 

I'll tell your Lordſhips what the Miſtake is; it 
is Printing the Second Chapter of Lamentations in- 
ſtead of the Firſt, and Miſplacing the References to 
Lamentations and Zechariah ; which I ſcorned to take 
Advantage of, and, in what I ſaid, refijfyd. 

But this ſerved for a Heu of an Excuſe. 

They ſaid ſomething more on this Head, but not 
to what was my Objection ; but promiſed the Doctor 
ſhould clear all. | 

My Lords, I think I might reaſonably here put 
an End to the Trouble I am giving your Lordſhips ; 
but that I apprehend ſome Things which fell from 
the Doctor, and which have not fallen in my way 
already, may be proper to be taken notice of, ſo far as 
concerns what is within my Province, | 

I own, his Speech was extremely well compoſed, fitted 
not ſo much to inform (his Caſe would not bear that) 
as to move, (wherein his Hopes were more juſtly 
placed ;) not ſo much to ſtare rhe Queſtion, and 
clear it, as to divert it: All the plaufible Topicks 
were laboured, and all the Arguments that preſs'd 
hardeſt upon Him, and moſt required an Anſwer, 
paſs'd over in Silence; the Whole framed to give 
the Paſſions Maſtery over Reaſon, and to induce a 
Perſwafion, that ſo good, ſo excellent a Man as he 
painted himſelf, that has ſo many Virtues, ſo great 
Sincerity, ſo true a Zeal for Religion, could not be 
Guilty of this Charge, though plainly proved up- 
on him: The Proteſtations were ſtrong and hearty; 
and ſuch as will read well amongſt the People; clear 
of all thoſe qualifying Clauſes, that might perhaps 


have made it ſuit better with the Truth of his 


Caſe, but would have had the Inconvenience of giving 


to the Readers Suſpicion of Guilt, An agreeable 


Concern for Religion and Virtue ran thro” all; which 
will always ſtrike an Audience, and ſeems intended 
to make ſome Amends for the Rage and Fury, and 
Zeal for Party in the Sermon. | 
I only wiſh, for the Doctor's Sake, the Compoſer 
had preſerved a little more Regard, as well to what 
was fit to be ſaid here, (where the Truth of the 
whole Matter is known) as to what was fit to be ſaid 
abroad, and given it a little more Reſemblance of the 
Doctor and his Sermon; That he had not calculated 
ſo many Parts of it for an Appeal to the People, and 
to obtain their Acquittal upon his own Hord. And 
I muſt needs ſay dor my ſelf, (tho my liking, or 
diſliking it, is of very little Moment) had it had 
fewer and leſs Solemu Appeals to God Almighty, or 
more Truth, or I known leſs of the Matter, I ſhould 
have liked it much better. a 
He begins with making his Order, the Church and 
Chriſtianity to be concerned in the, Cauſe ; intending 
it, I preſume, to be underſtood abroad as a Charge 
upon his Accuſers, that in his Perſon they arraign 
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But I ſhall not pretend to follow him through- 
out the whole Speech, only point out ſome Fallacies 
in it. | 
My Lords, Great Regard is to be had to the 
ard, much more to the Soulema Declaration, much 


more to the Oath of a Clergyman, when he is free and 
: J * " WM 
wibiaſs d, 


But when he ftards in Judgment, when the Rod is 
ver him, when there is only one way open for Eſcape 
from the juſt Puniſhment due to his Crimes, by pro- 
teſting his Tanocence ; neither his Word, nor his Decla- 


zation, nor his Oath is to be regarded. 


That Methed will acquit all that are accuſed ; 
and the /efs Conſcience any ſuch Wretch has, the 
furer and eaſier will be his Eſcape. 

And therefore your Lordſhips will judge, by what 
the Doctor has taught the People, what he has 
publiſhed, and not by what he pretends to be his 
Intentions in doing it. 55 Fo 

He makes Complaint of the Generality of the Charge, 
that it was ſuch that he knew not where it would 
porrt. 

My Lords, Suppoſe we had followed the more 
common Way, and ſet forth al the Paſſages we 
have read, or the whole Sermon and Dedication ver- 
batim, (as we might have done) wichout pointing 
ont: what we objected to, or why ; had that left 
him leſs in tha dark? It was therefore more for his 
Advantage, - we ſhould tell him the particular 
Points we would inſiſt upon, than if we had left our 
ſelves ac Liberty at the Trial, to make as many 
Points as we then pleaſed. | 

He lays it down for a Rule, That the higher the 
Charge is, the more clear ought the Proof to be. 

My Lords, The Proof here is indiſputable ; the 
Sernioas and Books are not denied to be his. And 
theſe. are all that ſtrictly make the Evidence in the 
Caſe ; the reſt 1s but Argument, and ſhewing them 
to be Libellous in the Particulars in the Charge. 

But take Proof in a larger Senſe, ſo as that it 
may extend to the Reaſoninz upon the Evidence, 
and to the making good the Charge, as in this Caſe 


is perhaps not improper : 


I have no Reaſon, in reſpect of this Charge againſt 
him, to conteſt his Rule, becauſe the Proof of it is 
clear in that Senſe too. | ? 

But yet, for the Sake of Juſtice, I ſhall take the 
Liberty to ſay, that, as apph'd to this Caſe, it is a 
Fallacy. | | 

This Sort of Proof ariſes from the Senſe and Do- 
Arine of his Books. 

And I preſume, the Doctor cannot hope, that be- 
cauſe this is charged to be ſo high a Crime, as De- 
faming and Undermining the Goverument, any more 
favourable Meaning is to be put upon his Words, 
than if it were the 4% Crime of Defaming a Pri- 
vate Perſon ; or that your Lordſbips ſhould not un- 
derſtand in this Caſe, (that which every Body elſe 
that hears it, underſtands) and which your Lordſhips 
would have underſtood, if it had not endangered the 
Government, | 


I own, I cannot comprehend why your Lordſhips 
ſhould be more ſhy of Defending the Government, 


than a private Reputation ; or moſt afraid of Cenſuring 
that which is infinitely the moſt dangerous Conſe- 
quence, if it eſcape uncenſured. | | 
On the contrary, in the Caſe of thoſe Things 
which tend to the Overthrow of the Conſtitution, 
where the Rules and Methods of Inferior Courts 
cannot apply a proper Remedy, your Lordſhips (up- 
on the Impeachment of the Commons) may. Let 
the Contrivance lye never fo deep, be never fo art- 
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fully wrought, when it ſtrikes at our A it we. 
be abſurd to ſay, the Commons may be brin He 
the Bar of Juſtice, and your Lordſhips * 5 
dreadful Effects, and give it the Puniſhment ris 
deſerves. | | oy 

My Lords, Without that Power, your Conſtituti 
were weak and precarious, | 1 

THE Poctor obſerves in what manner +; 
Charge againſt him is ſupported, not by ex "yy 
Seatences of his, but by Inferences, and joining * 
pendent Sentences, (as to that part I have conſidered 
it already) ; and he ſeems to expect, that if he 
were Guilty of Suggeſting and Maintaining the 
Things charged upon -»m, the Paſſages might at 
eaſily be pointed to in his Sermon, as the Doctrine 1 
thoſe he produced ; and that bare reading, without ,, 
Comment, would convitt him, | | 

No, my Lords—Even Doctor Sacheverell is not 
yet arrived at that Pitch, as to Arraigu the Govern. 
ment as directly and openly, as to preach a general 
Doctrine. 

This Fallacy ſeems very grofs. 

For is it reaſonable to think, that a Man that 
intends ro unhinge the Government, to expole an 
Adminiſtration, to fire the People, to raiſe S:diticy 
ſhould ſpeak direcliy and plainly? No—he is tg 
cover his Deſign even from thoſe he is to draw in; 
he is to pretend Leal for Religion, inſinuate him- 
felf by degrees, not ſþ5k his Hearers at firft with 
a Declaration againſt a Queen they are fond of ; 
he muſt pretend Zeal for Her Majeſty, to preſerve 
their good Opinion .of Hime, while he is doing 
that which by degrees will alienate their Affections 
from Her. This he muſt do, though there were none 
to puniſh, and to prevent the Daſhing his own Hopes 
of Succeſs. But when he knows that the Power of 
the Adminiſtration he is to Revile and Rail at, is over 
him, and at hand; that is a farther Reaſon for 
Caution > Therefore in ſuch Diſcourſes, dart Phra- 
ſes are to be ſtudied, confufed Deſcriptions will be 
frequent, with a perpetual Perplexity of Expreſſion, 
between ſaying what his Rancour will not let him 
with-hold, and with-holding. what his Fear will not 
let him ſpeak out. Schemes of Speech are to be contri- 
ved, that have ewo Meanings ; the one more obvious 
and plain, to have its ful Effect upon the People; 
and the other (that will occur to no Body elſe) a 
Reſerve to be offered to a Court of Fuſtice, This is 
naturally to be expected in Seditious Diſcourſes, But 
if your Lordſbips will paſs this by, which has ſpoke 
infinitely more plain and audaciouſly than any other 
(I believe) that ever ſo publickly dared Authority, 
your Lordſhips may expect to fee a new Diſcouiſe 
from the Doctor, where Sedition, that had but 
ger thin Diſguiſe in this, ſhall there have none at 
all. 

And this may ſerve for an Anſwer to what is urg d 
from his zealous Expreſſions for the Queen ; for it 
the whole Diſcourſe have quite another Tendency, it 
is plain that thoſe are only Parts of the Blind and 
Diſguiſe. | 7 

He complains, That he is accuſed for what he has 
omitted, as if done with Deſign ; and his Silence 75 
made Criminal. | | 

My Lords, I was the Perſon that took Notice of 
his Omiſſions, but I did not make them a part of his 
Charge, : | 

Indeed, when he in his Anſwer proteſted (as now 
he does more Solemnly) his Loyalty, I took that Pro- 
feſſion into Conſideration, as a part of his Defence, 
which I ought to take notice of. 


I had 


1709. 
I had learned that the beſt way to thy the Truth 
or Falſity of Pretenders to Virtue or Religion, was 
by their Hulits. | | 
Accordingly I confidered his Management of his 
Text in this Sermon, how agreeable it was to ſuch 
Profeſſion, and to lee what Fruits of Loyalty I could 
find there. | 
And your Lordſhips will now apply thoſe Obſer- 
vations to his Solemn Appeal to God before your 
Lordſhips, that his Jatentions in that Sermon were 


to exert his BEST ENDEAVOUR for the 
Security of Her Majeſty. | 

I ſhewed your Lordſhips, that he omitted the 
only true Notion of Falle Brotherhood in State, 
which took in the Non-Jurors and Diſaffected, tho 
his Text led to it; that he had omitted to make 


the proper Uſe of the Doctrine of Paſſive Obedience, 


which was to preſs Obedience and Submiſſion T O 
HER MAJESTY, tho' the Day and the Do- 
Arine ſeemed both to require it. : 

That he had fer up another Notion of Falſe Bro- 
therhood, which I ſhewed to be, upon his own Prin- 
ciples, wrong. 1 

By theſe 1 try'd his Pretences, and ſhewed, that 
if they were fiucere, this Behaviour was unaccount= 
able; but if he were at Heart for the Pretender, I 
made it manifeſt that all his Procedure was juſt, 
nay, that even his Notions of Falſe Brotherhood was 
right to him that was of that Mind, and that his 
Applicatica of the firſt of Lamentations was exact and 
fine upon that Suppoſition, which is never to be 
juſtifia or excuſed on any other. 

This 1 ther preſs'd no farther, than to ſhew that 
his Sermon had in it no Fruits of that Loyalty which 
he pretended, | | 

Bur I may make a further Uſe of it now, as a plain 
Cont; adiclion to his ſolemn Declaration. 


For has he pretended to give any Anſwer to 


this ? | 

Was I wrong in my Notion of Falſe Brother- 
hood, or was he right in his? Has he made that 
Uſe of Paſſive Obedience, as to preſs Submiſſion to 
the Queen from it? Has he not let the Non-Ju- 
rers eſcape, tho* his Text led him to ſpeak againſt 
them, and advanced a wrong Notion of Falſe Bro- 
therhood merely to fall foul upon thoſe that juſtify 
the Reſiſtance in the Revolution, and cut off there- 
by every Colour of Title to the Pretender? Or 
does he offer to reconcile that Proceeding with his 
Pretence? No—And then, tho' bare Omiſſion were 
not a Fault, yet I may now ask; Is that Omiſſion 
conſiſtent with his Proteſtation of an Intention to 
exert his beſt Endeavour for Security of the Queen ? 
Did he exert, or intend to exert his beſt Endeavours, 
that omitted things ſo very obvious? Nay, where 


does he ſnew that he has exerted any ſuch Endeavour 


at all? | 

On the contrary, he has fallen into the Methods 
uſed by thoſe that are againſt Her Majeſty, to under- 
mine and weaken her Title, and to diſparage her Go- 
verument, and to render it odious to the People. 

He complains that where he preſſes Obedience to the 
Queen, we ſay he means the Pretender. 

My Lords, It was one of the Omiſſions that 1 
urged againſt him in the manner I have juſt mention d, 
that he zo where preſſes Obedience to the Queen, 

Does he think it had not become him to ſhew where 
he did preſs it, if he could? 

Or what Name does he think is to be given to 
his taking it for granted, that he had done that, 
which it was expreſly charged he had not done, and 
which he cannot ſhew he has? | 


for High-Crimes aud Miſdemeanors. 
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He ſeems to complain of ſome Expreſſ;ons that have 


been uſed againſt him by the Managers, as not be- 


coming this Place, or his Order. | | 
My Lords, I hope we ſhall always demean our 
ſelves with juſt Reſpect towards your Lordſhips. 
And as to him, he is to conſider, that there is a 
wide Difference between what a private Man ſays 
of others, much more of his Governors, in Conver- 


ſation, or in popular Aſſemblies, and what is ſpoke 


of an accuſed Perſou at his Tryal. In the former 
Caſe, it is not fit to ſpeak ill of them, that which 
is true; in the other, the Crime is to be repreſented 
as it is, and the Perſon is to have no Reſpect paid 
him that ſhall any way tend to prevent ſhewing 
the full Enormity of the Crime in all its true Colours. 
And if any thing has been ſaid, which otherwiſe his 
Orders would have ſecured him from, let him re- 
member that his Crime deprives him ar this Time of 
that Protection; where tis one Aggravation, that he 


has abuſed his Holy Function; which it was the Bu- 


ſineſs of the Managers, both to ſay and to make 
out. | 

He complains that there is zo Allowance made to a 
Miniſter rebuking Vice and 1rreligiow with Zeal, when 
he happens thereby to be carried into an Expreſſion not 
well guarded. 

My Lords, His Zeal is levell'd more at Perſons 
than Crimes, he mentions not falſe Doftrines to 
confute them, nor the Faults of thoſe that hear 
him, that they may amend them ; but rails at 
Perſons abſent to expoſe them, and raiſe the Paſ- 


ſions of his Auditory againſt them; his Zeal leads 


to hunt out Faults, for an Occaſion of Complaint ; 
to magnify whatever is amiſs, and charge al home 
upon the Government ; departing from the Office of 
an Ambaſſador of the Prince of Peace, and preaching 
Sedition and Rebellion, 

And in ſuch Caſe, his Orders are ſo far from 
being an Excuſe, that they are an Aggravation ; 
when he who ovght to preach Peace, Long-Suffering, 
Gentleneſs and Submiſſion, foments Diviſions, creates 
Fealoufies; heightens Animoſities, and diſturbs the 
Government. 

But where there is a Sermon truly tending to 
promote Religion and Virtue, God forbid that any 
incautious Expreſſions in it, tho' juſtly exceptionable, 
ſhould be laid hold on as an Occaſion to puniſh 
the Preacher; it has not been done, nor, I think, 
ought to be. | 

Yet when a Miniſter preſumes to go out of his 
Way, and to meddle with the Government, he ought 
to be more than ordinarily wary in his Expreſſions, 
ſince his Character gives his Reflections greater Weight 
and Force with the People, and his Errors will there- 
fore do the greateſt Miſchief. 

And this Man that Profeſſes to preach Politics, 


and laughs at thoſe that tell him 'tis his Duty to 


preach Peace, and is inflaming the People againſt their 
Sovereign, muſt not think himſelf entitled to that 
Favour. | 

I own I am very well pleaſed to hear the Doctor's 
Declaration in Favour of the Succeſſion in the Houſe 
of Hanover, and his earneſt Prayer for perpetuating 
it. Becauſe, whenever our Sins ſhall be the Occa- 
ſion of our loſing the beſt of Queens, the Security 
of our Religion and Liberties for our Poſterity depends 
upon It. 


But I a little wonder, that he appeals zo God that 


in this Sermon he had fincere Intentions to exert his 
beſt Endeavours for the Security of the Queen, and the 


bur 


Proteſtant Succeſſion, 1 hope he is hearty for both, 


- 
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but ſure, his beſt Eudeavours for them are not exerted 
in this Sermon. | 

As for the Queen, J have ſpoke already. 

As for the Succe(/zon, I own my ſelf entirely at a 
Loſs, in what part of the Sermon it is, that he has 
exerted any Endeavour at all for the Security of the 
Proteſtant Succeljjion : I do not find a/ thing that J 
apprehend can concern it, except that Place where 
he ridicules the Notion of any Right to the Crown, 
but an Hereditary Right, 

THE COUNCIL having in great mea- 
fure declined that Head about reſting aud pervert - 
ing divers Texts and Paſſages of Holy Scripture, and 
ſeeming to Promiſe that the Doctor ſhould give 
Satisfaction therein; I was in great Expectation of 
lis Performance there; but am miſerably diſap- 


pointed, and cannot but be in ſome Confuſion for 


the Doctor; tho' he ſeems to have entire Satisfaction 
in himſelf. | 

His Conduct upon this Clauſe, from firſt to laft, 
amazes me. | | 

His Anſwer put in before your Lordſhips to the 
Charge of the Commons, is throughout evaſive and 
reflecting; but in this part of it there is a Maſter- 
piece of Equivocation and Malice, to avoid either 


confeſſing or denying the Charge, and to caſt an 


Odium on the Commons, as Perſecutors of the Clergy. 
The Words are theſe : 
* Hard is the Lot of the Miniſters of the Go- 
e ſpel, it when they cite the Mord of God in their 
general Exhortations to Piety and Virtue; or in 


_ © Reproot of Mens Tranſgreſſions, or where they 


* are lamenting the Difficulties and Conflicts with 
*© which the Church of Chriſt whilſt Militant here 


on Earth, zuuſt always ſtruggle ; the ſeveral Texts 


* and Pallages by them cited, ſhall be ſaid to have 
* been by them meant of particular Perſons and 
Things, and ſhall be conſidered in the moſt cri- 
% minal Senſe, and be made by fuch Conſtruction, 
* one Ground of an Impeachment for High Crimes 
“ and Miſdemeanors. | | 

Theſe are the Words of his Anſwer ; and give 
me leave to ask, Do they deny, or do they confeſs 


the Charge ? | | | 
Neither— But are an Appeal to the Paſſions of 


the People, amongſt whom it has been ſo induſtrionſly 


and irregularly dilperted. 
Let 1 dare ſay every unwary Reader took the 
Doctor to have dem'd this Charge, and felt ſome 
Indignation againſt che Commons for making it. 
My Lords, he has row come upon his Tyal, he 


has been charged home upon this Head. 


And permit me to ſay, there cannot be a heavter 
Charge upon a Miniſter of the Goſpel, not more affect- 
ing to any one that has not abandoned all Pretence 
to :Common Houcſty. | 

Give me leave to mention ſome of thoſe ſolemn 
Words, wherein a Prieſt receives his Orders. 
Receive the Huh Ghoſt, for the Office and Work 
* of a Prieft in the Church of God; and be thou a 


3 faithful Dilpenſe; of the Word of God, and of his 


'* Sacraments, in the Name of the Father, of the Son, 
«* and of the Hily G. 8 
This Crime there fore, when committed by a Prieſt, 
is betraying that ſacred Truſt repoſed in him with his 
holy Orders; *tis for:3ing the Authority of God, *tis 


aſſuming a Superiority over the inſpired Writers, if 


not over Him that inſpired them. | 
The Doctor therefore, that is ſenſible (as he ſays) 


of the Load of Guilt cad Tafamy the Charge of the Com- 
nous lays upon him, and whereof zhis is ſurely the 


heavieſt Part; What does he ſay to this? 


He ſays, if Le be guilty he is to anſwer it at ah. 

7 di where be is to be judged by thoſe "=" wa 

My Lords, to he is to anſwer at that great 2. 
bunal for every Branch of this preſent Charge. 8 

But is % all? Is he negligent of his Reputation in 
no other Inſtance but this, that is the tenders! ans 
moſt affetling ? | | : 

Or will he thus give himſelf up for a File, of 
the Word of God, and yet have the Confiii11cs 80 
hope for any Reputation, or any Capacity uf di 
good in preaching it? | TOP 

Is it thus the Dignity of the Sacred Order is to ba 
ſupported ? | EE | 

Is this the Cauſe of the Church, and of Cviſtiani. 
ty? And are they wound up in the Fate of an J. 
poſtor and falſe Prophet? | | 

Pardon the Warmth of Expreſſion ; his not ſaying 
a Word to the Charge, owns all this, 

My Lords, It is true (as the Doctor has ſaid) 
the Sacred Order, the Church and Chriſtianity are con. 
cerned in this Cauſe; but tis, that they may be c 
from the Reproach brought upon them by 2his wn. 
happy Man. | | 

But if he be ſelf-condemned, if he dare not open ji; 
Mouth on this Subject, how dare he declare his Hin, 
that thoſe of your Lordſhips, whoſe Studies more par- 
ticularly lead that way, ſhould acquit him? 

My Lords, He has made an Appearance before 
your Lordſhips in a anner very extraordinary, not only 
as in a Defence of a Proſecution, but as in a niof 
folema Act of Devotion, before the moſe Auguſt |udica- 
ture on Earth, appealing to a yet greater in Heaven. 

But with what Sincerity ! what Candor ! or what 
Senſe of that which he has done ! 

Jam amazed, that a Perſon in Holy Orders, in 
his diſtinguiſhing Habit, before this awful Aſſembly, 
ſhould dare to take the tremendous Name of Cad 
into his Lips, and appeal! to him for the Sincerity 
and Integrity of his Heart, at that very Time when 
he ſtands charged with this black Crime, and is nei- 
ther able to repel it, nor nas the Sucerity and H- 
neſty to repent, to take Shame upon Jimſelf in the 
moſt publick manner, and to a, Pardon of God and 
the World for it. | | | 

But while he can thus, with fuch Aſſurance as 
your Lordſhips + have ſeen, and now ſee, face ont 
ſuch a Crime, and be equi vocating and playing double 
with your Lordſhips, with God Almighty, and his 


- own Conſcience ; what Regard is to be had to his 


moſt ſolemn Proteſtations ? His manifeſt 1:/iacerity in 
this plain Point, leaves him no Credit in any thing; 
and his having taken the Abjuration Oath, gives me 
not the leaſt Difficulty, after what I have ovſcrred 
of his more ſulema Oath before your Lordſhips. 

My Lords, The juſt Veneration we owe to the 
Divine Majeſty, (for the Doctor's Behaviour has made 
that now part of the Caſe) the Honour of Chriſtianity, 
the Church and its Holy Orders, the Security of che 
preſent Eſtabliſhment and the Proteſtant Succeſſon, the 
Safety of Her Majeſty's Perſon, the Quiet of Her G0 
verument, the Duty we owe to Her as our Sovere!gh, | 
the Gratitude for Her moſt gracious Adminiſtration, the 
Honour of our Prelates, the Obligations we are under 
to prevent Seditions and Tumulte, to undeceive ile 
People, to quiet the Minds of che Proteſtant Diſenter, 
and convince them that the Toleration allowed them 
by Law is not to be taken away from them, to ſecure 
at preſent, and tranſmit to our Poſterity (as far as in 
us lies) our Religion and Liberties, and vindicate the 
Revslution (which is the Foundation on which the) 
ſtand) and the Glory of our late Royal Delives 


to whom under God we owed it; and to bai 
| Sedition 
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S-dition from the Pulpit, which is, and ever ought to 
be ſacred to Divine Purpoſes, REQUIRE the 


Commons to demand your Lordſhips Judgment on this 


Offender, | 8 
But, my Lords, he obſerves ſo far rightly, that 
bis Puniſhment is not all we aim at. AN 
No, my Lords, —What we expect from your 
Lordſhips Juſtice, i, the Supporting our Eſtabliſb- 
ment, the preventing all Attempts to ſap its Fundation, 
and anſwering thoſe other great Purpoſes T have men- 
tioned ; and I hope the Clergy will be inſtructed, 
not to preach the Doctrine of Submiſſion in ſuch man- 
ner as to prepare the way to Rebellion, but to follow 
the Advice and Example of. my Lord Archbiſhop of 


Pork, rather than tread in the Steps of Door Sa- 


cheverell. 
And we doubt not, but that thoſe to whom our 


Proceedings have been ſo induſtriouſiy miſrepreſented, 


will ſee and own the Favour ſhewn to this Man, in 


the manner of the Charge ; and our Care for the 


Honour of the Church and Clergy, in ſingling out for 


an Example for theſe impious Attempts againſt his 
Country, him that now plainly appears the Shame 
of his own Order. 

Lord Nottingham, 


Judges here. 


Thereupon the Lords, being moved to adjourn, 


adjourned to the Houſe of Lords; and being re- 


turned, and ſeated as before, Proclamation was 


made for Silence. | 

Note, During this Adjournment, the Lords on 

Debate agreed, That the Queſtion ſhould be 
propoſed in Weſtminſter-Hall. 

Lord Nottingham, My Lords, 'The 


Lord on the Woolſack may propoſe to the Reverend 


Judges, is, Whether by the Law of England, and 


conſtant Practice in all Proſecutions, by Indictment or 


Information for Crimes and Miſdemeanors by Writing 


or Speaking, the particular Words, ſuppoſed to be 
Criminal, muſt not be expreſly ſpecified in ſuch 
Indici ment or Information. 


Then the Lords were moved to adjourn, and accord- 


ingly adjourned to the Houſe of Lords; and being 


returned, and ſeated as before, Proclamation was 
made for Silence, 


Lord Chancellor. I take it, the Queſtion that 
your Lordſhips are of Opinion to ask the Judges 
for them to give an Anſwer to, is, Whether by 


the Law of England, and conftant Practice in all 


Proſecutions, by Indiciment or Information for Crimes 
and Miſdemeanors by Writing or Speaking, the 
particular Words, ſuppoſed to be Criminal, muſt 
not be expreſly ſpecified in ſuch Izdifiment or Infor- 
mation ? 

Mr. Baron Lovell, My Lords, I have always 
taken it to be ſo, and by conſtant Experience we 
have practis'd it ſo, that all Words and Writings, 
which are ſuppoſed to be Criminal, ought to be ex- 


pireſly mentioned in the Information or Indictment. 


Mr. Juſtice Dormer. My Lords, I am of Opinion, 


That by the Laws of England, and conſtant Practice 


mn all Proſecutions, by Indictment or Information 
for Crimes and Miſdemeanors in Writing or Speak- 
ing, the particular Words ſuppoſed to be Criminal, 
ought to be ſpecify'd in ſuch Indictment or Infor- 
mation, in the Courts of Meſtminſter- Hall. | 


Vor. V. R 


My Lords, I deſire your Opi- 
nion, whether I may propoſe a Queſtion to the 


and Miſdemeanors. | 833 


Mr. Baron Bury. My Lords, I am of the ſame 
Opinion with my Brothers. | 
Mr. Juſtice Tracy. My Lords, I am of the ſame 
pinion; ©... 7 TY 
Mr. Juſtice Gould. My Lords, I am of the ſame 
Opinion. It is our Practice in the King's Bench; 
and we ſpecify the Words in the Indictment, or it 
is Cauſe of Demurrer. 
Mr. Juſtice Blencowe. My Lords, I am of the ſame 
Opinion with my Brothers. 
Mr. Juſtice Powys, My Lords, I am of the ſame 


Opinion. 
My Lords, The Law of 


Mr. Juſtice Powell. 
England is certainly ſo. : 

Lord Chief- Baron. My Lords, I am of the ſame 
Opinion. | 

Lord Chief Juſtice Trevor. My Lords, I am of 
the ſame Opinion, That by the Laws of England 
the Words ought to be ſpecify'd in the Indictment 


or Information. 


Then the Lords adjourned to the Houſe of Lords, 


as before. 


Note, The Lords did not come again into Weſtmin- 

ſter-Hall ti Monday the 20th of this Month 

March; but in order to the Delivery of their 
Opinions, did on ſome of the intermediate Days 
come to theſe following Reſolutions, viz. | 


Saturday, March 11, 
Reſolved by the Lords Spiritual and Temporal in 


Parliament Aſſembled, That this Houſe will proceed 
to the Determination of the Impeachment of Doctor 


Henry Sacheverell, according to the Law of the Land, 


Queſtion I 
humbly propoſe ro your Lordſhips, that my Noble: 


and the Law and Uſage of Parliament. 
Tueſday, March 14; 


It is Reſolved by the Lords Spiritual and Tempo- 
ral in Parliament Aſſembled, That by the Law and 
Uſage of Parliament, in Proſecutions by Impeachments 
for High Crimes and Miſdemeanors, by Writing or 
Speaking, the particular Words ſuppoſed to be 
Criminal are not neceſſary to be expreſly ſpecify'd in 
ſuch Impeachments, | | | 

It is Ordered by the Lords Spiritual and 'Tempo- 
ral in Parliament Aſſembled, 'That on Thurſday 
next, at Eleven a Clock, this Houſe ſhall proceed 
upon the Impeachment of Henry Sacheverell, Doctor 
in Divinity, Article by Article. 


Thurſday, March 16: 


It is Reſolved by the Lords Spiritual and 'Tempo- 
ral in Parliament Aſſembled, That the Commons have 
made good their firſt Article of Impeachment a- 
gainſt Henry Sacheverell, Doctor in Divinity. 


Hiday, March 17. 


The like Queſtions were ſeverally put concerning 


the Second, "Third, and Fourth Articles, and ſeye- 


rally Reſolved in the Affirmative. TS: 

It is Reſolved by the Lords Spiritual and Tempo: 
ral in Parliament Afembled, That the Commons 
have made good the Second, Third and Fourth Ar- 
ticles of their Impeachment againſt Henry Sacheverell, 
Doctor in Divinity. 


50 Saturday, 
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Saturday, March 18. 


It is Ordered by the Lords Spiritual and Tempo- 


ral in Parliament Aſſembled, That the Queſtion to 
be put to each Lord in Meſiminſter-Hall thall be, 

Is Henry Sache verell, Doctor in Divinity, Guilty 
of High Crimes and Miſdemeanors, charged on him 
by the Impeachment of the Houſe of Commons? 
And the Anſwer thereunto ſhall be, Guilty, or Nat 


Guilty, only. 
Monday, March 20. 


The Lords coming down from W:ſiminſter- Hall, 
and being ſeated in the manner before-mentioned, 
Proclamation was made by the Serjeant at Arms as 
follows: | = 1 

Our Sovereign Lady the Queen doth ſtrictly 
Charge and Command all manner of Perſons to 
keep Silence, upon Pain of Impriſonment. 


Then another Proclamation was made: Henry 


Sache verell, Doctor in Divinity, come forth, ſave thee 
and thy Bail, elſe thou forfeiteſt thy Recognizance. 

The Doctor appearing at the Bar accordingly, 
with his Council, as before : 

Lord Chancellor. Your Lordſhips having fully 
heard and conſidered of the Evidence and Argu- 
ments in this Caſe, have agreed upon a Queſtion, 
which is ſeverally to be put to your Lordſhips in 
the uſual Order. The yes is this, That 
Doctor Henry Sacheverell is Guilty of High Crimes 
and Miſdemeanors, charged on him by the Impeach- 
ment of the Houſe of Commons. | 

Lord Chancellor. Lord Pelham, What is your 


Lordſhips Opinion; Is Doctor Henry Sacheverell 


Guilty of High Crimes and Miſdemeanors, charged 
on him by the Impeachment of the Houſe of Com- 
mons ? 


Lord Petham, Guilty: 


The ſame Queſtion was ſeverally put to the reſt, 

whoſe Names and Votes are as follow, 
1 

Lord Hervey, Guilty. 
Lord Conway, Not Guilty. 
Lord Guernſey, Not Guilty. 
Lord Halifax, Guilty. 
Lord Haverſham, Not Guilty. 
Lord Herbert, Done: 
Lord Weſton, Not Guilty. 
Lord Leimpſter, Not Guilty, 
Lord Guilford, Not Guilty. 
Lord Stawell, Not Guilty. 
Lord Dartmouth, Not Guilty. 
Lord Oſſulſton, Guilty. 
Lord Osborne, Not Guilty. 
L ord Craven, Not Guilty. 
Lord Cornwallis, Guilty. | 
Lord Berkeley of Stratton, Not Guilty; 
Lord Lexington, Not Guilty. 
Lord Rockingham, Guilty. 
Lord Colepeper, Guilty. 
Lord Byron, Guilty. 
Lord Leigh, Not Guilty. 
Lord Mohun, Guilty. | 
Lord Howard of Eſcrick, Not Guilty. 
Lord Hunſdon, Guilty. 
Lord Chandos, Not Guilty. 
Lord North and Gray, Not Guilty. 
Lord Paget, Guilty. 
- Hord-HPiloughly of Brofg, Not Guilty: 


| 9 Ann. 
Lord tz walter, Guilty. | 
Lord Ferrers, Not Guilty. 
Lord De la War, Guilty. 

Biſhop of St. Aſaph, Guilty, 

Bithop of Norwich, Guilty. 

Biſhop of Cheſter, Not Guilty. 

Biſhop of Lincoln, Guilty. 


| Biſhop of Bath and Wells, Not Guilty, 


Biſhop of Oxford, Guilty. 


| Biſhop of Peterborough, Guilty. 


Biſhop of Eh, Guilty. 
Biſhop of Sarum, Guilty. 
Biſhop of Rocheſter, Not Guilty: 


\ Biſhop of Durham, Not Guilty. 


Biſhop of London, Not Guilty. 

Lord Viſcount Feymouth, Not Guilty. 
Lord Viſcount Say and Sele, Not Guilty; 
Earl of lay, Guilty. 13 

Earl of Glaſgow, Guilty. 

Earl of Roſeberry, Guilty: 

Earl of Seafield, Guilty. 

Earl of Orkney, Guilty. 

Earl of Northesk, Not Guilty. 

Earl of Leven, Guilty. | 

Earl of J/ymes, Not Guilty. 

Earl of Loudoun, Guilty. 

Earl of Mar, Not Guilty. 

Earl of Crawford, Guilty. 


Earl of Cholmley, Guilty. 


Earl Poulet, Not Guilty. 

Earl of Wharton, Guilty, 

Earl of Greenwich, Guilty. 

Earl of Grantham, Guilty. 

Earl of Ferfey, Not Guilty. 
Earl of Orford, Guilty: 

Earl of Bradford, Guilty. 

Earl of Warrington, Guilty. 
Earl of Scarborough, Not Guilty; 
Earl of Portland, Guilty. 


Earl of Plymouth, Not Guilty. 


Earl of Holderneſs, Guilty. 

Earl of Abington, Not Guilty. 
Earl of Rocheſter, Not Guilty. 
Earl of Nottingham, Not Guilty. 


Earl of Berkeley, Guilty: 


Earl of Tarmouth, Not Guilty. 
Earl of Radnor, Guilty. 

Earl of Suſſex, Not Guilty: 
Earl of Carliſle, Guilty. 

Earl of Angleſey, Not Guilty: 
Earl of Scarſdale, Not Guilty. 
Earl of Sunderland, Guilty. 


Earl of Thanet, Not Guilty. 


Earl of Winchelfea, Guilty. 

Earl of Stamford, Guilty. 

Earl Rivers, Guilty. | 

Earl of Berkſhire, Not Guilty: 
Earl of Mancheſter, Guilty. 
Earl of Weſtmorland, Guilty: 
Earl of Denbigh, Not Guilty. 
Earl of Northampton, Not Guilty: 


Earl of Leiceſter, Guilty. 
Earl of Bridgewater, Guilty. . 
Earl of Dorſet and Middleſex, Guilty. 


Earl of Lincoln, Guilty, 

Earl of Pembroke, Not Guilty: 

Earl of Derby, Guilty. 

Marquis of Dorcheſter, Guilty. FW 
Lord Chamberlain of the Houſhold, Guilty. 
Duke of Dover, Guilty. 

Duke of Roxborough, Guilty. 


Duke of Montroſs, Guilty. Dake 
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Duke Hamilton, Not Guilty. 

Duke of Buckinghamſhire, Not Guilty. 

Duke of Bedford, Guilty, 

Duke of Leeds, Not Guilty. 

Duke of Shrewsbury, Not Guilty. 

Duke K homberg, Guilty. 

Duke of Belton, Guilty. 

Duke of St. Albans, Guilty. : 

Duke of Northumberland, Not Guilty: 
Duke of Beaufort, Not Guilty. 

Duke of Ormond, Not Guilty. 

Duke of Grafton, Guilty. 

Duke of Richmond, Guilty. 

Duke of Cleaveland and Southampton, Guilty: 

Lord Steward, Guilty. | 

Lord Privy Seal, Guilty. 

Lord Preſident, Guilty. 

Lord Treaſurer, Guilty: 5 

Archbiſhop of Tork, Not Guilty. 

Lord Chancellor, Guilty. 


Then ſome Time being ſpent by the Lord Chancellor 
in numbring the Opinions of the Lords: 


Lord Chancellor, My Lords, I have caſt them up 
with as much Exactneſs as I can; and I find that 
there are of your Lordſhips preſent in all One 
Hundred Twenty one; of theſe Sixty Nine of 
your Lordſhips have found Dr. Henry Sacheverell 
Guilty of the High Crimes and Miſdemeanors 
charged on him by the Impeachment of the Houſe 
of Commons, and Fifty Two have found him Not 
Guilty. „„ | 

Then Dr. Henry Sacheverell was brought to the 
Bar, and kneel'd till he was bid to ſtand up by 
the Lord Chancellor. | 

Lord Chancellor, Dr. Henry Sacheverell, The 
Lords having fully conſidered of your Caſe, have 
found you Guilty of High Crimes and Miſdemea- 
nours, charged on you by the Impeachment of the 
Houſe of Commons. 

Dr. Sac heverell. My Lords, One of your Lord- 
ſhips Officers acquainted me, that it was your 


Lordſhips Order, That neither I nor my Counſel - 


might have the Privilege of ſtanding at the Bar 
while your Lordſhips were giving your Opinions 
whether I was Guilty of the Crimes laid to my 
Charge; by which Means I was prevented from 
offering ſeveral Matters to your Lordſhips Conſi- 
deration in Arreſt of Judgment, which I now beg 
leave to offer to your Lordſhips Confideration 
and I deſire my Counſel might be heard to them. 

The firſt is, That noentire Clauſe, Sentence or 
Expreſſion, contained in either of my Sermons or 
Dedications, is particularly ſet forth in my Im- 


peachment, which I have already heard the Judges 


declare to be neceſſary in all Caſes of Indictments 
or Informations. : | 
I deſire to add another Exception, That the Im- 


peachment is by the Knights, Citizens and Bur- 


geſles, Commiſſioners of Shires and Burghs, in the 
Name of themſelves, and of all the Commons of 
Great Britain ; but the Articles are only by the 
Knights, Citizens and Burgeſſes, in the Name of 
Themſelves, and of all the Commons of Great 
Britain; which is neither agreeable to the Impeach- 
ment, nor to the Title of the Houſe of Commons 
ſince the Happy Union. 

F „ the Lords adjourned to the Houſe of 

ords, 


Voi 


Where they took into Conſideration the Mat- 
ter moved by Dr. Sacheverell in Arreſt of Judg- 
ment; and thereupon ordered, 

That this Houſe will, To-Morrow at Eleven 
of the Clock, take into Conſideration what Cen- 
{ure to paſs upon the ſaid Dr. Henry Sacheverell, 


Tueſday, March 21. 
The Lords, upon debate in the Houſe of Lords, 


agreed upon the Judgment to be paſſed in this 
Caſe upon Dr. Henry Sacheverell, in the Form 


hereafter mentioned. 
Medneſday, March 22. in the Houſe of Lords, 


A Meſlage was ſent to the Houſe of Commons, 
to acquaint them, That the Lords are ready to 
give Judgment in the Caſe of Henry Sacheverell, 
Doctor in Divinity, it they with their Speaker 
will come and demand the ſame. 


Thurſday, March 23. in the Houſe of Lords. 


A Meſſage was brought from the Houſe of 
Commons, to acquaint the Houſe of Lords, That 


the Houſe of Commons, with their Speaker, do 


intend immediately to come to the Houſe of 
Lords, to demand Judgment againſt Dr, Henry 
Sacheverell; and therefore deſire that the Painted 
Chamber, and Paſſage to the Houſe (of Lords) 
may be cleared. 


The Meſſengers were called in and told, the 


Lords would give Order as deſired. 

Which was done accordingly. | 

Then the Houſe of Lords adjourned during 
Pleaſure to Robe. n 

And being reſumed, 2 

The Commons, with their Speaker, being pre- 
ſent at the Bar of the Houſe of Lords, 

The Deputy-Gentleman Uſher of the Black 
Rod brought the Priſoner to the Bar, who after 
low Obeiſances made, kneel'd, until the Lord 
Chancellor bid him ſtand up. | 

Then the Speaker ſaid as followeth, viz. 

My Lords, The Knights, Citizens and Bur- 
geſſes in Parliament Aſſembled, in the Name of 
themſelves, and of all the Commons of Great Bri- 
tgin, did at this Bar Impeach Dr. Henry Sacheverell 
of High Crimes and Miſdemeanours, and did ex- 


hibir Articles of Impeachment againſt him, and 


have made good the ſame: 

I do therefore, in the Name of the Knights, 
Citizens and Burgeſſes in Parliament Aſſembled, 
and of all the Commons of Great Britain. demand 
Judgment of your Lordſhips againſt Dr. Henry Sa- 
cheverell, for the ſaid High Crimes and Miſdemea- 
nours. 

Then the Lord Chancellor ſaid, 


Mr. Speaker, The Lords are now ready to pro- 


ceed to Judgment in the Caſe by you mentioned. 
Dr. Sacheverell, the Lords having found you 

Guilty of High Crimesand Miſdemeanours,charg- 

ed on you by the Impeachment of the Houſe of 


Commons; and you being thereupon admitted to 


the Bar, and acquainted therewith, moved T'wo 
Things in Arreſt of Judgment. 


Firſt, That no entire Clauſe of either of the 


Books or Sermons referred to in the Impeachment, 
is ſpecify'd, or particularly ſet forth, in any of 
the Articles of Impeachment. 

5 P was © Secondly, 
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Secondly, That in the Title of the Articles ex- 
hibited by the Commons, the Stile of the Com- 


mons runs thus, | ehr 
„The Knights, Citizens and Burgeſſes in 


« Parliament Aſſembled, in the Name of them- 


« ſelves, and of all the Commons of Great Britain, 


Se. Omitting the Words, Commiſſioners of 
Shires and Burghs. | 

Iam to acquaint you, That the Lords took 
theſe Points into Conſi deration. eas 

I. And as to the Firſt, they found 

Thar on Occaſion of the Queſtion before put 
to the Judges in Weſtminſter: Hall in this Caſe, 


and theis Anſwer thereto, their Lordſhips had 


before fully debated and conſidered of that 
Matter, and had come to the following Reſo- 
lution : 

That this Houſe will proceed to the Determi- 
nation of the Impeachment of Dr. Henry Sacheve- 
zell, according to the Law of the Land, aud the 
Law and Uſage of Parliament. 

And after, to this Reſolution ; 


That by the Law and Uſage of Parliament, in | 


Proſecutions by Vnpeachments for High Crimes and 
Miſdemeanours, by Writing or Speaking, the 
particular Words ſuppoſed to be Criminal are not 
— (09 to be exprefly ſpecified in ſuch Unpeach- 
HENS. 

So that, in their Lordſhips Opinion, the Law 
and Uſage of the High Court of Parliament be- 
ing a Part of the Law of the Land, and that Uſage 
not requiring the Words ſhould be expreſly ſpeci- 
fied in Impeachments, the Anſwer of the Judges, 
which related only to the Courſe uſed in [zdid- 
ments and T:formations, does not in the leaſt affect 


your Cale. 


II. As to the Second, 
Their Lordſhips finding, that in the Act made 


in the Sixth Year of Her now Majeſty, Fr ren- 


dring the Union of the Two Kingdoms more Entire 
and Compleat, the Terms Commiſſzoners of Shires and 
Kiight of the Shires, Commiſſioners of Boroughs and 
Burgeſſes, are uſed as Synonymous Terms, ſignify- 
ing the ſame Thing; they were clearly of Opi- 
nion there can be no Weight in that Exception, 
and accordingly Over-ruled the ſame ; without 
entring into the further Conlideration, how far a 


Miſtake in the Title of the Articles, would 
viciate or avoid an Impeachment, if ſuch a 
Miſtake had happened. | 


So that the Lords find themſelves obliged by 


Law to proceed to Judgment againſt you, which 


I am ordered to pronounce. 

And in which you cannot but obſerve an ex- 
treme Tenderneſs towards your Character, as a 
Miniſter of the Church of Englazd. 

Therefore this High Court doth adjudge as 


followeth, 


That you Henry Sacheverell, Doctor in Divinity, 
ſhall be, and you are hereby enjoined not to preach du- 
ring the Term of Three Years next enſuing 

That your Two Printed Sermons, referred to by the 
Impeachment of the Houſe of Commons, ſhall be Burut 


before the Royal Exchange in London, between the 


Hours of One and Two of the Clock, on the Twenty 
Seventh Day of this Juſtaut March, by the Hands of 
the Common Hangman, in the Preſence of the Lord 
Mayor of the City of London, and the Sheriffs of 
London and Middleſex. 


Then the Speaker with the Commons retur 
ro their Houle; and Dr. Sacheverell beino ear 
drawn, | i 
The Houſe was Adjourned during Pleaſure | 
Unrobe. | = 


The Houſe was Reſumed. 

It is Ordered by the Lords Spititual a P 
poral in Parliament Aſſembled, That Bil, 
Sache verell's T'wo Printed Sermons, one Preached 
at Derby Aſſizes, and the other at St. Paul's, 7... 
don, referred to by the Impeachment of the Hour: 
of Commons, ſhall be Burnt before the Rojal-E : 
change in Lendou, between the Hours of One And 


Io of the Clock, on the Seven and Twentieth 


Day ot this Inſtant March, by the Hands gf the 
Common Hangman, in the Preſence of the Lord 


| Mayor of the City of London, and the Sheriffs or 


Lo:don and Middleſex. 


Zo the Lord Mayor of the City of London, 


aud the Sheriffs of London and Mid- 
dleſex. 


The Houſe taking into Conſideration 2 Judg- 
ment and Decree of the Univerſity of Oxford 
paſſed in their Convocation the One and Twen. 
tieth of Zuly, One Thouſand Six Hundred Eighty 
Three, given in Evidence by Dr. Heury Sachewe- 
rell at his Trial, upon the Impeachment of the 
Houſe of Commons, and thereupon lately Re- 
printed, It is Reſolved by the Lords Spiritual 
and Temporal in Parliament Aſſembled, That 
the ſaid Judgment and Decree contains in it ſe- 


\ vera] Poſitions contrary to the Conſtitution of 


this Kingdom, and deſtructive to the Proteſtant 
Succeſſion as by Law Eſtabliſhed. 


It is thereupon Ordered by the Lords Spiritual 
and Temporal in Parliament Aſſembled, 
That the ſaid Judgment and Decree, lately 
Printed and Publiſhed in -a Book or Pam- 
phlet, entitled, An entire Confutation of Mr. 
Hoadly's Book of the Original of Government, 

talen from the London Gazette, Publiſhed by 
Authority ; London, Reprinted in the Tear 
1710. ſhall be Burnt by the Hands of the 
Common Hangman in the Preſence of the 
Sheriffs of London and Middleſex ; at the ſame 
Time and Place, when and where the Ser- 
mons of Dr. Henry Sacheverell are Ordered to 
be burnt. | 


To-the Sheriffs of London 
and Middleſex. 


It is ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That the 
Lord High Chancellor of Great Britain do 
give Order for the Printing and Publiſhing 
the Trial of Henry Sacheverell, Doctor in Di- 
vinity; and that no other Perſon do preſume 
to Print the ſame. And further, That the 
laſt mentioned Reſolution and Order agreed 
on this Day, be Printed at the End of the 
ſaid Trial. | 
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N of the Impeachment of Dr. Henry Sacheverell. FA 


My Loks, | | 
HEN I conlider where this Impeach- 
ment firſt began, I cannot but think the 

Deſign of it was very good; but whatever it 
was, in its firſt Intendment, it ts very evident, 
it has already produced very miſchievous Effects; 
it has created great Diſturbances in private Fa- 
milies, and Tumults amongſt the People; and 
raiſed a Ferment in the Nation, that will not 
be laid by your Lordſhips Judgment, let that be 
what it will. It has been a two-edged Miſchief; 
giving the Church on the one fide, and the Diſ- 
ſenter on the other, too juſt Apprehenſion, that 
they are both in danger. Nor can this be won- 
dered at, when your Lordſhips have been told, 
by ſome of the Managers, of a pretended Divine 
Right of the Church; and when it has been 
more than hinted by the Managers of the Houſe 
of Commons, That the Clergy ought to be di- 
rected by the Civil Power, what Doctrine they 
ſhould teach: Nay, when they have authorita- 
tively taken upon them to interpret Scripture, 
and charged it as a Crime upon a Miniſter, that 
he had wreſted ſeveral Places of it to his own 
wicked Intentions. 

My Lords, After ſo noble a Defenſe made for 
the Doctor by his Counſel, and ſo great and 
moving an Apology by himſelf, I ſhould not 
trouble your Lordſhips upon this Occaſion, were 
it not more in Juſtification of myſelf, for the 
Judgment I ſhall give, than for the ſake of the 
Doctor, whoſe Cauſe, I think, now ſtands in ve- 
ry little need of it. | 

I was, My Lords, a Sufferer in the late Reigns, 


as well as others; I was in the Convention- Par- 


liament, and in the Vote of Abdication ; and 
am, at this day, of the ſame Principle I was 
then ; and yet, notwithſtanding this, I am not 
aſhamed to ſay to your Lordſhips, that I think 
myſelf obliged, in Juſtice, to acquit the Doctor 
from the Charge brought againſt him in this 
Article. And tho this may ſeem ſtrange to 
ſome of your Lordſhips, yet, I hope, it will not 
appear ſo very ſtrange as to ſee Biſhops vote 
againſt their own Doctrines, and Diſſenters in 
the midſt of a Mob, that are pull ing down 
Meeting - Houſes; eſpecially, after the Reaſons 
I ſhall offer to your Lordſhips for the Support 
of my Opinion. 

I ſhall not trouble your Lordſhips about the 
Original of Government, or the divers Forms 
of it; your Lordſhips heard that learnedly diſ- 
courſed on by one of the Managers of the Houſe 
of Commons below: But there is one thing, 
My Lords, that if my Memory ſerves me right, 
that Gentleman omitted, and it is a Matter too 
that I take to be of the greateſt Conſequence to 
any Government whatſoever: I mean, the Di- 
vine Appointment, or Inſtitution of Government 


itſelf; from which Appointment it is, that Men 


are obliged to Obedience to the Magiſtrate, not 
only for Wrath, or Fear of him, but for Con- 
ſcience-ſake, for Dread of a future Puniſhment, 
which is the greateſt Security the Magiſtrate has. 
And I the rather mention this, becauſe of No- 
tions that ſome People have of late advanced of 
—_ * (and have found their Advantage too 
OL. V. 


in ſo doing) of a diſcretionary Obedience only; 
that is, in my Opinion, whilſt the Gorernment 
is for them, they will be for tit; and think them- 
ſelves bound to obey no longer. It is not ne- 
ceſſary, to the Proof of this Divine Authority, 
to fix the juſt Time and Place, when, and where, 
and how the Knowledge of it was firſt commu- 
nicated to Mankind: It is enough, that we have 
it as expreſſy, as plainly, and as clearly declared, 
as can be put into Words, that it is ſo. 

There is another thing, My Lords, that in ge- 
neral, I would mention to your Lordſhips, be- 
fore I come to the Article itſelf, which may other- 
wiſe be the Occaſion of ſome Miſtake in this 
Debate ; we are not now judging according to 
our own Notions of Politicks, or derermining 
how far Reſiſtance or Non-Reſiſtance is lawful. 
It would be a ſtrange Rule of Judgment, to find 
any Man guilty for the ſake of one's own pri- 


vate Opinion, and for the eſtabliſhing a Doc- 


trine which he likes, and his Neighbour does 
not. But the only Queſtion before your Lord- 
ſhips is, whether, and how far, the Houſe of 
Commons have made good their Charge againſt 
the Doctor. And, I take Liberty to ſay plainly 
to your Lordſhips, that, in my Opinion, they 
have been very far from making good their Charge 
againſt him in this Article. | 

My Lords, to prevent the leaſt Miſtake, I ſhall 
read the Words of the Article to your Lordſhips, 
as they ſtand in the Impeachment, 

He, the ſaid Henry Sacheverell, in his ſaid 
Sermon preach'd at St. Paul's, doth ſuggeſt 
* and maintain, That the neceſſary Means us d 
** to bring about the ſaid happy Revolution, 


© were odious and unjuſtifiable : That his late 


* Majeſty, in his Declaration, diſclaim'd the 
** leaſt Imputation of Reſiſtance, and that to im- 
** pute Reliſtance to the ſaid Revolution, is to 
* caſt black and odious Colours upon his late 
* Majeſty and the ſaid Revolution.” 

The Doctor in this Article is charg'd with 
having maintain'd, That the neceſſary Means uſed 
to bring about the late happy Revolution, were odious 
and unjuſtifiable. To ſupport this, the Com- 


mons ſay, That having aſſerted the general Pro- 


poſition of the Unlawfulneſs of Reſiſting the 
Supreme Power, and not having excepted the 
particular Caſe of Reſiſtance that was made uſe 
of as a Means to bring about the late happy 
Revolution ; he does thereby refle& both upon 
the Means, and upon the ſaid Revolution. In 
Anſwer to this, there have been two things in- 
ſiſted upon to your Lordſhips, in behalf of the 
Doctor, by his Counſel : Firſt, That in Caſes of 
ſuch a Nature as this, the Exception is always 
imply'd in the general Rule; and there was a 
very unanſwerable Inſtance brought in Proof of 
this, at leaſt to moſt of your Lordſhips ; it was 
the Oath of Allegiance to King James. All 
thoſe that took that Oath, took it in general 
Words, and yet ſuch an extraordinary Caſe as 
the Revolution was excepted, tho not expreſs'd 
by thoſe that took that Oath. The next was, 
the Doctor, ſay they, would have been juſtly 
more blam'd, had he mention'd all the Caſes of 
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Exception, which extraordinary Caſes ought to 
anſwer for themſelves, whenever they fall out. 

And tho, My Lordi, theſe two be a full An- 
ſwer, yet there are two things more, I think with 
Submiſſion, may be added to it, which have not 
as yet been taken notice of. 

The firſt is, My Lordi, That the Proof againſt 
the Doctor is drawn by Conſequences ot the 
Commons own making, which he himſelf diſ- 
owns; and I appeal to that Reverend and Learn- 
cd Bench, who are great Maſters of Contro- 
verſy, whether it is not an eſtabliſh'd Rule a- 
mongſt all learned Men that have the leaſt Spark 
of Ingenuity, That no Man ought to be charg'd 
wich Conſequences, let them appear to his Ad- 
verſary never ſo clearly and undeniably to follow 
from his Aflertion, when he himſelf denies thoſe 
Conſequences. This is ſo known a Maxim, in 
all Diſputes berween Proteſtants and Papilts, 


and berween Proteſtants themſelves, that it can- 


not be deny'd. Now, the Doctor himſelf de- 
ny ing, as he does, that he had the leaſt Thought 
of including the Revolution under his general 
Aſſertion, or that he apply'd his Doctrine of 
Non-Reſiſtance to that Caſe, cannot, without 
the higheſt lojuſtice, be charg'd with Conſe- 
quences which he himſelf utterly denies. 

In the next place, it is impoſſible, in my Opi- 


nion, to prove that Reſiſtance was made uſe of 


as a Means to bring about the late happy Revo- 
lution 5 and, conſequently, is not within the 
Doctor's general Maxim. 
Means, My Lords, is a relative Term, and re- 
fers to ſome End ; and the End and Deſign of 
the Prince of Orange in his coming hither, and of 
thoſe that join'a him when he was here, being 
to have the Nation and Rightful Succeſſion ſe- 
cur'd by a Free Parliament, it follows, that what- 
ever Force was at that Time made uſe of, could 
not be made uſe of as a Means to bring about 
an End which was never intended. | 
Far be it from me, My Lords, to leſſen the 
great Undertaking to deliver us from Popery and 
and Arbitrary Power; and tho the Glory of that 
Enterprize is wholly attributed to King William, 
tis certain, her preſent Majeſty had her Share in 
it, however that is forgotten: For, give me 


leave to ſay, that had not her Majeſty counte- 


nanc'd the Undertaking of the Prince of Orauge 
with her Aſſiſtance, in my Opinion, the Succeſs 
had been very dubious. | 

Now, is it poſſible, My Lords, to imagine, that 
it was ever the Deſign of her Majeſty, or thoſe 
that join'd the Prince of Orange, to take the 
Crown off of King James's, and put it upon King 
William's Head ? | 

No, My Lords, the avowed great Deſign was 
quite otherwiſe, as appears by the Declaration 
itſelf, which was read below: It was to reſtore 
and ſecure our Laws from the Invalions that had 
been made upon them by Arbitrary Power: It 
Was to ſecure that Right which all the World 
knows the Princeſs had to the Succeſſion of the 
Crown, and to have every thing ſettled by a Free 
Parliament, and not to make a Revolution by de- 
throning King James. This the Prince himſelf 
owns, when he ſays in his Declaration, he had 
no other Deſian in coming hither, but a Free Parlia- 
ment. | 
My Lords, I take it to be of moſt dangerous 
Conſequence, to judge any Man by Suggeſtions 
and Innuendos : Let what will be ſaid to juſti- 


ty it, it ſhall never be the Rule of my Judg- 
ment. : | 
Groundleſs Suggeſtions, My Lords, have, with- 
in my Memory, been the Pretence of Power, to 
cover illegal Oppreſſton with the Shew of Rea- 
ſon, to the Publick. I will give your Lordſhips 
but one Inſtance of it: It was the Caſe of a 
Reverend Prelate, now in the Houſe; I mean 
the Archbiſhop of Dor; his Grace was then Dr. 
Sharpe only. It was in the Year Eighty Six; 
there was an Order, directed by way of Letter 
to the Proteſtant Biſhops, to diſcharge all the in- 
ferior Clergy from preaching upon controverted 
Points in Divinity. They thought it ſerved the 
Deſigns of Popery, then, to direct Miniſter? how 
they ſhould preach z which was, in effect, to for- 
bid them to defend their Religion. This Pre- 
cedent was taken from an Order in Queen Mary's 
Time, ſays the printed Account; when at the 
ſame time, it was attack'd by the Romiſh Prieſts 
with all the Vigour they were capable of, whilſt 
the Popiſh Sermons and Diſcourſes were printed 
by Authority. Notwithſtanding this Order, the 
Doctor took occaſion, in ſome of his Sermons, 
to vindicate the Church of England, in oppoſition 
to the Frauds and Corruptions of Popery. But 
this, by the Court Emiſſaries, was interpreted 
much the ſame way as the Dector's Sermon is 
now, to be endeavouring to beget in the Minds 
of his Hearers, an ill Opinion of the King and 
his Government, by inſinuating Fears and Jea- 
louſies, to diſpoſe them to Diſcontent, and to 
lead them into Schiſm, Diſobedience and Re- 
bellion. 

My Lords, When the Homilies and Articles, 
when ſo many Archbiſhops and Biſhops, and the 
Univerſity, and moſt of the Foreign Divines 
too, eſpecially the Lutherans, have aflerted the 
ſame Doctrine of Non Reſiſtance to the Su- 
preme Power, as Dr. Sacheverell has; I think it 
the hardeſt Caſe in the World, that this unfor- 
tunate Gentleman ſhould thus be ſingled out and 
made a Criminal, and a kind of Martyr, endu- 
ring the Trial of cruel Mockings, yea, more- 
over, of Bonds and Impriſonment, tor aſſerting 
the ſame Doctrine. Tis true, Beza and Parens, 
and {ome others of the Calviniſts, are of another 
Opinion; but 'tis known, that Pareus's Commen- 
tary on the 13th of the Romans was burnt at 
Oxford, by the Order of King James I. for aflert- 
ing that Doctrine. 

But there is one thing, My Lords, ſo aſtoniſh- 
ing in this Proſecution, that I cannot but take 
notice of it: Thoſe who were at Man's Eſtate, 
at the Revolution, know how induſtrious, on the 
one ſide, all that were Friends to King James 
were, to put his leaving the Nation then upon 
the Foot of Force and Reſiſtance, as thinking 
this the ſtrongeſt and beſt Argument to juſtify 
his Withdrawing himſelf from his People. They 
rack'd their Brains to find out Arguments to con- 
vince Men, that his Life was manifeſtly in Danger, 
by ſtaying here; and that it was for the ſake 
of that, and his Liberty, that he was forc'd to 
withdraw; and that his Withdrawing was juſt, 
being an Act of Neceſſity, and not of Choice, 

On the other ſide, thoſe that were Friends to 
the Revolution, made it their Buſineſs to per- 
ſuade the World, that all this was but a Colour 
and Pretence, and that the Fact was quite other- 


u iſe; that the Senſe and Conviction King James 


had of what he had done, prevail'd upon him 
3 5 rather 
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rather to throw off the Government, than con- 
cur with a Free-Parliament. 

That this was the only Foot they then put it 
upon; and that it was not then put upon the Foot 
of forfeiting the Government by Male-Admini- 
ſtration; if any Man denies, I appeal to the 
Papers that were then writ, and are now in 
Print, on this Subject. | 

This being ſo, it is very ſtrange to ſee fo great 
an Alteration in Mens Notions of 'Things ; and 
that now, after our Conſtitution has maintain'd 
itſelf upon this Foot, againſt all Defigns and At- 
tempts that have been made upon it, for above 
twenty Years, thoſe very Men, and that Party, 
who endeavour'd to place the Revolution then, 
upon K ing James's voluntary Deſertion, which 
they call'd Abdication, ſhould now, without any 
Reaſon given, be for changing that Foundation, 
and do all they can, to put it upon King James's 
Foot of Force and Reſiſtance. What, My Lords, 
are we endeavouring, after twenty Years, to 
make King James's Title better now than any of 
his Friends could make it then, and not only 
finding out Arguments they never- thought of, 
but impeaching any that dare ſo much as queſtion 
the Truth and Force of them? This, My Lords, 
ſeems very ſtrange. 

My Lords, I cannot but take notice to your 
Lordſhips, of what was ſaid by that noble Lord, 
who ſpoke laſt, becauſe, to me it appears to be 
a Matter of the laſt Conſequence, to the Honour 
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of her preſent Majeſty. He told your Lordſhips, 
that the beſt Title her Majeſty had to the Crown, 
was her Parliamentary Title. I muſt rake li- 


berty to affirm the 77 contrary; and that, in 


my opinion, the beſt Title her Majeſty has, is 


her Hereditary Title; tho I deny not, but that 


the Act of Parliament is a Strengthning and Con- 
firmation of that Title : But I deny a Parliamen- 


tary- Title to be the only, or the belt Title that 


the Queen has to the Crown ſhe wears. And in 
ſaying this, I do not fear the malicious Reflexions 
of having a ſquinting Regard to the Title of any 
Perſon on the other fide the Water; for in af- 
firming (as I now do to your Lordſhips) that 
her Majeſty is my Rightful and Lawful Queen, 
by Right of Inheritance; and as ſhe is Daughter 
to King James the Second, I do in ſo many 
Words affirm alſo, that there is no other Per- 
ſon, the Rightful and Law ful Heir to King James, 
but her ſelf. And if the preſent Impeachment of 
Dr. Sachevereli ſhall have this Effect (as J hope it 
will) to convince the Nation of the undoubted 
Truth of her Majeſty's Right of Inheritance to 
the Crown, (a Matter now ſo induſtrioufly op- 
pos'd) the Security this will bring to her Ma- 
jeſty's Perſon and Crown, and to the Succeſſion 
in the Proteſtant Line, and illuſtrious Houſe of 
Hanover afterwards, ſhall prevail with me eaſily 
to pardon any warm and unguarded Expreſſions, 


that the Doctor may here and there have dropt, 


and made uſe of in any of his Diſcourſes. 


The Biſhop of Salisbury's Speech in the Houſe of Lords, on the firſt Article 
of the Impeachment of Dr. Henry Sacheverell. 


HE Counſel for the Priſoner did ſo plainly 
and fully yield all that any Loyal Subject 
has ever pretended to, that in Caſes of extreme 
Neceſſity, Self- defence and Reſiſtance were law- 
ful, and that this was the Caſe at the Revolu- 
tion; that it may not be neceſſary to ſay any 
thing further on this head, if it had not been 
that the Evidence they brought ſeemed to carry 
this Matter much further, and that the Priſoner 
himſelf allow'd of no Exception in Caſes of Ne- 
ceſſity. And ſince it is grown to be a vulgar 
Opinion, That by the Doctrine of the Chureh 
of England, all Reſiſtance in any Caſe whatſo- 
ever, without Exception, is condemn'd; I think 
it is incumbent on me, who have examin'd this 
Matter long and carefully, to give you ſuch a 
clear Account of this Point, as may as fully ſa- 
tisfy you as it did myſelf. | 

I ſerved in the Revolution, and promoted it 
all I could. I ſerved as Chaplain to the late 
King: I had no Command, and carried no Arms, 
but I was fo far engag'd in it, that if I could 
ſee that I had gone out of the way in that (2nd 
the many Up-and-Downs we have gone thro? 


ſince, has given much occaſion to reflect on that 


Tranſaction) I ſhould hold myſelf unworthy to 
appear longer, either in this Habit, or in this 
Great Aſſembly ; but ſhould think myſelf bound 
to paſs away the reſt of my Lite in Retirement 
or Sorrow. There is nothing more certain in 
Religion, than that we ought to repent of every 
Sin we have committed; and that we cannot 
truly repent, unleſs we repair or reſtore, as far 
as it is in our Power. N | 

I go now to give you the Account of the Doc- 


trine of our Church in this Particular. In the 
Times of Popery it was a Tenet, built upon 
Biſhops ſetting the Crown on the Heads of 
Princes, and anointing them, that they held their 
Crowns of the Church, and at the Pope's Mercy ; 
who had for about five hundred Years got into 
the Claim of depoſing them, and giving their Do- 
minions to others, in caſe they were Hereticks, 
or the Favourers of them. But the Reformation 
being in its firſt beginning protected by the 
Princes of Germany, by the Kings of the North, 
and then by the Kings of England; they came 
every where in oppoſition to the Papal Notions, 
to ſay that Kings had their Power from God : 
Not that they meant, that they had any diſtinct 
Authority belides the Law of the Land derived 
to them from God; but that by the Laws of 
God, the Authority of the Law of the Land was 
ſecured to them, For when a different Autho- 
rity from that of the Law came to be pretended 
to, and to be grounded on theſe general Expreſ- 
fions, that received here a Parliamentary Cenſure, 
and it was then declared, that the Laws of Re- 
ligion in the Scripture did only eſtabliſh the ſe- 
veral Conſtitutions and Governments that were 
in the different Parts of the World. 
The Occaſion that the Apoſtles had to write 
what we find in their Epiſtles, with relation to 
Government, was this : The Jews had a Notion 
among them from a Paſſage in Deuteronomy, that 
they were only to ſet a King over them, One 
from among their Brethren, and not a Stranger. From 
whence it is, That to this Day they do not 
think they are bound in Conſcience to obey any 
Magiſtrate, who 'is not one of their "ore 
OW 
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Now the firſt Converts to Chriſtianity being 


| Jews, the Apoſtles took care that they ſhould 


not bring this dangerous Notion with them into 
the Chriſtian Religion : But they did not meddle 
to determine where this Authority was lodg'd, 
that was to be gather'd out of the ſeveral Con- 
ſtitutions: They did not determine how much 


- was due to the Emperor, and how much to the 


Senate; and tho not long after thoſe Epiſtles 


were writ, the Senate condemn'd Nero to die 


more majorum, to be whip'd to Death, none of 
the Chriſtians interpoſed in that Matter. He 
prevented that infamous Death by his own Hands: 
And the Primitive Chriſtians reckon'd it one of 
the Articles of the Glory of their Religion, thac 
their firſt Perſecutor came to ſuch an End. 

Not long after that, Trajan was fam'd for that 


memorable Expreſſion, when he deliver'd the 


Sword to the Governors of the Provinces, as the 
Emblem of their Authority, he us'd theſe Words, 
Pro me, fi merear in me. For me, but if I deſerve 
it, againſt me. That did not weaken his Autho- 
rity; his Government, with that of his Succeflors 
for above eighty Years, being the greateſt and 


happieſt time the Romans had under their Empe- 


rors. This Word was put on King James the 
Firſt's Coin in Scotland. It is true, that was 
during his Minority; but when he afterwards 
changed his Motto, the Coin was not call'd in, 
but continu'd current till the Union. 

The Primitive Chriſtians had no Laws in their 
Favour, but many againſt them : ſo their patient 


ſuffering ſo many Perſecutions according to the 


Laws of the Empire, under which they liv'd, 
was conform to the Doctrine laid down by the 
Apoſtles. When they came afterwards to have 


the Protection of Laws, they elaim'd the Benefit 


of them, not without great Violence, when they 
thought an Infraction was made on thoſe Laws; 
which broke out into great Tumults, in many 
of the chief Cities of the Empire, not excepting 
the Imperial City itſelf. : 

Butto proceed with the Hiſtory of our Church - 
When the Articles of Religion were ſettled, the 
Books of the Apocrypha were indeed declar'd not 
to be a part of the Canon of the Scripture, but 
yet to be uſeful for the Example of Life, and the 
Inſtruction of Manners. A great Part of theſe are 
the Books of the Maccabees, which contain the 
Hiſtory of the Jews ſhaking off the Yoke of the 
Kings of Syria, when they were broke in upon by 
a total Overthrow of their whole Law, and an 
unrelenting Perſecution. Mattathias a private 
Prieſt began the Reſiſtance which was carried on 
by his Children, till they ſhook off the Hrian Yoke, 
and formed themſelves into a free Government, 
under the Family of the Maccabees. It were eaſy 
to ſhew that the Jews had been for above 400 
Years ſubject, firſt to the Babylonian, then ito the 
Perfian, and at laſt to the Grecian Empire : So that 
by a long Preſcription they were Subjects to the 
Kings of Sia. It were eaſy alſo to ſhew, that 
this Reſiſtance was foretold by Daniel, in Terms 
of high Commendation, and is alſo mention'd in 
the Epiſtle to the Hebrews, as the Work and Effect 
of their Faith. If then all Reſiſtance to illegal and 
barbarous Perſecution is unlawful ; theſe Books 
contain nothing but a Hiſtory of a Rebellion, and 
all the Devotion that runs thro' them, is but a 
Cant, and inſtead of reading them as Example of 
Life, and Inſtruction of Manners, we ought to tear 
them out of our Bibles with Deteſtation. I ſhall 
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afterwards ſhew what uſe was made of theſe Books 
not only by private Writers of our Church, but by 
what the & 26k body in Convocation was about 
to determine. | ; 

The next Step to be made, is, to conſider the 
Homilies : The Second Book of Homilies, which 
has the Homilies in it againſt 1/77ful Rebellion, is 
generally believed to have been compos'd by Bi- 
ſhop Jeuell, who was by much the beſt Writer in 
that time. It is certain, he underſtood the mean- 
ing of them well: Now I will read you two Paſ- 
ſages out of his Defenſe of his Apology tor the 
Church of England; from whence we may clearly 
gather what his Notion of Rebellion was, and 
that he thought a Defence againſt unjuſt and ille- 
gal Violence was not Rebellion. In one place he 
has theſe Words; 5 

The Nobles of Scotland neither drew the Sword, nur 
attempted War againſt the Prince: They ſought only the 
Continuance of God's undoubted Truths, and the De- 
fenſe of their own Lives az ainſt your barbarous and cruel 
In vaſions: They remember d, befides all other Whar- 
nings, your late Dealings at Vaſly, where great Num- 
bers of their Brethren were murder d, being together at 
their Prayers in the Church, holding up their Innocent 
Hands to Heaven, and calling upon God. In another 
place he writes, Neither do any of all theſe (Luther, 
Melanchthon) teach the People to rebel anoinſt their 
Prince, but only to defend themſelves by all lauſul 
Means againſt Oppreſ/ions 3 as did David againſt 
Saul, ſo do the Nobles in France at this Day, they ſeek 
not to kill, but to ſave their own Lives. 

Theſe Paſſages ſhew that he looked on Rebel- 
lion to be a violent Riſing againſt a Prince execu- 
ting the Laws; which was the Caſe of the Three 
Rebellions in England that they had in view: 
That in King Henry the VIIIth's, in King Ed- 
ward's, and in Queen El/zabeth's Time, where 
the Papiſts took Arms againſt their Prince, who 
was executing Laws made in Matters of Religion, 
and that with a great Gentleneſs. Of the Eleven 
Paſlages quoted by the Priſoner out of the Homi- 
lies, Five plainly relate only to the Coercing the 
Perſon of the Prince, in which David is ſet in 
Oppoſition to thoſe Rebels : now, tho he indeed 
defended himſelf, yet he had a juſt and ſacred 
Tenderneſs to the Perſon of Saul, when he had 
him in his Power, which is certainly ſacred by 
our Conſtitution. Five of them relate to wicked 
Princes. It was never pretended by any who 
pleaded for Neceflary Defenſe, that the bad Life 
of a Prince can be a juſt Cauſe of Reſiſtance : 
Yet that was then pretended; for K. Henry VIII. 
had given too much occaſion to reckon him a 
wicked Prince. So there is only one of all the 
Paſlages quoted from thoſe Homilies, that relates 
ſimply to Rebellion in general: And it has ap- 
pear'd what Biſhop Fewel!'s Senſe of the Matter 
was. There is alſo a Prayer at the end of every 
Diviſion of the Homily againſt Milſul Rebellion, 
(and by the by Wilful was not put in the Title 
for nothing) for thoſe opprefled by Tyranny in 
other Parts, that they might be relieved, and that 
thoſe. who were in fear of their Cruelty might be 
comforted. 

Let us next look thro' Queen Elizabeth's Long 
and Glorious Reign, and ſee what was the con- 
ſtant Maxim of that Time. 

The Year after the Queen came to the Crown 
the War in Scotland broke out between the Queen 
Regent that govern'd by Commiſſion, from her 


Daughter then Queen of France, and the Lords in 
. | | Scotland. 
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Scotland, She, to obtain the Matrimonial Crown 
to be ſent to Francis II. gave Aſſürances for the 
Exerciſe of the Reformed Religion; but the 
Point being gain'd, ſhe broke all her Promiles, 
and reſoly'd to force them to return to the Ex- 


erciſc of the Popiſh Religion. Upon which the 


Lords of Scotland formed themſelves into a Body, 
and were called the Lords of the Congregation. 
Forces were ſent from Hance to affiſt the Queen 


Regent; upon that Queen Elizabeth entred into 


an Agreement with the Soth Lords, and ſent 


an Army to their Aſſiſtance, which continued in 


Scotland till all Matters were ſettled by the Paci- 
fication of Leith: And in a Maniſeſto, that I have 
in my Hands, ſet forth 25 Years after that, I find 
her refle&ing on that Interpoſition in the Affairs 
of that Nation, with great Satisfaction. 

The Year after this War was ended, upon 


Fraucis the IId's Death, Charles the IXth, who. 


was 2 Child, ſucceeded in France. Edicts were 
granted in favour of the Proteſtants : Theſe 
were ſoon after broken by the Triumvirat, 
and upon that follow'd a Series of Wars often 
pacified, but always breaking out again, by 
reaſon of the Violence and Cruelty of the Go- 
vernment. All theſe Wars, till Henry the IVth 
was ſettled on the Throne, were in a Courſe 
of 28 Years, that which ſome would call Rebellion, 
being carried on againſt two ſucceeding Kings, 
Yet the Queen was in all that time {till aſſiſting 
them with Men and Money. | | 
In the Year 1568. the Provinces in the Nether- 
lands threw off the Spaniſh Yoke, that was become 
intolerably ſevere and cruel- The Queen for 
ſome Years aſſiſted them more covertly, but when 
the Prince of Orange was kill'd, and they were in 
danger to be over- run, ſhe took them more open - 
ly into her Protection; and by the Manifeſto which 
I have in my Hands, ſhe publiſhed the Grounds 
upon which ſhe proceeded, She laid down this 
for a Foundation, That there had been an Antient 
League not only between the Crown of Euglaud, 
and the Princes of the Netherlands, but between 
the Subjects of both Countries, under their Seals 
interchangeably, for all Friendly Offices. It this 
was a good Reaſon for the Queen's giving Aid to 
the oppreſſed People of the Netherlands, then if 
the Caſe had been reverſed, that the People of 
England had been illegally and cruelly oppreſſed, 
it furniſhed the Princes of thoſe Provinces with as 
good a Reaſon for aſſiſting them, In this Aſſiſt- 


ance given the States, the Queen perſiſted till the 


End of Her Reign; nor was this only done by 
the Court, but both Parliaments and Convoca- 
tions granted Her ſeveral Aids to maintain theſe 
Wars: And in the Preambles of thoſe Subſidy 
Acts, the Queen's Proceedings in thoſe Particulars 
were highly approv'd and magnify'd. Bilſon Bi- 
ſhop of MWincheſter, and ſeveral other Writers in 
that time, juſtified what ſhe did; and not one 
that I ever heard of, cenſured or condemned it. 
Upon King James's coming to the Crown, the 
firſt great Negotiation was for a Peace between 
Spain and the United Provinces ; Which laſted ſe- 
veral Years. The States inſiſted on a Preliminary, 
That they ſhauld be acknowledged Free, Sove- 
reign and Independent States; the Spaniards 


would not yield to this, nor would the States re- 


cede from it. Some here in Englund began to 


ſay, They were form'd in Rebellion, and ought. 


not to carry their Pretenſions too far: Upon that, 
King James ſuffer'd a Convocation to meet; and 


for High Crimes aud Miſdemeanours, 841 


2 Book of Canons, with relation to the ſupreme 
Authority, was prepar'd ; in which, tho the Au- 


thority of the Prince, even when he becomes a 


Tyrant, is carried very far; yet the Caſe of the 
Maccabees is ſtated ; and, it was determined, That 
when a new Government, tho begun in a Revolt, 
15 come to 2 thorow Settlement, it may be owned 
as Lawful, King James, who was jealous euough 
of the Regal Authority, yet did not like their 
carrying theſe Matters ſo far: He order'd the 


whole Matter to be let fall ſo entirely, that there- 


is not a Word of it in the Books of Convocation : 


But Archbiſhop Sancroſt found this Collection of 


Canons at Durham, under Dr. Overhall's Hand, 
which he Copied out, and Licenſed the Book a 
few Days before he fell under his Suſpenſion. 1 
ſoon ſaw that it had a Relation to the Affairs in 
Holland. For the Dutch delighted to compare their 
firſt Beginnings to that of the Jews in Autiochus's 
time: They compared King Philip. to A4ntiochns 


Epiphanes, and the Prince of Orange to Judas Mac- 


cabeus, But I ſaw much clearer into che Matter 


by an Original Letter of King Fames, Which a 


worthy Gentleman ſent me. I knew his Hand 
well, the Letter is in Print ; but I will read ſome 
particulars out of it. It is directed to Dr. Abvor, 
afterwards Archbiſhop of Canterbury. It begun 
with cenſuring ſome Poſitions concerning a King 
in Poſſeſſion, the ſame with our Modern ferm ot 
a King de facto. He goes on in theſe Words, 
My Reaſou of calling you together, was to give your 
7 udgments, how far a Chriſtian and a Proteſtant King, 
may concur to aſſiſt his Neighbours to ſhake off their 
Obedience to their own Sovereign, upon the Account of 
Oppreſſiun, Tyranny, or what elſe you like to name it. 
In the late Queen's Time, this Kingdom was very free 
in alſiſting the Hollanders both with Arms and Ad- 
vice; and none of your Cat ever told me, that any 
ſcrupled about it in her Reign. Upon my coming 


to England, you may know it came from ſome of yours © 


felves to raiſe Scruples about this Matter; yet I never, 


too c any notice of theſe Scruples, till the Affairs of Spain” 


and Holland forced me to it. I call'd my Clergy tage- 
ther, to ſatisfy not ſo much me, as the Morld about us, 


of the Fuſtneſs of my owning the Hollanders at this 


times This I needed not to have done, and you have 


forced me to ſay, I wiſh 1 had not. He reflects on 


thoſe who had a great Averſion to the Notion of 
God's being the Author of Sin, which plainly 
points at Dr. Overall, who was the firſt Man of 


Note among us, that oppoſed the Calviniſts Docs 


trine of Predeſtination ; yet he ſays; They had gone 


to the Threſhold of it, by ſaying, That even Tyranuy © 


was God's Authority, and ſhould be reverenced as ſuch» 
He concludes, Theſe were edę d Tools, and that there= 
fore they were to let them reſt, Here is a full Ac- 
count of King James's Thoughts of this Matter, 


which was then the chief Subject of Diſcourſe all 


Europe over. He had Twelve Years before this, 


ſhewed on an eminent Occaſion, that he owned 
the States, when he invited them in the Year 1593. 


to Chriſten his Eldeſt Son, Prince Henry. They 
were ſenſible of the great Honour done them by 


it; and tho they were then but Low, they ſent 


an Embaſly, with a noble Preſent of Gold Plate, 


to aſſiſt on that Occaſion. This Negotiation - 


ſtuck for ſeveral Years, the Spaniards refuſing to 


own them in expreſs Words: The Temper found 


was, they were treated with (anquam) as with 
Free States; and the Matter went no further at 


>. 


& Þ 


that time, than a Truce for ſome Years, which — 
was concluded in the Year 1609. Thislets us ſee, 


2 That 


F 
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That the Words in King James's Speech that Year 
to his Parliament, were not chance Words that 
tell careleily from him, 4 King leaves to be a King, 
and degenerates into a Tyrant, as ſoon as he leaves off 
to govern by Law: In which caſe the King's Conſci- 
ence may ſpeak to him, as the poor Woman to Philip of 
Macedon, Either govern by Law, or ceaſe to be a 
King. | 
i here is another eminent Inſtance towards the 
End of that Reign, that ſhews what the Senſe of 


our beſt Divines was in this Matter; When the 


Archbiſhop of York's Son and Mr. Wadſworth 
had changed their Religion in Spain, Wadſworth 
writ over a bold Defence of that; and among 
other Things, charged the Reformation with 
Rebellion. This was anſwer'd by one of the beſt 
Books of that Time, writ by Dr. Bedell, dedica- 
ted to the Prince of Males, who after wards pro- 
moted him to a Biſhoprick. His Words on this 
Head are full: I will read ſome of them. Do yon 
think Subjects are bound to give their Throats to be 
cut by their Fellow-ſubjefts, or to their Prince, at their 
mere Wills, againſt their own Laws and Edits? You 
world know quo jure the Proteſtant Wars in France 
and Holland, are juſtified. Firſt, The Law of Nas 
ture, which not only alloweth, but inclineth and in- 
forceth every living Thing to defend itſ If from Vio- 
lence. Secondly, That of Nations, which permit- 
teth thoſe who are in the Protection of others, to 
whom they owe no more than an honourable Acknow- 
ledement, in cafe they go about to make themſelves ab- 
ſolute Sovereigns, and to uſurp their Liberty, to reſiſt 
and ſtand for the ſame. And if a lawful Prince, 
who is not yet Lord of his Subjects Lives and Goods, 
ſhall attempt to deſpoil them of the ſame, under co- 
lour of reducing them to his own Religion, after all 
humble Remciſtrances, they may ſtand upon their own 
guard, and being aſſailed, reſiſt Force with Force, as 
did the Maccabees under Antiochus. In which 
caſe notwithſtanding, the Perſon of the Prince himſelf 
ought always to be ſacred and inviolable, as was 
Saul to David. No Commentary is wanted 
here. | 

My Lord, You ſee how this Matter ſtood du- 
ring King James's Reign. In the firſt Year of 


King Charles's Reign, Grotius's Book de Jure Belli 


& Pacis, was publiſhed at Paris, dedicated to 
the King of France, while Fance was under the 
Adminiſtration of the wiſeſt and moſt jealous Mi- 
niſter of the laſt Age, Cardinal Richelieu. In that 
Book, in which he aſſerts the Rights of Princes 
with great Zeal, yet he enumerates many Caſes, 
in which it is Lawful to reſiſt, particularly thar 
of a total Subverſion: And that Book is now all 
Europe over in the higheſt Reputation of any Book 
that the Modern Ages have produced. In the be- 
ginning of King Charles's Reign, a War broke out 
in France, againlt the Proteſtants ; upon which he 
ſent over Ambaſladors, by whoſe Mediation a 
Peace was concluded; but that being ill kept, 
the War broke out again; and the King thought 
himſelf bound by his Mediation to prote& the 
Proteſtants. So in the Second Seſſion of the Par- 


© liament, 1621. in the Demand of a Supply that 


the Lord Keeper Coventry made in the King's 
Name, theſe Words are to be found, France is 
ſuay d by the Popiſh Fattion ; and tho by his Majeſty's 
Mediation, there were Articles of Agreement between 
that King and his Subjects, that Treaty hath been 
broke, and thoſe of the Reformed Religion will be ruin- 
ed without prefent Help. Upon this the Commons 
petitioned the King for a Faſt, and deſired the 


Concurrence of the Lords, who join'd with 
in it. The King granted it, and an — mn 
compos'd ſuitable to the Occaſion ; in which, 
mong other Devotions, the Nation was directed 
to pray for all thoſe, who here or elſewhere ꝛvere firhr= 
ing God's Battles and Defending his Altars. 4 U 
the whole Body of the Legiſlature did concur "ns 
a Faſt for that, which if this Doctrine is true 
was no better than Rebellion ; and yet the whole 
Nation, Clergy and Laity, were required to pra 
for Succeſs in it. . 7 

But to complete this View of the Doctrine of 
our Church, it is to be conſider'd, That when a 
Year before this, while the Loan or Benevolence 
were carried on, ſome officious Divines made uſe 
of thoſe Expreſſions of Kings having their Power 
from God, as importing an Authority of a Na- 
ture ſuperior to the Laws of the Land. One of 
theſe, Dr. Alanwaring, was Impeached, and had 
a ſevere Sentence paſſed on him for it. So] have 
now made it out, beyond, I hope, the Poſſibility of 
Contradiction, that for Seventy Years together, 
from 1558, to 1628, the Lawtulneſs of Self-ge. 
fence in the Caſe of illegal and violent Cruelty, 
was the publick and conſtant Doctrine of this 
Church. | 
Theſe were the beſt and happieſt Times of our 
Church, as is often repeated by the Earl of Cl1- 
rendon - From theſe we ought to take the Stan- 
dard of our Doctrine. 5 

I go next to ſhew what was the common 
Doctrine for the next Sixty Years, from 1628, 
to 1698. I muſt yield up the firſt twelve Years : 
For upon the unhappy Miſunderſtanding be- 
tween the King and that Parliament, there was 
a long Diſcontinuance of Parliaments, then the 
lately condemned Doctrine was again in Vogue; 
and nothing was ſo much heard of, as the Law of 
Government that was from God, antecedent to 
all Human Laws: Out of this ſprung illegal 
Impriſonments, illegal Monopolies, ſevere Pro- 
ceedings in the Star- Chamber, but above all, the 
Ship- Money. Theſe things put the Nation in an 
Univerſal Diſ- jointing and Feebleneſs. And when 
an unavoidable Neceſſity forced that King to call 
a Parliament, the fatal Effects of thoſe Counſels 
broke out terribly. Iknow many fancy, that the 
War is to be charged on the Principles of Self- 
defence : They are much miſtaken. I had occa- 
ſion to ſee a great way into the Secret of that 
time, when I examin'd the Papers relating to the 
two Dukes of Hamilton. I knew a great deal 
more ſince from two Perſons of unqueſtionable 
Integrity, who knew the Secrets of that time, 
the Lord Hollis, and Sir Harbottle Grimſtone ; but 
all receiv'd a full Confirmation, when I found it 
agreed perfectly with the noble Account given 
by the Earl of Clarendon. | 

No body dreamt of a War, nor had they any 
Principles leading to it. But there was an un- 
happy Train of Accidents that hindred Matters 
from being brought to a Settlement, even while 
the King was granting all they could deſire. 
Stories were carried by Perſons about both the 
King and Queen, of Words let fall, thar made 
them conclude, there were ſtill ill Defigns on 
foot, againſt the Laws that were then paſſed. But 
that which brought all to a Criſis, was the Diſ- 


covery of a Negotiation, to engage the Army to 


declare againſt the Parliament. Whoſoever com- 
pares the Depoſitions in Ruſpwort h, with the Ac- 


count given of that Matter by the Earl of Cla- 
3 rendon, 


reudou, Will ſee there is a great deal more in the 
one, than the other is willing to believe; tho he 
acknowledges they had both Goring's Evidence, 
and Piercy's Letter with them. I will not take it 
upon me to determine, whether they believ'd roo 
much, or the Earl of Clarendon too little. It is 
certain, they believ'd all that was in the Depo- 
firions, and a great deal more: For Goriag being 
continued in the Government of Portſmouth, and 
his Father being advanced from being a Ba- 
ron to be an Earl, and Piercy's being made a Lord, 
and Maker of the Horſe to the Prince of W ales, 
made them conclude they had ſuppreſled a great 


deal, inſtead of ſaying more than was true. This 


ſtuck deep in their Hearts, and at laſt fatally 
broke out in the Demand of the Militia, that 
brought on the War, which I do own was plainly 
a Rebellion; becauſe ,a Force was offer'd to the 
King, not to defend themſelves from an unjuſt 
Invaſion, or illegal Grievances, but to extort a 
new Law from him. 

Thus the true Occafion of the War, was a Jea- 
louſy, that a Conduct of 15 Years had given too 
much ground for; and that was {till unaappily kept 
up, by a fatal Train of Errors in every ſtep thar 
was made. The great Concuſſion that the War 
gave the Nation, and the barbarous Eftaſion of 
ſo much Blood, eſpecially of the Royal Blood of 
that Bleſſed K IN G, had at laſt a happy, tho a 
late Concluſion in the Reſtoration : And it's no 
wonder, it ſuch a Series of Tragical Events, be- 


got a general Horror at the Occaſion of them. 


Bur then it was, that had it not been for the Firm- 
neſs of the Earl of Clarendon to his Engliſh Princi- 
ples, the Liberties of the Nation had been deli- 
ver'd up. : | 

It is to his Memory, that we owe our being a 
free People; for he with his two great Friends, 
the Duke of Ormond, and the Earl of Southampton, 
check'd the Forwardneſs of ſome who were deſi- 
rous to load the Crown with Prerogative and Re- 
venue. He ſtopt all this, which being afterwards 
odiouſly repreſented, brought. on him that great 
and laſting, but honourable Diſgrace. The Earl 
of Southampton, whole Death went a little before 
his Fall, and perhaps haſten'd it the ſooner, ſaid to 
many about him, that he was a true Proteſtant, 
and an honeſt Eugliſbman; and that the Nation 
would feel the Eftects of his being removed, when- 
ſoever it might happen. 

That Lord, in the great Settlement after the 
Reſtoration, would carry things no farther than 
to repeal what had been extorted by the Tu- 
mults ; and in the matter of the Militia-Act, and 
the Oaths relating to it, all was more cautioutly 
 Worded than is commonly underſtood. To the 
Word Commiſſion'd by the King, ſome indeed moved, 
that the Word Lawfully might be added, to make 
all plain. 'I'bis was preſs'd in the Houſe of Com- 
mons by PYaughan, after ward Lord Chief Juſtice 
of the Common-Pleas. 


That was not neceſſary, for the word Commiſſion 
imported it; ſince, if it was not Lawfully iſſued 


out, to Lau ful Perſons, and for a Lawful Rea- 


ſon, it was no Commiſſion, and the whole Houſe 
aſſented to this: yet in the Houſe of Lords, the 
ſame word Lawſ#lly was preſſed to be added by 
the Earl of Southampton, who was anſwer'd by 
the Earl of Angleſey, to the ſame purpoſe with 
what had been ſaid in the Houſe of Commons. 
1 inſiſted to have the Word added, be- 
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for High Crimes and Miſdemeanours. 


over the Nation. 


Lordſhips, how right I judged. 


theſe Matters, I could not ſerve, 


The: Attorney General, 
afterwards Lord Chancellor Nottingham, anſwer'd, 


043 
cauſe it would clear all Difficulties with ma- 
ny, who not having heard of the Senſe given 
in both Houſes, might fanſy, that any ſort of 
Commiſſion being granted, it would not be Lawful 
to reſiſt it. He did not prevail: for it was ſaid, 
That this Explanation being the Senſe of both 
Houſes, it would be ſoon ſpread and known 
In this Senſe, it is certain, that 
it is not lawtul to take Arms againſt any ſo com- 
miffion'd by the, King; for that were to take 
Arms againſt the King's Commiſſion in the Exe- 
cution of the Law, which is certainly a reſiſting 
the Ordinance of God, which whoſoever do, they 
ſhall receive to themſelves Damnation. 

It was no wonder, if after ſuch a War the 
Doctrine of Nou-Refiſtance was preach'd and 
preſsd with more than ordinary Warmth, and 
without any Except ions; yet ſome ſill kept theſe 
in view: ſo did both Dr. Falkzer and myſelf; 
and I know many others had them always in their 
Thoughts, tho they did not think it neceflary to 
mention them, | | 

I found the ill Effects that the carrying this 
Matter ſo far, had on the Mind of that unfortu- 
nate Prince, King James; for in the Lear 1673, 
when he was pleas'd to admit me to much free 
Converſation with him, among many other things, 
I told him, it was impoſſible for him to reign in 
quiet in this Nation, being of that Religion : 
he anſwer'd me quick, Does not the Church of 
England maintain the Doctrine of Noz-Reftauce 
and Paſſive Obedience ? I begg'd of him not to 
depend on that ; for there was a Diſtin&ion in 
that matter, that would be found out when Men 
thought they needed it. I now come to tell your 


It is true, they paſs'd a very pompous Decree 
at Oxjord 1683, but you ſhall hear how long they 
ſtood to it. In Summer, 1686, the Prince of 
Orange was pleas'd to receive me into his Ser- 
vice with a particular Confidence. Soon after 
the Eccleſiaſtical Commiſſion was ſet up, and up- 
on ſome Proceedings before that Board, he was de- 
fir'd from England to break with King James 
upon that Head. I oppoſed this, and ſaid, I was 
convinced, that Commiſſion was againſt Law, 
and would have ill Effects, but it did not ſtrike 
at the Whole. This was more warmly prefled 
upon the Proceedings againlt Magdalen College. 


I ſtill ſtood to my ground; and tojd both Prince 


and Princeſs, That if a Breach ſhould follow on 
When indeed 
the Declaration was publiſh'd a ſecond time, 
with a Reſolution to have it carried thro'; and 
that many Laws were diſpenſed with at pleaſure ; 
and Perſons who were under legal Diſabilities, 
were made Judges, Sheriffs and Magiſtrates; all 
whoſe Actings were ſo many Nullities : Then 
I thought here was a total Subverſion of our Con- 
ſtitution ; which from being a Legal one, was 
was made precarious, ſubje& to mere Will and 
Pleaſure. So I was ready to ſerve in the Revo- 
lution. - = : 

Some Days after we came to Exeter, Sir Eq- 
ward Seymour came thither, and he preſently ſent 
for me: When I came to him, he asked me 
Why were we a Rope of Sand, and had not an 
Aflociation? I ſaid, Becauſe we had not yet a 
Man of his Weight to begin the Motion : He 
ſaid, If we had not one by to Morrow, he 
would leave us before Night. I preſently ſaw a 


Noble Duke, now in my Eye, and acquainted 
| | 5 Q | him 


. — .. 
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him with this: He went to the Prince, who ap- 
proving of it, an Aſſociation was prepar'd, and 
laid on the Table next Morning; and was after 
that ſigned by all who came to wait on the 
Prince. Three Days after we left Exeter, a Head 
of a College came to the Prince, to invite him 
to come to Oxfird, aſſuring him, that the Uni- 
verſity would declare for him. He went as near 
it as Abingdon, but then the ſudden Turn of At- 
fairs at London obliging him to haſte up, the Aſ- 
ſociation was ſent thither, and was ſigned by the 
Heads of the Colleges, and many others there; 
ſome doing ir in a particular Warmth of Ex- 
preſſion, and ſaying, That their Hearts as well 
as their Hands went with it. Upon what Diſ- 


' appointments or other Views, I cannot tell, this 


Contradiction to their famed Decree, five Years 


after it was made, ſeem'd to take another Turn 


back to it again; and the Notion of a King de 


facto, which is but a ſofter Word for an Uſurper, 


came in Vogue. 
The Parliament, to prevent the ill Effects of 


that, ſtudied to ſecure the Government, Fr/#, by 
an Aſſociation, and then by an Abjuration. 1, 
who was always againſt every thing that might 
break in upon Conſcience, was for making theſe 
only voluntary ; but they were Enacted, and they 
were generally taken. A Noble Lord on the 
Earls Bench, procur'd me the Sight of a Letter, 
that went about to perſuade the taking the Ab- 
juration, that he had from a Place where he be- 
lieved it had its Effect; where I found this Di- 
ſtinction, That the Abjuring any Right whatſo- 
ever that the Pretender might claim, was only 
meant of a Legal Right, and that it had no re- 


lation to Birth-Right, or to Divine Right, This 


agreed with a Report that went then current, 
That a Perſon, in a great Poſt, ſent a Meſſage to 
an Honourable Gentleman, who would not take 


the Abjuration, that if he had an half Hour's 
Diſcourſe with him, he doubted not to be able 


to convince him, that he might take the Abjura- 
tion, without departing from any of his Princi- 
ples. Towards the End of the laſt Reign, a bold 
Attempt was made on the King's Supremacy, by 
an Incendiary, who is ſuppoſed to have no ſmall 
Share in this Matter now before your Lordſhips : 
But the Attack on the Supremacy being liable to 


2a Premunire, it was turn'd with much Malice, and 


manag'd with great Prevarication, againſt the 


Biſhops, who adhered firmly to their Duty to 


the King. How great a Disjointing that has 
brought on this Church, is too viſible all the Na- 
tion over ; and it tends to carry on the wicked 


Deſign of diſtracting the Church, and undermin- 


ing the Government. | 
By the time the Queen was on the Throne, or 


ſoon after, the Rehearſal began to be ſpread over 
the Nation, two of them a Week, which conti- 
nu'd for ſeveral Years together, to be publiſh'd 
without Check or Controul. It was all thro' one 
Argument againſt the Queen's Right to the 
Crown : That, tho it was diverſihed with Inci- 


dents and Digreſſions, was kept always in view. 


'The Clergy were in many Places drawn into Sub- 
ſcriptions for this Paper. This look'd like a De- 


| ſign long conniv'd at, to have the Queen's Title 


undermin'd ; Beſides this, we had a Swarm of 
Pamphlets every Year to the ſame Purpoſe, and, 
as was believed, writ by the ſame Hand. One 
ſold at the Door of the Houſe, with the Title of 
King William's Exorbitaut Grants, did plainly call 


him an Uſurper : and ſtarting an Obje&; 
gainſt 'the Queen's poſſeſſing ha "mate 
it this Anſwer, That the did well to keep 12 0 
ſhe could deliver it up to the righteous Heir. At 
that time there was quick Proſecution of a Paper 
publiſh'd, with the Title of The Shorteſt ay werd 
the Diſſenters ; and upon that, I brought that Pam 
phlet to a great Miniſter, and offer d to ſhew him 
this Paſſage in it, to ſee if there ſhould be a Pro- 
ſecution of this order d. He turned from me: ſo 
whether he heard me or not, I cannot tell: Fam | 
ſure, if he ſays he did not, I will believe him. 


No Proſecution follow'd, and the Rehearſal went 


on. The Clergy in many Places, met at a Cot- 
fee-Houſe on Saturdays, to read the Rehearſals of 
the Week, which had very ill Effects in moſt Places. 
I know it may be ſaid, That the Queen's Learned 
Council ought to have look'd after theſe things: 
But ve all know, that they ſtay till they receive 
Orders from the Miniſtry. The Courſe of that 
Treaſonable Paper has been now for ſome time 
ſtopr, ſo we ſee there is ſome Change in the Mi- 
mm | 

But to compleat the Inſolence of the Enemies 
of the Queen and of the Proteſtant Succeſſion 
they had the Impudence to give it out, That the 
Queen ſecretly favour'd them. And as this, we 
all know, has been long whiſper'd about amonę 
us, ſoit was more boldl y given out in Scorl ang - 
which oblig'd one of rhe Queen's Miniſters in 
that Parliament, in a Speech that was printed, to 
contradict this treaſonable and diſhonourable Sug- 
geſtion, I hat as ſome Divines would have it, that 
there was in Goda ſecret as well as a reveal 
Will, and that theſe might be contrary to one a- 
nother ; ſo they would faſten an Imputation on 
the Queen, that while ſhe reveal'd her Will one 
way, ſhe hada ſecret Will another way ; which 
he ſolemnly affirmed to be falſe, and highly inju- 
rious to the Queen, 

While the Pamphlets and theſe Reports were 
thus ſet about, Mr. Wadly thought that it became 
him to aſſert the Queen's Title, by juſtifying the 
Revolution, out of which it riſes. But what an 
Outery was rais'd on this, that one durſt diſturb 


the Progreſs of a wicked Opinion, that was viſi- 


bly deſign'd to overturn the Government: And 
yet he aſſerted nothing, but what the Counſel 
for the Priſoner did all fully and plainly own, That 
in the Caſes of extreme Neceſſity, an Exception 
to the Doctrine was to be admitted, and that that 
was the Caſe at the Revolution. | 
But as theſe Notions have been long let run a- 
mong us, ſo they have appeared ina moſt violent 
and unguarded Manner, ever fince the Attempt 
of the Pretender; and more of late, ſince the Pre- 


liminaries upon the Overtures for a Peace, ſeem 


to extinguiſh their Hopes. What Sermons on 
this Head are preach'd in this City, at Aſſizes, 
at Bath, and at many Cathedrals ? Furious Men 
fit themſelves with ſome hot Sermons, which they 
carry about from Place to Place, to poiſon the Na- 
tion. This has not only the viſible Effect deſigned 
by ir, of ſhaking many in their Allegiance to the 
Queen, and in their adhering to the Proteſtant 
Succeſſion ; but it has a curſed Effet on many 
e- x on whom this their Deſign does not ſuc- 
ceed. 

Tam very ſenſible there is a great deal of Impie- 
ty and Infidelity now ſpread thro' the Nation: 
This gives every good Mind all poſſible Horror; 
but I muſt tell your Lordſhips, on what a _ 
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Parr of it is founded: for ſince my Converſation 
wich Wilmot, Earl of Rocheſter, IJ have had many 
Occaſions to diſcourſe wich Perſons tainted with 
thoſe wicked Principles; and I do affirm it, that 
the greateſt Prejudice theſe Perſons have at Reli- 
Lion, at the Clergy, and at the Publick Worſhip 
of God, is this, that they ſay, They ſee Clergy- 
men take Oaths, and uſe all Prayers, both or- 
dinary and extraordinary, for the Government, 
and yer in their Actings and Diſcourſes, and of 
Lace in their Sermons, they ſew. vilibly that they 
look another way: trom whence they conclude, 
Ihey are 4 mercenary Sort of People without 
Conſcience: | : 

I lope there are not many that are ſo corrupted 
aud ſo ſcandalous: Tam ſure I know a great many 
that are far otherwiſe, who preach, ſpeak and 
act as they ſwear and pray; but thoſe who act 
in another way, are noiſy and impudent, and ſo 
bring an Imputation on the whole Body. And un- 
leſs an effectual Stop is put to this Diſtemper, it 
is not poſſible to foreſee all the ill Conſequences 
that may follow upon it. 

I have, I am afraid, wearied your Lordſhips ; 
but I thought it was neceſſary, once for all, to 
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enlarge copiouſly on this Argument, And now to 
come cloſe to the Article, and the Sermon, for I 


meddle not all with the Perſon of the Man, what- 
ever general Expreſſions might very well have 


been ufed, in ſetting forth Paſſive Obedience and 


Non-Reſiſtauce before the Revolution; becauſe odi- 
ous Caſes ought not to be ſuppoſed, and therefore 
are not to be named, yet ſince Reſſtance was uſed 
in the Revolution, and that the late King invited 
all the Subjects to join with him, which was in 
them certainly Reſiſtance ; and ſince the Law ſul- 
neſs of the Revolution is ſo much controverted, the 
condemning all Reſiſtance in ſuch crude and gene- 
ral Terms, is certainly a condemning the Revolu- 
tion. And this is further aggravated from thoſe 
Limitations on our Obedience, in an Act paſt 
{oon after the Revolution, by which, in Caſe our 
Princes turn Papiſts, or marry Papiſts, the Subjects 
are in expreſs Words diſcharg'd from their Alle- 
giance to them. Certainly this puts an End to 
the Notion of Nu-Reſiſtance in any Caſe, or on 
any Pretence whatſoever. For theſe Reaſons, I 


think the firſt Article of this Impeachment, is 


both well grounded, and fully made out. 


The Hiſhop of Oxtord's Speech in the Houſe of Lords, on the firſt Article 
Y of the Impeachment of Dr. Henry Sache verell. | 


My Lon ps, 


OM E of this Bench are neceſſarily call'd up, 
by Words which fell from the noble Lord 
Vu o ſpake third in this Debate, who was pleas'd 
to mention among other ſtrange Things, Bi- 
tops voting contrary to their Dotriaes. Phe: Opi- 
nions of ſeveral of the Reverend Prelates have 


been read before your Lordſhips in Reſtminſter- 


Hall: They were firſt quoted by the Counſel for 
the Defendant, and by their Order read in ſuch 
a partial and unfair manner, that if I may be al- 
low'd to uſe any other Author after the ſame way, 
to take a naked Propoſition out of his Book, and 
not conlider the Coherence or Dependance of 
the Words, how it may be explain'd or limited 
in other Places, to read juſt ſo far as may 
ierve my Purpoſe, and ſtop when any thing fol- 
lows that may ſet the Matter in a juſt Light, 1 
dare undertake to make any Author ſpeak on 
v hich-ever ſide of the Queſtion I pleaſe. 

But the Managers for the Honourable Houſe 
of Commons did Juſtice to thoſe Reverend Pre- 
lates, by obliging the Clerk to read other Paſlages 
in their Books, which clearly explain'd their Opi- 
nions ; and fo the only Purpoſe that was even- 
tually ſerv'd by producing thoſe Quotations, was 
that which, I fear, was not intended; the vindi- 
cating thoſe Reverend Prelates from the unchari- 
table Imputation of having aſſerted a Doctrine 
in their Writings, which they had contradicted 
by their Practices, in relation to the Revolution, 
and the Government founded upon it. 

I hope to be able to reconcile the Vote which 
I ſhall give, with the Opinion which I have al- 
ways been of, and which having not been pro- 
duced below, I ſtand up to give it your Lord- 
ſhips here; being far from cenfuring, far from 
entertaining the leaſt diſreſpectful Thought of 
any that ſhall differ in Opinion from me. 


I own the Subject now in debate, is a mat» 


Vol. V. 


ter of great Conſequence, and of great Nicety 
and Tenderneſs; and that he, who ſhould pre- 
ſume to entertain your Lordſhips upon it, ought 
to be better qualify'd, and better prepar'd than 
I am in other Reſpects; bur I will give place to 
none in thoſe that follow, viz. in delivering my 
ſelf with that Reſpe& and Deterence which is 
due to this Houſe, that humble Difidence which 


becomes a juſt Conſciouſneſs of my own Weak- 


neſs, and that Plainneſs and Sincerity which be- 
comes that Character, which however unworthy 
of it, I have the Honour to bear; and then I am 
ſure I may depend upon your Lordſhips known 
Candor, Honour and Juſtice, that if any thing 
ſhould fall from me leſs correct, or leſs guarded 
than it ought to be, it ſhall receive the moſt fa- 
vourable Conſtruction that it is capable of. 
Before I deliver my Opinion, I beg leave 
briefly to ſtate the Queſtion; and in order to 


that, to lay down two Premiſes. 


1. That Government in general, was in 1ts 
original Inſticution, deſign'd for the good of 
the whole Body: Men were not form'd into 
Societies, only to be Subjects of the arbitrary 
Wills, the laviſh Inſtruments in the gratifying 
the ambitious or other corrupt Deſigns, of any 
one or more Men; but for the Safety and Proſ- 
perity of the whole Community. | 

2. That in the Holy Scriptures (as far as I can 
find) there is no Specification of any one particu- 
lar Form of Government to which all Nations and 
Bodies of Men, in all Times and Places ought to 
be ſubject; nor are there any ſuch exact Accounts 
of the Extent of the Power of the Governor, or 
Obedience and Submiſſion of the Governed, as 
can reach to all Caſes that may poſſibly happen. 

There are many general Precepts requiring 
the Obedience and Submiſſion of Subjects to 
their Governors: Let every Saul be ſubject to the 
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Higher Powers : Ion muſt needs be ſubject not only for 
Wrath, but alſo for Conſcience-ſake : He that reſiſts, 
reſiſts the Ordinance of God - And ſubmit yourſelves 
to every human Conſtitution for the Lord's ſake, & . 
But yer theſe Scriptures do not tell us how far 
we mult obey and be ſubject, nor do they ne- 
ceſſarily imply that there can never be any Caſes 
wherein we may not obey and not be ſubject, 
bur reſiſt; becauſe there are other Places in Scrip- 
ture, Where other Duties are requir'd in Terms 
as large and general as theſe, nay in univerſal 
Terms, which yet muſt admit of Exceptions. 

Some of the molt zealous Contenders for the 
abſolute Power of the Prince, and unconditional 
Submiſſion of the Subject, found themſelves very 
much upon the fifth Commandment, Honour thy 
Father and Mother, which they expound as com- 
prehending political as well as natural Parents; 
and I do not gain-ſay it: But then pray, my 
Lords, let us ſee in what Terms the Duty of 
Children to their natural Parents is requir'd in 
Scripture : Children, ſays the Apoltle, obey your 
Parents in ail Things. This Expreſſion is ſurely 
univerſal enough; and from hence, according to 
ſome Mens Reaſoning, it muſt follow, if Chil- 
dren muſt obey their Parents in all things, then 
they may reſiſt in none. 

But will any body ſay, that notwithſtanding 
the Univerſality of this Precept, there may not 
be ſome Exceptions and Limitations underſtood, 
both as to the active and paſſive Part of the 


Child's Obedience? As to the active, no one 


will deny, but the Command muſt be reſtrain'd 
to Licita & Honeſta; they are not to obey in all 


things abſolutely, but in all things that are law- 


ful and honeſt. 
And as to the paſſive Part of the Child's Obe- 


dience, the Submiſſion or Non-Reſiſtance requir'd, 
permit me to put a Caſe. Suppoſe a Parent in a 
Phrerzy, in a Fit of Drunkenneſs or Paſſion, 


_ draws his Sword, and attempts to kill his inno- 


cent Son, and the Son has no way to eſcape 
from him: Is he oblig'd by this Duty of not re- 


ſiſt ing, to ſtand ſtill and let his Father ſheath 
his Sword in his Bowels? May he not, tho he 


muſt {till have a care of his Father's Life, defend 
his own? May he not put by the Paſs, grapple 
with his Father, and diſarm him if he can? My 


Lords, ſurely he may ; that prime Law of Na- 


ture, of Self-Preſervation, will juſtify him in it: 
And then why may not the ſame Law of Self- 
Preſervation juſtify the political Child, the Body 
of the People, in defending their political Life, 
1. e. their Conſtitution, againſt plain and avow'd 
Attempts of the political. Parent utterly to de- 
ſtroy it? And it is upon this Point only that I 
ſhall Rate the Queſtion. 

I do allow, that in all Governments whatſo- 
ever there is an abſolute Power lodg'd ſome- 
where. With us, as I humbly conceive, that 
Power is lodg'd in the Legiſlature ; for which I 
have the Authority of a great Politician and 
Stateſman, Sir Thomas Smith, who was Secretary 


of State to two Princes, King Edward VI. and 
Queen Elizabeth; who in his Book, De Republica 


Angl. a Book ſeen and allow'd, as is ſaid in the 
Title-page, in that Chapter where he treats of 
our Parliaments, and the Authority thereof, lays 
down this Aſſertion, The moſt high and abſolute 


© Power of the Realm of England confiſteth in the 


© Parliament.” And giving particular Inſtances of 
that Power, among others, mentions this, That 


* the Parliament gives Firms of Succefſon ts 
* Crows, 8 BY 
The executive Power with us is lodg'd with 
the Prince; and I do readily allow, that the 
Prince ſo veſted with the executive Power BY 
all others lawfully commiſſion'd by him, acting 
according to their Commiſſion, and within thoſ.. 
Laws with the Execution whereof he and they. 
are reſpectively truſted, are irreſiſtible: The Per- 
ſon of the Prince is always inviolable z no perſonal 
Faults in him; no Injuries to particular Perſons 
where they can have no Redreſs by Law, as in 
ſeveral Cafes they may have; no general Male- 
Adminiſtration, whereby the Publick may be 
greatly hurt, can juſtity any forcible Reſiſtance 
of his Subjects; nor any thing elſe than a total 
Subverſion of the Conſtitution. | 
But if in a legal Monarchy, where ſuch Laws 
have been enacted by common Conſent of Prince 
and People, as are to be the Meaſures of his Go- 
vernment, as well as of their Obedience, that 
limit his Power, as well as ſecure their Rights 
and Properties, the Prince ſhall change this Form 
of Government into an abſolute 'I'pranny, ſer 
aſide thoſe Laws, and ſet up an arbitrary Will 
in the room of them. When the Caſe is plain, 
and when all Applications and Attempts of other 
Kinds prove unſucceſsful; if then the Nobles and 
Commons join together in defence of their 2n- 
tient Conſtitution, Government and Laws, I can- 
not call them Rebels. Allow me, my Lords, to 
lay before you a few things in maintenance of 
what I have advanced, And, | 
1. I would humbly offer ſome Facts, which I 
allow do not directly prove what I have ſaid 
to be true, but they do prove it to have been 
the Opinion of our Princes, Parliaments, Clergy 
and People, in the Reigns of thoſe three great 
Princes, Queen Elizabeth, King James and King 
Charles I. I mean the Aſſiſtances which thoſe 
Princes gave to the Subjects of other Countries 
that were reſiſting their reſpective Princes; and 
to enable them to do ſo, they had Subſidies 
given them in Parliament and Convocation —, 
and there were Prayers compos'd and uſed for 
the Succeſs of their Arms. | | 
Surely, my Lords, if thoſe Princes, Parlia- 
ments, Clergy and People, had been of opinion, 
that the Reſiſtance of Subjects againſt their Princes 
was in no caſe lawful, but always damnable Re- 
bellion ; they would never by aiding and aſſiſting 
ſuch Rebels have involv'd themſelves in the Guilt, 
and expos'd themſelves to the dangerous Conſe- 
quences of ſuch a Sin. I mention not the parti- 
cular Stories, becauſe they are better known to 
your Lordſhips than to me, and becauſe I doubt 
not but in the Courſe of this Debate, ſome Lord 
or other will give a larger Account of them. 
But I cannot forbear obſerving one thing rela- 
ting to that Aſſiſtance, which that pious Prince, 
and now glorious Saint in Heaven King Charles l. 
gave to the Rochellers, who were ſurely the Sub- 
jects of the King of France : He order'd a Faſt by 
Proclamation, and appointed a Form of Prayer to 
be drawn up for the imploring of God's Blefling. 
It is highly probable, that Biſhop Laud had the 
great Hand in compoſing thoſe Prayers, he being 
then Biſhop of London, and in great Favour, and 
the Archbiſhap of Canterbury, Abbot, at that time 
in Diſgrace. But whoever compos'd them, I beg 
leave to read part of one of the Colle&s in that 


Office: O Lord God of Hoſts, that giveſt Victor) iu — 
| | | | a 


1709. 
© Day of Battel, and Deliverance in the time of L rou- 
ble, We beſeech thee to ſtrengthen the Hands, and en- 
© courage the Heaits of thy Servants, in fighting thy 
« Battles, and defeuding thy Altars that are among 
us, and in all the Reformed Churches. It ſeems 
the Reformed Churches were thought to have 
God's Altars among them then, however they 
have been villify'd fince. Bur that which I would 
obſerve from this Paſſage is this, That neither 
that excellent King who commanded thoſe Prayers 
to be compoſed, nor the Biſhops who compos'd 
them, nor the Clergy and People who us'd and 
join'd in them, could in ſo ſolemn a manner have 
recommended thoſe Forces to the divine Pro- 
tection and Favour, and as ſuch as were fighting 
God's Battles, if they had thought they were 
fighting againſt God in his Vice-gerent ; and as 
defending his Altars, it they believed they were 
reſiſting his Ordinance. 

2. I could produce ſeveral Authorities in ſup- 
port of what I have laid down, bur I ſhall men- 
tion but one: It is in a Book written profeſſedly 
on this Subject, and the Paſlage I ſhall quote 
comes home in point to the matter in hand. The 
Book was written in Queen Elizabeth's Time: 
| every one that is acquainted with the Hiſtory 
of her Reign, knows what Attempts were made 
by the Pope and his Party againſt her Govern- 

ment and Lite, by excommunicating, depoſing 
her, abſolving her Subjects from their Allegiance, 
by raiſing Tumults and Inſurrections, by Dagger, 
Poiſon, and what not: And *tis certain, that 
they were theſe wicked Practices of the Pope and 
his Followers, and the Doctrines by which they 
juſtity'd them, that the Compilers of the Homi- 
lies, which were then made, and other Authors, 
who then wrote about the Power of the Prince 
and the Duty of the Subject, had principally in 
their View. The Book 1 mean, is intitled, The 
true Difference between Chriſtian Subjection and Un- 
chriſtiau Rebellion. It is written by way of Dia- 
logue between a Chriſtian, whom the Author calls 
Theophilus, and a Jeſuit whom he calls Philander, 
I beg leave to read a Quotation out of it. Theo- 
philus the Chriſtian ſays, I buſy not myſelf in other 
Mens Commonwealths as you (the Jeſuits) do, neither 
will I raſhly pronounce all that reſiſt to be Rebels - 
Caſes may fall out even in Chriſtian Kingdoms, where 
the People may plead their Right againſt their Prince, 
aud not be charged with Rebellion. Philander the 
Jeſuit asks, as when for Example? Theophilus the 
Chriſtian replies thus: If a Prince ſhould go about 
to ſubject his Kingdom to a foreign Realm, or change 
the Form of the Commonwealth from Impery to Tyranny, 
or neglect the Laws eftabliſh'd by common Conſent of 
Prince and People, to execute his own Pleaſure. In 


theſe and other Caſes, which might be named, if the 


Nobles and Commons join together to defend their 


antient and accuſtom d Liberty, Regiment, and Laws, 
they may not well be accounted Rebels. This Book is 
ſaid, in the Title-page, to have been peruſed 
and allow'd by publick Authority ; was written 
by a great Man, Dr. Bilſon, then Warden of Min- 
cheſter College; printed at Oxford by the Univerfi- 
tyPrinter, and dedicated to Queen Elizabeth ; and 
the Author was afterwards made Biſhop of in- 
cheſter. I could offer many other Authorities, not 
from falſe Sons, or perfidious Prelates of the 
Church, not from Men of factious and antimo- 
narchical Principles in relation to the State ; but 
venerable Names, Ornaments to the Ages they 
lived in, and ſuch as will be remembred with 
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Honour in ſucceeding ones: But I am ſuperceded 
in producing, and your Lordſhips Trouble ſaved 
in hearing more particular Quotations to this 
purpoſe, by what is yielded by a Reverend Di- 


vine of great Parts and Learning, far enough 
from the Suſpicion of being prejudic'd againſt 
the Rights of Princes, or partial to thoſe of the 
Pedple, I mean the Reverend Dean of Carliſle, 
who in a Latin Diſcourſe preach'd and printed in 
this Town upon the Duty of Submiſſion, ſtating 
ſome Caſes of extreme Neceſſity, and putting 
the Queſtion, ¶yhether it may not be Iawful for the 
People in ſuch Caſes to reſiſt? anſwers, Viri boni 
C graves, &c. That good and judicious Men, 
* Men that have taken great and uſeful Pains 
in defending the Rights of Princes, and repreſ- 
* {ing popular Licenſe, have contended that it is 
* lawful :* He adds indeed, Whether they have 
done right or wrong, let others judge; and 
does not give his own Opinion. But ſince he 
has granted, that ſuch Men as he has deſcribed, 
Men of Probity and Judgment, zealous Aſſertors 
of the Rights of Princes, and Repreſſors of po- 
pular Licenſe, have contended that in Caſes of 
extreme Neceſſity it is lawful for the People to 
defend themſelves; I may comfort myſelf, if I 
err in my Opinion, that I err in good Company. 
But I humbly conceive I do not err, and that, 

3. For this plain Reaſon, That if it be utterly 
unlawful to reſiſt in any caſe whatſoever, even 
that of a total Subverſion of the Conſtitution 
and Laws; then there is no Diſtinction of Go- 
vernments, of abſolute, I mean, and limited: 
or if there be a Diſtinction, it is a nominal one, 
without any real Difference. For what Difference 
is there between a Prince's governing arbitra- 
rily without Law, and governing arbitrarily a- 
gainſt Law? betwixt having no Laws at all, and 
having precarious Laws that depend intirely on 
the Will of the Prince, whether he will obſerve 
one of them, or ſubvert them all ; and if he does, 
the People cannot help themſelves ? 

But, my Lords, I hope and believe that there 
is a real Diſtinction of Governments, and that the 
Subjects of all Governments are not in the ſame 
wretched Condition that thoſe of France and 
Turkey are in. I hope we have not boaſted falſly 
or vainly of our own Form of Government, that 
we are bleſs'd with a Conſtitution more happy 
than any other Nation in the World enjoys, that 
allows and ſecures as great, and (I had almoſt 
ſaid) God-like Powers and Prerogatives to the 
Crown, as any wiſe and good Prince can deſire ; 
a Power of doing every thing that 1s good, and 
nothing that is ill; and at the ſame time ſecures 
moſt valuable Rights and Privileges to the 
People. | gt | 

What wiſe or good Prince would not rather 
chuſe to reign over free Subjects, than tyrannize 
over Slaves? Jo receive a willing cheerful Obe- 
dience, proceeding from the Principles of Gra- 
titude, Love and Intereſt, as well as of Duty, 
rather than a forced one, owing meerly to a 
Principle of Fear, the Principle from whence the 
Indians worſhip the evil Spirits ? 

My Lords, ſuch a Frame of Government your 
Lordſhips have receiv'd from your Anceſtors ; 
and I hope and truſt, that in grateful Reſpect to 
their Memory, and in tender regard to your Poſte- 
rity, (I ſay nothing of ourſelves, my Lords; for 
as for us who have the Happineſs to live under 


the Government of the beſt of Princes that ever 
| | Hearen 
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Heaven bleſs'd a Nat ion with; for us, I ſay, were 
our Government as arbitrary as any in the Eaſt, 


yet I ſhould think our Rights, Liberties and Pro- 


perties, and whatever is molt dear and valuable to 
us, as i:te if they depended entirely upon Her 
Majeity's gracious Will, as they are now they 
are ſecured ro us by our Laws, or ſtronger 
Fences, it they could be made) but I ſpeak in 
regard to thoſe that are to come after us: and 1 


do hope and truſt, that as your Lordſhips have 


receiv'd ſuch an ineſtimable Treaſure from your 
Predeceſſors, you will tranſmit it inviolable to 
your. Poſteriry. | 

My Lords, I fear I tire you, but I muſt beg 


Your Patience a little longer, while I expreſs my 


Surprize and Wonder that the Doctrine of Paſive 
Obedicace and Now-Refiſtance, in the unlimited Ex- 
tent in which ſome explain it, is ſo diligently in- 
culcated, and ſo zealouſly preſs'd at this Time. 

Paſſive Obedience, I own, when truly ſtated, is a 
truly Chriſtian Duty; a perpetual Duty as to the 
Obligation, but occaſional 4s to the Practice of 
it. Now Preachers do not ufually, neglecting the 
preſſing of other Duties of more conſtant Practice, 
lay out their Time and Labour in filling both 
Pages of their Diſcourſes with earneſt Afertions 
and violent Exhortations to the Practice of an 
occaſional Duty, unleſs they have ſome near Pro- 
{ſpect of an Occaſion for the Exerciſe of it. And 
vet, my Lords, has this one Duty been of late, 
more frequently and earneſtly aſſerted and urged 
both from Palpit and Preſs; than all the other 
Duties of Chriſtianity : And what Occaſion for 
this does any one pretend to have in view ? 


Can there be a Wretch ſo abandon'd, ſo loſt to | | 
be Reſtitution, they will tell you what that is. 


all Senſe of Gratitude and every thing that is 


good, as to be capable of admitting a Thought, 


that our gracious Queen has done, is doing, or 
intending to do any thing, that may give her Sub- 
jects occaſion for the Practice of this Duty? Has 
ſhe not ever ſince her happy Acceſſion to the 
Throne, poſtponed, ſacrificed her own Repoſe 
and Eaſe to the Quiet and Happineſs of her Sub- 
jects ? Has the not clearly ſhown that ſhe has no- 
thing ſo much at Heart, as the Good and Proſpe- 
rity of her People, the true Intereſt and Honour 

of her Kingdom, which ſhe has carried higher 
than any of her Royal Predeceſlors ever did be- 
fore her ? Has ſhe not approv'd herſelf a true 
Parent of her Political Children, by exerciling as 
prudent a Care of, and expreſſing on all Occaſions 
as tender an Indulgence to them, as any natural 
Parents ever did towards theirs ? 

If then there be no Occaſion from the Conduct 
of our Prince, is there any Reaſon from the Beha- 
viour of her People that may juſtify this extraor- 
dinary and otherwiſe unſeaſonable Zeal for this 
Doctrine? Do they (excepting ſuch as the Zea- 
lots for this Doctrine have excited to diſturb her 
peacetul Reign ar home, by rebellious and dan- 
gerous Tumults and Inſurrections) ſhew any Un- 
ealineſs under her Majeſty's Government, or 
Inclinations to throw it off? Do they not bleſs 
their glorious Qieen and God for her? Do they 
not on all Occaſions expreſs their grateful Senſe 
of the many ineſt imable Bleſſings they enjoy thro' 
her Adminiſtration ? Do not they conſtantly offer 
up their devout Prayers to God for her long Life 
and happy Reign? Do they not willingly pay their 
Taxes for the Support of her Government, cheer- 


fully expend their Treaſure and Blood too in De- 


fence of it ? 


can have no other natural Tendency than to create 
un reaſonable ſealouſies of her People in the Head 
of our Queen, and ęgroundleſs Fears of their 

Queen in the Hearts of her People? Jealouſies in 


What then can be ſaid for ſuch a Conduct, which 


the Queen, that her Subjects are inclinable to 


rebel againſt her, when the Clergy think it ne- 
ceſſary thus to preſs theſe Reſtraints upon them; 
and Fears in the People, when their Paſtors are 
{» induſtriouſiy preparing them for Sufferings. 

My Lords, I would not be thought to charge 


upon all that hold and aſſert this Doctrine, the 


Conſequences which I may with too much Rea- 
{on charge upon ſome of them; I mean ſuch as do 
not allow Her Majeſty's Title to the Crown, but 
retuſe to take the Oaths to Her, or join in Prayer 
for Her, and have upon that account form'd one 
of the moſt unaccountable Schiſms that ever Was. 
made in the Church. Some of theſe have engag- 
ed zealoully in aflerting this Doctrine; and one of 
them in a Paper written in Vindication of it, has, 
not been afraid to inſinuate a Parallel between the 
Caſe of Her Majeſty and the Pretender, and that of 
Athaliah and Joaſb. | | 
Horrid Suggeſtion that would make one trem- 
ble! What do theſe Men mean? Any Service to 
Her Majeſty ? No: The Conſequences as to them 
are plain. It to reſiſt upon any Occaſion what- 


ever be unlawful, - be Rebellion, damnable Re- 


bellion ; then the Reyolution was Rebellion, and 
all that were concern'd in it are involv'd in that 
Guilt; then we have continued in a Rebellion 

ever ſince; then if we wou'd avoid Damnation, 
we muſt repent of that Sin; but there is no true 
Repentance without Reſtitution, and if there muſt 


I would charitably hope, that the unfortunate 
Perſon now 1n Judgment before your Lordſhips, 


did not intend to carry Matters ſo far: But I mult, 


ſay, his Doctrine as he has ſtated and managed 
it, under his Head of Fulſe Brotherhood with. re- 
lation to the State, does give too great a Handle 
for thoſe that have ſuch Views, to improve what 
he has ſaid to their Purpoſes. 
The Counſel for him, have labour'd to defend 
him againſt the Charge in this Article, by pro- 
dueing à great many Quotations out of the Hami- 
lies, Statutes, and Writings of Divines dead and 
living, wherein this Doctrine has been laid down 
generally. They all allow'd that Caſes of ex- 
treme Neceſſity were always excepted out of this 
general Doctrine; and that tho the Exception was 
not expreſs'd, yet it was always imply'd; and 
they allow'd farther, that the Caſe of the Revo- 
lution was a Caſe of ſuch Neceſſity: But how did | 


they apply this to the Caſe of their Client? Thus: 


They ſaid, that thoſe' Divines whom they had 
quoted, were never found fault with for aſſerting 
the Doctrine in general Terms, not expreſſing but 
tacitly implying the Exception: Then they ask d, 
Why ſhould the Doctor be charged for aſſerting 
the Doctrine in general Terms, as others had done, 
not expreſſing the Exception which they had not 
expreſs d? Why ſhouid not he be intitled to the 
favourable Conſtruction of tacitly implying the 
Exception of Caſes of Neceſſity, ſuch a Neceſſity 
as they allow'd juſtify*'d the Revolution?ê:e 

Indeed I ſhould readily have admitted the Plea, 
if the Doctor had done no more than barely 
aſſert the Doctrine in general Terms, and his on- 
ly Fault had been that he had not expreſs'd the 


Exception which he tacitly imply'd : 'But To yo | 
| I — 8 „ 9 5 
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Caſe of the Revolution, with no other View, 
as J can ſee, than to expoſe it; not as an Excep- 
tion out of his general Poſition, but an Objection 
againſt it? Our Adverſaries, ſays he, that is, 
thoſe that oppoſe his general Doctrine, think they 
have us ſure, i. e. effectually confute that Doctrine, 
by objecting the Revolution. This Objection 
muſt ſuppoſe that there was Reſiſtance at the Re- 
rolution; for to ſay that the general Doctrine, 
that it is not lawful in any Caſe to reſiſt, is not 
true, becauſe the Revolution was lawful, in which 
there was no Reſiſtance, would be a wonderful 


Objection indeed: I ſay, Reſiſtance muſt be ſup- 


posd in the Objection, to make Senſe of it. How 
then does he ſolve this Objection? Does he ſay 
the general Doctrine always implies an Exception 
of Caſes of Neceſſity > That the Revolution was 
a Caſe of ſuch Neceſſity, and therefore that Ne- 
ceſſity juſtify'd the Reſiſtance at the Revolution? 
No, bur by advancing a ſtrange Poſition (which 
he proves by as ſtrange a Medium) viz. That 
there was no Reſiſtance at the Revolution + plainly im- 
plying, that it there was Reſiſtance at the Revo- 
lution, which every Body knows there was, the 
Revolution ſtands condemn'd by his general Do- 
ctrine. So that I cannot ſee that his learned 
Counſel, who wanted neither Abilities nor Incli- 
nations to ſerve him, have at all defended him 
againſt the Charge in this Article. But this they 
have effectually done, they have given up his ge- 
neral Doctrine, if it admits of no Exceptions; 
aud thereby clear'd the Revolution and the neceſ- 
ſary Means whereby it was brought about, from 
thoſe black and odious Colours which he endea- 
vour'd to caſt upon them. | 11 
After all, Ican truly appeal to my own Heart, 
and a greater than it, the Searcher of it, that I 
am not any ways prejudiced againſt the Perſon of 
the unhappy Priſoner, but rather in favour of him, 
as I am of all Men in his ſuffering Circumſtances, 
by a natural Tenderneſs (ir may be a Weakneſs, 
but ſuch a one as I cannot help, which never ſuf- 


fers me, however oblig'd in Juſtice to it, to do a 


1 
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done no more than this? Has he not mention'd the 


hard thing to any one however deſerving it; with - 
out doing at the ſame time a hard thing to myſelf : 
And if your Lordſhips ſhould be of Opinion in 
the Concluſion of this Trial, That the Commons 
have made good their Charge againſt him, I am 
ſure I could come into as eaſy a Sentence upon 
him as may be conſiſtent with the Honour and 
Juſtice of your Proceedings, and with that which 
I rake to be the chief End in all Puniſhments, 
not ſo much the hurting the Offender, as the 
preventing the like Offences, and hindring others 
from committing them for the future. 

But ſtill, my Lords, there is ſurely a Tender- 
neſs and Compaſſion due to our Queen, our Coun- 
try, and our Poſterity all which, I humbly appre- 
_ are highly concern'd in the Iſſue of this Af- 

air. 

It Clergymen may with Impunity publickly in 
their Sermons arraign and condemn the Revolu- 
tion: beſides the Refleions they caſt upon all 
the worthy Patriots that were concern'd in that 
great Work, the Commonalty, Gentry, and 
Nobility, Lords upon every Bench in this 
Houſe ; beſides this, it muſt ſhake, it muſt ſap 


the very Foundation of our preſent Eſtabliſhment, 


as it ſtands upon the Foot of the Revolution, and 
utterly deſtroy our future hopes in the Proteſtant 
ns which is founded upon that bottom 
only. 

My Lords, I muſt humbly ask Pardon for having 
treſpaſs d ſo long upon your Patience, and will 
conclude with this one Word, That in my Opi- 
nion, theſe Practiſings of Clergy men (co uſe the Ex- 
preſſion of a great and eminent Prelate) in Kate 
Matters, are of that dangerous Tendency aud Conſe- 
quence, that if there be not ſome effettual Stop put to 
theſe Practiſings, theſe Practiſings will, in time, put 
an effeftual End to our Conſtitution. | 

The Commons had therefore Reaſon to bring 
this Matter in judgment before your Lordſhips, 


and I think they have fully made good their 


Charge in the firſt Article of their Impeachment 
againſt Dr. Sacheverell, 


The Biſhop of Lincoln's Speech in the Houſe of Lords, March the 17th, at 
the opening of the ſecond Article of the Impeachment againſt Dr. Sache- 


verell. 


My LoRps, 


T was the Misfortune of ſomie of our Bench, 
that in the Proſecution of the foregoing Ar- 
ticle of this Impeachment, a Noble Lord, who 
ſpoke very early to that Point, was pleaſed not 
only to anticipate our Judgment in that Particu- 
lar; but to do it with this pretty hard Reflec- 


tion, That in giving it, as he ſuppos'd we would, 


we ſhould vote contrary to our own Doctrine. It 
1s not improbable but that, in the Courſe of the 
preſent Debate, another Arrow may be drawn 
out of the ſame * Quiver to ſhoot at us; and we 
may be told, that in defending of the * Tolera- 
tion granted by Law to the Diſſenters, we ſhew 
ourſelves to be Apoſtates from our own Order. 
But from both theſe Imputations I am perſuaded 
both our Writings, and our Actions, will ſecure 
us in the Judgment of all indifferent Perſons. 


The Subſtance of this Second Article of the 
Impeachment, which your Lordſhips are now 
about to enter upon, is this: * That Dr. Sache- 
© verell in his Sermon doth ſuggeſt aud maintain, that 
© the Toleration grauted by Law is unreaſonable, 


and the Allowance of it unwarrantable. That he 


© is a Falſe Brother with relation to God, Religion, 
© or the Church, who defends Toleration, and Liberty 
© of Conſcience. That Queen Elizabeth was deluded 
© by Archbiſhop Grindal to the Toleration of the 


* Genevian Diſcipline: And that it is the Duty of 


© ſuperior Paſtors to thunder out their Eccleſiaſtical 
© Anathemas againſt Perſons entituled to the Benefit 
© of the Toleration.; and inſolently dares, or defies, 
© any Power on Earth to reverſe ſuch Sentences.” 
This, my Lords, is the Sum of this part of the 
Commons Charge againſt Dr. Sacheverell, and 1 


See Dr. Sacheverell's Anſwer to the 1ſt Article of Impeachment, His Speech, Fol, Pag. 23. 


2 Dr, Sacheverell's Sermon at St. Paul's, Pag. 8. 


think 


| 
| 
| 
* 
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made a Scruple of them; till they ſhould be able 


think the Managers have fully made it out; not 
by bare Intendments, by unneceſſary Implica- 
tions, and forced Conſtructions; not by piecing 
together broken Sentences, and conjoining of 
diſtant, and independent Paſſages (as he has un- 
juſtly complain d;) bur by the plain Words, and 
neceſſary Meaning, of a very great part of his 
Diſcourſe. | 

But before I trouble your Lordſhips with the 
Proof of this, give me leave, upon this Occa- 
ſion (tho it be no part of the Impeachment laid a- 
gainſt the Preacher) to obſerve to your Lord- 
ſhips whart a ſtrange Account he has thought fit 
to publiſh of that other popular Engine, which, 
he ſays, has been made uſe of to pull down the 
Church, and which he calls by the Name of Com- 
prehenſion. | 


The Perſon who firſt concerted this ſuppoſed 


| Deſign againſt our Church, was the late moſt 
Reverend Dr. Saucroft, then Archbiſhop of Can- 


terbury, The Time was towards the End of that 
unhappy Reign, of which ſo much was ſaid up- 
on the Occaſion of the foregoing Article. Then, 
when we were in the height of our Labours, 
defending the Church of England againſt the Aſ- 
faults of Popery, and thought of nothing elle ; 
that wiſe Prelate foreſeeing ſome ſuch Revolution 
as ſoon after was happily brought abour, began 
to confider how utterly unprepared they had been 
at the Reſtoration of King Charles II. to ſettle 


many things to the Advantage of the Church; 


and what a happy Opportunity had been loſt for 
want of ſuch a previous Care, as he was there- 


fore deſirous ſhould now be taken, for the better 
and more perfect Eſtabliſhment of it. It was 


vitible to all the Nation, that the more moderate 
Diſſenters were generally ſo well ſatisfied with 


that Stand which our Divines had made againſt 


Popery, and the many unanſwerable Treatiſes 
they had publiſh'd in Confutation of it, as to ex- 
preis an unuſual Readineſs to come into us. And 


it was therefore thought worth the while, when 


they were deliberating about thoſe other Mat- 
ters, to conſider at the ſame time what might be 
done to gain them, without doing any Prejudice 
ro ourſelves. 

The Scheme was laid out, and the ſeveral 
Parts of it were committed, not only with the 
Approbation but by the Direction of that Great 


Prelate, to ſuch of our Divines as were thought 


the moſt proper to be intruſted with it. His 
Grace took one Part to Himſelf: Another was 
committed to the then Pious and Reverend“ Dean, 
afterwards a Biſhop, of our Church. The re- 
viewing of the daily Service of our Liturgy, and 
the Communion-Book, was referr'd to a ſelect 
Number of excellent Perſons, * two of which are 
at this time upon our Bench; and J am ſure will 
bear Witneſs to the Truth of my Relation. The 
Deſign was, in ſhort, this: To improve, and, 
it poſſible, to inforce our Diſcipline ; to review, 
and enlarge our Liturgy ; by correcting of ſome 
things, by adding of others; and if it ſhould be 


thought adviſable by Authority, when this Mat- 


ter ſhould come to he legally confider'd, firſt in 
Convocation, then in Parliament, by leaving 
ſome feu Ceremonies, confeſs'd to be indifferent 
in their Natures, as indifferent in their Uſage, 
ſo as not to be neceſſarily obſervd by thoſe who 
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to overcome either their Weakneſſes or Prejudices 
and be willing to comply with them. q 

How far this good Deſign was not only known 
to, but approved of by, the other Fathers of our 
Church, that famous Petition, for which Seven 
of them were ſent to the Tower, and which con- 
tributed ſo much to our Deliverance, may ſuffice 
to ſhew. The © Willingneſs there declared of cum 12 
* to ſuch a Temper as ſhould be thought fit with the 
* Diſſenters, when that Matter ſhould be conſider d, and 
* ſettled, in Parliament and Convocation ;* manifeſtly 
reterr'd to what was then known to ſeveral, if 
not all of the Subſcribers, to have been ar thar 
very time under Deliberation. And that nothing 
more was intended than J have before (aid, is as 
evident from what was publickly declared in 2 
Treatiſe purpoſely written to recommend the De- 
ſign, when it was brought before the two Houſes 
of Parliament, in the beginning of the late Reign; 
and Licenſed by the Authority of a Noble Peer, 
now preſent, who was at that time Secretary 
of State : In the very Beginning of which there 
is this remarkable Paflage, which U ſhall beg leave 
to read to your Lordſhips : * * Nb Alteration, 
* that I know of, is intended, but in things declared 19 
© be alterable by the Church itſelf. And if Things 
© alterable be altered upon the Grounds of Prudence 
© and Charity; and Things defective be ſupplied ; 
* and Things abuſed be reſtored to their proper Uſe ; 
and Things of a more than ordinary Compoſition, 
* reviſed and improved; whilſt the Doctrine, Go- 
© vernment, and Worſhip of the Church remain 
© intive, in all the ſubſtantial parts of them; we have 
© all reaſon to believe that this will be ſo far from 
* injuring the Church, that, on the contrary, it ſhall 
receive a very great Benefit by it.” 

And now, my Lords, let any impartial Perſon 
conſider, what was there in ſuch a Deſign that 
could be juſtly efteem'd prejudicial to the Con- 
ſtitution of our Church > Wherein would our 
Canons have ſufter'd, if thoſe already made, had 
been more ſtrongly enforced ; and ſome new ones 
had been added, for the Reformation of Man- 
ners ; for the better puniſhing of notorious Of- 
fenders; and to render our publick Diſcipline 
more ſtrict, and ſevere? This we have been 
wiſhing for, ever ſince the Reformation. What 
harm would it have done our Church had it now 
been effected? Or how would our excellent Li- 
turgy have been the worſe, if a few more doubt- 
ful Expreſſions had been changed for plainer 
and clearer; and a Paſlage or two, which how- 
ever capable of a juſt Defenſe, yer in many 
Caſes ſeem harſh to ſome even of our own Com- 
munion, had either been wholly left at liberty, 
in ſuch Caſes, to be omitted altogether ; or been 
ſo qualified as to remove all Exception againſt 
them in any Caſe. If ſuch Colle&s, as are not 


yet adapted to the Feſtivals, or Goſpels, to 


which they belong, had been made more full, 
and appoſite to both; if ſome of the occaſional 
Offices had been enlarged, and new ones ad- 
ded : If, for Example, there had been a greater 
variety of Prayers, Pſalms, and Leſſons appointed 
by Authority, inſtead of the Compoſitions 

private Perſons, now neceſſarily to be uſed, for 
the Viſitation of the Sick; and new Forms com- 
poſed for the Uſe of Priſoners for Debt or 


5 The Archbiſhop of York and Biſhop of Ely. A Tet 


7c a Member of Parliament in ſavour of the Bil for uniting Proteſtants Licenſed by the Command of the Earl of Shrewsbury, 
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Crimes? 


1709. 
Crimes? For the greater Solemnity of receiving 
Proſelytes into our Church; of reconciling Pe- 
nitents to it ; and of caſting notorious Offenders 
out of it. Theſe were ſome of the main things 
that were then deſign'd. As for any favour to 
the Diſſenters, none, that I know of, was in- 
rended, but what ſhould have been entirely con- 
ſiſtent with our own Conſtitution : And I hope 
it vill not be thought any Crime for the Biſhops, 
and Clergy of our Church, to be willing to en- 
large its Communion, by any Methods which 
may be likely to gain others, and yet not injure 
our own Eſtabliſhment. 

But to ſatisfy your Lordſhips that nothing could 
have been defigned to the Detriment of the 
Church; be pleaſed farther to conſider, how what 
was thus at firſt projected in private, by ſelect Per- 
ſons, and in a difficult I'tme, when no Countenance 
was to be expected from Authority to any ſuch 
purpoſe, was afterwards, if ever, to have been 
brought to Maturity. And this being a matter of 
publick Notice, the relation of it will admit cf 
no Exception. 

No ſooner were their late Majeſties, of glo- 
rious Memory, ſeated in their Thrones, but this 
Deſign was openly eſpouſed by them. A Com- 


miſſion was iſſued out, under the Great Seal of 


England, to a large number of Biſhops and other 
eminent Divines, to meet rogether, and to con- 
ſider of theſe Matters. What they did, having 
not had the Honour to be one of them, I ſhall not 


preſume to ſay. This we know, that whatever 


they did, it was to have been carried on from 
them to the two Convocations of Canterbury and 


Tork : And after it ſhould have paſs'd their Ap- 


probations, it was finally to have been laid before 
the two Houſes of Parliament, and ſo to have 


gone on to the Royal Aſſent. This, my Lords, 


was the Courſe thro' which all that was de- 
ſigned, or ſhould have been done in this matter, 
muſt have paſs'd : and I am perſuaded nothing 
very injurious to our Church's Welfare, will ever 
be able to paſs thro? all theſe. 
Having thus given your Lordſhips a true ac- 
count of that Deſign which Dr. Sacheverell men- 
tions under the Name of Comprehenſion, I 
doubt not but that your Lordſhips will now be 
amazed to hear, what a falſe and ſcandalous Re- 
port he has made of ir. In the 16th Page of 
his Sermon, he thus ſpeaks of it:: The worſt 
* Adverſaries of our Church, ſays he, were to be let 
into her Bowels under the Holy Umbrage of Sons; 
© who neither believed her Faith; own'd her Miſ- 
* ſion; ſubmitted to her Diſcipline ; or complied 
* with her Liturgy. For the admitting of this T ro- 
* jan Horſe, big with Arms and Ruin into our Holy 
City, the ſtraight Gate was to be laid quite open; 
her Walls and Encloſures to be pull'd down; and a 
* High-road made in upon her Communion. Her Ar- 
* ticles to be taught the Conſuſiun of all Senſes, Na- 
tions, and Languages.” | 
This, my Lords, is a very ſtrange wagon 
tation of fo good a Deſign, as that I before re- 
counted to your Lordſhips. Yet this Repreſenta- 
tion did this bold Man, as confidently, as falily, 
make of it in the Houſe of God, and publiſh to 
the View of the whole Nation. For thus he 
goes on- This pious Deſign of making our Honſe 
of Prayer a Den of Thieves, of reforming our 
Church into a Chaos, is well known to have been 
* attempted ſeveral times in this Kingdom, and lately 
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within our Memory; when all Things ſcem'd to 
; favour it, but that good Providence which ſo hap= 
; pily interpoſed againſt the Ruin of our Church, and 

blaſted the long projected Scheme of theſe Eccleſi- 
* altical Achitophels.” To ſay nothing more of 
the Deſign itſelf, of which I have given an Ac- 
count before; pray, my Lords, who were the 
Achitophels that projected it, and muſt have con- 
curr'd to the Execution of? I have already na- 
med the firſt, and chiefeſt of them, the late 
Archbiſhop Sancroft. The next who openly ap- 
proved of it, were the Commiſſioners who met 
upon it in the Feruſalem-Chamber : A Set of Men, 
than which this Church was never, at any one 
time, bleſs'd with either wiſer or better ſince 
it was a Church: Who it was that preſided 
in the Convocation of this Province, to which 
this Project was next to be referr'd ; and who, 
had it gone on, muſt have had a chief Hand in 
the Management of it, I need not ſay. Every 
one who knows any thing at all of his Character, 
(and I am ſure your Lordſhips are none of you 
Strangers to it) knows him to be too good a 
Friend to the Eſtabliſhment of our Church, to 
have been capable of being engaged in ſuch a 
villainous Deſign, as Dr. Sacheverell pretends, for 
the Subverſion of it. Or had he been otherwiſe, 
yer ſtill the major Part of that venerable Body 
muſt have been as great Achitophels as himſelf, or 
no Harm could have been done by him. Pardon 
me, my Lords, if the Courſe of my Argument 
obliges me to riſe yet one Degree higher, and to 
ſay, that the like Majority of your Lordſhips, 
and of the Houſe of Commons, together with 
his late Majeſty, muſt all have come into the 
the Plot againſt the Church; or all the Skill and 


Malice of the inferior Achitophels, would have - 


ſignified nothing. And what Cenſure that Man 
deſerves who has the Confidence to inſinuate to 
the World, that the Biſhops, the other Clergy; 
the Convocations, the Parliament, nay, and the 
late King himſelf, our glorious Deliverer ; or at 


leaſt the greater part of all theſe, were engaged 


in a Project ſo monſtrous, ſo romantic, and ab- 
fſurd, (for here Iam content to uſe his own Ex- 
* preſſions) that it is hard to ſay whether it had more 
© of Villany, or Fully, in it, I ſhall ſubmit it to your 
Lordſhips to conſider. All I deſign in taking 
notice of this part of his Sermon, is only to clear 
the Memory of many excellent Perſons who are 
dead; and to vindicate the Reputation of ſome 
{till living, and in the higheſt Stations of the 
Church, from that Load of Infamy which this 
raſh Man has with ſo much Virulence of Speech 
caſt upon them: And to let your Lordſhips ſee 
that nothing was intended in all that Affair but 
what was both Honourable to thoſe who en- 
gaged init, and I am perſuaded would have been 


for the Interet and Peace of our Church and 


State, had it been accompliſh'd. 

I come now to that which is the proper Sub- 
ject of the preſent Debate; namely to offer ſuch 
Paſſages to your Lordſhips, as I humbly conceive 
do plainly and fully make out the Second Article 
of the Commons Impeachment againſt the 
Preacher ; and prove him to have ſpoken with 
more Freedom than he ought, not only of the 
Diſſenters themſelves, but of the Toleration, 
(or as he had rather we ſhould call it) the Indul- 
gence granted by Law to them. 


* The Lord Biſhop of London. 
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Page 18. He deſcribes them as Occaftonal Con- 


And here, as I remember, it was not de- 
ny d either by his Counſel or himfelf, but that he 
bad ſpoken, and ſpoken with Warmth too, a- 
gainſt Toleration. The only Queſtion is, What 
the Toleration is againſt which he ſpake? Whe- 
ther it was that which has been granted by Law 
to the Diſſenters? Or whether it was only a- 
gainſt a general Toleration of Atheiſts, Deiſts, 
Socinians, Men of no Principles, perhaps of no 
Religion? Or at moſt againſt ſuch of the Diſ- 


ſenters as abuſed the Indulgence granted them by 


Law; and made uſe of it to Purpoſes not at al! 


warranted by it ? The former of thefe the Com- 


mons charge upon him: The latter he pretends ; 
the better to clear himſelf of their Charge. 

To determine this Point, I muſt in the firſt 
place beg leave to obſerve, that among the ſeve- 
ral ſorts of falſe Brethren, enumerated by the 


Preacher with relation to God, Religion, or the 


Church: the ſecond kind is of thoſe, who give 
vp any Point of the Church's Difcipline and 


| Worſhip, Page 8. To this he adds, that thoſe 


are falfe Brethren who defend Toleration, and 
Liberty of Conſcience. And that we may the 
better know what Toleration and Liberty of 
Conſcience he means, he ſpecifies the very 
Perſons to whom he refers, and of whom he 
ſpeaks; the Diſſenters: If, ſays he, to comply 
© with the Diſſenters both in public and private A 
© fairs, as Perſons of tender Conſcience and Piety, to 
© promote their Intereſts in Elefions, to fneak to them 
© for Places and Preferment, to defend Toleration amd 
© Liberty of Conſcience, and under the pretence of Mo- 
© deration, excuſe their Separation, are the Crite- 
© rions of a true Church-Man ;j God deliver us all 
© from ſuch falſe Brethren” The Toleration there- 
fore, and Liberty of Conſcience, againſt which 
he ſpeaks, muſt neceſſarily be that of the Diſ- 


ſenters; thoſe who ſeparate from our Church: 


He names no others; but carries the ſame Per- 


ſons thro' his whole Sentence, both before and 


after thoſe Expreſſions. Either therefore it is no 
Reflection upon the Act of Indulgence to ſay 


that all thoſe who defend the Toleration of the 


Diſſenters, and are for allowing Liberty of Con- 


ſcience to them, are falſe Brethren with relation 


to God, Religion or the Church, Pag. 6, 7, and 
ſuch againſt whom we ought to pray to God to 
deliver us all, Page 8: © 
any Reaſon be either ſaid, or ſuppoſed, then it 
muſt remain that Dr. Sacheverel! has here faid 
what the Commons charge him wirhal ; and that 
in expreſs Terms, viz. That he is a falſe Bro- 
ther who defends the Toleration, not of Deilts, 
Socinians, and I know not what Monſters of Ir- 
religion, but of the Difſenters : Thoſe ſame Diſ- 
ſenters who by the AR of Indulgence have a 
right to that Liberty of Conſcience of which 
this Gentleman ſpeaks ſo very hardly; and prays 
God to defend us from all ſuch falſe Brethren as 
ſhall preſume to excuſe it. | 
But not to inſiſt upon a ſingle Paſſage which 
may be ſuppoſed to have dropt unwarily from 
him : In the Second Part of his Sermon, he 
roceeds to ſhew the great Perils and Miſchiefs 
of thoſe falſe Brethren, againſt whom he was 
before ſpeaking, both to the Church and State, 
Page 15. And that theſe again are the fame Per- 
ſons who have 1 to the legal Indulgence is 
ſo very clear, that I do not ſee how it is poſſible 
for any one to make the leaſt doubt of it. 
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r if this cannot with 


formiſts to the Church. Page 19. As thoſe who 
had the old Leaven of their Forefathers ſtill 
working in them : And, in the next Sentence, 
he exprefly talks of the religious Liberty which 
our gracious Sovereign has indulged them. This 
in the very ſame Sentence he calls their Tole- 
ration; (tor the Doctor himſelf is not tied up 
to any Niceties of Expreſſion; he may call it ſo, 
tho others may not) Theſe are the Perſons, 
and the only Berſons, of whom he ſpeaks in all 
that part of his Diſcourſe; let us ſee what he 
ſays of the Indulgence granted by Law to 
them. | . 
And firſt, he tells us, Page 18. That it can- 
not be deny d, but that thy they do ſubmit to the 
Government, their Obedienc? is forced, and con- 
ſtraind; and ſo treacherous and uncertain, as 
never to be truſted. That they are as much Occnſi- 
ona Toyalifts to the State, as they are 'Occafiimul 
Conformiſts to the Church; and will betray either 
whenever-i is in their Power, and they think i: for 
their Advantage. That nothing but a fottith 
Infatnation can fo far blind our Eyes and our Jud 
© ments, as to make us believe that the ſame Cites 
© ſhould not produce the ſame Effects; that the ſme 
© Latitudinarian and Republican Notions ſhould nt 
* bring ferth the ſame rebellious and pernicions Cons 


© ſequences, That we ſhall be convinced to our S- 


© r0w, if we don't apprehend that the old Leaven of 


© their Firefathers is ſtill working in the preſent Ge- 
© weration ; and that this traditional Poiſon ſtill re- 


* mains in this brood of Vipers to ſting us to Death. 


© That they have advanced themſelves from the reli- 


* grous Liberty which our gracious Sovereign has in- 
* dalged them, to claim a Civil Right; and to juſtle 
* the Church out of her Eſtabliſhment, by hoiſting 
* their Toleration into its Place. That to convince 
* us what alone will ſatisfy them, they inſoleatly de- 
* mand the Repeal of the Corporation and Teſt Als, 
* which under her Majeſly, is the only Security the 
Church has to depend upon: And which (if we 
* may believe him) they have ſo far eluded by thei; 
* abominable Hypocriſy, as to have undermin'd her 
* Foundations, and indanger the Government, by fil. 
* ling it with its profeſſed Enemies. His Meaning 
is plainly this; that the Diſſenters, whom we 
are ſo fooliſh as to indulge, are a parcel of falſe 
and treacherous Perſons; Enemies both to our 
Church and State; and ſuch as, if not timely ſup- 
preſs'd, will convince us to our Sorrow of the 
Weakneſs and Folly of taking ſuch Vipers into 
our Boſom, as watch only for a fair opportunity 
ro ſting us to Death, | 

But what then muſt we do to ſecure ourſelves 
againſt theſe dangerous Enemies > Why firſt, 
the Doctor aſſures us, that they are never : be 
gain'd by any Favonr that can be ſhew'd to them. 
* "That he muſt be very weak, or ſomething worſe, 
* that thinks, or pretends, that the Diſſenters (tor 
© of theſe he till ſpeaks) are to be won over 0) 
© any other Grants and Indulgences than giving 4p 
© our Whole Conſtitution.” This ſhews the Folly 
of trying the ſoft way of Indulgence with them: 
And therefore he concludes, That © He who it” 
© cedes the leaſt Tittle from it (our Conſtitution) to 
e ſatisf}, or ingratiate with thefe clamerous, mſa- 
© tiable, Church-devouring Malignants, knows #0 


© what Spirit they are of ; or he ought to peu vo i, 


© the true Member of our Church.” a 
This I think comes fully up to what is objeae 


* Serm. p. 19. 


aga inſt, 


) 
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© againlt him; namely, that Dr. Sacheverell does 
jn his Sermon ſuggeſt and maintain, that the To- 
© {eration granted by Law is unreaſonable, and the al- 
© [pwance of it uwarrant able: For ſo it needs mult 
be, if the Diflenters be ſuch Men as he tells us 
they are; and will be ſatisfy'd with nothing leſs, 
than he aſſures us they will. And yet what next 
follows, is, if poſſible, ſtill more expreſs to the 
ſame purpoſe. It is objected againſt him, by the 
Commons, that he had affirm'd in his Sermon, 
That Queen Elizabeth was deluded by Archbiſhop 
© Grindall (whom he ſcurriloufly calls a falſe Son 
© of the Church, aud a perfidious Prelate) to 
© the Toleraticn of the Genevian Diſcipline.” The 
Fact is not denied; but the Expreſſions are ex- 
cus'd; and the Truth of the Allegation is en- 
deavoured to be made out by Hiſtorical Me- 
moirs : And it is hoped that your Lordſhips will 
not account it a High Crime and Miſdemeanour, 
to have ſpoken too hardly of a Prelate who has 
been ſo many Years in his Grave, 

I am, my Lords, very far from thinking, that 
the Commons ever intended to charge Dr. Sa- 
cheverell as guilty of High Crimes and Miſde- 
meanours, for ſpeaking ſcandalouſly of that good 
Archbiſhop. Their Concern was not for his 
Perſon, what Reſpect ſoever they may have had 
(as all true Friends of the Reformation muſt 
needs have a very great one) for his Memory. 
But the T'ruth of the matter is this : The Preacher 
complains Page 19 of his Sermon, that Queen 
Elizabeth was deluded by Archbiſhop Grindal, to 
the Toleration of the Genevian Diſcipline. He adds, 
That the Archbiſhop was a perfidious Prelate, for 
* deluding her to tolerate that Diſcipline. That ſbe 


© found it ſuch a headſtrong and encroaching Mhuſter, 


* that in eight Years ſhe ſaw it would endanger the 
© Mouarchy as well as the Hierarchy: And like a 
Queen of true Reſolution, an! pious Zeal for both, 
© ſhe pronounced that ſuch were the reſtleſs Spirits of 
© that factious People *, that no Quiet was to be ex- 
© petled from them, till they were Utterly Suppreſs d. 
* That this therefore like a prudent Princeſs, ſhe did 
© by wholeſom Severities ; and the Effect was, that by 
© this means the Crown for many Tears ſate eaſy and 
* flouriſhing on her Head But that her Succeſſor, King 
© James, did not follow her wiſe Politicks And 
the Reſult was as deplorable on his ſide, as it 
had been glorious on hers: For by this means, 
* His Son fell a Martyr to their Fury; his unhappy 
© Offspring ſuffer d ſuch diſtaſtrous Calamities, as made 
* the Royal Family one continued Sacrifice to their Ma- 
ice. And all this for want of thoſe wholeſom 
Severities which the wiſe Queen his Predeceſſor 
had uſed utterly to ſuppreſs that factious People. 
This, my Lords, is the Doctor's Narrative, 
and I have given it you in his own Words. 
The Application is plain and home. The Dif- 
ſenters are now again tolerated, as they were 
heretofore under Queen Elizabeth. There is a 


perfidious Prelate (perhaps in his Opinion a great 


many) who, like Archbiſhop Grindal, help to 
delude another Queen, into the Toleration of 
them. Theſe Eight Tears paſt (for the very num- 
ber of Years is remarkable) her Majeſty has borne 
the reſtleſs Spirits of this factious People; and 
had no Quiet for them. Ir is now high time for 
her to alter her Meaſures, as Queen Elizabeth 
Wiſely did. It is the only way to make the Crown 
lit eaſy and flouriſhing upon her Head. And 


Sermon, Page 20. 
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if this be not plainly to ſocak out wWliat he would 
have done with the Act of Indulgence, I muſt 
deſpair of ever being able ro know any Man's 
Meaning by his Expreſſions. Such Examples are 
not only the moſt likely to enforce, but the moſt 
proper and lively Methods to convey a Man's 
Senſe, even to the dulleſt Capacity; and make 
him clearly perceive if not what he ought, yer J 
am ſure what the Preacher would have him to do. 


The Truth is, ſo plain was his Meaning, that 


he himſelf begaa to fear that he had gone a lit- 
tle too far in what he had ſaid of this Matter. 
And, for that reaſon, he added that one poor 
Sentence which immediately follows, and of which 
he has made ſuch good uſe ſince: That he w ud 
* not be miſunderſtood as if he intended to caſt the 
* leaſt invidious Reflection upon that Tadulgence the 
* Goverment had condeſcended to give them (the Diſs 
* ſenters :) But what then did he intend by all 
this bitter InveGtive againſt them; and that very 
inſtructive Piece of Hiſtory with which he con- 
cludedit? He has told us, that the Diſſenters are 
* falſe Brethreu ; deſtructive both of our Civil and 
* Eccleſiaſtical Rights. That they are Occaſional Loyas 
* liſts to the State, as well as Occafional Conſormiſts 
to the Church; and will betray both whenever they 
* bave it in their Power, aud it ſhall be their Intereſt 
* to doit. That it muſt be a ſottiſh Infatuation to be- 
* lieve that the ſame Latitudiaarian aad Republican 
* Notions, ſhould not bring forth thel ſame rebellious. 
and pernicious Conſequences : That we Hall be con- 
* vinc'd to our Sorrow, if we do not appretead that 
* the Old Leavea of their Hrefathers, is ſtill work- 
ing in the preſent Generation: That they have already 
* made dangerous Encroachments upon the Govern- 
ment, and publiſhed treaſonable Reflections upon her 
* Majeſty : That they have advanc'd their Indulgence 
into a Civil Right, and juſtled the Church out of 
* ber Eſtabliſhment, by hoiſting their Toleration into its 
Place. That they have by their abominable Hypocriſy 
* undermined the Fundation of the Church, and en- 
danger d the Government, by filling it with its pro- 
© feſs'd Enemies: That they are clumorous, inſatiable, 
© Church-devouring Malignants ; <-hom no other Grants 


. © or Indulgences can win over, but the giving up ous 


* whole Conſtitution : That ever ſince their firjt unhappy 
* Plantation in this Kingdoin, they have improved, 
© aud roſe upon their Demands in the Permiſſion of 
© the Government : That Queen Elizabeth, who tole- 
© rated them for eight Tears together, was Frced at 


© Jaſt to ſuppreſs them by wholeſom Severities : That 


© this made her Crown fit eaſy and flouriſhing on her 
Head; whereas King James the firſt, by not purſuing 
© the like Methods, rui#1 the whele Royal Family. 
© That nothing better could be expected from ſuch M 


© creants, begot in Rebellion, bora in Sedition, and 


© aurſed up in Faction.” All this Dr. Sacheverell has 
ſaid in theſe very plain, and emphatical Words. 
IF he did not intend by all this to ſhew the Ne- 
ceſſity of ſuppreſſing theſe factious People, theſe 
Vipers, who are juſt ready to ſting us all to 
Death, I would be glad to know what it was that 
he did intend by it? Could he ſay all this, and 
with ſuch a ſingular Strain of impetuous Elo- 


quence, and yet not intend to caſt fo much as the 


© leaſt invidious Reflections upon that Indulgence which 
© the Government has thought fit to give them ?* 1 
muſt freely own, my Lords, I could never have 
imagined this : Nay, I muſt be excuſed if I add, 
That notwithſtanding this poor Evaſion, I can- 


5R 2 not 
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not yet believe it. But the Act of Indulgence 
ſtood in his way: That Act the Queen had de- 
dlared her Refolution to maintain: Your Lord- 
ſhips and the Commons had often ſhewn your Sted- 
dineſs to the ſame effect. Even thoſe who preſs'd 
ſo violently againſt occaſional Communion, yet 
thouglit it neceſſary to ſay, in the very Preamble 
of that Bill, that the Act of Indulgence ought in- 
violably to be obſerved : And therefore Dr. Sa- 
cheverel! thought it needful to add ſomewhat that 
he knew would not take off any thing from the 
Force of his Invective, yet might ſerve to ex- 
cuſe the Severity of it, and be made uſe of to 
the purpoſe it now is, if he thonld chance to be 
call'd to account for it. This, my Lords, I con- 
ceive to be the true Meaning of that one ſiugle 
Paflage, fo utterly repugnant to all the reſt ot his 
Diſcourſe ;- nor can I pur any other Interpretation 
upon it. For had I the ſame Opinion of theſe 
Menu, their Principles, and their Deſigns, that 
Dr. Sacheverel! has, I ſhonld be fo far from think- 
' ing them fit to be indulged, that I ſhould ac- 


count it my Duty, and the Duty of every true 


Friend to our Church and Government, to take 
the ſame Methods of wholeſom Severities with 
them that Queen Elizabeth did : And I hope, by 
God's Grace, that ſhould I be queſtion'd for it, 1 
| ſhould not diſſemble my Opinion; but ſhould 

have the Courage honeſtly to own it, whatever 
I might chance to ſuffer tor it. | 

T have, my Lords, inſiſted the longer upon this 
Part of the Doctor's Sermon, becauſe I would not 
willingly fall under the Cenſure of picking out 
disjointed Sentences, and putting them together 
from diſtant Places, that ſo I might the bet- 
ter draw a Senſe out of them, contrary to his 
Meaning. I ſhall trouble your Lordſhips but 


with one part more of it, to the ſame Effect, 


Pag. 24, 25. where he comes to conlider, What 
ſhould be the Reſult of his Jong Diſcourſe ? I ſhall 
read it to your Lordſhips in his own Words, 
Page 25. Let us therefore, ſays he, as we are un- 
© happy Sharers of St. Paul's Misfortune, to have our 
© Church in Perils amougſt falſe Brethren, follow his 
Example and Condutt in a parallel Caſe. He tells us 
in his Epiſtle to the Galatians, c. 2. That he was 
 obſtrutted, and peſter d in preaching the Goſpel, by 
Falſe Brethren unawares brought in, who came 
privily to ſpy out his Liberty which he had in 
Chriſt Jeſus, that they might bring him into 
Bondage. Lo whom he gave place by Sub- 
jection, no not for an Hour, that the Truth of 
the Goſpel might continue with the Church. 
Doubtleſs this brave and bold Reſolution did the 
Apoſtle take by the peculiar Command and Inſpi- 
ration of the Holy Ghoſt : And yet if our Diſſen- 
ters had liv'd in thoſe times, they would have branded 
him as an intemperate, hot, furious Zealot, that 
wanted to be ſweetned by the gentle Spirit of Charity 
and Moderation forſooth.” DET. 
Here we have again the Perſons of whom the 
Preacher ſpeaks: They are our Diſſenters, not the 
Deiſts, Atheiſts, Socinians, Hypocrites, of our 
times. And accordingly what follows, plainly 
refers to them: For thus he goes on, Schiſm and 
< Faftion are things of impudent and incroaching Na- 
© tures; take Permiſſions for Power ; and advance a 
© Toleration (for ſo the Doctor is ſtill at liberty 
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© to call what we muſt Rile Indulgence) immediate- 
proſper; (ſo he again improves the Text; in 


* ty into an Eſtabliſhment. Your Lordſhips will 


> Zech, xiii. 6. 


* See Dr, Acterbury's Rights of an Engliſh Convocation 3 Title Pat.. Lament, i. 4, 5 


pleaſe to obſerve, by the way, that this was the 
very thing he had before ſaid of theſe ſame Per- 
ſons, Page 19. and thereby plainly ſhews, that he 
ſpeaks in both Places of thoſe Diſſenters who have a 


Right to the Toleration or Indulgence, granted by Law 


to Proteſtant Piſſenters. Let us now hear what 
he would have done with them. Why he would 
have them treated like growing Miſckiefs, or in- 
Jectious Plagues; kept at a diſtance, leſt the deadly 
© Contagion ſpread.” And the Method he propoſes 
in order thereunto, is this, Ler ns therefore, lays 
he, have no Fellowſhip with thefe Works of Darþ- 
* neſs; but rather reprove them. Theſe Works. 
Schiſm and Hickion; for of theſe, and theſe only, 
he here ſpeaks. This is the Peoples Part, and 
the inferior Paſtors : * As for the ſuperior Paſtors, 
let them do their Duty, in thundring out their Ec» 
* clefraſtical Anathema's againſt them.“ Againſt 
whom, my Lords? what Works of Darkneſs? Still 
the ſame he before-mention'd : Our Diſſenters 
thoſe are the Perſons : Their Schiſm and Faction: 
thoſe are che Works of Darkneſs to which he re- 
fers. And let any Powtr on Earth dare reverſe a 
Sentence ratify'd in Heaven, 

This, my Lords, was the laſt part of the Com- 
mons Impeachment upon this ſecond Article: 
And *ris ſo plainly expreſſed by the Preacher in 
this Paſſage, that I confeſs it amazes me to con- 
ſider with what Poſitiveneſs he has thought fit to 
deny that any ſuch thing was meant by him. The 
Perſons whom the ſuperior Paſtors are ſummoned 
to anathematize, are the ſame with thoſe, whom 
the other Paſtors and People are to have no Felloy. - 
ſhip withal, but to reprove. Theſe, by the ne- 
ceſſary Connexion of his Diſcourſe, - are our Diſ- 
ſenters; whoſe Works of Darkneſs, he ſtates to 
be Schiſm and Faction: Thoſe Diſſenters to 
whom the Government hath granted a Tolera- 
tion; as himſelf, in the ſame Paſſage, takes no- 
tice, Which being ſo; I hall leave the Dector 
to deny and proteſt, as he pleaſes ; but when all 
is done, his own Words will riſe up againſt him, 
and appear to every impartial Perſon ſo plain, 


and poſitive, as to put it beyond the Power of 


any artificial Interpretation to perplex the Mean- 
ing of them. 

And this lets us into the true Application of 
thoſe Paſſages of Scripture, with which he con- 
cludes his whole Diſcourſe. In which, having 
ſhewn the Danger of our Church from theſe 
falſe Brethren, and exhorted his Auditory to a 
ſteddy Courage and Reſolution in the Defenſe of 
it; he thus at once both inforces his Doctrine, 
and abuſes his Adverſaries. That tho the Church 
(for to that he applies, what Zachariah ſpake of 
the falſe Prophets that ſeduced the People) lie- 
bleeding of the Wounds ſhe has received in the Hſe 
of her Friends : A Paſlage firſt thrown at my * ſelt, 
for defending the Prince's Authority, when ſome 


of theſe very Men engaged as vehemently on the 
fide of Liberty, againſt the wy of the Crown, 


as they now pretend to ſtand up vigorouſly for 
it: Tho the Ways of Zion may mourn for a 
Time (ſo the Doctor glofles upon the Text) and 
her Gates be deſolate ; her Prieſts figh, and ſbe 
in bittetneſs, becauſe (it is the Preacher's Rea- 
ſon, the Text has no ſuch Word) Her Adverſa- 
ries are chief; he means in the Adminiſtration 
under her Majeſty; and ber Encmies at preſent 


hopes, 


1709, for High Crimes and Miſdemeanours. 


hopes, I ſuppoſe, that it will not be long before 
he hall have preach'd them out of their Places :) 
* Tho among all her Lovers ſhe has few, (the 
Prophet complained that Zeruſalem had none) to 
comfort her; and many (Jeremiah {aid all) have 
dealt treacherouſly with her, aud are become her 
Enemies ; (he refers to thoſe of whom he had be- 
fore ſpoken, Page 22.) 5 Tho tbere are few to 
guide her among all the Sons which ſhe hath 
brought forth; neither are there many to take 
her by the Hand of all the Sous that ſhe hath 
brought up 3 (Iſaiah in both places, ſays none :) 
Tho her Enemies cry down with her, down with 
her, even to the Ground: That is, in other 
Words, tho (the Preacher, and a few of his 
Friends, excepted) both the Fathers and Paſtors 
of the Church; and the Men who are at pre- 
ſent in Power, and Authority, in the State, are 
become falſe Brethren, and run in with thoſe 


Enemies of the Church, our Diſſenters, againſt 


it; * Tet there is a God that can, and will raiſe her 
© up, if we forſake her not. | | 
It were an eaſy matter to make many proper 
Remarks upon theſe Paſlages of Scripture, thus 
applied, or rather abuſed, by the Preacher: But 
that would be beſides my preſent Buſineſs; and 
will fall in more properly under the laſt Article of 
this Impeachment. It is enough that I have, 


4 Lament. i. 2. 5 Iſaiah li. 18. 
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J hope, fully ſhewn your Lordſhips how Dr. Sa- 
cheverel] has treated if not the Indulgence itſelf, 
yer 1 am ſure, thoſe who are entitled to the Be- 
nefit of it: And who if they ſhall have the 
Misfortune, by this kind of Preaching, to be 
once generally thought ſuch wicked, falſe, and 
dangerous Enemies to our Church and State as 
they are here repreſented, I cannot think thar 
their Indulgence will hold long. If they have 
Numbers to ſecure them, it is well for them: 
But otherwiſe I am ſure as the Caſe is here ſta- 
ted, it muſt be our Wiſdom, as well as Duty, to 
ſuppreſs them. | | 
How criminal ſuch an Invective as this will be 
accounted in the Eye of the Law, I dare not 
preſume to ſuggeſt : Much leſs ſhall I pre- 
tend to intimate what Cenſure it may deſerve. 


Somewhat I think ſhould be done to put a Stop to 


ſuch Preaching, as if not timely corrected may 


kindle ſuch Heats and Animoſities among us, as 
may truly endanger both our Church and State. 


As for the Preacher himſelf, I am very willing to 


come into any Meaſures of Favour to him, that 
are conſiſtent with your Lordſhips Honour and 


Juſtice, and will anſwer the Ends of the Im- 
peachment that has been brought before us a- 
gainſt him. | 


The Biſhop of Norwich's Speech in the Houſe of Lords, at the opening of the 
Second Article of Impeachment againſt Dr. Sacheverell. 


My LoxrDps, 


Am very ſenſible under what Diſadvantage in 
the Opinion of many, a Biſhop muſt ſpeak a- 
gainſt a Clergyman that ſtands accuſed of Crimes 
committed by him in the ſeeming Execution of his 
Office; eſpecially after having been ſo publickly 
required ro be an Advocate as well as a Judge. 
And I am the more ſenſible of this Prejudice lying 
againſt me, for having been ſo lately called into 
that Order, and for being fo unworthy of it. 

But I think myſelf obliged notwithſtanding, 
under all theſe Diſadvantages, to deliver not only 
my judgment, but alſo the Reaſons that deter- 
mine me to it: Which I ſhall do as plainly as I 
can; with that Deference to your Lordſhips, 
which J am ſure it muſt upon all Occaſions parti- 
cularly become me to pay; and at the ſame time 
with that Freedom which I think the Importance 
of this Cauſe does at this time require. 

Dr. Sacheverell ſtands impeached by the Com- 
mons of Great-Britain, of High Crimes and Miſ- 
demeanours expreſſed in the ſeveral Articles of the 
Charge exhibited againſt him: And your Lord- 
ſhips have heard what they have ſaid in ſupport 
of that Charge, as well as what has been ofter'd 
in the Doctor's Defenſe. | ; 
| Your Lordſhips have alſo debated among your- 
ſelves the Merits of the Cauſe as to the firſt of 

theſe Articles: and have come to a Reſolution, 
that the Commons have made good that part of 
their Charge: In which Reſolution as I did 
heartily concur; ſo I was ready to have humbly 
repreſented to your Lordſhips my Reaſons for 
ſo doing, had there been either room or occa- 
ſion for it. | e JT fa 
= 


Your Lordſhips are now upon the Second Article; 
wherein the Doctor is charged for ſuggeſting and 
maintaining that the Toleration granted by Law is un- 
reaſonable, and the Allowance of it unwarrautable 3 


vith other Particulars that have immediate rela- 


tion to this general Charge, and which are indeed 
ſo many Proofs of it. | Vs 

In this view therefore, my Lords, I beg leave 
to conſider them: And the 73r/t of theſe In- 
ſtances in Support of this Charge, is, that he aſ- 
ſerts that He is a falſe Brother with relation to God, 
Religion, or the Church, who defends Toleration and 
Liberty of Conſcience ;\ and this, my Lords, the Doc- 
tor does aſſert in ſo many Words. It is one of 
the many Marks he gives whereby we may diſcern 
who is a falſe Brother in thoſe reſpects ; not a 
ſmall part of one general Mark, as was alleged ve- 
ry inconcluſively, Ithink, in his Defence. For 
if it was to be granted, (tho it cannot be fairly 
pretended) that the Doctor makes the defending 
of Toleration and Liberty of Conſcience, one 
Branch only of the Character of a falſe Brother; I 
do not ſee how it cou'd make even a part of that 
Character, if there was no falſe Brotherhood in 
it. And I ſhall not trouble myſelf or your Lord- 
ſhips with going aboutito ſettle the degrees of falſe 
Brotherhood that are in this part of the Character, 
becauſe I think every degree of it is unreaſonable 


and not to be warranted. 


And therefore the Doctor cannot make it ſo 


much as a part of the Character of a falſe Brother 


to defend Toleration and Liberty of Conſcience, 


as it is confeſs'd that he does, but he muſt at the 


ſame time ſurgeſt and maintain that the Toleration is 
: | unreaſonable, 
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unrea ſonable, and the Allowance of it umrwarrantable. 


For it can never be any degree of falſe Brother- 
hood, to defend what is rea ſonable and warranta- 
ble: Nor wou'd even the Doctor, as inconſiſtent 


a Man as ſeveral of the Noble Lords that have 


ſpoken for him repreſent him to be, ever have 
made it one; if he had not himſelf condemn'd 


that which he blames others for defending. 


The Second Inſtance alledg'd is, that he calls Arch- 
LD Grindal a falſe Son of the Church, aud a per f- 
dious Prelate, for deluding Queen Elizabeth into the 
Toleration of the Genevian Diſcipline. I ſhall not, 
my Lords, go about to add any thing to the full 


and juſt Vindication you have heard of that ex- 


cellent Prelate. But can any of your Lordſhips 
believe, that a Presbyter of the Church of England, 
proteſſing more than ordinary Zeal tor Epiſcopacy 
and the Conſtitution of this Church, ſhould be- 


-  ſtow ſuch Language on one who was the firſt Bi- 


ſhop and the Ornament of ir ſo long; only for 
diſpoſing that glorious Queen to a mild Treat- 
ment of the Puricans of that Time, which is the 
utmoſt that is pretended to be laid to his Charge, 


If he had thought Toleration a reaſonable thing, 


or what was fit to be eſtabliſhed by Law ? 

This, my Lords, I conteſs can never enter into 
my Thoughts, as ready as I am to enlarge them 
for the admitting of any favourable Conſtruction 
that will not ſhut out common Senſe. 

The Third Inſtance is his making it the Duty of the 
Superior Paſtors to thunder ont their Ecclefiaſtical Ana- 
thema's againſt Perſons entitled to the Benefits of the 
Tolzration. And to ſhew that he has done this, 
IT need only refer your Lordſhips to that part of 
his Sermon where the Superior Paſtors are call'd 
upon to do fo ; (viz) the Fourth and laſt General 
Head, where he draws the Conſequence of all 
that he had ſpoken before, in the following Words. 


* © Now what ſhould be the Reſult of this long 
Diſcourſe, but that if we bear any true Concern 


for the Intereſt, Honour, and Safety of our 


to adhere to thoſe Fundamental Principles, 
upon which both are founded, and upon 
which their Security under God alone depends ; 
and conſequently that it highly behoves 
us, cautiouſly to watch againſt, to mark, and 
avoid all thoſe that thus treacherouſly de- 
ſert them. And indeed it wou'd be both 
for our Advantage, as well as their Credit, if 
ſuch Men wou'd throw off the Mask, entirely 
quit our Church of Which they are no True 
Members, and not fraudulently eat her Bread, 
and lay wait for her Ruin, purloin her Reve- 
nues, and ungratefully lift up their Heels againſt 
Her. For then we ſhould be one Fold under 
one Shepherd; all thoſe invidious Diſtinctions, 
that now diſtract and confound us, loſt; and 
we ſhou'd be terrible like an Army of Banners 
to our Enemies ; who cou'd never break in up- 
on ſuch an uniform and well- compacted Body. 
This indeed wou'd be a True Peace, and Solid 
Union, when we ſhou'd all with one Mind and 
one Mouth glorify God, and not with a con- 
fas'd diverſity of contradictious Opinions, and 
inconſiſtent Jargon of Worſhip, which the God 
of Peace, Purity, and Order cannot but abhor. 


ments are beſt ſupported by the ſame Methods 


* Vide Serm. p.22. . 4. 


Church and Government, we ought ſtedfaſtly 


As it is a Maxim in Politicks, that all Govern- 


and Councils upon which they are founded; ſo 
© It will appear undeniably true in its Applica- 
tion to our Conſtitution, which can be main- 
* tain'd by no other Principles, but thoſe on 
* which it is built, and like their Baſis, the Gof. 
© pel, if there's any Violation, or Breach made 
in any Branch of it, it Makes and endangers the 
© whole Frame and Body. Theſe things how. 
© ever little they may be repreſented by our Ad- 
* verſaries, will be found of the moſt conliderg- 
© ble Conſequence. Let us therefore, as we are 
© unhappy Sharers of St. Paul's Misfortune, to 
have our Church in Perils among falſe Brethren, 
follow his Example and Conduct in a parallel 
© Caſe. He tells us in his Epiſtle to the Galatians, 
© c. 2. That he was obſtructed and peſter'd in his 
© preaching the Goſpel, by falſe Brethren una- 
© wares brought in, who came privily to ſpy out 
his Liberty, which he had in Chrift Jeſus, that 
they might bring him into Bondage: To whom 
© he gave place by Subjection, no not for an 
Hour, that the Truth of the Goſpel might con- 
© tinue with the Church. Doubtleſs this brave 
and bold Reſolution did the Apoſtle take by the 
* peculiar Command 2nd Inſpiration of the Holy 
* Ghoſt; and yet if our Diſſenters had liv 
in thole Times, they wou'd have branded 
* him, as an intemperate, hot, furions Zealot, 
* that wanted to be ſweeten'd by the gentle Spi- 
© rit of Charity and Moderation forfooth, Schiſm 
* and Faction are things of impudent and in- 
* croaching Natures, they thrive upon Conceſ- 
* fions, take Permiffion for Power, and advance 
© a Toleration immediately into an Eſtabliſh- 
ment. And are therefore to be treated like 
grow ing Miſchiefs, or infe&ious Plagues, kept 
© at a diſtance, leſt their deadly Contagion 
* ſpreads. Let us therefore have no Fellowſhip 
© with thoſe Works of Darkneſs, but rather re- 
prove them. Let our ſuperior Paſtors do their 
© Duty in thundering out their Eccleſiaſtical Ana- 
* themas, and let any Power on Earth dare re- 
verſe a Sentence racify'd in Hearen.” 

Can any thing, my Lords, be plainer than that 
the Diffenters, and they only, are here ſpoken 
of? And what does the Doctor ſay in his own 
defence, to avoid it? his Words in his printed 
Speech are theſe - TN = 

* Schiſmaticks, my Lords. are not the only 
© Perſons againſt whom Eccleſiaſtical Cenſures 
may be denounced : The Works of Darkneſs 


© whichlT referr'd to as fit to be reproved, in that 


part of my Sermon where I ſpeak of theſe Cen- 
© ſures, are of the ſame kind with thoſe men- 
© tioned by the Apoſtle, whoſe words I produc'd. 
© All lewd and immoral Practices, c. 

It is very true, my Lords, Schiſmaticks are 
not the only Perſons againſt whom Eccleſiaſtical 
Cenſures may be denounced, but I muſt ſtill ſay 
they are the only Perſons referr'd to, in the Pa- 
ragraph I have read to your Lordſhips; and 
therefore I ownI am a good deal concern'd, to 
find the Doctor making ſo vain, ſo unſincere à 
Defenſe. For it is not Works of Darkneſs in 
general he is cautioning againſt, but expreſly, by 
a Word of his own inſerting, not the Apoſile's, 
thoſe Works of Darkneſs mentioned immediately 
before; Schiſm and Faction, which with him 
go always together. 4 | 


Theſe 
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Theſe are the Sins againſt Which he calls upon 
nis ſuperior Paſtors to thunder out their Eceleſi- 
aſtical Anathemas; nor can the Charge be avoid- 
ed by that Diſtinction which was ofter'd in his 
behalf, Between à Cenſure purely Spiritual, and 
an Eccleſiaſtical Cenſure. For admitting there 
is ground for that Diſtinction in a Scholaſtical 
Conſideration of the general Queſtion of Chriſti- 
an Cenſures; yet there is no room to make uſe of 
it in this cafe, becauſe he calls expreſſy for Eccle- 
ſtaſtical Anathemas, which can be apply'd to none 
but ſuch as are part of the Order and Diſcipline 
T7§˙˙»˙ off, 
And it is certain, my Lords, that theſe Cen- 
ſures cannot, ſince the Act of Toleration, be 
inflicted upon Diſſenters how much ſoever their 
Schiſm remains; becauſe it is expreſſy provided 
by an Act of Parliament, (an Act, my Lords, of 
the whole Chriſtian Society, to which the Su- 
perior Paſtors were perſonally concurring) that 
they ſhall not be treated as Schiſmaticks in the 
way of thoſe Eccleſiaſtical Cenſures, to which 
their Separation would otherwiſe have certainly 
ſubjected them. | 

And tho I cannot undertake upon Memory to 
be very particular, yet J dare venture to ſay, 
there have antiently been Relaxations of the Diſ- 
cipline of the Church, even when the Crime was 
thought to deſerve the Cöntinuande of it, for 
Publick Expedience, and better preſerving the 
P-ace of the Chriſtian World : And thar inſuch 
Caſes any Presbyter or Biſhop wou'd himſelf have 
been cenſured, if he had not acquieſced in ſuch 
Relaxations. | Z 

My Lords, a Presbyter of the Church of England, 
is the more obliged to acquieſce in all ſuch Re- 


!axations amongſt us as are legally made, becauſe 


ne has ſolemnly promiſed at his Ordination, that 
be vill give his Faithful Diligence always ſo to miniſter 
the Doitrine, and Sacraments, and the Diſcipliae of 
Chriſt, as the Lord hath commanded, and as this 
Church and Realm hath received the ſame. 

I have already obſerved to your Lordſhips, 
how the Diſcipline of the Church ſands at pre- 
ſent as to the Point in queſt ion. And as the 
Relaxation of it in that particular, was agrecable 
to that Temper which the Biſhops who petit ion- 
ed King James, gave the Diſſenters ground to 
expect: So Iam verily perſwaded that the Church 
is ſo far from having been hurt by this Indulgence, 
that it has received Advantage as Well as Credit, 
from that Moderation which gave way to it. 


I could give ſeveral Inſtances of this within my 


own Obſervation, while I was Arch-Deacon, 
under a Reverend Prelate that fits now before 
me, and ſince I have had the Honour to be on 
this Bench: In which Compaſs of Time ſeveral 
Men of Sobriety and Learning, bred up to be 
| Miniſters amongſt the Diflenters, have left the 
Separation, and upon due Trial have been ad- 
mitted to Qrders in our Church : in which they 
have officiated with entire Conformity to our 
Rules, and to the Honour of our holy Religi 
Theſe Inſtances have been ſo frequent and re- 
markable, ſince the Diſſenters have been exempted 
from the Penalties of certain Laws, above what 
had been obſerv'd before; that I think it very ill 
becomes any Clergyman to preach againſt that 
Exemption, as the Doctor (notwithſtanding his 
Reſerve for Conſciences truly ſcrupulous) has 
done; and to call upon his Superiors to act in 


-.» 
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Contradict ion to it. He ſhotild are forbote do- 
ing this, at leaſt out of regard to het Mach . 
Who had been graciouſly pleaz'd to declare fog 
the Throne, that ſhe would preſerve the Tolera- 
tion inviolable : A Refofarion I ſhall ever think 
it my Duty upon Atl proper Occaſions to ex- 
preſs my Approbation of, as juſt and wiſe 
and charitable, and every way agreeable to the 
Spirit and Genius of the Chriſtian Religion. 
Iſhall not, my Lords, enter into the Enquiry 
of what Sentences are ratified in Heaven: But 
as one may venture to ſay, that all that have been 
pronounced on Earth, are not ratify'd there; ſo, 
by all I have ſeen of the Doctor's Spirit in theſe 
Matters, I have great reaſon to fear, that if the 
Power of the Keys was in his Hands, it would 
often be very ſadly abuſed. | 
However he has ſo good an Opinion of his 
own Spirit, as to put his Superiors in mind of 
another Part of their Duty, immediately after 
that J have mention d; and that is, to promote 
Men of Probity, Conſcience and Courage, with- 
out which he thinks they cannot be fit Members 
of the Church Militant ; in which I can as little 
agree with him as in the former Demand. For 
if I may judge of the Probity, Conſcience, and 
Courage he thinks ſo deſerving, by what appears 
in his Sermon, compar'd with his Speech to 


Four Lorüiſhips; I cannot think them Qualifica- 


tions for a Miniſter of the Church of Chriſt in a- 
ny reſpect ; and I hope I ſhall be ſo happy as to 
find all the Reverend Prelates, with whom I have 
the Honour to it, agreeing with me in this. 
But tho I hope ſuch a Condu& will never re- 
commend any Perſonto Favour; yet I do not de- 
fire that even that which I heartily blame ſhou'd 
be puniſhed ſo much as Ithink it deſerves. And 
tho he, who pleads ſo warmly for wholeſom Seve- 
rities toward thoſe who differ from him, has the 
leaſt Title to your Lordſhips Compaſſion ; yet 1 
hope he will find it, as far as the juſt Concern you 


have for the Publick Tranquillity will allow you 


to ſhew it. 

This I ſay from that which, I bleſs God, is the 
natural Temper of my Mind, and not from the 
Care that has been taken by ſome to intimidate, as 
far as they could, thoſe who were to have the Cog- 


nizance of the Doctor's Cauſe, and were not 


thought to be favourable to it. : | 

I ſhall not take upon me to charge the Doctor 
or any of his particular Friends with this Practice, 
as great a Temptation as one is under to do fo 
from ſeveral Circumſtances. And it is not the 
leaſt, that occurs in his Prayers, which he has 
publiſhed upon this Occaſion, to repreſent not fo 
much to God as to the World, that he is under 
Perſecution, When he is proſecuted for offending 
againſt the Law by thoſe who in common Juſtice 
ought to be thought rhe faireſt Accuſers ; and be- 
fore your Lordſhips, who are juſtly acknowledg- 
ed to be the molt impartial Judges. 

H owever I will never believe, till I cannot 


avoid it, that any Members of the Church of 


England who have acknowledged the Govern- 
ment, much leſs any Clergyman who has ſo often 
profeſs'd his Obedience to it in Church and 
State, ſhou'd have been any way acceſſary to 
thoſe Threatnings that have been given out, 
particularly againſt ſuch Biſhops as ſhould hap- 
pen to condemn the Doctor's Proceedings. | 


As 


2— 


| 
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As far, my Lords, as I have ſeen of this Cauſe, 
I am likely to be one of thoſe Biſhops z and tho 
Ido not pretend to any great ſhare of Courage, 
I am very free to declare to your Lordſhips, that 


TI am in no Compariſon ſo apprehenſive of what 


may befal myſelf for condemning this Per- 


| ſon, as Iam of what will probably befal the Pub- 
lick, if your Lordſhips ſhould not condemn him. 


Bur that is in your Lordſhips Judgment, tg 
which I humbly ſubmit it: And only beg Pardon 
for having detain'd your Lordſhips ſo long in 
giving my Reaſons why I think the Com- 
mons have made good this Second Part of their 
Charge. J 


The End of the Fifth Vt blume. 


